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ACCOUNT  DUTY. 
Personal   property    "  Tolantarily  "  truiif erred  to 
owner  and  other  person  jointly  to  aocme  by  sar- 
TiTorahip  on  death — Forohaae  effected  "  in  con- 
cert or  by  arrangement" — Liability  to  dn<7. — 
Sect.  38  of  the  Cnatomi  and  Inland  Bevenne  Act 
1881  renders  liable   to   aooonnt   stamp  dnty  all 
personal  property  which  the  owner  has  "volnn- 
taiily"  caused  to  be   transferred  or  vested  in 
himself  and  any  other  person  jointly,  so  that  the 
beneficial  ownership  therein  passes  by  snrrivor- 
ship  on  his  death  to  snob  other  person.    Held, 
that  the  word  "  Tolnntarily,"  in  this  case  is  not 
used  in  the  sense  of  "  without  consideration,"  bnt 
in  its  ordinary  meaning  of  "freely,"  " without 
compulsion,"  and  "  not  nnder  any  obligation." 
A    verbal    arrangement    was    made   between   a 
hnsband   and  wife  that  they  shoold  each  oon- 
ttibnte  in  eqnal  shares  sums  of  money  for  the 
porchase  of  railway  stocks  and  shares  npon  the 
nnderatanding  that  whatever  snms  either  of  them 
might  so  purchase  in  their  joint  names  should 
on  the  decease  of  one  of  them  belong  to  the  sur- 
vivor absolutely,  and  in  pursuance  of  this  arrange- 
ment investments  were  from  time  to  time  made 
and  registered  in  their  joint  names,  and  "  snob  in- 
vestments were  made  on  the  express  agreement 
that  the  snrvivor  of  them  should  be  entitled  by 
Rght  of  survivorship  to  the  stocks  and  shares  so 
bought."     The  husband   died  first,  having  be- 
queathed his  residuary  estate  to  his  widow  and 
children.      Held,  that,    upon   the   death  of  the 
husband,  account  stamp    duty    was   payable  in 
respect  of  so  much  of  the  stocks  and  shares  as  was 
pniofaased  with  money  belonging  to  the  hnsband, 
as  such  property  was  property  "voluntarily "  trans- 
ferred by  the  nusband  to  himself  and  his  wife 
jointly  within  sect.  38  of  the  Customs  and  Inland 
Bevenne  Act  1881,  and  was  also  property  pur- 
chased "  in  concert  or  by  arrangement  "  with  his 
wife  within  sect.  11  of  the  Customs  and  Inland 
Bevenne  Act  1889.     (The   Attorney-General   v. 
EUis  and  others.)    |>age  190 

ACTION. 

Order  to  pay  costs  —  Order  made  npon  motion 
against  solicitor — Concurrent  remedies. — In  1885, 
upon  an  application  to  strike  a  solicitor  off  the 
rolls,  an  order  was  made  by  consent  that  he 
should  pay  the  costs  to  Q.  Thoce  coats  were  not 
paid,  and  in  1895  0.  applied  for  leave  to  issue  a 
writ  of  attachment  against  the  solicitor  for  dis- 
obedience of  the  order.  That  application  was 
refased,  and  0.  then  sned  the  solicitor  to  recover 
those  costs.  Held,  that  an  action  could  be 
brought  npon  the  order,  and  that  the  right  to 


bring  snch  action  was  not  affected  by  the  unsuc- 
cessful application  for  a  writ  of  attachment. 
(Godfrey  r.  G.) pcuja  3S19 

ADMINISTBATION. 
Administration  —  Intestacnr —  French  domicile — 
Widow  and  infant  eliifdren —  Application  by 
widow — French  sureties  allowed — Practice. — The 
praotioe  with  regard  to  applications  by  proposed 
administrators  to  dispense  with  sureties  resident 
within  tiie  jurisdiction  of  this  court,  and  for  leave  . 
to  give  foreign  sureties  to  administration  bonds, 
is  now  regulated  by  the  formal  directions  issued 
under  date  10th  May  1893 ;  and,  accordingly,  suoh 
applications  are  to  be  made  by  summons  in  cham- 
bers, and  not  by  motion.  The  deceased,  whose 
domioile  of  origin  was  English,  acquired  a  French 
domicile  of  choice,  and  died  intestate,  domiciled  in 
France,  leaving  a  widow  and  three  infant  children 
him  surviving.  The  only  property  in  this  country 
consisted  of  a  sum  in  the  hands  of  trustees  subject 
to  a  mortgage.  There  were  no  other  debts.  The 
widow  applied  for  administration,  bnt  was  unable 
to  find  sureties  in  this  country,  although  a 
guarantee  society  had  been  applied  to.  The  Conrt 
accepted  two  French  subjects  as  sureties  to  the 
administration  bond.    (In  the  Goods  of  Horace 

Douglaa  Scott,  deceased.)   317 

Administration  with  will  annexed  —  Besiduary 
legatee  a  member  of  a  religions  community — 
Grant  to  the  mother  snperioras  residnary  legatee. 
— In  a  case  where  property  was  left  nnder  a  will 
to  a  residuary  legatee  in  trust,  for  the  benefit  of 
the  members  nf  a  speoifio  religious  and  charitable 
institution,  the  property  of  which  was  vested  in  a 
governing  body  possessing  absolute  control  of  its 
funds,  and  the  trustee  having  died  in  the  lifetime 
of  the  testatrix  :  The  Court  granted  administra- 
tion with  the  will  annexed  to  the  mother  superior, 
who  was  a  member  cf  the  goreming  b(>dy,  as 
residuary  legatee.    (In  the  Goods  of  MoAuliffe, 

deceased.) 193 

Administration  with  will  annexed — Sole  executrix 
and  reeidaary  legatee  a  Inoatio  not  so  found  by 
inquisition — Citation  of  other  next  of  kin — Probate 
Act  1857 — Limited  grant  to  nominee  of  guardians. 
— The  sole  executrix  and  residuary  legatee  of  a 
testatrix,  who  was  also  one  of  her  next  of  kin, 
did  not  prove  the  will,  and,  some  time  after  the 
death  of  the  testatrix,  booame  and  remained 
chargeable  to  the  rates  as  a  pauper  lunatic  not  so 
found  by  inquisition.  The  Court  required  that) 
the  other  next  of  kin  should  be  cited,  and,  npon 
this  being  done,  and  no  appearance  being  entered 
on  their  behalf,  made,  under  sect.  73,  a  grant  of 
letters  of  administration  with  the  will  annexed  in 
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fftTonr  of  the  nominee  of  the  guurdimns  of  the 
vnion,  for  the  nae  uid  benefit  of  the  lonatio 
•zeoatrix,  limited  to  the  duration  of  her  Innaoy. 
(In  the  Qoods  of  Ann  Hockin,  deoeaaed.)      ...page  316 

Amndt^ — Dietribation  of  reaidne — Jnriediction — 
Ftovudon  for  annuity — Opposition  byannnitant — 
Sdicitor — Uaeleaa  appeal — Coata. — Where  ample 
proTiaion  ie  made  for  the  payment  of  an  annuity 
which  ia  siven  by  the  will  of  a  teatator,  the  oourt 
in  the  acnninistration  of  the  eatate  haa  jnriadic- 
tion,  which  it  haa  for  a  long  time  nniformly 
exerciaed,  to  order  the  residue  of  the  estate  to  be 
distributed  among  the  reaidaary  legatees ;  and 
this  oonrae  will  be  adopted  even  in  a  oaae  where 
the  annuitant  oppoaea.  The  aolioitor  of  an  appel- 
luit  was  ordered,  under  Order  IiXV.,  r.  11,  to 
indemnify  his  oUent  against  the  ooets  of  an  appeal 
whioh,  in  the  ofrfnion  of  the  court,  was  not  pro- 
■eonted  in  the  interests  of  the  client,  but  for  the 
BoUoitor's  own  purposes.  (Harbin  v.  Master- 
man.) 591 

Estate  duty  —  Appointment  —  Sesidne  —  Speoiflo 
shares — Inoidenoe  of  duty — Costs. — By  a  marriage 
settlement,  made  in  1841,  funds  amounting  to 
100,0001.  or  thereabouts  were  settled  upon  trusts 
to  inrest  in  land  to  be  oouTeyed  to  the  use  of  the 
husband  for  life  with  remainder,  in  the  cTents 
whioh  happened,  subject  to  oeriain  terms  of  years 
for  lusing  portions  and  other  auma  to  the  amount 
of  40,0001.,  to  such  uses  as  the  wife  should  by  will 
appoint.  The  wife  died  in  Nov.  1886,  baring  by 
bar  will  appointed  85,0001.  out  of  the  fund  to  A., 
and  subject  thereto  the  residue  to  other  persona. 
The  hnsbaod  died  in  Deo.  1884,  after  the  pass- 
ing of  the  Finance  Act  1894.  The  fund  had 
nsrer  been  inrested  in  land.  It  was  admitted 
tliat  the  fund  became  liable  to  estate  duty  on  the 
death  of  the  husband,  and  that  the  trustees  of  the 
settlement  were  bound  to  pay  it  in  the  first 
instanoe.  Sereial  summonses  were  taken  out  re- 
lating to  the  property  comprised  in  the  settlement, 
raising,  amongst  others,  the  question  how,  aa 
between  the  appointees  of  the  35,000(.  and  the 
residue,  the  estate  duty  and  the  costs  of  the  sum- 
monses were  to  be  borne.  Held,  on  the  oonstruotion 
of  the  Finance  Act  1894,  that  in  all  oases  where  duty 
becomes  payable  for  whioh  the  executor  is  not 
made  accountable  by  sect.  6  (1),  the  dul?  must  be 
paid  ultimately  by  the  persons  bianefioially  entitled 
m  proportion  to  their  shares,  and  not  thrown 
wholly  on  the  residue.  Held  also,  that,  according 
to  the  general  practice  of  the  court,  the  costs  of 
administration  of  an  appointed  fund,  and  therefore 
of  the  aummonaea  in  this  case,  must  be  borne 
rateably  by  all  the  appointed  shsrea,  and  not 
thrown  on  the  reaidne.  (Be  The  £arl  of  Otford : 
NcTille  r,  Oartwright ;  Oartwright  v.  The  Due  del 
Balxo.)      681 

Insolvent  estate  —  Administratrix  —  Annnitant  — 
Betainer. — A.  covenanted  by  deed  for  nJoable 
oonaideration  to  pay  his  mother  a  certain  weekly 
sum  during  her  fife,  and  a  few  years  afterwarda 
died  inteatate.  The  mother  took  out  adminiatra- 
tion  to  his  estate,  and  a  creditor  bronght  an  action 
for  its  administration,  and  obtained  the  usnal 
Older  directing  accounts  and  inquiries.  The 
eatet*  proved  to  be  insolvent.  The  mother  as 
administratrix  drew  her  annuity  out  of  A.'s  bank- 
ing account  until  it  was  exhausted;  and  the 
payment  of  the  annuity  then  fell  into  arrear. 
Upon  a  summons  by  the  mother  taken  out  in  the 
aotion  for  the  determination  of  the  queation 
whether  she  was  entitled  as  administratrix  to 
r«tMn  out  of  A.'s  personal  eatate  all  arreara  due 
to  her  and  also  the  capital  value  of  the  annuity : 
Held,  that  she  was  entitled  to  retain  out  of  the 
•state  all  arreara  due  to  her  of  the  annuity,  and 
also  to  prove  in  the  action  in  respeot  of  the  tuture 
payments  thereof,  but  not  to  retain  ont  of  the 
eatate  the  capital  value    of   the   annuity.    {Be 

Beeman ;  Fowler  v,  James.)      555 

■testacy — Application  by  guardians  of  the  poor — 
Informal  notice  to  neztof  kin— Citation  dispensed 
with. — Verbal  notices  to  next  of  kin  allowed  to  be 
proved,  and  accepted  by  the  court,  in  place  of 


citations,  to  save  expense  in  a  very  small  estate. 
(In  the  Qooda  of  Teece,  deceased.) pa<7«  631 

Tenant  for  life  and  remaindermen — Capital  and  in- 
come— Apportionment — "  Property  not  actually 
prodnoing  income  "  —  Debt  due  to  testator  — 
Kealised  aeonrity  insufBoient  to  pay  capital — By 
his  will,  dated  in  Aug.  1890,  a  testator  who 
died  in  Dec.  1890,  devised  and  bequeatlied 
his  residuary  real  and  personal  estate  to  trus- 
tees upon  trust  for  sale  and  conversion,  and 
to  pay  the  income  to  hia  wife  during  her  widow- 
hood ;  and  he  directed  the  corpua  to  be  held  upon 
trust  for  his  nephews  and  nieces.  The  will  con- 
tained a  power  to  postpone  the  sale  and  conversion, 
and  a  declaration  that  all  income  produced  form 
the  estate  in  its  actual  condition  for  the  time 
being,  whether  consisting  of  property  or  invest- 
ments of  an  authorised  or  of  an  unauthorised 
description,  and  whether  of  a  wasting  or  permanent 
character,  should  be  applicable  as  income  under 
the  will,  no  part  thereof  beinir,  in  any  event,  liable 
to  be  retained  as  capital.  Then  followed  this 
proviso:  "But  no  property  not  actually  prodnoing- 
income  which  shall  form  part  of  my  estate  shaU 
be  treated  as  producing  income,  or  as  entitling 
any  party  to  the  receipt  of  income."  A  debt  was 
due  to  the  testator  at  the  time  of  his  death  of 
whioh  the  trustees  could  not  obtain  payment,  and 
they  therefore  took  from  the  debtor  aa  security 
for  it,  and  interest,  a  third  mortgaore  upon  certain 
policies  of  assurance  on  his  life.  The  debtor  died 
in  the  lifetime  of  the  tenant  for  life,  without 
having  ever  paid  any  interest  on  the  mortgage. 
After  payment  of  the  prior  charges,  the  trustees 
received  ont  of  the  policy  moneys  a  sum  which 
was  less  than  ths  amount  of  the  principal  due  to 
the  testator's  estate.  Held,  that  the  sum  recaived 
by  the  trustees  repreaented  arreara  of  interest  as 
well  as  principal ;  and  that,  according  to  the  well- 
settled  rule  of  the  court,  it  must  be  apportioned 
between  the  tenant  for  life  and  the  remaindermen, 
the  proviso  in  the  will  relating  to  property  not 
actually  producing  income  not  being  applicable. 
{Be  Hubbnok  ;  Hart  v.  Stone.) 738 

ADMtEALTY. 

Collision — Compulsory  pilotage — Area  of  licence — 
Area  of  compulsion  —  Bristol  Channel  pilotage 
district — Port  of  Bristol.  —  A  veasel  lying  at 
anchor  about  a  mile  to  the  north-weat  of  the 
Ei^liah  and  Welsh  Grounds  Lightship,  in  the 
Bristol  Channel,  was  run  into  b^  a  steainship  pro- 
ceeding from  Bristol  to  CardifF,  which  was  in 
charge  of  a  pilot  licensed  by  the  Bristol  Corpora- 
tion for  the  port  of  Bristol,  within  whioh  port 
pilotage  is  compulsory,  and  the  Bristol  Channel 
pilotage  district.  One  rate  is  payable  for  the 
pilotage  of  a  vessel  from  Bristol  to  any  part  of 
the  Bristol  Channel,  eastward  of  the  Holms.  In 
the  Pilotage  Order  Confirmation  (No.  1)  Act  1891 
(54  &  S5  Vict.  c.  160),  the  boundary  of  the  port  of 
Bristol  between  the  Holms  and  Auat,  ia  atated  to 
be  "  from  the  westwardmost  part  of  the  Flat  and 
Steep  Holme,  np  the  course  of  the  Bristol 
Channel  eastward  to  Auat,  in  the  county  of 
Gloucester."  Held,  assuming  the  collision  to 
hare  been  at  a  spot  not  within  the  port  of  Bristol, 
that,  as  it  was  within  the  Bristol  Channel  pilot- 
age district,  within  a  part  of  which  (namely,  the 
port  of  Bristol)  the  employment  of  a  pilot  was 
compulsory,  and  as  the  pilot  was  still  in  charge  as 
pilot  within  a  district  for  which  he  was  lioeuaed, 
though  he  had  passed  the  limits  of  the  port  in 
which  he  was  a  compulsonr  pilot,  the  relationship 
of  mastor  and  servant  did  not  exist  between 
him  and  the  defendants  at  the  time  of  the 
coUiaion,  and  hence  the  defendants  were  exone- 
rated from  liability  for  hia  negligence.  (The 
Charlton.) 49 

Fog— Easing,  stopping,  and  reversing — Duty 

of  tug  and  tow — Uegulations  for  Preventing 
Collisions  at  Sea,  art.  18. — The  obligation  whiob 
resta  on  a  steamship  approaching  another  ateam- 
ahip  in  a  fog  to  at^,  nnleas  the  indications  are 
auch  as  to  convey  to  a  teaman  of  reasonable  skill 
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that  the  two  reaaela  are  so  approaohincr  that  they 
will  pass  well  clear  of  one  another,  does  not  rest 
on  a  tnir  and  tow ;  and  henoe  a  tng  and  tow  which 
were  being  navigated  as  slowly  aa  posaible  were 
held  not  to  blame,  althongh  the  tng  did  not  stop 
when  there  were  indications  of    danger.      (The 

Lord  Bangor.) page  414 

Collision  —  Steamships  —  Narrowing  of  lights  — 
Indications  of  risk — Begolations  for  Preventing 
Collisions  at  Sea,  art.  18. — Where  two  steamshipa 
are  approaohinfr  one  another  at  sea  in  anoh  a  p  oai- 
tion  as  to  pass  m  safety,  the  closing  in  and  coming 
more  into  line  of  the  masthead  and  a  aide  light  is 
not  necessarily  snob  an  indication  that  the  ship  is 
altering  her  conrae  so  as  to  canse  risk  of  collision 
and  to  impose  npon  the  other  ship  the  dnty  to 
obey  art.  18  of  the  Begnlations.    {The  AVnt.)     ...  664 

Fraotioe — Collision  action  in  rem — Defence  of  com- 
pulsory pilotage — Joining  pilot  aa  a  defendant — 
Jnrisdiction — Direction- — In  a  collision  action  in 
rem  the  defendants  pleaded  {inter  alia)  com- 
pnlsory  piloti^e.  The  plaintiffs  thereupon  applied 
tor  an  order  giving  leave  to  have  the  pilot  joined 
aa  a  defendant  to  the  action.  The  President  made 
the  order.  Held,  on  appeal,  that  the  joinder  of  a 
pilot  as  a  defendant  to  an  action  in  rem  would 
oaose  inconvenience  in  prooednre,  and  that  there- 
fore the  Conrt,  asanming  it  had  jurisdiction  to 
make  the  order,  had  wrongly  exercised  its  discre- 
tion in  granting  it,  and  that  the  order  must  be  set 
aside.    {The  Qermanic.)      730 

Salvage —  Subject-matter —  Jurisdiction  —  "  Ship  " 
— Admiralty  Court  Act  1840,  s.  6— Wreck  and 
Salvage  Act  1846. — By  the  common  or  original 
law  of  the  High  Court  of  Admiralty  the  only 
subjects  in  respect  of  the  saving  of  which  salvage 
reward  could  be  entertained  in  the  Admiralty 
Court  were  ship,  her  apparel  and  cargo,  including 
flotsam,  jetsam,  and  lagan,  the  wreck  of  these  and 
freight ;  the  only  subject  added  by  statute  is  life. 
The  Connty  Conrts  have  no  larger  jnrisdiction. 
Services  were  rendered  to  a  gas-float  which  had 
broken  adrift  from  her  moorings  in  the  Humber, 
where  it  bad  been  placed  to  serve  aa  a  beacon. 
By  reason  of  its  structure  it  was  incapable  of 
being  navigated.  The  respondents  claimed  salvage 
reward.  Held,  that  the  gas-float  was  not  a 
ship  and  was  not  a  subject-matter  of  salvage 
within  either  the  original  or  common  law  juris- 
diction, or  the  atatntory  juriadiotion  of  the 
High  Court  of  Admiralty,  or  by  the  general 
law  maritime;  and  it  was  consequently  not  a 
subject-matter  of  salvage  within  the  jurisdiction 
of  the  County  Conrt.  Quarre,  whether  salvage 
would  be  granted  for  saving  a  lightship.  {The 
WhUtoji.) 319,  698 

ANCIENT  LIGHTS. 
Enjoyment  for  more  than  nineteen  years — Inchoate 
right — Injunction — Prescription  Act  (2  &  3  Will.  4, 
0.  71),  SB.  8  and  4. — The  plaintiffs  were  lessees  of 
Weavers'  Hall,  Basingball-street,  in  the  city  of 
London.  They  brought  this  action  to  restrain  the 
interference  with  their  lights  by  the  defendants 
building  upon  the  vacant  sites  of  four  old  houses 
which  bad  been  pulled  down  in  1875.  These 
bouses  had  been  known  as  Nob.  72,  73,  74,  and  75. 
No.  75  had  been  pulled  down  before  the  end  of 
June  1875,  the  others  in  October  of  the  same  year. 
This  action  was  commenced  in  July  1895.  The 
enjoyment  of  light  on  which  it  was  founded  was 
that  which  the  plaintiffs  had  enjoyed  since  the 
pulling  down  of  the  houses  respectively.  The 
plaintiffs  claimed  that  they  were  entitied  to  an 
injunction  with  respect  to  the  buildings  on  the 
sites  of  all  the  old  nouses.  Held,  that  the  court 
could  not  grant  an  injunction  to  protect  the  in- 
choate right.  The  injunction  was  granted  as  to 
the  site  of  No.  75,  in  which  case  the  full  twenty 
years  had  elapsed,  but  as  to  Nos.  72,  73,  and  74, 
the  defendants  were  only  restrained  from  building 
above  the  height  of  the  buildings  pulled  down  in 
187.5.  (Lord  Battersea  and  others  v.  The  Commis- 
sioners of  Sewers.)      116 


APPOINTMENT. 
Contingrent  remainder  —  Executory  devise  —  Life 
estate^Tenanta  in  oommon  or  joint  tenants. — 
Under  a  Bettlement  made  on  the  marriage  of  D.  S. 
and  A.  S.  certain  lands  were  limited  after  the 
death  of  the  survivor  to  the  use  of  such  of  the 
children  or  remoter  issue  of  the  marriage  aa  D.  S. 
and  A.  S.  should  jointiy  appoint.  There  was  one 
child  only  of  the  marriage,  J.  D.  S.  By  deed- 
poll,  dated  the  2nd  Sept.  1848,  D.  S.  and  A.  S. 
appointed  the  lands,  after  the  death  of  the  sor- 
TiTor  of  D.  S.  and  A.  S.,  to  the  use  of  three 
children  of  the  said  J.  D.  S  ,  who  were  then 
living,  by  name,  and  all  othnr  the  child  or 
children  of  the  said  J.  D.  S.  who  should  happen 
to  be  living  at  the  decease  of  the  anrvivor  of  the 
said  D.  S.  and  A.  S.,  and  to  the  heirs  and  assigns 
of  auoh  of  them  aa  ahonld  attain  the  age  of 
twenty-five  yearn,  equally  as  tenants  in  oommon 
and  not  as  joint  tenants.  A.  S.  survived  her 
husband  D.  8.,  and  died  on  the  5th  Nov.  1873. 
At  that  date  there  were  seven  ohildren  of  the 
said  J.  D.  S.  living,  of  whom  the  three  named  in 
the  deed-poll  had  attained  twenty-five ;  the  other 
four  were  then  under  twenty-five,  but  afterwards 
attained  that  age.  This  was  a  special  ease  stated 
for  the  opinion  of  the  court  on  the  question 
whether  the  appointment  made  by  the  deed-poll 
was  valid,  and  what  estates  were  thereby  created. 
Held,  that  the  appointment  must  be  conatmed  as 
creating  legal  contingent  remainders,  which  must 
vest,  if  at  all,  at  the  death  of  A.  S.,  and  that 
there  was  a  valid  appointment  to  all  the  children 
of  J.  S.  D.  who  were  living  at  the  death  of  A.  S., 
aa  tenants  in  common  for  life,  with  remainder  to 
such  of  the  same  children  aa  had  at  that  date 
attained  twenty-five,  as  tenants  in  common  in  fee. 
(Symes  v.  Symes.) page  684 

APPORTIONMENT   BETWEEN    CAPITAL   AND 

INCOME. 
Tenant  for  life  and  remainderman — Bate  of  interest. 
— Moneys  belonging  to  the  residuary  estate  of  a 
testator,  which  had  been  paid  away  under  an 
order  of  the  court,  were  snbsequentiy  recovered 
on  appeal  but  without  interest.  Held,  that  the 
moneys  recovered  must  be  divided  between  the 
tenants  for  life  of  the  residuary  estate  and  the 
remaindermen  on  a  fair  basis,  according  to  the 

?irinciple  in  Turner  v.  Newport  (2  Ph.  14),  but 
hat  in  calculating  the  interest  3  per  cent, 
must  be  substituted  for  4  per  cent,  as  being 
more  agreeable  to  the  faota  of  present  expe- 
rience. {Re  Duke  of  Cleveland's  Estate ;  Hay  v. 
Wolmer.) 313 

AEBITEATION. 
Award — Compensation  for  compulsory  purchase — 
Costs  of  reference — Umpire's  fees — Taxation  of 
costs — 8  &,  9  Vict.  c.  18,  ss.  34,  35. — An  umpire 
having  made  an  award  in  an  arbitration  under  the 
Lands  Clauses  Consolidation  Act  1845,  the  land- 
owner, whose  lands  were  being  acquired  by  a 
railway  company,  took  up  the  award  and  paid  the 
umpire's  fees.  These  fees  were  included  in  the 
bill  of  oosts  of  the  reference  which  came  before  a 
taxing  master.  The  taxing  master  wholly  dis- 
allowed them,  as  not  being  oosts  properly  in- 
curred by  the  landowner  under  sect.  34  of  the  Aot. 
The  railway  company  paid  the  bill  so  taxed,  bat 
declined  to  repay  to  the  landowner  the  amount  of 
the  umpire's  fees.  Held,  that  the  method  which, 
if  pursued,  would  have  enabled  the  landowner  to 
compel  the  railway  company  to  take  up  the  award, 
under  sect.  35  of  the  Lands  Clauses  Consolidation 
Act  1845,  not  having  been  followed  by  the  land- 
owner, there  was  no  obligation  on  the  part  of  the 
railway  oompany  to  reimburse  him  the  amount  of 
the  umpire's  fees,  which  was  a  mere  voluntary 
payment  not  recoverable  by  action.  Held  also, 
that  the  bill  having  been  taxed  and  the  costs  dia- 
allowed,  the  master's  decision  in  the  taxation 
could  not  be  reviewed.  (The  Earl  of  Shrewsbury 
t>.  The  Wirral  Railways  Committee.)      235 
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ATTACHMENT. 
Contempt  by  nonpayment — Acoeptonoe  of  money  on 
aooonnt  — Wairer.— On  the  26th  April  1895  an 
order  was  made  giving  leave  to  issue  a  writ  of 
attachment  aminst  F. ,  a  solicitor,  for  contempt 
in  not  complying  with  an  order  to  pay  to  the  6. 
Company  781.  38.  Sd.,  the  balance  certified  to  be 
dne  from  him  on  taxation  of  his  bill  of  costs.  The 
writ  wan  issued  on  the  4Xb.  May.  On  the  7th  May 
the  company,  at  the  earnest  request  of  F.,  agreed 
that  on  payment  of  251.  on  acoonnt  they  wonld 
take  no  further  proceedings  for  fourteen  days. 
The  money  was  paid  on  the  9th  May.  On  the 
83rd  the  company  gave  F.  fonr  days  more  time. 
Kothing  further  was  paid,  and  F.  was  arrested 
onder  the  writ  of  attaohment  on  the  14th  Jnne. 
He  now  moved  that  he  might  be  discharged  and 
the  order  for  attaohment  set  aside  on  the  ground 
that  at  the  time  of  his  arrest  he  was  not  m  con- 
tempt for  the  sum  named  in  the  order.  Held,  that 
the  company  had  not,  by  aoeepting  the  251.  and 
giving  tune,  waived  their  rignt  to  enforce  the 
writ  of  attaohment,  and  the  motion  mast  be  dis- 
missed wiUi  ooets.   (St  Fereday,  a  SoUoitoT.)  page    56 

BAILMENT. 
Estoppel— Title  ot  bailor— Eviction  by  title  para- 
monat.  —  In  ordinary  circnmstanoes  a  bailee  is 
estopped  from  disputing  the  title  of  the  bailor ; 
bnt,  if  there  is  an  eviction  by  title  paramomt,  the 
bailee  is,  in  the  absence  of  any  special  oontraot, 
disflbarged  from  all  liability.  (Boss  v.  Edwards 
and  Co.)    100 

BANKBUPTOT. 

Appointment  of  trustee  —  Objection  by  Board  of 
Trade — Notification  to  court — Powers  of  court. — 
A  debtor  having  assigned  all  his  property  to  two 
tmstees  for  the  benefit  of  bis  creditors  was 
adjudioated  bankrupt,  and  the  creditors  unani- 
monaly  selected  one  of  the  two  trustoes  to  be 
the  trustee  in  bankruptoy.  The  Board  of  Trade 
objected  to  the  trustee  under  sect.  21  of  the 
Bukmptoy  Act  1883  on  the  ground  that  his  oob- 
nection  with  the  bankrupt's  estato  "  makes  it 
difficult  for  him  to  act  with  impartiality,"  and  at 
the  request  of  the  creditors  notified  the  objection 
to  the  conrt.  Held,  that  the  objection  was  valid, 
for  that,  as  the  selected  trustee  was  in  his 
capacity  of  trustee  under  the  deed  accountable 
to  himself  as  trustee  in  the  bankruptcy,  his 
position  was  one  which  was  in  fact  likely  to  make 
mm  other  than  impartial.  (Be  Mardon  ;  Bm  parte 
The  Board  of  Trade.)    480 

Assets — Money  paid  under  aa  execution — Money 
paid  to  sheriff  to  prevent  seisnre  —  Bight  of 
•zeontion  creditor.— The  Bankruptoy  Aet  1890 
by  sect.  11,  sub-sect.  2,  provides  that,  "where 
imder  an  execution  in  respect  of  a  judgment  for 
a  sum  exceeding  20i.  the  Roods  of  a  debtor  are 
sold  or  money  is  paid  in  order  to  avoid  sale,"  the 
sheriff  shall  retain  the  balance  for  fourteen  days, 
and  pay  it  to  the  official  receiver,  if  he  has  notice 
of  a  bankruptoy  petition  presented  against  the 
debtor  within  that  time  and  a  receiving  order  is 
made.  A  warrant  of  execution  having  been  issued 
to  the  high  bailiff  upon  a  judgment  for  231.,  the 
debtor's  father  paid  the  high  bailiff  the  amount  of 
the  jndgment  in  order  to  prevent  possession  being 
taken  uider  the  warrant.  Notice  of  a  bankmpt<nr 
petition  against  the  debtor  was  given  to  the  high 
oailiff  within  fourteen  days,  and  a  receiving  order 
was  made.  The  high  bailiff  paid  the  money  to  the 
official  receiver.  Held,  that  the  money  was  not 
paid  "  under  an  execution,"  or  "  in  order  to  avoid 
sale,"  within  sect.  11,  sub-sect.  2  of  the  Bank- 
mptcy  Act  1890,  and  that  the  execution  creditor 
was  entitled  to  recover  the  amount  from  the  high 
bailiff.    (Bower  1).  Hett.) 176 

Bankruptcy  notice — ^Amonnt  for  which  it  may 
issue — Amount  for  which  execution  may  be  issued. 
— ^A  creditor  may  not,  in  a  bankruptcy  notice, 
demand  more  than  the  amount  for  which  he  can 
issne  execution,  (fie  Follows  ;  Ex  parte  Follows.)  222 


Committee  of  inspection — Member  employed  as 
agent  by  solicitor  of  trustee — Sanction  of  the 
conrt — Profit  costs. — By  rule  317  of  the  Bank- 
ruptoy Bules  1886  no  member  of  a  oommittoe  of 
inspection  of  an  estato  shall,  except  under  and 
with  the  sanction  of  the  court,  be  entitled  to 
derive  any  profit  from  any  transaction  arising 
out  of  the  bankruptoy.  A  solicitor,  a  member  of 
the  committee  of  inspection  of  a  bankrupt's 
eatote,  did  work  as  aprent  of  the  solicitors  of  the 
trustoe  without  having  previously  obtained  the 
sanction  of  the  oourt.  Held,  that,  after  the  work 
had  been  done,  the  court  had  no  power  to 
give  its  sanction  and  the  solicitor  was  therefore 
not  entitled  to  derive  any  profit  from  what  he  had 
done.  Held  also,  that  the  whole  of  a  solicitor's 
bill  of  costs,  except  disbnrsements,  is  "  profit," 
and  therefore  the  court  had  no  power  to  allow 
him  anything  in  respect  of  office  expenses.  (Be 
Oallard ;  Ex  parte  Oallard.)      page  457 

Conversion  of  business  into  a  company — Conveyance 
to  defeat  creditors — Bights  of  creditors  of  bank- 
mpt.— The  debtor,  when  insolvent,  converted  his 
business  into  a  limited  company,  which  consisted 
of  himself  and  his  nominees.  Held,  that,  inas- 
much as  the  company  was  merely  a  sham,  the 
trustee  in  bankruptoy  was  entitled  to  a  declaration 
that  the  conveyance  to  the  company  was  void 
as  against  him,  and  that  he  was  entitled  to  the 
company's  assets.  Held  further,  that  the  tmstee 
must  pay  the  creditors  of  the  company  in  full,  in 
priority  to  the  bankrupt's  creditors,  on  the  ground 
tba,t  the  company  was  agent  of  the  bankrupt,  and 
be  was  bound  to  indemnify  it.  (Se  Carey;  Ex 
parte  Jeffries  i>.  Carey  Cycle  Oompikny.)       221 

Costs  of  appeal  in  bankruptinr— Coate  of  appeal  in 
Chancery — Same  parties— No  power  to  set  off. — 
The  cokte  incurred  in  bankmpter  proceedings  are 
to  be  kept  quite  distinct  from  those  incurred  in 
other  prooeedings  in  the  High  Court,  and  therefore 
the  costo  of  an  appeal  to  the  High  Court  from  the 
County  Court  in  Bankruptcy  cannot  be  set  off 
against  the  ooete  of  an  appeal  to  the  High  Court 
from  the  County  &)urt  on  the  Chancery  side, 
even  though  the  parties  to  the  two  appeals 
are  the  same.  (Be  John  Bassett  ;  Ex  parte 
Lewis.)      736 

Discharge  —  Terms  of  order  reconsidered.  —  A 
debtor,  against  whom  an  order  had  been  made  as 
a  condition  of  bis  discharge  that  he  should  file  an 
annual  statement  of  aoconnte  and  aet  aside  all 
income  over  200t.  a  year  for  his  creditors,  had 
endeavoured  to  obey  the  order,  bnt  had  at  the  end 
of  ten  years  been  unable  to  produce  anything  sub- 
stantiaJ  for  his  creditors,  and  now  applied  for  an 
unconditional  discharge.  Held,  that  the  discharge 
ought  to  be  granted  unconditionally  subject  to 
payment  over  of  a  small  sum  which  was  due  under 
the  existing  order,  as  not  only  had  the  debtor 
earned  his  discharge  free  from  condition*,  bnt  the 
interests  of  the  State  demanded  it.  (Re  Burn- 
ford;  Ex  parte  Dnrntoid.) 583 

Form  of  bankruptoy  notice — Address  of  creditor. — 
A  bankruptoy  notice  must  contain  an  address  of 
the  creditor  at  which  the  debtor  can  pay,  or 
secure,  or  compound  for  the  debt.  Therefore, 
where  the  address  of  the  creditor  given  in  a 
bankruptoy  notice  was  "  White's  Club,  St. 
James's,"  and  the  creditor  was  out  of  EcgUuid  at 
the  service  of  the  notice  and  for  seven  days  after : 
Held,  that  the  notice  was  bad  on  aooount  of  tbe 
inaaffioienoy  of  the  address.  (Be  Stegdon :  Ex 
parte  Leigh.)    279 

Hearing  ot  petition — Attendance  of  petitioning 
creditor — ^Bight  to  cross-examine. — According  to 
the  established  practice  of  the  Bankruptoy  Court 
the  attendance  of  the  petitioning  creditor  is 
necessary  at  the  hearing  of  the  petition,  unless 
the  conrt  thinks  fit  to  dispense  with  it.  (Re 
Purrett ;  £i  parte  Purrett.)      224 

Landlord  and  tenant— Lease — Subsequent  agree- 
ment alteiing  terms  as  to  rent— Failure  to  ^ay 
rent — Bight  to  distrain. — Certain  premises  having 
been  demised  to  a  tenant,  his  assii^nees  entered 
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into  an  agreement  with  their  landlord  altering  the 
terms  on  which  the  rent  was  to  be  paid  under  the 
demise.  The  rent  was  paid  for  a  short  period  on 
the  new  basis,  when  on  the  assignees  beooming 
bankrupt  the  landlord  distrained  after  the  bank- 
rnptoy  for  the  rent  then  dne  aooording  to  the 
demise,  and  not  on  the  altered  basis.  The  trustee 
paid  the  rent  nlaimed  under  protest.  Held,  that 
the  landlord  was  entitled  to  distrain  after  the 
bankruptcy  for  the  rent  due  aooording  to  the 
terms  of  the  demise,  as  the  effect  of  the  agreement 
was  merely  to  postpone  the  landlord's  rights  under 
the  demise  so  long  as  the  rent  was  paid  on  the 
altered  'basis  according  to  the  agreement,  and  as 
the  rent  had  not  been  so  paid,  the  landlord's 
rights  under  the  demise  oonld  be  enforoed.  (Re 
Smith  and  Hartogs;  Ex  parte  The  Official 
BeceiTer.) page  2S3. 

Honey  paid  into  oonrt  to  meet  certain  debts — 
Annulment  of  reoeiTing  order— Application  by 
debtor  for  payment  out  six  years  after  payment  in 
— Statute  of  Limitations. — By  the  Bankruptcy  Act 
1883,  sect.  35,  the  court  has  power  to  annul  an 
adjudication  on  proof  that  the  debts  are  paid  in  full, 
and  where  an  adjudication  is  annulled  all  dispo- 
sitions of  property  duly  made  by  the  ofBoial 
reoeirer  are  valid,  but  the  debtor's  property  shall 
rest  in  the  appointee  of  the  court,  or  in  default 
shall  revert  to  the  debtor  on  certain  terms,  and  by 
sect.  36  a  debt  dne  to  a  creditor  who  cannot  be 
fonnd  shall  be  considered  as  paid  in  full  if  paid  into 
oourt.  The  court  will  deal  with  the  annulment  of 
a  receiving  order  npon  the  same  basis  that  it  deals 
with  the  annulment  of  an  order  of  adjudication.  A 
debtor  having  paid  all  his  creditors  in  full  except 
two,  who  oonld  not  be  found,  and  having  paid  into 
oonrt  the  debts  of  these  two,  obtained  an  order 
uuralling  the  receiving  order  made  against  him. 
No  proof  had  been  put  in  by  these  two  creditors 
for  their  debts,  nor  was  any  claim  made  to  the 
money  in  court.  Six  years  afterwards  the  debtor 
applied  that  themoney  paid  in  might  be  paid  out  to 
him.  Held,  that  the  money  paid  into  court  belonged 
to  the  oreditors  whenever  they  liked  to  come  for  it, 
and  that  the  Statute  of  Limitations  did  not  bar 
their  rights.  But  held  further,  that,  if  the  court 
were  satisfied  that  there  was  practically  no  possi- 
bility of  the  creditors  or  their  representatives 
taming  up  and  claiming  the  money,  and  reason- 
able seonrity  was  given  b;^  the  debtor  for  the 
replaoement  of  the  money  in  such  an  event,  the 
oonrt  would  authorise  the  official  receiver  to  pay 
the  money  out  to  the  applicant,  (fie  Dennis ; 
£z  parte  Dennis.) 413 

"  Order  and  disposition  " — "  True  owner  "—Con- 
sent.— ^Togive  consent  aa  "true  owner,"  within 
the  order  and  disposition  clause  of  the  Bankruptcy 
Act,  the  owner  must  be  tui  jurU.  (Re  MilU' 
Trusts)     229 

Petition— Petitioning  creditor— Judgment  debt  dne 
to  three  persons — Death  of  one  judgment  creditor 
— Petition  presented  by  survivors — Joining  repre- 
■entative  of  deceased  judgment  creditor. — Three 
co-plaintiffs  in  an  action  obtained  judgment 
against  the  defendant  with  costs.  The  coats  were 
taxed.  One  of  the  co-plaintiffs  having  died,  the 
survivora  presented  a  petition  in  bankruptcy 
against  the  defendant,  the  petitioning  creditors' 
debt  being  stated  to  be  the  amount  of  the  costs 
due  under  the  judgment.  Held,  that  the  two  snrvi- 
vors  might  present  a  petition  in  bankruptcy  against 
the  judgment  debtor,  in  respect  of  the  judgment 
debt,  without  joining  tbo  personal  representative 
of  the  deceased  judgment  creditor.  (Se  Tucker ; 
£«  ijarte  Tucker.) 170 

Practice  —  Taxation  of  oosts  —  Bight  of  official 
receiver  to  be  present  at  Taxation. — The  official 
receiver  has  no  right  to  b«  present,  or  to  be  heard, 
at  the  taxation  of  the  bill  of  costs  of  the  solicitors 
to  the  trustee,  or  of  any  other  party ;  but  the 
court  has  power  to  order  him  to  attend  at  the 
taxation,  not  as  a  litigant  party,  but  merely  to 
assist  the  taxing  officer,  or  to  enable  himself  to 
report  efficientlyto  the  Board  of  Trade  in  ca>e 
they  should  require  a  review  of  the  taxation.    (Re 


Nash  and  Sons ;  Ex  parte  Crof  ton.  Craven,  and 
Worthington.) page  4,71 

Protected  transaction  —  Notice  of  act  of  bank- 
ruptcy,— Knowledge  by  a  creditor  thatthe  debtor's 
solicitor  has  instraotions  to  prepare  a  notice 
that  the  debtor  intends  to  suspend  payment  of  hia 
debts  is  not  notice  to  such  creditor  that  the  debtor 
has  committed  an  act  of  bankruptcy,  and  am 
assignment  of  a  debt  taken  by  such  creditor  from 
the  debtor,  with  such  knowledge,  is  consequently 
valid,    (lie  Morgan;  Ex  parte  Tamst.) 448 

Bealisation  of  property — Pension  of  bankrupt— Pen- 
sion of  Indian  officer — Order  for  payment  of  pen- 
sion to  trustee — Jurisdiction — Discretion.- In  the 
case  of  a  pension  granted  to  a  retired  officer  of  the 
Indian  army  under  the  Indian  Pensions  Act  1871. 
the  court  has  jurisdiction  to  make  an  order,  under 
sect.  53,  sab-sect.  2,  of  the  Bankruptcy  Act  1883, 
directing  payment  of  the  pension  to  the  trustee  in 
bankruptcy  of  the  officer,  and  it  is  a  matter  of 
discretion  in  every  cose  whether  each  an  order 
should  be  made  or  not.  (Se  Saunders ;  Ex  parte 
Saunders.) 172 

Trnstee — Liability  to  render  an  aoconnt- Undistri- 
buted funds — Jurisdiction  of  Board  of  Trade — 
Lapse  of  time. — The  power  given  to  the  Board  of 
Trade  under  clause  (b)  of  sect.  162,  sub-sect.  2,  of 
the  Bankruptcy  Act  1S83,  to  require  a  trustee  in  a 
liquidation  under  the  Bankruptcy  Act  1869  to 
furnish  an  acconnt  of  his  reoeipta  and  expenditure 
as  such  trnstee,  is  not  limited  to  the  case  of 
trustees  who  have  been  shown  to  have  had  in 
their  hands,  since  tfae  passing  of  the  Bankruptcy 
Act  1883,  any  unclaimed  or  undistributed  funds 
such  as  are  mentioned  in  clanse  (a)  of  the  same 
sub-section.  A  trustee  in  a  bsnkruptcy,  being  an 
officer  of  the  oourt,  cannot  rely  upon  the  pro- 
visions OS  to  lapse  of  time  contained  in  sect.  8, 
sub-sect  1  (b)  of  the  Trustee  Act  1888.  (Re 
Cornish;  fx  parte  The  Board  of  Trade,)      ...  478,  S02 

BILL  OF  EXCHANGE. 

Cheque — ^Fictitious  payee— Ignorance  of  drawer.— 
Where  a  cheque  has  been  drawn  payable  to  a 
fictitious  or  non-existing  person,  and  has  been 
delivered  by  the  drawer  to  be  used  aa  a  oheqoe, 
it  is,  under  sect.  7,  sub-sect.  3,  of  the  BiUa  of 
Exchange  Act  1882,  a  cheque  payable  to  bearer, 
and  the  drawer  is  liable  npon  it  to  a  holder  in 
dne  course  althongh  he  was  not  aware  at  the  time 
he  signed  it  that  the  payee  was  a  fictitious  or 
non-existing  perron.  (Clntton  and  Co,  v.  Atten- 
borough.)   64,  49 

Foreign  bill — Negotiation — Payment  under  a  mis- 
take of  fact  as  to  bill  having  been  met^-Aotion 
for  repayment— Edtoppel. — A.,  the  indorsee  of  a 
bill  of  exchange,  resident  abroad,  indorsed  it  to 
the  defendants,  his  agents  in  London,  for  the 
purpose  of  collection.  The  defendants  indorsed 
the  bill  to  the  plaintiffs,  and  sent  it  to  them  for 
the  same  purpose,  and  they  forwarded  it  to  their 
agents.  The  plaintiffs,  under  a  misunderstanding, 
informed  the  defendants  that  the  bill  had  been 
paid,  and  sent  them  a  cheqne  for  the  amount. 
Thereupon  the  defendants  intimated  the  same  to 
A.,  and  credited  him  with  the  amount  of  the  bill. 
It  was  decided  by  Mathew,  J.,  on  the  authority  of 
Skyring  T.  Qreenicood  and  Cox  (4  B.  i,  C.  281), 
that,  as  the  plaiotifls  had  wrongfully  informed 
the  defendants  that  the  bill  had  been  paid,  they 
coald  not  recover  the  amount  of  the  bill  when 
the  defendants  had  nothing  to  do  with  the  mistake 
of  faot ;  and  also  that  the  plaintiffs  were  estopped 
by  the  representation  which  they  had  made  to  tha 
defendants,  and  upon  which  the  defendants  had 
acted.  On  appeal :  Held  that  the  action  failed. 
(Deutsche  Bank  (London  Agency)  v.  Beriro  and 
Co.)     669 

Forged  indorsements  on  bill — Acceptance  and 
payment  of  bill  under  belief  that  indorsements 
are  genuine — Bight  to  recover  money  back — 
If  istake  of  f  act. — When  the  person  npon  whom  a 
bill  of  exchange  is  drawn  accepts  the  bill  with 
forged  indorsements  thereon  under  the  belief  that 
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moh  indorsements  are  genuine,  and  in  the  same 
belief  pays  the  bill  at  maturity  to  a  bon&  fide 
bolder  for  valne,  he  cannot  afterwards,  if  such 
an  interval  has  elapsed  that  the  position  of  the 
holder  may  have  been  altered,  recover  back  his 
money  as  money  paid  nnder  a  mistake  of  fact.  A 
bill  of  exchange  was  drawn  in  three  parts.  Two 
of  these  parts  were  stolen,  and,  after  forged 
indorsements  had  been  made  thereon,  the  draft 
was  presented  by  a  bond  fide  holder  for  acceptance 
to  and  was  accepted  by  the  plaintiffs^  who  were 
bankers  in  London,  and  the  plaintiffs,  in  the  belief 
that  the  indorsements  were  genuine  and  that 
they  were  liable  on  the  bill,  and,  without  any 
negligence  on  tiieir  part,  paid  the  bill  to  the 
defendants,  who  were  oonA  fide  holders  for  valne. 
Some  months  afterwards,  when  the  forgeries  were 
discovered,  the  third  of  exchange  was  presented 
to  tiie  plaintiffs,  and,  being  a  genuine  bill, 
was  paid  by  them:  Held,  tnat  the  plaintiffs 
oonld  not  recover  back  the  money  so  paid  to 
the  defendants  as  money  paid  onder  a  mistake 
of  fitct.  (The  London  and  Biver  Plate  Bank 
limited  v.  nie  Bank  of  Liverpool  and  Larrinaga 
and  Co.)    page  472 

BILL  OF  BALB. 
Conditions  not  in  bill  of  sale  and  not  ayrood  to  by 
borrower — Defeasance— Payment  by  instalments 
composed  fd  interest  and  capital— Statutory  form. 
— A  bill  of  sale  provided  for  the  payment  of  the 
principal  sum  together  with  the  interest  then  due 
as  follows  :  "  The  sum  of  61.  on  the  5th  Deo.  1894, 
on  aoconnt  of  interest  and  principal,  and  a  like 
snm  of  6{.  on  aooount  as  aforesaid  on  the  Sth  day 
of  each  and  every  succeeding  month  thereafter. 
The  borrower  paid  the  first  instalment  on  the  day 
named,  and  then  received  from  the  lender  a  small 
book  for  entering  the  receipts  for  instalments,  on 
the  oover  of  which  were  some  printed  "  rules  and 
regnlations  "  which  were  not  contained  in  the  bill 
of  sale,  and  which  referred  to  the  payment  of  the 
instalments  and  the  removal  of  the  fnmitnre,  and 
the  defendant  afterwards  attempted  to  enforce 
some  of  them  against  the  plaintiff.  Held,  that 
the  rules  and  regnlations  contained  in  the  book 
could  not  be  considered  as  a  part  of  the  contract 
entered  into  with  reference  to  the  bill  of  sale,  and 
it  was  therefore  not  void  under  sect.  10,  sub- 
sect.  3,  of  the  Bills  of  Sale  Act  1878,  as  being 
subject  to  any  defeasance  or  condition  not  written 
on  the  same  paper.  Held  also,  that  the  bill  of 
sale  was  not  void  as  not  being  in  accordance  with 
the  form  given  in  the  Bills  of  Sale  Act  (1878) 
Amendment  Act  1882  by  reason  of  the  equal 
instalments  including  interest  as  well  as  prin- 
cipal ;  nor  beoanse  the  date  when  the  last  instal- 
ment of  principal  and  interest  was  payable  was 
not  stated  ;  nor  because  the  last  instalment  would 
be  less  than  61.    (Liufoot «.  Pookett.)    197 

Indaatrial  and  provident  society —  Unregistered 
debentures — Winding-up  of  society — yahdit;^  of 
debentures  as  against  liquidator.  —  A  sooiety 
registered  nnder  the  Industrial  and  Provident 
S<Mieties  Act  1862  is  not  an  "  incorporated  com- 
pany" within  the  meaning  of  seot.  17  of  the 
Bills  of  Sale  Act  1882,  and  therefore  debentures 
issned  by  snch  a  sooie^  are  not  by  that  section 
exempted  from  registiation  as  bills  of  sale. 
(Oreat  Northern  Bailway  Company  v.  Coal 
Co-operative  Sooiety  Limited.) 413 

BUILDINO  AGBEBIIENT. 
Piece  of  land  for  roadway — Maintenance — Aoqnire- 
ment  of  such  land — Whether  covenant  implied. — 
Every  obligation  which  on  a  fair  construction  of 
the  lanjrnage  of  a  deed  is  imposed  on  one  of  the 
parties  thereto  amounts  to  an  express  covenant 
by  him  to  perform  that  obligation.  But  the  lan- 
goage  mnst  clearly  show  an  intention  that  there 
should  be  an  agreement  between  the  covenantor 
and  the  covenantee  to  do  or  not  to  do  the  particu- 
lar thing  referred  to.  (Re  The  Cadogan  and  Hans 
Place  Estate  Limited :  Sx  parte  Willis.)     387 


BUILDING  SOCIETY. 
Notice  of  withdrawal — Dissolution— Insolvency — 
Knowledge  of— Stoppage  of  business — ^Determina- 
tion of  right  to  withdraw — Priority.— Where  the 
rules  of  a  building  eooiety  provide  that  members 
shall  be  entitled  to  withdraw  their  shares  upon 
giving  a  certain  notice  the  rules  cease  to  operate 
not  upon  the  insolvency  of  the  sooiety,  but  npon 
a  stoppage  of  its  business,  or  upon  it  becoming 
recognised  that  such  a  stoppage  must  take  place. 
CRe  Ambition  Investment  Building  Sooiety.)  page  508 

CANAL. 
Mines  adjacent  to  canal— Bight  of  snpport — Conv- 
pensation  for  not  working  mines — In]nry  to  canal 
— Conveyance  of  minerals  under  lands  adjacent  to 
canal — Construction. — By  a  private  Act  of  Par- 
liament, by  which  the  respondents  were  em- 
powered to  make  a  canal,  it  was  provided  that  if 
the  owner  of  a  mine  should  work  so  near  the  canal 
as,  in  the  opinion  of  the  proprietors  of  the  canal, 
to  endanger  it,  or,  in  the  .opinion  of  the  mine-  ' 
owner,  to  endanger  the  further  working  of  the 
mine,  the  party  whose  property  was  endangered 
might  initiate  proceedings  for  restraining  the  fur- 
ther working  of  the  mine,  and  for  assessing  com- 
pensation for  the  coal  to  be  left  for  the  support  of 
the  canal.  The  appellants  who  were  the  owners 
of  coal  adjacent  to  the  respondents'  canal,  gave 
notice  that  they  were  in  a  position  to  work  it,  and 
that  in  their  iadgment  such  working  would  injure 
the  canal,  and  tlut  they  were  willing  to  treat  for 
compensation  for  such  coal  as  was  proper  to  be 
left  tor  ihe  security  of  the  canal.  The  matter 
was  referred  to  an  arbitrator,  who  found  that 
there  was  no  reasonable  ground  for  supposing 
that  the  further  working  of  the  mine  would  mjnre 
the  mine,  or  that  it  would  interfere  with  the 
navigation  of  the  canal,  but  that  it  might  cause  a 
subsidence,  which  would  necessitate  some  repairs 
to  the  canal  in  the  course  of  the  next  few  years. 
Held,  that,  no  danger  to  the  mine  being  appre- 
hended, the  appellants  were  not  in  a  position  to 
initiate  proceedings  for  compensation  under  the 
Act.  Where  a  conveyance  conveyed  certain 
lands  together  with  the  mines  and  minerals 
"  under  the  said  lands,"  and  the  lands  were  inter- 
sected by  a  canal,  which  did  not  pass  by  the 
conveyance :  Held,  that,  in  the  absence  of 
express  words,  the  minerals  nnder  the  canal  did 
not  pass.  (Chamber  Colliery  Company  v.  Roch- 
dale Canal  Company.) 258 

CABEIEE. 
Bill  of  lading  —  Exemption  of  shipowner  from 
liability — ^Fault  or  error  in  the  navigation  or  man- 
agement of  the  ship — "Management" — Act  of 
Congress,  Feb.  13,  1893  (the  Harter  Act).— Qoods 
were  ship^d  under  a  bill  of  lading,  which,  by 
incorporating  the  Harter  Act,  exempted  the  ship- 
owners from  liability  for  "  damage  or  loss  resulting 
from  fault  or  errors  in  navigation,  or  in  the 
management  of  the  vessel."  Soon  after  the  ani. 
val  of  the  vessel  at  the  port  of  discharge,  one 
of  the  water  ballast  tanks  was  filled  in  order  to 
stiffen  the  ship,  but  owing  to  an  injury  which  had 
ooourred  to  a  sounding  pipe  on  the  voyage,  and 
which,  but  for  the  negligence  of  those  on  board, 
could  have  been  ascertained,  water  was  let  into 
the  cargo  space  and  damaged  the  goods.  Held, 
that  the  act  which  resulted  in  the  damage  to  the 
cargo  was  an  error  in  the  management  of  the 
vessel  within  the  words  of  the  bill  of  lading,  as  it 
was  necessarily  done  in  the  proper  handling  of  the 
vessel  for  the  safety  of  the  ship  herself,  and  only 
indirectly  affected  the  cargo,  and  there  was 
nothing  to  limit  the  word  "  management "  to  the 
period  when  the  vessel  was  actually  at  sea.  (2%e 
Glenocha.)       41S 

Carriage  by  sea — Qoods  shipped  without  bill  of 
lading  —  Insurance  by  carrier  —  Liability  for 
damage  to  goods. — The  plaintiff  was  in  the  haUt 
of  employing  the  defendant  to  carry  wool  from 
Londom  to  Bradford,  the  transit  being  partly  by 
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8M  and  partly  by  land.  The  wool  was  shipped 
withont  a  bill  of  lading.  When  the  wool  came 
team  Anstralia,  and  was  inanred  by  the  plaintiff  for 
the  transit,  from  Anstralia  to  Bradford,  the 
defendant  oharsed  the  plaintiff  a  lower  rate 
Hum  he  oharged  for  wool  coming  merely  from 
London,  which  was  not  insured  by  the  plaintiff. 
la  the  present  case  of  oarriagre  of  wool  wnich  bad 
not  been  insured  by  the  plaintiff,  the  defendant 
iiunued  it.  The  wool  was  damaged  by  sea  perils 
on  the  Toyage  from  London.  In  an  action  to 
leooTer  damages  for  injury  to  the  wool :  Held, 
^at  whether  uie  defendant  effected  the  insurance 
on  b^balf  of  himself,  or  on  behalf  of  the  plaintiff, 
no  inference  could  be  drawn  from  the  course  of 
i^anliTig  between  the  parties  that  it  was  a  term  in 
tiie  contract  of  carriage  that  the  defendant  should 
be  relieved  from  the  ordinary  liability  of  a 
oarrier  of  goods,  and  that  the  defendant  was  there- 
fore liable.    (HiU  t>.  Soott.)    page  210,  458 

Oarriage  by  sea— Passenger's  lug^fage — Liability 
of  shipowners  for  loss — Conditions  on  ticket 
limiting  liability  —  Notice  of  conditions  — 
Liability  of  shipowner  for  robbery  of  gold. 
— Scot.  502  of  the  Merchant  Shippin|[  Aot  1894 
provides  that  the  owner  of  a  British  sea- 
going ship  shall  not  be  liable  for  the  loss  by 
robbery  without  his  actual  fault,  of  any  gold, 
sUver,  jewellery,  &o.,  taken  on  board  his  ship, 
the  true  nature  and  value  of  which  have  noi 
been  declared.  This  section  applies  whether  the 
robbery  be  oommitted  by  a  passenger  for  whoee 
aot  the  shipowner  would  not  be  otherwise  respon- 
sible, or  by  one  Of  the  servants.  A  passenger 
from  Durban  to  London  by  the  defendants'  ship 
received  a  ticket,  which  purported  to  be  a  receipt 
for  the  passage-money.  On  the  margin  of  the 
ticket  were  the  words  "  Issued  subject  to  the 
further  conditions  printed  on  the  back  hereof," 
and  on  the  face  of  the  ticket  there  was  written 
and  printed  matter  which  the  passenger  saw  but 
didnot  read.  There  was  also  this  clause,  "  The 
owners  do  not  hold  themselves  responsible  for  any 
loss,  damage,  or  detention  of  luggage  nnder  any 
oircumstances,  and  on  the  back  there  was  an 
indoraement.  Conditions  and  Begnlations,"  one 
of  whidh  was  that  "  it  is  hereby  agreed  by  the 
person  holding  this  ticket  that  the  owners  will 
not  bo  liable  in  any  way  for  the  luggage  of  pas- 
sengers unless  the  passenger  choose  to  pay  1«. 
per  onbio  foot  for  luggage  put  under  the  owners' 
charge."  A  box,  part  of  the  passenger's  luggage, 
oontaining  money,  jewellery,  and  papers,  was 
daring  the  voyage  stolen,  it  was  supposed  by  one 
of  the  crew.  Held,  that  the  terms  and  oondi- 
tions  on  the  ticket  oonstitnted  the  terms  of  the 
oontract  between  Oie  passenger  and  the  ship- 
owners ;  that  the  patsenger  ought  to  have  known 
that  tbere  were  conditions,  and  that  he  had, 
nnder  the  circumstances,  reasonable  notice  of  the 
oonditions,  and  was  bound  by  them,  although  he 
had  not  read  the  same,  and  thai  he  could  not 
recover  from  the  shipowners.  Held  also,  that, 
apwt  from  the  special  contract,  the  passenger 
was  disentitled  from  recovering  that  part  of  the 
goods  which  oonsisted  of  gold  and  sliver  by 
reason  of  sect.  502,  the  value  of  the  same  not 
having  been  declared,  and  there  being  no  actual 
fault  on  the  part  of  the  shipowners.  (Aeton  v. 
The  Castie  Mail  Packets  Company  Limited.)       ...  158 


CHAKirABLE  GIFT. 
Bequest  for  the  encouragement  of  yacht  racing — 
Validity— Mortmain  «jid  Charitable  Uses  Act  1888. 
— By  his  will,  dated  in  Oct.  1891,  a  testator,  who 
died  in  Dec.  1894,  bequeathed  a  snm  of  money  to 
trustees  in  trust  to  purchase  annually  a  cup  to  be 

Slven  to  the  most  snocessful  yacht  of  the  season, 
eolaring  tiiat  his  object  in  giving  the  cup  was 
"  to  encourage  the  sport  of  yacht  racing."  Held, 
that  this  could  not  be  regarded  as  a  charitable 
gift,  it  being  a  gift  for  the  purposes  of  encouraging 
a  mere  sport,  and  was  therefore  void  for  perpetuity. 
(Be  Nottage ;  Jones  v.  Palmer  (No.  2).)       


CHABITT. 

Power  of  trustees  to  sell  charity  lands  without 
consent  of  Charity  Commissioners  —  Deed  of 
foundation  —  "Scheme  legally  established."  — 
The  trustees  of  a  charity  who  derived  their  titie 
to  charity  lands  nnder  a  deed  of  foundation,  dated 
the  29th  July  1868,  and  enrolled  and  perfected 
under  9  Qeo.  2,  c.  36,  and  amending  Acts,  con- 
tracted under  the  powers  given  to  them  by  the 
deed  of  foundation  to  sell  to  a  railway  oompany 
some  of  the  land  conveyed  to  them  by  that  deed. 
The  company  required  that  the  consent  of  the 
Cliari<7  Commissioners  to  the  sale  should  be 
obtained  or  the  purchase  money  paid  into  court 
under  the  Lands  Clauses  Consolidation  Act  1845. 
The  trustees  declined  to  comply  with  either 
requirement,  contending  that  the  deed  of  foun- 
dation was  a  "  scheme  legally  established " 
within  the  meaning  of  sect.  29  of  the  Act  of  _  1855, 
and  the  consent  of  the  Charity  Commissioners 
was  therefore  not  required.  Held,  that  the 
purchasers'  objection  was  well  founded.  (fi« 
Mason's  Orphanage  and  the  London  and  North- 
western Bailway  Company.)  page  4eS 

Scholarship  fund — ^Refusal  of  trustees  to  award 
scholarship  to  candidate  obtaining  the  highest 
marks — Action  by  person  claiming  to  be  entitled 
to  scholarship. — ^Under  the  provisions  of  a  deed 
toaaSiag  a  scholarship,  the  scholarship  was  to  be 
awarded  to  the  pupil  leaving  a  certain  sohool  and 
fulfilling  oerti^  other  conditions,  "  who  should 

Sass  the  best  examination  in  subjects  to  be 
etermined  upon  from  time  to  time  by  the 
examiner  or  examiners  for  the  sobolarship.'  The 
trustees  announced  an  examination  for  June  1894, 
at  which  the  plamtifl  and  another  boy  were  the 
only  oandidatiBS,  and  the  plaintiff  obtained  the 
larger  namber  of  marks,  but  the  trustees  declined 
to  award  tiie  scholarship,  the  examiner  having 
reported  that  neither  candidate  was  deserving  of 
qmte  so  valuable  a  scholarship.  The  plaintiff 
commenced  an  action  against  the  trustees  for  a 
declaration  that  he  was  entitled  to  the  possession 
and  enjoyment  of    the   scholarship,  _  subject   to 

Serforming  the  oonditions  contained  in  the  trust 
eed.  Held,  that,  upon  the  true  constmotion  of 
the  trust  deed,  no  boy  was  entitled  to  the  scholar- 
ship, unless  in  the  examiner's  opinion  he  had 
passed  a  satisfactory  examination  in  the  subjects 
selected,  and  that  if  a  boy,  though  the  best  of  those 
who  competed,  was  unable  to  pass  a  satisfactory 
examination,  then  the  examiner  ought  to  say  (as 
he  had  in  effect  said  here)  that  there  was  no  boy 
who  had  passed  the  best  examination  so  as  to  be 
entitled  to  the  scholarship.  (Booke  v.  Dawson.)  399 
Societies  for  suppressidn  of  vivisection. — Societies 
having  for  their  object  the  total  suppression  of 
vivisection  are  chanties  in  the  technical  sense  in 
which  the  term  "  charity  "  is  used  in  law.  (Se 
Foveaux;  Cross  v.  London  Anti-Vivisection 
Society.)    202 

COLONIAL  LAW. 

New  South  Wales— Bateability  of  lands— Water 
supply. — A  statute  provided  that  a  water  supply 
board  might  rate  "lands  and  tenements  distant 
not  more  than  sixty  yards  from  any  main  con- 
structed by  or  vested  in  the  board."  The  respon- 
dents were  the  owners  and  occupiers  of  a  very 
large  quantity  of  land  of  considerable  value,  a  very 
small  portion  of  which  lay  within  the  prescribed 
distance  from  a  main  of  the  appellants.  Held, 
that  the  fact  that  the  respondents'  land  was  all 
comprised  in  one  holding  did  not  make  that  part 
of  it  which  lay  beyond  tbe  prescribed  limit  rate- 
able. (Hunter  District  Water  Supply  Board  v. 
Newcastie  Wallsend  Coal  Company.)      541 

Queensland,  Law  of — Beligions,  Educational,  and 
Charitable  Institutions  Act  1861  (25  Vict.  No. 
19) — Will  —  Bequest  to  Presbyterian  Cfanrch — 
Validity.  —  The  Beligions,  £duoAtionaI,  and 
Charitable  Institutions  Act  1861  of  Queensland 
empowers  the  Governor  to  incorporate  any  person 
or   persons    and   their    successors   holding  any 
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leli^ooa  or  saonlkr  office  oi  pTeferment  in  the 
inatitntion  or  oommimity  to  whioh  they  belong, 
and  enkblea  them  to  hold  property  in  their  corpo- 
rate n«ne  for  the  ntes  and  purposes  of  snch  inni- 
tntion  or  oonunnnity.  The  Act  farther  invididates 
any  testamentary  disposition,  not  made  in  aooord- 
anoe  with  the  Act.  to  or  in  faronr  of  a  body  the 
offloe-bearers  of  whioh  are  inoorporated  under  the 
Aot,  Held,  that  the  oommnnity  or  institntion  is 
inoorporated  throngh  its  offioers,  and  that  any  gift 
made  for  or  in  trust  for  any  of  its  objeots  is  made 
in  faTonr  of  the  oorporation,  althoagh  the  donor 
may  have  selected  other  trustees,  and  though  the 
nft  is  not  directly  or  in  terms  to  or  in  faronr  of 
the  oorporation.  A  gift  to  a  congregation  in 
onion  with  the  Presbyterian  Church  of  Queens- 
land is  a  gift  to  or  in  favour  of  that  church,  and 
is  therefore  within  the  Aot.  (MoSwaine  and 
others  V.  Lascelles  and  Adair.) page    33 

COBIPANT. 
Aaaets— Shares  in  another  oompany — Beduotion  of 
capital — Ultra  tnrs«. — The  defendants,  a  financial 
oorporation,  held  shares  in  a  railway  oompany. 
Am  the  railway  company  had  not  sufficient  capital 
to  complete  tne  line  and  were  in  danger  of  losing 
tlieir  conoession,  the  shareholders,  including  the 
oorporation,  agreed  to  sorrender  part  of  the 
■haras  in  pursuance  of  a  scheme  to  raise  farther 
capital  for  the  oompletion  of  the  line.  Held,  that 
the  agreement  was  not  ultra  virea  \  that  the  sor- 
lender  of  part  of  their  railwsy  shares  by  the 
ootpoTation  was  not  a  reduction  of  capital,  but 
was  a  mode  of  carrying  on  their  business  witiiin 
the  memorandum  of  association  with  whioh  the 
eonrt  would  not  interfere.  (Thomson  v.  Trustees, 
Execntors,  and  Securities  Insurance  Corporation.)  149 

Cqiiital — BeTonue  —  Depreciation  of  investment — 
Appreciation. — A  oompany  purchased  its  deben- 
ttuve  at  par.  The  debentures  fell  in  value,  and 
the ;  depreciation  was  debited  in  the  half-yearly 
acoonnts  to  revenue.  The  company  went  into 
liquidation,  and  the  debentures  had  then  risen  in 
value.  The  liquidator,  therefore,  in  his  accounta 
credited  the  amount  of  the  rise  in  the  debentures 
to  revenue  as  appreciation.  Held,  that  the  liquid- 
ator was  right  in  crediting  this  sum  to  revenue, 
instead  of  applyitg  it  in  rednoing  the  deficit  on 
the  capital  account.  (Bishop  v.  Smyrna  and  Cas- 
■abaBailway  Company.)     837 

Contract  to  take  shares  —  Bescission  —  Misrepre- 
sentation— Agent —  Promoter.  —  Speaking  gener- 
ally, in  order  to  make  a  company  liable  for 
miarepresentations  inducing  a  contract  to  take 
■hatea  from  it,  the  shareholder  mnst  bring  his 
eaae  within  one  or  other  of  the  following  heads : 

£)  Tniere  the  misrepresentations  are  made  by  the 
rectors,  or  other  the  general  agents  of  the  com- 
paiventitled  to  aot,  and  acting  on  its  behalf. 
&)  Where  the  misrepresentations  are  made  by  a 
roecial  agent  of  the  oompany,  while  acting  within 
the  scope  of  his  authority.  (3)  Where  the  oom- 
pany can  be  held  affected,  before  the  contract  is 
oomplete,  with  the  knowledge  that  it  is  induced 
by  the  misrepresentations,  (i)  Where  the  contract 
is  made  on  the  basis  of  certain  representations, 
whether  the  particulars  of  those  representations 
were  known  to  the  company  or  not,  and  it  turns 
out  that  some  of  those  representations  were 
material  and  untrue.  Where,  therefore,  the 
directors  of  a  company  did  not  know,  when  allot- 
ixkg,  that  an  application  for  shares  was  induced 
by  the  representations  of  a  promoter,  whom  they 
loiew  to  be  applying  to  his  friends  to  subscribe 
for  shares,  bnt  who  was  not  authorised  to  act  on 
behalf  of  the  company,  or  to  make  representations : 
Held,  that,  assuming  material  misrepresentations 
to  have  been  made  by  the  promoter,  the  applicant 
for  shares  was  not  intitled  to  rescission  of  his  con- 
tnuit  as  uainst  the  company.  ( Lynde  v.  The  Anglo- 
Italian  Hemp  Spinning  Company  Limited.) 502 

Diiaotors  —  Quorum  —  Besolntion  passed  at 
board  meeting — Irregularity — Validity  of  resolu- 
tion to  wind-up  voluntarily — Befusal   by   court 


to  interfere. — The  notices  convening  the  meeting 
at  which  a  special  reeolntion  to  wind-up  volon- 
tarily  was  passed  bythe  shareholdersof  a  company 
were  issued  under  the  authority  of  a  resolution 
passed  at  a  meeting  of  the  boards  of  directors  at 
which  a  quorum  was  not  present.  Six  months 
afterwards  the  shareholders  sought  to  have  the 
■peoial  resolution  declared  invahd.  Held,  that 
the  doctrine  upon  whioh  the  court  had  aoted 
since  Fast  v.  Harbottle  ^  Hare,  461),  as  was  ex- 
plained in  Browne  v.  La  Trinidad  (."iS  L.  T.  Bep. 
137 ;  87  Ch.  Div.  17),  was  not  to  interfere  for  the 
purpose  of  forcing  oompanies  to  conduct  their 
business  acoording  to  the  strictest  rules,  where 
the  irregularity  complained  of  could  be  set  right 
at  any  moment ;  and  that  therefore,  in  the  present 
case,  the  oonrt  would  not  interfere,  especially  as 
no  application  to  the  court  had  been  made  until 
six  montiia  had  elapaed  after  the  passingof  Uie 
resolntion.      (The   Southern   Counties   I)eposit 

Baiik  limited  v.  Bider  and  Kirkwood.) page  874 

Issue  of  shares — Broker's  commission  for  placing 
shares — Whether  ultra  vires. — Where  the  services 
of  brokers  are  reasonably  necessary  to  assist  in 
the  issue  of  the  capital  of  a  limited  company,  the 
payment  of  a  reasonable  oommission  to  them  for 
procuring  applicants  for  shares  can  properly  be 
made  out  of  the  capital  of  the  company,  whether 
authorised  by  its  memorandum  of  association  or 
not,  there  being  nothing  illegal  or  contrary  to  the 
policy  of  the  Companies  Acts  in  suoh  psyment. 
(The  Metropolitan  Coal  Consumers  Awooiation 

Limited  >■.  Scrimgeour  and  Co.)       IST 

Payments  on  shares  in  advance  of  calls— Interest 
on — Payment  of,  out  of  capital— Validity. — Pay- 
ment out  of  the  capital  of  a  limited  company  of 
interest  on  sums  paid  up  on  shares  in  advance  of 
oiUls  is  not  equivalent  to  a  return  of  capital  to  the 
shareholders ;  and  therefore  a  provision  in  the 
articles  of  assodation  of  the  company  authorising 
inch  a  payment  is  not  ultra  viree,  but  the  pay- 
ment can  be  legally  made.  (Look  v.  The  Queens- 
land Investment  and  Land  Mortgage  Company 

Limited.) 708,  7a(y 

Prospectus  —  Fraud  —  Purchase  of  shares  in  the 
market — Damages. — The  promoters  of  a  oompany 
issued  proopectuses  to  the  public,  and  sent  a  copy 
to  tiie  plamtiff  amongst  others.  Ths  company 
was  a  sham  and  the  prospectus  fraudulent.  The 
plaintiff  read  the  prospoctus,  bnt  did  not  apply 
for  shares.  Afterwards  the  defendants  caused  to 
be  published  in  a  financial  newspaper  a  telegram 
oonoeming  the  oompany  whioh  to  their  knowledge 
was  false.  The  plaintiff,  on  reading  the  telegram, 
purchased  shares  in  the  company  in  the  market, 
and  thereby  suffered  damage  which  he  sought  to 
recover  from  the  defendants.  At  the  trial  the 
jurjr  found  (tnter  alia)  that  one  of  the  objeots 
which  the  defendants  had  in  view,  both  when 
issuing  the  prospectus  and  when  publishing  the 
tele^am,  was  to  induce  the  plaintiff  as  one  ot  the 
public  to  purchase  shares  in  the  oompai^  in  the 
market.  Upon  an  application  by  the  defendanto- 
for  judgment :  Held,  thai  there  was  evidence  on 
which  the  jury  might  reasonably  come  to  the  oon- 
olnsion  that  the  function  of  the  prospectus  was 
not  exhausted  upon  the  allotment  of  the  shares, 
and  that  there  nad  been  one  continuous  fraud,, 
commencing  with  the  prospectus  and  culminating 
in  the  pubUoation  of  the  telegram,  praotiaed  by 
the  defendants  upon  the  plaintiff  with  the  object 
of  inducing  him  to  purchase  shares  in  the  com- 
pany in  tiie  market,  and  that  the  plaintiff  having 
suffered  damage  in  consequence  of  having  been 
thereby  induced  to  purchase  shares  in  the  company 
in  the  market  was  entitled  to  judgment.  (Andrews 

V.  Mockford  and  others,  No.  1.)       726' 

Bednction  of  capital  —  Diminntion  of  liability  in 
respect  ot  unpaid  capital  —  No  debts  —  Settling 
list  of  creditors — Power  of  court  to  dispense  with 
list- — Where  a  oompany  has  passed  special  reso- 
Intions,  for  the  reduction  of  its  capital  whioh 
involve  a  diminution  of  liability  in  respect  of 
unpud  capital,  the  court  has  no  jurisdiction,  on  a 
petition  presented  for  its  sanction  to  suoh  roso- 
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IntioDS,  to  dispense  with  the  settlinc'  of  the 
list  of  creditors  required  by  seot.  IS  of  the 
Companies  Act  1867.  (Be  Lamson  Store  Serrioe 
Company  Limited.  Be  National  BeTetraonary 
LiTestment  Company  Limited.) pagt  911 

Hednction  of  capital — Inoidenoe  of  lose — Founders' 
ordinary  and  preference  shares — Kxtinf^shment 
of  founders'  shares  —  Batifioation  of  directors' 
resolution  for  issne  of  preference  shares — Com- 
panies Acts  1867  and  1877.— The  capital  of  an 
investment  oompany  registered  in  18^  was  Axed 
by  the  memorandum  of  association  at  1,000,0002., 
divided  into  founders',  ordinary,  and  preference 
shares,  all  issued  and  f  uUy  paid.  The  preference 
shares  were  to  have  5  per  oent.,  then  the  ordinary 
ehares  were  to  take  7  per  cent.,  and  any  profits 
remaining  were  to  go  equally  between  founders' 
and  ordinary  shares.  Until  1894  the  preference 
shareholders  had  received  5  per  oent.  The  ordin- 
ary shares  had  received  from  5  to  8  per  oent. 
down  to  1893,  but  nothing  in  1894.  In  the  first 
year  of  the  oompany's  existence  the  holders  of 
founders'  shares  received  a  sum  equal  to  1  per 
cent,  on  the  ordinary  shares,  and  since  that  year 
nothing.  Valuations  of  the  securities  and  invest- 
ments held  by  the  company  were  made,  and 
showed  a  loss  of  251,0001.  No  special  resolutions 
for  the  issue  of  the  preferenoe  shares  had  been 
passed  previously  to  their  issue,  but  resolntions 
ratifying  the  issne  were  passed  after^vards.  Upon 
a  petition  for  the  sanction  of  the  court  to  a  scheme 
for  reduction  of  capital,  passed  by  a  large  major- 
ity of  all  classes  of  shareholders,  by  which  the 
lose  was  to  fall  first  on  the  founders  shares  and 
then  on  the  ordinary  shares:  Held,  upon  the 
oonstraction  of  the  memorandum  of  association, 
that  the  company  could  ratify  the  issue  of  prefer- 
ence shares,  and  had,  in  fact,  ratified  it,  and  that, 
under  the  citcumstanoes,  there  was  nothing 
inequitable  or  unjust  in  the  scheme  within  the 
meaning  of  British  and  American  Trustee  and 
Finance  Company  v.  Cowper  (70  L.  T.  Bep.  882 ; 
(1894)  A.  C.  399),  and  applying  the  rule  as  to  the 
incidence  of  loss  laid  down  by  Cotton,  L.  J.  in 
Bannatyne  v.  Direct  Spanish  Telegraph  Company 
(55  L.  T.  Bep.  716;  34  Ch.  Div.  &7),  and  by 
Chitty,  J.  in  Be  Floating  Dock  Company  of  St. 
Thomas  (1895)  1  Ch.  691 ;  64  L.  J.  361,  Ch.)  the 
oonrt  oonld  sanction  the  reduction  proposed. 
{.Re  The  London  and  New  York  Investment  Oorpo- 
ratiou  Limited  and  Bednoed.)   280 

Transfer  of  share— Directors'  power  to  refuse  to 
register  a  transfer — Beotifioation  of  members. — 
Although  the  court  has  ample  jurisdiction  to  con- 
trol the  refusal  by  the  directors  of  a  oompany  to 
register  a  transfer  of  shares,  or  the  exercise  by 
them  of  their  power  to  refuse,  provided  that  there 
is  any  evidence  which  justifies  the  court  in  com- 
ing to  the  conclusion  that  the  directors  have  not 
done  their  dnty,  yet,  in  the  absence  of  such  evi- 
dence, the  court  is  bound  to  presume  that  they 
have  acted  rightly,  whether  their  power  to  refuse 
is  absolute  or  Umited  to  particular  grounds. 
Where,  therefore,  the  articles  of  association  of  a 
"  private  "  limited  oompany — the  shares  in  which 
<all  fully  paid  up)  were  mostly  held  by  one  person 
and  his  family  or  connections  —  provided  that 
the  directors  might  refuse  to  renster  any  trans- 
fer where  they  were  of  opinion  that  the  proposed 
transferee  was  not  a  desirable  person  to  admit  to 
membership,  it  was  Held  (reversing  the  decision 
of  Kekewioli,  J.)  that  it  was  for  those  who  alleged 
that  the  directors  had  not  properly  exercised  the 
power  conferred  upon  them  to  give  evidence  to 
that  effect ;  and  that  in  the  absence  of  snch 
evidence  the  oonrt  oonld  not  interfere.  (Be  The 
Coalport  China  Company  (John  Bose  and  Co.) 
Limited.) 46 

WlXDINO-DP. 

Anditor  —  Officer  —  Dividends  —  Payment  of  — 
Balance-sheet— Profits.— It  is  no  part  of  the  duty 
of  an  anditor  of  a  banking  company,  governed  by 
the  Companies  Act  1879,  to  give  advice  either  to 
the  directors  or  the  Bharebolders  as  to  what  they 


ought  to  do.  His  dnty  is  confined  to  ascertaining 
and  stating  to  the  shareholders  the  true  financial 
position  of  the  company  at  the  time  of  the  andit ; 
but,  in  order  to  discharge  that  dnty,  he  must 
take  reasonable  care  to  ascertain  that  the  books 
themselves  show  the  true  financial  position  of  the 
company.  On  the  other  hand,  his  duty  does  not 
extend  to  guaranteeing  the  accuracy  either  of  the 
balance-sheet  or  of  the  books,  provided  be  has 
exeroiaed  reasonable  skill  and  care.  If  an  anditor 
fails  in  his  duty  as  above  stated,  and  loss  accrues 
to  the  oompany  through  payment  of  dividends  ont 
of  capital,  he  may  be  made  liable,  jointly  with 
the  directors,  under  seot.  IG  of  the  Companies 
(Winding-up)  Act  1890,  for  misfeasance.  (Re  The 
London  and  Gleneral  Bank  Limited  ;  Ex  parte 
Theobald.)       page  304 

Contributory  —  Fully  paid-up  shares  —  Statement 
in  certifloate  —  Non-registration  of  contract  — 
Estoppel. — W.,  who  was  entitled,  under  a  con- 
tract with  a  oompany,  to  an  allotment  of  certain 
fuller  paid-np  shares  therein  to  himself  or  his 
nominees,  was  instructed  by  P.  to  apply  for  am 
allotment  to  him  of  certain  fully  paid-up  shares 
in  the  oompany,  and  was  paid  by  P.  tnerefor. 
W.  did  not  act  on  these  instructions,  but  retained 
the  money  and  obtained  from  the  company  an 
allotment  to  P.  of  certain  of  the  shares  to  which 
he  (W.)  wa«  entitled.  The  share  certificate  sent 
by  the  company  to  P.  contained  a  statement  that 
the  shares  were  fully  paid  up.  P.  acted  on  the 
faith  of  this  statement,  and  under  tiie  belief  that 
the  shares  allotted  to  him  had  been  actually  paid 
for  in  cash.  No  contract  for  the  issne  to  W.  <rf 
fnlly  paid-np  shares  had  been  filed  under  sect.  25 
of  the  Companies  Act  1867.  The  oompany  having 
gone  into  liquidation,  the  liquidator  placed  P.  on 
the  list  of  contribatories  in  respeot  of  the  shares 
allotted  to  him.  Held,  that  P.  was  entitled  to 
rely  on  the  statement  on  the  certificate  that  the 
shares  were  fully  paid  up,  and  that  the  company 
and  its  liquidator  were  therefore  estopped  from 
alleging  that  the  shares  were  not  in  faot  fully  paid 
up.    (Be  Bnilding  Eitate  Brickfields  Company 

Limited ;  Parbnry's  case.) 506 

Coats  —  Debentures  covering  present  and  future 
capital — Deficiency  of  assets^Petition — Moneys 
recovered  by  liquidator  —  Petitioner's  costs. — 
Where  the  debentures  of  a  oompany  are  secured 
npon  the  whole  capital  of  the  company  both 
present  and  future,  but  the  assets  are  insufficient 
for  the  payment  in  full  of  the  debenture-holders, 
a  petitioner  ia  not  entitled  to  payment  thereout 
of  his  costs  of  a  petition  to  wind-up  the  oompany 
notwithstanding  the  faot  that  the  assets  to  a 
large  extent  consist  of  moneys  recovered  by  the 
liquidator  in  the  winding-up  from  contribntoriea 
and  from  the  directors  on  a  misfeasance  summons 
under  sect.  10  of  the  Companies  (Winding-up) 
Act  1890.  (Be  Anglo-Austrian  Printing  and 
Publishing   Union  Limited;    Braboume  v.    The 

Same.)       442 

Debentures  —  Validity — Frandnlent  preference  — 
"  Private  "  oompany. — In  Aug.  1892  P.  mortgaged 
his  business  premises,  book-debta,  and  goodwill 
to  O.  S.  for  6U0l.  on  the  terms  of  the  mortgagee 
receiving  a  share  of  the  profits  in  lieu  of  interest, 
and  of  the  mortgage  being  kept  on  foot  for  twenty 
years.  In  July  1893  P.  obtained  a  loan  of  1501. 
from  L.  S.,  a  brother  of  O.  S.  In  Nov.  1893  L.  S. 
took  proceedings  to  obtain  repayment  of  the 
loan.  Thereupon,  an  agreement  was  entered  into 
between  P.  and  0.  S.  for  the  formation  of  a  oom- 
pany to  take  over  the  bnaineBs,  and  for  this 
purpose  O.  S.  released  his  security  and  took  • 
Dill  for  llOOl.  at  three  months,  and  agreed  to 
accept  debentures  of  the  company  for  9251.  in 
satisfaotion  of  the  bill  on  its  maturing.  P.  was 
to  be  managing  director  of  the  company,  and  was 
to  vote  for  the  issne  of  the  debentures  to  O.  S. 
At  this  date  the  business  was  really  insolvent. 
The  oompany  was  formed,  the  memorandum  being 
signed  by  P.,  a  brother  of  his,  and  by  olerks  and 
aervants  employed  in  the  business.  The  only 
two  direotora  were  P.  and  his  brother.    By  the 
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artiolea  of  aasooiation  the  direotora  were  em- 
powered to  borrow  or  raise  money  by  the  isaae  of 
debentures.  By  the  agreement  for  the  pnrohasa 
of  the  bosineaa,  the  company  agreed  to  bay  the 
bnsmess  premiiei  and  assets  from  P.  for  a  snm  to 
be  pud  in  f  ally  paid-up  shares,  and  P.  was  to  be 
indemnified  from  bis  business  debts  and  liabilities. 
On  the  4tii  Deo.  1893  debentures  of  the  company 
for  175{.  were  isaned  to  L.  S.  in  discharge  of  the 
debt  of  ISOi.  due  to  him  from  P.  On  the  1th  Jan. 
1891,  although  the  bUl  for  llOOl.  held  by  0.  S. 
would  not  become  dne  till  the  2l8t  Feb.  1894, 
debentures  for  925i.  were  isaned  to  him,  and  the 
bill  was  given  up.  On  the  Slat  Jan.  1891  a  peti- 
tion was  presented  to  wind-up  the  company.  On 
the  let  Feb.  the  plaintiff  oommenoed  the  present 
action  on  behalf  of  himself  and  all  other  deben- 
ture-holders to  enforce  his  aeoarity,  and  on  tbe 
5th  Feb.  a  receirer  and  manuer  was  appointed 
in  the  action.  On  tbe  14th  Feb.  an  order  was 
made  for  the  winding-up  of  tbe  company.  The 
plaintiff's  action  was  subsequently  tried  before 
Williams,  J.  and  dismissed.  On  appeal :  Held, 
that  the  dirsotors  had  power  to  issue  the  deben- 
tures, because  although  L.  S.  was  not  a  creditor 
of  the  company,  it  was  bound  to  indemnify  P. 
against  his  debt  to  the  plaintiff;  and  that  the 
power  had  not  been  improperly  exeroised,  the 
company  being  formed  for  the  express  parpoae  of 
taking  over  F.'s  busineas  on  the  terma  of  paying 
bis  business  debta,  and  that  the  debentures  had 
been  issued  to  carry  out  that  object.  Held  also, 
that  there  was  no  fraudulent  preference.  (Selig- 
man  o.  Prince  and  Co.  Limited.)       pays  124 

Depositions— Bight  of  contributory  or  creditor  to 
inspect. — ^Where  a  company  is  bein^  wound-up 
every  oontributory  and  every  creditor,  whose 
proof  has  been  admitted,  is  entitled  to  inspect 
and  take  copies  of  the  depositions  of  persons 
«zamined  under  sect.  115  of  the  Companies  Act 
1862.  (lie  Standard  Gold  Mining  Company 
limited.) 285 

Vnlly  paid-np  shares — Omission  to  register  contract 
till  after  allotment  —  Mistake — Bectification  of 
register — ^Terms. — Where  shares  in  a  company 
have  been  allotted  as  fully  paid  up,  but  the  oon- 
traot  has  by  inadvertence  not  been  registered 
until  after  such  allotment,  relief,  on  a  motion  by 
a  shareholder  to  rectify  the  register,  notice  of 
which  has  been  given  before  the  commencement 
cf  tiie  winding-up  of  the  company,  will  only  be 
ffrsnted  by  the  court  on  the  terms  of  the  appli- 
cant providing  for  the  debts  and  liabilities  of  the 
company  incurred  between  the  dates  of  the  allot- 
ment and  the  notice  of  motion  to  rectify.  {Be 
Preservation  Syndicate  Limited.)     841 

—  Begistered  contract, — By  a  contract  in  writing 
made  between  the  A.  company  and  a  trustee  for 
the  B-  company  then  in  course  of  formation,  the 
B.  company  agreed  to  purchase  from  the  A.  com- 
pany certain  patent  rights  for  25502.  in  shares  of 
the  B.  company,  or  cash,  and  to  allot  and  issue  to 
every  shareholder  in  the  A.  company  who  should 
apply  for  the  same,  three  shares  of  11.  each  in  the 
B.  company  with  19(.  per  share  credited  as  paid  up, 
in  respect  of  every  two  shares  of  5(.  held  by  him  in 
the  A.  company.  The  B.  company  upon  registra- 
tion duly  confirmed  and  adopted  the  contract  by 
deed  indorsed  on  the  contract,  and  the  contract 
with  the  indorsed  deed  were  duly  registered.  X. 
and  Y.,  who  were  not  sbaieholdera  in  the  com- 
IMU>7>  applied  for  and  were  allotted  aharea  as  the 
nondnees  of  shareholders  in  the  A,  company,  and 
on  payment  of  1«.  per  share  were  registered 
as  the  holders  of  fully  paid-np  shares  in  Oxe  B. 
company.  Held,  that  the  contract  and  the 
indcncsed  deed  constituted  a  auffioient  agreement 
within  the  meaning  o(  sect.  25  of  the  Companies 
Act  1867,  notwithstanding  the  fact  that  neither 
at  the  documents  was  executed  by  X,  or  X.  (Be 
Common  Petroleum  Engine  Company ;  Eisner  and 
KcArthnr's  oaae.) 338 

Manager  in  foreign  ooontry — Arrears  of  salary— 
Clahn  to  prove  for — Foreign  or  English  currency — 
Fall  in  late  of    exchange.— By  an  agreement 


entered  into  in  England  between  the  manager  of  a 
company  carrying  on  bnsiness  in  Chile  and  the 
company  it  was  provided  that  he  should  be  paid 
an  annual  salary  at  the  rate  of  10001.  sterling,  by 
monthly  payments,  "at  snob  place  or  places  and 
in  such  manner  as  he  may  direct."  The  manager, 
while  the  company  was  carrying  on  business,  drew 
bills  upon  them  from  time  to  tune  for  tbe  monthly 
payments  of  his  salary  payable  in  Chile  in  Chilian 
dollara,  in  an  amount  of  dcUara  that  would  at 
those  dates,  at  the  then  rate  of  exchange,  be 
equivalent  to  the  amount  of  his  sterling  claim. 
Tneee  drafts  were  not  paid  by  the  company  ;  and 
on  the  company  aubaeqnently  going  into  liqui- 
dation the  manager  claimed  to  prove  in  the 
liquidation  for  tbe  amounts  of  tbe  unpaid  iDstsl- 
menta  calculated  in  panada  sterling,  tbe  rate  of 
exchange  having  fallen  since  the  dates  when  the 
bills  were  drawn.  Held,  that,  the  company  not 
having  paid  the  manager  in  the  manner  in  which 
he  "  directed  "  by  drawing  the  bills,  his  position 
was  that  of  a  person  whose  aalary,  at  the  rate  of 
lOOOi.  per  annum,  was  unpaid  ;  and  that  he  was 
entitled  to  prove  for  his  unpaid  salary  at  the 
sterling  r*te.  (As  The  Taltal  Chile  Nitrate 
Company  Limited.)       ■P<m*  402 

"  Misfeasance  "  —  Directors- Anditors. — The  word 
"misfeasance"  in  sect.  10  of  the  Companies 
(Winding-np  Act)  1890  covers  every  misoondnot 
by  an  officer  of  a  company  as  snoh  for  which  such 
officer  mi'rht  have  beAu  annd  a  art  from  the 
section.  Charges,  therefore,  against  the  anditors 
of  a  company  of  having,  through  want  of  the 
exercise  of  oidinaiy  skill  and  diligence,  sanctioned 
accounts  containing  false  statements  do,  if  they 
are  proved  and  conpled  with  pecuniary  damage  to 
the  company,  constitute  a  misfeasance  within  the 
meaning  of  the  section.  Directors  who  pay  away 
the  funda  of  a  company  under  an  honest  belief  in 
a  state  of  facts  which  would  justify  the  payment, 
are  not  to  be  held  liable  to  replace  those  funds 
because  it  turns  out  that  on  the  true  facts  the 
payments  were  uUra  vire«.  Directors  of  a  com- 
pany act  reasonably  in  aooepting  the  manager's 
cettificate  as  to  the  value  of  the  stock-in-trade. 
AliJiongh  it  is  no  part  of  the  duties  of  the  auditors 
of  a  company  to  take  stock,  they  are  not  entitled 
to  rely  on  the  manager's  certificate  as  to  its  value 
if  an  ordinary  careful  examination  of  the  books  of 
the  company  ought  to  make  them  snapeot  the 
truth  of  it.  (Bt  Kingston  Cotton  Mill  Company 
Limited,  No.  2.)     745 

Misfeasance — Officer  of  company — Auditor. —  The 
auditors  of  a  company  appointed  under '  articles 
which,  so  far  as  regards  audit,  are  substantially 
the  same  as  those  contained  in  nlR-^ea  83  to  94 
of  Table  A.  to  the  Companiea  Act  1862  are 
officers  of  the  company  within  the  meaning  of 
sect.  10  of  the  Companies  (Winding-np)  Act  1890. 
{Be  Kingston  Cotton  Mill  Company  Limited ; 
JSz  parte  Pibkering  and  Peasegood.)       482 

CONTfiACr. 
Measure  of  damages — Sale  of  goods  to  be  delivered 
at  future  time — Bepndiation  by  buyer — ^Aeoept- 
ance  of  repudiation  by  bringing  action — Subse- 
quent re-sale  by  seller. — By  a  contract,  made  on 
the  24th  May  1895,  the  defendants  purchased 
from  the  plaintiffs  a  cargo  of  maise,  to  be  shipped 
from  a  port  in  tbe  Argentine  Bepublic  about  the 
15th  July.  The  market  was  then  falling,  and  on 
the  2Sth  May  the  buyers  repudiated  the  contract, 
and  on  the  24th  July  the  plaintiffs  brought  this 
action  for  damages  for  non-acceptance  of  the 
gooda.  The  prices  at  that  time  were  falling  con- 
tinuously, and  there  was  no  prospect  of  their 
recovery.  If  the  plaintiffs  had  re-aold  about  the 
24th  July,  when  they  brought  this  action,  the 
loss  on  the  contract  price  of  the  cargo  would  have 
been  16571.,  but  they  did  not  re-sell  until  the 
vessel  and  cargo  arrived  at  her  port  of  call  on  the 
8th  Sept.,  when  the  loss  was  3S07{.  Held,  that 
the  measure  of  damages  was  1557i.,  being  the 
difference  between  the  contract  price  and  the 
market  price  on  the  24th  July,  when  the  plaintiffs 
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•ooepted  the  defendants'  repudiation  hij  brinfring 
this  action,  as,  having  regard  to  the  falliDg  pnoes, 
the  plainlufa  onerht  not  tn  have  waited  nntil  the 
anival  of  the  oargo  on  tie  5th  Sept.  (  tothaad 
Co.  ▼.  Taysen,  Townsend,  and  Co.  and  Grant  and 

Co.)    —    page  628 

Seaman — ^Voyage— Completion  of  voyage  prevented 
by  aot  of  employer — Biirht  to  wages  tor  whole 
voyage. — ^The  oaptain  of  a  torpedo  boat  which 
had  been  bailt  in  England  for  the  Japanese 
Qovemment,  who  was  in  the  aervioe  of  the 
Japanese  Government,  engaged  the  plaintiff  to 
serve  as  a  fireman  on  the  vessel  on  the  voyage 
from  England  to  Japan  at  an  agreed  amount  of 
wages  for  the  whole  voyage.  While  the  vessel 
was  on  the  voyage  the  Japanese  Government 
de<dared  war  against  China,  and  the  plaintiff, 
having  been  warned  of  the  oonsequenoea  of  oon- 
ta'tininp  the  Voyage,  left  the  vessel  at  Aden. 
Held,  that  the  oharaoter  of  the  voyage  had  been 
so  altered  by  the  act  of  the  Japanese  Government 
in  deolaiing  war  that  the  agreed  voyage  was 
fmstrated  and  oompletion  of  the  oontraot  made 
impossible,  and  that  the  plaintiff  was  therefore 
entitled  to  recover  his  agreed  wages  for  the  whole 
voyage.    (O'Neil  v.  Armstrong  and  others.) 178 

COPYHOLDS. 
Admittance — Proclamations — ^Bight  of  lord  to  seize 
quoutque — ^Possession — Statute  of  limitations  (8  A 
4  Will.  4,  0.  27)— Beal  Property  Limitation  Aot 
1874. — By  the  custom  of  a  manor,  on  the  death  of 
a  tenant  intestate,  the  tenement  deaoended  to  all 
his  male  children  equally.  Por  more  than  twenty 
years  before  the  death  of  his  father  the  defendant 
bad  been  in  possession  of  certain  copyhold  fields 
of  this  manor  as  tenant  to  his  father.  Neither 
til*  defendant  not  his  father,  who  had  been  in 
poaaession  before  him,  had  ever  been  admitted 
tenants  on  the  rolls,  nor  had  any  admission  in 
bust  taken  plaoe  since  1786.  In  1876  and  1877 
proclamationa  had  been  made  by  the  lord  for  the 
heir  to  come  in,  bat  owing  to  a  diffioulty  in  the 
title  no  admission  took  place,  and  no  third  procla- 
mation was  ever  made.  On  the  death  of  the 
father,  intestate,  in  1891,  the  defenduit  claimed  a 
possessory  title  to  the  property  as  freehold.  He 
pleaded  the  Statute  of  Limitations  as  a  defence 
to  an  action  against  him  by  his  two  yoonger 
brothers,  who  <daimed  to  bn  entitled  eqaally  witli 
him,  under  the  onstom  of  the  manor.  Held,  that 
the  defendant  oonld  not,  tuder  the  ciroumstanoes, 
rdy  upon  the  Statute  of  Limitations  as  against 
his  &ther,  and  those  claiming  under  him.  And 
also,  that,  as  there  had  not  been  three  proclama- 
tions or  a  special  notice  to  the  heir  to  come  in, 
followed  by  a  refusal,  the  lord's  title  to  seize 

£tiou»que  had  not  arisen,  and  the  Statute  of 
imitations  did  not  run  so  as  to  bar  the  lord's 
rights.  The  property  therefore  remained  copy- 
hMd  and  descended  according  to  the  custom  of 
the  manor.    (Beighton  r.  Beighton.)      87 

COPYEIGHT. 
Information  as  to  prices  on  Stock  Exchange — Com- 
pilation of — Indnoing  persons  to  break  their  con- 
tracts—Special  damage  —  Injunction.  —  Under  a 
oontraot  made  by  the  plaintiffs  with  the  committee 
of  the  London  Stock  Exohange^nformation  as  to 
prices  and  quotations  on  the  sixohange  was  ool- 
Isoted  from  hour  to  hour  by  a  member,  and  trans- 
mitted by  telegraph  to  the  plaintiffs,  who  paid  for 
the  same.  As  the  information  was  received  by  the 
plaintiffs,  it  was  telegtapbed  by  them  to  their 
subsoiibers,  who  pay  a  lai^e  snm  to  the  plaintiffs 
and  contract  with  them  not  to  disclose  or  supply 
the  information  to  non-subscribers.  The  infor- 
mation was  also  printed  npon  sheets,  which  were 
compiled  each  day  and  issued  by  the  plaintiffs  as 
a  newspaper,  and  registered  as  copyright :  Held, 
that  this  compilation  or  newspaper,  althongb 
without  literary  interest,  was  within  the  Copy- 
right Act,  and  was  entitled  to  protection  as  oopy- 
risht.  The  defendants,  who  had  formerly  been 
subscribers  of  the  plaintiffs,  but  who  bad  ceased 


to  be  so,  printed  copies  of  the  said  compilation, 
and  copied  the  information  contained  in  the  tele- 
graphic messages  to  the  plaintiffs,  and  went  to 
the  plaintiffs'  subsoritwrs  and  induced  them — in 
breach  of  their  contracts  with  the  plaintiffs — to 
supply  the  information  which  the  defendants 
could  no  longer  obtain  from  the  ^intiffs,  as  the 

8Uuntiffs  were  prohibited  by  their  contract  with 
tie  committee  from  supplying  the  same  to  the 
defendants  :  Held,  (1)  that  the  defendants  had  in- 
fringed the  plaintiilB'  cop^ght  in  the  newspaper  i 
(2)  that  they  had  no  right  to  appropriate  the- 
information  contained  in  the  telegraphic  messages 
from  the  Stock  Exchange  to  the  plaintiffs,  as  snob 
information  was  the  plaintiffs'  property ;  (S)  that^ 
the  aot  of  the  defendants  in  inducing  the  plaintiffs'' 
subscribers  to  give  the  information  was  an  im- 
proper and  malioionB  interference  with  the  plain- 
tiff's business  and  was  actionable;  and  (4)  that 
such  interference  was  actionable  without  proof  of 
special  damace.  (The  Exchange  Telegraph  Com- 
pany Limited  11.  Gregory  and  Co.)   page  129 

Mnsical  composition — Dramatio  pieoe — Sole  right 
of  representation — Infringement — The  plaintiff 
was  the  proprietor  of  the  exclusive  right  of  per- 
forming and  representing  a  song  called  "  Daisy 
Bell."  When  this  song  was  published  by  the 
owner  of  the  copyright,  there  was  printed  upon 
each  copy,  with  the  consent  of  the  plaintiff,  » 
notice  that  "  This  song  can  be  sung  without  fee 
or  licence  except  in  music  halls."  The  defen- 
dants bought  a  copy,  and  the  song  was  snng  on 
many  occasions  at  their  hall,  whieh  was  not  a 
music  hall.  Thereupon  the  plaintiff  sued  them 
for  penalties  under  3  A  4  Will.  4,  0.15.  Held, 
that  the  song  was  a  "  mnsical  composition,"  and 
that  the  plaintiff  could  not  recover  penalties  by 
reason  of  the  provisions  of  sect.  2  of  45  &  46 
Vict.  o.  40.  (Fuller  v.  Blackpool  Winter  Gardens 
Limited.) 24& 

Photograph — Infringement--  Author — Proprietor — 
Penalties.- In  1894  A.  took  the  photograph  of 
B.  a  weU-known  athlete.  On  the  28th  Sept.  1894 
A.  was  registered  as  the  proprietor  of  the  photo- 
graph of  B.  On  the  20th  Oct.  1894  the  defendants 
copied  the  photograph  of  B.  in  their  paper. 
Held,  that  Uie  author  of  a  photograph  is  the 
person  who  arranges  the  whole  tuing  of  the 
photograph,  and  not  the  person  who  does  the 
manual  operations,  and  that  the  plaintiff  was 
entitled  to  a  penalty  of  51.  (Melville  v.  Mirror 
of  Life  Company.) 331 

COEPOEATION. 
Bye-law — Validity — Bestraint  of  trade — Powers  of 
regulating  and  governing. — A   mnnicipal  power 
of  regulation,  or  of  making  bye-laws  for  good 

Sovernment,  without  exprees  words  of  prohibition, 
oes  not  authorise  a  bye-law  making  it  unlawful 
to  carry  on  a  lawful  trade  in  a  lawfnl  manner. 
And  therefore,  where  a  municipal  council  had 
power  to  make  bye-laws  for  "  regulating  and 
governing  "  hawkers,  Ac. ;  Held,  that  they  had 
not  power  to  prohibit  hawkers  nom  plying  their 
trade  at  all  in  a  substantial  and  important  part  of 
the  city,  no  qnestion  of  any  api^^ended  nuisance 
being  raised,  and  that  a  bye-uw  to  that  effect  was 
ultra  vtre*.    (Corporation  of  Toronto  v.  Vitgo.)  ...  449 

COSTS. 
Taxation — Sale  by  auction — ^Auctioneer's  commission 
jraid  by  client — Scale  fee  for  oondncting  sale — 
General  Order  in  pursuance  of  the  Solicitors' 
Bemuneration  Aot  1881. — Property  was  put  up 
for  sale  by  auction  in  four  lots,  subject  to 
reserve  prices,  nnder  conditions  of  sale  which  pro- 
vided {inter  alia)  that  the  respective  purchasers 
should  pay  the  auctioneer  certain  specified  fees  in 
respect  of  the  lots  purchased  by  them.  Three  lots 
only  were  sold,  the  reserved  price  on  the  fourth 
not  being  reached.  The  vendors  were  mortgagees 
selling  under  a  power  of  sale ;  and  their  solicitors 
charged  them  and  they  paid  scale  fees  for  deduc- 
ing title  in  respect  of  the  three  lots  sold,  and  also 
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scale  fees  for  oondaotiiig  the  sale  in  nspeot  of 
the  tour  lota.  The  taxing  master  disallowed 
tiie  scale  fees  charged  for  eondooting  tiie  sale 
on  the  gronnd  {inter  alia)  that  the  anotioneer'a 
commission  was  paid  by  the  client  within  the 
meaning  of  rule  11,  part  1,  schedule  1,  of  the 
General  Order  in  pursuanoe  of  the  Solioiton'  Be- 
mnneration  Act  1881.  Held,  that,  to  enable 
the  Bolioitors  to  charge  the  scale  fees  for  conduct- 
ing the  sale,  it  was  not  necessary  that  they  should 
do  the  aaotioneer'a  work,  provided  that  their 
clients  did  not  pay  the  auctioneer's  commission , 
but  that,  when  the  auctioneer's  commission  was 
thrown  on  the  purchasers  by  the  conditions  of 
sale,  the  burden  of  the  commission  fdl  ulti- 
mately on  the  vendors,  and  was  paid  by  the  client 
within  the  meaning  of  the  rnle  above  mentioned  ; 
and  therefore  (the  solicitors  oould  not  charge  the 
scale  fees  for  conducting  the  sale.    (Cholditch  v. 

Jones.l      jmge  528 

{8ee  DivoBca.) 

COUNSEL. 
Statement  by — Proceedings  on  compromise — Mis- 
nnderstanding — Compromise  set  aside. — A  sum- 
mons was  ti£en  out  by  one  of  the  parties  to  an 
action  to  set  aside  an  agreement,  signed  by  the 
respective  oonnsel  on  the  hearing  before  the 
official  referee,  as  to  the  mode  in  which  certain 
aooonnts,  the  subject  of  the  action,  should  be 
taken.  The  gronnd  of  the  application  was,  that 
the  terms  as  drawn  up  did  not  express  the  true 
intenticm  of  the  parties  at  the  time,  according 
to  the  Tiew  of  their  counsel.  For  this  purpose  the 
statement  of  counsel  aa  to  what  occurred  on  the 
occasion  before  the  official  referee  was  relied  on. 
It  was  decided  by  Kekewioh.  J.  that  this  state- 
ment ought  to  be  made  by  oonnsel  verbally  in 
ecurt,  but  not  as  a  witness ;  and  on  the  facts  of 
the  case  his  Lordship  decided  that  there  was  no 
ground  for  setting  aside  the  oompromise.  On 
appeal :  Held,  tmit  the  evidence  showed  that 
there  had  been  a  misunderstanding,  the  counsel 
not  being  ad  idem ;  and  that,  as  there  had  been  a 
mistake,  it  was  in  accordance  with  the  practice 
of  the  court  to  set  aside  the  compromise,  espe- 
cially as  the  agreement  had  not  been  embodied  in 
an  order.    (Hickman  v.  Berena.)    f 323 

COUNTY  COUNCIL. 

"So  election  on  appointed  day — Mandamut. — Under 

sect.  70  (2)  of  tne  Municipal  Corporations  Act  1882 

which  is  incorporated  in  the  Local  OovemmeAt 

Act  1888  by  sect.  75  of  that  Act— anVrder  for  a 

Gremptory  mandamua  to  the  returning  officer  to 
Id  an  election  will  issue  in  the  first  instance  on 
the  ex  parte  application  of  a  duly  qualified  elector. 
fB«  The  County  Council  of  West  Sussex.)     566 

CEIMINAL  LAW. 

Common  assault — Jurisdiction  of  jnatioea  to  commit 
for  trial — Proceedings  not  authorised  by  party 
aggrieved^— Jurisdiction  of  grand  jury  to  find  true 
bill. — An  indictment  for  a  common  assault  may  be 
preferred  by  a  person  other  than  the  person 
aggriered  or  someone  on  his  behalf.  Where  pro- 
ceedings had  been  instituted  before  jnsticea  in 
respect  of  a  common  aaaault  without  the  autho- 
rity of  the  person  aaaaulted,  and  the  juatioes 
committed  the  defendant  in  anch  proceedings  for 
trial  under  24  &  25  Tict.  o.  100,  s.  46,  and  a  true 
bill  was  found  by  the  grand  jury :  Held,  that  the 
grand  jury  had  acted  within  its  jnriadiction  in 
dnding  a  true  bill,  and  that  the  defendant  had 
been  rightly  put  upon  his  trial  pursuant  to  such 
finding.    (Beg.  v.  Qaunt.) 585 

Conviction  —  Certiorari  —  Continuing  offence — 
limitation  of  time — Summary  Juriraiction  Act 
1848. — On  a  conviction  for  wilfully  and  knowingly 
actinp;  oontraiy  to  an  order  to  close  oertam 
premises  as  unfit  for  human  habitation  the  magis- 
trate inflieted  a  fine  of  a  shilling  a  day  for  the 
whole  period  during  which'  the  offence  had 
continued  (193  days).    Held,  that  the  conviction 


was  bad  as  contrary  to  the  six  months*  limitation 
of  sect.  11  of  the  Summary  Jurisdiction  Act  1848. 
Held  further,  that  the  conviction  could  not  be 
amended .  under  sect.  7  of  Balnea'  Act,  ainoe  the 
mistake  was  not  one  made  in  drawing  up  the 
conviction,  but  a  miatake  of  law.  (Beg.  v.  Slade, 
Eaq.,  Metropolitan  Police  Magiatrata,  and  others; 
£c  parte  Sannderfl.)      page  34& 

Practice — Indictment — Act  of  indecency  between  . 
two  male  persons — One  person  charged  alone  with 
oommitting  act  with  another — Procuring  commis- 
sion of  act  of  indecency — Male  person  charged 
with  proourin  commiaaion  of  act  with  himself  bv 
another. — It  ia  not  necessary  in  order  to  convict 
a  male  person  under  sect.  11  of  the  Criminal  Law 
Amendment  Act  1885,  of  an  act  of  grosa  indecency 
with  another  miJe  person,  that  auoh  other  male 
person  should  also  be  charged  with  and  convicted 
of  such  act  of  indecency.  It  ia  an  indictable 
offence  under  aect.  11  for  one  male  person  to  pro- 
cure the  commiaaion  by  a  second  male  person  of 
an  act  of  gross  indecency  with  himself  the  first 
mentioned  of  such  persona.  (Beg.  v.  Jones  and 
another.) 584 

Practice— Inferences  tiom  findings  of  jury- Power 
of  judge  to  draw  inferences — Larceny — Animiu 
furandi. — In  a  criminal  trial  the  indga  has  no 
power  to  draw  inferences  of  fact  from  the  findings 
of  the  jwcy.  Upon  the  trial  of  an  indictment  for 
larceny  the  jury,  not  having  agreed  upon  a 
▼erdiot,  were  asked  by  the  presiding  judge 
whether  or  not  they  believed  the  evidence  given 
for  the  prooecution,  and  the  judge  upon  being 
answered  in  the  affirmative,  directed  a  verdict  m 
grdUf  to  be  entered.  A  case  having  been  reaerved 
at  the  trial  for  the  oonaideration  of  this  court : 
Held,  that  the  direction  amounted  to  a  drawing 
by  the  judge  of  an  inference  of  animut  furandi  on 
the  part  of  the  priaoner  which  ought  to  have  been 
drawn,  if  at  all,  by  the  jury;  and  that  the 
conviction  was  ilierefore  bad.  (Beg.  v.  Fam- 
boroufh.) 351 

Jomt  indictment  for  felony  of    cutting  and 

wounding,  and  for  aiding  and  abetting  a  felony 
— Conviction  of  one  for  miademeanonr  of  wound- 
ing, and  of^  the  other  for  aiding  and  abetting. — 
Upon  a  joint  indictment  charging  one  priaoner 
with  the  felony  of  wounding  with  intent  to  do 
grievous  bodily  harm,  and  the  other  with  aiding 
and  abetting  him  in  oommitting  such  felony,  it 
is  competent  for  the  jury  to  find  the  one  ohaised 
with  aiding  and  abetting  guilty,  although  they 
may  have  acquitted  the  other  of  the  felony,  and 
found  him  guilty  only  of  tiie  misdemeanour  of 
wounding  by  virtue  of  14  A  IS  Yiot.  c.  19,  s.  5. 
(Beg.  0.  Waudby.)       352 

CEOWN. 

Servants  of  the  Crown  —  Public  service  —  Civil 
servants— Tenure  of  office— Bight  to  dismiss  at 
pleasure. — All  persona  employed  in  the  public 
aeryioe  of  the  Crown,  whether  in  a  military  or 
civil  capacity,  hold  their  appoiutmenta  during  the 
will  of  the  Crown,  unless  there  is  some  statutory 
provision  to  the  contrary.   (Dunn  v.  the  Qneen.) . . .  695 

CUSTOM. 
Inhabitants  of  a  particular  district — Custom  laid  in 
inhabitants  of  aeveral  adjoining  pariahea.  — A 
claim  to  a  right  of  recreation  by  custom  must  be 
confined  to  the  inhabitants  of  a  particular  district, 
by  which  is  meant  that  particular  division  of  the 
country  defined  by  the  law  in  which  the  particular 
property  over  which  the  right  ia  claimed  ia  aituate. 
A  cuatom,  therefore,  alleged  of  all  the  inhabi- 
tants for  the  time  being  of  three  adjoining  and 
contiguous  parishes  to  a  right  of  recreation  over 
a  pieoe  of  land  situate  in  one  of  the  parishes  ia 
bad  in  law.    (Sdwards  v.  Jenkins.) 574 

CUSTOMS  AND  INLAND  BEVENUE  ACTS. 
Duly   on   acconnte — Personal   and  movable  "pro- 
perty"— Annuity  to  widow  of  deceased  partner 
out  of  proceeds  of  business. — Under  a  covenant  in 
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eontnuit  of  oopartnary  the  widow  of  one  of  the 
two  partnen  beoune  entitled,  on  the  death  of  her 
hnabaod,  to  be  paid  an  annnity  by  the  aonriTinK 
partner  out  of  the  profita  (if  any)  of  the  bnainess 
— which,  howeTer,  the  inrriTing  partner  was  not 
bound  to  oarrr  on.  Held,  that  the  annuity  was 
"  property  "  wnich  "  passed  "  to  the  widownuder 
•  voluntary  settlement  within  the  meaning  of 
■eot.  38,  sub-seot.  2  (c)  of  the  Customs  and  Inland 
BeTenne  Aot  1881,  and  seot.  11  of  the  Aot  of  1889, 
and  was  therefore  chargeable  with  account  duty. 

(Attorney-General  v.  Wendt.)   W*  2S5 

Probate  duty —"  Voluntary  transfers." — Two  per- 
sons in  their  joint  names  purchased  stock.  Each 
person  contributed  money  towards  the  purchase 
in  equal  proportions  on  the  express  agreement 
that  the  survivor  should  be  entitled  by  right  of 
sorvivorship  to  the  stock  so  pnrohased.  One  of 
the  joint  purchasers  having  died,  the  Crown 
claimed  acoount  stamp  duty  under  sect.  38,  sub- 
sects.  (1)  and  (2)  (b)  of  the  Customs  and  Inland 
Sevenue  Act  1881,  on  so  much  of  the  stock  as 
was  purchased  with  money  of  the  deceased. 
Held,  that  the  purchase  of  so  much  of  the  stock 
as  was  purchased  out  of  the  money  of  the  deoeased 
was  a  ''voluntary  transfer  "  of  such  stock  by  the 
deoeased  himself  and  his  oo-pnrchaser  within  the 
meaning  of  the  section,  notwithstanding  that  it 
was  made  in  oonsideration  of  his  co-purohaser 
doing  the  like,  and  that  the  Crown  was  oonse- 

Snently  entitled  to  the  duty  claimed.    (Attomey- 
eneru  V.  EUis  and  others.)     350 

DAMAGES. 
Breach  of  warranty — Bemoteness  of  damage. — The 
defendant  supplied  to  the  plaintiffs  a  chain, 
to  be  used  by  them  as  stevedores  in  discharging 
a  oargo,  with  a  warranty  that  it  would  be 
reasonably  fit  for  that  purpose.  In  breach  of 
his  warrani?  the  defendsnt  supplied  a  defective 
chain,  which  broke  while  being  used  and  injured 
a  workman  of  the  plaintiffs.  By  the  exercise  of 
reasonable  oare  the  plaintiffs  could  have  dit- 
oovered  the  defect.  The  workmen  having  oom- 
menoed  an  action  against  them  under  the 
Employers'  Liability  Aot  1880,  the  plaintiffs 
settled  the  action  by  paying  1251.,  which  was  a 
reasonable  and  proper  amonnt.  They  then  sued 
the  defendant  to  recover  that  sum  as  damages 
for  breach  of  his  warranty.  Held,  that  the  injury 
to  the  workman  and  the  liability  of  the  plaintiffs 
for  such  injury  was  a  natural  consequence  of  the 
defendant's  breach  of  warranty,  and  that  the 
phuBtiffs  were  therefore  entitled  to  recover  from 
him  the  sum  of  1251.  (Howbray  and  another  v. 
Merryweather.)      4^ 

DI^OECE. 

Husband's  petition — Adultery  of  wife — Finding  of 
ju^  that  petitioner  oonduoed  to  wife's  adultery 
— Discretion  of  court — Decree. — In  a  suit  by  a 
husband,  the  adultery  was  admitted  and  proved 
but  the  jury  found  that  the  petitioner  had  been 
guilty  of  wilful  neglect  and  misconduct,  which 
had  oonduoed  to  his  wife's  adultery.  The  oourt, 
notwithstanding  the  finding  of  the  jury,  exeroised 
the  discretion  conferred  by  sect.  31,  and  granted 
a  decree  nin,  but  directed  that  the  decree  should 
not  be  made  absolute  until  the  petitioner  secured 
to  the  respondent  an  allowance.  (Parry,  other- 
wise Perry,  v.  Parry,  otherwise  Perry.) 759 

Practice  —  Husband  suing  in  formd  jpaupeni  — 
Decree  nisi — Dives  or  paoper  costs. — A  husband 
suing  in  forma  pauperis  for  dissolution  of  the 
marriage  is  only  entitled,  if  successful,  to  obtain 
from  the  co-respondent  his  solicitor's  costs  out  of 
pocket,  including  a  reasonable  sum  for  office  ex- 
penses, and  the  costs  due  to  counsel  and  solicitor 
for  obtaining  the  necessary  certificate.  (Biohard- 
son  V.  Bichardson  and  Plowman  )    133 

Variation  of  marriage  setUements — Consent  order 
— ^Mistake — Amendment  of  original  order  —  Sub- 
sequent circomstanous  —  Further  references  — 
Order — Costs  out  ot   settled  fund. — ^The  Cocrt, 


upon  the  application  of  the  testamentary  guard- 
ians of  an  infant  child  of  the  marriage  of  the 
petitioner  and  respondent,  directed,  after  various 
references  to  the  rwistrar,  that  an  order,  made 
by  Butt,  J.  in  1886,  npon  the  consent  of  the 
petitioner,  respondent,  and  trustees  of  the  mar- 
riage settlement,  be  amended  by  extinguishing 
the  respondent's  interest  in  a  portion  of  the 
settied  funds ;  and  further  directed  that  the 
oosts  of  1^  parties  be  paid  out  of  the  said  portion 
of  the  trust  funds  or  the  income  thereof.  (Ark- 
Wright  V.  Arkwright.) page  W7 

EASEMENT. 
Validity — Opening  river  locks— Grant  or  lioence  by 
deed — Presnmption  of  lost  grant — Prescription. — 
For  a  lon^  series  of  ^ears  the  corporation  of  G. 
had  exercised  the  uninterrupted  right,  in  times  of 
flood,  of  opening  the  gates  of  three  locks  on  a 
oartain  river,  wmoh  belonged  to  the  piuntiff  and 
his  predecessors.  This  right  was  traceable  to  a 
deed  of  1689,  by  which  the  plaintiff's  predecessor 
took  from  the  corporation  <n  G.  a  conveyance  of 
the  site  of  one  of  the  looks,  and  by  the  same  deed 
granted  that,  in  case  of  default  by  the  miller  of 
G.  mills,  it  should  be  lawful  for  the  bailiffs  of  G., 
for  the  time  being,  for  ever  thereafter,  upon  every 
likelihood  of  fl'.od,  to  open,  and  keep  open,  the 
gates  of  the  sluiues  at  the  three  locks  in  question, 
until  the  waters  had  fallen.  The  plaintiff  was 
a  purchaser  for  value  of  the  three  looks,  and  also 
ovmer  of  the  navigation  rights  in  this  part  of  the 
river,  and  had  no  notice,  aotnal  or  oonstmotive, 
of  the  deed  of  1689.  He  claimed  to  restrain  by 
injunction  the  exercise  of  the  right  in  question.' 
The  defendants  were  the  owners  of  the  manor  of 
G.,  and  of  various  speoified  pieces  of  land  at  Q.. 
and  certain  common  allotments,  and  they  claimed 
this  right  on  behalf  of  themselves  and  their 
tenants,  and  those  entitied  to  rights  of  common. 
Held,  that  the  right  was  a  valid  easement,  and 
oonld  be  supported  on  the  presumption  of  a  lost 
grant,  apart  from  the  grant  contained  in  the  deed 
of  1689.  (Simpson  v.  The  Corporation  of  God- 
manchester.)     90,  423 

ELECTION  LAW. 

Begistration — Borough— Freemen  entitled  to  vote 
at  parliamentary  elections — Parliamentary  reci- 
ter relating  to  parish — Begister  of  parochial 
electors. — Freemen  of  a  borough  entitied  to  vote 
at  parliamentary  elections  for  the  borough,  but 
having  neither  occupation  nor  ownership  qnalifi- 
cationa,  are  not  entitied  to  be  placed  on  the 
register  of  parochial  electors  for  any  parish  of  the 
borough,  even  though  their  place  of  abode  is 
within  a  parish.  A,  was  a  freeman  entitied  to 
vote  at  parliamentary  elections  for  the  borough 
ot  B.  He  resided  in  the  parish  of  C.  in  that 
borough.  He  claimed  to  be  put  on  the  register 
of  parochial  electors  for  C.  on  the  grounds  that 
(1)  his  place  of  abode  being  after  his  name  on 
the  list  of  frsemen  made  tikat  such  a  portion  of 
the  parliamentary  regiatsr  as  relates  to  the 
parish  of  C.  within  seots.  2  (1)  and  44  (1)  of  the 
Local  Government  Act  1891,  and  (2)  the  town 
clerk  was  bound,  under  sects.  47  and  48  of  the 
Parliamentary  Begistration  Aot  1843,  to  put  all 
parliamentary  electors  on  the  list  for  some 
parish.  The  revising  barrister  rejected  the  claim. 
Held,  that  the  claim  was  rightly  rejected.  (Hart, 
app.  «.  Beard,  resp.)     536 

Notice  of   objection  —  Omission  —  Mistake — 

Amendment.  —  The  omission  of  merely  formal 
matter  in  a  notice  of  objeotion  to  a  voter  when 
such  omission  arises  through  a  mistake,  and 
is  not  of  such  a  nature  as  to  make  it  likely  to 
mislead  or  cause  hardship,  may,  and  should,  be 
amended  bjr  the  revising  barrister.  B.  served 
notice  of  objeotion  to  A.  whoee  name  was  on  the 
list  of  voters  for  the  parish  of  St.  S.  in  the 
parliamentry  borough  of  E.  The  notice  set  out 
the  number  A.  on  the  list  and  the  grounds  of 
objection,  but  omitted  to  state  the  parish  in  the 
list  of  which  A's  name  appeared,  contrary  to  the 
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form  giren  in  the  Begiatzation  Order  1895.  There 
were  twenty-aeTenparisheB  in  the  borough  of  E. 
The  reriaing  bamater  held  that  tke  omisiion 
rendered  the  notice  bad,  bnt  having  fonnd  ae  a 
laot  that  it  arose  throngh  mistake,  and  had  misled 
no  one  and  oansed  no  hardship,  he  amrndad  it  and 
allowed  the  objeotion.  Held,  that  the  revising 
barrister  was  right.  (Sandford,  app.,  v.  Beat, 
reap.)      page  406 

Begistration — Faroohial  eleotora — Ownership  qnali- 
fioation — Married  woman — Parliamentaryregister. 
— The  only  qnali&oation  entitling  a  person  to  be  on 
the  register  of  parochial  electors  established  by 
the  Looal  Government  Act  1894  is  the  fact  that  the 
person  in  question  is  on  the  parliamentary  regis- 
ter or  the  local  government  register  for  the  parish. 
Aooordingly  a  married  woman  owning  bnt  not 
ooonpying  property  in  a  parish,  being  debarred  by 
the  want  of  oosnpan^  from  getting  on  the  local 
government  rejpster,  and  being  debarred  by  her 
■ez  from  getting  on  the  parliamentary  register, 
cannot  be  placed  on  the  register  of  paroobisl 
electors.  A.,  a  married  woman,  owned  freehold 
property  in  the  parish  of  B.  sniBoient  to  qualify 
her  to  be  on  the  register  of  parliamentary  voters 
of  the  parish,  had  she  been  a  man.  Her  husband 
had  no  interest  in  this  proper^,  nor  was  he  on 
the  register  in  respect  of  it.  She  did  not,  how- 
ever, oocnpy  any  property  in  the  parish.  She 
claimed  to  oe  put -on  the  register  of  parochial 
voters  for  the  parish  in  respeot  of  her  property 
qnalifloation.  The  revising  barrister  disallowed 
her  claim.  Held,  that  bis  decision  was  right. 
(Drai,  app.,  v.  Ffooks,  resp.)    407 

Snceesaive  oaonpation  —  Amendment  —  Parliamen- 
tary and  Municipal  Begistration  Act  1873.— The 
qualification  of  a  voter  was  stated  in  the  third 
column  of  his  claim  to  be  in  respect  of  the  occu- 
pation of  a  "  dwelling-honse,"  and  the  description 
of  the  qualifying  property  in  the  fourUi  colnmn 
oonsiated  of  the  names  of  tiro  different  boares. 
Held,  that  the  claim  mnst  be  taken  to  be  in  reality 
one  for  successive  occupation,  and,  therefore,  the 
reviaing  barrister  had  power,  under  sect.  28,  sub- 
■eot.  IS,  of  the  Begistration  Act  1878,  to  amend, 
and  ought  to  amend,  the  third  column  accordingly 
by  substituting  "  houses  in  succession "  for 
"^dwelling-house."     (Sontter  v.  Boderick.1   576 

EMPLOYEES'  LIABILITT  ACT  1880. 
Person  having  the  charge  or  control  of  a  loco- 
motive engine  or  train  upon  a  railway— Evid- 
enoe.  —  An  engine  driver  and  fireman  in  the 
employment  of  the  respondents  brought  a  train 
of  four  waggons  to  be  unloaded.  The  driver 
detached  three  of  the  waggons  and  left  them 
standing  on  an  incline  while  be  took  the  fourth 
to  be  nnloaded.  The  fireman  scotched  the  wheels 
of  the  trucks  so  left  on  the  incline,  but  did 
so  inaeourely,  so  that  they  ran  down  the  incline 
and  killed  the  husband  of  the  appellant,  who  was 
also  in  the  employment  of  the  respondents.  Held, 
that  there  was  evidence  of  negligence  of  a  person 
who  had  "  the  charge  or  control  of  a  locomotive 
engine  or  train,"  within  sect.  1,  sub-sect.  5.  of 
the  Employers'  LiabUity  Act  1880  (43  &  44  Vict. 
o.  42),  whether  such  control  was  in  the  driver  and 
fireman  jointly  or  of  one  or  other  of  them  sepa- 
rately. A  "  train  "  within  the  meaning  of  sect.  1, 
sub-sect.  5,  of  the  Employers'  Liability  Act  1880 
includes  anything  in  course  of  being  drawn  along 
a  railway  by  a  Ic.'smotive  engine,  and  need  not 
consist  of  more  than  one  vehicle :  (per  Lord 
Halsbnry,  L.C.)  The  words  of  the  snb-seotion, 
"  a  person  who  has  the  charge  or  control  of  any 
train,"  do  not  necessarily  point  to  a  person  in 
charge  of  the  whole  train:  (per  Lord  Watson.) 
A  person  does  not  ceasa  to  be  in  charge  of  a  train 
because  some  of  the  vehicles  are  uncoupled  from 
the  rest  for  the  purpose  of  being  dealt  with 
separately  in  operations  all  directed  to  one 
end :  (per  Lords  Hersohell,  Morris,  Shand,  and 
Davey.)  (McCord  r.  Charles  Oammell  and  Co. 
Limited.) G31 


EXTBADITION. 
British  subject — Jurisdiction  of  British  Govern- 
ment to  surrender  British  subject  to  Belnnm — 
Treaty  between  Great  Britain  and  Belgium. 
—  B^  an  extradition  treaty  made  between  the 
British  and  Belgian  Govemmrnts  —  to  which 
the  Extradition  Acts  were  applied  by  Order  in 
Council— it  was  provided  that :  "  In  no  case,  nor 
on  any  consideration  whstever,  shall  the  High 
Contracting  Parties  be  bound  to  surrender  their 
own  subjects."  Held,  that,  under  this  treaty, 
while  the  executive  Government  of  thia  connixy 
are  not  bound  to  surrender  a  fugitive  oriminu 
who  is  a  British  subject,  they  have  a  discrrtiou  to 
surrender  and  may  surrender  such  person,  although 
a  British  subject,  upon  a  primi  facie  case  being 
made  out  and  the  requirements  of  the  Extradition 
Acts  being  duly  complied  with.  {Re  Galwey.)  page  756 

Be^daition  bv  foreign  Goveniment  —  Political 
offence — Good  faith  of  foreign  Government- 
Power  of  courts  to  inquire  into. — Sect.  3  of  the 
Extradition  Act  1870  provides  that  a  fugitive 
criminal  shall  not  be  surrendered  if  the  offence  in 
respeot  of  which  his  surrender  is  demanded  is  one 
of  a  political  charactor,  or  if  he  prove  that  the 
reqniaitioii  for  his  surrender  has  in  fact  been  made 
with  a  view  to  try  or  punish  him  for  an  offence  <d 
a  political  character.  Held,  that,  to  come  within 
this  section,  the  political  offence  must  be  one 
which  has  been  already  committed ;  and  that  it  is 
not  sufficient  to  show  that  if  the  accused  he- 
surrendered  he  will  or  may  be  tried  or  punished 
for  some  offence  of  a  political  character  not  yet 
committed,  such  as  for  contompt  of  oonrt  in 
refusing  to  disclose  political  secrets,  or  acswer 
questions  relating  to  his  political  knowledge. 
Held,  also,  that  the  courts  of  this  country  have  no 
power  to  entor  into,  and  ought  not  to  enter  into, 
the_  question  whether  the  demand  for  the  extra- 
dition of  the  accused  has  been  made  b^  the 
foreign  Government  in  good  faith  and  in  the 
interests  of  justice,  or  merely  from  political  con- 
siderations.   (Re  Arton.)    687 

POOD  ADCLTEBATION. 
Margarine — Sale  not  for  analysis  bnt  for  consump- 
tion—Jnriadicticn  of  county  justices  in  borough — 
Time  for  serving  summons. — The  provisions  of 
■eot.  14  of  the  Sale  of  Food  and  Dmga  Act  1875 
apply  only  where  the  article  is  purchased  "  with 
the  view  of  submitting  the  same  to  analysis,"  and 
do  not  apply  where  the  article  is  puionased  for 
consumption  or  under  a  contract,  in  which  case 
compliance  with  the  provisions  of  the  section  is 
not  necessary  as  a  condition  precedent  to  a  proae- 
ontion  under  the  Act,  or  under  the  Margarine  Act 
1887.  Under  a  contract  for  the  supply  of  good 
fresh  butter  the  appellant  supplied  ai^i  delivered 
to  the  guardians  of  the  L.  Union  butter  Which 
afterwards  upon  analysis  was  fonnd  to  contain  25 
per  cent,  of  margarine.  The  appellant  was  prose- 
cuted and  convicted,  under  sect.  6  of  the  Mar- 
garine Act  1887,  for  selling  the  margarine  other- 
wise than  as  prescribed  by  that  section.  The 
snmmons  was  served  more  than  tweniy-eight  days 
after  the  purchase,  and  the  case  was  heard  and 
determined  by  connt^  justices  in  the  borough  of 
L.,  which  was  compnaed  within  the  L.  Union,  and 
which  had  not  a  separate  court  of  quarter  sessions, 
and  the  provisions  of  sect.  14  of  the  Sale  of  Food 
and  Drugs  Act  1875  had  not  been  complied  with. 
Held,  (1)  that  the  county  justices  had  jurisdiction 
nnder  sect.  27  of  the  Poor  Law  Amendment  Act 
1867  (30  &  81  Vict.  c.  106),  as  the  borough  of  L.  was 
comprised  within  the  L.  Union,  and  also  nnder 
sect.  154  of  the  Municipal  Corporations  Act  1882 
(45  &  46  Tict.  c.  50),  as  the  borongh  had  not  a 
separate  court  of  quarter  sessions ;  (2)  that  as  the 
jnstices  had  found  that  the  butter  or  margarine 
was  not  "  a  perishable  article,''  and  was  not  pur- 
chased for  "teat  purposes,"  the  summons  need, 
not  be  served  within  twenty-eight  days  after  the 
purchase  as  required  by  sect.  10  of  the  Sale  of 
Food,  &o..  Act  1879 ;  and  (3)  that,  as  the  sale  wa» 
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not  for  analysis,  but  nnder  •  oontnot,  the  pro- 
Tisions  of  sect.  14  of  the  Aot  of  1875  did  not  apply, 
and  notification  nnder  that  aeotion  was  not  n«oai- 
■ary  to  the  proseontion.  (Baokler,  app.,  v.  Wilson, 
reap.) page  580 

OAIONO. 

Betting^Lottery — Conpon  competition — Prises  for 
seleotinir  vinners  in  hone  raoea — ^Irana  of  oonpona 
attaofaed  to  newspaper. — The  appellanta  who  were 
respeotiTely  the  proprietor  and  pabliahei  of  a 
certain  newspaper,  and  the  owner  and  occupier  of 
the  office  where  it  was  pnhliahed,  all  havinpr  the 
care  and  management  of  the  bnainess,  pnbliahed 
in  their  paper  a  "coupon  competition,"  which 
consisted  of  a  prize  offered  for  selecting  the 
winners  in  a  speoified  horse  race.  In  a  certain 
issue  of  their  paper  'they  offered  a  prize  of  1001. 
for  placing  the  lat,  2nd,  8rd,  and  4th  in  the  "  Grand 
National,  which  was  to  be  run  a  few  days  after. 
In  the  newspaper,  and  underneath  this  notice, 
were  the  ooupona,  of  which  there  were  twenty-five 
in  number.  According  to  the  "coupon  oondi- 
tious,"  the  first  conpon  oould  be  filled  up,  out  out, 
and  sent  in  for  the  competition,  free  of  oharge,  and 
a  competitor  was  not  required  to  use  more  than  the 
one  free  conpon  if  he  so  deaized.  There  was  no 
limit  to  the  number  of  coupons  that  might  be  sent 
in,  but  if  any  of  the  other  twenty-four  blank 
coupons  were  sent  in,  one  penny  stamp  would  have 
to  M  sent  with  each,  and  if  the  whole  twenty-five 
were  sent  in  2».  would  have  to  be  sent.  Fredic- 
tiona  could  also  be  sent  on  plain  paper  if  aooom- 
panied  by  one  free  coupon,  and  if  more  than  one  com- 
petitor succeeded  in  getting  the  prize,  the  money 
was  to  be  divided  equally.  Bemittanoes  were 
received  at  the  oiBce  in  respect  of  the  competition. 
Held,  that  this  competition  did  not  oonstitute  a 
lotterv  within  the  meaning  of  the  Lottery  Acts, 
and  that  the  appellants  bad  not  oommitted  any 
offence  either  nnder  the  Lottery  Acta  or  nnder 
the  Betting  Acts  1853  and  1874.  (Stoddart  and 
others,  apps.,  v.  Sagar,  resp. ;  Bagar,  app.,  v. 
Stoddart  and  others,  resps.)       215 

Deposit  of  money  by  one  bettor  with  the  other  to 
abide  the  event  —  Uetermination  of  wager  — 
Becovery  by  depositor. — The  Gaming  Act  1845  by 
seot.  18  provides  that,  "  no  suit  shall  be  brought 
or  maintained  in  any  court  of  law  or  equity  for 
recovering  any  sum  of  money  or  valuable  thing  . 
.  .  which  shall  have  been  deposited  in  the 
hands  of  any  person  to  abide  the  event  on  which 
any  wager  shall  have  been  made."  Held,  that 
money  depoaited  by  one  bettor  in  the  hands  of 
the  other  to  abide  the  event  on  which  their  wager 
shall  have  been  made  cannot  be  recovered  by  an 
action  brought  by  the  depositor  after  the  wager 
has  been  determined,  when  he  has  not  before  such 
determination  repudiated  the  contract  and  claimed 
back  the  money.  (Straohan  v.  The  Universal 
Stock  Exchange  Limited  (No.  2.)    403 

Yalnable  things  deposited  as  security  for  perfor- 
mance of  oontraot— Bight  of  depositor  to  recover. 
—The  Gaming  Aot  1845,  by  seot.  18,  provides  that, 
"no  suit  sluul  be  brought  or  maintained  in  any 
courtof  law  or  equity  for  recovering  .  .  .  any 
valuable  thing  .  .  .  which  shall  have  been  de- 
posited in  the  hands  of  any  peraon  to  abide  the 
event  upon  which  any  wager  shall  have  been 
made."  Held,  not  to  apply  to  a  depoait  of  valu- 
able thin^a  by  way  of  securi^  for  the  performance 
of  a  vaming  or  wagering  contract,  (Straohan  v. 
The  Universal  Stock  Exchange  Limited.)     6 

HIGHWAY. 
Main  road — ^Urban  districts — Paved  footways  at  side 
of  road — Cost  of  maintenance — Liability  of  county 
council  to  make  contribntion, — When  an  urban 
authority  has  retained  the  powete  and  duties  of 
maintaining  and  reparingamain  road  within  their 
district,  the  county  council  is  bound  to  contribute 
towards  the  costs  of  the  maintenance  and  repair 
of  paved  footways  at  the  side  of  the  main  road, 
under  sect.  11  of  the  Local  Government  Act  1888, 


even  it  the  main  road  was  formerly  a  turnpike 
road.  (Re  An  Arbitration  between  the  Mayor, 
Ac.,  of  Bnrslem  and  the  County  Council  of  Staf- 
fordshire.)      jpage  651 

HUSBAND  AND  WIPE. 
Profits  or  gains — Deductions — Expenditure  for  the 
purposes  of  a  trade  —  Discharge  of  servant  — 
Commuhation  of  salary. — By  the  first  of  the  rules 
applicable  to  the  two  first  oases  of  sohed.  D.  in 
sect.  100  of  the  Income  Tax  Act  1842,  it  is 
provided  that,  in  estimating  the  balance  of  the 
profits  or  gains  of  a  trade,  which  nnder  those  two 
cases  are  liable  to  income  tax,  no  deduction  ahall 
be  allowed  for  any  disbursement  or  expenses, 
"not  being  money  wholly  and  excluaively  laid 
out  or  expended  for  the  purposea  of  such  trade." 
Held,  that  a  disbursement  not  made  wholly  and 
exclusively  for  the  purpose  of  earning  a  profit  in 
a  trade  cannot  be  deducted  under  this  rule.  An 
insurance  company  purohaaed  the  entire  business 
of  another  insurance  company.  It  was  a  term 
in  the  agreement  of  purchase  that  the  purohaaera 
ahould  take  into  their  employ  the  manager  of 
the  vendora  at  a  certain  agreed  salarvj  and  that 
if  the^  dismissed  him  they  should  pay  nim  a  groas 
som,  in  commutation  of  his  salary,  which  was  to 
be  calculated  in  a  certain  agreed  way,  upon  the 
condition  that  he  should  not  afterwards  enter  into 
any  other  insurance  company.  'Upon  the  tranafer 
of  the  business  being  carried  out,  the  purohasera 
took  the  manager  of  the  vendors  into  their  emnloy. 
Subsequently  they  dismissed  him  and  paid  nim, 
in  commutation  of  his  salary,  a  gross  sum  as  had 
been  agreed.  Held,  that,  in  estimating  the 
average  profits  or  gains  of  their  trade  upon  an 
average  of  three  preceding  years  for  the  purpose 
of  being  asseaaed  to  income  tax  nnder  sched.  D., 
no  deduction  oould  be  made  from  the  gross 
earnings  of  the  company  in  respect  of  the  gross 
sum  which  had  been  paid  by  them  to  the  manager 
in  commutation  of  hia  salary.  (Watson,  Surveyor 
of  Taxes,  v.  The  Boyal  Inauiance  Company.     ...  524 

Bestitntion  of  conjugal  rights — Judical  separation 
—Cruelty  —  What  oonstitntes  legal  cruelty  — 
Matrimonial  Causes  Act  1884.— In  order  to  consti- 
tute legal  oruel^  as  between  husband  and  wife 
there  must  be  danger  to  life,  limb,  or  health, 
bodily  or  mental,  or  a  reasonable  apj^ehension  of 
it.    (Bussell  V.  Bussell.)     205 

INCOME  TAX. 

Company  in  England  with  foreign  branches  — 
Interest  on  investmenta  made  abroad  as  reserve 
fund — Profits  made  abroad  —  Non-remittanoe  of 
such  sums  to  England. — An  insurance  company 
having  its  head  office  in  England  had  branch 
offices  in  England  and  in  some  foreign  countries, 
the  business  of  which  was  conducted  by  managers 
appointed  by  and  acting  under  the  board  of 
directors  at  the  head  office.  The  company  sought 
to  have  exempted  from  assessment  to  income  tax 
(a)  a  sum  of  55022.,  being  dividends  upon  various 
foreign  aeonrities,  representing  part  of  the  profits 
made  abroad,  which,  instead  of  being  specifloally 
remitted  to  this  oountry,  were  re-invested  in 
American  seourities  for  the  purpose  of  forming  a 
reserve  fund  for  the  business  of  the  company 
there,  as  required  by  the  law  of  the  United 
States;  (6)  a  sum  of  12,84tl.,  as  being  profits 
made  at  some  of  the  foreign  branches,  whidi 
profits  were  not  specifically  brought  or  remitted  to 
this  country,  but  were  retained  abroad  to  effect 
reserves.  The  company  contended,  as  to  botii 
sums,  that,  as  no  part  of  the  same  had  been 
actually  remitted  to  or  received  in  this  country, 
they  were  not  liable  to  assessment.  Held,  that 
both  sums  were  part  of  the  profits  and  gains  of 
the  business  and  were  liable  to  assessment  aa 
such.  (The  Norwich  Union  Fire  Insurance  Com- 
pany, apps.,  V.  Magee,  Surveyor  of  Taxes,  resp.)  783 

Company  resident  in  the  United  Kingdom — Trade 
carried  on  partly  in  the  United  Kingdom  and 
partly  abroad — Profits — "  Foreign  possessions." 
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— ^Ereiy  interest  in  the  profits  of  the  trade  belong- 
ing to  a  person  who  is,  within  the  meaning  of  the 
Aot  5  &  6  Vict.  c.  35,  resident  in  the  United  Eing- 
dom,  must  be  charged  under  the  first  ease  of 
Bohednle  B.  if  the  trade  is  carried  on  either 
iriiolly  or  partly  in  the  United  Kingdom.  The 
person  who  makes  the  profits  by  his  skill  and 
mdastry,  howcTsr  distant  may  be  the  field  of  his 
adTentnre,  is  the  person  who  is  trading.  The 
appellant  company,  whose  registered  office  was  in 
liinidon,  were  the  proprietors  of  a  railway  in 
Brazil,  where  their  profits  were  earned  and  paid, 
bnt  the  the  sole  right  to  manage  and  control  erery 
department  of  the  company's  affairs  was  Tested 
in  the  directors  in  London.  Held,  that  the  bnsi- 
neas  of  the  company  was  partly  carried  on  in  the 
United  Kingdom,  and  that  they  were  liable  to  be 
•Bsessed  to  inoome  tax  under  the  first  case  of 
schedule  D.  of  5  A;  6  Vict.  c.  35,  s.  100,  upon  the 
whole  of  their  profits,  and  not  under  the  fifth  case 
upon  the  sums  actnally  received  in  this  country, 
(The  San  Paulo  (Brazilian)  Bailway  Company  v. 
Carter,  Snireyor  of  Taxes.) page  SSIS 

INCUMBRANCE. 
Fayment  off,  by  tenant  for  life  of  property — Pre- 
snmption  aa  to  payment  off,  for  his  own  benefit — 
Belationehip  of  parent  and  child  between  tenant 
for  life  and  rentaindermen. — The  ordinary  pre- 
sninption  that  a  tenant  for  life,  who  has  paid  off 
an  inonmbranoe  on  the  property  of  whion  he  is 
tenant  for  life,  has  done  so  for  his  jown  benefit, 
sad  not  for  the  benefit  of  the  remaindermen,  is 
not  rebutted  by  the  mere  fact  that  the  relation- 
ship of  parent  and  child  subsists  between  the 
teoant  for  life  and  the  remaindermen.  (Be 
Harrey;  Harvey  v.  Hobday.) 613 

INDUSTRIAL  SCHOOLS  ACT  1866. 

Child  dealt  with  under,  without  fresh  summons — 
Benevolent  not  penal  legislation.— A  child  under 
the  age  of  fourteen  iras  brought  before  magistrates 
charged  with  larceny,  which  charge  was  dismissed. 
Thereupon  the  magistrates,  purporting  to  act 
nnder  sects.  14  and  15  of  the  Industrial  Schools 
Aot  1866,  ordered  the  child  to  be  sent  to  an 
indnstrial  school.  No  fresh  summons  was  issued 
a^inst  the  child  other  than  that  char^^  him 
with  larceny.  Held,  that  there  was  jurisdiction 
to.  make  the  order  without  a  fresh  summons,  the 
Industrial  Schools  Act  being  not  a  penal  but  a 
benevolent  and  protective  Act  for  the  benefit  of 
children.    (Beg.  v.  Jennings  and  others.)      412 

INFANT. 
Maintenance — Discretion  of  trustees — Past  mainte- 
nance —  Discretion  not  exercised.  —  W.  by  will 
diraeted  his  trustees  to  apply  the  whole  of  the 
inoome  of  his  personal  estate,  or  such  part  aa  they 
should  in  their  absolute  discretion  think  fit,  in  or 
towards  the  maintenance,  education,  apprentice- 
ship,  or  in  any  other  manner  for  the  benefit  of  the 
child  or  children  of  his  sister  J.,  until  they  should 
respectively  attain  the  age  of  twenty-three  years, 
*Da  to  aooumulate  the  residue  of  such  inoome ; 
and  he  gave  the  capital  of  his  said  person^  estate 
to  BOoh  of  the  ohilaren  of  J.  as  should  attain  the 
age  of  twenty-three  years  as  tenants  in  common 
in  MnuJ  shares.  W.  died  in  1888.  His  sister  sur- 
Tived  him,  and  had  two  children  only,  both  bom 
in  his  lifetime.  By  an  order  made  in  Jan.  1889 
upon  a  summons  taken  out  by  the  trustees,  it  was 
declared  that  the  gift  of  capital  to  the  children 
who  attained  twenty-three  was  void  for  remote- 
ness ;  but  that,  on  account  of  other  clauses  in  the 
will,  the  persons  to  take  it  could  not  be  ascer- 
tainsd  until  the  death  of  J,,  and  the  trustees 
were  ordered  to  acccnmnlate  the  surplus  until 
farther  order.  In  1895  the  two  shildren  of  J.,  one 
of  whom  had  attained  twenty-three  and  the  other 
twenty-one,  took  out  this  summons  for  the  deter- 
mination of  the  questions  whether  the  trust  for 
maintenance  was  not  good,  and  whether  the 
trustees  ought  not  to  have  applied,  and  ought  not 
d 


now  to  apply,  the  accumulated  inoome  for  mainte- 
nance, &c.  Held,  that  the  trust  for  maintenance 
oould  Vie  severed  from  the  gift  of  the  capital,  and 
was  good ;  that  the  accumulation  by  the  trustees 
had  plainly  not  been  an  exercise  of  theii>  discre- 
tion, and  that  they  had  now,  notwithstanding 
that  one  child  had  attained  twenty-three,  a  dis- 
oretiom  to  apply  all  or  any  part  of  the  inoome 
which  accrued  down  to  the  date  of  her  attaining 
twenty-three  in  payment  of  the  past  maintenance 
of  the  two  children,  and  to  apply  any  part  of  the 
Inoome  which  had  accrued  since  that  date,  or 
should  accrue  before  the  younger  child  attained 
twenty-three,  in  or  towards  his  maintenance.    {Be 

Wise ;  Jackson  v.  Parrott.)       page  743 

Wards  of  court— Beligious  education — Misconduct 
of  father — Parental  authority. — The  right  of  a 
father  to  have  the  custody  of  hi  s  infant  children  may 
be  lost  by  misoondnct  on  his  part.  And  the  right 
of  a  father  to  have  his  infant  children  educated  in 
his  own  religions  faith  may  be  lost  even  in  the 
father's  lifetime  if  he  allows  the  children  to  be 
brought  up  in  another  religion  for  such  a  time 
that  it  would,  in  the  opinion  of  the  oonrt,  be 
contrary  to  the  children's  interests  to  alter  their 
religions  education.    {Be  Newton,  Infants.) 692 

INHABITED  HOUSE  DUTY. 
Exemptions  from — School  supported  partly  by  en- 
dowments, partly  by  fees  of  students—"  Charity 
Bohool." — The  Holloway  College  was  fonndsd  "  to 
enable  young  women  to  carry  on  their  studies 
after  they  have  left  school  with  all  the  advan- 
tages of  a  collegiate  life."  The  buildings  were 
erected  by  the  founder  upon  land  provided  by  him, 
and  the  utstitntion  was  endowed  with  a  turn  of 
about  800,0002,  which  the  founder  directed  to  be 
applied  in  paying  off  the  building  debt  (if  any),  in 
famishing  and  equipping  the  college,  in  esta- 
blishing scholarships  and  exhibitions,  and  in 
paying  professors  and  teachers,  and  for  other 
such  purposes.  The  average  income  of  the  endow- 
ment fund  has  up  to  the  present  been  largely  in 
excess  of  the  income  received  from  the  fees  of 
students.  Each  student  pays  901.  a  year,  together 
with  some  extras,  and  in  return  receives  ooard 
and  lodging  with  a  bedroom  and  sitting-room  to 
herself,  and  instruction  in  all  the  higher  branches 
of  education,  including  that  necessary  for  univer- 
sity examinations.  Held,  that  the  institution 
was  not  a  "  charity  school  "  within  the  meaning 
of  the  exemption  in  48  (}eo.  3,  c.  55,  schedule  B., 
and  was,  therefore,  not  exempt  from  inhabited 
house  dnty.  A  "charity  school"  within  this 
exemption  means  a  sobool  primarily  intended  for 
the  supply  of  gratuitous  education ;  and  the  mere 
fact  that  the  students  in  a  school  where  a  con- 
siderable fee  is  charged  obtain  various  advan- 
tages from  an  endowment  fund  is  not  sufficient 
to  constitute  the  school  a  "  charity  school." 
(Southwell,  Surveyor  of  Taxes,  app.,  v.  The 
Oovemors  of  the  Boyal  Holloway  College, 
Egham,  resps.)       183 

INNKEEPEB. 
Lien — (Joods  of  traveller — Property  of  stranger — 
Knowledge  of  innkeeper. — Aa  innkeeper  has  a 
lien  upon  all  goods  which  are  brought  by  a  guest 
to  the  inn  as  his  baggage,  and  are  received  as 
such  by  the  innkeeper,  though  the  goods  are  not, 
to  the  knowledge  of  the  innkeep^,  the  property 
of  the  guest.    (Bobins  and  Co.  v.  Gray.)      252 

INSUBANCE. 
Mabimk. 
Abandonment — Advances  for  disbursementa— Pre- 
payment of  freight. — The  plaintiffs  insured  the 
hull  and  machinery  of  the  defendants'  steamship. 
The  vessel  stranded,  and  was  abandoned  as  a 
constructive  total  loss  ;  her  cargo  was  delivered. 
The  gross  freight  was  claimed  by  the  insurers, 
but  the  defendants  sought  to  deduct  a  sum 
advanced  by  the  charterers  to  the  master  for 
disbarsements  at  the  port  of  loading,  in  accord- 
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anoe  with  the  terms  of  the  charter-party, 
which  provided  that  the  ship  shoold  pay  "  2}  per 
cent,  commiasion,  inclndinfr  inanranoe,"  and  also 
a  enm  for  workiair  expeneea  inonrred  daring  the 
Toya^.  Held,  that,  as  regarded  the  advance  by 
the  obarterera  at  the  port  of  loading,  the  defen- 
dants were  entitled  to  deduct  it,  since  the  words 
"  inclnding  inanrance  "  in  the  charter  -  party 
showed  that  the  parties  regarded  it  as  subject  to 
sea  risk,  and  it  was  therefore  equivalent  to  a 
prepayment  of  freight ;  bnt  that  the  disburse- 
ment for  working  the  ship  could  not  be  deducted, 
as  it  had  not  been  incurred  for  freight  alone. 
(The  Red  Sea.)       page  iOZ 

Average  adjustment— Damage  to  goods — Whether 
partial  or  total  loss — ^Mode  of  ascertaining  partial 
loss— Coats  of  conditioning. — The  correct  mode 
of  ascertaining  the  amount  of  a  partial  loss  of 
goods  as  between  the  underwriter  and  the 
assured  on  a  valued  policy  of  marine  inanrance  is 
to  contrast  the  sound  vafue  of  the  goods  on  the 
data  of  arrival  with  their  damaged  value  at  that 
date,  such  damaged  value  being  the  gross  value 
whioh  the  goods  have  actually  fetched,  without 
deducting  tiie  charges  (if  any)  of  conditioning  the 
goods.  The  percentage  of  difference  between  these 
gross  values  is  the  proportion  of  the  value  in  the 
policy  which  the  underwriter  ought  to  pay.  The 
plaintiff  insured  with  the  defendant,  an  under- 
writer, by  a  policy  on  goods  as  interest  might 
appear  to  cover  the  risks  of  transit  in  his  lighters, 
and  under  this  policy  the  plaintiff*!  lighter  took 
on  board  a  cargo  of  noe  valued  at  450(.  During 
the  transit  the  lighter  came  into  collision  and 
sank,  and  the  rice  was  damaged.  The  damaged 
rice  was  afterwards  offered  to  the  owners,  who 
refused  to  accept  it.  It  was  then,  with  the 
approval  of  the  underwriter,  kiln-dried  at  a  cost 
of  681.,  and  sold  as  damaged  rice  for  llli.,  being 
about  one-third  of  its  aonnd  value.  Held  (1),  that, 
as  the  rice  was  capable  of  being  conditioned, 
there  was  not  a  total  loss,  bnt  a  partial  loss  only ; 
and  (2)  that  the  amount  of  this  partial  loss  was 
to  be  ascertained  by  oomparing  the  sound  v&lue 
of  the  rice  with  tne  1111.,  the  sum  whioh  the 
damaged  rice  actually  fetched,  without  deducting 
the  esi.,  the  coats  of  the  kiln-drying.  (Francis  v. 
Boulton.) 578 

Collision  clause  in  policy— Collision  with  "  pier  or 
similar  structure  — Vessel  driven  on  to  sloping 
bank  or  toe  of  breakwater. — A  policy  of  re-in- 
surance contained  a  collision  dauae  "against 
risk  of  loss  or  damage  through  collision  with 
(tnfea  altr)  piers,  or  stages  or  similar  structures." 
Two  vessels  covered  by  this  policy  drifted  through 
the  violence  of  a  storm  on  to  the  toe  of  a  break- 
water, which  consisted  of  a  long  sloping  bank  of 
large  stones  or  boulders  dropped  into  the  sea  for 
the  pnrposes  of  forming  a  bed  or  mound  on  which 
the  breakwater  was  to  rest,  and  these  loose 
boulders  slope  down  from  the  jetty  or  breakwater 
itself  for  some  distance  into  the  sea.  The  vessels 
were  driven  broadside  on  to  this  bank  of  stones, 
their  keels  being  the  parts  that  struck  against 
the  boulders,  and  they  went  to  pieces  on  the 
boulders.  Held,  that  what  took  place  was  a 
''collision,"  and  that  the  loss  was  a  loss  or 
damage  from  collision  "with  a  pier  or  similar 
structure  "  within  the  meaning  of  the  clause,  as 
the  toe  of  the  breakwater  formed  a  part  of  the 
jetty  or  breakwater  itself.  (The  Union'  Marine 
Insurance  Company  Limited  v.  Berwick.)    156 

Insurance  of  "profit  on  charter" — Total  loss  of 
goods — Destruction  of  merchantable  character — 
Concealment  of  material  fact. — The  plaintiffs 
chartered  a  vessel  for  a  lamp  iiun,  and  then  goods 
were  shipped  under  bills  of  loading  at  freights 
which  amounted  to  more  than  the  charter  freight. 
They  insured  their  "  profit  on  charter  "  with  a 
warranty  against  all  average.  The  underwriters 
were  not  told,  and  did  not  inquire  as  to  the 
terms  of  the  charter,  and  did  not  know  that  the 
oharter  was  at  a  lump  freight.  During  the  voyage 
the  ship  was  sank  byoollision,and  was  afterwards 
raised.    Fart  of  the  cargo  consisted  of   dates, 


which  were  so  damased  by  water  as  to  be  un- 
merchantable as  dates,  though  they  retained  the 
appearance  of  dates,  and  were  of  considerable 
value.  The  freights  payable  under  the  bills  of 
lading  in  respect  of  the  rest  of  the  goods  amounted 
to  less  than  the  charter  freight.  Held,  that 
there  had  been  a  total  loss  of  the  dates,  and 
freight  was  not  payable  in  respect  of  tbem  ;  that 
there  had  been  a  total  loss  of  the  "profit  on 
charter  "  within  the  meaning  of  the  policy  :  and 
that  there  had  not  been  any  concealment  of  the 
fact  that  the  charter  freight  was  a  lump  sum. 
(Asfar  and  Co.  v.  Blnndell  and  others.)  ...page  30,  64 

Policy  of  re-insurance— Clause  in  policy  "  to  pay  as 
may  be  paid  on  original  policy  "— Constrnction. — 
The  plaintiffs  re-insured  with  the  defendant  by  a 
policy  which  provided  that  the  re-insurance  was 
to  be  "  subjeot  to  the  same  clauses  and  conditions 
as  the  original  policy,  and  to  pay  as  may  be  paid 
thereon,  bat  o^nst  the  risk  of  total  or  constnio- 
tive  total  loss  only " :  Held,  that,  under  thia 
clause,  the  defendant  was  only  bound  to  indemni^r 
the  plaintiffs  against  a  loss  for  which  the  plaintiffs 
were  liable  on  their  policy,  and  that,  consequently, 
where  the  plaintiffs  bad  in  good  faith  paid  as  for 
a  constructive  tetal  loss,  when  in  fact  there  was 
no  constructive  total  loss,  and  no  liability  upon 
them  to  pay,  they  could  not  recover  the  amount 
from  the  defendant.  (Chippendale  and  others  v. 
Holt.) « 

Syndicate  of  underwriters  —Policy  issued  by — Lia- 
bility of  members,  whether  joint  or  several — 
Partiierahip  of  members. — A  syndicate  of  under- 
writers, not  members  of  Lloyd's,  was  formed 
under  an  agreement  whioh  authorised  a  manager 
to  underwrite  policiea  of  marine  insurance  on 
account  of  the  several  persons  who  formed  the 
syndicate.  The  manager  was  to  have  power  to 
insure  by  time  policies,  and  was  to  obtain  the 
highest  rates,  and  in  consideration  of  the  "  high- 
est paid  premium  "  was  to  be  at  liberty  to  return 
to  the  assured  20».  per  cent,  of  tiie  amount 
covered  in  the  event  of  the  vescel  inourringno 
accident  during  the  currency  of  the  polioy.  The 
manager  was  empowered  to  sign  these  policies  on 
behalf  of  the  syndicate,  afBxing  opposite  the  name 
of  each  member  on  each  policy  the  proportion  of 
risk  taken  by  such  member  ;  and  no  liability  was 
to  attach  to  any  member  beyond  his  own  propor- 
tion of  the  risk  accepted  in  his  name  and  the 
members  were  not  to  be  liable  for  one  another. 
The  manager  was  to  receive  as  remuneration  a 
certain  percentage  on  the  premiums  and  the 
profits  (if  any),  and  was  at  his  own  expense  to 
keep  offices  and  the  necessary  staff  for  the  busi- 
ness, and  at  the  end  of  the  stipalated  time  the 
accounts  were  to  be  closed  and  the  profits  or 
losses  divided  amongst  the  members  in  proportion 
to  their  respective  interests.  Under  this  a«ree- 
ment  the  manager  accepted,  on  behalf  of  IJie 
syndicate,  a  risk  which  was  desoribed  as  a  re- 
insureince  on  shi^s  to  the  amount  of  79.300i., 
valued  as  per  original  policies.  The  subscription 
on  the  policy  was  in  the  form  "  The  Shipowners' 
Syndicate  (Be-assured)."  Then  came  the  signa- 
ture of  the  manager  and  the  names  of  all  the 
members  with  the  proportionate  amount  sub- 
scribed opposite  the  name  of  each.  A  total  loss 
having  occurred  upon  the  polioy  :  Held,  that  the 
agreement  did  not  constitute  a  partnership 
among  the  members  of  the  syndicate ;  that  the 
liability  of  the  members  upon  the  policy  was  not  a 
joint,  but  a  several  liabihty  in  the  proportion  of 
the  amounts  subscribed  by  each,  and  that  the 
liability  to  return  premiums  was  also  a  several 
liability  in  the  like  proportion.  (Tyser  and  others 
V.  The  Shipowners'  Syndicate,  (Be-aeanred)  and 
others.)     605 

Valued  time  polioy — Depreciation  in  value  of  things 
insured  by  partial  loss — Subsequent  total  loss  by 
perils  insured  against  —  Bight  of  assured  to 
recover  total  loss. — By  a  valued  time  policy  the 
plaintiffs  insured  their  ship,  valued  at  20,0001., 
with  the  defendants,  "  against  the  risk  of  loss  or 
damage  by  fire  and  (or)  explosion."    While  the 
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policy  was  in  foroe  the  ship  \nui,  by  perils  of  the 
seas,  driven  ashore  and  stranded,  and  while 
-stranded  was  totally  destroyed  by  fire.  By  the 
stranding  the  Tessel  was  serionsly  damaged,  bnt 
was  still  a  ship,  capable  of  being  floated  and 
repaired,  thoDKh  at  a  cost  ezceedinff  her  repaired 
rune.  Held,  that  the  valuation  in  the  policy  was, 
in  the  absence  of  frand,  binding  and  oonolosive 
between  the  parties,  and  that  the  assnred  were 
■entitled  to  recover  a  total  loss  nnder  the  policy 
upon  the  basis  of  the  valnation,  notwithstanding 
-the  partial  loss  and  depreciation  in  the  valne 
of  the  ship  by  the  stranding.  (Woodside  and 
-Co.  V.  The  Globe  Marine  Insnranoe  Company 
lamited.)  „ page  626 

LANDLORD  AND  TENANT. 

Distress — Suspension  of  right  to  distrain — Bill  of 
exchange  given  for  rent— Agreement  to  anspend 
right  to  distrain. — The  taking  by  a  landlord  of  a 
bm  of  ezohange  from  his  tenant  for  rent  it 
eridenoe  of  an  agreement  by  the  landlord  to 
siupend  his  right  of  distress  for  that  rent  nntil 
the  bill  has  be«>me  payable.  (Palmer  ti.  Bramley.)  329 

£}eetment— Forfeitnre  by  nonpayment  of  rent — 
Distress— Waiver — Common  Law  Prooednre  Act 
1852  (15  A  16  Vict.  o.  76),  s.  210.— The  levying 
of  a  distress  by  a  landlord  for  arrears  of  rent  is 
not  snch  a  waiver  of  his  right  of  forfeiture  as  to 
prevent  him  from  bringing  an  action  in  ejectment 
nnder  sect.  210  of  the  Common  Law  Prooednre  Act 
1852.    (Thomas  v.  Lnlham.)       146 

Furnished  lodgings — Implied  condition  of  fitness  for 
occupation — Extent  of  condition — Dnty  of  land- 
lord.— Upon  the  letting  of  famished  lodgings  there 
is  no  implied  condition  that  the  premises  shall 
continue  to  be  fit  for  ooonpation  during  the  term ; 
uid  there  is  no  dnty  npon  the  landlord,  who  lives 
upon  the  premises,  and  provides  the  tenant  with 
attendance,  to  inform  his  tenant  of  anything 
which  happens  daring  the  term  to  make  the 
premises  unfit  for  occupation.    (Sarson  v.  Boberta.)  174 

Iiease — Implied  covenant  for  title,  or  tor  qoiet 
enjoyment  —  Determination  of  lessor's  interest 
during  term — Eviction  of  lessee. — If,  in  a  lease  by 
deed  not  containing  any  express  covenant  for  title, 
or  for  quiet  enjoyment,  and  not  using  the  word 
"  demise,"  there  is  to  be  implied  a  covenant  for 
title  or  for^  quiet  enjojrment,  no  action  can  be 
maintained  upon  the  implied  covenant  if  the 
leaser's  interest  determines  daring  the  term,  and 
the  lessee  is  thereupon  evicted.  (Baynes  and  Co. 
t).  Uoyd  and  Son.) 250 

Forfeiture  for  nonpayment  of  rent — Peace- 
able re-entry  by  landlord — Bight  of  tenant  to 
relief — Chose  in  action — Bankruptcy  of  tenant — 
Assignment  of  lease  by  trustee  in  bankruptcy. — 
The  ground  npon  which  the  court  gives  relief  in 
cases  of  forfeiture  for  noni>ayment  of  rent  is,  that 
the  proviso  for  re-entry  is  in  the  view  of  the  court 
simply  a  security  for  the  rent.  It  is  immaterial, 
therefore,  for  this  purpose  whether  the  lessor 
obtains  poiseesion  of  the  premises  by  peaceable 
re-entry  or  by  process  of  ejectment.  By  sect.  212 
of  the  Common  Law  Procedure  Act  1852,  on  a 
tenint  pa^^  tberent  in  arrear  and  costs  the  pro- 
ceedings in  ejectment  are  to  cease,  and  if  relieved 
in  equity  he  is  to  hold  the  demised  premises 
aooording  to  the  lease  thereof  made,  without  any 
new  leaae.  Held,  that  the  section  was  a  remediiJ 
one,  and  was  applicable  not  only  to  cases  in  which 
there  had  been  proceedings  in  ejectment,  bat  also 
to  cases  in  which  the  landlord  had  recovered 
possessioik  by  peaceable  re-entry.  The  right  of  a 
lessee  to  be  relieved  from  the  forfeiture  of  a  lease 
for  nonpayment  of  rent  is  a  choee  in  action,  and 
vests  on  his  bankruptcy  in  his  trustee,  who  is 
entitled  to  sell  and  assign  such  right  to  a  pur- 
chaser.   (Howard  v.  Panshawe.)      77 

farol  agreement  —  Letting  for  non-continaona 
periods— Entry  and  payment  of  rent  for  i>art  of 
period — ^Bightof  landlord  to  rent  for  remainder 
of  period— Statute  of  Frauds  (29  Car.  2,  c.  3),  s.  4. 
— By  a  parol  agreement  the  defendant  agreed  to 


pay  the  plaintiff  452.  for  the  use  of  a  piece  of  waste 
land  for  the  three  bank  holidays  following 
(Easter,  .Whitsuntide,  and  August),  16i.  to  be  paid 
for  each  day,  and  the  defendant  was  to  have  ex- 
clnsive  possession  of  the  land  for  those  days.  The 
agreement  was  a  single  entire  letting  for  a  lump 
rent  of  451. ,  and  not  three  lettings  at  a  separate 
rent  for  each.  The  defendant  entered  nnder  the 
agreement,  and  occupied  and  used  the  land  for 
the  first  holiday,  and  made  a  payment  for  such 
occupation,  bnt  he  did  not  occupy  or  use  the  land 
on  cither  of  the  two  other  holidays,  and  refused  to 
pay  rent  for  the  same.  The  defence  of  the  Statute 
of  Frauds  having  been  raised  to  a  claim  for  the 
balance  of  the  rent :  Held,  that,  as  the  agree- 
ment was  for  a  single  letting  (although  the  period 
of  the  letting  was  not  continuous),  and  as  there 
had  been  an  entry  nnder  the  agreement  and 
a  payment  of  rent  on  account,  the  defence  of 
the  Statute  of  Frauds  failed.  (Smallwood  v. 
Shepparda.)     page  219 

Residential  flat  —  Common  scheme  —  Bestriotive 
covenants. — In  Feb.  1895  the  plaintiff  took  from 
the  defendant  for  a  term  of  three  years,  deter- 
minable by  her  after  the  first  year  by  a  month's 
notice,  five  rooms,  being  Flat  21  in  a  building 
known  as  Oxford  Mansions,  Marylebone.  The 
agreement,  which  was  on  a  printed  form,  used  in 
fact  for  all  the  flats  which  were  let,  provided 
that  the  tenant  should  not  carry  on  any  bnsiness 
in  the  rooms  demised,  nor  use  them  for  any  pur- 
pose other  than  dwelling-rooms;  and  should 
observe  a  nnmber  of  regulations  thereto  annexed, 
which  provided  for  the  use  of  the  lift  and  other 
matters,  showing  that  the  building  waa  intended 
to  be  used  for  residential  flats.  The  defendant 
had  begun  extensive  structural  alterations  for  the 
parpose  of  turning  the  greater  part  of  the  building 
into  a  fashionable  club.  He  did  not  propose  to 
interfere  with  the  plaintiff's  flat  or  access  thereto. 
The  plaintiff  brought  an  action  to  restrain  the 
alterations.  Held,  that  the  plaintiff  was  entitled 
to  have  the  general  character  of  the  bnildingpre- 
served,  and  the  defendant  must  be  restrained 
from  using  the  building  for  any  parpose  other 
than  residential  flats,  and  from  making  any 
alteration  therein  with  a  view  to  such  use. 
(Hudson  i\  Cripps.)      741 

Tenant's  fixtures— Expiration  of  tenancy — Bemoval 
of  fixtures  after  such  expiration — Measure  of 
damages. — A  tenant  whose  term  has  expired,  and 
who  has  been  required  by  the  landlord  to  give  up 
possession,  cannot,  after  the  determination  of  his 
tenancy,  remove  fixtures,  althouirh  he  is  still  in 
possession  of  the  premises.  The  tenant  of  a 
public-house  whose  lease  had  expired,  bnt  who 
remained  on  in  possession,  although  required  by 
the  landlord  to  give  up  the  same,  removed  his 
trade  fixtures  after  his  tenancy  had  come  to  an 
end,  and  a  writ  for  possession  had  been  served 
npon  him,  but  before  he  had  actually  giren  up 
poeeession  of  the  premises  which  were  not  going 
to  be  carried  on  as  a  public-house.  Held,  that 
the  tenant  had  no  right  to  remove  the  fixtures  at 
the  time  he  so  removed  them,  and  that  the  land- 
lord was  entitled  to  damages  in  respect  of  snch 
wrongful  removal.  Held  also,  that  the  measure 
of  the  damages  was  the  value  of  the  fixtures  as 
chattels  only,  and  not  their  valne  as  fixtures  if 
the  premises  were  carried  on  as  a  going  concern. 
(Barff  and  others  V.  Probyn.)    118 

Underlease — Covenant  to  keep  the  demised  property 
in  repair  —  Breach  of  covenant  —  Measure  of 
damages. — Where  an  under-lessee  has  committed' 
a  breach  of  a  covenant  to  keep  the  demised  pro- 
perly in  repair,  the  measure  of  damages  to  wluoh 
the  immediate  lessor  is  entitled  is  not  the  same 
as  in  the  ease  of  a  direct  lease.  Where  an  under- 
lessee,  who  has  committed  a  breach  of  a  covenant 
to  keeo  the  demised  property  in  repair,  has  notice 
that  there  is  a  superior  landlord,  the  damages  to 
which  the  immediate  lessor  is  entitled  are  measured 
by_  his  liability  over  to  the  landlord,  the  damages 
beiD|f  the  difference  between  the  valne  of  the  im- 
mediate lessor's  reversion  with  the  covenant  to 


Digitized  by 


Google^ — 


Hi— Index.] 


THE  LAW  TIMES. 


[April  18,  1896. 


SUBJECTS  Ot  CASKS. 


keep  in  repair  performed  and  its  valne  vith 
that  covenant  not  performed.  (Ebbetta  v.  Con- 
qnest.)       •...page    69 

LEQACT  DUTY. 
Annuity — Term  of  years — Trust  for  payment  ont  of 
rents  of  real  estate— Direction  to  aocumnlate 
■nplns  rents — Annuitant  tenant  for  life  subject  to 
term. — A  testator  devised  certain  real  estate  to 
trustees  for  a  term  of  500  years,  and  subject 
thereto  he  settled  the  same  in  strict  settlement 
under  the  limitations  whereof  A.  was  tenant  for 
life.  The  trusts  of  the  term  were  (inter  alia)  to 
pay  out  of  the  rents  and  profits  of  the  estate  an 
annuity  of  30002.  to  the  person  who  should  for  the 
time  being  (subject  to  the  term)  be  entitled  under 
the  will  to  the  possession  or  rtceipt  of  the  rents 
end  profits  of  the  estate,  and  subject  thereto  to 
accumulate  the  rents  and  profits  dnrinv  a  period 
of  twenty-one  years  from  the  testator's  deatn,  and 
invest  the  same  in  the  purchase  cf  real  estate  to 
be  settled  to  the  same  uees  sa  the  testator's  real 
estate,  and  after  the  determination  of  the  twenty- 
one  years  to  pay  the  rents  and  profits  to  the 
person  for  the  time  being  entitled  to  the  real 
estate  comprised  in  the  term.  Held,  that  during 
the  continuance  of  the  twenty-one  years  A.'e 
annuity  was  a  mere  charge  on  the  estate  ot 
another  person,  and  consequently  that  legacy  and 
not  snoaession  duty  was  payable  in  respect  of  it 
under  sect.  4  of  8  &  9  Vict.  o.  76.  {Se  De 
Hoghton;  DeHoghton  v.DeHoghton.) 27 

LICENSING  ACTS. 
Sale  of  liquor  elsewhere  than  on  licensed  premises. — 
The  appellant  held  an  off  licence  for  the  sale  of 
beer  by  retail.  His  practice  was  to  employ  a 
carter,  who  went  round  to  the  customers'  houses 
every  week  with  a  cart  from  which  be  delivered 
jars  of  beer,  and  received  orders  for  the  following 
week.  The  carter  in  this  way  received  an  order 
from  a  onstomer  at  the  customer's  own  bouse  for 
a  jar  of  beer  which  was  the  following  week 
delivered  from  the  cart  at  the  house  and  there 
paid  for.  The  jar  was  one  of  several  gallon  jars, 
1  one  of  which  were  distinguished  by  any  label  or 
other  mark  from  other  similar  jars  in  the  cart. 
Held,  that  the  sale  of  beer  to  the  customer  took 
place  at  the  latter's  house  and  not  on  the  licensed 
premises,  and  tiie  appellant  was  therefore  properly 
oonvicted  under  sect.  3  of  the  Licensing  Act  1872 
of  selling  intoxicating  liauor  at  a  place  where  he 
was  not  authorised  by  nis  licence  to  sell  the 
same.    (Fletts  v.  Campbell.}      344 

LIFE  ASSUKANCE. 
Policies  for  benefit  of  wife  and  children— Domicile 
of  assnied — Foreign  assurance  company — Lex  loci 
contradis  —  Lex  loci  solvtiovia. —  Policies  of 
assurance  on  his  life  were  effected  by  a  domiciled 
Englishman  with  an  American  assurance  company 
through  their  Erglish  branch  office.  The  moneys 
assured  were  expressed  to  be  payable  to  the  wife 
of  the  assured,  for  her  sole  use  if  living,  "  in  con> 
formity  with  the  statute,"  and,  if  not  living,  to 
the  children  of  the  assured,  or  their  guardian  for 
their  use,  or  if  there  should  be  no  such  children 
surviving,  then  to  the  executors,  administrators, 
or  assigns  of  the  assured.  Held,  that  the 
policies,  in  accordance  with  the  intention  of  the 
parties,  must  be  construed,  so  far  as  related  to 
the  distribution  of  the  assurance  moneys,  in 
accordance  with  the  lex  loci  solutionis,  the  law  of 
the  place  of  domicile  of  the  assured.  Held  also, 
that  all  the  obildren  of  the  asssred  tcok  vested 
interests  as  tenants  in  common.  (Crosland  v. 
Wrigley.) 60,  327 

LIVERPOOL  COURT  OP  PASSAGE. 
Prictice — Summary  judgment. — The  judge  of  the 
Liverpool  Conrt  of  Paaia^edoes  not  possess  the 
powers  conferred  upon  a  judge  of  the  High  Court 
by  Order  XIV.  of  the  Bules  of  the  Supreme  Conrt. 
(Ex  parte  Spelman.)      165' 


LOCAL  GOVEENMBNT. 
Highway  authority  —  District  inclosure  commis- 
sioners with  jurisdiction  over  highways — District 
council — Transfer  of  authority — Repair  of  roads 
— Mode  of  raising  expenses  —  Exemption  from 
outside  highway  rates. — The  expression  "  high- 
way authority "  in  the  Local  Government  Act 
1894  is  general,  and  has  not  the  limited  meaning 
given  to  the  same  expression  in  the  Highways  and 
Locomotives  (Amendment)  Act  1878.  And  high- 
wajjr  expenses  raised  by  an  acre  rate  are  not 
defrayed  Aut  of  any  property  or  funds  other  than 
rates  within  sect.  29  of  the  Local  Government 
Act  1894.  Commisfioners  of  M.  had  under  certain 
local  and  private  Acts  powers  of  inclosure  and 
drainage,  and  jurisdiction  over  the  roads  in  M.,  a 
district  made  up  of  parts  of  certain  parishes,  soma 
of  which  were  in  rural  and  others  in  urban  sani- 
tary districts.  Under  these  Acts  the  expenses  of 
repairing  the  roads  in  U.  were  raised  by  an  acre 
rate  levied  equally  on  the  lands  in  M.,  and  th» 
luids  in  U.  were  exempted  from  all  other  highway 
expense*.  The  opinion  of  the  conrt  being  asked,  it 
was  held,  t.hat  the  oommissionera  were  a  highway 
authority  within  the  Looal  Government  Act  1894 ; 
that  their  authority  as  to  the  roads  in  the  rural 
district  was  by  sect.  25  of  that  Act  transferred  to 
the  rural  district  council,  their  authority  as  to 
the  roads  in  the  nrbau  district  to  the  urban 
district  council ;  that  the  highway  expenses  of 
M.,  after  the  .transfer,  were  not  to  be  raised  by 
an  acre  tax,  but  treated  as  general  expenses  under 
sect.  29  of  the  Act,  and  that  the  lands  in  If. 
were  no  longer  exempted  from  general  highway 
rates.  (Marshland  Smeeth  and  Pen  District  Com- 
missioners V.  Marshland  District  Council.)  ...page  563 

LONDON  BUILDING  ACT  1894. 
Building  structure  or  work — Contract  entered  into 
before  passing  of  Act. — ']?he  exemption  from  the 
operation  of  the  London  Building  Act  1894  con- 
tained in  sect.  212  applies  to  conlraets  entered 
into  before  the  passing  of  the  Act,  not  merely  for 
the  erection  of  specific  buildings,  but  also  for  the 
carrying  out  of  a  general  saheme  of  buildings,  the 
plans  and  details  of  which  have  not  been  yet 
agreed  upon.    (Tanner,  app.,  v.  Oldman,  resp.) ...  404 

LUNACY. 
Bankruptcy  —  Adjudication  after  debtor  found  a 
lunatic— Property  of  bankrupt  taken  by  trustee 
subject  to  powers  of  court  in  lunacy. — Where  a 
pereon  found  lunatic  by  inquisition  has  been  sub- 
sequently adjudicated  a  bankrupt,  and  a  trustee 
in  bankruptcy  has  been  appointed,  the  trustee  in 
bankmptoy  can  only  take  the  bankrupt's  pro- 
perty subject  to  the  powers  of  the  court  in  lunacy 
under  the  Lunacy  Act  1890.  And  the  court,  in 
the  exercise  of  its  discretion,  having  regard  to 
the  valne  of  the  lunatic's  estate,  will  protect  him 
by  retaining  such  property  iiotHithatanding  the 
bankroptcy.  Whether  a  lunatic  can  be  validly 
adjudicated  bankmpt,  'iutere.    (Re  Farnham,  a 

Lunatic.) 231 

Lunatic  resident  in  colosy  of  Victoria — Property  in 
England — Appoiutmeni  of  master  in  Innacy  of 
Victoria  guardian  and  receiver — Transfer  of  stock 
— "  Vested." — B.  had  been  foun  t  a  lunatic  in  the 
colony  of  Victoria,  where  she  resided,  and  the 
master  in  lunacy  of  that  colony  had  been  ap- 
pointed guardian  of  her  person  and  receiver  of 
her  estate,  and  the  care,  protection  and  manage- 
ment of  her  property  had  been  remitted  to  him. 
By  the  Colonial  Lunacy  Act  the  master  was 
empowered  to  take  pofnession  of  and  administer 
the  estatOB  of  all  luoatios,  but  the  property  was 
not  vested  in  him,  nor  did  the  Act  provide  for  the 
appointment  of  a  committee.  A  petition  was 
presented  by  the  master,  b?  his  attorney  in  this 
country,  for  an  order  t  hat  English  stocks  belong- 
ing to  the  Innatic  shonid  be  trani^ferrod  and  the 
dividends  paid  to  him.  Held,  that  sect  131  of 
the  Lunacy  Act  IbOO  gave  the  court  a  discretion, 
I       and  that  it  was  not  ccnSned  to  cases  where  the 
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iwraonal  estate  of  the  laiutio  had  been  "  vested  " 
in  the  striot  technical  sense  in  a  person  appointed 
for  the  mana^ment  thereof ;  that  the  stodcs  had 
been  rested  in  the  master  within  the  moaning  of 
that  section  ;  and  that  the  order  ought  to  be  made. 
(.Re  Brown,  a  Lnnatio.)       page  375 

Person  lawfully  detained  as  a  lnnatio,  thoogh  not 
so  fonnd  by  inqnisition — Person  appointed  to 
exercise  powers  of  committee  of  estate — Power 
of  leasing. — The  conrt  has  jarisdiotion  to  aatho- 
rise  the  person  who  has  been  appointed  to 
exercise  the  powers  of  a  committee  of  the  estate 
of  a  person  who  U  lawfully  detained  as  a  lunatic, 
thonch  not  so  fonnd  by  inqnisition,  to  exercise  on 
'  behau  of  the  lnnatio  the  power  of  leasing  vested 
in  the  lunatic  as  tenant  for  life  under  the 
Settled  Land  Act  1882.    (Re  Salt.) 598 

Practice — Action  in  name  of  lunatic— Leave  to 
bring— Jurisdiction  of  master  in  lunacy. — Under 
sect.  27,  Bub-aect.  1,  of  the  Lnnacy  Act  1891  a 
master  in  lunacy  has  jorisdiction  to  anthorise  the 
committee  of  a  lunatic  to  bring  an  action  in  the 
name  of  the  lunatic,  in  respect  of  an  alleged 
breach  of  trust  by  the  trustees  of  a  will  ui^er 
which  the  lunatic  is  a  beneficiary,  without  any 
confirmation  of  hi;  order  by  the  judge  in  lunacy. 
(Re  Emma  Jane  Hinchliffe.)      522 

Settled    land — Lunatic    tenant   for    life— Sale    of 

,  Innatio's  estate  —  Conveyance  "as  beneficial 
owner" — Covenants  on  behalf  of  lunatic— Power 
of  committee.— Under  sect.  124  of  the  Lunacy  Act 
1890  \he  judge  in  lunacy  has  jurisdiction  to 
anthorise  the  committee  of  a  lunatic,  who  is 
selling  the  lunatic's  estate  under  an  order  of  the 
judge,  not  only  to  execute  a  conveyance  of  the 
estate  on  behalf  of  the  lunatic,  but  also  to  bind 
the  lunatic  by  entering  into  all  such  covenants  on 
Us  behalf  as  are  usual  and  proper  in  such  a  con- 
Teyanoe,  including  the  ordinary  oovenanta  for 
title.    (Be  Bay,  a  person  of  unsound  mind.) 723 

MALICE. 
Procuring  discharge  of  servant. 

(See  Mastbb  add  Servant.) 

MANDAMUS. 
(SeaOouNTT  Council.) 

MANDATOEY  INJUNCTION. 
Interlocutory  application — Intended  action — Notice 
— Evasion  of  service  of  writ.— On  the  23rd  May 
the  plaiutifTs  wrote  to  the  defendant  objecting  to 
a  building  which  he  was  erecting  as  interfering 
with  their  ancient  lights.  On  the  24th  May  the 
plaintiffs  commenced  an  action  to  restrain  the 
erection  of  the  building.  The  defendant  evaded 
service  of  the  writ  till  the  28th  May,  when  an 
order  was  made  for  substituted  service,  and  the 
writ  was  then  duly  eerved.  Between  the  24th  and 
the  28th  May  the  defendant  actively  proceeded 
with  the  building,  and  completed  the  gable  to  its 
full  height.  Kekewich,  J.  granted  an  interlocutory 
-  mandatory  injunction  in  respect  of  so  much  of  the 
building  as  had  been  erected  between  the  24th  and 
the  28th  May.  The  defendant  appealed.  Held, 
that,  although  the  defendant  had  not  been  served 
with  the  wric  before  the  28th  May,  he  knew  that  an 
action  would  be  brought  and  had  evaded  the 
pioaess  of  the  court ;  and  that  therefore  the  case 
oame  within  the  principle  of  Daniel  v.  Ferguson 
(1891)  2  Oh.  27,  and  the  injunction  was  properly 
granted.    (Van  Joel  v,  Homsey.)    372 

MAEGAEINE  ACT  1887. 
Marfrarine — Sale  by  retail— In  or  with  a  paper 
wrapper. — The  respondent  sold  margarine  Dy 
retail  in  thin  cardboard  boxes  with  a  tibbon  of 
paper  ronnd  each  box  to  keep  it  closed.  Over 
ribbon  and  box  was  stamoed  "  margarine "  in 
letters  a  quarter  of  an  inc&  square.  When  the 
appellant  bought  a  quantity  of  margarine  the 
respondent  delivered  the  box  containing  it  to  him 
wrapped  up  in  an  unstamped  paper  covering,  but 


it  was  not  clear  whether  the  outside  papsr  cover- 
ing was  put  on  at  the  request  or  not  of  the  appel- 
lant. The  magistrate  dismissed  a  summons 
against  the  appellant  for  selling  margarine  not 
iu  or  with  a  paper  wrapper  with  "  margarine  " 
stamped  on  it  contrary  to  sect.  6  of  the  Margarine 
Act  1887.  Held,  that  the  dismissal  was  right. 
(Toler,  app.,  v.  Bischop,  resp.) page  403 

Margarine — Using  in  refreshment-house— Exposed 
for  sale — Margariae  Act  1887, — The  sale  of  marga- 
rine in  a  refreshment-house  as  a  condiment  with 
other  food  to  be  consumed  on  thn  premises  is  not  a 
sale  by  retail  within  sect.  6  of  the  Margarine  Act 
1887  (50  &  51  Vict.  c.  29).  Bespondents  were  pro- 
prietors of  a  refreshment-house,  where  bread  with 
margarine  spread  upon  it  and  haddock  with  a 
piece  of  margarine  as  a  condiment  to  it,  were  sold 
to  be  consumed  on  the  premises.  No  margarine 
was  sold  to  be  taken  away.  The  large  piece  of 
margarine  fiosi  which  that  used  in  the  shop  was 
taken  was  exposed  to  the  view  of  customers,  and 
BO  were  the  buttored  slices  of  bread.  On  neither 
was  there  any  label  within  sect.  6  of  the  Margarine 
Act.  The  appellant  summoned  the  respondents 
for  exposing  margarine  for  sale  by  retail  without 
a  label  contrary  to  the  provisions  of  sect.  6.  The 
magistrate  dismissed  the  summons.  Held,  that  the 
dismissal  was  right.  (Moore,  app.,  v.Pearoe'sDining 
and  Befreshment  Rooms  Limitod,  resps.)     400 

MABRIED  WOMAN. 

Declaration  of  trust  by  deed  acknowledged— Copy- 
holds— Effect  of  declaration  upon—''  Disposition  " 
— Fines  and  Bocoveries  Act  (3  &i  Will.  4,  o.  74), 
8.  77. — A  declaration  of  trust  by  a  married  woman 
of  copyholds  of  which  she  is  tenant  on  the  rolls 
by  deed  acknowledged  under  the  Fines  and 
Becoveries  Act  binds  the  copyholds  in  the  bands 
of  her  customary  heir.  A  married  woman  may 
creato  a  trust  of  her  non-separate  copyholds  by 
deed  acknowledged  under  the  Fines  and  Becoveries 
Act  with  the  concurrence  of  her  husband.  A 
declaration  of  trust  is  a  "  disposition  "  within 
sect.  77  of  the  above  Act.    (Carter  v.  Carter.)     ...  437 

Interest  in  land— Beversionary  interest  in  settled 
property  invested  on  mortgage  of  real  estate 
—Fines  and  Becoveries  Act  (3  &  4  Will.  4, 
o.  74),  8.  77.— By  a  settlement  dated  Oat.  31, 1855, 
certain  real  estete  was  conveyed  to  trustees  upon 
trust  for  W.  C.  C.  for  life,  and  after  his  death 
upon  tmst  for  E.  C,  his  wife,  for  life  or  widow- 
hood, with  remainders  over,  with  power  to  the 
trustee  to  sell  the  property  and  invest  the  pro- 
ceeds of  sale  upon  mortgage  of  freehold,  copy- 
hold, and  leasehold  premises,  but  no  power  to 
invest  in  land  was  given.  On  the  21st  July  1869 
the  trust  property  consisted,  and  still  consisted, 
of  11002.  invested  on  mortgage  securities.  By  a 
deed  of  that  date  W.  C.  C.  and  E.  C.  purported  to 
assign  to  £.  H.  all  their  right  and  interest  in  the 
dividends,  income,  and  produce  arising  from  the 
trust  fund,  the  deed  being  acknowledged  by  E.  C. 
under  the  Fines  and  Becoveries  Act  1833.  Held, 
that  the  interest  of  E.  C.  in  the  trust  fund  woa 
not  an  interest  in  land  but  in  personalty,  and  the 
deed  of  the  21st  July  18ti9  did  not  effectually 
pass  such  interest,    (Miller  v.  Collins.) 530 

Judgment  against  married  woman — Sepiirate  pro- 
perty-^  Eestraint  on  anticipation — Equitable 
execution — Arrears  of  income  due  and  payable  at 
date  of  judgment. — -A  restraint  on  anticipation 
continues  until  the  income  of  the  separate  estate 
has  come  into  the  hands  of  a  married  woman,  and 
therefore  such  income  which  has  bncome  due 
and  payable  to,  but  has  not  been  received  by,  a 
mamed  woman  at  the  date  of  a  judgment 
against  her,  cannot  be  teken  by  any  process  of 
execution  to  satisfy  such  judgment.  (Loftus  v. 
Heriot.)     167 

Beversionary  interest  in  personalty — Deed  acknow- 
ledged—Malins'  Act  (20  &  21  Vict.  c.  57)— Change 
of  reversionary  interest— Data  of  oreation. — By 
the  will  of  Ann  Bkelton,  who  died  in  1850,  certain 
property  was  given  to  trustees  upon  trust  to  pay 
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like  inoome  to  S.  P.  for  life,  or  nntil  bankraptor, 
and  in  oaae  of  bankmptcy  apon  tmat  to  apply 
the  inoome  for  the  benefit  of  him  or  any  one  of 
hla  ohildien,  bom  or  to  be  bom,  as  the  tmeteaa 
should,  in  their  abeolate  diaoretion,  think  flt. 
8.  P.  became  bankrupt  in  1861,  having  foor 
children  only.  In  1862,  the  four  chUdren,  who 
were  all  tireuty-one  and  unmarried,  executed  a 
deed-poll  directing  the  tmstoes  to  pay  the  inoome 
to  S.  P.,  or  hia  wife,  at  their  diacretion,  dorins 
their  joint  Uvea  and  the  life  of  the  aurvivor,  and 
after  the  death  of  the  aurvivor  to  hold  the  fund 
in  tmat  for  the  four  children.  M.  A.  P.,  one  of 
the  daughters,  married  aoon  after  the  date  of  the 
deed,  and  afterwarda  executed  a  post-nuptial 
settlement,  which  purported  to  aaaign  her  interest 
nnder  Ann  Skelton  s  will,  subject  to  the  provisions 
of  tiie  deed-poll.  This  deed  was  duly  aoknow- 
ledged  nnder  Malins'  Act,  passed  in  1857,  which 
enables  a  married  woman  to  assign  her  rever- 
sionary interest  in  personalty  by  deed  aoknow- 
ledged,  but  appliea  only  to  reversionary  intereate 
created  after  the  passing  of  the  Act.  S.  P. 
snrvived  his  wife,  and  died  in  1893.  This  sum- 
mons was  taken  out  to  raise  the  question  whether 
U.  A.  P.'s  interest  under  A.  Skelton's  will  was 
bound  by  the  settlement.  Held,  that,  although 
the  deed-poll  of  1868  oould  not  put  an  end  to  the 
discretionary  trust,  so  far  as  any  after-born 
children  were  concerned,  M.  A.  P.  thereby  put  an 
end  to  her  existing  reversionary  interest  under 
the  will,  and  created  a  new  interest,  which  there- 
fore passed  by  the  settlement.    [Re  Bennett ;  Be 

Skdton ;  Capes  v.  Ferrand.)      page    17 

Bererrionary  interest  in  personalty — Divorce  pro- 
ceedings—Compromise. — By  a  marriage  settle- 
ment, made  in  1873,  certain  personal  property  of 
H.,  the  hnsband,  was  assigned  to  trustees  upon 
trust  to  pay  the  inoome  to  him  during  the  joint 
lives  ot  himself  and  his  wife,  with  remainder  to 
the  survivor  for  life,  with  remainder  (in  the 
events  which  happened)  to  the  children  of  H.  by 
a  former  marriage.  H.  was  also  entitled,  under 
a  prior  settlement  made  by  members  of  the  wife's 
family,  to  the  moiety  of  the  income  of  certain 
other  property  if  be  survived  his  wife.  In  1874 
Mrs.  H.  oommenoed  proceedings  for  a  judicial 
separalion.  Terms  of  arrangement  were  filed  on 
the  12th  March  1875,  providing  for  a  deed  of 
■roaiation,  H.  to  seonre  to  Mrs.  H.  an  annuify  of 
wn.  during  her  mother's  life,  and  of  150i.  after- 
wards, Mrs.  H.  to  release  her  interest  under  the 
marriage  settlement,  and  H.  to  release  his  interest 
nnder  the  family  settlement,  the  seourity,  if  not 
agreed  upon  by  the  eolioitors,  to  be  settled  by  the 
registrar,  the  cause  to  stand  over  for  the  arrange- 
ment to  be  carried  oat  and  then  dismissed.  On 
the  30th  June  1875  H.  executed  a  deed  whereby 
he  covenanted  to  pay  the  agreed  annuities,  and 
cb«rged  the  same  upon  "  all  the  beneficial  estate, 
•hare,  and  interest  of  H.  nnder  the  marriage 
settlement.*'  On  the  same  day  a  separation  deed 
was  executed  containiog  a  release  by  H.  of  his 
interest  nnder  the  family  deed,  and  a  covenant  by 
Mrs.  H.  that  if  she  should  survive  H.  she  would 
execute  a  valid  release  of  all  her  interest  nnder 
the  marriage  settlement.  H.  became  bankrupt 
in  1880,  and  died  in  1891.  Hia  executors  then 
called  on  Mrs.  H.  to  release  her  interest.  She 
contended  that  the  life  interest  which  she  took 
on  surviving  her  husband  was  on  the  true  con- 
■traotion  of  the  various  deeds  intended  to  be  kept 
alive  for  the  benefit  of  H.'s  estate,  and  was  there- 
fore charged  with  the  annuities.  She  was  willing 
to  execute  a  release  on  this  footing,  but  refused 
to  do  so  unless  this  construction  was  accepted. 
Held,  that  Mrs.  H.'s  view  of  the  construction  of 
the  deeds  was  mistaken,  but  that  at  the  date  of 
the  separation  deed  she  had  no  power  to  deal 
with  her  reversionary  interest  in  personalty  nnder 
'  the  marriage  settlement ;  that  the  court,  in 
approving  the  compromise,  had  not  made  any 
order  which  could  have  the  effect  of  binding 
Mrs.  H.'s  interest  further  than  she  could  bind  it 
herself,  and  that  Mrs.  H.  was  not  therefore  bound 
to  execute  the  releaae.    (Harle  v.  Jarman.) 20 


MASTER  AND   SEBVANT. 

Contract  of  service —  Implied  term  —  Faithful  ler- 
vice— Snrraptitioas  oopying  of  master's  books — 
Use  of  information  obuined  during  aervice. — In 
the  absence  of  any  stipulation  to  the  contrary, 
there  is  implied  in  a  contract  of  service  a  term 
that  the  servant  shall  act  with  good  faith  towards 
his  master.  The  defendant  entered  into  the  ser- 
vice of  the  plaintiff  as  manager  of  the  plaintiff's 
business.  As  manager  he  had  access  to  the  plain- 
tiff's books,  and  he  aurreptitioasly  copied  there- 
from a  list  of  the  names  and  addresses  of  the  per- 
sons dealing  with  the  plaintiff,  with  the  view  of 
naing  the  liat  for  his  own  benefit,  and  to  the  detri- 
ment of  the  plMntiff  after  leaving  bia  aervioe.  The 
defendant  set  np  a  bnaineas  of  his  own,  and  need 
the  list  he  had  copied  from  the  plaintiff's  books. 
Held,  that  the  defendant  had  committed  a  breach 
of  his  implied  oontraot  to  act  with  good  faith 
towards  the  plaintiff.    (Bobb  v.  Green.) page    1$ 

Maliciously  procuring  discharge  of  a  servant  withont 
breach  of  contract — Malioionaly  inducing  not  to 
employ — Evidence  of  malice — Intent  to  injure. — 
Maliciously  inducing  an  employer  to  discharge 
a  servant,  though  he  does  not  thereby  break  any 
contract,  or  maliciously  inducing  a  person  not  to 
employ  a  servant,  is  an  actionable  wrong  if  the 
servant  is  thereby  injured.  Flood  and  another  o. 
Jackson  and  others.)    161 

Use  ot  information  and  materials  acquired  during 
service — Taking  copies  from  employers'  books — 
Damages — Injunction. — The  good  faith  which 
existe  between  an  employer  and  those  in  his 
employ  renders  it  illegal,  even  in  the  absence  of 
any  stipulation  to  the  contrary,  for  the  persons  so 
employed  to  make  use  after  the  termination  of  the 
employment  of  any  materials  or  any  information 
aoanuisd  by  them  while  they  were  in  that  confiden- 
tial relationship ;  and  the  court  will  grant  an  in- 
jnnction  to  restrain  snoh  use,  in  addition  to  award- 
ing damages.    (Louia  v.  Smellie.)    23B 

MEBCHANDISE  MARKS  ACT  1887. 
Trade  description — Plaoe  where  goods  were  made. — 
The  plaoe  or  country  in  which  any  gooda  were 
made  or  produced  is  not  the  place  or  country  in 
whi(^  the  greater  part  of  the  material  of  which 
they  oonsist  was  manufactured,  but  that  in  which 
the  process  which  made  them  a  finished  product 
was  gone  through.  B.  had  in  his  nossession  for 
sale  certain  goods  to  which  was  applied  the  trade 
description  "  Le  Dansk,  French  Faotory." 
Ninety  per  cent,  of  the  material  of  which  they 
were  oomposed  was  produced  in  France  ;  ten  per 
cent,  was  afterwards  added  in  England.  Until 
the  latter  was  added  the  goods  were  known  in  the 
trade  as  oleo-margarine,  afterwards  as  "  Le 
Dansk."  Held,  that  the  country  where  the  gooda 
were  made  or  produced  was  England,  and  that  the 
description  "  Le  Dansk,  French  Faotory  "  was  a 
false  trade  description  within  sect.  3,  1  (b)  of  the 
Merchandise  Marks  Act  1837  as  amounting  to  a 
representation  that  they  were  made  in  France. 
(Bischop,  app.,  V,  Toler,  resp.)         402 

METAGE  ON  GRAIN. 
Port  of  London  Act  1872  —  Grain  duty  —  Grain 
bonght  in  "  for  sale "  —  Construction  of  Act 
(35  &  36  Vict.  cap.  c,  s.  4).— The  Metage  on  Grain 
(Port  of  London)  Act  1872  gives  to  the  Corpora- 
tion a  duty  upon  "  grain  brought  into  the  port  of 
London /or  tale."  Held,  that  the  duty  is  payable 
only  in  respect  of  grain  brought  in  for  the  pur- 
pose of  sale  as  "grain  "  ia  a  commercial  sense, 
and  is  not  payable  in  respect  cf  grain  brought  in 
for  the  purpose  of  being  converted  into  something 
which  is  not  commercially  known  as  "  grain  "  and 
then  sold.    (Cotton  v.  Vogan  and  Co.)    553 

METROPOLIS  MANAGEMENT  ACTS. 

Drainage — Nuisance— Sanction  of  district  board  to 

two  houses  being  drained  by  one  drain — Building 

owner  improperly  connecting  four  houses  with 

one  drain — Liability  of  owner  of  house  to  repair 
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joint  drain  —  "Drain"  or  "sewer." — Where  «. 
person  obtained  the  BWiotion  of  a  dietriot  board 
to  tiw  coDstmction  of  a  drain  for  oarryins  the 
diddiave  of  two  honaea  into  the  sewer,  and  im- 
properly, without  the  aanotion  of  the  board,  oon- 
nected four,  instead  of  two,  honseswith  the  sewer 
by  the  one  drain  :  Held,  that  the  drain  in  question 
was  not  a  drain  for  draining  a  gronp  of  hoases  by 
a  combined  operation  nnder  the  order  of  a  district 
boud,  there  being  no  order  sanotioning  the  nse  of 
one  drain  for  fonr  houses  ;  that,  as  it  was  need  for 
the  drainage  of  more  than  one  honse  withont  snoh 
order,  it  was  a  "  sewer,"  and  not  a  "  drain," 
within  seat.  250  of  the  Metropolis  Management 
Aot  1855 ;  and  that  a  subsequent  owner  of  one  of 
the  hoases  was  not  estopped  by  the  misconduct  of 
the  bnilder,  of  which  he  had  no  knowledge,  from 
setting  up  as  a  defence  to  a  summons  against  him 
for  a  nnisanoe  on  his  premises  arising  from  such 
dnun,  'Uut  it  was  a  "sewer,"  and  therefore 
repairable  by  the  board.  (Kershaw  v.  Taylor.)  pa^e  274 

General  line  al  buildings — "  Building,  strnotnre,  or 
erection  " — ^WaJl  erected  as  advertisement  station 
— Cortifioate  of  superintending  architect— Appeal 
from  architect's  certificate — lasne  of  summons. 
— The  owners  of  a  dwelling-house  in  the  metro- 
polis, the  forecourt  of  wMch  was  bounded  towards 
the  highway  by  a  brick  wall  3  feet  high,  snr- 
monnteid  by  iron  railings  5  feet  6  inches  high, 
erected  nimn  the  wall  a  wooden  hoarding  12  feet 
high  for  advertising  purposes.  Objection  being 
made  by  the  London  County  Council,  under 
sect.  13  of  the  Metropolis  Management  and  Build- 
ing Aets  (Amendment)  Aot  1882,  to  the  hoarding 
■•  a  temporary  wooden  structure  erected  withont 
licence,  tlie  owners,  more  than  twelve  months 
after  its  erection,  removed  it,  together  with  the 
wall  and  railings,  and  erected  a  brick  wall  11  feet 
hig^  and  14  inches  thick.  The  wall  stood  partly 
upon  the  footings  of  the  old  wall,  but  its  face  was 
set  back  4)  inches,  so  as  to  leave  room  for  studs, 
to  which  was  fastened  a  wooden  hoarding  for 
advertiseineiits.  Complaint  was  then  made  by  the 
London  Connty  Council  against  the  owners,  i^pder 
seet.  75  of  the  Metropolis  Management  Amendment 
Aet  1E62  for  erecting  a  structure  beyond  the 
general  line  of  bniidings  withont  the  oonsent  of  the 
oonnoil.  Before  the  complaint  came  on  for  hear- 
ing, the  superintending  architect  decided  the 
general  line  of  buildings  at  the  point  to  be  further 
from  the  highway  than  the  wall ;  and,  on  an 
appeal,  for  which  the  hearing  of  the  complaint 
was  adjourned,  the  appellate  tribunal,  consti- 
tnted  under  sect.  28  of  the  London  Council 
(General  Powers)  Act  1890,  confirmed  his  decision. 
The  magistrate  ordered  the  demolition  of  the 
waU.  On  a  case  stated,  it  was  held  by  Cave  and 
Wright,  JJ.)  that,  notwithitanding  the  appeal  to 
the  appellate  tribunal,  the  general  line  of  build- 
ings at  the  point  had  been  decided  at  the  time  the 
complaint  came  on  for  hearing ;  that  the  old  wall 
and  Boarding  were  not  a  "  bnilding,  structure,  or 
erection  "  within  the  meaning  of  the  section;  that 
the  new  wall  was  snoh  a  "  bnilding.  structure,  or 
erection  erected  npon  land  previouuy  vacant ;  and 
that,  oonseqnently,  the  section  applied,  and  the 
order  for  demolition  must  be  affirmed  (72  L.  T.  Bep. 
600),  On  appeal :  Held,  that  it  was  not  a  con- 
dition precedent  that  the  superintending  architect 
shonld  have  determined  the  general  line  of  build- 
ings. Held  also,  that  the  wall  was  a  "  building, 
structure,  or  erection  "within  sect.  75,  and  that 
there  was  nothing  to  the  contrary  in  Wendon  v. 
The  London  County  Council  (70  L.  T.  Sep.  94, 
440 ;  (1891)  1  Q.  B.  227,  812).  (Lavy  and  Upjohn 
V.  The  London  County  Oonnoil.)      106 

Certificate  of  superintending  architeoi— House 

at  comer  of  two  streets. — Where  a  honse  is  built 
at  the  comer  of  two  streets  it  is  for  the  superin- 
tending architect  of  the  London  County  Council 
to  decide  in  which  street  the  honse  is  situate,  and 
not  for  the  magistrate  before  whom  proceedings 
are  taken  to  obtain  an  order  for  the  demolition  of 
the  honse  on  the  grnund  that  it  has  been  built 
beyond  the  general  line  of  bniidings.  (Allen  v. 
The  London  Connty  Council.)    107 


Paving  new  street — Apportionment  of  expenses — 
Mode  of  apportionment  —  Discretion  of  local 
anthority.  —  In  apportioning  the  expenses  of 
faving  a  new  street  among  the  owners  of  land 
Kbutting  thereon,  nnder  seot.  77  of  the  Metropolis 
Management  Aot  1862,  the  local  authority  have 
a  discretion  as  to  the  mode  of  apportionment,  and, 
if  made  bond  fide,  the  apportionment  cannot  be 
questioned.  (Metropolitan  District  Bailway  Com- 
pany V.  Fulhiun  Vestry.)     page  330 

Sewers — London  Connty  ConnoU— Power  of  Connty 
Council  to  order  vestries  to  make  sewers, — 
Seot.  138  of  the  Metropolis  Local  Management 
Aot  1855  does  not  empower  the  London  Connty 
Council,  as  the  successors  of  the  Metropolitan 
Board  of  Works,  to  order  a  vestry  to  carry  ont 
speoiflc  new  works  of  sewerage  in  the  metropolis, 
bat  leaves  to  the  vestry  the  initiative  in  this 
respect.  The  section  merely  gives  to  the  County 
Council  a  control  or  supervision  over  the  con- 
steaotion  and  arrangement  of  snoh  new  sewers. 
(Beg.  V.  The  Vestry  of  St.  George,  Hanover- 
square.)     62 

MOBT6AOE. 

Fraud  of  agent — Statute  of  Limitations — Trustee 
Aot  1888. — Where  fraud  is  relied  npon  to  take  a 
case  ont  of  the  Statute  of  Limitations  it  must  be 
the  fraud  of,  or  imputable  to,  the  person  who 
invokes  the  aid  of  the  statute,  (Thome  v.  Heard 
and  another.) S91 

Mortgage  of  ship — Hire-and^nrohase  agreement- 
Attaching  goods  to  ship — Snip's  equipment —Dis- 
position of  goods— Factors  Aot  1889  (52  &  S3  Vict. 
0.  45),  s.  9.  —  A  hire-and-pnrohase  agreement, 
under  which  the  hirer  has  no  power  to  determine 
the  agreement  by  retnming  the  goods  is  an 
"  agreement  to  buy  "  within  seot.  9  of  the  Factors 
Aotl889(52&53Vict.  c.  45).  And  if  the  hirer  in 
such  oaae,  being  the  mortgagor  of  a  ship,  attaches 
the  goods  to  the  ship  in  such  a  way  as  to  make 
them  part  of  the  ship's  equipment,  then  such  act, 
at  any  rate  if  followed  by  the  mortgagee  taking 
possession,  will  constitute  a  "  delivery "  by  the 
hirer  under  a  "disposition"  to  the  mortgagee 
within  the  same  section.  A,  owned  a  fishmg 
smack  which  he  mortgaged  to  B.  and  Co.  After 
the  date  of  the  mortgage  A.  entered  into  a  hire- 
and-pnrohase  agreement  with  C,  under  which  0. 
gave  A.  possession  of  a  trawling  warp  for  the 
smack.  This  agreement,  thongh  it  contained 
provisions  enabling  C.  to  determine  it  on  certain 
oontin^enoies,  gave  A.  no  power  to  do  so  by 
retnming  the  goods  to  C.  ■  A.  attached  the 
trawling  warp  to  the  smaok.  Subsequently  B. 
and  Co.  took  possession  of  the  smaok  and  warp 
nnder  the  mortgage.  C.  thereupon  forcibly  re- 
took possession  of  the  warp.  B.  and  Co.  sued  C. 
in  the  County  Court  for  trespass.  The  jndge  held 
that  the  property  in  the  warp  had  passed  to  B. 
and  Co.  nnder  sect.  9  of  the  Factors  Act  1839,  and 
gave  them  damages  against  C.  C.  appealed.  Held, 
that  the  County  Court  judge  was  right.  (The 
Hull  Bope  Works  Company  Limited  v.  Adams  )  ...  447 

Beversionary  interest  nnder  will — Fund  in  hands  of 
trustees — Puisne  inonmbranoera — Claim  by  mort- 
gagee to  receive  whole  trust  fund  mortgaged. — 
'The  trustees  of  a  fund,  which  has  been  mortgaged 
by  the  beneficiary  entitled  thereto  to  first  and 
subsequent  mortgagees,  are  not  compellable  to  pay 
over  the  whole  amount  of  snoh  fund  in  their 
hands  on  the  application  of  the  first  mortgagee, 
bnt  only  snoh  part  thereof  as  represents  his 
mortgage  debt,  in  accordance  with  the  settled 
practice  adopted  in  a  case  where  a  mortgaged 
fand  is  in  court.    (Re  Bell ;  Jeffeiy  r.  Sayles.)  ...  391 

NEGLIGENCE. 
Bailway  company-^Level  crossing — Breach  of  duty 
to  company  by  its  servant — Question  for  jury — 
Contributory  negligence. — The  plaintiff's  husband 
was  killed  by  a  railway  train  of  the  defendant 
company  while  crossing  their  line  at  night  at  a 
level    crossing.     There   was    evidence  that  the 
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night  was  dark  bat  olear,  that  the  ergine  carried 
a  head  light,  that  the  engine  driver  began 
to  whistle  abont  ten   eeoonds  before   the  train  ' 

passed  over  the  crossing,  and  that  the  line  was 
perfectly  straiirht  from  the  crossing  for  a  distance 
of  750  yards.  There  was  evidence  also  that  it  was 
the  dnty  of  the  gatekeeper  at  the  level  crossing, 
who  was  in  the  service  of  the  railway  company,  to 
stand  by  the  line  whenever  a  train  passed  by, 
whether  by  day  or  by  night,  and  by  means  of 
signals  to  show  to  the  engine  driver  whether  the 
road  was  clear.  There  was  also  evidence  that  the 
deceased  knew  that  that  was  the  dnty  of  the  gate- 
keeper, and  that  he  also  knew  that  the  habit  of  the 
gatekeeper  was  to  perform  that  dnty.  On  the 
night  in  qnestion  the  deceased  went  into  the  gate- 
keeper's lodge,  which  stood  by  the  level  crossing, 
and  spoke  to  the  gatekeeper,  who  was  sitting 
inside.  The  gatekeeper  knew  that  a  train  was 
ooming,  bat  he  did  not  warn  the  deceased,  nor 
did  he  go  oatside.  as  it  was  his  dnty  to  do.  The 
deceased  was  killed  a  few  seoonda  after  leaving 
the  lodge.  At  the  trial  the  jury  foand  a  verdict 
for  the  plaintiff.  Held,  that  an  application  for  a 
new  trial  mast  be  refnsed.  There  was  evidence 
npon  which  a  jnry  mi^ht  reasonably  conclude 
that  the  deceased  was  misled  by  the  gatekeeper's 
neglect  of  his  dnties  into  thinking  as  he  left  the 
\oagf  that  no  train  was  coming,  and  that  he  was 
jnsufled  therefore  in  paying  no  attention  whether 
a  train  was  coming,  and  was  not  guilty  of  want  of 
reasonable  care.  (Smith  v.  The  Sonth- Eastern 
Bailway  Company.)      >.    ,„     page  614 

NULLITY  OF  MAEBIAGE. 
PresBoie  exercised  by  mother  of  petitioner— Duress. 
— The  petitioner,  a  girl  of  seventeen,  went  throogh 
a  ceremony  of  marriage  in  chnrch,  by  licence,  in 
1889.  The  respondent,  some  twelve  or  fifteen 
years  her  senior,  had  only  met  her  a  few  times  as 
a  friend  of  her  brother,  and  had  never  shown  any 
affeotion  for  her.  nor  proposed  marriage  to  her. 
On  the  day  of  the  ceremony  her  mother  took  her 
for  a  drive.  They  alighted  at  the  churob,  where 
they  found  the  respondent,  who  told  her  she  was 
to  do  as  her  mother  bade  her.  Acting  nnder  her 
mothor's  inflaence,  she  went  through  the  ceremony, 
which  her  mother  told  her  was  only  a  betrothal. 
She  signed  the  register  in  a  firm  hand.  She  had 
never  read  the  marriage  service,  nor  seen  a 
wedding.  She  threw  away  the  wedding-ring  out- 
side the  chnrch,  and  never  again  saw  the  respon- 
dent, who  left  £ngUnd  the  same  day,  in  company 
with  the  petitioner's  brother,  npon  whom,  also, 
secrecy  was  enjoined  by  the  mother,  on  his  rotnm, 
later  in  the  same  year,  and  to  whom  the  resipon- 
dent  had,  while  in  Sooth  Africa,  oommanicated 
the  fact  of  the  marriage.  In  1893  the  petitioner 
married  another  man,  and  not  long  afterwards 
her  lather  received  a  letter  from  the  respondent, 
claiming  her  as  bis  wife.  The  Coart  came  to  the 
oonclnsion  that  the  petitioner  was  not  a  free 
agent,  but  that  she  went  through  the  ceremony 
with  the  respondent  under  doress,  exercised  by 
her  mother  acting  in  concart  with  the  respondent. 
The  petitioner  was  therefore  entitled  to  nave  the 
marriage  annulled.  (Clatk,  falsely  called  Stier, 
».  Stier.)   032 

PABTNEBSHIP. 
Ac  counts — Concealed  fraud — Investigation  of  part- 
nership books — Reasonable  diligence  in  discovery 
of  fraud— Statute  of  Limitations  (3  <t  4  Will.  4, 
c.  27),  B.  26. — A  father  and  his  two  sons,  A.  and  B., 
commenced,  in  1856,  to  carry  on  business  together 
in  partnership,  but  under  no  articles  of  partner- 
ship. In  1870  A.  married,  and  the  partnership 
was  coiitiDued  under  a  fresh  verbal  agreement. 
The  father  having  died  in  1886,  the  sons  continued 
to  carry  on  the  business  in  partnership  under  the 
same  siyle  until  the  death  of  A.  in  1893.  Daring 
the  whole  of  that  period  there  was  never  any 
settled  account  between  the  partners.  A.'s 
widow  and  executrix  claimed  an  account  of  the 
partnership  dealings  between  A.  and  B.  from  1836 


to  1893.  B.  claimed  that  the  account  shocld  b« 
taken  from  1870.  A.'s  widow  set  np  the  Statute 
of  Limitations.  B.  proved  that,  between  1870 
and  1886,  A.  had  misappropriated  the  funds  of 
the  partnership  under  circumstances  amounting 
to  concealed  fraud.  Held,  that  the  Statute  of 
Limitations  did  not  apply  as  between  A.  and  B., 
the  oontinning  partners  j  but  that,  even  assuming 
that  the  statnte  applied  as  between  existiniir 
partners,  it  was  ousted  by  the  doctrine  of  con- 
cealed fraud.  Held  also,  that  the  fact  that  the 
fraud  might  have  been  discovered  if  the  partner- 
ship books  had  been  investigated  was  not  an 
answer  to  the  application  of  the  doctrine  in  a  case 
of  this  kind,  unless  the  complaining  partner 
wiKollj  shut  his  eyes,  and  did  not  choose  to  avail 
himself  of  the  means  of  knowledge  at  hand.  Held , 
therefore,  that  the  account  ought  to  be  taken 
from  1870.  or,  if  either  party  insisted,  from  1856. 

(Betjamann  v.  Betjemann.) .page      2 

Judgment  debt  of  one  partnei — Charging  order  on 
interest  in  partnership  property  —  Order  for 
acooonta  of  the  partnership. — When  the  judg- 
ment creditor  of  a  partner  has  obtained  an  order 
charging  that  partner's  interest  in  the  partnership 

Sroperty  and  proSts  with  payment  of  the  judgment 
ebt,  under  sect.  23,  sub-sect.  2,  of  the  Partner- 
ship Act  1890,  an  order  for  aocounts  and  inquiries, 
other  than  those  to  which  an  assignee  of  the  share 
of  a  partner  would  be  entitled,  ought  not  to  be 
made,  under  that  section,  except  under  speoisl 
circnmstanoes.      (Brown,    Janson,   and    (jo.    v. 

Hutchinson,  No.  2.)      8 

Betiring  partner  —  Sale  of  goodwill  —  Competing 
business — Soliciting  cnstomers  of  old  firm. — When 
the  goodwill  of  a  business  is  sold  the  vendor  does 
not,  by  reason  of  that  sale  only,  in  the  absence  of 
any  covenant,  impose  upon  himself  any  obligation 
not  to  oan^  on  a  oomp>eting  business.  Bat,  aa 
the  connection  formed  with  onstomera  ooostitates 
the  goodwill  of  a  business,  a  man  who  has  parted 
with  thn  goodwill  must  not  avail  himself  of  his 
special  kaowledge  of  the  old  cnttomers  to  attract 
them  to  his  competing  business.  The  appellants 
and  the  respondent  carried  on  a  business  in 
partnership  on  the  terms  that,  on  the  expiration 
of  the  partnership  by  efilaxion  of  time,  the  good- 
will of  the  business  shonld  belong  to  the  appel- 
lants. Held  (reversing  the  judgment  of  the  osoft 
below),  that  the  appellants  were  entitled  to  an 
injanction  restraining  the  respondent  from  can- 
vassing in  any  way  by  himself  or  his  agents  any 
person  who  had  been,  prior  to  the  dissolution  of  the 
partnership,  a  oustomer  of  the  firm,  with  a  view  of 
inducing  such  person  to  deal  with  him  after  such 
dissolution.    (Trego  and  another  v.  Hunt. ) 514 

PATENTS,  DESIGNS,  AND  TBADE  MARKS. 
Design — Copyright— Infringement. — The  plaintiffs 
were  the  regi.stcred  proprietors  of  two  designs  for 
upright  hexagonal  oil  stoves,  consisting  of  a 
church  window  of  a  particular  style  of  archi- 
tecture, with  tracery  above  and  balow.  The 
defendants  sold  similar  stoves,  and  adopted  the 
design  of  a  church  window  of  a  different  style  of 
architecture,  with  tracery  above  and  below,  but 
the  tracery  was  different  in  character.  Held, 
that  the  defendants'  design  was  an  ''obvious 
imitation  "  of  the  plaintiffs'  design  within  the 
meaning  of  sect.  58  of  the  Patents,  &c.  Act  1883 ; 
that,  although  there  were  differences  in  details, 
yet  in  all  essential  features  their  designs  were 
alike ;  and  that  in  those  essential  features  the 
plaintiffs'  designs  were  dissimilar  to  all  previous 
designs  for  oil  stoves.  The  insertion  of  the  words 
"  pattern,  shape,  or  configuration  "  in  the  applica- 
tion for  the  registration  of  a  design,  ss  required 
by  rule  9  of  the  Designs  Bales  1890,  does  not 
prevent  the  registration  from  being  a  registration 
of  the  design  as  a  whole.  A  person  who  has 
registered  a  design  is  not  deprived  of  his  right 
to  protection  merely  because  he  has,  without 
fraudulent  intent,  put  on  articles  that  he  sells 
registered  numbers  which  onght  not  to  be  there. 
Where  variations  in  a  registered  design  are  im- 
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material  and  not  improTements  nor  adrantageoas, 
and  do  not  make  a  wholly  new  ani  desirable 
desijni,  anyone  desiring  to  mannfactore  the 
artiuB  Represented  can,  as  soon  as  the  original 
reKietration  term  expires,  ezaotly  copy  what  was 
^  originally  registered,  provided  that  he  avoids 
those  variations.  (John  Harper  and  Co.  Limited 
V.  The  Wright  and  Botler  Lamp  Mannfaotoring - 
Company  Limited.)       page  S36,  486 

Patent  —  Infringement  —  Specification  —  Claim  of 
"  any  other  suitable  driving  motion  " — -Validity — 
Amendment. — Where  a  speciSoation  has  been 
amended  under  the  Patents  Aot  188.S,  the  amended 
claim  is  to  be  snbstitnted  for  all  pnrpo.ses  for  the 
ori^nal  claim,  and  no  argnment  against  the 
Tah^ty  of  the  patent  can  be  foanded  npon  an 
alleged  discrepancy  between  them.  An  inventor 
took  out  a  patent  for  certain  improvements  in 
maohinery  to  be  driven  in  a  manner  described,  or 
by  "any  other  snitable  driving  motion."  Held, 
tbat  this  alternative  claim  did  not  make  the 
patent  invalid,  the  particnlar  sonrce  from  which 
the  motive  power  was  obtained  not  beiii?  essential, 
or  claimed  as  a  part  of  the  patent.  (Marsden  v. 
Moeer.)      667 

Practice  —  Costs  —  Taxation  —  Partionlara    of 

objections— Certificate — ^Action  not  brought  to 
trial. — Snb-sedt.  (6)  of  sect.  29  of  the  Patents, 
Designs,  and  Trade  Marks  Act  1883  is  not  confined 
to  a  case  where  the  action  has  been  tried.  (Mid- 
dleton  f.  Bradley.) 81 

Prolongation  —  Assignment    by    inventor.  — 

An  extension  of  a  patent  will  not  be  granted  to 
assignees  when  the  inventor  has  no  legitimate 
intmest  in  making  the  application  himself.  (Re 
The  Bower-Barff  Patent.)    36 

Praotiee — Patent — Actionfor  infringement — Alleged 
invalidity  of  patent  on  gronnd  of  anticipation — 
Appeal — Amendment  of  particulars  of  objection 
— i'orther  evidence  —  Jurisdiction  of  Court  of 
Appeal. — Under  the  combined  operation  of  sect. 
29  of  the  Patents,  &o..  Act  1888,  and  mle  4  of 
Order  LVIII.  of  the  Bnles  of  Court,  the  Court  of 
Appeal  has  jurisdiction,  pending  an  appeal  by  the 
defendants  to  an  action  brought  to  restrain  the 
infringement  of  a  patent,  to  grant  an  applioation 
by  them  for  leave  to  amend  their  particulars  of 
objection,  and  to  adduce  further  evidence  on  the 
hearing  of  the  appeal.  Seasons  for  not  exercising 
■noh  jurisdiction  diacuesed.  (The  Shoe  Maohinery 
Company  Limited  V.  Cutlan.)     419 

TTiade     mark — Begistration— Name     of     flctitions 

Serson. — The  name  of  a  real  person,  living  or 
ead,  or  of  a  fictitious  j^rson,  or  of  a  firm  is  not 
a  proper  subject  for  registration,  as  a  mere  name, 
as  a  trade  mark,  unless  printed,  impressed,  or 
woven,  in  some  particnlar  and  distinctive  manner 
onder  snb-seot.  (a)  of  sect.  10  of  the  Tride  Marks 
Aot  1888.  (Holt  and  Co.  «.  Saunders,  Orsen,  and 
Co. ;  Be  Holt  and  Co.'s  Trade  Mark  )    572 

PEDLAE. 
Pedlar's  certificate — Whether  a  pedlar's  certificate 
entitles  holder  to  act  aa  "  licensed  hawker." — By 
seot.  6  of  the  Pedlars  Act  1S71  a  certificate  under 
that  Aot  is  to  have  the  same  effect  as  a  hankers' 
licenoe  for  the  purpose  of  the  Markets  and  Fairs 
Clauses  Act  1847,  and  the  term  "  licensed  hawker" 
shall  be  construed  to  include  a  pedlar  holding 
saeh  a  certificate  ;  and  by  seot.  13  of  the  Markets 
and  Fairs  Clauses  Act  1817,  a  penalty  is  imposed 
upon  every  person  "  other  than  a  licensed 
hawker,"  who  sells  in  a  market,  except  in  his 
own  dwelling-place  or  shop,  any  articles  in  respect 
of  which  tolls  are  authorised  to  be  taken  in  that 
market.  A  person  who  held  a  pedlar's  certificate, 
but  not  a  hawker's  licence,  in  a  market  sold  or 
exposed  for  sale  in  a  cart  drawn  by  a  horse 
articles  in  respect  of  which  tolls  were  authorised 
to  be  taken  in  that  market:  Held,  that  such 
person,  although  he  held  a  pedlar's  certificate, 
was  not  a  ''licensed  hawker"  by  virtue  of 
sect.  6  of  the  Pedlars  Act  1871,  as  the  word 
"  pedlar  "  in  that  section  means  a  pedlar  when 


he  is  acting  as  a  pedlar,  and  that  therefore  he 
was  not  exempted  by  the  pedlars'  certificate  from 
the  penalty  imposed  by  seot.  13  of  the  Markets 
and  Fairs  Clanses  Aot  1817.  (The  Woolwich 
Local  Board,  apps.,  v.  Gardiner  and  another, 
resps.)       page  218 

PENALTIES. 
Penalties  imposed  by  police  magistrate — Appropria- 
tion of  same  by  receiver  of  metropolitan  police — ■ 
Title  of  local  authority. — A  penalty  recovered 
before  a  metropolitan  police  magistrate  under 
seot.  6  of  the  Margarine  Aot  1887,  in  the  case  of 
a  prosecution  by  an  "  officer,  inapflctor,  or  con- 
stable of  the  authority  who  shall  have  appsinted 
an  analyst "  within  the  meaning  of  sect.  2t>  of  the 
Sale  of  Food  and  Drugs  Act  1875,  must  be  p  lid  to 
such  officer,  inspector,  or  constable,  and  not  to 
the  receiver  of  the  metropolitan  police  district,  in 
accordance  with  sect.  47  of  the  Metropolitan 
Pulice  Courts  Act  1839.  The  appropriation  of 
penalties  effected  b;  sect.  26  of  the  Sale  of  Food 
and  Drugs  Act  1875  is  a  "proceeding"  within  the 
meaning  of  sect.  12  of  the  Margarine  Aot  1878. 
(Beg.  V.  Titterton.) 315 

PEEPETUITIES. 
Bale  against  perpetuities — Will— Gift  to  daughters 
of  A, — Direction  to  settle  their  shares— Daughter 
living  at  death  of  testator — Severable  gift. — A 
testator  gave  the  residue  of  his  real  and  personal 
estate  to  trustees  upon  trast  for  A.  for  life,  and, 
after  her  death,  for  her  daughters  who  should 
attain  the  age  of  twenty;-one  years  or  marry,  in 
equal  sharea ;  and  he  directed  the  trustees  to 
stand  possessed  of  the  share  of  any  such  daughter 
upon  trust  for  her  for  life,  and,  after  her  decease, 
upon  certain  trusts  in  favour  of  her  children. 
Held,  that  the  provision  for  the  settlement  of  the 
shares  of  the  daughters  of  A.  was  not  void  for 
remoteness  in  the  case  of  a  daughter  who  was 
living  at  the  death  of  the  testator,  and  'Would 
have  been  valid  thoueh  other  daughters  had  been 
bom  after  the  testator's  death,  to  whose  shares 
the  proviso  oonld  not  legally  apply,  (Be  Boasell ; 
Dorrell  t).  Dorrell.)       195 

POOE  IU.TE. 
Beneficial  occupation — London  Connty  Council — 
Fnrchase  and  occupation  of  lands  to  be  held  as  a 
public  park — Liability  to  be  rated. — The  London 
County  Council  are  liable  to  be  rated  for  the 
relief  of  the  poor  in  respect  of  their  occupation  of 
lands  and  buildings,  which  they  have  pnrchued 
and  laid  out  as  apublio  p&rk  and  recreation  ground, 
under  the  provisions  of  the  London  Coundl 
(General  Powers)  Act  1890,  which  empowers,  but 
does  not  compel,  the  council  to  purcluise  certain 
lands  to  be  laid  out  and  maintained  as  a  public 
park.  The  proper  basis  of  assessment  in  such 
cases  considered.  (The  London  County  Council, 
apps.  V.  The  Churchwardens  and  Overseers  of 
the  Pariah  of  Lambeth,  resps.) 408 

PBACTICE. 
Action— Order  of  Probate  Division  to  pay  costs — 
Action  in  Queen's  Bench  Division  to  recover  such 
coatd — Bnles  of  the  Supreme  Court,  Order  XLII., 
r.  21. — In  an  action  in  the  Probate  Division  an 
order  was  made  by  the  registrar  that  proceedings 
should  be  discontinued,  and  that  the  defendant 
should  pay  the  plaintiff's  taxed  coats.  The  costs 
were  taxed,  and  an  order  was  made  by  the  Presi- 
dent of  the  Probate  Division  that  the  defendant 
should  pay  to  the  plaintiff  I27{.,  the  amount  of 
the  taxed  costs.  The  plaintiff  sued  the  defendant 
in  the  Queen's  Bench  Diyision,  upon  a  specially 
indorsed  writ,  to  recover  that  sum  of  127(.,  and 
obtained  leave  to  sign  final  judgment  under  Order 
XIV,  Held,  that  an  action  could  be  brought  in 
the  Queen's  Bench  Division,  upon  the  order  of  the 
Probate  Division,  and  that  leave  to  sign  final 
judgment  under  Order  XIV.  was  properly  given. 
(Norton  V.  Gregory.)    10 
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Action  for  frandnlant  miarepreientetion  —  Dis. 
ooTeiy  before  partioalan.  —  In  an  aotioii  for 
frandnlent  miBrepreeentation  the  plaintii's  in 
their  statement  of  oUum  stated  two  specific  uasea 
of  frandnlent  misrepresentation  (whion  the  defen- 
dants admitted)  and  alleged  generally  that  the 
defendants  had  on  divers  other  oocasions  com- 
mitted similar  acts.  An  order  having  been  made 
in  chambers  for  the  plaintiffs  to  give  partionlars 
before  they  obtained  discovery  from  the  defen- 
dants and  inspection  of  their  books,  a  motion  was 
made  to  vary  this  order  by  making  the  discovery 
precede  the  particulars,  the  plaintiffs  alleging 
that,  althonffh  they  had  information  in  their  pos- 
session tending  to  support  theotiier  charges,  they 
oonld  not  sabstantially  comply  with  the  order  for 
partionlars  nntil  they  had  inspected  the  defen- 
dants' books.  Held,  that  this  order  onght  to  be 
varied  by  directing  discovery  to  precede  par- 
ticulars. There  is  no  hard  and  fast  mle  as  to  the 
class  of  cases  in  which  particulars  should  precede 
discovery  or  discovery  precede  partionlars,  bnt  in 
each  case  the  court  will  have  regard  to  the 
special  circumstances.  (Waynes  Herthyr  Com- 
pany limited  v.  D.  Badford  and  Co.)    page  S2i 

Action  for  injunction — Befusal  by  court  of  first 
instance— Injnnction  granted  on  appeal  —  Sus- 
pension of  injnnotion— -Extension  of  time — Court 
to  which  application  shonld  be  made. — Notwith- 
standing that  an  injunction  refused  by  a  jndge  of 
first  instance  has  been  granted  by  the  Coort  of 
Appeal,  and  its  operation  suspended  for  a  certain 
time,  an  application  for  its  further  suspension  may 
properly  be  made  to,  and  disposed  of  by,  the 
indge  of  first  instance.  (Shelfer  v.  The  City  of 
London  Electric  Lighting  Company  Lim;  Menx's 
Brewery  Company  Limited  V.  The  same.)     42 

Action  of  tort — Bemittal  to  County  Court. — An 
action  of  tort  which  has  been  ordered  under 
sect.  66  of  the  Connty  Courts  Act  1888  to  be 
remitted  to  a  County  Court,  remains  in  the  High 
Court  until  the  plaintitF  has  lodged  the  original 
writ  and  the  order  with  the  registrar  of  such 
court.    (B'Errico  v.  Samuel  and  another.)    680 

Administration  action  commenced  in  Chancery 
Division — Appointment  of  receiver — Bankruptcy 
of  defendant— Transfer  of  action  to  Bankmpt<^ 
Court— Procedure. — The  beneficiaries  under  a 
will  commenced  an  action  in  the  Chancery  Division 
against  the  acting  trustee  aud  executor,  who  was 
a  partner  in  the  deceased  testator's  business, 
claiming  a  declaration  that  the  assets  of  the 
business  formed  part  of  the  estate  of  the  testator ; 
that  an  account  might  be  taken  of  the  partnership 
dealings,  and  that  the  affairs  of  the  partnership 
might  be  wound-up  ;  that  the  defendant  might  be 
removed  from  being  a  trustee,  and  that  new 
trustees  might  be  appointed  ;  and  administration 
of  the  testator's  estate.  A  receiver  was  then 
appointed  to  get  in  the  testator's  estate,  and  the 
debts  and  assets  of  the  partnership  business. 
Shortly  afterwards  the  defendant  was  adjudicated 
a  bankrupt.  Thereupon  his  trustee  in  bankruptcy 
applied  to  the  Chancery  Division  that  thereoeiver 
might  be  discharged,  and  the  action  handed  over 
to  the  Bankmptcy  Court  so  far  as  related  to  the 
debts  and  assets  of  the  partnership  business.  It 
was  decided  by  Kekewich,  J.  that,  the  Chancery 
Division  having  seisin  of  the  action,  it  would  not 
be  proper  to  hand  it  over  to  the  Bankruptcy  Court, 
nor  to  divide  the  administration  into  two  parts. 
On  appeal :  Held,  that  the  application  was  wrongly 
made,  the  right  procedure  heing  to  apply  to  the 
judge  of  the  Bankmptcy  Court,  under  sect.  102, 
sub-sect.  4.  of  the  Bankruptcy  Act  188.",  to  order 
a  transfer  to  himself  of  the  action  pending  in  the 
Chancery  Division.  Held,  therefore,  that,  on  this 
ground,  the  appeal  must  bisdiamissed.  {Ro  Somes  ; 
Stewart  V.  Somes.) 359 

Admissions — Payment  into  court— Parties — Joinder. 
— A  motion  was  brought  by  some  of  the  plaintiffs 
in  this  action,  asking  that  the  defendant  might  be 
ordered  to  pay  certain  trust  moneys  into  court  to 
the  credit  of  the  action  on  the  ground  that  he  had 
admitted  in  his  defence  that  the  moneys  had  been 


in  the  hands  of  W.,  of  whom  the  defendant  waa 
executor  and  legal  personal  representative.  Held, 
that  the  motion  conld  not  be  made  by  some  of  the 
plaintiffs  independently  of  the  others,  bnt  that 
they  most  all  oononr.  (Be  Wright ;  Eirke  v. 
North.)    iMige  3M 

Appealable  amount — Connter-olaim— Action  against 
a  solicitor  for  negligence — Evidence — Admissi- 
bility— Jamaica  Civil  Code,  sect,  428 — New  trial. 
— ^Where  the  claim  on  a  counter-claim  is  below 
the  appealable  amount,  an  appeal  will  neverthe- 
less fie  if  the  whole  amount  of  the  claim  in  the 
action  exceeds  that  amount.  In  an  action  against 
a  solicitor  for  negligence  in  not  taking  the  proofs 
of  the  witnesses  before  the  trial,  it  was  proposed 
to  call  the  wiimesses  to  show  what  evidence  they 
would  have  given  if  proofs  had  been  taken.  Held, 
that  the  evidence  was  admissible ;  but  (affirming 
the  judgment  of  the  court  below),  as  sect.  428  of 
the  Jamaica  Civil  Code  enacts  that  "  a  new  trial 
shall  not  be  granted  on  the  ground  of  misdirection, 
or  of  the  improper  admission  or  rejection  of  evi- 
dence .  .  .  unless  in  the  opinion  of  the  oonit 
some  substantial  wrong  or  miscairiage  has  been 
thereby  occasioned,"  a  nrw  trial  should  not  be 
granted,  it  appearing  that  the  evidence,  if 
admitted,  could  nave  had  no  legitimate  effect  on 
the  verdict.    (Manley  v,  Palache.) 98 

Appeal  —  Leave  —  Time  expired  —  Mort^affe — 
SoUoitor-mortgagee — Profit  costs — Alteration  of 
law  since  judgment.  —  Extension  of  the  time 
limited  for  appealing  from  decisions  in  oases 
which  had  been  adjudicated  upon  previously  to 
the  passing  of  the  Mortgagees'  Legal  Costs  Act 
1895,  and  which  were  right  at  the  time  when  they 
were  prononnoed,  will  not  be  allowed,  notwith- 
standing that  sect.  3  of  that  statute  is  re- 
trospective in  its  operation.  (Eyre  v.  Wynn- 
Maokenzie.)     571 

Special  case  raising  questions  of  fact — Decision 

extra  curtum  curiae. — Where  the  court  gives  a 
decision  in  any  matter  extra  curaum  curies  it  must 
be  taken  to  be  of  the  nature  of  an  award  by  arbi- 
trators, and  no  appeal  will  lie  except  by  consent 
of  all  parties.  A  special  case  was  stated  which 
did  not  raise,  and  was  not  intended  to  raise,  any 
question  of  law,  bnt  questions  of  fact  only.  A 
divisional  conrt,  at  the  request  of  the  parties, 
gave  judgment  upon  it.  Held,  that  such  judg- 
ment was  sabstantially  a  consent  order,  and  that 
no  appeal  would  lie.    (Burgess  v.  Morton.) 713 

Arbitration — Stay  of  proceedings— Application  for 
extension  of  time — Step  in  proceedings — Arbitra- 
tion Act  1889 — Appeal  to  House  of  Lords. — An 
application  for  an  order  for  Lhe  extension  of  the 
time  for  the  delivery  of  a  defence  is  a  "  step  in 
the  proceedings  "  within  the  meaning  of  sect.  4 
of  the  Arbitration  Act  1889,  and  a  defendant 
who  has  obtained  such  order  is  not  entitled 
to  apply  for  a  stay  of  proceedings  under 
that  section.  (Ford's  Hotel  (Jompany  Limited  v. 
Bartlett.) 665 

Bankmptcy  of  plaintiff  in  action — Disoontinaance 
by  trustee — Stay  of  proceedings — Assignment  of 
interest  by  trustee — Fresh  action  by  assignee  for 
same  relief— Order  XXY.,  r.  4.— The  plaintiff  in 
an  action  having  become  bankrupt,  his  trustee  in 
bankruptcy  elected  not  to  continue  the  action, 
and  thereupon  an  unconditional  order  was 
obtained  by  the  defendants  stsying  further  pro- 
ceedings. B.  having  purchased  the  truetee's 
interest,  commenced  a  second  action  for  the  same 
relief  as  that  asked  by  the  former  action.  Upon 
motion  to  dismioF  *he  second  action,  as  an  abuse 
of  the  process  of  the  court  and  as  frivolous  and 
vexatious,  it  was  decided  by  Kekewich,  J.  {ante, 
p.  118)  that  it  must  be  dismissed ;  the  trustee, 
who  alone  had  the  right  of  action  in  him,  having 
by  his  election  barred  anybody  subsequently 
becoming  entitled  through  him  to  the  same  cause 
of  action.  On  appeal :  Held,  that  the  action 
ought  not  to  be  dismiesed  in  a  summary  way  as 
frivolous  and  vexations,  as  the  motion  gave  rise  to 
a  question  that  required  consideration,  namely, 
whether  the  order  staying  the  proceedings  in  the 
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former  action  w*b  eqniralent  to  a  jnderment  for 
the  defendants.  (Bean  v.  Flower.)  —page  118,  371 
Commeroial  oanae  —  Entry  in  oommeroial  list  — 
Applioation  by  plaintiff  before  appearance  of 
defendant. — Upon  an  applioation  by  the  plaintiff 
in  an  action  in  the  Qneen'e  Bench  Divirion,  before 
the  defendant  had  entered  an  appearance,  and 
before  the  time  linuted  for  his  appearance  has 
ezinred,  the  jadge  charged  with  commercial 
bnaineaa  may  order  that  the  canse  be  entered  in 
the  commercial  list.  The  jndge  may  direct  that 
the  coeta  of  inch  an  application  abaU  be  coata  in 
the  oanie.  (Barry  v.  The  PernTian  Corporation 
Linuted.) 678 

Compaiiies — Appeal  from  jutioea — ^Beoognisanoe — 
Company  entering  into^Liqnidation  —  Batiftoa- 
tion. — ^Whan  a  company  is  required  to  enter  into 
a  reoogniaance,  sncn  recognisance  may  be  entered 
into  by  a  director  or  memb«r  of  the  company 
aoting  for  or  on  behalf  of  the  company,  and  this 
baa  been  the  praotioe  for  many  years.  If  the 
company  be  in  liquidation,  a  director  or  member 
baa  no  longer  authority  to  enter  into  a  reoogni- 
aanoe  for  we  company,  and  the  liquidator  cannot 
afterwards  ratify  the  act  of  a  director  or  member 
who  so  enters  into  the  recognisance  after  the 
Uqnidation.  (The  Southern  Counties  Deposit 
Bank  Limited,  apps.,  v.  Boaler,  reap.)    155 

Coots — New  trial  motion — Shorthand  notes— Sum- 
ming  sp  of  judge. — Upon  a  motion  for  a  new  trial, 
an  application  for  the  costs  of  the  shorthand- 
writOT's  notes  of  the  summing  np  of  the  judge  at 
the  trial,  will  only  be  frranted  in  exceptional 
cases.    (Andrews  v.  Mockford  and  others,  No.  2.).  780 

Taxation  —  Allowance    to    witnesses  —  Hotel 

•xpenaes — Taxing  master's  discretion. — This  was 
an  action  for  damages  for  poUnting  the  water  in 
the  plaintiff's  reservoir.  At  the  hearing  the 
defendants  were  ordered  to  pay  831.  damages  and 
the  costs  of  the  action,  except  the  costs  of  a 
motion  for  injnnction.  The  costs  were  taxed,  and 
the  defendants  took  in  objections  (1)  to  the  alloW' 
anoe  by  the  ttuing  master  of  eleven  witnesses, 
thongh  only  three  were  called ;  (2)  the  allowance 
of  the  coets  of  a  photographer,  who  was  brought 
np  to  prove  certain  photographs,  bnt  not  called  ; 
the  allowance  to  each  professional  witness  of  11.  Is. 
a  day  for  hotel  expenses,  in  addition  to  a  daUy 
aom  for  attendance  as  witneaa,  which  was,  in  each 
eaae,  nearly  the  maximum  allowed  by  the  scale 
iamed  by  the  common  law  judges  in  1853,  The 
master  replied  that  he  had  exercised  his  discre- 
tion in  every  case.  Held,  on  a  summons  to  vary 
the  taxing  master's  certificate,  that  (1)  and  (2) 
were  matters  within  the  taxing  master's  discretion , 
and  the  oourt  would  not  interfere.  Semhle,  if  the 
court  had  been  exercising  its  own  discretion,  it 
would  not  have  allowed  the  costs  of  the  photo- 
grapher, called  merely  to  prove  the  taking  of  the 
photographs,  nnlesa  the  other  side  bad  been  pre- 
viooaly  asked  to  admit  them.  As  to  (3),  Held, 
that  the  scale  of  18S3  is  not  binding  on  the  taxing 
masters,  bnt  they  have  a  full  dircretion  under 
Order  LXV.,  r.  27  (9),  (37j,  (38),  to  allow  witnesses 
their  hotel  expenses,  in  addition  to,  or  as  part  of, 
a  reasonable  allowance  for  their  time.  (East 
Stonehonse  Local  Board  t>.  The  Victoria  Brewery 
Company  limited.)        54 

Taxation— Set-off — Husband  and  wife— Reati- 

tntion  of  conjugal  rights — Judicial  separation. — 
A  petition  by  a  wife  for  restitution  of  conjagal 
rii^ts  and  a  counter-claim  by  her  husband  for 
itidicial  separation  wereb^th  dismissed  with  costs 
by  the  Court  of  Appeal,  the  costs  of  the  one  to  be 
aet  off  against  the  costs  of  the  other  in  the  court 
below,  and  no  costs  of  the  appeal  being  allowed. 
The  husband  having  subsequently  presented  an 
appeal  to  the  House  of  Lords,  the  Court  of 
A^aal  ordered  that  the  taxation  of  the  costs 
•honld  be  suspended  nntil  after  his  appeal  was 
determined,  on  his  undertaking  to  duly  prosecute 
it.    (BnsseU  «.  Bassell,  No.  2.) 569 

■ Taxation — Shorthand-writer's  notes— Evidence 

at  trial  of  action  before  a  jndge  and  jnry — Sum- 
ming np  of  the  judge. — la  an  ordinary  case,  in  the 


absence  of  special  directions,  the  praotioe  is  not 
to  allow  the  ooata  of  the  shorthand-writer's  notes 
of  the  evidence  taken  at  the  trial  of  an  action 
before  a  jndge  and  jury,  bnt  onl;^  of  the  judge's 
somming  np.  (Pilling  v.  The  Joint  Stock  Insti- 
tute Limited.) page  570 

Costa  —  Title  to  hereditaments  ^Jnrisdiction  of 
County  Court. — ^In  an  action  brought  in  the  Hi^h 
Coart  for  damage  to  the  plaintiff's  reversion  in. 
certain  hereditaments,  the  value  of  which  ex- 
ceeded sot.  by  the  year,  by  reason  of  the  inter- 
ference by  the  defendant  with  the  flow  of  water 
in  a  pipe  iwasing  through  the  defendant's  land 
and  supplying  the  hereditamenta,  the  defendant 
denied  the  plaintiff's  title  to  the  pipe  and  flow  of 
water,  and,  while  denying  liabiliiy,  paid  40«.  into 
oourt.  The  plaintiff  took  out  the  40s.  in  satis- 
faction of  his  claim.  Held,  that  the  title  to  a 
hereditament  was  in  qnestion  within  the  meaning 
of  sect.  56  of  the  County  Courts  Act  1888,  and, 
thei«fore,  aa  the  action  could  not  have  been  oom- 
menoed  in  a  Connty  Court,  the  plaintiff  waa 
entitled  to  his  costs  of  action,  and  sect.  116  of  the 
County  Courts  Act  did  not  apply.  (Howorthv. 
Sntcliffe.) 877 

Court  of  Appeal — Behearing — Trial  by  jndge  with- 
out a  jnrjy. — Where  a  case  tried  by  a  judge 
without  a  ]ury  comes  to  the  Court  of  Appeal,  the 
presumption  is  that  the  decision  of  the  oourt 
below  on  the  facts  was  right,  and  that  pre- 
sumption must  be  displaced  by  the  appellant.  If 
the  appellant  satisfactorily  makes  out  that  the 
judge  below  was  wrong,  then  the  decision  should 
be  reversed  ;  but  if  the  case  is  left  in  doubt  the 
Court  of  Appeal  will  not  disturb  the  deoision  of 
the  conrt  below.  (The  Colonial  Securities  Trust 
Company  Limited  V.  Massey.)    487 

Eridence — Bankers'  Books  Evidence  Act  1879. — In 
an  application  under  the  Bankers'  Books  Evi- 
dence Act  1879  for  leave  to  inspect  before  trial 
bankers'  books  containing  entries  of  the  banking 
aooount  of  a  person,  a  party  to  the  action,  he  is 
entitled  to  rely  upon  the  same  privilege  as  to 
items  which  he  swears  are  irrelevant  to  the 
matters   in  qnestion,  aa  existed  in   other  appli- 

.  cations  for  inspection  before  trial  made  previonsly 
to  the  pusing  of  the  Act.  (The  South  Stafford- 
shire 'rramways  Company  Limited  v.  Ebbsmith.)  454- 

Fnnd  in  oourt — Payment  out — Insolvency  in  India 
— Intestacy — Petition  by  official  assignee  at  Bom- 
bay —  Administration  to  intestate^  estate  in 
England  dispensed  with. — An  Englishman,  resid- 
ing at  Bombay,  became  insolvent,  and,  on  his 
petition,  an  order  was  made  by  the  Court  for  the 
Belief  of  Insolvent  Debtors  there,  vesting  all  his 
estate,  present  and  future,  until  he  should  obtain 
his  discharge,  in  the  official  assignee  of  the  court. 
He  died  intestate  withont  having  obtained  his 
discharge,  leaving  children.  Subsequently  his 
father  died,  beqneathing  to  him  a  legacy  of  con- 
siderable amount,  which,  as  he  had  left  children, 
did  not  lapse,  and  was  paid  into  court  by  the 
teuatees  of  the  father's  will  under  the  Trustee 
Belief  Act.  An  administrator  was  appointed  of 
his  estate  at  Bombay,  but  administration  was  not 
taken  out  to  his  estate  in  England.  On  a  petition 
by  the  official  assignee  at  Bombay  praying  for  the 
payment  out  to  him  of  the  fnnd  in  conrt :  Held, 
that  he  was  entitled  to  have  the  fund  paid  out  to 
him,  although  administration  had  not  been  taken 
out  to  the  intestate's  estate  in  England.  (Re 
LawBOu's  Trusts.) 571 

Injnnction — Infringement  of  patent — Undertaking 
— Bight  to  proceed  for  injunction  after  offer  ot 
undertaking. — On  the  30:h  Sept.  1895  the  plain- 
tiffs  iesued  a  writ  againnt  A.  and  the  0.  company 
to  restrain  them  from  infringing  the  plaintiffs' 
patent  for  improvements  in  a  cap  for  bicyclists. 
On  the  24th  Oat.  the  C.  company's  Bolicitora 
wrote  to  the  plaintiffs,  offering  to  account  for  all 
profits  made  by  the  sale  of  the  caps  complained 
of,  to  destroy  all  such  caps  in  their  posseEsion, 
and  to  undertake  not  to  infringe  the  plaintiffs' 
patent.    Notwithstanding  this  letter,  the  plain- 
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tiffs  deliTered  a  itatemeiit  of  claim  on  the 
9th  Not.,  and  on  the  27th  Nov.  the  C.  company 
delivered  a  statement  of  defence,  settin^r  oat  the 
letter,  and  statin*;  that  they  adhered  to  the  offer 
made  therein,  and  aaked  that  the  plaintiffa  might 
be  ordered  to  pay  the  ooata  anbaeqaent  to  the 
date  of  the  offer.  The  plaintiffs  now  moved  for 
an  ininnction  against  the  C.  company.  Held, 
that  the  plaintiffs  onght  to  have  accepted  the  C. 
company  a  offer ;  that  the  conrt  has  a  discretion 
as  to  an  injunction,  and  will  not  grant  it,  where, 
as  in  this  case,  it  appeara  to  be  aiked  for  otiier 
pnrpoae  than  protection  against  the  defendant. 
On  the  C.  company  undertaking  in  terms  of 
their  offer,  the  injnnction  waa  refnaed,  and  the 
plaintiffs  ordered  to  pay  all  costs  anbseqaent  to 
the  offer,  except  the  costs  of  appearance  in  court, 
the  defendants  to  pav  all  coate  u  >  to  the  date  of 
the  letter,  and  the  casta  ot  appearance  in  court, 
the  plaintiffs  being  entitled  to  the  protection  of 
an  nndertaking  given  in  court.  (Jenkins  v. 
Hope.)      page  705 

Interlocntory  motion — Order  for  delivery  of  doon- 
menta— Whole  anbject  of  action. — The  defendant 
-waa  in  the  employment  of  the  plaintiffa,  the  exeou- 
tore  of  P.,  who  were  carrying  out  certain  contracts 
with  a  railway  company  on  behalf  of  F.'a  estate, 
for  some  time  previous  to  1895.  While  in  their 
employment  he  measured  up  and  entered  tiie  work 
done  by  the  plaintiffa  for  the  railway  company. 
During  a  part  of  the  time  he  also  acted  in  some 
capacity  on  behalf  of  the  railway  company,  and 
received  a  part  of  his  aalary  from  them.  In  April 
1895  the  defendant  of  his  own  aocord  left  the 

Slaintiff'a  service,  and  took  with  him  the  books  or 
oonments  in  which  he  had  entered  the  said 
measurements.  The  plaintiffa  brought  this  action 
for  the  recovery  of  the  documents,  and  now  moved 
for  an  interlocutory  order  for  their  delivery. 
Held,  on  the  evidence,  that  the  papers  had  never 
been  in  the  defendant's  possession  in  any  capacity 
bnt  that  of  clerk  to  the  plaintiffa  ;  that  his  taking 
tJiem  away  waa  wholly  improper,  and  that  he 


ought  to  be  ordered  to  give  uiem  up  in  four  days, 
notwithstanding  that  their  recovery  was  the  sole 


57 


object  of  the  action.    (Whitwham  v.  Moss.) 

New  trial— Misdirection — Sabstantial  wrong  or  mis- 
carriage—Libel.— In  an  action  for  libel,  if  the 
judge  ao  directs  the  jury  as  to  lead  them  to  take 
an  erroneous  view  of  any  material  part  of  the 
alleged  libel,  such  as  may  have  affected  their 
minds  in  conaidering  what  damages  they  shall 
award,  there  is  a  substantial  "  miscarriage " 
within  the  meaning  of  Order  XXXIX.,  r.  6,  and  a 
new  trial  must  be  had,  though  the  court  shonldbe 
of  opinion  that  other  part*  of  the  alleged  libel 
were  sufficient  to  justify  the  damages  actually 
given.  Judgment  of  the  Court  of  Appeal 
reversed.    (Bray  c.  Ford.) 609 

Order  for  payment  into  court  on  admissions — Money 
not  aotnaUy  in  defendant's  hands. — B.,  a  solicitor, 
acting  for  trustees  of  a  will,  put  up  for  sale  part 
of  the  testator's  real  estate,  which  was  subject  to 
two  mortgages.  An  objection  having  been  taken 
that  the  trnsteea  had  no  preaent  p3wer  of  aale,  B. 
procured  a  tranafer  of  the  first  mortgage  to  his 
son  W.  J.  B.,  and  got  him  to  oonvey  the  property 
to  the  pnrchasers  in  exercise  of  the  power  of  sale 
in  the  first  mortgage.  B.  received  the  purchase 
money,  paid  off  the  first  mortgage,  and  retained 
the  balance  without  giving  any  notice  to  the 
second  mortgagee.  The  second  mortgagee  brought 
an  action  against  B.,  W.  J.  B.,  and  the  trustees 
for  the  balance  of  the  purchase  money  after  pay- 
ment of  the  first  mortgagee,  and  moved  for  the 
payment  of  that  'balance  into  court.  B.  filed  an 
affidavit  and  account,  in  which  he  claimed  to 
retain  out  of  the  balance,  in  addition  to  the 
moneys  paid  to  the  first  mortgsgee  :  (1)  moneys 
paid  to  the  trustees  of  the  will  or  on  their  account 
to  creditors  of  the  testator's  estate ;  (2)  the 
amount  for  which  B.  was  liable  under  a  guarantee 
given  by  him  for  money  borrowed  by  the  trustees 
for  like  purposes;  (3)  a  lump  sum  for  costs  of 
eale,  there  being  no  direct  statement  that  B.  had 


piud  them.  Held,  that  B.  must  be  ordered  to  pay 
into  court  the  balanoe  received  by  him  without 
any  deductions  in  respect  of  (2)  and  (3),  though  he 
would  be  entitled  to  proper  costs  when  it  waa 
proved  that  he  had  paid  them.  Bnt  as  to  (1), 
though  the  payments  were  manifeatly  improper, 
B.  would  not  be  ordered  on  his  admission  to  pay 
into  oourt  the  moneys  improperly  paid  away  but 
not  actually  in  his  possession.  (Crompton  and 
Kvans  Union  Bank  v.  Burton.) page  181 

Parties — Action  by  lunatic — Bankruptcy — Trustee 
in  bankruptcy  added  as  defendant— Stay  of  pro- 
ceedings.— An  action  has  been  commenced  by  a 
lunstic  by  his  committee.  The  lDn!itio  waa  sub- 
sequently adjudicated  a  binkrnpt,  and  the  trustee 
in  bankruptcy,  having  declined  to  proceed  with 
the  action,  waa,  on  the  application  of  the  defen- 
dants, added  as  a  defendani  thereto.  On  an  appli- 
cation of  the  trnstee  in  bankruptcy  for  a  stay  of 
proceedings :  Held,  that  the  right  of  a  lunatio  to 
bring  an  action  vest  on  his  bankruptcy  in  his 
trustee  ;  that  the  trustee  having  declined  to 
proceed  with  the  action  conll  not  be  added  aa  a 
defendant  thereto  against  his  will,  aud  that  the 
trustee  was  therefore  entitled  to  have  the  aotion 
stsyad  as  against  him.  (Famham  t;.  Milward 
and  Co.)     4M 

Adding   defendant  —  Depoait    of    oargo    by 

master  of  ahip  with  warehouseman — Aotion 
against  consignees  for  sale — Declaration  of  lien — 
Claim  by  shipper  for  shortage— Addition  of 
shipper  as  defendant — Order  XVI.,  r.  11.— Order 
XVI.,  r.  11,  provides  that  the  conrt  may  add  as 
defendant  in  an  aotion  any  party  "  whose  presence 
before  the  court  may  be  necessary  in  order  to 
enable  the  court  effectually  and  completely  to 
adjudicate  upon  and  settle  all  the  questions 
involved  in  the  cause  or  matter."  Cargo  waa 
deposited  by  a  shipowner  with  a  warehouseasan 
under  sect.  493  of  the  Merchant  Shipping  Act 
1891.  Subgeqoently  the  consignee  for  sale  acting 
for  the  shipper  of  goods,  received  delivery  from 
the  war jhouaeman  on  depositing  the  freight  with 
him.  The  shipowner  brought  an  action  against 
the  consignee  for  aale,  asking  for  a  declaration  of 
lien.  Held,  that  the  conrt  had  jurisdiction  to  add 
'  the  shipper  as  a  defendant  in  this  aotion  to 
enable  him  to  counter-claim  against  the  shipowner 
for  breach  of  the  contract  of  affreightment. 
(Montgomery  v.  Foy,  Morgan,  and  Co.)        12 

Joinder    of     defendants  —  Nuisance     arising 

from  concurrfut  acts  of  different  persons. — The 
plaintiff  waa  the  leasee  of  a  ahop,  the  premises  on 
one  side  of  which  were  uaed  as  a  general  receiving 
office  for  the  G.  W.  Railway  Company,  and  the 
premises  on  the  other  side  as  a  similar  office  for 
the  M.  Bailway  Company,  and  he  commenced  an 
action  in  the  Qneen'a  Bench  Division  making  both 
the  companies  defendants,  and  alleging  that  each 
of  the  defendant  companies  permitted  a  lar^e 
number  of  vans  to  assemble  on  the  highway  in 
front  of  its  premises  wilh  their  tail-boarda  pro- 
jecting over  the  footway,  and  great  quantities  of 
parcels,  &o. ,  to  be  oonvey ed  acroaa  the  footway  to 
and  from  the  vana  and  their  respective  premisea, 
and  that  by  their  respective  combined  acta  the 
defendants  prevented  all  access  to  the  plaintiff's 
premises  by  vehicle  or  cycle,  and  also  caused 
special  inconvenience  and  peril  to  the  plaintiff 
and  his  servants  and  customers  on  the  footway  ; 
and  he  claimed  damages  and  an  injunction.  It 
was  conceded  that  the  companies  were  not  acting 
in  concert  with  each  other.  Held,  that  the  two 
companies  were  separate  tort-feasors,  aud  that  the 
plantiff  could  not  sue  them  for  damages  jointly. 
iSadler  i.  Great  Western  Bailway  Co:)      SSi 

Pleading — Counter-claim,  who  entitled  to — Person 
named  in  defence  aa  party  to  a  counter-claim.— A 
person  named  in  a  defence  as  a  party  to  a  counter- 
claim thereby  made  is  entitled  to  defend  himaelf 
against  ancb  counter-clum,  but  not  alao  to  raise 
a  counter-claim  against  the  defendant  and  the 
plaintiff.  (The  Alcoy  and  Gandia  Bailway  and 
Harbour  Company  Limited  v.  Oreenhill.  Oreen- 
hill  f.  The  Alcoy,  &o.  Company.    The  Tnuteee, 
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Exeonton,  and  Seonrities  Insnruioe  Corporation 
Limited  v.  The  AI007,  i,o.  Company.)    page  452 

Prodnotion  of  doonmenta  —  Fraud— Solicitor  and 
client- Privilege.  The  plaintiff,  in  his  statement 
of  oUdm.  oharged  the  defendant  oompany  irith 
fraud.  On  a  summons  for  production  and  Inspec- 
tion of  doonmenta :  Held,  that  no  distinction  could 
be  drawn  between  crime  and  a  civil  fraud,  and 
commnnioationi  between  tke  company  and  their 
■olioitor  aa  to  the  subject-matter  of  the  alleged 
fraad  were  not  pririleKed  from  production. 
(Williams  v.  Qnabrada  BaUway,  Land,  and  Copper 
Company.)       397 

BeoeiTer  and  manager — Continnation  of  reoeiver — 
Form  of  judgment.  —  Where  a  receiver  was 
appointed  generally  and  not  merely  until  judg- 
ment or  furthet  order,  but  was  directed  to  sot  as 
manager  until  a  certain  date,  the  minutes  o( 
judgment  propoaed  to  "  continue  the  receiver  and 
manager.  Held,  that  it  was  not  necessary  to 
oontinae  the  receiver,  and  that  the  proper  form 
vas  to  extend  the  time  during  which  the  receiver 
was  to  act  as  manager  until  a  date  to  be  fixed  by 
the  oonrt.  CDaviea  v.  Tale  of  Evesham  Preserves 
Limited.) 150 

Salea  of  Supreme  Court  for  China  and  Japan- 
Joinder  of  distinct  oauaea  of  action. — There  is 
nothing  in  the  Bnles  of  Her  Majesty's  Supreme 
Court  for  China  and  Japan  to  warrant  the  joinder 
in  one  suit  of  different  and  dietinot  causes  of 
action,  not  bein^  causes  of  action  by  and  against 
the  same  parties.  (Peninsular  and  Oriental 
8te«m  Navigation  Company  v.  Tsune  Eijima  and 

others.)     37 

Thiid-party  prooednre  —  Indemnity — Order  XVI,, 
r.  4b. — An  action  was  brought   by  shipowners 

rlnst  the  defendants  for  not  having  unloaded 
plaintiffs'  ship  at  the  port  of  discharge  por- 
■naitt  to  the  terms  of  the  charter-party,  wAich 
■tipalated  that  the  ship  should  be  discharged  at 
port  of  delivery  "  as  customary."  After  the  exe- 
cution of  the  charter-party  the  defendants  sold 
the  cargo  to  D.,  who  contracted  that  the  cargo 
shoold  be  taken  from  over  the  ship's  side  as  fast 
aa  the  captain  can  deliver,"  failing  which  it  was 
to  te  resold  at  the  defendants'  discretion,  D, 
being  liable  for  "  any  loss,  demnrraire,  or  other 
expenses  arising  therefrom."  The  ship  arrived, 
and  D.  took  delivery  of  the  cargo.  Held,  that 
leave  ought  not  to  be  given  to  the  defendants  to 
issue  a  third-party  notice  under  Order  X  VI.,  r.  48, 
against  D.  aa  the  contract  by  B.  as  to  loss  and 
demurrage  was  not  a  contract  to  indemnify  the 
defendants  against  their  liability  to  the  plaintiffs 
ucder  the  charter-party.  (Constantino  and  Co.  v. 
"Warden  and  Sons.)        450 

Writ  —  Service  out  of  the  jurisdiction  —  Defen- 
duit  domiciled  in  Scotland  —  Jurisdiction  of 
court — Agreement  to  submit  to  jurisdiction. — ^By 
Order  XI.,  r.  1  (e),  the  court  may  allow  service 
ont  of  the  jurisdiction  of  a  writ  of  summons  in  an 
aetion  founded  on  a  breach  within  the  jurisdic- 
tion of  a  contract  which  ought  to  be  performed 
within  the  jurisdiction,  "  nnless  the  defendajit 
ia  domiciled  or  ordinarily  resident  in  Scotland  or 
Ireland."  Held,  that  the  parties  to  a  contract 
cannot  thereby  authorise  the  oonrt  to  allow  ser- 
vice upon  a  defendant  domiciled  in  Scotland 
contrary  to  Order  XI.,  r.  1  (e).  (The  British 
Waggon  Company  V.  Gray.)       408 

Service   ont  of  the  jurisdiction  —  Domiciled 

Scotchman  carrying  on  business  in  England  under 
firm  name — Service  on  manager  in  England — 
Motion  to  aet  aside.- Bole  11  of  Order  XLVIII.A 
doea  not  authorise  the  aervice  of  a  writ  upon  a 
domiciled  Scotchman  who.  carries  on  bneiness  in 
England  under  a  firm  name,  but  any  proceedings 
■sainat  him  most  be  brought  nnder  Order  XI. 
iftae  object  of  rule  11  of  Order  XLYIII.a  is  to 
facilitate  proceedings  against  a  person  who  is 
concealing  his  own  name,  and  not  to  enlarge  the 
jnrisdiction  of  the  court  against  foreigners ;  and  a 
person  can  only  be  sutd  under  his  trade  name  in 
connection  wiw  the  business  carried  on  under 
that  name.    (Maolver  v.  Burns.)     39 . 


Writ — Service  out  of  the  jurisdiction — Notice  of  writ 
of  summons— Action  for  infringement  of  patent — 
Injunction.— Under  rule  1  (/)of  Order  XI.,  aervice 
ont  of  the  jnrisdiction  will  be  allowed  of  notice  of 
a  writ  of  snmmons  in  an  action  seeking  an  injunc- 
tion to  restrain  the  importation  into  England  and 
sale  hare  of  articles  manufactured  abroad  according 
to  the  specification  of  an  English  patent.  (The 
Badisole  Anilin  und  Soda  Fabrik  i-.  Henry  John- 
son and  Co.  and  the  Baale  Chemical  Worku, 
Bindschedler.) page  52% 

PBINCIPAL  AND  SURETY. 
Co-sureties — Contribution  —  Material  alteration  in 
bond. — ^The  principle  of  contribution  inter  «e 
between  co-suxeties  who  are  jointly  and  severally 
bound  in  unequal  amounts,  where  the  default  of 
the  principal  does  not  exhaust  the  full  amoont  for 
which  each  aurety  is  liable,  is,  that  each  must 
contribute  to  the  loss  in  proportion  to  the  amount 
of  hia  liability  on  the  bond.  The  defendant  C. 
and  fonr  others  as  sureties  for  him  joined  in  a 
bond  whereby  they  were  jointly  and  severally 
bound  to  the  plaintiffs  in  ISiX.  in  case  C. ,  who  was 
employed  by  the  plaintiffs  as  their  agent,  sbotdd 
fail  to  aooonnt  for  all  moneya  received  by  him  for 
the  plaintiffa.  By  the  terms  of  the  bond  the 
liability  of  E.  and  N.  (two  of  the  sureties)  waS' 
limited  to  501.,  and  that  of  P.  and  B.  (the  other 
two)  to  252.  N.,  who  was  the  last  to  sign  the 
bond,  added  after  his  signature  the  words  "2Si. 
only."  C.  having  failed  to  aooonnt  to  the  plain- 
tiffs for  moneys  to  the  amount  of  481.,  the  plain- 
tiff sued  all  tke  defendants  on  the  bond.  Held, 
that  the  words  added  by  N.  were  a  material 
alteration,  rendering  the  bond  void  against  all  the 
defendants  (except  C),  including  N.  himself. 
(Ellesmere  Brewery  Company  v.  Cooper  and 
others.)     567 

PfiOBATE  DUTY. 

Option  to  purchase  freeholds  given  in  partnership 
articles — Death  of  owner  of  freeholds  who  was 
also  senior  partner — Freeholds  purchased  from 
tmstee  of  owner's  will,  not  under  option  con- 
tained in  partnership  articles — No  conversion  at 
death  of  owner. — A  father,  abnnt  to  enter  into 
partnership  with  hia  two  sons,  leased  the  property 
of  which  he  was  the  owner,  which  was  partly 
freehold  and  partly  leasehold,  and  in  and  upon 
which  the  bnaineaa  was  carried  on ,  to  hia  two  aona ; 
and  the  partnership  articles  contained  a  declara- 
tion that  the  sons  were  trustees  of  the  lease  for 
the  firm,  and  also  an  option  enabling  the  firm  to 
pnrohase  the  buildings  and  jiroperty  at  a  certain 
price  to  be  exercised  within  six  months  from  the 
death  of  the  father.  Subsequently  a  deed  was 
executed  between  the  father  and  aona  which 
altered  the  price  fixed  by  the  partnership  articles, 
but,  subject  to  that  alteration,  confirmed  the 
option  to  purchase  given  by  them.  The  father 
then  died,  leaving  a  will  which  provided  that  the 
period  of  six  months  within  which  the  option  to 
pnrohase  given  by  the  partnership  articles  was  to 
De  exercised,  should  be  extended  to  three  years. 
The  firm  did  not  exercise  the  option  to  purchase 
within  six  months  from  the  father's  death  given 
by  the  partnership  articles  ;  but  after  the  expi- 
ration of  that  period,  and  within  three  years  from 
the  father's  death,  they  purchased  the  property 
from  the  trustee  of  the  father's  will  upon  a  con- 
dition not  contained  either  in  the  partnership 
articles  or  the  will,  that  the  purchase  money 
should  remain  on  mortgage  ot  the  property. 
Held,  that  probate  duty  was  not  payable  on  the 
purchase  monev  of  the  freehold  part  of  the 
propel  ty,  as  suoo  part  could  not  be  regarded  as 
converted  into  personalty  at  the  death  of  the 
father,  since  the  purchase  thereof  was  not  made 
under  the  option  to  purchase  given  by  the 
partnership  articles.  (Be  Qoodall;  Goodall  r, 
Goodall.) 379 

Shares  in  foreign  railways— Certificate  of  shares  in 
England — Documents  of  title — Liability  to  pro- 
bate duty. — A  testator  died  in  this  connti7  pos- 
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BODBed  of  aeourities  for  certain  ahares  in  railways 
in  the  United  States  of  America.  These  aeourities 
were  certificates  issued  to  and  held  by  the  share- 
holders certifying  that  the  person  named  therein 
is  entitled  to  the  number  of  shares  specified 
therein,  and  npon  every  certificate  there  was 
indorsed  a  form  of  transfer  and  power  of  attorney 
in  blank,  and  when  the  indorsed  transfer  had  been 
dnly  execnted  by  the  registered  owner,  the  name 
of  the  transferee  being  left  in  blank,  delivery  of 
the  certificate  by  him,  with  intent  to  tranuer, 
transmits  his  title  to  the  shares,  and  the  trans- 
feree oan  transfer  his  interest  by  handing  the 
oertifioate  to  another.  These  certificates  were  in 
England  at  the  testator's  death,  and  were  market- 
able as  secnrities  for  the  shares,  and  the  whole 
beneficial  interest  in  the  same  belonged  to  the 
testator  and  passed  under  his  will  as  part  of  his 
personal  estate.  Held,  that  probate  duty  was 
■payable  in  respect  of  these  securitiee,  inasmuch 
as  they  were  documents  of  value  in  this  country 
in  the  hands  of  the  exeoutors,  which  documents 
vouched  and  were  necessary  for  vouching  the  title 
to  the  shares,  and  were  such  that  their  delivery 
in  this  country  transferred  to  the  transferee  all 
the  transferor  a  rights  therein.  (Stern  and  others 
V.  The  Queen.) page  7S2 

(Bee  Customs  and  Inland  Betsnub  Acts.) 

PUBLIC  HEALTH  ACTS. 

Iiooal  government — Urban  anthori^ — Contract  by 
— Omission  of  penalty  clause — Validity  of  oon- 
traot.— Sect.  174,  sub-sect.  2,  of  the  Pablic  Health 
Act  1875  enacts  that  every  contract  made  by  an 
urban  authority  under  the  Act,  whereof  the  value 
or  amount  exceeds  50C.  shall  specify  the  work,  ko. 
to  be  done,  and  "shall  specify  some  pecuniary 
penalty  to  be  paid  in  case  the  terms  of  the  con- 
tract are  not  duly  performed:  "  Held,  that  the 
provisions  of  this  sub-section  are  not  directory 
merely,  but  are  imperative  and  obligatory,  and 
that  consequently  a  contract  within  the  sub- 
section, which  does  not  specify  any  pecuniary 
penalty,  is  void  and  cannot  be  enforced  against  the 
authority.  n?he  British  Insulated  Wire  Company 
Limited  v.  The  Presoot  Urban  District  Council.)...  383 

^Nuisance — Intimation  or  warning  to  owner  served 
by  sanitary  authority  upon  premises — Abatement 
01  nuisance  by  occupier — Bight  of  occupier  to 
recover  expenses  from  owner. — Under  the  Public 
Health  (London)  Act  1891  a  sanitary  autiiority 
served  on  certain  premises  an  intimation  or  warn- 
ing, addressed  to  the  owners,  that,  if  certain 
necessary  works  were  not  completed  within  a 
specified  time,  they  would  commence  proceedings 
against  them  "by  the  service  of  a  statutory 
notice."  Thereupon,  the  occupier,  without  for- 
warding the  document  to  the  owners,  or  informing 
them  of  it,  cansed  the  work  to  be  executed,  and 
then  sooght  to  recover  the  amount  expended 
thereon  from  the  owners.  It  was  decided  by 
Lawrance,  J.,  on  the  authority  of  Oebhardt  v. 
Saunders  (67  L.  T.  Bep.  684 ;  (1892)  2  Q.  B.  452), 
that  the  owners  were  liable.  On  appeal :  Held, 
that  the  occupiers,  not  being  compellable  to 
execute  the  work,  had  acted  as  mere  volunteers 
in  doing  so,  and  had  no  claim  to  be  reimbursed  by 
the  owners.  (The  Thompson  and  Norris  Manu- 
facturing Company  Limited  v.  Hawes.) 370 

EAILWAT  COMPANY. 
land_  taken  oompulsorily — Severance — Accommo- 
dation works — Level  crossings — Bight  of  way — 
Sale  of  part  of  land  by  owner — Abandonment  of 
right  of  way — Bailways  Clauses  Consolidation 
Act  1845. — In  1855,  by  the  construction  of  their 
railway,  a  company  severed  tile  lands  of  an  owner, 
from  whom  they  had  purchased  under  their  com- 
pulsory powers,  and  so  became  liable  to  make, 
and  at  ail  times  thereafter  maintain,  certain  level 
crossings  for  the  accommodation  of  the  severed 
lands,  under  sect.  68  of  the  Bailwaya  Clansea 
Consolidation  Act  1845.  The  lands  on  both  sides 
of  the  railway  line  remained  in  the  possession  of 


one  owner  down  to  1885.  In  that  year  the  lands 
on  one  side  of  the  line  were  conveyed  to  P.,  and  a 
few  years  later  the  lands  on  the  other  side  became 
vested  in  6.  The  conveyance  to  P.  contained  no 
reservation  to  the  vendor  of  any  rights  over  the 
lands  conveyed.  In  1898  P.  released  all  his  right 
and  interest  in  the  crossings,  for  value,  to  the 
railway  oompuiy,  who  took  up  the  crossings,  cut 
dykes,  and  erected  fences.  Held,  that  the  con- 
veyance to  P.  in  1885  was  a  final  abandonment  of 
the  right  to  use  the  crossings ;  and  further,  that 
the  light  to  use  the  crossings,  being  only  a 
statutory  accommodation  to  remedv  tbe  inoon- 
venienoe  cansed  by  severing  lands  belonging  to 
the  same  owner,  ceased  when  the  ownership  of 
those  lands  was  severed.      (The  Midland  Bailway 

Company  v.  Gribble.)    page  270 

Luggage  brought  to  station  by  passenger — Property 
of  third  person — Duty  of  railway  oompaoj — ^Negli- 
gent act  of  company's  servant  —  Liability  of 
company  to  owner  of  property. — A  servant  brought 
to  the  station  of  the  defendant  railway  company 
as  his  personal  luggage  a  box  containing  liveries, 
the  property  of  Us  master,  but  provided  for  the 
servant's  use,  and  took  a  ticket  for  himself.  The 
liveries  were  injured  by  the  negligent  act  of  the 
defendants'  servant.  Held,  that  the  master  was 
entitled  to  recover  damages  from  the  defendants 
for  the  injury  to  his  property  cansed  by  the  negli- 
gent act  of  the  defendants'  servant.  (Menx  v. 
The  Oreat  Eastern  Bailway  Company.) 247 

Part  of  building — Part  of  manufactory. — A  railway 
company  gave  the  plaintiffs,  who  were  manufac- 
turers, notice  to  treat  for  part  of  a  building  in 
the  occupation  of  the  plaintiffs'  tenants,  another 
part  of  the  same  building,  together  witii  adjacent 
premises,  being  used  by  the  plaintiffs  as  their 
manufactory.  The  plaintiffs  gave  the  company  a 
counter-notice  requiring  them  to  take  the  whole 
manufactory.  Held,  that  the  part  of  the  building 
for  which  the  company  had  given  notice  to  treat 
was  part  of  the  manufactory  within  sect.  92  of 
the  Lands  Clauses  Consolidation  Act  1845,  and 
that  tbe  company  were  bound  to  take  the  whole 
manufactory.  (Brook  v.  Manchester,  Sheffield, 
and  Lincolnshire  Bailway  Company.)    20 

Superfluous  lands  —  Bight  of  pre-emption  —  Com- 
pulsory sale  to  another  company.  —  Under  the 
powers  conferred  by  a  special  Act  a  railway  com- 
pany acquired  certain  land  for  tbe  purposes  of 
their  undertaking.  Under  the  powers  of  a  speoial 
Act  passed  some  years  after  another  railway  com- 
pany took  compnlsorily  a  part  of  this  land  which 
had  not  then  been  used  for  those  purposes,  but  it 
would  have  been  so  used  if  it  had  not  been  ac- 
quired by  the  second  company.  The  time  allowed 
to  the  first  oomjjsny  for  the  sale  of  its  superfinons 
land  had  not  sxpired.  Held.thatthefact  that  power 
was  given  to  the  second  company  by  tiieir  speoial 
Act  to  acquire  the  land  did  not  show  that  it  waa 
not  required  by  the  first  company  for  the  puipoaea 
of  their  undertaking ;  and  therefore  the  original 
owner  had  no  right  of  pre-emption  under  sect.  128 
of  the  Lands  Clauses  Act  1845.  (BonhiU  o.  North- 
Eastern  Bailway  Company.) 644 

(See  Neoliqbkcb.) 

EECEIVEE. 
Book-debts — Trustee  in  bankruptcy — Order  and  dis- 
position— Notice, — In  Dec.  1891  the  defendant 
mortgaged  to  the  plaintiffs  certain  leasehold 
premises,  trade  marks,  his  business  of  a  tobacco- 
nist and  book-debts  to  secure  lOOOl.  and  interest, 
the  whole  sum  to  be  payable  upon  default  of  pay- 
ment of  instalments  for  fourteen  days.  The  deed 
contained  no  power  to  appoint  a  receiver.  In 
Nov.  1892  default  was  made,  and  the  plaintiffs, 
under  the  powers  in  the  Conveyancing  Act  1881, 
appointed  F.  receiver,  and  he  took  ^sseasioB 
of  the  premises  and  carried  on  the  business.  On 
the  16th  May  1893  the  defendaot  committed  an 
act  of  bankruptcy.  On  the  17th  May  the  present 
action  was  commenced  for  foreclosure  and  a 
receiver,  and  on  the  19tli  Mi^  F.  was  appaiated 
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TMeiyer  and  manager.  On  the  18th  May  the 
defendant  ezolnded  F.  from  poBsesBion  of  the 
premiaes.  A  Teoeivingr  order  lonnded  on  the  act 
of  bankmptcy  of  the  16th  Ifay  was  on  the  16th 
Jane  made  against  the  defendant,  and  he  was  anb- 
seqnently  adindioated  bankmpt.  Neither  the 
pluntitFs  nor  F.  ever  gave  the  bankrupt's  debtors 
notioe  of  the  mortgage.  The  receiver  in  the 
oonrse  of  his  management  received  book-debts  dne 
to  the  bankmpt  at  the  oommenoement  of  the 
bankraptoy  to  the  amount  of  4001.  Held,  that  the 
tmatee  in  bankraptoy  was  entitled  to  the  snm  so 
leoeiTed.    (Butter  v.  Everett.) page    82 

BIPABIAN  OWNEB. 
Accretion — Owner  of  several  fishery— Bed  of  river 
— Trespass — Adverse  possession— Statute  of  Limi- 
tations.— A  riparian  owner  on  a  non-tidal  river  is 
entitled  to  aooretions  to  his  land  by  reason  of  the 
gradual  and  almost  insensible  receding  of  the 
water,  in  a  case  where  the  actual  river-bed 
belongs  to  a  separate  owner.  In  determining 
whether  or  no  any  partionlar  piece  of  land  forms 
part  of  the  bed  of  a  river,  at  any  partioular  spot 
at  any  partionlar  time,  no  hard  and  fast  rule  can 
be  laid  down,  but  regard  must  be  had  to  all  the 
material  ciroumsianoes  of  the  case,  inoluding  the 
fluctuations  to  whioh  the  river  has  been  and  is 
subject,  the  nature  of  the  land,  its  growth,  and 
ita  nses.    (Hindson  v.  Ashby.) 468 

SALE  OF  GOODS. 
Goods  left  in  poisesaion  of  warehouseman — Charge 
by  seller  in  favoor  of  person  in  possession. — In 
Sept.  1893  A.  hired  from  the  defendants  B.  and 
Co.  cellar  room  for  4S00  dozen  wine  and  deposited 
a  large  quantity  of  wine  in  their  cellars.  In  Jan. 
1804  A.  sold  to  the  plaintiffs  250  dozen  of  old  port 
subject  to  an  agreement  that  it  shoold  be  left  for 
a  year  in  cellars  to  be  provided  by  A.  rent  free. 
The  plaintiffs  were  informed  that  the  wine  was  in 
the  oellars  of  B.  and  Co.,  but  no  delivery  order 
was  given  to  the  plaintiffs,  and  no  notioe  of  the 
sale  was  given  to  B.  and  Co.  The  plaintiffs  paid 
for  the  wine.  By  a  letter  dated  the  31st  May 
1894,  A.  gave  B.  and  Co.  a  lien  on  the  wine  in 
their  oellars  for  15001.  advanced  by  them,  and  by 
another  letter  dated  the  7th  Nov.  1894  he  pledged 
the  same  wine  as  security  for  two  bills  aooepted 
by  B.  and  Co.  for  his  accommodation  and  for  any 
farther  bills  they  might  so  accept.  A.  became 
bankznpt  in  March  1E95,  there  was  then  a  balance 
due  from  him  to  B.  and  Co..  charged  upon  the 
wine  bought  by  the  plaintiffs.  The  trustee  in 
bankruptcy  and  B,  and  Co.  put  up  tUa  wine  for 
sale  by  auction.  The  plaintiffs  brought  an  action 
to  restrain  the  sale.  The  defendants  relied  on 
sect.  25  of  the  Sale  of  Goods  Act  1893.  Held, 
that  there  was  no  delivery  or  transfer  of  the 
goods  or  documents  of  title  to  B.  and  Co.  within 
ike  meaning  of  this  section,  and,  as  A.  had  no 
property  in  fhe  wine  at  the  date  of  his  letters, 
B.  and  Co.  obtained  no  charge,  and  the  wine 
must  be  delivered  to  the  plaintiif  s,  witboat  pre- 
judice, however,  to  the  common  law  lien  of  B. 
and  Co.   for  warehouse  oharges.     (Nicholas  v. 

Harper.) 19 

Hire-aod-pnrohase  agreement — Possession  of  goods 
under — Sale  by  hirer — Conviction  of  hirer  for 
larceny  as  bailee — Bavesting  of  proper^  in 
owner. — ^The  judgment  of  the  Queen  s  Bench 
Division  (72  L.  T.  B«p.  110)  reversed  by  consent 
in  oonseqnence  of  the  decision  of  the  House  of 
Lords  in  Helby  v.  Matthewt  (72  L.  T.  Bep.  841). 
Payne  v.  Wilson.)  ._     12 

SETTLED  LAND  ACTS. 
Cwital  money  —  Bight  of  tenant  for  life  to 
direct  particular  investment. — A  tenant  for  life  is 
entitled,  under  sub-sect.  2  of  sect.  22  of  the 
Settled  Land  Act  1882,  to  direct  the  particular 
investment  in  which  capital  money  arising  under 
the  Act  in  the  hands  of  the  trustees  shall  be  in- 
vested, and  cannot  be  controlled  by  the  trustees  or 


b^  the  court  so  long  aa  he  honestly  exercises  his 
discretion  and  the  investment  directed  is  one 
aulliorised  by  the  settlement,  and  the  trustees  are 
bound  to  comply  with  the  direction  and  are  safe 
in  doing  so.  (Re  Lord  Coleridge's  Settlement.)page  206 

Exercise  of  power  of  appointment — Whether  a 
settlement  under  the  Acts. — C.  B.  by  will,  dated 
the  19th  Jan.  1866,  gave  real  property  to  trustees 
upon  trust  to  pay  the  rents  thereof  to  his  daughter 
M.  C.  for  life  for  her  separate  use  without  power 
of  anticipation,  and  after  her  decease  to  the  use 
of  her  children  or  issue  aa  she  should  by  deed  or 
will  appoint,  and  in  default  of  and  subject  to  such 
appointment  to  the  uses  therein  mentioned.  The 
testator  died  in  Deo.  1865.  By  her  will  of  the  let 
Jnne  1881  M.  C.  appointed  one  moie^  of  the  pro- 
perty to  her  daughter  M.  P.  for  life  for  her  sepa- 
rate use  without  power  of  anticipation,  and  after 
her  decease  to  such  uses  as  she  should  by  will 
appoint,  and  in  default  of  and  subject  to  such 
appointment  for  M.  P.,  her  heirs  and  assigns  for 
ever,  and  the  testatrix  appointed  the  other  moiety 
with  similar  limitationa  to  her  daughter  E.  P. 
After  the  death  of  M.  C,  M.  P.  and  E.  P.,  aa 
tenants  for  life  under  the  Settled  Land  Acta, 
contracted  to  sell  the  property,  but  an  objeotion 
was  taken  to  the  title  on  the  ground  that  it  was 
doubtful  whether  the  appointment  b^  M.  C.  con- 
stituted a  settlement  within  the  meaning  of  those 
Acts.  Held,  by  Stirling,  J.,  that  the  married 
women  could  make  a  good  title  as  tenanta  for  life 
nnder  sect.  58,  sub-sect.  ( 1)  iz.  and  (2)  of  the 
Settled  Land  Act  1882.  (Re  Pooock  and  Prankerd 
and  the  Governors  of  Wisbech  Grammar  School.)  708 

Married  women  entitled  in  fee  restrained  from 
anticipation  —  Settlement  —  Tenants  for  life.  — 
Two  married  woman,  each  entitled  under  a  will  to 
an  equitable  estate  in  freeholds  in  fee  simple  for 
her  aeparato  use  without  power  of  anticipation, 
having  contracted  to  sell  the  property,  claimed  to 
be  able  to  convey  the  same  aa  tenanta  for  life,  or 
persons  having  the  powers  of  a  tenant  for  life, 
under  the  Settled  Land  Acts,  contending  that,  as 
their  husbands,  if  surviving  them,  would  be 
entitled  after  their  deaths  to  an  estate  as  tenants 
by  the  curtesy  if  they  failed  to  dispose  of  the 
property  by  «nll  (there  being  in  each  case  ieaue 
bom  capable  of  inheriting),  there  was  a  settle- 
ment within  the  definition  of  that  word  in  sect.  2, 
sub-sect.  1,  of  the  Settled  Land  Act  1882.  Held, 
that  there  was  but  one  estate  in  the  married 
women,  and  no  limitationa  to  the  husbands  by 
virtue  of  any  settlement;  that,  if  the  husbands 
took  estates  as  tenants  by  the  curtesy,  they  would 
do  so  by  the  general  law,  and  that  the  married 
women  were  not  tenanta  for  life,  or  peraons 
having  the  powers  of  a  tenant  for  life  under  the 
Settled  Land  Act.    (Bates  v.  Eesterton.)     656 

Sale  by  limited  owner— Improvement  rentoharge — 
Beleaae  of  rentoharge— Exoneration  of  part  of 
settled  land — Consent  of  inenmbranoers-^Power 
of  tenant  for  life. — The  tenant  for  life  of  settled 
land,  which  was  subject  to  an  improvement  rent- 
charge,  created  under  the  Improvement  of  Land 
Act  1864,  agreed  to  sell,  under  the  powers  con- 
ferred upon  him  by  the  Settled  Land  Act  1882,  a 
portion  of  the  settled  land  free  from  incum- 
brances. The  vendor  and  the  incnmbraneers 
undertook  to  execute  a  deed  of  exoneration  of  the 
charge  under  sect.  5  of  the  Act  of  1882,  but  the 
purchasers  required  the  consent  of  the  Board  of 
Agrionlture  (the  suooassors  of  the  Land  Commia- 
aioners)  as  provided  for  by  sects.  68  and  69  of  the 
Act  of  1861.  Held,  that  there  was  nothing  in 
sect.  5  of  the  Act  of  1882  whioh  waa  inconsistent 
with  sect.  68  of  the  Act  of  1864 ;  that  the  objeotion 
of  the  purchasers  had  been  fully  met :  and  that  a 
good  title  had  been  shown.  (Re  The  Earl  of 
Strafford  and  Maples.) 440,586 

Settlement  created  by  will  and  Act  of  Parliament 
— ^Tenant  for  life  or  peraons  having  powers  of 
tenants  for  life. — Under  a  will  real  estate  which 
was  directed  to  be  purchased  with  the  proceeds  of 
personal  estate  was  settled  with  a  direction  that 
the  rents  should  be  accumulated  during  the  life 
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of  the  testator's  nephew.  The  nephew  havingr 
enrvived  the  testator  for  upwards  ot  twenty-one 
years,  the  persons  who  became  entitled  under  the 
Thellnsaon  Act  to  the  rents  from  the  expiration  of 
that  period  during^  the  remainder  of  tne  life  of 
the  nephew  were  the  testator's  next  of  kin, 
consisting  of  two  persons,  one  lirinff,  and  the  other . 
represented  before  the  conrt  by  her  ezeontrixes. 
On  a  summons  to  determine  the  question  whether 
the  snrviTinff  next  of  kin  and  the  executrixes  of 
the  deoeasednext  of  kin  could  grant  leases  of  the 
real  estate  nnder  the  Settled  Land  Act:  Held, 
that  there  was  a  settlement  within  the  definition 
of  that  word  in  sect.  2,  snb-seot.  1,  of  the  Settled 
I«nd  Act  1882  created  by  the  will  and  the  Thellns- 
son  Act,  and  that  the  enryiving  next  of  kin  and 
the  exeeutrixes  of  the  deceased  next  of  kin  had 
together  the  powers  of  a  tenant  for  life  nnder  the  ' 
Settled  land  Acts.    (Vine  v.  Baleigh.) page  655 

SETTLEMENT. 
Execution  of  trusts  —  Misappropriation  of  trnst 
fnnds— Satisfaction. — By  a  marriage  settlement 
certain  sums  of  stock,  the  property  of  the  wife, 
were  vested  in  trustees  upon  trnst  for  the  wife 
for  life  for  her  sepsrate  use,  and  after  her  death 
for  the  husband  for  life,  and  after  the  death  of  the 
■urriTor  (in  default  of  appointment)  for  the  chil- 
dren of  the  marriage  in  equal  shares.  There  was 
issue  of  the  marriage  two  sons  only,  each  of  whom 
attained  his  majority  and  married.  The  father 
obtained  the  sole  control  of  the  trust  fnnds,  and 
appropriated  them  to  his  own  use,  but  at  the  same 
tune  made  handsome  settlements  on  the  two  sons 
opon  their  respective  marriages,  and  also  various 
oUier  gifts  and  advances  to  them  out  of  his  own 
property,  except  in  the  case  of  the  marriage 
settlement  of  one  of  the  sons,  which  included  a 
(mm  of  stock  afterwards  proved  to  be  an  invest- 
ment of  part  of  the  proceeds  of  the  misappro- 
priated trust  fnnds.  The  various  gifts  and 
advances  to  the  sons  did  not,  in  respect  either  of 
quantity  of  interest  or  amount,  correspond  with 
the  shares  to  which  they  became  entitled  in  the 
tenst  fnnds.  The  mother  and  sons  all  predeoeased 
the  father,  who  snbseqnently  died.  Held,  that 
the  father's  estate  was  liable  to  make  good  to  the 
representatives  of  the  two  sons  their  shares  in  the 
trust  funds  misappropriated  by  him  without 
accounting  for  the  properties  settled  upon,  or 
given  or  advanced  to,  the  sons  by  the  father, 
except  with  regard  to  Uie  sum  of  stock  included 
in  the  marriage  (ettlement  of  one  of  the  sons,  and 
proved  to  be  an  investment  of  part  of  the  pro- 
oeeda  of  the  misappropriated  trust  fnnds,  which 
must  be  aooonnted  for  by  the  representative  of 
■nch  son.    (Crichton  v.  Criohton.)    556 

SHEBirr. 
Execution — Forcible  entry— Building  not  a  dwelling- 
house. — In  levying  execution  under  a  writ  of  ^.  fa. 
a  sheriff  is  justified  in  breaking  open  the  outer 
door  of  premises  occupied  by  the  judgment  debtor 
provided  they  sre  not  occupied  by  him  as  part  of 
his  dwelling-house.    (Hodder  v.  Williams.) 394 

SHIPPING. 

Bill  of  lading — Implied  warranty — Carriage  of  frozen 
meat— Fiteess  of  refrigerating  machinery  for  the 
voyage — Practice — Trial  of  preliminary  point  of 
law — Appeal — Postponement  of  trial  of  issues  of 
fact. — Hard-frozen  meat  was  shipped  on  board  a 
vessel  provided  with  refrigerating  machinery,  for 
carriage  from  Australia  to  London,  under  a 
"  refrigerating  bill  of  lading  "  by  which  the  ship- 
owner agreed  to  deliver  the  hard-frozen  meat  in 
good  order  and  condition  at  London.  Held,  that, 
in  the  absence  of  anything  to  the  contrary  con- 
tained in  the  bill  of  lading,  there  was  implied  in 
it  an  absolute  warranty  by  the  shipowner  that  the 
refrigerating  machinery  in  the  ship  was  fit,  at  the 
time  of  shipment,  to  preserve  the  hard-frozen 
meat  uoder  the  ordinary  circumstances  of  an 
ordinary  voyage  from  Australia  to  London.  Held 


also,  that  when  a  preliminary  point  of  law  is 
ordered  by  the  judge  to  be  tried  before  the  trial 
of  issues  of  fact,  the  trial  of  those  issues  will  not 
take  place  until  the  final  determination  of  the 
preliminary  point  of  law.  (The  Owners  of  Cargo 
on  board  the  S.S.  Maori  King  v.  Hughes  and 
another.) page  141 

Bill  of  lading — Shipowner's  exemptions — ^Ezeroise  of 
due  diligence  by  owner — ^Negligence  of  eervant — 
Liabili^. — Oooida  were  shippMuiderabill  of  lading 
which  exempted  the  shipowners  from  liability  for 
damage  to  tne  goods  arising  from  faults  or  errors 
in  navigatioo,  or  in  the  maosMment  of  the  ship, 
providM  that  due  diligence  had  been  exeroised  by 
the  owners  to  make  uie  ship  in  all  respects  sea- 
worthy. Damage  was  caused  to  the  ^oods  during 
the  voyage  through  the  unseaworthiness  of  the 
vessel.  The  unseaworthiness  of  the  vessel  was 
due  to  the  negligenoe  of  the  carpenter  employed 
by  the  shipowners  to  see  that  the  vessel  started 
on  her  voyage  in  a  seaworthy  condition.  Held, 
that  the  shipowners  had  not,  by  their  sgents, 
exercised  due  diligence  to  make  the  ship  sea- 
worthy, although  they  had  employed  a  fit  and 
proper  carpenter  for  that  purpose ;  and  there- 
fore they  were  not  relieved  by  the  bill  of  lading 
from .  liability  for  the  damage  to  the  goods. 
(Dobell  and  Co.  v.  The  Steamship  Bossmore  Com- 
pany Limited.)       74 

Charter-party— Bill  of  lading — Liability  <rf  owner 
of  chartered  ship  on  bill  of  lading  signed  by 
master — Condition  in  charter  that  master  shall  be 
agent  of  charterers. — A  charter-party,  which  was 
in  other  respects  in  the  form  of  an  ordinary  time 
charter,  contained  the  following  provision  :  "  The 
captain  and  crew,  although  paid  by  the  owners, 
shall  be  the  agents  and  servants  of  the  charterers 
for  all  purposes,  whether  of  navigation  or  other- 
wise, under  the  charter.  In  signing  bills  of 
lading  it  is  expressly  agreed  that  the  captain  shall 
only  do  so  as  agent  for  the  charterers ;  and  the 
chuterers  hereby  agree  to  indemnify  the  owners 
from  all  consequences  or  liabilities  (if  any)  that 
may  arise  from  the  captain  signing  bills  of  lading, 
or  in  otherwise  oomplying  with  the  same."  The 
ship  was  loaded  with  a  cargo,  and  bills  of  lading, 
in  the  nsual  form,  were  signed  by  the  master, 
subject  to  the  conditions  of  the  ohaiH»r .party,  and 
a  copy  of  the  oharter.party  was  handed  to  nim. 
The  charterers  indorsed  the  bills  of  lading  to  the 
plaintiffs,  but  fraudulently  induced  the  master 
to  alter  the  destination  of  the  ship,  and  to  deliver 
the  cargo  to  themselves.  The  plaintiffs  sued  the 
owners  of  the  ship  for  non-delivery  of  the  cargo. 
Held,  that  the  special  clause  in  the  cluurter-parl^ 
did  not  exonerate  the  shipowners  from  liabi- 
lity to  the  plaintiffs,  as  indorsees  of  bills  of 
lading  signed  by  the  master  which  did  not  con- 
tain the  clause ;  but  that  the  plaintiffs  were 
entitled  to  treat  the  master  as  agent  of  the 
shipowners  and  to  hold  them  responsible  for 
the  loss  of  the  cargo.  Held  also,  that  the 
reference  to  the  charter-party  in  the  bills  of 
lading  only  gave  the  plaintiffs  notice  of  such 
clauses  as  referred  to  the  payment  of  freight 
and  conditions  respecting  carriage  of  the  goods, 
but  not  of  the  above  special  clause.  (The 
Manchester  Trust  Limited  v.  Fumess,  Withy, 
and  Co.)     110 

Construction — Cargo — Hire  of  entire  capacity 

of  ship— Liberty  to  mil  at  other  ports — Devia- 
tion.—By  a  charter-party,  which  stated  that 
the  vessel  was  of  a  deaid  weight  capacity  of 
125  tons,  it  was  agreed  that  the  defendant's 
ship  shoiild  load  at  Rotherhithe  for  the  plaintiff 
"  a  cargo  or.  estimated  quantity  of  470  quarters  of 
wheat  in  sa<^a,  and(or)  other  lawful  merchandise," 
and  should  deliver  the  same  at  Gosport  on  pay- 
ment of  freight  at  "one  shillicg  per  quarter  of 
4961b.  delivered."  The  charter-party  gave  liberty 
to  the  ship  to  call  at  any  ports,  and  also  contained 
the  usual  exception  of  sea  perils.  At  the  rate 
mentioned,  470  quarters  of  wheat  weigh  about 
102  tons.  At  intermediate  ports  On  the  voyage 
the  vessel  took  in  and  afterwards  discharged  goods 
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for  uiothar  ahipper.  Afterwatda,  before  srriTiiw 
ut  Goeport,  the  veeeel  met  with  an  aocidest  arU- 
ing  from  le*  periU,  whereby  the  pluntiff 'b  wheat 
waa  damaged.  Held,  that,  npon  the  tme  ooa- 
•tmatioii  of  the  oharter-party,  the  ship  waa 
•ntiUed  to  call  at  intermeaUte  porta  to  take  in 
and  diaahaive  goods  for  ahippeta   other  than 

§]aintiff,  and  that  oonieqnantly  there  had  been  no 
eriation,  and  the  plaintiff  uierefore  oonld  not 
leoovar  damagei  for  the  injury  to  hui  wheat. 
(Calin  o.  Aldridge.)     .page  426 

Cliarter-party— Demnrrage — Calonlation  of— Billa  of 
'  "  g,  refnial  of  nuwter  to  lign — Clanie  imposing 
no  sam  for  refnial — Penalty  or  liquidated 
a. — A  oharter-party  oontained  a  danae 
fliat  tke  oaiRo  was  to  be  loaded  in  seventy-two 
koala  (from  5  p.m.  Satnidaya  to  7  a.m.  ICondayi, 
and  hdUdaya  ezoepted),  and  "  if  longer  detained 
eharterers  to  p|^  ateamer  16*.  8<I.  per  like  hour 
demnrrage.' '  Held,  that,  in  ealenlating  the  hours 
for  demnrrage  snder  thia  olanae,  the  demnrrage 
doaa  not  mn  oontinnonalr,  bnt  that  the  honrs  of 
damnrraga  rnnat  be  oalonlated  with  the  same 
exoeptions  aa  the  lay  honra.  The  oharter-party 
also  oontained  a  olanae  that  "  the  captain  shall 
aign  obartarer's  bills  of  lading  as  presented,  with- 
<mt  qoalifloation  exoept  by  adding  weight  un- 
known, within  twenty-fonr  honrs  after  being 
loaded,  or  par  lOi.  for  erery  day'a  delay,  aa  and 
fox  liqoidatea  damages,  nntil  the  ship  is  totally 
loat  or  the  cargo  deliTered."  Held,  that  the 
daoae  impoaed  a  penalty  only,  and  did  not  confer 
a  right  to  liquidated  diunsges  for  the  refusal  of 
the  captain  to  sign  bills  of  lading,  and  that,  aa  the 
eharterer  had  in  fact  suffered  no  damage  by  such 
rafnaal,  he  waa  entitled  to  nominal  damages  only. 
(Bajner  v.  Bederiaktiebolaget  Condor,  Owners  of 
the  Steamship  Oram.) 96 

—  Demnrrage — Cargo  of  coal — "  To  be  loaded  as 
onatomary  at  .  .  .  as  per  ooUiery  guarantee " 
— laoorporation  of  guarantee  into  omurter-party 
— Commenoement  of  lay  days. — ^A  charter-party 
prorided  that  the  ship  was  "to  proceed  to  a 
cnatomary  loading  pl&oe  in  the  Boyal  Dock, 
Orimaby,  and  there  receire  a  full  cargo  of  coais, 
to  be  loaded  as  customary  at  G-rimsby  aa  par 
colliery  guarantee  in  ftftoen  colliery  working 
day* ;  demurrage  to  be  at  the  rate  of  4d.  per 
register  ton  per  day."  By  the  colliery  guarantee, 
thia  colliery  owners  agreed  with  the  charterers 
"to  load  with  coal  in  fifteen  oollierr  working 
daja  after  the  said  ship  is  wholly  nnballaited  and 
ready  in  dook  at  Qrimsby  to  reoeiTe  her  entire 
cargo  .  .  .  Time  not  to  commence  before  the 
2na  Aug.  Time  to  connt  from  the  daj  following 
that  on  which  notice  of  readiness  is  reoeiTed 
.  .  .  the  said  notice  to  be  handed  to  oiBce  as 
scon  aa  the  ship  is  ready  aa  above  stipulated,  and 
not  before."  Notice  of  readinees  was  given  by 
the  ahipowner  to  the  charterera  on  the  3rd  Sept. 
The  ahip,  in  her  turn,  could  have  loaded  at  the 
oastomary  loading  piaoe  on  the  17th  Sept.,  hot, 
owing  to  delay  fbr  which  the  charterers  were 
renoosible,  she  did  not  get  there  until  the  10th 
Ooi.,  and  her  loading  was  completed  on  the 
13th  Oot.  Held,  that  the  proviaiona  of  the 
oollietT  guarantee  as  to  loading  were  incorporated 
into  the  charter-party;  that  the  lay  days  com- 
menced on  the  day  after  notice  of  readiness  was 
given  by  the  ahipowner  to  the  charterers  ;  and 
that  the  charterers  were,  therefore,  liable  to  pay 
damuixage  after  the  expiration  of  flfteen  colliery 
workins  days  from  that  time,  (llonsen  v. 
MaofarLme  and  othera.)     548 

—  Demnrrage  — Diacharge — Duty  of  consignee 
ia  taking  deUvery.- Bv  a  charter-party  for  the 
cartiMTe  of  a  cargo  of  poles  and  spars  it  was 
ayreed  that  the  ahip  shoold  "diacnarge  over- 
aide  in  the  river  or  dock  into  lighters  or  otherwise 
if  required  by  the  consigneee."  The  ship  waa  dis- 
charged into  lightera,  and  the  lay  days  ware 
•xeeeded  becaase  the  oonaignees  did  not  put 
enou^  men  on  the  lighters  to  receive  the  poleB 
and  spars  iriien  they  were  brought  over  tiie  snip's 
aide  by  the  orew  and  placed  within  reach  of  the 


men  in  the  lighters.  Held,  that  it  waa  not  the  duty 
of  the  shipowner  to  pat  the  poles  and  spars  into 
the  bottom  of  the  lighters,  and  that  the  consignees 
were  liable  to  pay  OMnurrage.  (Peteraen  v.  I'ree- 
bo^.) page  163 

Ohartet-party- Light  dues— Port  oharges— Clause 
in  ohuter  "  charterers  pay  port  charges "  — 
Whether  light  dues  are  post  charges." — By  a 
claose  in  a  charter-party  the  charterers  wern  to 
have  the  option  ot  shipping  cattle  on  deck  for 
Deptford,  or  for  destination.  If  discharged  at 
Deptford  charterers  pay  port  ohargea.  The 
charterers  under  thia  option  ahippad  oattle  on 
deck  for  Deptford,  ana  the  vessel  touched  at 
Deptford  to  disohaige  theae  eattle,  and  then  pro- 
ceeded to  Leith.  her  port  of  deaiination.  Before 
the  vessel  was  allowea  to  leave  Deptford  the  ship- 
owner was  compelled  to  pay  the  whole  of  the  light 
dues  already  incurred  and  to  be  incurred  up  to 
and  inolnding  Leith,  her  place  of  destination.  If 
the  veasel  had  gone  on  to  Leith  without  touching 
at  Deptford  the  ahipowner  would  have  been  liable 
to  pay  all  the  light  dues  there :  Held,  (1)  that 
these  light  dues,  being  ohargea  which  the  ahip- 
owner was  compelled  to  pay  at  the  port,  were 
"  port  charges  "  within  the  meaning  of  the  clause 
in  the  charter-party;  and  (2)  that,  inasmuch  aa 
the  shipowner  was  compelled  to  pay  the  whole  of 
these  chargea  before  the  veesel  could  get  awav 
from  Depnord,  the  whole  of  such  ohugss  fell 
npon  the  charterers.  (Neman,  Dale,  and  Uo.  and 
othera  V.  Lamport  and  Holt.)    475 

Co-ownership  action  —  Claim  sgainst  managing 
owners— Be-opening  account — Statute  of  Limita- 
tions.— The  relations  between  co-owners  of  a 
vesael  engaged  in  foreign  voyages  and  her  manag- 
ing owners  are,  in  the  absence  of  any  evidence 
to  show  that  each  voyage  is  a  separate  trading 
transaction,  to  be  treated,  in  relation  to  the 
profit  and  loss  on  her  voyages,  as  a  oontinnoaa 
partnership  or  agency,  as  the  case  may  be.  Con- 
aeqnently  the  rule  aa  to  partnership  accounts 
applies,  the  accounts  may  be  gone  into  without 
any  limit  as  to  time,  and  the  Statute  of  Limita- 
tions does  not  apply  so  long  as  the  partnerdiip  or 
agency  is  continuous.    (The  Pongola.) 512 

Light  dosa-Ezemption  from — Order  in  Coonoilof 
16th  May  1893.— The  master  of  a  ship  took  on 
board  at  Malta  three  persona  who  wished  to  return 
to  England.  These  persona  paid  no  passage 
maatj,  and  the  master  provided  and  paid  for  their 
food  for  which  they  paid  the  master  41.  each.  The 
veasel  touched  at  a  port  in  England  to  obtain 
banker  coal,  and  the  three  persons  were  there 
landed.  Held,  that  the  landing  of  these  persons 
did  not  deprive  the  ship  of  the  exemption  from 
light  dues  at  that  port  wbi(di  tiie  ship  would  other- 
wise be  entitled  to.  (Hay  v.  The  Corporation  of 
Trinity  House.)      471 

Wreck — Obatruotion  in  tidal  river  —  Removal  of 
wreck — Liability  for  ezpenaes  of  removal— Owner 
— ^Harbonra,  Dooks,  and  Piers  Clanses  Act  1847— 
Aire  and  Calder  Navigation  Act  1889.— By  sect.  47 
of  the  Aire  and  Calder  Navigation  Act  1889,  if 
any  vessel  shall  be  sunk  in  any  part  of  the  navi- 
g^on  of  the  undertakers,  and  the  owner  shall 
not  forthwith  remove  the  same,  the  undertakers 
may  remove,  and  may  detain  and  sell  the  same 
in  payment  of  their  expenses,  and  they  shall  pay 
the  overplus,  if  any,  to  the  owner ;  and  by  sect.  56 
of  the  Harbours,  Docks,  and  Piers  ClauBes  Act 
1847  "the,  harbour-master  may  remove  any 
wreok  or  other  obstmotion  in  the  harbour,  and 
the  expenses  of  removing  any  such  wreok  shall  be 
repaid  by  the  owner  of  the  same."  Held,  that, 
under  both  sections,  the  word  "owner"  means 
the  person  who  was  the  owner  of  the  vessel  at 
the  time  when  the  expenses  of  removal  were  in- 
curred, and  not  the  person  who  waa  the  owner 
when  the  vessel  sank,  and  consequently  that, 
where  the  owner  of  a  vessel,  which  had  sunk  in 
a  tidal  river,  had  completely  abandoned  all  owner- 
ship in  the  vessel  before  the  expensee  of  removal 
were  inonrred,  he  waa  not  Uable  for  each  ex- 
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, (Barmoloat^  and  othen  v.  Stown  and 

others.)     ~ poja  630 

SOLICITOR. 

Costa — Order  for  tazatioh  on  solioiton'  petition — 
No  direction  for  payment  \>j  client— Amoont 
found  doe  from  client— Mode  of  eirforcinfj^  pay- 
ment— Snnunons — Action. — A  firm  of  aohoitors 
obtained  a  oommon  order  for  taxation  of  their 
coeta  in  the  Chamoezy  Diyieion,  which  order, 
aoaordinr  to  the  present  practice,  contained  no 
direction  for  payment  by  the  client  of  the  amount 
whioh  miffht  be  certified  to  be  dne  from  the  client 
to  tito  aoUeitora.  The  resolt  of  the  taxation,  at 
whidi  the  client  was  represented,  waa  that  a  snm 
was  found  to  be  dne  from  the  client  to  the  solioi- 
ton. Upon  a  snmmons  by  the  solicitors  to 
enforce  payment  of  the  amount  fbond  dne  to 
them-i  Held,  that  payment  of  that  amount  could 
not  be  enforced  by  summons,  but  that  an  action 
mnet  be  Iwongrht  f or  that  pnrpoee.  (BeDebenham 
andWalker.) .,    115 

Ooeta — ^Taxation — "  Agreement  in  writing  " — Signa- 
ture by  client  only — Pa3rment — Criminal  charge — 
Courts  of  police  magistrate  and  quarter  lesalone 
— Bnforoinfr  or  setting  aside  agreement — Jniis- 
dietioa  <)t  High  Court.— The  expression  "  the  ooort 
or  a  judge  thereof,"  in  sects.  8  and  10  of  the 
Attorneys  and  Solicitors  Act  1870,  refers  to  a 
court  of  the  same  kind  as  those  in  which  any 
action  at  law  or  suit  in  eauitv  could  be  bron  ht 
and  a  jnd^  who  has  power  te  deal  with 
such  an  action  or  suit,  and  does  not  include  a 
polioe-conrt  or  a  court  of  quarter  sessions  or  the 
justieee  constitutiiig  such  court.  Consequently 
an  application  for  the  examiuation  or  cancellation 
of  an  agreement  in  respect  of  costs  for  business 
done  in  a  police-court  or  a  court  of  quarter 
sessions,  and  the  taxation  of  the  costs,  where  the 
amount  payable  under  the  agreement  exceeds  50i., 
is  properly  made  to  a  judge  of  the  High  Court, 
and  not  to  the  police-court  or  to  the  court  of 
quarter  sessions,  or  the  justices  constituting  such 
ooort.  So  held  by  the  Court  of  Appeal.  It  is  not 
essential  to  the  validity  of  an  agreement  for  the 
payment  of  costs,  under  sect.  4  of  the  Attorneys 
and  Solicitors  Act  1870,  that  the  agreement  should 
be  signed  by  the  solicitor ;  it  is  sufficient  if  it  be 
signed  by  uie  client  alone.  (Be  J.  H.  Jones,  a 
Solicitor.) 543 

Taxation — Debentures — Corering  deed — Deed 

executed  but  no  debentnres  issu^ — Completed 
mortgage, — A  deed,  whereby  real  estate  of  a 
limited  company  was  conreyed  to  trustees  to 
secure  first  mortgage  debentures,  was  prepared  on 
behalf  of  the  trustees  by  a  firm  of  solicitors.  The 
deed  was  executed  and  delivered,  but  no  deben- 
tures were  issued  and  no  money  adranoed.  Held, 
that  the  deed  was  not  a  completed  mortgage 
within  the  Oeneral  Order  made  under  the  Solioi- 
tors'  Bemnneration  Act  1881,  and  consequently 
the  solicitors  were  not  entitled  to  be  remunerated 
aco<nding  to  the  scale  in  sched.  I.,  part  1,  of  the 
order.    (Se  Bircham  and  Co.)   129 

Inoorporated  Law  Society— Statutory  Committee — 
Complaint  of  misoondnot  against  solicitor — ^Dis- 
cretion of  committee  to  refuse  to  entertain  com- 
plaint— Mandcuniu. — The  committee  of  the  Inoor>- 
porated  Law  Society,  created  imder  the  Solicitors 
Act  1888  for  tile  purpose  of  heariag  complaints 
against  solicitors  on  the  ground  of  misoondnot, 
haTOy  under  sect.  13,  a  diswetion  at  any  peciod  of 
the  inquiry  when  the  case  is  before  them,  to 
refuse  to  proceed  further  with  the  inquiry,  if  they 
are  satisfied  upon  the  materials  before  them  that 
there  is  no  prinui  fade  oase  of  misoondnot  against 
the  solicitor.  In  such  a  case,  although  the  com- 
mittee have  refused  to  prooeed  on  the  groimd  that 
there  is  ooprim&faei*  oase,  the  oompIaiiiaiitiBvr, 
neTertbeless,  a^ply  direotiy  to  tht  eonrt  itseU, 
nnder  the  proviso  in  the  13th  section,  and  the 
court  will  have  power  to  deal  with  the  application, 
notwithstanding  the  refusal  of  the '  committee. 
The  oommittee  having  oonsidered  the  afUavit  of 
the  complainant  in  a  oase  before  them,  lefnsed  to  " 


prooeed  or  require  the  atteadanoe  of  the  solioitor 
on  the  ground  that  no  primd  fade  oase  waa  made 
out.  A  rule  for  a  maiulanm*  having  been  ob- 
tained :  Held,  that  the  rule  ought  to  be  disdMiyed 
on  two  gronnds,  (1>  that  the  oommittee  had  » 
discretion  to  act  aa  they  had  done,  and  that  the 
court  on^t  not  to  interfere  with  their  diaoretion, 
and  (2)  that  there  was  another  more  oonveniBni 
remedy  open  to  the  complaiiuuit,  namely,  a 
direot  application  to  the  court  itself,  and  that 
therefore  the  remedy  by  mandamu*  ought  not 
to  be  granted.  (Beg.  v.  The  Incorporated  Law 
Society.) ...page  187 

Lien  —  Charging  order  —  Assignment  —  Notice  of 
right  to  lien. — Where  in  an  aotion  a  plfintiff  has,  . 
through  his  solicitors'  exertions,  recovered  a  snm 
of  money,  whether  hj  compromise  or  otherwise, 
and  this  snm  is  received  from  the  defendants  by 
the  defendants'  scdicitors  tot  the  purpose  of  dis- 
charging the  defendants'  liability,  the  faot  of  the 
existewse  of  the  action  is  notice  to  the  defen- 
dants' solicitors  of  the  right  of  the  plaintifCs  soli- 
citors to  a  lien  on  the  fund.  And  if  the  defen- 
dants' solicitors,  without  the  knowledge  of'  the 
Elaintifl's  solicitors,  received  from  the  plaintiff 
imself  authority  to  apply  the  fund  in  disohaioe 
of  debts  dne  from  him  to  the  defendants'  sou- 
citors  and  other  persons,  their  clients,  and  they 
so  applied  the  money,  such  ap|>lieation  of  the 
money  cannot  be  treated  as  an  assignment  thereof 
without  notice  within  the  meaning  of  the  Solicitors 
Act  1800  (s.  28),  so  as  to  deprive  the  plaintiff's 
solioitors  of  their  right  to  a  charging  order.  (The 
Paris.)    73.> 

Person  in  fldnoiaiy  oharaoter — Banking  aoooont — 
Following  trust  money — Appropriation  of  pay- 
ment—Bule  in  Clayton's  oase. — A  solicitor  paid 
several  snms  of  money  which  he  received  on 
behalf  of  several  clients  succeesively,  into  his  own-  -  - 
banking  aooonnt,  mixing  them  with  his  own 
money,  and  afterwards  drew  out  money  for  his 
own  use,  so  that  the  balance  standing  to  the 
credit  of  the  account  became  less  than  the 
amount  of  the  sums  paid  in  which  belonged  to  his 
olients,  but  more  than  the  snm  belonging  to  the 
first  client  in  order  of  priority  of  the  psyments 
into  tiie  aeconnt.  After  the  death  of  the  solioitor 
an  aotion  was  brought  by  a  oreditor  for  the 
administration  of  the  estate,  and  the  balance  to  the 
credit  of  the  solicitor's  banking  aooonnt  at  his 
death  was  paid  into  court  to  a  separate  aooonnt. 
Upon  the  applioatiott  of  the  first  client  claiauag 
payment  of  the  sum  due  to  him  from  the  solicitor 
out  of  such  balance :  Held,  that  the  first  snm 
paid  in  must  be  taken  to  have  been  first  drawn 
ont  according  to  the  rule  in  Clayton's  case  (1  Mer. 
572),  and  iJierefore  that  the  snm  dne  to  the  first 
climit  did  not  form  any  part  of  the  balance  to  the 
credit  of  the  solicitor's  aocount  at  the  time  of  his 
death,  so  that  the  claim  of  the  first  client  to  be 
pud  out  of  such  balance  failed.  (Be  Stenning ; 
Wood  t).  Stenning.)      207 

(See  Action — Attachubnt.) 

SPECIFIC  PEEFOEMANCE. 
Company  —  Shares  —  Assignment — Volunteer —  In  - 
junction. — ^The  doctrine  that  a  volunteer  cannot 
nold  property,  which  hag  been  conveyed  by  way 
of  gift,  as  against  the  prior  equity  of  a  pnr- 
chaeer  for  vaTue  from  the  person  by  whom  the 
conveyance  was  mada,  appUes  to  a  contract  for 
the  sale  of  shares  of  a  company.  (Graham  v.. 
O'Connor.)       712 

STAMP  ACT  1891. 
Bevsnner-Btamp— Madcetable  securii^— Frcni*- 
sory  note— Oontraot  to  give  security. — ^An  instru- 
ment consisted  of  a  promissory  note,  followed  fay 
a  statement  that  it  was  one  M  a  series  of  notstt 
whiiA  had  been  seeurod  by  the  deposit  of  certain 
bonds  te  be  held  dn  tmst,  under  an  aareemantv 
forthsbaiefitet.thBhoidenthenaf.  Aeiastn- 
m«nt  liraa  made  aitid  iadtased  by  a  f  oie^  railway  - 
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oompttaj,  and  wu  iaaned  in  England  to  a  pur- 
efaamr  aa  Beonrity  for  money  lent  by  him  to  the 
niliray  company.  Some  <^  the  aeries  bad  from 
time  to  time  been  dealt  with  on  the  London  Stock 
Ezehange.  Held,  that  the  inttrument  was  not 
merely  a  promiaaoiy  note,  bnt  was  a  "  marketable 
seeunty  within  the  Stamp  Act  1891,  and  liable 
to  itamp  doty  as  snob.  (Brown,  Shipley  ^and  Co., 
appa.,  V.  The  Commiaaionen  of  Inland  Berenne, 
reapa.)       page  877 

STATUTE  OP  LIMITATIONS. 
Corenant  in  settlement — Money  charged  on  land — 
I>«Tise  in  fee  to  tenant  for  life  nnder  settlement — 
Unity  of  poeaee8ion—Presnm]>tion  of  payment  of 
intenat— Beal  Propertr  Limitation  Act  1874. — 
By  an  indentnie  of  settlement  A.  oorenanted  with 
the  tmstees  tliat  hia  ezecntors  wonld,  within 
twAlre  montha  after  hia  death,  pay  to  the  tnistees 
40001.  and  interest ;  and  thereby  charged  the 
principal  and  interest  on  certain  real  estate.  By 
his  wiU  A.  specifically  deriaed  the  aame  real 
estate  in  fee  to  the  pezaon  who  was  tenant  for 
life  of  the  40001.  nnder  the  settlement.  In  1871 
A.  died,  and  the  tenant  for  life  nnder  the  settle- 
ment went  into  posaeasion  of  the  real  estate  as 
owner  in  fee,  and  no  interest  on  the  4000!-.  was  in 
fact  paid  to  the  trneteea  of  the  settlement.  The 
real  estate,  which  was  primarily  liable,  baring 
beoome  inanffioient  to  satisfy  the  charge,  an  origi- 
nating snmmonB'  waa  taken  oat,  raising  tiie 
question  whether  the  tmstees  of  the  settlement 
were  entitled  to  have  the  charge  satisfied  out  of 
the  personal  estate  so  far  aa  the  real  estate  was 
insufficient.  It  was  admitted  that  the  Statute  of 
Limitations  (37  &  38  Vict.  c.  57)  had  ran  in  faronr 
of  the  personal  estate,  nnless  the  circumstance 
that  the  tenant  for  life  under  the  settlement  was 
in  poaaeasion  of  the  real  estate  as  owner  in  fee 
bad  the  effect  of  pre-rentin^  the  statute  from 
running.  Held,  that  the  receipt  of  the  rents  and 
profits  by  the  devisee  in  fee  coold  not  be  regarded 
as  »  payment  of  interest  snob  as  would  prevent 
the  statute  from  running  so  as  to  bar  the  right 
of  action  on  the  covenant  against  the  residuary 
personal  estate,  he  being  under  no  personal 
liability  to  pay  the  charge.  (Be  England ;  Steward 
V.  Engbmd.)     237 

STREET. 
Meaning  of— Carriage  traffic — London  Building  Act 
1894  (57  &  58  Vict.  c.  213),  s.  7.— The  quadrangle 
of  a  block  of  mansiona,  having  only  one  entrance 
from  the  pnblio  highway  and  that  closed  in  by 
gates,  and  intended  exclusively  for  the  use  of  the 
reddents  in  the  mansions,  is  not  a  siareet  within 
sect.  7  of  the  London  Building  Act  1894.  (Carter 
Wood  r.  London  Connty  Council.) 813 

TENANT  FOE  LIFE. 

Bemainderman — Capital  —  Income — ^Apportionment 
— ^Interest — Bate  of. — A  question  arose  in  this 
case  as  to  the  rate  of  interest  to  be  charged  by 
the  court  in  the  Chancery  Division  where  a  fund 
was  beii»  apportioned  between  capital  and  income 
in  aooordanoe  with  the  rule  laid  down  in  Be  The 
Earl  of  Cheiterfield's  TnuU  (49  L.  T.  Bep.  261 ; 
24  Ch.  Div.  643.)  Held,  that  to  fix  4  per  cent,  aa 
the  court  rate  of  intereat  to  be  charged  in  auch 
caaes  enured  very  greatly  to  the  benefit  of  the 
tenant  for  life  ;  4  per  cent,  had  been  for  genera- 
tions regarded  as  the  rate  to  be  allowed  by  the 
court  in  the  Chancery  Division  unless  5  per  cent. 
waa  ohargeable  for  special  reasons ;  but,  in  view 
of  the  impossibililgr  of  ordinary  prudent  persons 
being  able  to  obtain  even  3  per  cent,  interest,  the 
sum  must  be  asoertained  on  the  footing  that  3  per 
oent.  was  the  proper  rate  of  interest  instead  of 
4  per  cent,  aa  in  £•  The  Earl  of  Chesterfield' i 
Tnuts;  the  time  had  arrived  when  4  per  cent, 
intereat,  except  as  a  penal  rate,  ought  not 
to  be  allowed.  ($e  Ooodenongh;  Marland  v. 
Williams.)       152 

Ciq)ital — Income — Policy  — Premiums — Mort- 
gage— Intereat— Apportionment.— A.  at  the  time 


of  his  death  waa  entitled  to  certain  poUoiea  of 
aaaurance  on  the  life  of  B.,  aubject  to  a  mort- 
gage to  the  office  on  the  policies  for  seourrng 
the  repayment  c^  a  sum  of  money  with  interest  at 
4  per  oent.  per  annum.  By  his  will  made  Aug.  7, 
1^5,  A.  gave  his  real  and  personal  estate  to 
tmstees  in  truat  for  sale  and  conversion,  and  to 
invest  the  proceeds  and  pay  the  income  to  oertaiA 
persons  for  life,  and  then  over.  The  testator  died 
on  the  aoth  June  1890.  The  will  was  proved  by 
one  executor.  The  executor  did  not  sell  the 
poUoes,  but  retained  them,  and  paid  the  pre- 
miums on  the  policies  and  the  interest  on  the  mort- 
gage out  of  tine  income  of  the  estate  until  the 
death  of  B.  in  March  1895.  The  mortgage  was 
paid  off,  and  the  balance  of  the  policy  moneys  waa 
m  the  hands  of  the  executor.  On  summons:  Held, 
that  the  yearly  sums  e^>ended  in  keeping  down 
the  interest  and  premiums  ought  to  be  reoonped 
to  the  tenanta  for  life  oat  of  the  moneys  preserved 
by  such  expenditure,  together  with  interest  at 
4  per  cent.,  and  the  balance  must  be  apportioned 
between  capital  and  income  on  the  pruoiple  laid 
doWn  in  Be  The  Earl  of  Chesterfield' »  Truets  (49 
L.  T.  Bep.  261 ;  24  Ch.  Div.  648).  (Re  Morley; 
Morley  V.  Haig.)    page  ISl 

TEADE  PEOTECTION  SOCIETY. 
Volnntary  association  —  Member — Eesignation  — 
Withdrawal  of  resignation — ^Acceptance. — Under 
the  rules  of  a  volnntary  trade  protection  society 
members,  on  election,  ware  required  to  nay  an 
annual  sabscription,  in  return  for  which  they 
were  entitled  to  certain  benefito,  bat  they  incurred 
no  further  obligations  beyond  such  payment.  The 
rules  contained  no  provision  as  to  the  retirement 
or  expulsion  of  members.  A  member  wrote  to 
the  committee  resigning  his  membership,  but 
before  receiving  an^  reply  to  his  letter  he  wrote 
again  withdrawing  hia  previona  resignation.  The 
committee,  however^naisted  that  he  had  ceased 
to  be  a  member.  Held,  that  the  plaintiff,  nol^ 
being  subject  to  any  obligation  to  the  society, 
was  at  liberty  to  resign  his  membership  at 
any  time,  and  that  no  acceptance  of  his  resigna- 
tion by  the  committee  was  neoessaiy ;  bnt 
that  he  ceaaed  to  be  a  member  from  the  date 
when  his  letter  of  resignation  waa  received  by 
the  secretary ;  and  that  he  could  not  becomo 
a  member  again  without  re-election.  (Finch  «. 
Oake.) 716 

TRAMWAYS  COMPANY. 
Debenture-holders'  action — Appointment  of  receiver 
and  manager — Penalty  for  non-repair  of  tramway 
rails. — By  an  order  made  in  a  debenture-holders' 
action  a  receiver  and  manager  waa  appointed  of 
the  undertaking,  property,  and  business  <J  a  tram- 
ways company,  woion  nnder  the  proviaional  order 
of  the  Board  of  Trade  whereby  it  was  formed, 
and  seote.  28  and  56  of  the  Tramways  Act  1870 
was  liable  to  penalties  in  case  of  neglect  to  keep 
in  good  repair  the  rails  and  tramways.  Subse- 
quently, at  the  instance  of  the  ooanty  council 
for  the  county,  an  order  was  made  by  the  Fettgr 
Sessional  Divisional  Court  against  the  triAiways 
company  for  the  payment  of  a  certain  sum,  ijpe 
amount  of  penalties  incurred  by  not  keeping  in 
good  repair  the  rails  of  the  tramways,  auch  snm 
in  default  of  payment  to  be  levied  by  distress  and 
sale  of  the  company's  goods.  On  the  application 
of  the  county  council  tor  leave  to  distrain  on  the 
oompany'a  goods  for  payment  of  the  aum  notwith- 
atanding  &e  appointment  of  the  receiver  and 
manager :  Held,  that  the  order  appointing  the 
receiver  and  manager  would  not  have  been  made 
since  the  decision  of  the  Court  of  Appeal  in 
Jtarahally.  Tlie  Staffordshire  Tramways  Company 
(72  L.  T.  Bep.  542 ;  (1895)  2  Ch.  36) ;  that  the 
county  council  were  not  affected  by  it  except  that 
it  prevented  them  from  touching  the  property  o{ 
the  company  without  the  leave  of  the  coart :  and 
that  the  county  council  were  entitled  to  the  leave 
they  asked  for.  (Pegge  r.  The  Neath  and  District 
Tnunways  Company.) 25 


Digitized  by 


Google 


Ixviii— Indei.] 


THE  LAW  TIMES. 


[April  18,  1890. 


BUBJ2CIS  OF  CAJBZ8. 


TEUSTEE. 

Adminutratioii  —  TnutM  and  ben«floiarr  —  Un- 
katboriaed  inTestmenta  b;  traiteea — Lo«s  remit* 
ing  to  tnutee  who  waa  alao  benefloiaiy — Co-tniatea 
hA  liable  to  make  up  any  pari  of  loaa. — The  two 
trasteea  of  a  will  oommitted  a  breach  of  tnut  by 
investing  tmBt  moneys  npon  eifrbt  ananthoriaed 
mortgage  aecnritiea  for  the  pnrpoae  of  giving  the 
heaefioiariea  a  higher  rate  of  interest.  After  the 
(late  of  the  first  four  mortgage  securitiea,  one  of 
the  tmeteea  became  entitled,  as  legal  personal 
'^preeentative  of  his  wife  who  then  died,  to  a 
bMiefioial  interest  in  one-fifth  of  the  tmst_  estate 
so  that,  when  the  four  remaining  mortgage  invest- 
ments were  made,  he  was  both  trastee  and  bfflie- 
fioiary.  Legal  prooeedintrs  were  taken  which 
resulted  in  the  administration  of  the  tmst  estate. 
The  mortgaged  properties  wete  sold  and  realised 
less  than  the  amonnt  advanced  upon  them  by  the 
tmstees,  part  of  the  loss  being  la  respect  (U  the 
four  mortgages  made  prior  to  the  date  when  the 
trastee  became  a  beneficiary,  bat  the  greater  part 
being  in  respect  of  the  foor  mortgages  made  uter 
that  date.  In  consequence  of  that  loaa  the  tmst 
moneys  were  insnfBcient,  after  providing  for  the 
shares  of  the  other  benefioiaries,  to  satisfy  the 
claim  of  the  tmatee  who  had  become  beneficially 
entitied  to  one-fifth  of  the  troat  estate.  Upon  a 
sammona  by  ths  trastee,  who  was  also  a  bene- 
fieiary,  asking  that  his  oo-tniatee  might  be  com- 
pelled to  bear  part  of  the  loss  which  had  been 
incarred  :  Held,  that  the  tmstee  who  afterwards 
became  beneficially  entitled  to  a  share  in  the  first 
estate,  coald  not  call  apon  his  co-trastee  to  bear 
any  part  of  the  loss  which  be  had  saatalned  by 
reason  of  the  breach  of  trust  in  which  he  had 
concurred.    (Chillingworth  v.  Chambers.)    ...pat*  208 

Appointment  of  new  trasteea — Trastee  "  abroad  " — 
Trastee  also  execator— Appointment  by  tenant 
for  life  of  her  own  solicitor— Validity.— Although 
the  practice  of  the  ooart,  npon  an  application 
under  sect.  38  of  the  Settled  Land  Act  1882,  or 
under  its  general  jurisdiction,  is  to  refuse  to 
appoint,  or  to  sanction  the  appointment  of,  the 
aoUdtor  of  the  tenant  for  life  as  a  tmstee  of  a 
settlement  under  which  he  would  become  a  tmatee 
for  the  purposes  of  the  Settled  Land  Acts,  that 
practice  does  not  prevent  a  tenant  for  life  acting 
m  the  bond  fide  exercise  of  a  power  from  so  ap- 
pointing. A  settlement  of  real  and  jiersonal 
estate  contained  a  power  to  appoint  new  trustees, 
which  became  exercisable  in  case  (inter  alia) 
either  of  the  trustees  should  "be  abroad."  A., 
one  of  the  trustees,  in  consequence  of  his  wife's 
ill-health,  had  tsken  a  lease  for  five  ^ears  of  a 
house  in  Normandy,  where  he  waa  residing.  He 
had,  however,  with  few  exceptions,  attended  all 
Hie  meetings  of  the  trustees,  and  had  been  in  oon- 
stent  correspondence  with  his  co-tmsteea  and  the 
aolioitors  of  the  trust.  Held,  that  A.  was 
"abroad"  within  the  meaning  of  the  power. 
The  mere  fact  that  a  tmstee  of  a  will  is  also  one 
of  the  execntors  does  not  prevent  his  removal 
from  being  a  tmstee  if  tiiere  is  no  part  of  the 
testator's  personal  estate  remaining  in  his  hands 
nnadminiatered.  (A«  Karl  of  Stamford ;  Payne  v. 
8ta4ford.) 550 

Breach  of  trust— Improper  investment — Conttmotive 
tmstee— Solieitor.— By  a  settlement  made  in  1875 
on  the  marriage  of  M.  with  H.  H.  certain  aecori- 
tiea  were  tranirferred  to  tmatees  upon  trusts  in 
favour  of  M.  and  H.  B.  and  the  children  of  the 
marriage.  This  action  waa  commenced  on  the 
7th  Nov.  1890  by  M.,  her  two  infant  children,  and 
A.  B.,and  M.  B  ,  againat  H.  B.  and  A.  B.,  to 
make  them  liable  aa  conatrnotive  trustees  for 
losses  which  bad  resulted  from  the  investments. 
The  investmenta  were  not  proper  ones  for  tmstees 
to  make.  lie  writ  was  issued  more  than  six 
years  after  the  date  of  the  last  mortgage  com- 
plained of.  Held,  that  from  the  date  of  the 
opening  of  the  joint  account  in  the  names  of  J. 
and  A.  B.  to  the  execution  of  tbu  deed  of  May 
1884,  J.  and  A.  B.  were  tmstees  of  the  settlement. 


Held  alao,  that  H.  B.  in  all  that  he  did  aoted  in 
the  capacity  of  solicitor  to  the  trustees;  that 
under  the  oiroumatances  he  could  not  be  made 
liable  a*  a  oonstrootiTe  trastee ;  and  that  it  wa» 
too  late  to  make  him  liable  for  his  negUgenoe  (if 
any)  aa  solicitor.  Held  also,  that  it  was  not 
within  the  scope  of  the  implied  aathority  of  a. 
partner  in  a  solicitor's  bnsiness  to  constitute  him- 
self a  constmctive  trastee  so  as  to  bind  a  partner 
and  make  him  also  liable  as  a  constmctive  trastee 
al^ugh  he  was  not  aware  of  the  dealing  by 
which  the  conatrnotive  truat  waa  establiahed. 
Held,  therefore,  that  neither  of  the  defendants 
were  liable ;  and  the  action  mnat  be  dismissed  with 
costs.    (Mara  D.  Browne.) pa^e  638 

Breach  of  trust — ^Investment — Unanthorised — lia- 
bility.— Where  trustees  of  a  will  had  allowed  certain 
mortgages  to  remain  unrealised,  and  part  of  the 
money  secured  by  such  moriffages  had  been  lost : 
Held,  that  aect.  4  of  the  Tmatee  Act  1898  Amend- 
ment Act  1894  had  not  a  retrospective  operation  so 
as  to  exempt  the  trustees  from  liability  for  a  breaeb 
of  trust  oommitted  before  the  passing  of  the  Act 
in  retaining  an  investment  unauthorised  by  the 
instrument  or  b^  the  general  law :  therefore  the 
trastees  were  jointly  and  severally  liable  to  make 
good  to  the  trust  estate  the  deficiency  on  the  mort- 
gages,   (Bt  Chapman ;  Cocka  v.  Chapman.) 658 

Disclaimer  —  Property  out  of  the  juriadiction  — 
Partial  disclaimer. — Where  a  trust  estate  consists 
of  property  in  England,  and  also  of  property  out 
of  the  jurisdiction  of  the  court,  a  trastee,  though 
resident  abroad,  cannot  disclaim  the  trusts  of  toe 
property  in  England  only.  (Be  Lord  and  Fuller- 
ton's  Contract.)      C89 

Power  of  appointing  new  trustees — Bsnkraptcy  of 
tmstee — Trustee  "unfit  to  act" — Person  nomi- 
nated for  the  purpose  of  appointing  new  trastees 
by  the  instrument. — Under  a  marriage  settlement 
made  in  1864,  the  husband  was  given  the  power  of 
appointing  new  trastees  by  deed  in  the  event  of 
an^  of  the  trustees  of  the  settlement  dying,  de- 
■inng  to  be  discharged  from  or  refusing,  declining^ 
or  becoming  incapable  tn  act  in  the  execution  of 
the  traata.  One  of  the  tmateea  beoame  a  baak- 
mpt  and  absconded.  The  husband  purported,  in 
exercise  of  the  powers  given  him  by  the  settlement 
and  under  the  Truatee  Act  1893,  to  appoint  a  new 
teuatee  in  hia  place.  Held,  that  the  settlement 
having  specified  the  cases  in  which  the  power  of 
^>pointing  new  trustees  might  be  exercised  ai.tt 
not  having  provided  for  the  particular  event  of 
bankrnpt<^  or  unfitness,  the  hnsband  was  not  the 
person  nominated  for  the  purpose  of  appointing 
new  trastees  by  tiie  instrament  in  that  particular 
event  within  sect.  10  of  the  Trustee  Act  1893 ;  and 
that  the  appointment  made  by  him  was  invalid. 
(Be  Wheeler  and  De  Boohow's  Trasts.) 661 

Power  of  investment  in  such  securities  aa  trustees 
"  sh^  think  fit  " — Honest  exercise  of  discretion 
— Beceipt  of  bribe  or  commission— Liability  of 
trastees. — A  testator  gave  his  residue  to  trastees 
on  tmst  to  invest  in  such  stocks,  funds,  and 
securities  as  they  "  bhall  think  fit."  The  trastees 
invested  a  portion  of  the  estate  in  debentures 
of  a  limited  company.  One  of  the  trustees 
without  the  knowledge  of  the  others  who  had 
since  died,  received  a  commission  or  bribe  of  300f. 
for  making  the  investment.  Held  that,  as  the 
surviving  trustee  could  not  have  "honestljf" 
thought  fit  to  make  the  investment,  having 
received  a  bribe,  he  waa  liable  to  make  good  any 
loss  occasioned  by  the  investment ;  but  that  the 
estate  of  the  deceaaed  trustee  was  not  liable  as  h» 
had  made  the  investment  honestly.  In  addition 
to  making  good  any  loss,  the  sarviving  trastee  na» 
also  ordered  to  refund  the  bribe  as  money  re- 
ceived when  the  investment  was  made  on  behaU 
of  the  tmst  estate.  (Be  Smith ;  Smith  t>.  Thomp- 
son.)    604 

UNDUE  INFLUENCE. 
Solicitor  and  client  —  Gift  to  soUdtor's  wife  — 
Absenoe  of  independent  advice.— The  rale  of  law 
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SUBJECTS  Ot  CASES. 


whioh  iiiTalidataa  a  gift  to  »  aolioitor  nnlna  the 
donor  iaa  preTionsly  had  competent  and  inde- 
pendent adrioe  in  the  matter,  ii  abeolnte,  and  no 
evidence  is  admisaible  to  rebat  the  preanmpUon 
of  nndoe  influence  which  ariaea  from  the  relation- 
ship of  the  two  partiea.  The  mie  ia  equally  applic- 
able to  a  gift  to  a  adlicitor's  wife,  and  the  fact 
that  ahe  ma;^  be  a  relatiTe  of  the  donor  ia  there- 
fore immatenal.  (Lilea  v.  Terry  and  another.)  page  429 

VENDOB  AND  PUBCHASEB. 

IncTunbrancee — ^Diachaitre  of,  on  aale — Will — Con- 
atarnotion — ^Fntnre  intoieata — Jnriadiotion — Bevo- 
cation  b^  codicil  of  gift  contained  in  will— 
Safaatitnaon  of  freah  gift. — Upon  the  aale  of 
certain  real  eatate  a  aommona  waa  taken  oni, 
nnder  aeot.  5  of  the  CooTeyanoing  Act  18SI,  for 
leave  to  pay  into  court  a  anm  of  money  in 
order  to  make  proviaion  for  certain  ohwgea 
ni>on  the  property  by  the  will  of  a  deoeaaed 
teatator.  Held,  that  the  oonrt  conid  aaoertain, 
npon  the  conatmotion  of  the  will,  what  waa  the 
amount  of  the  chargea  upon  the  prc^rarty,  not- 
withatanding  that  it  iuTolTed  the  determination 
<d  intereata  in  fviuro.  A  testator  by  hia  will 
gaTe  to  each  of  two  of  hia  granddaughters  an 
annuity  of  300i.,  and  he  directed  the  annul tiea  to 
be  raised  and  paid,  after  their  reapeotiye  deatha, 
aoongat  their  reapeatiTe  children,  aa  they  Aould 
fay  deed  or  will  appoint,  and  in  default  of  appoint- 
ment amongst  the  children  equally.  The  teatator 
charged  the  annnitiea  npon  certain  real  eatate 
which  he  deviaed  to  his  eon.  By  a  oodicil  to  hia 
will  the  teatator  revoked  hia  gift  of  the  annuitiea 
of  3001.,  and  ^ve  instead  to  hia  two  grand- 
danghtera  annuitiea  of  1602.  apiece,  to  be  payable 
in  tne  aame  manner  and  to  be  charged  on  the 
aame  property  aa  the  annnitiee  of  3001.  The 
testator,  however,  made  no  mention  of  the 
children  of  hia  granddaughtera  in  the  oodicil. 
Held,  that  the  effect  of  the  codicil  waa  to  anbati- 
tnte  an  annoity  of  1601.  payable  to  each  of  the 
granddanghters,  her  appointees  and  children,  for 
the  annuity  of  3001.  given  by  the  will.  (Se 
Freme's  Contract ;  Freme  v.  Hdl.) 367 

Sale  of  publio-honae — Misrepreaentation — Laches — 
Beaoiaaion. — Whan  a  pnrchaaar  diaoovers  that  a 
repieaentation  made  to  him  by  a  vendor  is  ontrne, 
if  the  vendor  suggests  that,  if  time  bs  given  him, 
the  representation  may  be  cured,  and  the  pur- 
chaser put  in  as  good  a  position  as  if  the  repre- 
sentation had  been  true ;  the  pniohaaer,  by  giving 
the  vendor  time,  doea  not  lose  his  right  to  i«ly  on 
the  misrepresentation  and  determine  the  eontnot, 
if,  at  the  end  of  the  time,  the  vendor  fails  to  make 
good  his  snggestion.    (Tibbatts  v.  Boulter.) 5S5 

Specifla  performance —  Ckmditional  agreement  — 
Waiver  —  Uemorandnm  in  writing — Statute  ti 
Frauds  (.29  Car.  2,  c.  3). — Action  by  vendor  for 
apedflc  performance  of  the  following  agreement ; 
"  Subject  to  the  preparation  by  my  solicitor  and 
completion  of  a  formal  contract,  I  am  willing  to 
sell  to  yon  the  lease  of  365,  Camden-road,  for  a 
term  of  twenty-eight  years,  at  a  rent  of  1101, 
per  annum,  you  paying  me  5001.  pieminm  for 
name,  and  siso  paying  the  coat  of  new  leoee,  1001. 
paid  (and  reoeipt  hereby  acknowledged)  as  condi- 
tional daposit,  the  balance  to  be  paid  1st  day  of 
Jan.  188a,  and  poaaession  on  completion.  Plants 
and  oonservatoiy  flowers  to  be  included  in  price 
named."  Signed  by  the  vendor  and  accepted  by 
the  purchaser.  Held,  that  the  condition  was  not 
for  the  beneBt  of  the  vendor  only,  and  therefore 
he  conld  not  waive  it ;  tiie  condition  being  the 
essence  of  the  contract,  there  was  no  memo- 
randnm  in  writing  within  the  Statute  of  Fraods, 
and  there  must  be  judgment  for  the  defendant. 
(IJ<^d  c.  NoweU.) 154 

Condition  of  sale  against  raising  objection — 

Defect  in  title — Covenant  for  title. — The  defen- 
dant agreed  to  bny  certain  leasdiold  oroperty 
from  the  plaintiff  under  conditions  of  aaJe  which 
provided  that  the  purchaser  should  be  furnished 
with  a  ocfBT  of  the  lease  and  an  assignment  dated 
the  11th  Ang.  1801,  and  the  subsequent  title  and 


shonid  not "  make  any  objection  or  requisition  in 
respect  of  the  intermediate  title  to  tbe  premises 
between  the  ipanting  of  the  lease  and  the  ezeou- 
tibn  of  the  said  assignmsnt,  notwithstanding  any 
recital  or  reference  to  such  title  contained  in  the 
assignment  or  any  subsequent  doonment  of  title, 
but  shall  assume  that  the  said  assignment  vested 
in  the  assignees  a  good  title  for  the  residue  of  the 
said  term.  Objections  were  taken  by  the  defen- 
dant in  respect  of  certain  facts  which  raised  sus- 
picion as  to  the  title  prior  to  the  assignment,  aiul 
m  respect  of  defects  in  the  covenants  for  title  in  . 
the  assignment  of  1891,  and  otherwise.  The  Court 
of  Appeal  held  (reversing  the  judgment  of  Keke- 
wich,  J.),  that  the  defendant's  objections  as  to  the 
prior  title  were  preolnded  by  tne  conditions  of 
sale,  and  that  a  good  title  was  shown.  Sabse. 
qnently  the  defendant  discovered  that  the  title 
prior  to  tiie  assignment  of  1891  depended  on  a 
forged  deed  of  ^ft,  and  on  a  conveyance  from  a 
truatee  pnrporting  to  convey  as  absolute  owner. 
He  accordingly  rwnsed  to  complete  the  purchase, 
and  the  plaintiff  brought  an  action  for  specific 
performance.  The  defendant  counter-claimed 
that,  notwithstanding  the  judgment  of  the  Court 
of  Appeal,  it  might  be  declared  that  a  good  title 
was  not  shown  to  the  property,  and  (for  a  return 
of  the  deposit  paid.  Held,  that  the  defendant 
was  not  preolnded  by  the  conditions  of  aale  from 
raising  the  objections  now  put  forward ;  and  that 
speoino  performance  conid  not  be  enforced 
against  him.  But  Held,  that  the  defendant  was 
not  entitled  to  a  retnm  of  the  deposit  money. 
(Scott  17.  Alvares.) paga    43 

WATER. 

Sabterraneon  springs  —  Interierenoe  with   flow  of 

water — Injunction — 3fa!a  fidea. — Where  an    act, 

apart  from  motive,  gives  rise  merely  to  damagee 

without  legal  injury,  the  motive,  however  repre- 


hensible it  may  be,  will  not  supply  that  element. 
(Corporation  of  Bradford  v.  Pickles.) 


35S 


WILL. 

Administration — Beveraionary  intereat — Tenant  for 
life  and  remainderman— <!k>nveraion — Bnle  in 
Hcnct  V.  Sari  of  Dartmouth  (7  Vea.  137).— P.,  by 
his  will  dated  3rd  Nov.  1876,  gave  ijl  his  property 
to  trustees  npon  trust,  after  payment  of  his  debts, 
funeral  and  testamentary  expenses,  and  the  ex- 
penses of  exeonting  the  trust,  to  pa^  the  income 
to  hia  mother  or  permit  her  to  receive  the  aame 
during  her  life,  and  after  her  death  to  pay  certain 
large  legacies  and  pay  the  residue  to  a  charity. 
There  was  no  sxpreaa  direction  to  sell  or  convert. 
The  will  contained  powers  for  the  trustees  to 
manage  the  estate,  and  if  and  when  they  thought 
fit  to  sell.  The  greater  part  of  the  testator's 
estate  consisted  of  rsversionaiy  interests  nnder 
settlements  of  personal  estate  of  which  hia  mother 
was  tenant  for  life.  The  testator  died  on  the  3rd 
Feb.  1880.  His  viother  died  on  the  17th  Oct. 
1894.  The  reversionary  interests  fell  into  pos- 
session on  her  death.  This  was  a  summons  token 
out  by  her  executors  asking  for  the  determination 
of  the  questions  whether  Uie  reversion  ought  to 
have  been  sold  at  the  testator's  death,  and  whether 
the  executors  o!  the  tenant  for  life  were  entitled 
to  any  payment  out  of  the  trust  fund  in  reapeot  of 
the  income  which  she  would  have  received  if  the 
reversions  had  been  sold.  Held,  that  the  rule  in 
Hotve  V.  Marl  of  Dartmouth  only  applies  where  the 
testator  has  expressed  no  intention  either  way  as 
to  the  time  for  the  realisation  of  his  eatate ;  that 
in  this  case  the  discretion  given  to  the  trustees  to 
sell  if  and  when  they  thought  fit  was  inconsistent 
with  an  intention  that  it  shonid  be  sold  at  the 
testator's  death,  and  therefore  the  rule  did  not 
apply,  and  the  question  must  be  answered  in  the 
negative.  (Be  Pitcaim ;  Brandreth  u.  Colvin.)      ...  430 

Advanoament — Interest — Accumulation  of  income — 
Equal  division  of  residue  and  aoonmnlations — 
Option  to  take  teetator's  business  at  a  valuation — 
Advancement  of  part  of  share  of  residne. — By  his 
will  a  testator,  who  died  in  1883,  gave  hia  sons  in 
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■nccession,  aooordiiiK  to  leniority,  the  option  of 
takisg  luB  DTuineasat  a  valnatioii,  and  declared  that 
the  Bon  taldng  it  ahonld  be  debited  with  the  ralne 
thereof  on  the  diviuon  of  the  teatator's  reiidnary 
real  and  i>enonal  estate.  The  testator  ddvised 
and  bequeathed  all  his  residnary  personal  estate 
to  tmneea  npon  tmat  to  oonvert  the  same  and 
pay  an  annnilnr  to  his  wife  and  invest  and  aconmn- 
ute  the  snrplns  inoome  nntil  his  ▼onnffsst  ohild 
ehonld  attain  twenty-one.  when  the  whole  fund 
to  be  diyided  between  nis  children  equally  and 


the  issne  of  deoeaaed  children  per  itirpte.  The 
testator  empowered  his  trustees  to  maintain  and 
educate  Ms  children,  and  to  advance  part  of  their 
shares  to  Uiem,  such  advances  to  be  taken  in  part 
satiaf  action  of  their  shares  of  residue.  There  wra 
DO  tenant  for  Ufe  nnder  the  will.  The  testator's 
eldest  son  took  the  business,  which  was  valued  at 
15,0001.,  and  his  second  son  received  advances  to 
the  amount  of  82002.  His  younsest  ohild  attained 
twenty-one  in  1894.  Held,  that  the  testator's 
eldest  son  was  not  cluaveable  with  interest  on  the 
value  of  the  business.  Held  also,  that  the  second 
sou  was  not  chargeable  with  interest  on  the 
amount  adranoed  to  him.  (Ballmeyer  v.  Dall- 
meyer.)     page  671 

Bequest  of  peraonalty  npon  trusts  correepondinr 
witii  trusts  of  realty  —  Alteration  by  oodioil  M 
limitations  of  realty— Effect  upon  personalty. — 
A.  testator,  who  died  in  Oot.  1881,  by  his  will 
dated  in  Deo.  1862  devised  his  real  estate,  subject 
to  the  payment  of  oertain  annuities,  upon  trust 
for  his  brother  during  his  life,  and  after  bis  death 
npon  trust  for  the  orother's  four  sons  and  for 
their  respective  issue  male  severally  and  in  suc- 
oeasion  acoordinir  to  seniority  of  age:  and  he 
directed  that  his  personal .  estate  should  be  held 
upon  snoh  trusts  as  would  best  correspond  with 
the  trusts  thereinbefore  declared  of  and  concern- 
inf;  his  real  estate.  By  a  oodioil,  dated  in  Jnly 
1873,  the  testator,  after  reoitinK  the  trusts  declared 
hj  the  will  of  and  oosceming  his  reel  estate, 
directed  that  his  will  should  be  read  and  construed 
and  should  take  effect  as  if  there  were  contained 
therein  immediately  after  the  limitation  upon 
trust  for  his  brother  for  life  a  limitation  upon 
trust  for  the  brother's  four  sons  severally 
and  snoceaslTely,  and  for  their  respective  iasne 
male  in  such  oraer  of  anooession  as  the  testator's 
wife  should  by  deed  or  will  appoint.  The  teetator's 
wife  died  in  Nor.  1891,  having  by  her  will,  dated 
in  May  1886,  varied  the  order  of  succession  of  the 
four  kons  to  the  real  estate.  Held,  that  the 
power  of  appointment  given  to  the  testator's  wife 
extended  to  the  personal  estate;  and  that  the 
appointment  waa  a  valid  and  efteotnal  ezeroise  of 
the  power  as  to  both  the  real  and  the  personal 
estate,    (fie  liddeU;  LiddeU  v.  Liddell.)      363 

British  subject  domiciled  in  Kentucky — Property  in 
England — Decree  of  foreign  oonrt — Administra- 
tioUj  with  last  will  annexed,  revoked — Probate  of 
earlier  will.— A  British  subject  domiciled  in 
Kentucky,  died  leaving  several  wills,  the  last  of 
which  was  proved  in  one  of  the  inferior  courts  of 
that  State,  and  thereupon  administration,  with 
the  will  annexed,  waa  granted  to  the  attorney  in 
.'England  of  the  widow,  who  waa  the  sole  executrix. 
Subsequently,  the  superior  courts  of  Kentucky 
upset  the  wul,  and  the  widow  commenced  a  suit 
for  revocation  of  the  said  letters  of  administration, 
and  ic  probate  of  an  earlier  will.  Upon  affirma- 
tive p.  .x)f  of  the  testamentary  oaoaoity  of  the 
deoeaaed:  The  Court  revoked  the  letters  of 
administration,  and  granted  {trobate  of  the  earlier 
will,  now  propounded  by  the  plaintiff.  (Newoomb 
r.  Newoomb.) 317 

Codicil  —  Construction  —  Bevocation — Direction  in 
codicil  to  sell  real  estate  speoifioaUy  devised  by 
will.— C.  by  will  devised  his  estate  at  Worcester 
Park  to  F.  C.  for  life,  and  after  his  death  to  hia 
eldest  son,  and  if  F.  C.  should  die  under  twenty- 
seven  intmtate  and  without  issue,  he  directed 
that  the  said  estate  should  be  sold  by  his  exe- 
cutors, and  the  proceeds  should  form  ^rt  of  his 
residuary  estate.  And  he  appointed  A. ,B.,  and  D. 


executors.  By  a  codioil  the  testator  appointed 
the  said  A.  and  D.  executors,  revoked  previous 
ppaointments,  and  directed  hia  exeoutora  toaell 
and  diapoae  f  his  estate  at  Worcester  Fwk. 
Held ,  that  the  codicil  did  not  deprive  F.  0 .  and  his 
son  of  the  beneficial  interest  given  them  by  the 
will.    (Be  Chiff eriel ;  Chiitetiel  v.  Watson.) . . .  page    53 

Construction— Charitable  gift. — ▲  gift "  to  the  poor 
and  the  service  of  God"  neldagood  gift  to  charity. 
(Be  Darling ;  Farqnhar  V.  DarUnR.) 382 

Charitable  gift — Impure  personalty — Direc- 
tion to  trustees  to  submit  proposal  for  distri- 
bution among  charities  of  property  included 
in  gift. — A  testator  gave  his  real  and  petaonal 
estate  to  trustees  upon  trust  to  sell  and  convert, 
and  to  apply  one-tenth  of  his  estate  over  and 
above  110,()00t.  to  such  charitable  institutions  and 
objects  as  his  trusteea  might  determine.  He  died 
in  1888,  leaving  realty  and  impure  personalty  as 
well  as  pure  personal  estate.  Held,  that  the  gift 
to  the  charities  carried  realty  and  impure  per- 
sonalty, and  was  a  gift  of  one-tenth  of  the  testa- 
tor's whole  distributable  estate  over  and  above 
110,0001.,  not  a  gift  of  one-tenth  of  its  value  over 
and  above  110,(X)0l.  at  the  expiration  of  a  year 
from  the  testator's  death,  and  the  trustees  were 
direoted  to  submit  a  proposal  showing  to  what 
ohuitable  institutions  and  objects,  and  in  what 
sums  the^  proposed  to  apply  moneys  available 
for  distribution  under  tne  gift.  {B*  Fieroy ; 
Whitwham  «.  Pieroy.) 732 

Charity  —  Pure    and    impure    personalty  — 

Marshalling.  —  A  testatrix  gave  her  estate, 
consisting  of  pure  and  impure  peraonalty,  to 
trustees  upon  trust  for  sale  and  out  of  the  pro- 
ceeds first  to  pay  her  testamentary  expenses  and 
debts,  and  then  to  pay  a  legacy  to  ner  niece.  She 
then  (fave  her  residuary  personal  estate  "  save 
and  except  such  parts  thereof  as  cannot  by  law 
be  iq>propriated^  will  to  charitable  pnrpoaes" 
to  a  charity.  Held,  that  fall  effect  oould  be 
given  to  the  residuary  gift  without  the  process  of 
marshalling ;  that  the  testamentary  expenses  and 
debts'and  the  legacy  must  be  paid  out  of  the  pure 
and  impure  personalty  rateably;  and  that  the 
residue  as  to  pure  personalty  belonged  to  the 
charity,  and,  as  to  impure  'personalty,  wae  undis- 
posed of  and  passed  to  the  next  of  kin.  (fie 
Somers-Cocks  ;   Wegg-Prosser  v.  Wegg-Prosser.)    58 

Oif  t  to  daughter  in  case  she  had  issue  living 

at  stated  time--Child  en  ventre  ta  mire  at  time. — 
A  teetator  by  his  will  gave  his  residuary  estate 
to  trustees  upon  trust  to  pay  the  income  to  his 
wife  during  her  life,  and  after  her  decease  he 

£ve  one  moiety  of  his  residuary  estate  to  Us 
nghter  (then  a  married  woman)  absolutdy  in 
case  she  had  iasue  living  at  the  death  of  his  wife, 
but  in  case  she  had  no  issue  then  living,  then  he 
disposed  of  such  moiety  otherwise.  The  teatator's 
wife  survived  the  testator  and  died,  and  on  the 
day  followigg  her  death  the  daughter  gave  birth 
to  a  living  child.  Held,  that  the  daughter  had 
issue  living  at  the  death  of  the  wife,  and  that  she 
was  entitled  to  a  moiety  of  the  residuary  estate. 

(Be  Burrows ;  Cleghom  V.  Burrows.)     148 

Heirlooms  —  Person    entitled    to    "  aotnal  " 

posseaaion. — Cliattela  were  bequeiUiied  on  truat 
as  heirlooiqs  to  go  along  with  and  be  used  and 
enjoyed  by  the  person  for  the  time  being  en- 
titled under  the  limitations  of  the  settlement 
to  the  "aotnal"  possession  of  the  settled  real 
estate.  The  tenant  in  tail  died  in  the  lifetime  of 
the  tenant  for  life.  Held,  that  the  chattels  had 
not  vested  abaolutely  in  the  tenant  in  tail.  (Be 
Angerstein ;  Angarstein  v.  Angerstein.)       500 

Devise  of  res!  eetete — ^Trust  for  sals — Power  of 
leasing — Building  lease. — Where  the  terms  of  the 
power  of  leasing  contained  in  a  will  were  wide 
enough  to  include  a  building  lease,  and  it  appeared 
that  the  testetor's  real  estate  oould  be  most 
advantageonsljr  realised  by  flrat  putting  it  np  to 

'  a  building  lease 


auction  on  the  torma  of  grant: 
to  the  highest  bidder,  and  by  suEseqnently  selling 
the  land  and  the  bnildinga  to  be  erected  thereon 
subject  to  the  proposed   building   lease   when 
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granted,  the  Court  aanotioned  a  soheme  for  tiutt 
purpoM,  mlrieot  to  the  prodnotioii  of  eridenoe 
■iiowiiur  thkt  the  gronnd  rent  to  be  derired  from 
the  bnilding  leaae  woold  not  be  leas  than  the  net 
rente  of  the  property  in  its  existing  oondition. 
(£«  James;  Jamea  v.  Gregory.) paga      1 

Oift  for  anoh  members  of  a  class  m  attain  twenty- 
one — Intermediate  income — Infants — Contingent 
interest — Maiutenanoe. — A  testator  gave  his  resi- 
duary real  and  personal  estate  npon  tmst  for  all 
and  erery  the  present  and  fntnre-bom  children  of 
his  son  and  two  daoghters,  who  being  sons  shonld 
attain  twenty-one,  or  being  danghters  should 
attain  that  age  or  marry,  in  equal  shares,  and 
settled  the  shares  of  those  bom  in  his  lifetime 
upon  them  for  life,  with  remainder  to  their  chil- 
dren. Some  of  the  beneficiaries  had  attained 
twenty-one,  and  others  were  infants ;  and  the 
olass  was  capable  of  increase  by  the  birth  of  other 
members.  Held, on  an  originating  summons  taken 
ont  by  the  trustees  of  the  will  for  the  determina- 
tion of  the  question  who  were  entitled  to  the 
aoonmulated  income  of  the  estate,  that  it  was  diri- 
sibla  into  as  many  shares  as  there  were  members 
of  the  olass  in  existence,  that  one  such  share 
was  payable  to  each  adult  member,  and  that 
the  share  of  each  infant  member  was  applicable 
towards  its  maintenance  under  sect.  43  of  the 
ConTeyandng  Act  of  1881.  (Be  Jeffery ;  Arnold  v. 
Burt.) 332 

Legacy — Hisdeccription — General  or  specific  gift. — 
B^  his  will,  dated  in  Oct.  1894,  a  testator,  who 
died  in  D«a.  1894,  bequeathed  to  each  of  his  two 
nephews  "  5001.  debenture  stock  or  shares  "  of  the 
A.  Company;  and  to  each  of  his  three  cousins 
"360  ordinary  shares."  to  M.  "250  fully-paid 
shares,"  and  to  C.  "60  shares,"  of  the  same 
company.  He  bequeathed  "  the  peonniunr 
lagaoies  following,"  a  list  being  appended.  He 
bequeathed  to  his  trustees  "5000b  debenture 
stock  or  shares "  of  the  A.  Company,  "  360 
ordinary  shares "  of  the  same  company,  and 
"  15001.  debenture  stock  or  shares "  of  the  B. 
Company,  "upon  trust  to  conidnue  the  same  in 
their  present  state  of  inTesfanent,"  or  to  sell  the 
same  and  invest  the  proceeds,  and  to  stand 
possessed  of  the  stocks  and  shares  and  the  pro- 
ceeds and  the  investments  npon  the  trusts  therein 
mentioned.  He  bequeathed  his  residuary  estate 
npon  tmst  for  conversion  and  to  "  pay  or  provide 
for  the  payment  of  the  pecuniary  legacies  and 
snms  hereinbefore  bequeathed."  His  trustees 
were  empowered  to  postpone  the  conversion  of  his 
"  debenlnires  or  shares  in  the  A.  Company,  or 
any  other  part  of  his  personal  estate.  At  the  date 
of  his  will,  and  at  his  death,  the  testator  held 
foDy-paid  shares  and  debentures  of  the  A.  Com- 
pany ;  he  also  held  debentures  of  the  B.  Company. 
bnt  no  shares.  Neither  company  had  issued 
debenture  stook.  Held,  first,  that  the  term 
"debenture  stock  or  shares"  as  used  by  the 
testator  was  equivalent  to  debentures ;  secondly, 
that  the  tmst  legacy  was  obvioasly  specific, 
having  regard  to  the  direction  of  the  testator  to 
allow  the  stooks  and  shares  to  continue  in  their 
present  state  of  investment ;  and  thirdly,  that 
the  other  legacies  of  stooks  and  shares  were  also 
apeoifio,  having  regard  to  the  position  of  the  gifts 
in  the  will,  and  to  the  sense  in  which  the  testator 
used  the  term  "  pecuniary  letracies,"  and  to  the 
language  of  the  residuary  gift.  (Be  Nottage; 
Nottage  17.  Palmer,  No.  1.) 265 


Married  woman  —  Executor  —  Husband  —  lapsed 
qpeoiflc  bequest — No  residuary  clause — Adminis- 
tntion  to  nusband  refused. — Where  a  married 
woman  dies  leaving  a  dtily  executed  will  and 
appointing  an  executor,  if  the  executor  survive 
the  testatrix,  although  no  property  pass  under 
the  will,  the  executor  must  take  probate,  and  an 
application  by  the  husband  for  administration 
mMt  be  refused.  (In  the  Goods  of  Ann  Sods- 
worUi,  deceased.) page  3U> 

Probate — Asset  consisting  of  right  to  sue  here  for 
value  of  property  situated  abroad. — A.  Q.  T.  died 
domiciled  in  England,  and  by  his  will  bequeathed 
to  F.  L.  T.  one-fourth  of  his  residuary  estate, 
part  of  which  consisted  of  money  invested  in 
New  Zealand.  Before  this  money  had  been 
realised  and  the  residuary  estate  distributed, 
F.  L.  T.  died.  Held,  that  the  right  of  F.  L.  T.'s 
executors  to  one-fourth  of  the  property  in  New 
Zealand  was  not  an  asset  in  England,  and  there- 
fore need  not  be  included  in  the  account  of  her 
estate  for  probate.  (Attorney-General  v.  Lord 
Sudeley.) 256 

— —  Cessate  grant — Special  provision  in  will  for 
chain  of  representation. — The  testatrix,  by  her 
will,  appointed  two  persons  to  be  her  executors 
and  trustees,  conferred  upon  the  surviving  trustee 
or  trastees  power  to  appoint  new  tnutoes,  and 
directed  that  every  tmstee  mp<^ted  under  her 
will  should,  by  foroe  of  his  or  ner  appointment  to 
be  such  trustee,  become  and  be  an  executor  under 
her  will.  The  persons  named  in  the  will  renounced, 
and  letters  of  administration  with  the  will  an- 
nexed were  granted  in  1852  to  two  persons, 
who  died  respectively  in  1855  and  1870,  without 
having  administered  the  estate.  In  1856  the 
Court  of  Chancery  appointed  as  trustees  of  the 
will  two  other  persons,  one  of  whom  died  in  1869. 
The  survivor  of  these  two  trustees  died  in  1884, 
leaving  a  will  by  which  hr  appointed  his  wife  his 
sole  execnrix,  and  she,  in  Feb.  1895,  under  the 
Conveyancing  and  law  of  Property  Act  1881. 
appointed  two  persons  to  be  trustees  of  the  will  of 
the  testatrix.  The  Court  held  that  these  trustees 
became  executors  by  foroe  of  the  special  clause 
in  the  said  will,  and  granted  probate  thereof  to 
them.  (In  the  Goods  of  Catherine  Ootavia  Shaw, 
deceased.) 192 

Due   execution  of   will   not   denied  on    the 

pleadings  — Will  destroyed  —  Intention — Bevooa- 
tion  —  Onus  of  proof— fiight  to  begin. — Where 
the  plaintiffs  claimed  a  decree  of  intestacy, 
and  the  due  execution  of  a  will  propounded  by 
the  defendant  was  admitted  by  the  plaintiffs  in 
their  reply,  the  only  plea  against  the  will  being 
that  it  was  duly  revoked  by  the  testatrix  ;  Held, 
that  the  onns  of  proof  lay  on  the  plaintifb,  and 
that  they  must  begin  by  opening  their  case. 
(Saqni  and  another  v.  Lazams.) 194 

Undue  execution — Attesting  witnesses. — The  Wills 
Act,  which  permits  acknowledgment  of  his  signa- 
ture by  a  testator,  allows  no  such  latitude  in  the 
case  of  an  attesting  witness.  Where  the  testator 
acknowledged  his  signature  to  his  will  in  the 
presence  of  two  attesting  witnesses,  and  one  of 
the  latter,  who  had  previously  signed  the  will  in 
the  testator's  presence,  after  seeing  him  sign 
before  the  arrival  of  the  second  witness,  traoed 
over  his  signature  with  a  dry  pen,  and  the  second 
witness  then  attested  the  will,  sll  three  being 
present  at  the  time :  Held,  that  the  will  was  not 
dnly  exeonted.  (Home  v.  Featherstone  and  othera  )    35 
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(Before  Likdlet,  Lopes,  and  Kat,  L.JJ.) 

JBe  James;  James  v.  GBEOOBT.(a) 

appeal  pbom  the  chastceet  division. 

Will  —  Devise  of  real  estate —  Trust  for  sale  — 

Power  of  leasing — Building  lease. 
Where  the  terms  of  the  power  of  leasing  contained 
in  a  toiU  were  wide  enough  to  include  a  building 
lease,  and  it   appeared  that  the  testator's  real 
eatate  covld  be  most  advantageously  realised  by 
first  putting  it  up   to  auction  on  the   terms  of 
granting  a  building  lease  to  the  highest  bidder, 
and  by  tubsequently  selling  the  land  and  the 
buildings  to  be  erected    thereon  subject  to   the 
proposed  building  lease  when  granted,  the  Court 
sanctioned  a  scheme  for  that  purpose,  subject  to 
the   production  of   evidence  showing   that    the 
ground  rent  to  be  derived  from  the  building  lease 
would  not  be  less  than  the  net  rents  of  the  pro- 
perty in  its  existing  condition. 
Decision  of  North,  J.  reversed. 
John  James,  who  died  on  the  2l8t  April  1860, 
by  his  will  dated  the  20th  April  1850  devised  »11 
his  real  estates  to  trustees  upon  trust  to  permit 
hia  wife  to  receive  the  i-ents  thereof  during  her 
life,  and  after  her  decease  upon  trust  to  sell  the 
same  '*  in  snch  manner,  at  such  times,  for  such 
prices,  and  subject  to  such  conditions,  whether 
special  or  not,"  as  they  should  think  proper,  and 
the  testator  directed  that  the  proceeds  of  sale 
should  form  part  of  his  residuary  personal  estate  ; 
and  he  further  directed  that  the  income  arising 
from  his  real  'estates  until  sold  should  after  bis 
wife's  decease  follow  the  trusts  of  the  income  of 
his  residuary  personal  estate.    And  until  sale  of 

.  (a)  Bepoited  by  W.  0.  Bus,  Esq.,  Barrlster-at-Law. 
Vol.  LXXra.,  1869. 


his  real  estates  he  empowered  his  trustees  to  let  ■ 
the  same  "  either  on  lease  or  othei-wise  as  they 
shall  deem  expedient,  and  upon  such  terms  and 
conditions  as  they  may  consider  most  advisable." 
And  the  testator  bequeathed  his  residuary  per- 
sonal estate  upon  trust  for  his  children  wlio  should 
attain  the  age  of  twenty-one  or  marry  under- that 
age,  in  equal  shares. 

The  testator  had  eight  children,  all  of  whom 
attained  vested  interests  under  the  will,  but  some 
of  the  shai-es  had  been  •  settled,  and  infants  were 
intei-ested  therein. 

The  testator's  widow  died  on  the  8th  Dec.  1891 . 

Part  of  the  testator's  estate  consisted  of  old 
freehold  houses  in  Austin  Friars  in  the  city  of 
London,  which  still  remained  unsold.  These- 
houses  were  let  on  short  tenancies  which  were 
about  to  expire. 

The  residuary  legatees  were  advised  that  the- 
most  advantageous  mode  of  realising  the  pi'operty 
in  the  city  of  London  was  by  first  putting  it  up 
to  auction  on  the  terms  of  granting  a  building 
lease  to  the  highest  bidder,  and  by  subsequently 
selling  the  land  and  the  buildings  to  be  ei-ected 
thereon  subject  to  the  proposed  building  lease- 
when  granted. 

Accordingly  an  originating  summons  was  taken 
out  by  the  persons  beneficially  entitled  to  the- 
residuary  estate,  against  the  trustees  of  the  wiU, 
asking  that  the  trustees  might  be  at  libei-ty  to- 
realise  the  property  in  the  manner  proposed. 

On  the  2Cth  May  1895  the  summons  came  on  to- 
be  heard  before  North,  J.  sitting  at  chambers, 
but  the  learned  judge  refused  the  application. 

From  that  decision  the  plaintiffs  by  leave  now 
appealed. 

Thomas  T.  Methold  for  the  appellants. — It  is 
desired  to  let  this  pi-operty  on  a  building  lease, 
but  the  difficulty  is  tli-at  the  powers  may  be  at 
an  end  because  the  settlement  is  at  an  end.  The 
power  of  leasing  is  framed  in  terms  wide  enough 
to  include  the  granting  of  a  building  lease.  There 
is  no    authority    exactly    in  point,  but    it   has 
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been  held  that  an  indefinite  period  of  leasing  will 
authoriae  leases  for  any  period  faowerer  long : 

Bhtehy  v.  Lord  Mutlcerry,  1  H.  of  L.  Cm.  576  ; 

Drohan  t.  Drohan,  1  Ball  &  Beat.  185  ; 

Taylor  y.  Mottyn,  iS  h.  T.  Eep.  715;  23  Ch.  Div. 
583; 

Farwell  on  Powers,  2nd  edit.,  p.  608. 
The  will  also  contemplates  that  there  may  be  a 
postponement  of  the  sale  of  the  real  estate 
beyond  the  death  of  the  tenant  for  life,  and  it 
>  contains  nothing  which  is  opposed  to  the  sng- 
gested  method  ot  realisation. 

Henry    T.  Methold    for   the   respondents,  the 
trustees. 

LiNDLET,  L.J. — I  think  that  we  are  all  of 
opinion  that  the  application  may  be  granted,  but 
an  affidavit  must  be  iirst  produced  to  the  regis- 
trar that  the  ground  rent  under  the  building 
lease  will  not  be  less  than  the  rent  now  deHred 
from  the  land  with  the  buildings  upon  it.  The 
reason  why  I  come  to  this  conclusion  is  that, 
according  to  the  terms  of  the  will,  the  testator 
contemplated  letting  as  well  as  selling,  and  that 
there  should  first  ba  a  letting  and  then  a  sale. 
•  That  would  involve  a  sale  of  the  reversion.  Then 
the  only  difficulty  is  this  :  Does  the  power  to  lease 
include  a  building  lease  ?  The  words  are  very  wide, 
and  I  think  that  a  building  lease  is  within  them. 

Lopes,  L.J. — I  am  of  the  same  opinion.  I  have 
nothing  to  add. 

Kat,  L.J. — I  am  of  the  same  opinion.  I  think 
that  in  this  case  the  trustees  were  quite  right  to 
bring  the  matter  before  the  court,  because  there 
is  a  serious  question  whether  this  proposed 
scheme  is  a  proper  exercise  of  the  powers  of  the 
will.  But  it  seems  to  me  that,  literally  within 
the  terms  of  the  trust,  they  have  power  to  let. 
[His  Lordship  read  the  provisions  of  the  will, 
and  continued :]  Supposing  that  the  trustees 
had  granted  a  long  lease  in  the  lifetime  of  the 
wife.  What  they  would  have  to  sell  would  be 
the  reversion  on  the  expiration  of  that  lease. 
It  is  true  that  there  is  no  mention  of  building 
looses  in  the  power,  but  when  we  look  at  the 
nature  of  the  property,  and  see  that  it  is  in  the 
heart  of  the  city  of  London,  it  is  reasonable  to 
construe  the  terms  of  the  power  which  are  very 
wide  as  including  a  building  letvse.  Then,  when 
we  come  to  the  question  of  expediency,  if  it  can 
be  proved,  as  wo  are  told  it  can.  that  this  is  the 
best  way  of  selling  the  projjcrty,  and  that  the 
building  lease  will  fetch  a  ground  rent  which  will 
be  at  least  as  great  as,  if  not  greater  than,  the 
rent  of  the  old  houses,  the  question  of  expediency 
seems  to  be  in  favour  of  tlie  scheme  which  the 
trustees  wish  to  carry  out.  On  the  whole,  there- 
fore, I  think  that  wo  can  sanction  it ;  but  the 
order  must  bo  made  subject  to  the  prodxiction  of 
tin  affidavit  showing  that  the  ground  rents  will 
not  be  less  than  tlie  net  rents  of  the  proi)erty 
at  the  present  time.  I  think  the  order  should  be 
somethmg  like  this :  It  must  lie  prefaced  by  an 
expression  of  the  opiuion  of  the  court,  thus :  It 
apj>earing  to  the  court  that  the  granting  of  a 
building  lease  is  within  the  powers  of  the  will  of 
the  testator,  sind  that  such  le:iae  will  not  occasion 
a  diminution  of  incouie  until  the  sole,  and  that  a 
sale  subject  to  such  u  lease  will  pi-obably  be  the 
best  moiie  of  realising  the  proj^erty,  the  court 
Siiuctious  the  scheme,  and  so  on. 

Appeal  allowed. 


Solicitor  for  the  appellants,  G.  K.  Aber- 
erombie. 

Solicitors  for  the  respondents,  Hanbury, 
HuUon,  and  Whitting. 


June  13  and  14. 

(Before  Lindlet,  Lopes,  and  Biobt,  L.JJ.) 

Betjehakn  v.  Betjemann.  (a) 

,     APPEAL  FBOM  THE  CHANCEBT  DITISIOK. 

Partnership — AccounU — Concealed  fraud — Inves- 
tigation of  partnership  books— Reasonable  dili- 
gence in  discovery  of  fraud — Statute  of  Limita- 
tions (3  &  4  Will.  4,  e.  27.)  s.  26. 

A  father  and  his  two  sons,  A.  and  B.,  commenced, 
in  1856,  to  carry  on  business  together  in  partner- 
ship, but  under  no  articles  of  partnership.  In 
1870  A.  viarried,  and  the  partnership  was  con- 
tinued under  a  fresh  verbal  agreement.  The 
father  having  died  in  1886,  the  sons  continued 
to  carry  on  the  business  in  partnership  under 
the  same  style  until  the  death  of  A.,  in  1893. 
During  the  whole  of  that  period  there  was  never 
any  settled  account  between  the  partners.  A.'s 
widoio  and  executrix  claimed  an  accoant  of  'he 
partnership  dealings  between  A.  and  B.  from 
1886  to  1893.  B.  claimed  that  the  aeeount 
should  be  taken  from  1870.  A.'s  toidow  set  up 
the  Statute  of  Limitations.  B.  proved  that, 
between  1870  and  1886,  A.  had  misappropriated 
the  funds  of  the  partnership  under  cireumstanees 
amounting  to  concealed  fraud. 

Held,  that  the  Statute  of  Limitations  did  not  apply 
as  between  A.  and  B.,  the  continuing  partners; 
but  that,  even  assitming  that  the  statute  applied 
as  between  existing  partners,  it  was  ousted  by 
the  doctrine  of  concealed  fraud. 

Held  also,  that  the  fact  that  the  fraud  might  have 
been  discovered  if  the  partnership  books  had  been 
investigated  was  not  an  answer  to  the  applica- 
tion of  the  doctrine  in  a  case  of  this  kind,  unless 
the  complaining  partner  xcilfully  shut  his  eyes, 
and  did  not  choose  to  avail  himself  of  the  means 


of  knowledge  at  hand, 
leld,  t 


Held,  therefore,  that  the  account  ought  to  be  taken 

from  1870,    or,    if  either  party   insisted,  from 

1856. 
Bawlins  v.  Wickham  (3  De  G.  &  J.  Hdi)  considered 

and  applied. 
Dictum  of  Field,  J.,  in  Gibbs  v.  Guild  (8  Q.  B. 

Div.  2'tl),  at  p.  3051  disapproved. 
Decision  of  Wright,  J.,  sitting  a.i  an  additional 

judge  of  the  Chancery  Division,  reversed. 

Appeal  by  the  defendant  from  a  decision  of 
Wright,  J. 

The  facts  of  the  case  sufficiently  appear  from 
the  head-note  and  judgments. 

In  April  18!i5  the  action  came  on  for  trial 
before  Wright.  J. ;  and  on  the  3rd  April  the  fol- 
lowing judgment  was  delivered  : 

Weight.  J. — In  this  case  a  father  and  two  sons 
carried  on  business  in  partnership  for  a  number 
of  years,  and  in  18S6  the  father  died.  On  the 
happening  of  that  event,  if  nothing  else  appeared, 
the  necessary  conclusion  of  law  is  that  the 
partnership  became  dissolved  by  the  death  of  the 
father.  The  sons,  however,  continued  to  carry  on 
business  as  if  nothing  had  happened,  under  the 

(a)  BfporMd  b;  W.  C.  Biss,  Esq.,  Burtiter-at-Law. 
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same  name  and  in  the  same  way.    In  1893  one  of 

the    sons    died,  and   in   this    action   his    legal 

personal  repi-esentatiTe  seeks  the  ordinaiy  account 

\a.  the  partnership  from  1886  downwards  against 

-the  survivor,  the  defendant.    The  defendant  does 

sot  resist  that,  but  he  seeks  to  carry  the  account 

"back  not  merely  to  1886  but  to  1870  during  the 

■old  partnership.     The  plaintiff's  answer  to  that 

is  the  Statute  of  Limitations.  Then  the  defendant 

•claims  to    avoid  the    statute    on  two    grounds. 

First  of  all,  he  alleges  that  in  1870  during  the  old 

partnership  there  was  a  verbal  agreement  between 

"the  father  and  the  two  sons  that  the  partnership 

«honld  continue  notwithstanding  the  death  of  one 

■of  the  partners.    I  decided  yesterday  that  in  my 

judgment  that  ground  on  which  the  defendant 

xelies  fails  him.    A  conversation  twenty-six  years 

&gq  is  very  diflBcult  to  remember,  and  from  the 

-very  form  of  the  witness's  answers  I  think  that  he 

-was  telling  us  in  good  faith  not  the  words  that 

passed  but  bis  construction  of  the  words  that 

passed.    And  the  agreement  which  he  set  up  was 

TO  my  mind  too  vague  and  uncertain,  and  certainly 

not  of  the  kind  of  which  specific  performance 

would  have  been  ordered.    Altogether  I  thought 

-that  case  failed.    Then  the  defendant's  second 

answer  to  the  Statute  of  Limitations  (and  this 

is    the  main  point  of    the  case)  was,  that  the 

statute  was  prevented  from  running,  by   what 

is    called    "concealed    fi-aud."     Now,   in   order 

to    establish    a    case    of    concealed    fraud,   the 

person  who  sets  it  up  has  three  different  things  to 

make'out.    First  of  all  he  has  to  make  out  that 

-there  was  fraud  to  start  with  in  that  which  was 

done.  I  think  that  in  this  instance  a  strong  enough 

case  was  made  out  that  these  moneys  had  been 

fraudulently  misappropriated.    I  do  not  say  that 

it  was  so,  because  I  am  not  trying  that  question 

a.t  present.    If  I  had  to  decide  it  I  should  require 

iuither  investigations  to  be  made  before  I  decided. 

But  I  do  not  hold  that  there  was  a  strong  enough 

case   made  out  to   satisfy   what  is  requisite  to 

'establish    the    first    of    the    elements,    not    in 

relation  to  the  forgeries,  because  the  suggested 

forgeries  are  to  my  mind  sought  to  be  established 

by  evidence  much  too  slight  in  a  matter  which 

took  place  so  long  ago,  and  now  so  difficult  to 

investigate.    But  on  the  other  point  enough  was 

made  out.    Secondly,  the  defendant  has  to  make 

out  a  fraudulent  concealment  of    the   original 

fraud.    There  again  I  think  he  made  enough  out 

on  that  ground;  without  deciding  definitely  that 

it  was  fraudulent  he  made  out  a  strong  enough 

■case.    But  then  there  is  a  third  thing  which  the 

defendant  in  cases  of    concealed  fraud  has  to 

make  out,  and  that  is,  that  the  non-discovery  of 

the  fraud  was  caused  by  the  concealment,  and  this 

requisite  is  not  satisfied  if  notwithstanding  the 

-fraudulent  concealment   the  fi-aud  would   have 

been  discovered  by  ordinaiy  and  reasonable  pre- 

■caution  and  inquiry.     It  may  be  that  I  ought  to  put 

it  even  higher  than  that,  according  to  the  case  of 

Lawrence  v.  Lord  Norreys  (62  L.  T.  Rep.  706 ;  15 

App.  Cas.  210).    But  at  any  rate  that  is  enough. 

I  think  that  the  burden  of  satisfying  that  requisite 

is  on  the  defendant.     Now,  most  if  not  all  of  the 

cases  of  fraud  which  are  alleged  here  must  have 

been  discovered  if  in  the  fourteen  years  from  1876 

-to  1888  or  thereabouts  the  books  had  been  kept 

and  made  up,  or  if  the  books  had  been  compared 

-with  the  ledger  and  the  cheques  with  the  counter' 

foils.    Nothing  of  the  kind  tras  ever  attempted 


till  about  two  years  ago.  The  business  affairs  of 
the  firm  were  manaf^d  in  an  almost  ludicrously 
unbusinesslike  way.  There  was  no  book  which 
showed  the  outgoings  of  the  firm.  The  cash-book 
was  imperfect  for  the  very  years  that  we  are  most 
considering,  namely, from  1870  to  1886.  No  balances 
were  ever  struck.  There  -was  never  any  stocktak- 
ing. There  were  no  entries  of  the  drawings  of  the 
partners,  and  the  account  given  to  me  was  that 
the  father  took  what  he  liked  and  the  two  bi'others 
were  to  draw  equally.  There  was  no  entry  of  what  • 
they  did  draw,  and  the  way  the  father  and  one  of 
the  brothers  drew  was  this :  They  made  a  guess  as 
to  what  they  wanted  for  wages  every  week  and  drew 
two  cheques,  one  of  £45  and  one  of  £145.  Out  of 
those  cheques  they  paid' whatever  wages  were  really 
wanted,  and  of  what  was  left  the  father  took  the 
gold  for  his  share,  and  one  brother  took  the 
silver  for  his  share.  The  other  brother  was  left  to 
draw  what  he  liked  without  anybody  inquiring 
what  he  did  drg,w.  There  came  two  things  which 
ought  to  have  called  attention  specially  to  these 
matters.  In  1883  the  deceased  brother  drew  a 
cheque  on  the  firm  account  for  9862.,  and  paid  that 
into  his  own  bank.  But  when  that  cheque  was  pre-  , 
sented  at  the  firm's  bankers,  the  firm's  bankers 
refused  to  pay  it,  and  inquired  of  the  firm  whether 
that  was  right.  It  was  found  that  he  had  drawn 
this  cheque  without  any  authority  whatever,  and 
then  the  firm  refused  to  pay  it.  Surely  that  is  a 
matter  which  ought  to  have  put  the  other  mem- 
bers of  the  firm  on  inquiry.  They  were  put  on 
inquiry  to  an  extent,  tnat  is  to  say,  that  they 
made  some  alteration  in  the  mode  of  keeping 
their  books  and  in  the  method  of  drawing  on  the 
firm  account.  But  they  made  no  investigation  of 
any  kind,  nor  did  they  establish  any  system  of 
book-keeping.  Then,  in  1886,  when  the  father 
died,  it  was  necessary  for  them  to  certify,  for  pur- 
poses of  probate,  what  the  father's  share  in  the 
interest  of  the  partnership  was.  They  made  a 
guess  at  that  in  the  same  way  as,  dui-ing  all  those 
years,  they  made  guesses  for  the  purpose  of  the 
income  tax.  Surely  they  ought,  on  some  of  these 
occasions,  to  have  ascertained  how  the  firm's 
accounts  stood.  Under  these  circumstances  I 
must  hold  that  the  defendant  has  not  established 
the  third  element,  and  the  non-disoovery  of  the 
fraud  was  the  consequence,  not  of  the  fraudulent 
concealment  of  the  fraud,  but  either  partly  or 
wholly  in  consequence,  I  think,  of  the  want  of  due 
diligence,  precaution,  and  inquiry  on  the  part  of 
the  other  partners.  Even  if  this  were  not  so,  I 
am  doubtful  whether,  according  to  the  decision  of 
the  House  of  Lords  in  Lawrence  v.  Lord  Norreys 
(ubi  sup.),  the  defendant  has,  upon  his  pleadings, 
made  out  sufficient  specific  cases  of  fraudulent 
concealment  to  satisfy  what  the  law  requires  upon 
this  very  special  matter.  But  it  is  not  necessaiy, 
in  my  view,  to  decide  that.  Nor  need  I  decide 
what,  to  my  mind,  would  be  a  veiy  much  more 
difficult  question.  In  cases  of  settled  account  I 
think  one  case  of  fraud,  sufficiently  established, 
reopens  the  whole  account.  But  where  there  is 
not  a  settled  account,  and  it  is  a  question  of  the 
effect  of  concealed  fraud  upon  the  Statute  of 
Limitations,  I  cannot  at  present  see  any  principle 
on  which  the  whole  of  the  partnership  accounts 
could  be  opened  merely  because  one  or  two  cases 
of  concealed  fraud  were  made  out.  I  need  not 
express  any  opinion  on  the  point,  but  it  would  be 
very  difficult  to  see  any  principle  on  which  that 
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could  be  held.  There  must  be  jodf^ment  for  the 
account  of  the  new  partnership — the  later  part- 
nership— as  asked.  There  will  be  judgment  on 
the  claim,  and  the  counter-claim  will  be  dismissed. 
But  I  do  not  think  that  it  is  a  case  in  which  there 
ought  to  be  any  costs  in  the  astion. 

From  that  decision  the  defendant  now  ap- 
pealed. 

Sir  Henry  Javie$,  Q.O.  {Hopkinson,  Q.C.  and 
E.  8.  Ford  with  him)  for  the  appellant. — [He  was 
stopped  by  the  Court.] 

Cozent- Hardy,    Q.C.    and    W.  Fookn  {Neville, 

Q.C.  with  them)  for  the  respondent. — The  precise 

point  arising  in  this  case  has  been  assumed  rather 

than  decided,  but  the  case  is  somewhat  similar  to 

Knox  V.  Oyg,  L.  Eep.  5  E.  &  I.  App.  656. 

The  only  case  that  has  raised  the  present 
point  is 

Gibbt  T.  Guild,  8  Q.  B.  Bir.  296. 

The  principle  upon  which  the  court  acts  when 
dealing  with  concealed  fraud  was  considered  in 

Lawrence  r.  Lord  Norreyt,  62  L.  T.  Bep.  706  ;  15 
App.  Cas.  210. 
rLiNDLBT,  L.J.  referred  to  Blair  v.  Bromhy  (2 Ph. 
354.)]    As  to  the  opening  of  partnership  settled 
accounts,  see 

JIaund  T.  AUiet,  5  Jar.  SCO. 

HopMnson,  Q.C.  in  reply.— [Lisdlet,  L.J. — I 
do  not  know  of  any  case  where  this  point  hoe  been 
decided.]  There  is  one  case  somewhat  similar  to 
this: 

Burdick  r.  Garru-lc.  22  L.  T.  Eep.  502 ;  L.  Eep.  5 
Qh.  App.  233,  453. 

He  referred  also  to 

Lindley  on  Partmersbip.  6th  edit.,  p.  511 ; 

Hoore  V.  Knight,  03  L.  T.  Eep.  831 ;    (1891)  1  Ch. 

Cur.  adv.  vidt. 

June  14.  —  The  following  judgments  were 
delivered : — 

LiNDLBT,  L.J. — The  question  raised  on  this 
appeal  is  as  to  the  time  from  which  a  partnership 
account  is  to  be  taken.  The  material  facts  are 
very  short.  It  appears  that  a  father  and  two  sons 
commenced  to  cairy  on  business  in  partnership 
in  1856.  In  1870  one  of  the  sons,  John,  mai-ried, 
and  we  are  told  there  was  some  new  arrangement 
come  to  at  that  time.  In  1886  George,  the  father, 
died,  and  in  1893  one  of  the  sons,  John,  died. 
An  action  has  been  brought  by  his  legal  personal 
representative  against  the  surviving  son,  who  is 
also  an  executor  of  the  father  George,  for  a 
partnership  account,  and  the  plaintiff  has  of 
course  obtained  the  usual  decree  for  an  account 
of  the  partnei"ahip  as  from  1886  when  the  father 
died.  The  defendant  does  not  resist  that  of 
course.  But  he  says  that  the  account  ought  to 
be  taken  from  1870,  and  if  necessary  even  from 
1856.  The  plaintiff  objects  to  that,  and  the 
question  really  is,  from  what  time  this  partnership 
account  ought  to  be  taken — whether  it  ought  to 
be  taken  from  18S6,  when  the  father  died,  or  from 
some  earlier  time — ^from  1870  or  even  1856  if 
desired.  Now  the  learned  judge  in  the  court 
below  has  directed  the  account  from  1886,  and  he 
has  dismissed  without  costs  the  counter-claim  of 
the  surviving  partner  for  the  account  from  an 
earlier  time.    The   question   on   the  appeal  is 


'  whether  the  learned  judge'  is  right  upon  that. 
In  my  opinion  he  is  wrong.  There  is  no  doubt 
that  in  1886  when  the  father  died  there  wa«  a- 
partnership  of  the  three  which  determined — ^that 
18  plain  enough.  One  died,  and,  to  use  the  expres- 
sion of  one  of  the  witnesses,  the  other  two  Bon» 
went  on  as  before  minus  one.  That  is  quite  true, 
and  there  is  no  doubt  now,  after  the  decision  of 
the  House  of  Lords  in  Knox  v.  Gye  (u&t  sup.),  that 
the  executors  of  the  father,  who  had  died,  could 
set  up  the  Statute  of  Limitations  to  an  action  for 
an  account  which  was  brought  more  than  six 
years  after  his  death.  They  do  not  do  anything 
of  the  sort.  The  Statute  of  Limitations  is  set 
up  by  the  plaintiff.  But  what  is  the  plaintiff  ? 
The  plaintiil  is  the  executor  of  John.  Although 
John  and  William,  the  two  sons,  of  course  con- 
tinued the  partnership,  it  was  in  point  of  law 
a  different  partnership,  namely,  a  partnership- 
between  two.  They  continued  the  partnership- 
account  as  one  account  and  never  broke  it,  and 
never  wound  it  up.  They  brought  in  all  th& 
balances  at  the  bankers,  carried  on  the  ledgers, 
and  carried  on  the  account  without  a  break. 
Now,  as  between  persons  who  deal  with  each  other 
upon  that  footing,  I  fail  to  see  that  the  Statute 
of  Limitations  has  any  application  whatever.  iNot- 
withstandin;^,  therefore,  that  the  pai-tnership  wa» 
determined  bettveen  the  three,  and  that  there  was  a 
new  partnership  between  the  two,  there  was  no 
break  in  the  account,  and  the  account  was  never 
brought  to  an  end.  My  view  therefore  is,  that  the 
learned  judge  in  the  court  below  misappRed  the 
doctrine  of  Knox  v.  Oye  (ubi  sup.)  in  holdins,  as 
between  these  two  brothers,  who  went  on  without 
a  break,  that  the  account  could  be  treated  as 
severed  in  1886,  and  that  there  was  a  new  cause 
of  action  arising  then.  Now,  even  if  I  am  right 
in  that  view,  it  appears  to  me  I  confess  that  the 
learned  judge  is  wrong  upon  the  other  point. 
The  surviving  partner  then  says,  "  Well,  if  the 
statute  is  an  answer,  this  is  a  case  of  concealed 
fraud,"  and  he  proves  unfortunately  that  John 
did  commit  frauds  in  the  way  which  was  explained 
yesterday,  and  which  is  not  now  disputed.  The 
plaintiff's  answer  to  that  is,  "Although  John 
committed  these  frauds,  you,  the  surviving 
partner,  had  every  opportunity  of  discovering 
them,  and  under  these  circumstances  this  statute 
applies  and  the  doctrine  of  concealed  fi-aud  is 
excluded."  That  appears  to  me,  I  confess,  to  be 
erroneous,  and  contrary  to  all  the  principles 
which  the  court  of  equity  has  been  in  the  habit 
of  applying  as  between  partners.  I  say  nothing 
regarding  the  law  as  between  trustees  and  cestui* 
(jtue  truet,  although  I  daresay  that  would  be 
found  to  be  based  on  similar  principles.  Thia 
doctrine  of  means  of  knowledge  which  is  incor- 
porated in  terms  in  the  Statute  of  Limitations. 
(3  &  4  Will.  4,  c.  27),  s.  26,  is  perfectly  reasonable 
and  perfectly  applicable  to  cases  of  ejectment.  If 
a  man  brings  an  ejectment  action  to  recover  pro- 
perty after  twenty  years  lapse  of  time  it  is  only 
i-easonable  to  say,  even  in  the  case  of  concealed 
fraud,  that  the  statute  shall  apply,  if  he  bos 
means  of  knowledge  and  has  not  used  them. 
That  is  intelligible  enough.  But  Field,  J.  in 
Gibbs  V.  Guild  (ubi  sup.)  went  a  little  too  far  when 
he  said  that  the  26th  section  expressed  the  whcrfe 
doctrine  of  equity  applicable  to  concealed  fraud. 
As  between  such  persons  as  vendor  and  purchaser, 
where  the  maxim  of  caveat  emptor  applies,  the 
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observations  of  the  learned  judge  were  not  open 
to  criticism  that  I  know  of.  I  am  not  aware  that 
-there  is  any  difference  between  law  and  equity  in 
a  case  of  that  kind.  Bat  the  learned  judg^  was 
not  correct  in  applying  it  to  partners.  What 
right  has  a  partner  to  say,  "  You  had  no  right  to 
trust  me.  You  are  -bound  to  look  at  the  books 
and  see  that  I  am  not  cheating  you."  Such  a 
doctrine  as  that  is  unfounded.  I  am  not  express- 
ing a  view  of  the  law  for  the  first  time,  for  the 
doctrine  will  be  found  very  well  put  in  the  leading 
<5ase  of  Bau-lins  v.  Wickham  (3  De  G.  &  J.  304). 
There  a  partner  had  been  induced  to  enter  into  a 
£rm  by  fraudulent  misrepresentations.  He  con- 
4.inued  a  partner  for  four  years;  he  had  access  to 
tJie  books,  and  he  had  means  of  knowledge  and 
amejns  of  finding  out  that  he  had  been  induced  by 
those  fraudulent  representations  to  become  a 
partner.  That  circumstance  was  strongly  relied 
upon  as  an  answer  to  the  bill,  or  suit  in  equity, 
hronght  by  him  to  have  the  contract  for  partner- 
ship ivscinded,  and  to  be  indemnified  against  the 
liabilities  of  the  firm.  How  did  Knight  Bruce 
and  Turner,  L.J  J.  deal  with  that?  I  will  read 
the  marginal  note  before  I  read  the  passage  in  the 
judgment.  It  is  at  the  bottom  of  p.  304 :  "  "Where 
A  person  has  been  induced  to  enter  into  a  contract 
by  a  material  misrepresentation  of  the  other  party 
fae  is  entitled  to  have  the  contract  set  aside,  and 
Bot  merely  to  have  the  representation  made  good. 
Held,  that  the  lapse  of  time  was  no  bar  to  the 
plaintiff ;  for  that,  although  he  had  means  of 
ascertaining  the  representation  to  be  imtnie,  he 
was  entitled  as  between  him  and  the  persons  who 
made  it  to  believe  it  to  be  true,  and  was  not 
bound  to  make  inquiry  until  there  was  something 
to  i-aise  suspicion."  Knight  Bruce,  L  J.,  who 
goes  into  this  matter  with  great  care,  as  does 
Turner,  L. J.,  says  (on  p.  313) :  "  If,  therefore,  Mr. 
BawUns  " — that  is  the  plaintiff — "  had  discovered 
the  misrepresentation  earlier,  there  could  not 
have  been  any  doubt  as  to  the  result.  The  extra- 
ordinary circumstance  is  the  dni-ation  of  the 
partnership  for  four  years,  during  the  whole  of 
which  time  Mr.  Bawlins  might  have  inspected 
the  books ;  might  at  least  in  some  sense  have 
done  BO,  for  I  am  not  satisfied  that  difficulties 
wonld  not  have  been  thrown  in  his  way,  or  that 
Mr.  Bailey  would  not  have  objected.  He  however 
did  not  examine  them,  and  improbable  as  it  may 
appear,  I  must  hold  that  Mr.  Bawlins  entered 
into  the  partnership  in  complete  ignorance  of  the 
contents  of  the  books,  and  continued  so  for  four 
years.  Now,  there  are  many  purposes  for  which 
a  gentleman,  in  the  position  of  Mr.  Bawlins, 
oonld  not  be  heard  to  say  that  he  did  not  know 
the  contents  of  the  books.  As  regards  many 
persons  it  was  his  dnty  to  know  them ;  but  was 
it  his  duty  as  between  himself  and  Mr.  Wickham 
and  Mr.  Bailey,  who  had  brought  him  into  part- 
nership as  they  did?  I  think  not.  He  was 
entitled  to  believe  their  representations  to  be 
accurate  without  looking  at  the  books.  He  was 
entitled  to  continue  in  that  belief  until  ground 
for  suspicion  arose  or  information  was  given  him 
by  one  of  the  partners.  No  such  information 
was  given"  —  and  so  on.  Turner,  L.J.  makes 
Temarks  to  the  same  effect.  It  appears  to  me 
that  that  is  the  principle  which  is  applicable  to 
a  case  of  this  kind  of  means  of  knowledge  unless 
suspicion  is  proved,  and  unless  the  person  com- 
plaining not  only  has  means  of  knowledge  but 


does  not  choose  to  avail  himself  of  that  means. 
When  his  suspicion  is  aroused  it  is  not  ad  rem. 
On  that  ground  it  appears  to  me  that  the  defen- 
dant is  right  in  his  counter-claim.  The  result, 
therefore,  is  that  the  appeal  must  be  allowed. 
Instead  of  the  counter-cuaim  being  dismissed 
without  costs,  an  account  must  be  directed  as 
from  1870,  or  logically,  if  the  parties  wish  it,  from 
1856.  I  leave  them  to  settle  that.  As  to  the 
costs,  I  take  it  that  the  costs  of  the  counter- 
claim are  rather  material,  and  they  ought  to  be 
the  defendant's  in  any  event,  because  the  counter- 
claim included  the  case  of  fraud.  That  has  in- 
cuiTed  a  great  deal  of  expense,  and  as  the  defen- 
dant is  right  in  that,  as  he  has  proved  the  fraud, 
he  is  entitled,  I  think,  to  the  costs  occasioned  by 
the  denial  of  that  fraud.  He  is  also  entitled  to 
the  costs  of  the  appeal.  The  costs  of  the  partner- 
ship suit  will  be  dealt  with  in  the  ordinary  way, 
but  the  costs  of  tbe  counter-claim  and  of  the 
appeal  ought  to  be  the  defendant's  in  any  event. 

LoFES,  L.J. — I  am  of  the  same  opinion,  and  I 
will  not  add  anything  further. 

BiOBT,  L.J. — I  am  also  of  the  same  opinion, 
and  I  should  not  think  it  necessary  to  add  any- 
thing at  all  but  for  the  respect  I  have  for  the 
judgment  of  the  leai-ned  judge  in  the  court  below ; 
and  I  will  only  state  shortly  the  grounds — which 
are  substantially  those  expi-essed  by  Lindley, 
L.J. — on  which  I  think  that  this  appeal  should  bo 
allowed.  First  of  all,  there  has  been  a  continuous 
account  from  1856,  through  1870,  down  to  1886. 
There  has  been  nothing  approaching  to  a  settled 
account.  The  account  has  been  kept  on  from 
day  to  day.  When  the  two  sons  formed  their 
new  partnership- — for  it  is  a  new  partnership — of 
course  they  did  it  on  the  terms  that  they  would 
not  interfere  in  the  least ;  not  even  for  a  day  was 
any  alteration  made.  Each  of  the  accounts  with 
each  of  the  customei-s,  all  the  accounts  of  the  old 
firm,  were  continued  by  the  two  sons  who  formed 
the  new  partnership.  Under  those  circumstances 
I  do  not  see  that  there  is  any  ground  whatever 
for  applying  the  Statute  of  Limitations  to  this 
case.  But,  if  you  do  apply  the  Statute  of  Limita- 
tions, it  is  a  matter  of  essential  importance  to  call 
to  mind  the  doctrine  of  the  court  of  equity  in 
cases  of  concealed  fraud.  That  there  was  con- 
cealed fraud  here  is  abundantly'  plain.  Appa- 
rently, if  this  partner  had  di-awn  out  all  these 
moneys  in  his  own  name  it  might  have  been  dis- 
covered. In  fact,  when  he  did  draw  on  anything 
like  a  large  scale,  it  was  discovered  because,  in 
that  case,  there  was  no  concealment.  The  device 
adopted  was  such  that,  on  examining  the  banker's 
pass-book  with  the  cheques  that  were  actually  in 
their  possession,  I  suppose  they  found  them  to 
correspond  altogether.  The  very  reason  for  draw- 
ing a  cheque  as  if  it  were  for  a  payment  to  a 
customer  was  to  conceal  the  transaction  from  the 
partners.  That  concealment  was  effective,  and, 
upon  the  evidence,  it  continued  to  be  effective 
imtil  a  time  well  within  that  fixed  by  the  Statute 
of  Limitations.  Now,  that  there  were  means  of 
discovering  the  fi-aud  there  can  be  no  doubt  at  all. 
I  am  not  at  all  sure  that  the  fi-aud  would  have 
been  discovered  by  anything  like  a  cm-soiT  inspec- 
tion of  the  books.  But  clearly,  if  there  had  been 
anything  like  an  audit,  the  fraud  must  have  been 
discovered.  Then  the  question  is,  whether  the 
point  arising  here  is  involved  in  that  case  of 
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Oibbs  T.  OuUd  {ubi  sup.),  or  whether  it  is  shown 
to  be  the  doctrine  of  the  court  of  equity  before 
the  Judicature  Acts,  that  concealed  fraud  only 
postpones  the  running  of  the  statute  in  cases 
where  there  was  no  sufficient  means  of  discovering 
it.  Upon  that  point  I  can  entertain  no  doubt. 
First  of  all,  in  Cfibht  y.  Chdld  (ubi  rup.)  the  cases 
are  gone  very  carefully  through,  and  I  will  not 
attempt  to  repeat  them,  because  I  adopt  all  that 
is  said  by  the  Court  of  Appeal  in  that  case.  It 
appears  that  there  are  other  cases  also,  such  as 
Booth  V.  Warrington.  The  equitable  doctrine 
came  to  this,  that  the  statute  did  not  run,  or  the 
law  which  the  court  of  equity  applied  in  these 
cases  did  not  attribute  laches  or  negligence  until 
the  discovery  of  the  fraud.  In  none  of  them,  so 
far  as  I  recollect — I  have  not  had  time  to  look 
through  the  authorities  in  the  way  I  should  have 
thought  it  necessary  to  do  if  I  had  entertained 
myself  any  doubt  about  it — -was  it  part  of  the 
defence  that  there  were  no  reasonable  means  of 
knowledge.  What  is  the  duty  of  a  man  to 
inquire  ?  To  whom  does  he  owe  that  duty  ? 
Certainly  not  to  the  person  who  has  committed 
the  concealed  fraud.  For  a  man  in  that  position 
to  say,  "  Tou  ought  to  have  inqnii-ed,  and  if  you 
had  inquired  you  would  have  found  me  out,"  is 
utterly  opx>osed  to  every  principle  of  equity.  I 
consider  that  we  are  bound  to  take  the  law,  so  far 
as  it  is  applicable  to  this  case,  from  the  Court  of 
Appeal,  and  not  from  the  judgment  of  Field,  J. 
in  the  court  below.  The  Court  of  Appeal  place 
it  entirely  on  what  I  have  always  understood  to 
be  the  old  law,  that  the  time  runs  against  you  in 
the  court  of  equity  from  the  time  when  the  con- 
cealed fraud  has  been  discovered.  I  agree  with 
what  Lindley,  L.J.  has  said  about  Bawling  v. 
Wickham  [ubi  sup.).  It  is  a  different  case  entirely, 
but  it  contains  the  principle  on  which  I  believe 
the  court  has  always  acted,  and  on  which  I  think 
they  ought  to  act.  I  ^ree  that  here,  with  care — 
with  the  usual  care  I  may  say — this  fraud  ought 
to  have  been  discovered  long  before.  But,  as 
regards  the  person  on  whose  behalf  the  claim  is 
set  up,  it  does  not  lie  in  his  mouth  to  say,  "  I  was 
fraudulent,  but  you  ought  to  have  found  me  out, 
and  I  will  take  advantage  of  the  fact  that  you  did 
not  find  me  out."  I  agree  with  what  Lindley, 
L.J.  has  said  about  the  costs.      ^^^^^^  ^^^^^^ 

Solicitors  for  appellant,  Beyfus  and  Beyftts. 
Solicitor  for  the  i-espondent,  H.  H.  Goddard. 


May  22  and  23. 

(Before  Lord  Esheb,  M.B.,  Smith  and 

ElGBT,  L. JJ.) 

Stbachan  v.  The  Univbesal  Stock  Exchange 

Limited,  (a) 

APPLICATIOlf   FOH  A  NEW  TBIAL. 

Gaming  contract — Valuaile  things  deposited  as 
security  for  performance  of  contract— Right  of 
depositor  to  recover — Gaining  Act  1845  (8  <fc  9 
Vict.  c.  109),  s.  18. 

The  Gaming  Act  1845,  by  sect.  18,  provides  that, 
"  no  suit  shall  be  brought  or  maintained  in  any 
court  of  law  or  equity  for  recovering  .  .  . 
any  valuable  thing  .  .  .  which  shall  have 
been  deposited  in   the  hands  of  any  person  to 

(»t  Beported  by  J.  H.  Wiluahs,  Esq.,  Barrli>t«r.«t.T«w. 


abide  the  event  upon  which  any  wager  shall  have 
been  m,ade." 
Held,  not  to  apply  to  a  deposit  of  valuable  thingt 
by  way  of  security  for  the  performance   of  a. 
gaming  or  wagering  contract. 

This  was  an  application  by  the  defendants  for 
judgment  or  for  a  new  trial,  on  appeal  from  the 
verdict  and  judgment  at  the  trial  before  Cave,  J. 
and  a  jury. 

The  plaintiff  brought  this  action  against  the 
defendants  for  the  return  of  certain  securities 
deposited  by  him  with  the  defendants,  or  their 
value.  He  had  made  a  written  contract  with 
them,  by  which  transactions  in  stocks  and  shares 
were  to  be  carried  out  by  them  on  his  behalf. 
Subsequently  he  deposited  with  them  the  securitiea 
in  question  to  secure  the  payment  by  him  to  them, 
of  any  sums  which  might  become  due  from  him 
in  respect  of  transactions  carried  out  by  them  for 
him  under  the  above  contmct. 

Before  the  commencement  of  the  action  the 
plaintiff  demanded  the  return  of  his  securities. 
The  defendants  had  not  sold  or  realised  or  other- 
wise dealt  with  any  part  of  the  securities.  There 
was  due  from  the  plaintiff  to  the  defendants,  in 
respect  of  transactions  under  the  contract,  a  Bvack 
greater  than  the  value  of  the  securities. 

At  the  trial  the  jury  found  that  the  contract 
was  a  contract  by  way  of  gaming  or  wagering,  and 
Cave,  J.  gave  judgment  in  favour  of  the  plaintiff. 

The  defendants  applied  for  judgment  or  for  a. 
new  trial. 

Lawson  Walton,  Q.C.  and  Pollard  for  the  appel- 
lants.— The  contract  was  not  a  gaming  or  wagering^ 
contract,  and  there  was  no  evidence  upon  which 
the  jury  could  find  that  it  was.  On  this  point 
they  cited 

Thaeier  y.  Sardy,  39  L.  T.  Kep.  595  ;  4  Q.  B.  Div» 

685; 
Lowenfeld  v.  Howat,   19  Ct.  of   Sess.   Cas.    128, 

4th  series ; 
Shaw  V.  Caledonian  Railway  Company,  17  Ct.  of 
Sess.  Caa.  466,  4th  series. 

Assuming  that  this  was  a  gaming  or  wagering 
contract,  these  securities  were  a  deposit  to  secure 
the  payment  of  a  wager,  and  the  event  happened 
upon  which  the  wager  became  payable  and  the' 
securities  became  appropriated  to  the  payment  of 
the  wager.  The  plaintiff,  who  deposited  the 
securities,  cannot,  therefore,  i-ecover  them  back ; 
he  is  really  asking  the  court  to  assist  him  to 
recover  what  he  has  lost  by  gaining.  Sect.  18  of 
the  Gaming  Act  1845,  provides  that,  "No  suit 
shall  be  brought  in  any  court  of  law  or  equity  for 
recoveiing  .  .  .  any  valuable  thing  .  .  . 
which  shall  have  been  deposited  in  the  hands  of 
any  person  to  abide  the  event  upon  which  any 
wager  shall  have  been  made."  That  provision 
applies  to  this  case,  and  prevents  the  pltuntiff 
from  succeeding  in  this  action  : 

Manning  v.  Purcell,  7  De  G.  M.  &  G.  55 ; 
Forney  v.  Hiclcman,  5  C.  B.  271. 

S Smith,  L.J.  referred  to  Hampden  v.  Walsh  (33 
J.  T.  Eep.  852  ;  1  Q.  B.  Div.  189).] 

Muir  Mackenzie  (with  him  Bigham,  Q.C.)  for 
the  respondent. — It  was  competent  for  the  jury 
to  find  that  the  written  contract  did  not  repre- 
sent the  real  ti-ansaction  between  the  parties,  and 
there  was  evidence  to  support  such  a  finding : 
Hill  V.  Fox,  4  H.  &  N.  359. 
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These  BecnritieB  were  not  deposited  "  to  abide  the 
eTent  npon  which  any  wager  shall  have  been 
made,"  within  sent.  18  of  the  Oaming  Act  1845. 
They  were  deposited  by  way  of  security  only  to 
aecare  the  payment  by  the  depositor  of  the 
amount  of  the  wager  If  he  lost.  The  securities 
were  not  to  become  the  property  of  the  winner, 
and,  therefore,  were  not  deposited  "  to  abide  the 
event."  [Smith,  L.J.  referred  to  the  judgment 
of  Maule,  J.  in  Vamey  v.  Hickman  {ubi  sup.)-] 
Purther,  in  this  case  the  depositor  repudiated  the 
gaming  contract,  and  demanded  back  his  secu- 
rities, before  the  securities  had  in  any  way  been 
<lealt  with  by  the  depositor,  and  he  can  recover 
back  his  deposit  as  from  a  stakeholder. 

Pollard  replied. 

Lord  EsHEK,  M.R. — In  this  action  the  plaintiff 
is  suing  to  recover  from  the  defendants  certain 
secnrities  which  he  bad  deposited  with  them.  The 
plaintiff  says  that  he  placed  the  documents  in  the 
bands  of  the  defendants  as  security  for  the  per- 
formance of  a  contract  which  had  been  made 
between  them,  which  was  a  void  contract,  and  that 
he  is  therefore  entitled  to  have  his  documents 
back  again.  The  defendants  answer  that  the 
securities  were  deposited  as  security  for  the  per- 
formance of  a  contract,  and  upon  the  terms  that, 
if  there  was  a  breach  of  that  contract,  they  might 
realise  the  securities  and  pay  themselves.  The 
plaintiff  replies  that  there  never  was  such  a  con- 
tract, because  the  contract  was  a  gambling  con- 
tract, which  was  null  and  void.  But  for  the  pro- 
visions of  the  Gaming  Act  1845  (8  &  9  Vict. 
c.  109)  that  reply  could  not  be  made.  That 
statnte,  passed  in  order  to  put  an  end  to  gaming 
and  wagering,  says,  in  effect,  that  what  is  called 
a  contract  is  not  a  contract  at  all ;  that  it  is  "  null 
and  void."  "  NuU  "  means  that  it  is  nothing  ; 
that  it  is  not  a  contract,  "  Void "  means  that 
there  Ls  no  contract  at  all.  Therefore,  that  which' 
is  alleged  to  be  a  security  to  cover  any  breach  of 
the  contract  is  not  applicable  for  that  purpose, 
because  there  never  was  a  contract.  There  could 
not  be  a  breach  of  a  contract  which  did  not  exist. 
The  documents,  therefore,  which  are  in  the  hands 
of  the  defendants  belong  to  the  plaintiff,  because 
there  was  no  contract,  and  there  is  consequently 
no  giround  for  refusing  to  give  them  back  to  the 
plaintiff.  That  is  the  real  question  in  this  case. 
The  first  question  is  whether  the  contract  was  a 
gaming  or  wagering  contract.  If  it  was  not,  then 
there  was  nothing  to  prevent  there  being  a  breach 
of  that  contract,  and  the  defendants  have  a  right 
to  retain  the  securities  .  It  has  been  argued  that 
there  was  no  evidence  to  go  to  the  jury  that  this 
was  a  gaming  or  wagering  contract ;  and  that,  if 
there  was  evidence,  the  judge  misdirected  the 
jury.  The  judge,  indeed,  expressed  his  own 
opinion ;  but  that  is  not  a  misdirection,  if  the 
qnestion  of  fact  is  left  to  the  jury,  unless  it  is 
expressed  so  strongly  as  to  make  the  verdict  of 
the  jury  unsatisfactory  or  wrong.  In  my  opinion 
there  was  ample  evidence  to  justify  the  finding  of 
the  jury,  and  I  think  that  their  finding  was  quite 
right.  With  reference  to  the  Scotch  cases  which 
have  been  cited,  they  seem  to  say  that,  if  one 
party  swears  that  the  written  document  contains 
the  real  contract  between  the  parties,  then  the 
court  cannot  act.  That  is  not  the  rule  in  this 
country.  The  jury  may  say  whether  they  believe 
that    uie  written  document    contains    the  real 


contract,  or  whether  it  is  only  a  sham.  Here  the 
real  contract  was  to  pay  differences  on^,  and  it 
was  a  gaming  or  wagering  contract.  Then  the 
Gaming  Act  1845  sajs  that  such  a  contract  is  null 
and  void,  and  that  "  no  suit  shall  be  brought  or 
maintained  in  any  court  of  law  or  equity  for 
recovering  any  sum  of  money  or  valuable 
thing  alleged  to  be  won  on  any  wager,  or 
which  shall  have  been  deposited  in  the  hands  of 
any  person  to  abide  the  event  on  which  any  wager 
shall  have  been  made."  That  being  so,  in  &is 
case  securities  were  given  by  the  one  party  to  the 
other  to  meet  any  breach  of  contract.  It  is  said 
that,  such  being  the  case,  by  reason  of  sect.  18  of 
the  Gaming  Act,  the  man  who  has  deposited  the 
securities  cannot  bring  an  action  to  recover  them 
back.  What  would  be  the  result  of  that  conten- 
tion ?  If  that  were  so,  the  law  would  say  that 
there  was  no  debt  due,  but  yet  that  the  party  had 
got  securities  and  could  keep  them  in  order  to  pay 
himself.  And,  more  than  that,  if  the  securities- 
were  worth  lOOOZ.,  and  the  damages  only  hi.,  the 
party  could  keep  the  whole  of  the  securities.  I 
am  of  opinion  that  these  things  which  were  given 
as  security  for  nonpayment  of  damages,  were 
not  "  deposited "  within  the  meaning  of  sect.  18 
of  the  Gaming  Act  1845.  That  section  applies 
only  when  the  deposit  is  made  upon  the  terms 
that,  if  the  bet  or  wager  is  not  paid,  the  whole 
deposit  shall,  eo  instanti,  become  the  property  of 
the  other  party  as  soon  as  the  wager  is  won. 
That  is  not  the  case  here.  Something  else  was  to 
hapi)en ;  upon  breach  of  the  contract,  payment  of 
any  amount  due  was  to  be  paid  out  of  the 
securities  deposited.  That  is  sufficient  to  dispose 
of  the  question.  I  will,  however,  go  further  and 
say  that,  if  such  a  deposit  is  within  sect.  18,  and 
the  contract  of  deposit  is  annulled  before  the 
deposit  is  realised,  the  person  who  made  the 
deposit  can  recover  it  back.  In  this  case,  there- 
fore, even  if  the  deposit  was  within  sect.  18,  the 
plaintiff  by  bringing  this  action  put  an  end  to- 
the  contract  of  deposit  before  the  deposit  was 
realised,  and  is  entitled  to  recover  back  his- 
securities.  There  is  also  another  view  of  the  case. 
If  the  defendants  had  realised  the  securities,  I 
think  that  they  could  have  been  followed  into  the 
hands  of  any  person  to  whom  they  had  been 
transferred,  if  they  were  not  negotiable  securities 
taken  without  notice  by  a  bond  fide  purchaser.  I 
think,  therefore,  that  this  appeal  must  be  dis- 
missed. 

Smith,  L.J. — This  action  was  brought  by  the 
plaintiff  to  recover  certain  shai-es  which  he  had 
deposited  with  the  defendants  as  "cover"  in 
respect  of  transactions  in  stocks  and  shares  to  be 
carried  on  for  him  by  the  defendants.  The  action 
was  tried  before  Cave,  J.  and  a  jury,  and  the  ques- 
tion which  was  left  to  the  jury  was,  substantially, 
whether  the  transactions  were  gaming  transac- 
tions or  not.  The  juiy  found  that  they  were 
gaming  transactions,  and  thereupon  the  learned 
judge  gave  judgment  for  the  plaintiff  for  the 
return  of  the  shares,  or  their  value.  The  action 
is,  in  substance,  an  action  for  trover  or  detinue  of 
the  shares.  The  defendants  refuse  to  return  the 
shares,  because  they  say  there  is  a  contract  under 
which  they  axe  entitled  to  retain  them.  ■  The 
plaintiff  replies  that  that  contract  is  a  gaming  or 
wagering  contract,  and  that  the  defendants  can- 
not, therefore,  rely  upon  it.  The  first  question, 
therefore,  is  whether  there  was  any  evidence  for 
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the  jury  that  the  'written  contract  was  not  the 
I'eal  contract  between  the  parties.  Was  there 
any  evidence  upon  which  the  jury  could  find  that 
the  contract  was  a  gaming  or  wagering  contract  ? 
There  was  clearly  sufficient  evidence  to  leave  to 
the  jury,  and  their  finding,  that  this  was  all 
through  a  gaming  or  wagering  transaction,  was 
quite  justified.  The  second  point  made  by  the 
defendants  is  that,  even  assnming  that  there  was 
sufficient  evidence  that  the  contract  was  a  gaming 
01-  wagering  contract,  the  plaintiff  cannot  get  a 
return  of  his  shares,  by  reason  of  the  provisions 
of  the  Gaming  Act  1845  (8  &  9  Vict.  c.  109).  It 
is  said  that,  although  sect.  18  enacts  that  "all 
conti-acts  or  agreements,  whether  by  parole  or  in 
wi-iting,  by  way  of  gaming  or  wagering,  shall  be 
null  and  void,  yet  the  latter  part  of  Sie  section 
provides  that  "  no  suit  shall  be  brought  or  main- 
tained in  any  court  of  law  or  equity  for  recover- 
ing any  sum  of  money  or  valuable  thing  alleged 
to  De  won  upon  any  wager,  or  which  shall  have 
been  deposited  in  the  hands  of  any  person  to  abide 
the  event  on  which  any  wager  shall  have  been 
made,"  and  that  provision  prevents  this  action 
being  brought.  In  my  opinion,  it  does  not.  I 
-think  that  the  true  meaning  of  sect.  18  is  that, 
whera  a  person  deposits  something  with  a  stake- 
holder to  abide  the  result  of  a  wager,  the  case  is 
within  the  Act.  But,  in  my  opinion,  a  mere 
deposit  by  way  of  secuiity  is  not  within  the 
section.  More  than  that,  it  seems  to  me  that, 
according  to  the  rule  which  is,  I  think,  accurately 
stated  in  Mr.  Stutfield's  book  on  the  Law  relating 
to  Betting,  the  plaintiff  is  entitled  to  succeed. 
The  rule  is  thus  stated :  "  There  is  a  long  series 
of  decisions  to  the  effect  that  this  provision  only 
applies  to  actions  brought  by  the  winner  of  a 
wager,  either  against  a  stakeholder  or  against  the 
loser  to  recover  his  winnings,  and  does  not 
prevent  either  party  from  revoking  the  authority 
of  the  stakeholder  oefore  the  money  is  paid  over 
to  the  winner,  and  suing  to  i*eoover  his  stakes." 
That  is  an  accurate  statement  of  the  law,  and  is 
to  be  found  in  Varney  v.  Hickman  {ubi  sup.)  and 
Hampden  v.  Wahh  {ubi  sup.).  If  these  shares 
were  deposited  with  the  defendants  as  stake- 
holders, they  have  done  nothing  towards  the 
tealisation  or  disposal  of  them,  and  therefore 
they  cannot  now  keep  them.  For  both  these 
reasons  I  am  of  opinion  that  the  appeal  fails,  and 
must  be  dismissed. 

RiQBY,  L.J.  —  Two  questions  arise  upon 
this  appeal.  The  first  question  is,  whether  the 
contract  in  this  case  was  a  conti-act  by  way  of 
gaming  or  wagering,  or  not.  This  is  a  totally 
different  case  from  Tliacker  v.  Hardy  {ubi  sup!), 
where  every  transaction  was  a  real  transaction 
cai-ried  out  on  the  Stock  Exchange.  Here  eveiy- 
thing  was  upon  paper  only,  and  throughout  there 
were  no  actual  sales  or  purchases  carried  into 
effect.  Then  there  is  the  question  whether  the 
plaintiff  can  recover  back  his  securities.  Treating 
this  case  independently  of  the  Gaming  Act  1845 
(8  &  9  Vict.  c.  109),  the  proposition  is  quite 
simple.  Here  is  a  person  who  is,  so  to  speak,  a 
mortgagee.  For  what  has  he  got  his  mortgage  P 
He  has  it  in  respect  of  gaming  or  wagering  trans- 
actions, and  therefore  he  holds  his  mortgage  as 
security  for  nothing  at  all.  It  is  obvious,  there- 
fore, from  the  nature  of  the  transaction,  that 
nothing  could  be  due  upon  the  mortage,  and  that 
the  moi-tgagee  must  deliver  up   the  mortgaged 


property.  But  it  is  said  that  the  provisions  of 
sect.  18  of  the  Gaming  Act  1845  prevent  that  from 
being  so.  Now,  sect.  18  contains — first,  an  avoid- 
ance of  all  contracts  by  way  of  wagering  or 
gaming ;  they  are  made  null  and  void;  all  else 
loUowB  from  that.  Then  the  latter  part  of  sect.  18 
provides  that,  "  No  suit  shall  be  brought  or  main- 
tained in  any  court  of  law  or  equity  for  recovering 
any  .  .  .  valuable  diing  which  shall  have  been 
deposited  in  the  hands  of  any  person  to  abide  the 
event  upon  which  any  wager  shall  have  been  made." 
The  words  "  to  abide  the  event "  mean  that  the  pro- 
perty deposited  is  to  become  the  absolute  property 
of  the  winner  when  the  wager  is  won ;  the  section 
provides  that  the  winner  cannot  recover  his 
winnings  from  the  other  party,  or  any  stake 
which  has  been  deposited.  There  is  sufficient 
authority  for  that  construction  of  the  statute,  and 
I  should  have  come  to  the  same  conclusion  inde- 
pendently of  any  authority.  Was  this  property 
deposited  "  to  abide  the  event,"  and  to  become  the 
absolute  property  of  the  winner,  according  to  the 
meaning  of  sect.  18  P  It  is  plain  that  it  was  not, 
and  that  the  case  is  not  within  sect.  18.  The 
simple  result,  therefore,  is  that  there  is  nothing 
due  upon  the  security,  and  it  must  be  given  up. 
The  plaintiff  is  entitled  to  recover  oack  ms 
securities,  and  this  appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Last  and  Sons. 

Solicitor  for  the  respondent,  T.  Allingham. 


May  11  and  27. 
(Before  Lopes  and  Biobt,  L.JJ.) 
Brown,  Janson,  and  Co.  ■».  Hutchinson. 
(No.  2.)  (o) 
appeal  from  the  queen's  bench  division. 
Partnership — Judgment   debt    of  one  partner — 
Charging  order  on  interest  in  partnership  pro- 
perty— Order  for  accounts  of  the  partnership — 
Partnership  Act  1890  (53  "*  54   Viet.  c.    39), 
ss.  23,  31. 
When    the  judgment  creditor  of  a  parliier   has 
obtain^    an    order    cliarging     that    partner's 
interest  in  the  partnership  property  and  profits 
toith  payment    of  the  judgment    debt,    under 
sect.  23,  sub'Sect.  2,  of  the  Partnership  Act  1890, 
an  order  for  accounts  and  inquiries,  other  than 
those  to  which  an  assignee  of  the  share  of  a 
partner  would  be  eniitled,  ought  not  to  be  mude, 
tinder  that  section,  except  under  special  circum- 
stances. 
This  was  an  appeal  by  the  defendants  Hutchin- 
son and  Co.  from  an  order  made  by  Day,  J.  at 
chambers. 

The  plaintiffs  brought  an  action  against  the 
firm  of  Hutchinson  and  Co.,  and  against  J.  A. 
Hutchinson,  a  member  of  the  firm,  upon  a  bill 
of  exchange  for  3000i.  drawn  by  J.  A.  Hutchin- 
son upon  the  firm,  and  accepted  by  him  for  the 
fii-m.  The  plaintiffs  obtained  judgment,  under 
Order  XIV.,  against  J.  A.  Hutchinson,  but  the 
firm  obtained  unconditional  leave  to  defend. 

The  plaintiffs  then  applied  by  summons,  under 
sect.  23  of  the  Partnership  Act  1890,  for  an  order 
charging  the  interest  of  J.  A.  Hutchinson  in  the 
pa,rtner8hip  business   with  the    amount    of    the 

(a)  Beportad  by  J.  IL  Wiluahs,  Eiq.,  BuTiitar-at-L»w. 
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.judgment  debt,  and  for  the  appointment  of  a 
receiver  of  his  partnership  interest.  This  order 
was  made  at  chambers,  and  affirmed  hj  the  Court 
of  Appeal  (72  L.  T.  Rep.  437). 

SuDsequentlj,  on  the  applicaition  of  the  plain- 
tiffs, the  judge  at  chambers  made  an  order 
directing  the  firm  to  deliver  to  the  plaintiffs 
within  one  month,  or  such  extended  time  as  might 
1)6  allowed  by  the  judge,  an  account  of  the  share 
■of  profits  of  the  defendant  J.  A.  Hutchinson  in 
"the  partnerahip  of  the  defendants  Hutchinson 
And  Co.,  whether  already  declared  or  accruing  to 
him  in  respect  of  the  said  partnership,  and  of 
■any  other  monej  which  might  be  accruing  to 
him  in  respect  of  the  said  partnership,  and  that 
the  defendants  Hutchinson  and  Co.  should  forth- 
with pay  the  profits  and  money  found  to  be  due 
to  the  receiver  appointed. 

The  Partnership  Act  1890  (53  &.  54  Vict.  c.  39) 
j>roTide8 : 

Sect.  28. — '(I.)  After  the  commencement  of  this  Act,  a 
-writ  of  exeontion  ehall  not  issae  acrainst  any  partnership 
property  except  on  a  jndgment  a^nst  the  firm. 

(2.)  The  High  Conrt,  or  a  judge  thereof,  or  the 
Cluuioery  Coort  of  the  Coanty  Palatine  of  Lancaster,  or 
a  Conntj  Conrt  may,  on  the  application  by  gammons  of 
any  judgment  creditor  of  a  partner,  make  cm  order 
chai^ging  that  partner's  interest  in  the  partnership  pro- 
perty and  profits  with  payment  of  the  amount  of  the 
judgment  debt  and  interest  thereon,  and  may  by  the 
same  or  a  sebseqnent  order  appoint  a  recetver  of  that 
partner's  share  of  profits  (whether  abeady  declared  or 
aoenuag)  and  of  any  other  money  which  may  be  coming 
■to  him  in  respect  of  the  partnership,  and  direct  all 
aoeonnta  and  inquiries,  and  give  all  other  orders  and 
directions  which  might  have  been  directed  or  given  if 
the  charge  had  been  made  in  favonr  of  the  jadgment 
creditor  by  the  partner,  or  which  the  circnmstanoes  of 
the  case  may  require. 

Sect.  31. — (1.)  An  assignment  by  any  partner  of  his 
share  in  the  partnership,  either  absolute  or  by  way  of 
.mortgage  or  redeemable  charge,  does  not,  as  against 
the  other  partners,  entitle  the  assignee,  during  the 
«ontinnance  of  the  partnership,  to  interfere  in  the 
management  or  administration  of  the  partnership  business 
or  affairs,  or  to  require  any  accounts  of  the  partnership 
transactions,  or  to  inspect  the  partnership  books,  but 
entitles  the  assignee  only  to  receive  the  share  of  profits 
to  which  the  assigning  partner  would  otherwise  be 
entitled,  and  the  assignee  must  accept  the  account  of 
profits  agreed  to  by  the  partners. 

(2.)  In  case  of  a  dissolution  of  the  partnership, 
whether  as  respects  all  the  partners  or  as  respects  the 
assigning  partner,  the  assignee  is  entitled  to  receive  the 
share  of  the  partnership  assets  to  which  the  assigning 
-partner  is  entitled  as  between  himself  and  the  other 
-partners,  and,  for  the  purpose  of  ascertaining  that  share, 
to  an  aecoont  as  from  the  date  of  the  dissolution. 

Seot.  33. — (2.)  A  partnership  may,  at  the  option  of  the 
other  partners,  he  dissolved  if  any  partner  aoffer  his 
-share  of  the  partnership  property  to  be  charged  nnder 
this  Act  for  his  separate  debt. 

The  defendants,  Hutchinson  and  Co.,  appealed. 

MeCaU,  Q.C.  and  H.  Tindal  Atkinson  for  the 
appellants. — The  judge  had  no  power  to  make 
sncb  an  order  under  sect  23,  sub-sect.  2,  of  the 
Partnership  Act  1890.  Under  that  section,  a 
judgment  creditor  of  a  partner  may  obtain  a 
charging  order  upon  the  partner's  interest  in  the 
partnership  property,  and  the  appointment  of  a 
receirer,  and  an  order  for  accounts  and  inquiries. 
He  can,  however,  obtain  an  order  only  for  such 
accounts  and  inquiries  as  an  assignee  of  the 
partner  would  be  entitled  to.    Kow,  sect.  31,  sub- 
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sect.  1,  provides  that  an  assignee  of  a  partner's 
share  in  the  partnership  is  not  entitled,  during 
the  continuance  of  the  partnership,  to  interfere 
in  the  management  of  the  business,  or  to  require 
any  accounts  of  pai-tnership  transactions,  or  to 
inspect  the  books,  but  is  only  entitled  to  the 
assigning  partner's  share  of  the  profits,  and  is 
bound  by  the  account'  of  profits  Btgreed  to  by  the 
partners.  The  effect  of  that  is,  that  a  judgment 
i;reditor  cannot  obtain  any  order  for  accounts  or 
inquiries  respecting  the  partnership  business  while 
it  is  being  carried  on.  In  Lindley  on  Pai-tnership, 
p.  364  (6th  edit.),  it  is  stated  that :  "  As  neither  an 
assignee  nor  a  mortgagee  of  a  partner's  share  has 
any  right,  daring  the  continuance  of  the  partner- 
ship, to  require  any  account  of  the  partnerahip 
transactions,  it  is  conceived  that  a  judgment 
creditor,  who  has  obtained  a  charging  order  under 
the  above  section  of  the  Fai-tnership  Act,  will  not, 
during  the  continuance  of  the  partnership,  be 
entitled  to  any  such  account,  except  perhaps 
where,  by  agreement  between  the  partners,  a 
pai'tner  may  give  this  right  to  his  assignee." 

Witt,  Q.C.  and  Bariley  Denniss  for  the  respon- 
dents.— By  sect.  23,  sub-sect.  2,  the  right  of  the 
judgment  creditor  to  accounts  is  not  merely  the 
same  right  as  that  of  an  assignee  of  the  share  of 
a  partner,  for  the  words  at  the  end  of  sub-sect.  2 
"or  which  the  circumstances  of  the  case  may 
require"  ^re  the  conrt  a  wide  discretion,  No 
effect  -will  be  given  to  those  words  if  the  conten- 
tion of  the  appellants  is  adopted.  The  appoint- 
ment of  a  receiver  will  be  of  no  value  if  accounts 
are  not  ordered.  In  Brown,  Janson,  and  Co.  v. 
Hutchinson  and  Co.  (72  L.  L.  Hep.  437 ;  (1895) 
1  Q.  B.  737)  Lindley,  L.J.  seems  to  have  thought 
there  was  power  to  make  such  an  order.  The 
other  partners  can,  if  they  choose,  dissolve  the 
partnership  when  the  share  of  one  partner  is 
charged  for  a  judgment  debt  (sect.  33,  sub-sect. 
2).     They  cited 

Whetham  v.  Darey,  53  L.  T.  Eep.  501 ;  30  Ch.  Div. 

574;  and 
Redmayne  v.  Vonter,  L.  Bep.  2  Eq.  467. 

MeCall,  Q.C.  replied,  and  cited 
Incell  V.  Eden,  56  L.  T.  Eep.  020  ;  18  Q.  B.  Div. 
588. 

Cur.  adv.  vull. 

May  26. — Lopes.  L.J. — In  this  case  the  facts 
are  as  follows :  The  plaintiffs  brought  an  action 
against  J.  A.  Hutchinson  and  the  firm  of  Hutchin- 
son and  Co.,  of  which  J.  A.  Hutchinson  was  a 
member,  upon  a  bill  of  exchange  for  3000Z.  di-awn 
by  J.  A.  Hutchinson  upon,  and  accepted  by,  the 
firm,  and  they  obtained  judgment  against  J.  A. 
Hutchinson,  under  Order  XIV.,  for  3034/.,  leave 
being  granted  to  the  firm  to  defend  the  action. 
The  pkintiffs  then  applied  by  summons,  under 
sect.  23  of  the  Partnership  Act  1890,  for  an  order 
charging  the  interest  of  J.  A.  Hutchinson  in  the 
partnership  business  with  the  amount  of  the  judg- 
ment debt,  and  for  the  appointment  of  a  receiver 
of  his  said  partnership  interest.  This  order  was 
made,  and  was  affirmed,  on  appeal,  by  the  Court  of 
Appeal.  Subsequently  the  learned  judge  at 
cmunbers  ordei-ed  the  defendants,  A.  Hutchinson 
and  Co.,  to  deliver  to  the  plaintiffs  an  account  of 
the  share  of  profits  of  the  defendant  J.  A.  Hutch- 
inson in  the  partnership  of  the  defendants  A. 
Hutchinson  and  Co.  This  is  the  order  appealed 
against.    It  is  said  there  was  no  jurisdiction  to 
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make  this  order.  The  qnestion  depends  on  the 
latter  part  of  Bub-seot.  2  of  sect.  23  of  the  Partner- 
ship Act  1890.  The  object  of  this  section  is  to 
get  rid  of  the  combrons  and  inconvenient  mode 
by  which  partnership  property  was  taken  in  execu- 
tion for  a  partner  8  separate  debt.  A  fi.  fa. 
fonnded  on  a  judgment  against  one  partner  can 
no  longer  be  executed  against  the  goods  of  the 
firm,  but,  as  in  the  case  of  public  companies,  a 
separate  judgment  creditor  of  a  partner  can  obtain 
an  order  charging  his  interest  in  the  partnership 
assets  with  the  payment  of  the  judgment  debt, 
and  the  chaise  can  be  enforced  by  a  sale  or  the 
appointment  of  a  receiver.  At  the  end  of  sub- 
sect.  2  are  these  words  :  "  The  court  may  .  .  . 
direct  all  accounts  and  inquiries,  and  give  all  other 
orders  and  directions,  which  might  have  been 
directed  or  given  if  the  charge  had  been  made  in 
favour  of  the  judgment  creditor  by  the  partner,  or 
which  the  circumstances  of  the  case  may  require." 
Having  regard  to  the  words  '■  or  which  the  circum- 
stances of  the  case  may  require,"  1  am  of  opinion 
that  there  is  a  jurisdiction  to  direct  accounts  ;  a 
jurisdiction  to  be  exercised  at  the  discretion  of  the 
judge,  but  a  jurisdiction  which  ought  never  to  be 
exercised  except  in  special  circumstances,  as,  for 
instance,  with  a  view  to  a  dissolution  rendered 
necessary  either  by  the  conduct  of  the  partners 
or  at  their  request.  I  find  no  such  special 
circumstances  in  this  case.  The  appeal  must  be 
allowed. 

BlOBT,  L.J. — ^I  am  of  the  same  opinion.  It  is 
sect.  23,  sab-sect.  2,  of  the  Partnership  Act  1890, 
which  most  directly  deals  with  the  question 
before  us.  It  is  there  provided  that  the  court  may 
"  direct  all  accounts  and  inquiries,  and  give  all 
other  orders  and  directions  which  might  have 
been  directed  or  given  if  the  charge  had  been 
made  in  favour  of  the  judgment  creditor,  by 
the  partner,  or  which  the  circumstances  of  the 
case  may  require."  Comparing  that  section  with 
sect.  31,  which  deals  with  the  rights  of  an  assignee 
of  the  share  of  a  partner,  it  appears  that  an  assignee 
is  not  entitled  to  interfei'e  with  the  management 
of  the  business  or  to  require  any  accounts  of  the 
partnership  transactions  or  to  inspect  the  books, 
but  that  he  must  accept  the  account  of  profits 
agreed  to  by  the  partners.  I  think,  therefore, 
that  it  is  plain  that,  in  sect.  23  the  Legislature 
intended  that  the  analogy  of  an  assignment  of  his 
share  by  one  partner  should  be  adhered  to  in 
ordinary  cases.  By  sect.  33,  sub-sect.  2,  of  the 
Act,  when,  as  in  this  case,  one  partner  has  suffered 
his  share  to  be  charged  the  other  partners  may 
treat  it  as  a  cause  for  dissolntion.  That  is  so  in 
the  case  of  an  English  partnership,  at  any  rate ; 
thongh  it  does  not  sufficiently  appear  in  this  case 
whether  this  is  an  English  or  a  foreign  partner- 
ship. If  that  be  so,  and  if  we  have  to  look  at  the 
remedies  of  an  assignee,  or  of  a  person  to  whom  a 
charge  has  been  given,  when  we  come  to  the 
general  words  at  the  end  of  sect.  23,  sub-sect.  2, 
we  must  treat  the  earlier  part  of  the  sub-section 
as  being,  prima  facie,  the  general  rule.  As  a 
general  rule,  a  judgment  creditor  of  a  partner 
must  be  treated  in  the  same  way  as  the  assignee  of 
the  share  of  a  partner.  Then,  with  regard  to  the 
general  words  at  the  end  of  the  sub-section,  I 
think  that  it  was  recognised  by  those  general  words, 
that  the  rule  with  regard  to  an  assignee  might  not 
always  give  a  just  rule  with  respect  to  a  judg- 
ment creditor,  and  that  they  were  meant  to  give 


the  court  a  wide  discretion,  though,  in  general,  it 
was  to  foUow  as  far  as  possible  the  analogy  of  an 
Rssi^ee.  The  general  i-ule,  contained  in  the 
earlier  part  of  sub-sect.  2  of  sect.  23,  was  put  in  to 
instruct  the  court  what  it  ought  to  do  La  ordinary 
cases;  and  then  the  general  words  at  the  end 
were  added  in  order  to  give  the  court  a  wide  dis- 
cretion to  order  accounts  beyond  those  to  which 
an  assignee  would  be  entitled.  In  the  present 
case  I  cannot  find  any  circumstances  to  take  the 
case  out  of  the  general  rule  given  by  sect.  23.  If 
accounts  are  to  oe  ordered  in  this  case  they  ought 
to  be  ordered  as  a  matter  of  course  in  every  case. 
That  cannot  be  the  intention  of  the  Act.  The 
appeal,  therefore,  must  be  allowed. 

Appeal  aJlovsed. 

Solicitor  for  the  appellants,  H.  Moniaque. 

Solicitors  for  the  respondente.  Hays,  ^chmettau, 
and  Anerum. 


Monday,  May  27. 

(Before  Lord  Esher,  M.B..  Smith  and 

RlQBT,  L.JJ.) 

NoETON  V.  Gbeooet.  (a) 

APPEAL  FBOM  THE  QUEEIi's  BENCH  DIVISION. 

Action — Order  of  Probate  Division  to  pay  costs — 
Action  in  Queen's  Bench  Division  to  recover 
sneh  costs — Rules  of  the  Supreme  Court,  Order 
XLIL,  r.  24. 

In  an  action  in  the  Probate  Division  an  order  teas 
made  by  the  registrar  that  proceedings  should 
be  discontinued,  and  that  the  defendant  should 
pay  the  plaintiff's  taxed  coats.  The  coats  were 
taxed,  and  an  order  was  made  by  the  President 
of  the  Probate  Division  that  the  defendant 
should  pay  to  the  plaintiff  1271.,  the  amount  of 
the  taxed  costs.  The  plaintiff  sued  the  defen- 
dant, in  the  Queen's  Bench  Division,  upon  a 
^ecially  indorsed  writ,  to  recover  that  sum  of 
1271.,  and  obtained  leave  to  sign  final  judgment 
under  Order  XIV. 

Held  (dismissing  the  appeal),  that  an  action  could 
be  brought  in  the  Queen's  Bench  Division,  upon 
the  order  of  the  Probate  Division,  and  that  leave 
to  sign  final  judgment  under  Order  XIV.  was 
properly  given. 

This  was  an  appeal  by  the  defendant  from  an 
order  of  Pollock,  B.  at  chambers,  for  final  judg- 
ment under  Order  XIV. 

The  action  was  brought,  upon  a  specially  in- 
dorsed writ,  to  recover  the  sum  of  1272.  due  from 
the  defendant  to  the  plaintiff  upon  an  order  of 
the  President  of  the  Probate  Division  for  payment 
of  costs. 

An  action  had  been  brought  in  the  Probate 
Division  by  the  present  ^aintiff  against  the 
present  defendant,  and  on  the  17th  Nov.  1894  an 
order  was  made  by  the  registrar,  as  follows : — 
"Upon  hearing  the  solicitors  for  all  parties,  and 
on  the  application  of  the  solicitor  for  defendants, 
I  do  order  i^at  the  contentious  proceedings  in 
this  action  arising  from  caveat  No.  31,  entered 
on  the  30th  Jan.  1894,  and  also  from  writ  of 
summons  issued  on  the  6th  March  1894  be  discon- 
tinued, and  that  probate  of  the  will  dated  the 
13th  Jan.  1894  of  Elizabeth  Babb  Pitt,  the  de- 
ceased herein,  be  granted  to  the  plaintiff  in  this 

(a)  Beported  by  J.  H.  WiLUAHS,  Eiq.,  BsrrliteiHkt-Law. 
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action  if  entitled  thereto,  the  defendant  to  pay 
the  plaintiff's  taxed  coBts." 

Tne  costs  were  taxed,  and  on  the  27th  Feb. 
1895  an  order  -was  made  by  Sir  Francis  Jenne, 
President  of  the  Probate  Division,  as  follows: 
"  I  do  order  that  Charles  Gregory  the  defendant 
do,  within  seven  days  from  we  service  of  this 
order,  pay  to  Ann  Hellinfi^  Norton,  the  plaintiff, 
or  to  Messrs.  Church,  Bendell,  Todd,  and  Co.,  her 
solicitors,  the  sum  of  127J.,  being  the  amount  of 
the  plaintiff's  costs,  as  taxed  and  certified  Jt>y  one 
of  the  reeisti'arB  of  this  division,  tc^ether  with 
ISs.  2(2.,  the  costs  of  this  order,  making  a  total 
sum  of  1271. 15«.  2d." 

The  plaintiff  applied  for  judgment  under  Order 
XrV.,  and  the  defendant  contended  that  an 
action  could  not  be  brought  upon  the  order  of  the 
Probate  Division. 

The  Rules  of  the  Supreme  Court,  Order  XLII., 
rule  24,  provide : 

Every  order  of  the  conrt  or  a  judge  in  any  canse  or 
nutter  may  be  enforced  againat  all  pereona  bonnd 
thereby  in  the  same  manner  aa  »  judgment  to  the  same 
effect. 

The  plaintiff  obtained  leave  to  sign  final  judg- 
ment, and  the  defendant  appealed. 

WiUea  Chitly  for  the  appellant. — The  question 
is,  whether  an  action  can  be  brought  in  the 
Queen's  Bench  Division  to  recover  a  sum  of 
money,  due  upon  an  order  of  the  Pi-obate  Division 
for  the  payment  of  costs,  which  order  can  be 
enforced  ^  ordinary  process  of  execution  in  the 
Probate  Division.  In  Be  Boyd;  Ex  parte 
McDermoH  (72  L.  T.  Bep.  348;  (1895)  1  Q.  B. 
611)  it  was  held  that  a  judgment,  obtained  in 
an  action  upon  an  interlocutory  order  of  the  Court 
of  Appeal  for  the  payment  of  costs,  was  a  final 
judgment  upon  which  a  bankruptcy  notice  could 
be  issued.  In  that  case,  judgment  was  obtained 
in  default  of  appearance,  and  the  question  was 
not  argued  or  raised  whether  such  an  action  could 
be  brought.  It  has  been  held  that  an  action  can- 
not be  Drought  upon  an  order  of  the  Probate 
Division  for  payment  of  alimony : 

Bailey  r.  Bailty,  50  L.  T.  Bep.  722 ;  L.  Bep.  18 
Q.  B.  Div.  855. 
Order  XLII.,  r.  24,  does  not  apply  to  an  order  of 
this  kind,  so  as  to  enable  an  action  to  be  brought 
upon  it  in  the  Queen's  Bench  Division.  An 
action  is  not  a  mode  in  which  an  order  of  the 
Probate  Division  can  be  enforced.  He  re- 
ferred to 

PhMpott  V.  Lthain,  85  L.  T.  Bep.  855. 

Pollard,  for  the  respondent,  was  not  called 
upon  to  argue. 

Lord  EsBEB,  M.B. — The  only  question  which 
arises  upon  this  appeal  is  whether  the  learned 
judge  at  chambers  was  right  in  giving  the 
plaintiff  leave  to  sign  judgment  against  the 
defendant  under  Order  XIV.  The  action  was 
brought  by  the  plaintiff  against  the  defendant, 
founded  upon  an  order  of  the  Probate  Division 
for  the  payment  of  a  sum  of  127!.  for  costs.  An 
order  was  made  in  the  Probate  Division  that  the 
defendant  should  p^  that  sum  to  the  plaintiff  for 
coets.  The  plaintiff  has  brought  this  action  in 
order  to  obtain  a  judgment  upon  that  order. 
The  question  is  whether  such  an  action  will  lie  P 
If  it  will,  then  the  plaintiff  is  right  and  there  is 
no  defence  to  the  action.     It  was  held  in  the 


Common  Pleas  Division  that  such  an  action  would 
lie,  in  Philpott  Lehain  (85  L.  T.  Rep.  855).  In 
that  caae  I  said  that  "  It  is  not  necessary  to  decide 
whether  there  could  be  a  counter-claim  where 
there  could  not  be  an  action,  for  in  my  opinion,  since 
the  Judicature  Acts,  claims  such  as  these  can  be 
enforced  by  action.  If  so,  they  come  within  Order 
XIV.,  r.  3,  because  they  are  within  Order  XLIL, 
r.  20,  by  which  'every  order  of  the  court  or  a 
judge  whether  in  an  action,  cause,  or  matter,  may 
be  enforced  in  the  same  manner  as  a  judgment  to 
the  same  effect.'  If,  therefore,  these  orders 
are  in  the  position  of  judgments,  how  can  they  be 
enforced  ?  The  passage  which  has  been  cited  from 
Qray  on  Costs  shows  that  a  judgment  may  be 
enforced  by  action,  subject  to  the  penalty, 
imposed  by  statute  on  the  plaintiff,  of  getting  no 
costs  if  successful ;  but  still  judgment  might  be 
obtiuned.  Therefore,  under  certain  circumstances, 
there  might  be  a  certain  action,  and  if  this  were 
an  action  on  the  judgment,  what  would  it  be 
brought  for  P  It  is  only  one  means  of  enforcing 
the  judgment."  The  question  now  is,  whether 
this  case  is  not  within  the  provisions  of  Order 
XLII.,  r.  24,  by  which  "  every  order  of  the  court 
or  a  judge  in  any  cause  or  matter  may  be  enforced 
against  all  persons  bound  thereby  in  the  same 
manner  as  a  judgment  to  the  same  effect."  This 
is  an  order  for  the  payment  of  money.  Some 
orders,  indeed,  are  enforceable  by  attachment, 
npon  which  perhaps  no  action  can  be  brought. 
But  this  order  is  an  order  for  the  payment  of 
money,  within  rule  24,  I  think  that  it  has  been 
held  by  the  Court  of  Api)eal,  in  JRe  Boyd;  Ex 
parte  McDermott  (ubi  $up.),  that  a  judgment  can 
be  obtained  upon  such  an  order.  There  whs, 
therefore,  no  defence  to  this  action,  and  leave  to 
sign  final  judgment  was  properly  given  by  the 
judge  at  chambers.  The  appeal  fails,  and 
must  be  dismissed. 

Smith,  L.J. — The  question  is,  whether  an  action 
can  be  brought  upon  this  order  of  the  Probate 
Division.  If  it  can,  then  it  is  clear  that  the  pro- 
visions of  Order  XIY.  can  be  applied.  I  desire 
to  point  out  that  it  is  not  an  order  like  the  order 
in  Dent  v.  Basham  (9  Ex.  469),  where  it  was  held 
that  an  action  would  not  lie  for  disobedience  of 
a  judge's  order  for  the  delivery  by  an  attorney  to 
his  chent  of  his  bill  of  costs.  That  principle  was 
followed  in  Hookpayton  v.  Btiaaell  (10  Ex.  24), 
where  it  was  held  that  an  undertaking  contained 
in  a  judge's  order  though  made  by  consent,  could 
not  be  enforced  by  action,  but  only  by  attach- 
ment. Then  there  is  rule  24  of  Order  XLII., 
which  says  that  "  every  order  of  the  court  or  a 
judge  in  any  cause  or  matter  may  be  enforced 
agamst  all  persons  bound  thereby  in  the  same 
manner  as  a  judgment  to  the  same  effect."  What 
is  the  effect  of  tiie  order  of  the  Probate  Division  P 
It  is  a  final  adjudication  on  the  merits,  as  to  the 
payment  of  costs.  It  is,  therefore,  in  the  nature 
of  a  judgment,  and  without  doubt  an  action  can 
be  brought  upon  it.  The  order  of  Pollock,  B. 
at  chambers,  was  right,  and  the  appeal  must  be 
dismissed. 

RiQBT,  L.J. — I  am  of  the  same  opinion.  In 
this  case  there  was  an  order  of  the  Probate 
Division  as  to  the  payment  of  costs.  Then  there 
was  a  second  order  to  pay  the  sum  of  127  i.  in 
respect  of  such  costs,  which  was,  to  all  intents,  a 
final  order.    That  order  is  clearly  withia>rule  24  j 
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of  Order  XLII.  That  is  snfficient  to  settle  the 
matter.  Further,  an  order  of  this  kind  falls 
■within  the  general  principle,  and  creates  a  duty 
■which  can  be  enforced  oy  action.  Aa  to  the 
dictum  of  Lord  Campbell,  in  Berkeley  v.  Elderhin 
(1  E.  &  B.  805),  it  ia  applicable  to  the  facta  of  that 
case,  because  the  order  in  that  case  might  be 
varied  from  time  to  time.  The  same  observation 
applies  to  the  case  of  Bailey  v.  Bailey  {ttbi  sup.), 
for  an  order  for  alimony  is  subject  to  special 
amies  and  pi-inciples  of  the  Probate  Division.  So 
.also  there  'was  no  right  to  sue  at  common  law 
upon  a  decree  of  a  court  of  equity.  With  regard 
iiO  this  case  I  should  have  thought,  independently 
of  thd  provisions  of  Order  XLII.,  r.  24,  that  there 
was  a  right  to  sue  upon  the  order,  and  the  case 
is  clearly  within  rule  24.  The  appeal  must  be 
oismisseo.  Appeal  dismissed. 

Solicitor  for  the  appellant,  C.  Jupp. 
Solicitors  for  the  respondent,  Cliiirch,  Bendell, 
and  Todd. 


Friday,  June  21. 

j(Before  Lord  Esheb,  M.B.,  Kat  and 

Smith,  L.JJ.) 

Payne  v.  Wilson,  (a) 

APPEAL  FBOM  THE   QUEEN's   BENCH  DIVISION. 

.Sale  of  goods — Hire-and-purchase  agreement  — 
Possession  of  goods  under — Sale  by  hirer — Con- 
viction of  hirer  for  larceny  as  bailee — Revesting 
■  of  property  in  owner — Factors  Act  1889  (52  &  5.3 
.Vict.  c.  45),  «.  9— SoZe  of  Goods  Act  1893  (56  &  57 
Vict.  e.  71),  ».  24. 

""The  judgment  of  the  Queen's  Bench  Division  (72 
L,  T.  Bep.  llO)  reversed  by  consent  in  conse- 
quence of  the  decision  of  the  House  of  Lords  in 
Helby  v.  Matthews  (72  L.  T.  Bep.  841). 

Appeal  of  the  plaintifE  against  the  judgment  of 
the  Divisional  Court  (Pollock  B.  and  Grantham, 
J.)  afBrming  the  judgment  of  the  County  Court 
judge  (72  L.  T..  Rep.  110). 

'  The  hirer  of  goods  from  the  plaintifF,  under  a 
ihire-purchase  agreement  in  the  same  form  as  that 
;in  Helby  v.  Matthews  (70  L.  T.  Rep.  837 ;  (1894)  2 
iQ.  B.  262),  sold  the  goods  to  the  defendant.  On 
the  prosecution  of  the  plaintiff,  the  hirer  was 
■  convicted  of  larceny  as  a  oailee. 

The  plaintiff  sued  the  defendant  for  conversion 
•of  the  goods,  and  relied  upon  sect.  24  of  the 
Factors  Act  1889  (62  &  53  Vict.  c.  45).  The 
learned  County  Court  judge  gave  judgment  for 
ithe  defendant,  and  his  judgment  was  affirmed  by 
the  Queen's  Bench  Division  (Pollock,  B.  and 
fGrantham,  J.). 

The  plaintiff  appealed,  ■with  leave. 

Before  the  appeal  came  on  to  be  heard,  the 
House  of  Lords  had  reversed  the  decision  of  the 
Court  of  Appeal  in  Helby  v.  Matthews  (72  L.  T.  Bep. 
841).  When  the  appeal  came  on  to  be  heard, 
counsel  for  the  respondent  intimated  that,  in 
consequence  of  the  decision  of  the  House  of 
Lords,  he  could  not  dispute  the  right  of  the 
appellant  to  succeed  on  this  appeal. 

A.  W.  Oroser  for  the  appellant. 
Jelf,  Q.C.  and  Herbert  Smith  for  the  respondent. 

Appeal  allowed. 
(a)  Bujwrted  b;  J.  H.  Williams,  Eaq.,  B«rrister-at-L»w. 


Solicitor  for  tiie  appellant,  H.  E.  Tudor. 
Solicitors  for  the  respondents,  Froudfoot  and 
Chaplin. 


Monday,  July  8. 

(Before  Lord  Esheb,  M.B.,  Kat  and 

Smith,  L.JJ.) 

MONTGOMBET  V.  FOT,  MOBGAN,  AND  CO.  (a) 
APPEAL  FBOM  THE   QUEEN's  BENCH  DITISION. 

Practice — Parties — Adding  defendant — Deposit  of 
cargo  by  master  of  ship  with  warehouseman — 
Action  against  consignees  for  sale — Declaration 
of  lien — Claim  by  shimper  for  shortage — Addi- 
tion of  shipper  as  defendant — Order Xvl.,  r.  11. 
Order  XVL,  r.  11,  provides  that  the  court  may 
add    as    defendant   in    an    action    any   party 
"  whose  presence  before  the  court  may  be  neces- 
sary in  order  to  enable  the  court  effectually  and 
completely  to  adjudicate  upon  and  settle  cut  the 
questions  involved  in  the  cause  or  matter'' 
Cargo  was  deposited  by  a  shipowner  with  a  ware- 
houseman under  sect.  493  of  the  Merchant  Ship- 
ping Act  1894.     Subsequently  the  consignee  for 
sale,  acting  for  the  shipper  of  the  goods,  received 
delivery  from  the  wareliouseman  on  depositing 
the  freight  with  him.    The  shipowner  brought 
an  action  against  the  consignee  for  sale,  asking 
for  a  declaration  of  lien. 
Held,  that  the  court  had  jurisdiction  to  add  the 
shipper  as  a  defendant  in  this  action  to  etiable 
him  to  counter-claim  against  the  shipowner  for 
breach  of  the  contract  of  affreightment. 
This  was  an  appeal  from  an  order  of  Mathew,  J. 
at  chambei-s,  by  which  he  directed  that  the  British 
Saw  Mills  Company  should  be  added  as  defendants 
in  the  action. 

The  British  Saw  Mills  Company  shipped  a  cargo 
of  deals  on  board  the  plaintiff's  ship  for  carriage 
from  British  Columbia  to  London. 

On  the  arrival  of  the  ship  at  London  there  was 
no  one  to  take  delivery  ot  the  cargo,  and  the 
master  of  the  ship,  acting  under  the  provisions  of 
sects.  493  and  494  of  the  Merchant  Shipping  Act 
1894  (57  &  68  Vict.  c.  60),  landed  the  goods  and 
placed  them  in  the  custody  of  the  Surrey  Com- 
mercial Dock  Company,  giving  them  at  the  same 
time  notice  in  ■writing  that  the  goods  were  to 
remain  subject  to  a  lien  for  freight. 

The  defendants,  Messi-s.  Foy,  Morgan,  and  Co., 
were  agents,  and  consignees  for  sale  as  regards 
this  cargo,  for  the  British  Saw  MiUs  Company, 
and  they  received  delivery  of  the  goods  from  the 
dock  company  upon  depositing  with  that  company 
the  sum  of  2762.  98.  Id.,  being  the  amount  claimed 
by  the  plaintiff  for  f i-ei^ht. 

Thereupon  the  plaintiff,  in  accordance  with  the 
recent  decision  of  the  House  of  Lords  in  White 
and  Co.  v.  Fumess,  Withy,  and  Co.  (72  L.  T. 
Rep.  157;  (1896)  A.  C.  40)  brought  this  action 
against  Messrs.  Foy,  Morgan,  and  Co.,  claiming  a 
declaration  of  lien  on  the  sum  of  2761.  98.  7<i. 
deposited  by  the  defendants  in  the  hands  of  the 
dock  company,  and  an  order  that  the  said  amount 
be  paid  over  to  him. 

The  British  Saw  Mills  Company  had  a  claim 
to  make  against  the  plaintiff  in  respect  of  short 
delivery  and  damage  to  the  goods,  and  under 
these  circumstance  an  application  was  made  to 
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Mathew,  J.,  that  he  ehoold  add  them  as  defen- 
dants in  the  action,  under  Order  XYI.,  r.  11,  so 
that  thej  might  be  enabled  to  counter-claim  in 
the  action  in  respect  of  their  claim  against  the 
plaintiff. 

Mathew,  J.  made  the  order  asked  for. 

Order  XVI.,  r.  11,  provides  that  a  court  or 
judge  maj,  at  any  stage  of  the  proceedings,  either 
npon  or  without  the  application  of  either-  party, 
ordei  that  the  names  of  any  parties,  whether 
plaintiffs  or  defendants,  "  whose  presence  before 
the  court  may  be  necessary  in  order  to  enable 
the  court  effectually  and  completely  to  adjudicate 
upon  and  settle  all  the  questions  involved  in  the 
cause  or  mattei-,  be  added." 

The  plaintiff  appealed. 

M.  F.  Boyd  for  the  plaintiff. — The  learned  judge 
had  no  jurisdiction  to  make  the  order  which  is 
now  appealed  against.  The  plaintiff  cannot  be 
forced  to  sue  persons  whom  he  does  not  want  to 
sue: 

Norris  v.  BeazUy,  35  L.  T.  Eep.  845  ;  2  C.  P.  Div. 
80. 

This  case  is  not  within  the  words  of  Order  XYI., 
r.  11.  The  "cause  or  matter"  is  the  freight. 
Order  XYI.,  r.  11,  contemplates  a  cause  of  action 
by  the  plaintiff  against  the  added  defendant. 
The  last  paragraph  of  the  rule,  providing  that 
the  defendant  shall  be  served  with  a  writ  of  sum- 
mons, shows  that  this  is  so.  The  British  Saw 
Mills  Company  are  not  directly  interested  in  the 
issue  between  the  plaintiff  and  the  defendants, 
but  only  indirectly,  and  the  court  has  therefore  no 
jurisdiction  to  add  them  as  defendants  : 

Moser  T.  Manden,  66  L.  T.  Bep.  570  ;  (1892)  1  Ch. 
487. 

The  word  "involved"  in  rule  11  means  neces- 
sarily arising  from  the  issues  that  have  been  raised 
in  the  action. 

Leek,  for  the  defendants,  was  not  called  upon. 

Ix>rd  EsHEB,  M.R. — ^In  this  case  there  has 
been  only  one  contract,  namely,  the  contract  of 
affreightment  contained  in  the  bill  of  lading  given 
by  the  plaintiff  for  the  carriage  of  the  goods  of 
the  British  Saw  Mills  Company.  That  company 
was  the  shipper  of  the  goods,  and  was  the  person 
who  must  eventually  pay  the  freight.  Now  the 
defendants  became  liable  to  pay  the  freight  as 
the  company's  consignee  for  sale,  but,  under  the 
circumstances  that  have  happened  here,  they  can- 
not be  sued  for  the  freight.  That  has  been  so 
held  by  the  House  of  Lords  in  the  case  of  White 
and  Co.  V.  Furness,  Withy,  and  Co.  {ubi  sup.). 
They  are  only  liable  by  reason  of  the  captain's 
lien  for  it.  When  goods  have  been  placed  oy  the 
captain  in  the  custody  of  a  warehouseman  under 
sect.  4S3  of  the  Merchant  Shipping  Act  1894,  the 
only  means  that  the  shipowner  has  of  obtaining 
his  freight  is  by  an  action  claiming  a  declaration 
of  lien.  If  he  succeeds  in  getting  a  declaration, 
he  also  gets  an  order  that  the  warehouseman  shall 
pay  out  to  him  the  money  deposited  when  the 
goods  were  taken  away  by  the  holder  of  the  bill 
of  lading.  Now  it  is  impossible  that  there  can 
be  a  set-off  against  a  claim  for  a  declaration. 
Neither  can  the  defendants  here  counter-claim  in 
respect  of  anythii^  which  would  have  to  be 
supported  by  proof  of  their  ownership  of  the 
goods.  A  consignee  for  sale  in  such  a  case  as  the 
present  can  have  no  defence  at  all  to  the  action. 


and  the  dock  company  will  be  compelled  to  pay 
over  to  the  plaintiff  the  whole  of  the  freight 
deposited  with  them.  Now  the  Saw  Mills  Com- 
pany must  eventually  be  the  payers  of  the  freight, 
and  they  will  have  an  action  against  the  plaintiff 
for  short  deli  very  or  damage  to  the  cargo,  if  any. 
If  these  two  actions,  viz.,  the  present  one  and  the 
action  by  the  shippers  against  the  shipowner  for 
damage  to  the  cargo  or  short  delivery,  were  tried,, 
one  immediately  after  the  other,  the  court  might 
well  say  that  the  two  sums,  if  each  party  were- 
successful  in  his  action,  should  be  set-off  one- 
against  the  other.  The  question  now  is,  has  the' 
court  jurisdiction,  for  the  purpose  of  saving  the 
cost  of  bringing  two  separate  actions,  to  make  aax 
order  that  both  the  disputes  be  settled  together 
in  one  action,  with  one  writ,  and  one  trial  P  Is  it 
not  possible,  vmder  the  Judicature  Act  and  the 
rules  of  the  Supreme  Court,  to  avoid  the  waste  of 
time  and  money  and  argument  that  would  result; 
if  two  separate  actions  were  brought  and  tried,, 
by  putting  in  the  shippers,  the  British  Saw  Mills 
Company,!  as  defendants  in  the  present  action  F' 
They  would  not  be  put  in  as  co-defendants  with 
the  present  defendants  because  they  have,  as  the-. 
Judicature  Act  assumes  that  they  may  have,  a. 
different  relation  to  the  plaintiff  from  that  which . 
the  present  defendants  nave.  Order  XYI.,  r.  11, 
provides  that  the  court  may  order  that  any  parties  ^ 
may  be  added  as  defendants  "whose  presence- 
before  the  court  may  be  necessary  in  order  to  • 
enable  the  court  effectually  and  completely  to- 
adjudicate  upon  and  settle  all  the  questions" — 
not  all  the  "issues" — "  involved  in  tne  cause  or- 
matter."  Here  there  is  one  matter,  i.e.,  one  con- 
tract of  affreightment  under  one  bill  of  lading: . 
All  the  disputes  between  the  plaintiff  and  the 
defendants  and  the  shippers  arise  out  of,  and: 
concern,  that  one  contract  of  affreightment.  I 
know  of  no  case  that  decides  that  in  the  present- 
case  one  of  the  great  objects  of  the  Jumcature- 
Act  cannot  be  carried  into  effect.  The  disputes; 
can  all  be  determined  before  one  judge,  under  one 
writ,  and  at  one  trial,  saving  much  expense  and 
reiteration  of  ai-gument.  Tne  words  of  the  rule 
that  I  have  read  are  quite  lai-ge  enough  to  givei 
the  court  power  to  make  the  order  that  Mathew,  J., 
has  made,  because  the  questions  that  will  arise 
are  all  "questions  involved"  in  the  cause  or- 
matter.  The  plaintiff  has  a  right  to  the  freight, 
but  that  right  is  subject  to  a  claim  in  respect  of 
damage  from  an  alleged  breach  of  the  contract  of' 
affreightment.  If  we  afBrm  the  order  that  has 
been  made,  and  all  the  disputes  are  adjudicated' 
on  at  one  trial,  there  will  be  judgment  for  the 
plaintiff  upon  his  claim  as  regards  the  original' 
defendants,  and  judgment  perhaps  for  the  shippers 
on  their  counter-claim  for  breach  of  contract. 
Then  when  the  judge  is  asked  to  make  an  order- 
against  the  dock  company  for  payment  to  the- 
plaintiff  of  the  money  deposited  with  them,  he 
may  order  them  to  pay  over  to  the  plaintiff,  not 
the  whole  of  that  sum,  out  the  difference  between 
the  amount  of  the  fi-eight  and  the  sum  adjudged 
to  the  British  Saw  Mills  Company  in  respect  of 
their  counter-claim  for  short  delivery  or  damage 
to  the  goods.  The  case  comes  within  the  words 
of  the  Judicature  Act  and  the  rules  of  court,  and' 
it  is  not  governed  at  all  by  any  of  the  cases  cited' 
in  order  to  show  that  the  judge  had  no  juris~ 
diction  to  make  the  order  appealed  against.  As.' 
to  the  case  of  Norria  v.  Beaxley  {ubi  sup.),  it  is  a 
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case  decided  booh  after  the  paasing  of  the 
Judicature  Act,  at  an  early  atsLge  of  the  di»- 
CUBsiona  that  have  arisen  as  to  its  interpretation. 
In  some  of  their  expressions  of  opinion,  I  think 
that  the  court  went  too  far,  and  at  the  present 
time  those  opinions  should  not  all  be  followed.  I 
think  that  this  appeal  must  be  dismissed. 

Kay,  L.J. — I  agree,  but  I  wish  to  guard  myself 
against  being  thought  to  have  held  the  opinion, 
that  every  person  who  may  be  added  as  a  defen- 
dant in  an  action  under  Order  XYI.  is  thereby 
entitled  to  set  up  a  counter-claim  against  the 
plaintiff.  The  facts  of  this  case  are,  that  when 
the  ship  arrived  in  London  the  captain  deposited 
"the  goods  with  the  Surrey  Commercial  Dock 
Oompany,  under  the  provisions  of  the  Merchant 
■Shipping  Act  1894.  The  goods  were  consigned 
for  purposes  of  sale  to  certain  agents  of  the 
shippers,  and  these  agents  deposited  with  the 
dock  company  a  certain  sum  to  cover  freight,  so 
that  th^  might  be  enabled  to  take  the  goods 
'  away.  The  shipowner  has  now  brought  an  action 
-agamst  the  consignees  for  sale,  claiming  a  de- 
'«larationof  lien  on  the  smn  deposited  with  the 
dock  company,  and  an  order  that  that  sum  shall 
be  paid  over  to  him.  The  question  now  is,  whether 
the  shippei's  of  the  goods,  the  British  Saw  Mills 
Company,  can  be  added  as  defendants  in  that 
action.  Xow  the  amount  payable  as  fi-eight  must 
«ventual1y  come  out  of  the  pockets  of  the  shippers, 
but  the  plaintiff  objects  to  having  them  added  as 
defendants  in  the  action  which  he  has  brought 
-against  their  consignees  for  sale,  because  be  fears 
that  they  will  then  set  up  a  counter-claim  against 
him.  Now,  what  is  the  law  as  to  adding  defen- 
-dants  to  an  action  ?  Order  XVI.,  r.  11,  provides 
that  the  court  may  add  all  persons  as  parties  to 
-an  action  "  whose  presence  before  the  court  may 
he  necessary  in  order  to  enable  the  court 
effectually  and  completely  to  adjudicate  upon 
and  settle  all  the  questions  involved  in  the  cause 
or  matter."  It  is  argued  on  behalf  of  the  plain- 
tiff that  the  question  which  will  be  raised  by  the 
shippers'  counter-claim  as  to  short  delivery  and 
danmges  to  the  goods  is  not  a  "  question  involved 
in  the  cause  or  matter."  Now  the  amount  of 
freight  due  to  the  plaintiff  is  certainly  a  question 
involved  in  his  action.  Supposing  he  had  brought 
an  action  for  freight  against  the  shippei's,  then 
they  would  have  a  claim  which  would  diminish  the 
amount  of  freight  due.  This  seems  to  me  to 
•how  clearly  that  the  amount'  of  freight  to  which 
the  plaintiff  is  entitled  is  a  question  involved  in 
this  action.  I  agree  that  a  counter-claim  is  not 
quite  the  same  thing  as  a  set-off.  But  sup- 
posing that,  when  an  action  for  a  declaration 
of  lien  is  pending,  the  shipper  of  the  goods 
brought  an  action  against  the  shipowner  for  short 
delivery,  could  not  the  court  make  an  order  that 
both  the  actions  should  be  tried  together,  and 
refuse  to  give  judgment  in  one  action  before  the 
other  one  had  been  decided  P  The  object  of  that 
would  be  mei-ely  to  decide  what  was  the  actual 
amount  of  freight  due  to  the  shipowner.  The 
defendants  in  the  present  action  are  only  con- 
signees for  sale,  and  are  not  the  persons  who  ara 
ultimately  liable  for  the  freight.  The  shippers 
are  xdtimately  liable,  and  they  clearly  have  a 
cross-action  against  the  shipowner.  Why  should 
not  the  court  allow  them  to  set  up  their  cross- 
action  in  the  present  action,  and  hear  all  the 
disputes  together  ?    If  in  this  action  the  question 


is  the  amount  of  freight  due  to  the  pl^ntiff,  and 
the  cross-claim  by  the  shippers  would  diminish  that 
amount,  then  the  case  comes  within  the  proviBions 
of  Order  XVI.,  r.  11,  and  Mathew,  J.  had  juris- 
diction to  make  the  order  appealed  against,  so 
that  all  questions  involved  in  the  consideration 
of  the  amount  of  freight  due  shall  be  tried  in 
this  action.  The  appeal  must  therefore  be  dis- 
missed. 

Smith,  L.J. — ^I  agree.  The  plaintiff,  a  ship- 
owner, brought  to  London  a  cargo  of  deals, 
shipped  b^  the  British  Saw  Mills  Company.  That 
company  is  liable  to  pay  freight  to  the  plaintiff. 
The  deiendante  were  the  company's  consignees 
for  sale.  They  were  not  ready  to  accept  delivery 
of  the  cargo  when  the  ship  arrived  at  London, 
and  the  captain,  acting  under  the  provisions  of 
the  Merchant  Shipping  Act  1894,  deposited  the 
cargo  with  the  Surrey  Commercial  Dock  Company. 
In  order  to  get  the  goods  from  the  dock  company 
the  defendmits  deposited  with  them  the  fuU 
amount  of  fi-eight  claimed  by  the  shipowner,  so 
that  the  money  remained  in  the  hands  of  the 
dock  company  in  the  place  of  the  goods.  Now 
the  real  parties  who  are  interested  in  the  payment 
of  the  n«ight  are  the  plaintiff  and  the  British 
Saw  Mills  Company,  because  the  money  deposited 
with  the  dock  company  was  deposited  by  the 
agents  of  the  Saw  Mills  Company,  and  must 
therefore  eventually  come  out  of  their  pockets. 
Now  the  plaintiff,  the  shipowner,  has  brought 
an  action  for  a  declaration  of  lien  against  the 
consignees  for  sale.  The  only  object  of  that 
action  is  to  obtain  an  order  that  the  dock 
company  shall  pay  out  to  him  the  money  de- 
posited with  them  by  the  British  Saw  Mills 
Company's  agents  for  sale.  An  order  has  been 
made  that  the  British  Saw  Mills  Company  shall 
be  added  as  defendants  in  this  action.  The  plain- 
tiff has  appealed  against  that  order  upon  the 
ground  that  the  judge  had  no  jurisdiction  to 
make  it.  If  the  order  stands  good,  the  British 
Saw  Mills  Company  will  counter-claim  against 
the  plaintiff  in  respect  of  an  alleged  short  deli  very 
and  damage  to  the  goods.  What  would  happen 
supposing  we  reversed  the  order  ?  The  shippers 
would  bring  an  action  against  the  present  plaintiff, 
and  when  his  action  came  on  for  trial  the  judge 
would  be  informed  that  there  was  a  substantial 
dispute  between  the  plaintiff  and  shippers  as  to 
damage  done  to  the  cargo.  Then  an  application 
would  be  made  that  both  the  actions  might  be 
tried  together,  or  else  that  no  order  for  payment 
over  of  the  deposited  money  be  made  in  the  first 
action  until  the  questions  arising  in  the  second 
action  were  decided.  I  think  that  in  this  case  the 
order  adding  the  shippers  was  rightly  made.  The 
whole  dispute  arises  out  of  one  contract  of 
affreightment,  and  the  real  questions  involved  are 
not  between  the  plaintiff  and  the  original  defen- 
dants, but  between  the  plaintiff  and  the  shippers 
of  the  goods  as  to  the  amount  of  freight  to  be 
paid  for  their  carriage.  It  is  not  denied  that 
2762.  is  the  amount  due  in  respect  of  the  freight 
alone,  but  the  shippers  have  a  claim  against  the 
owners  in  respect  of  damage  done  to  uie  cargo, 
which  would  lessen  the  exact  Amount  of  freight 
due.  The  shippers  must  pay  that  amount  when  it 
has  been  settled.  I  agree  that  the  order  of  my 
brother  Mathew  was  right,  and  this  appeal  fails. 

Appeal  diimissed. 
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Solicitors  for  ike  plaintiff,  W.  A.  Crump  and 
Son. 
Solicitors  for  the  defendants,  Lowk$»  and  Co. 


Wednesday,  July  10. 

(Before  Lord  Esheb,  M.B.,  Kay  and 

Smith,  L.JJ.) 

ROBB  V.    GBBEN.(a) 
APPEAL  FROM  THE   QTTEElf'B  BENCH   DIVISION. 

Ifaster  and  aereant — Contract  of  gervice — Implied 
term, — Faithful  service — Surreptitious  copying 
of  master's  boohs — Use  of  information  obtained 
during  service. 

la  the  absence  of  any  stipulation  to  the  contrary, 
there  is  implied  in  a  contract  of  service  a  term 
that  the  servant  shaU  act  with  good  faith  towards 
his  imasier. 

3%e  defendant  entered  into  the  service  of  the 
plaintiff  as  manager  of  the  plaintiff's  business. 
As  manager  he  had  access  to  the  plaintiff's 
boohs,  and  he  surr^tiliously  copied  therefrom  a 
list  of  the  names  a}id  addresses  of  the  persons 
dealing  loith  the  plaintiff,  with  the  view  of  using 
the  list  for  his  own  benefit,  artd  to  the  detriment 
of  the  plaintiff  after  leaving  his  service.  The 
defendant  set  up  a  business  of  his  own  and  used 
the  list  he  had  copied  from  the  plaintiffs  boohs. 

Seld,  that  the  defendant  hcul  committed  a  breach 
cf  his  implied  contract  to  act  with  good  faith 
towards  the  plaintiff. 

Judgment  of  Hawkins.  J.  (reported  72  L.  T.  Sep. 
686)  affirmed. 

TFhis   was    an    appeal   from   the   jadgment   of 
Hawkins,  J.  at  the  trial  of  the  action  without  a 

The  facts  are  fully  set  out  in  the  report  of  the 
oase  (72  L.  T.  Eep.  686),  but  for  the  purposes 
of  this  report  they  may  be  shortly  stated  as 
follows  : 

The  plaintiff  was  a  dealer  in  live  game  and  eggs, 
and  in  1890  he  engaged  the  defen(&nt  at  a  yearly 
salary  as  manager  jof  a  game  farm.  The  contract 
of  service  was  contained  in  three  letters,  in  none 
of  which  was  any  reference  made  as  to  the  names 
of  the  plaintilf's  customers,  nor  about  keeping 
their  names  secret  or  confidential.  The  defen- 
dant, as  manager  of  the  plaintiff's  farm,  had 
access  to  the  books  of  the  business,  and  he  surrep- 
titiously, without  the  knowledge  of  anyone,  copied 
from  these  books  a  list  of  names  and  addresses  of 
the  plaintiff's  customers  and  their  keepers.  In 
1^3  the  defendant  quitted  the  plaintiff's  service, 
and  set  up  a  business  of  his  own  as  a  dealer  in 
live  game  and  eggs.  He  then  used  for  the  purposes 
of  his  business  the  list  of  names  he  had  copied 
txova.  the  plaintiff's  books. 

At  the  trial  of  the  action  without  a  Jury 
Hawkins,  J.  held  that  there  was  involved  in  the 
contract  of  service  an  implied  obligation  on  the 
servant  to  serve  his  master  honestly  and  faith- 
fully. He  therefore  gave  judgment  for  the  plain- 
tiff for  1502.  damages  in  respect  of  the  defendant's 
breach  of  his  impUM  contract,  ordered  the  defen- 
dant to  deliver  up  to  the  plaintiff  to  be  destroyed 
the  list  of  names  and  addresses  taken  from  the 
plaintiff's  books,  and  he  further  granted  an 
injunction  resti^ning  the  defendant  from  making 

(a)  Beported  by  E.  Uanut  Skits,  Eiq.,  BuTiit«r->t-Law. 


use  of  the  information  obtained  by  him  by  copying 
and  extracting  such  names  and  addresses. 
From  this  judgment  the  defendant  appealed. 

J.  W.  M'Carthy  for  the  defendant. — The  con- 
tract of  service  in  this  case  is  a  written  one. 
The  defendant  has  broken  no  term  contained 
in  that  written  contract.  No  additional  term 
can  be  implied  in  it : 

Pearson  v.  Pearson,  51  L.  T.  Eep.  311;  27  Ch.  Div. 
145; 

Irish  V.  Irish,  60  L.  T.  Rep.  224  ;  40  Ch.  Div.  49 ; 

Renter's  Telegram  Company  v.  Byron,  43  L.  J.  661, 
Ch.  ; 

Trego  V.  Hunt,  72  L.T.Eep.  269  ;  (1895)  1  Ch.  462. 
The  defendant  has  done  nothing  more  than  what 
was  done  by  the  defendant  in 

Nichol  V.  Martyn,  2  Eap.  732. 
[Kay,  L.J. — The  defendant  here  has  acted  sur- 
reptitiously in  copying  out  of  the  plaintiff's  books . 
Is  there  not  a  distinction  between  copying  out  a 
thing,  and  carrying  away  a  thing  in  one's  head  P  J 
The  distinction  is  too  insignificant  to  act  upon. 
The  mere  copying  out  of  the  names  did  not  hinder 
the  defendant  from  doing  everything  which  he 
had  actually  promised  to  do  for  his  master.  If 
any  term  as  to  serving  faithfully  can  be  implied 
in  the  contract,  it  expired  as  soon  as  the  contract 
of  service  expired.  Here  the  ground  of  the 
action  is  really  something  done  by  the  defendant 
since  he  left  the  service  of  the  plaintiff. 

B.  M.  Bray  (with  Murphy,  Q.C.)  for  the 
plaintiff. — The  judgments  of  Bowen,  L.J.,  in  two 
cases,  show  that  in  every  contract  of  service 
there  is  an  implied  term  that  the  servant  shall 
act  with  good  faith  towards  his  master : 

Helmore  v.  Smith,  56  L.  T.  Bep.  535  ;  35  Ch.  Div. 

449; 
Larnb  v.  Evans,  68  L.  T.  Bep.  131 ;  (1893)  1  Ch. 
218. 
It  cannot  be  seriously  contended  that  the  defen- 
dant has  acted  with  good  faith  towards  the 
plaintiff.  The  defendant  cannot  use  unfairly 
against  the  plaintiff  any  information  acquired 
while  in  the  plaintiff's  service  : 

tmiis  V.  SmelUe,  noted  99  L.  T.  283. 
[He  was  stopped.] 

Lord  EsHBK,  M.B  — In  this  case  the  defendant 
had  been  a  servant  of  the  plaintiff,  and  had  had 
access  to  an  order-book  of  the  plaintiff,  which 
contained  a  long  list  of  the  names  of  his  cus- 
tomers with  their  addresses.  Then  the  defendant, 
whUst  in  the  plaintiff's  service,  took  a  copy  of 
that  list  surreptitiously,  that  is  to  say,  at  times 
when  he  thought  he  would  not  be  observed,  and 
he  took  the  copy,  not  for  the  purpose  of  using  it 
for  the  advantage  of  the  master  he  was  serving, 
but  for  the  purpose  of  keeping  it,  unknown  to 
his  master,  and  using  it  after  he  had  left  his 
master's  service.  His  object  in  making  and  using 
the  copy  of  the  list  of  customers  was  to  induce 
them  to  give  up  dealing  with  the  plaintiff  and  to 
get  them  as  customers  of  his  own.  What  view 
should  be  taken  of  that  act  of  the  defendant  with 
regard  to  the  plaintiff,  done  while  he  was  in  the 
plaintiff's  service  P  Would  not  any  person  of 
ordinary  honesty  say  that  it  was  a  dishonest  act 
by  a  servant  towards  his  master  P  Was  it  not  a 
dereliction  by  the  defendant  of  his  duty  to  act 
with  good  faith  to  the  plaintiff  P  It  seems  to  me 
that  Hawkins,  J.  was  right  in  holding  that  the 
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defendant  had  committed  a  breach  ot  the  trust 
reposed  in  him  as  a  servant  of  the  plaintiff, 
beicause  he  had  no  right  to  copy  things  out  of  the 
business  books  belonging  to  the  plaintiff  for  the 
pm-pose  of  using  his  copy  against  his  master  after 
leaving  his  service.  It  is  impossible  not  to  say 
it  was  a  wrong  thing  to  do  and  a  breach  of  trust. 
But  we  mnst  also  decide  whether  it  was  a  breach 
of  contract.  There  was  a  contract  in  wi-iting 
made  between  the  plaintiff  and  defendant  for  the 
service  of  the  plaintiff  by  the  defendant,  but  there 
is  nothing  in  the  writing  to  show  that  a  term  that 
the  servant  shall  act  in  good  faith  towards  his 
master  cannot  be  implied.  Can  the  court  imply 
snch  a  term  and  add  it  to  the  contract  ?  In  my 
opinion  a  stipulation  to  that  effect  is  to  be  implied 
in  every  contract  of  service  where  there  ought  to 
be  such  faithfid  service.  That  stipulation  must 
have  been  in  the  minds  of  both  parties  when 
making  the  contract  of  service.  A  master  would 
not  take  a  servant  into  his  employ  if  the  servant 
rafased  to  agree  to  act  honestly,  and  a  servant 
must  know  that  his  master,  who  is  going  to 
engage  him,  relies  on  the  faithful  performance  by 
him  of  the  duties  arising  out  of  the  confidential 
relations  between  them.  This  stipulation  mast 
have  been  in  the  minds  of  both  the  plaintiff  and 
the  defendant  when  they  entered  into  the  conti-act 
of  service,  and  it  is  therefore  a  part  of  that  con- 
tract. Bowen,  L.J.,  in  Helmore  v.  Smith  (vhi 
mp.)  and  in  Lamb  v.  Evans  {ubi  sup.),  was  clearly 
of  the  same  opinion.  He  says  in  the  latter  case : 
."  The  common  law,  it  is  true,  treats  the  matter 
from  the  point  of  view  of  an  implied  contract, 
and  as^mes  that  there  is  a  promise  to  do  that 
which  is  part  of  the  bargain,  or  which  can  be 
iairly  implied  as  part  of  the  good  faith  which  is 
necessary  to  make  the  bargain  effectual.  What 
is  an  implied  contract  or  an  implied  promise  in 
law  P  It  is  that  promise  which  the  law  implies 
and  authorises  us  to  infer  in  order  to  give  the 
transaction  that  effect  which  the  parties  must 
have  intended  it  to  have,  and  without  which  it 
would  be  futile.  Now,  a  contract  of  sei-vice  is  a 
transaction  of  confidence,  and  trust,  and  if  a 
stipulation  of  faithful  performance  cannot  be 
implied,  the  contract  would  be  futile."  The  rale 
laid  down  by  Bowen,  L.J.  seems  to  me  to  be  an 
exceedingly  good  one,  and  the  circumstances  of 
the  employment,  that  is  to  say,  of  the  formation 
of  the  relations  of  master  and  servant  made  this 
stipulation  a  term  in  the  contract.  In  certain 
matters  a  sei-rant  is  always  in  a  confidential 
position  as  regards  his  master.  Hawkins,  J. 
was  therefore  right  in  holding  that  the  defendant 
has  committed  a  breach  of  his  contract  with  the 
plaintiff,  and  in  awarding  damages  to  the  plaintiff. 
There  was  a  breach  of  confidence,  and  a  breach 
of  contiuct  which  produced  damage  to  the  plain- 
tiff. Besides  the  damages  the  plaintiff  is  also 
entitled  to  an  injunction  restraining  the  defen- 
dant from  further  breaches  of  his  contract. 
Whether  the  fonn  of  the  injunction  which  has 
been  granted  is  right  or  not,  it  is  unnecessary  to 
say  now.  That  is  a  question  which  will  be  decided 
should  it  hereafter  become  necessary  to  make  any 
application  to  the  court  for  the  purpose  of  en- 
forcing the  injunction.  The  appeal  must  be 
dismissed. 

Kay,  L.J. — The  defendant  is  here  appealing 
^;ainst  the  three  parts  of  the  ^judgment  of 
Hawkins,  J.,  namely,  against  the  judgment  for 


150Z.  damages,  against  the  order  for  the  delivery 
,  up  of  the  list  copied  out  by  the  defendant,  and 
against  the  injunction  restraining  him  from 
making  use  of  the  list.  The  learned  judge  found 
as  a  fact  that  the  defendant  whilst  in  the  plaintiff's 
service  surreptitiously  copied  out  of  the  plaintiff's 
books  a  list  of  customers  dealing  with  the  plaintiff 
with  their  addresses,  and  that  he  did  this  intending 
to  use  it,  after  leaving  the  plaintiff's  service,  in  a 
rival  business  which  he  was  going  to  set  up 
so  that  he  might  try  to  draw  these  customers 
from  the  plaintiff  and  get  them  himself.  The 
judge  has  held  that  that  was  done  surreptitiously 
and  in  breach  of  the  defendant's  duty  towards  the 
plaintiff.  Now  the  granting  of  an  injunction 
upon  the  ground  of  abreachof  theconfidential  rela- 
tions existing  between  the  plaintiff,  and  the  defen- 
dant is  a  very  old  method  of  relief.  The  facts  in 
Yovatt  V.  Winyard  (1  Jac.  &  W.  394),  which  was 
decided  in  1820,  were  as  follows:  The  plaintiff, 
who  was  the  proprietor  of  certain  veterinary 
medicines,  employed  the  defendant  as  a  journey- 
man under  an  agreement  according  to  which  he 
was  to  be  instructed  in  the  general  Knowledge  of 
the  business,  but  was  not  to  be  taught  the  mode 
of  composing  the  medicines.  After  the  defendant 
had  left  the  plaintiff's  service  it  was  discovered 
by  the  plaintiff  that  the  defendant,  while  in  hia 
service,  had  surreptitiously  got  access  to  his 
books  of  recipes  and  copied  them,  and  had  after- 
vrards  be^un  to  sell  the  medicines.  Lord  Eldon. 
granted  an  injunction  restraining  the  defendant 
from  using  the  recipes,  upon  the  ground  of  there 
having  been  a  breach  of  trust  and  confidence. 
The  gi'ound  upon  which,  in  these  matters,  the 
court  has  granted  an  injunction  is  thus  given  by 
Turner,  V.C.,  in  Morison  v.  Moat  (9  Hare,  241). 
He  says:  "The  plaintiff's  case  was  rested  in. 
argument  upon  the  ground  that  the  defendant  had 
obtained  this  secret  by  breach  of  faith  qv  of 
contract  on  the  part  of  Thomas  Moat  .... 
The  true  question  is  whether,  under  the  cireum- 
stances  of  tnis  case,  the  court  ought  to  interpose 
by  injunction,  upon  the  ground  of  breach  of  faith 
or  of  contract.  That  the  ooiu-t  has  exercised 
jurisdiction  in  cases  of  this  nature  does  not,  I 
think,  admit  of  any  question.  Different  grounds, 
have  indeed  been  assigned  for  the  exereise  of  that 
jurisdiction.  In  some  cases  it  has  been  referred 
to  property,  in  others  to  contract,  and  in  others, 
again,  it  has  been  treated  as  founded  upon  trust' 
or  confidence — meaning,  as  I  conceive,  that  the 
court  fastens  the  obligation  on  the  conscience  of 
the  party,  and  enforces  it  against  him  in  the  same 
manner  as  it  enforces  against  a  party  to  whom  a 
benefit  is  given  the  obligation  of  pei-forming  a 
promise  on  the  faith  of  which  the  benefit  has- 
been  conferred ;  but  upon  whatever  grounds 
the  jurisdiction  is  founded,  the  authorities 
leave  no  doubt  as  to  the  exercise  of  it." 
Afterwards,  at  p.  257,  the  Vice-Chancellor  refers- 
to  the  opinion  expressed  by  Lord  Cottenham  in 
Prince  Albwt  v.  Strange  (1  Mao.  &  G.  25),  that  a 
breach  of  trust,  confidence,  or  contract  would,  of 
itself,  entitle  the  plaintiff  to  an  injunction.^^ 
Then  we  come  to  the  case  of  Lamb  v.  Evans  (ubt 
«tfp.),  where  Bowen,  L.J.  distinctly  puts  it  upon 
the  ground  that  an  implied  contract  arises  from 
the  confidential  relations  created  between  a 
master  and  his  servant.  Whatever  be  the 
true  ground,  whether  breach  of  confidence 
or  breach  of  contract,  the  injunction  must  go. 
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There  was  a  clear  breach  of  confidence  here, 
since  the  defendant  surreptitiously  copied  his 
master's  books.  As  to  any  difficulty  in  the  terms 
of  the  injonotion,  that  wul  be  set  right  when,  it 
ever,  any  question  arises  about  enforcing  it. 
Then  as  to  the  order  for  the  delirety  up  to  the 
plaintifE  of  the  copy  of  the  list  made  by  the  de- 
fendant, there  can  be  no  difficulty,  because  the 
making  of  that  copy  was  clearly  a  breach  of  con- 
fidence. Then  there  is  the  question  about  the 
damages.  That  depends  upon  whether  there  was 
any  breach  of  contract,  and  it  is  clear  from  the 
judgments  of  Bowen,  L.  J.,  that  hare  been  refeiTed 
to,  that  there  was  an  implied  contract  of  faithful 
sei-vioe,  which  the  defendant  has  undoubtedly 
broken.  The  plaintiff  is  therefore  entitled  to 
damages,  and  the  appeal  must  be  dismissed. 

Smith,  L.J. — I  am  of  the  same  opinion,  and  I 
think  that  the  judgment  of  the  learned  judge 
in  the  nourt  below  must  be  supported  on  the 
ground  that  the  defendant  has  committed  a 
breach  of  contract.  This  is  a  case  of  a  contract 
of  service  which  created  the  relation  of  master 
and  servant  between  the  plaintifE  and  the  defen- 
dant, and  I  agree  that  in  that  contract  a  term 
ahould  be  im^ed  that  the  servant  should  act 
with  fidelity  towards  his  master.  That  implica- 
tion seems  to  me  to  be  a  necessary  one  for  the 
support  of  the  contract.  The  law  has  been  so 
laid  down  in  Lamb  v.  Evans  (ubi  sup.)  and  in 
LouU  V.  Smellie  (ubi  sup.).  That  bemg  a  term 
implied  in  the  contract,  the  question  is  whether 
the  defendant  has  acted  with  good  faith  towards 
the  plaintiff.  The  learned  judge  states  in  his 
judgment  that  the  defendant  admitted  that  the 
copy  was  written  by  him  when  nobody  saw  him, 
and  that  his  object  was  to  use  the  names,  and  he 
confessed  that  he  had  regarded  what  he  did  as 
unfair  and  dishonourable,  and  that  probably  his 
master  would  have  turned  him  away  had  he  known 
of  his  misconduct.  I  do  not  agree  with  the  opinion 
which  the  defendant  expressed  about  this  contract, 
that  he  did  not  think  his  employment  was  confi- 
dential, or  that  he  was  bound  to  protect  his 
master's  interest,  as  it  was  not  expressly  so  said. 
I  think  that  the  defendant  has  acted  with  the 
worst  faith  towards  his  master.  The  judgment 
for  the  plaintiff  was  therefore  right,  and  this 
appeal  must  be  dismissed.       Appeal  dUmiesei. 

Solicitors  for  the  plaintiff,  Booper  and  Whately. 
Solicitors  for  the  defendant,  Church,  Bendell, 
Todd,  and  Co. 


HIGH    COURT    OF   JUSTICE. 

CHANCERY  DIVISION. 
Friday,  May  17. 
(Before  Nobth,  J.) 
Be  Bennett;  Be  Skblton;  Capes  v. 
Feeeand.  (a) 
JU^arried  woman — Beversionary    interest    in  per- 
sonalty— Deed  acknowledged — Malins'  Act   (20 
A   21    Vict.    c.  57)  —  Change    of  reversionary 
interest — Date  of  creation. 
By   the   will  of  Ann  Skelton,  who  died  in  1850, 
certain  property  was  given  to  trustees  upon  trust 
to  pay  the  income  to  S.  P.  for  life,  or  until 

(<■]  Beported  by  J.  B.  Bbookb,  Esq.,  Barrister-at-LkW. 


hatikruptey,  and  in  ease  of  bankruptey  upmv 
trust  to  apply  the  income  for  the  benefit  of  himr 
or  any  one  of  his  children,  born  or  to  be  bom,  a» 
the  trustees  should,  in  their  absolute  discretion, 
think  fit.  S.  P.  became  bankrupt  in  1861, 
having  four  children  only.  In  1862,  the  four 
children,  who  were  all  twenty-one  and  un- 
married, executed  a  deed-poU  directing  the 
trustees  to  pay  the  income  to  8.  P.,  or  his  wife, 
at  their  discretion,  during  their  joint  lives  and 
the  life  of  the  survivor,  and  after  the  death  of 
the  survivor  to  hold  tlie  fund  in  trust  for  the 
four  children.  M.  A.  P.,  one  of  the  daughters, 
married  soon  after  the  date  of  the  deed,  and 
afterwards  executed  a  post-nuptial  settlement, 
which  purported  to  assign  her  interest  under 
Ann  Skelton's  will,  subject  to  the  provisions  of 
the  deed-poll.  This  deed  was  duly  acknowledged 
under  Malins'  Act,  passed  in  1857,  which  enables 
a  mMrried  woman  to  assign  her  reversionary 
interest  in  personalty  by  deed  acknowledged,  but 
applies  only  to  reversionary  interests  created 
after  the  passing  of  the  Act.  8.  P.  survived  his 
wife,  and  died  in  1893.  This  summons  was 
taken  out  to  raise  the  question  whether  M.  A.  P.'s 
interest  under  A.  Skelton's  will  was  bound  by 
the  settlement. 
Held,  that,  although  the  deed-poll  of  1862  could  not 
put  an  end  to  the  discretionary  trust,  so  far  as 
any  after-bom  children  were  concerned,  M.  A.  P. 
thereby  put  an  end  to  her  existing  reversionary 
interest  under  the  will,  and  created  a  new 
interest,  which  therefore  passed  by  the  settlement. 

Bt  her  will,  dated  the  22nd  June  1846, 
Christina  Bennett  gave  a  certain  shary  in  her 
I'esiduary  estate  in  trust  for  Samuel  Shelton 
Priestley  for  life,  but  directed  that,  if  he  should 
sell,  mortgage,  incumber,  alien,  or  dispose  of  the 
said  annual  income,  or  by  i-eason  of  his  bankruptcy, 
or  by  any  other  means  whatsoever,  the  saidannual 
income  should  no  longer  be  enjoyed  by  him  per- 
sonally, the  trusts  thereinbefoi'e  expressed  con- 
cerning the  same  should  cease,  and  the  said  S.  S. 
PrieBtley's  portion  should  be  applied  for  the  use 
or  benefit  of  his  children  who  should  attain  the 
age  of  twenty- one  years  or  marry  imder  it,  in 
equal  shares. 

Christina  Bennett  died  on  the  9th  Nov.  1846. 

Ann  Skelton,  by  her  will  dated  the  17th  Jan. 
1847,  gave  a  share  in  her  residuary  estate  to 
trustees  upon  trust  to  pay  the  income  thereof  to 
S.  S.  Priestley  for  life,  or  until  he  should  charge 
or  alien  the  same,  or  by  bankruptcy  or  otherwise 
should  lose  the  personal  enjoyment  thereof,  and, 
after  any  such  event,  upon  trust  to  apply  th& 
same  income  during  his  life  for  the  benefit  of  him. 
or  any  of  his  children  boi-n  or  to  be  bom  as  the 
trustees  should,  in  their  absolute  discretion,  think, 
fit ;  and  after  his  death  she  gave  the  whole  share 
to  his  children  in  equal  shares. 

Ann  Skelton  made  a  codicil  to  her  will  whereby 
6he  gave  some  further  property  upon  the  same 
trusts  in  favour  of  the  said  S.  S.  Skelton  and  her 
children. 

Ann  Skelton  died  in  1830. 

S.  S.  Priestley  took  the  benefit  of  the  Insolvent 
Acts  in  the  year  1861,  at  which  date  he  had  four 
children  living,  all  of  whom  had  attained  twenty- 
one,  of  whom  Mary  Ann  Priestley  was  one. 

By  deed-poll  under  their  hands,  dated  the  16th 
Dec.  1862,  the  four  children  declared  that  tha 
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snrriTiiig  tmstee  of  the  two  wills  should  hold  all 
the  undivided  shares  under  both  wills  upon  trust 
to  pay  the  income  to  S.  S.  Priestley,  or,  at  the 
discretion  of  the  trustees,  to  his  wife,  Frances 
Priestley,  for  her  separate  use  during  their  joint 
lives,  and  to  the  sm-vivor  dm-ing  his  or  her  life, 
and,  after  the  death  of  the  survivor,  should  hold 
the  shares  in  trust  for  the  four  children. 

Soon  after  the  date  of  this  deed-poll  M.  A. 
Priestley  intermarried  with  T.  E.  Brayshaw. 

By  a  post-nuptial  settlement,  dated  the  13th 
Dec.  1866  and  made  between  T.  E.  Brayshaw  of 
the  first  part,  Mary  Ann  Brayshaw  of  the  second 
part,  and  three  trustees  of  the  thii-d  part,  the 
interest  of  M.  A.  Brayshaw  under  the  two  wills 
above  mentioned,  and  also  certain  copyhold  pro- 
perty and  a  mortgage  debt  belonging  to  her,  and 
her  interest  under  a  third  will,  were  assigned  and 
conveyed  unto  the  trustees  upon  trust  subject  as 
to  the  property  affected  thereby  to  the  provisions 
of  the  deed-poll  above  stated,  to  cause  the  same 
to  be  transferred  to  the  trustees,  and  to  pay  the 
income  thereof  to  M.  A.  Brayshaw  and  her 
husband  T.  E.  Brayshaw  successively  for  life, 
with  remainder  in  trust  for  all  the  children  of  the 
said  M.  A.  Brayshaw  at  twenty -one  or  marriage. 

The  settlement  of  the  13th  Dec.  1866  was  duly 
acknowledged  by  M.  A.  Brayshaw. 

T.  E.  Brayshaw  died  in  1870.  On  the  16th  Oct. 
1878  M.  A.  Brayshaw,  widow,  intermarried  with 
Christopher  Walton.  She  died  in  Jan.  1881 
leaving  three  daughters  by  her  first  marriage, 
and  one  by  her  second,  but  no  sons.  Her  second 
husband  survived  her. 

S.  S.  Priestley  died  on  the  10th  Sept.  1893,  his 
wife  Frances  Priestley  having  predeceased  him. 

This  was  a  summons  taken  out  by  the  trastees 
of  the  post-nuptial  settlement  of  the  13th  Dec. 
1866,  for  a  declaration  that  they  were  entitled  as 
such  trustees  to  the  share  of  M.  A.  Walton  under 
the  wills  of  C.  Bennett  and  A.  Skelton.  The 
defendants  were  the  legal  personal  representatives 
of  C.  Bennett  and  A.  Skelton  in  whose  names 
the  funds  in  question  were  standing,  and 
Christopher  Walton  the  second  husband. 

The  original  settlement  of  the  13th  Dec.  1866  had 
been  lost,  but  its  existence  had  been  established 
in  an  action  of  Gray  v.  MacTurk  (1888,  G.  741),  in 
which  it  was  declared  that  the  shore  of  M.  A. 
Walton,  under  the  third  will,  was  payable  to  the 
trustees  thereof.  The  copyhold  property  com- 
prised in  the  settlement  had  been  sold,  and  the 
proceeds  treated  as  subject  to  the  same  trusts. 

The  three  daughters  of  M.  A.  Walton  by  her 
first  marriage  had  attained  twenty-one,  and  con- 
curred in  the  application.  Two  of  those  daughters 
had  been  married  in  1884  and  1894  respectively, 
but  no  settlemente  had  been  made  on  their 
marriages. 

The  daughter  by  the  second  marriage  was  an 
infant. 

Swin/en  Eady,  Q.C.  and  P.  B.  Lambert  for  the 
applicanto. — The  whole  question  is,  whether  the 
reversionai-y  intereste  to  which  Mary  Ann  Walton, 
then  Brayshaw,  was  entitled  under  the  wills  of 
Miss  Bennett  and  Miss  Skelton,  passed  under  the 
post-nuptial  settlement  of  1866.  That  deed,  no 
doubt,  passed  all  the  reversionary  intereste  which 
Mrs.  Brayshaw  could  pass  by  virtue  of  Malins' 
Act  But  that  Act  only  enabled  her  to  deal  with 
reversionary  intereste  created  after  it  came  into 


operation,  that  is,  after  1857.  The  question 
therefore  is,  whether  the  reversionary  interests 
in  question  were  created  by  the  deed-poll  of  1862. 
We  contend  that,  by  that  deed,  the  children  of 
S.  S.  Priestley  put  an  end  to  the  interests  given 
them  by  the  will,  and  created  new  intereste. 
[NoBTH,  J. — They  could  not  interfere  with  the 
discretionary  trust  created  by  Miss  Skelton's 
will.]  They  could  deal  with  their  reversionary 
interests  subject  to  that  trust,  and  subject  to  the 
intereste  of  any  children  who  might  be  bom 
afterwards.  Again,  the  settlement  was  confirmed 
by  Mrs.  Brayshaw  receiving  the  income,  and  by 
the  dealings  with  the  copyhold  estate : 

Be  Hodmn;  Williamay.  Knight,  71  L.  T.  Eep.  77  ; 
(1894)  2  Ch.  421 ; 

Ore«nhUl  v.  The  North  Britiah  and  MenantxU 
Inmranee  Attoeiation,  69  L.  T.  Bep.  526;  (1893) 
3  Ch.  474. 

Cartmell  for  the  legal  personal  representatives 
of  C.  Bennett  and  A.  Skelton. 

J.  G.  Butcher  for  Mr.  Walton. — As  to  the 
property  which  passed  under  Miss  Bennett's  will, 
I  cannot  dispute  that,  on  S.  S.  Priestley's  insol- 
vency, bis  children's  reversionary  interest  practi- 
cally fell  into  possession,  and  they  gave  it  up  and 
took  a  mere  interest  under  the  deed  of  1862.  But 
the  interest  under  Miss  Skelton's  will  is  different. 
There  was  a  subsisting  trust,  which  the  children 
could  not  alter,  the  class  of  children  could  not  be 
ascertained  until  the  death  of  S.  S.  Priestley,  and 
there  was  a  discretionary  trust  meanwhile.  In 
this  property,  therefore,  Mrs.  Brayshaw's  interest, 
at  the  date  of  the  settlement  of  1866,  was  still 
that  created  by  Miss  Skelton's  will,  and  not  a  new 
one  created  by  the  deed  of  1862.  As  to  confirma- 
tion, the  settlement  dealt  with  property  in 
possession  as  well  as  the  reversionary  interest. 
It  was  perfectly  valid  as  to  the  property  in 
possession,  and  was  acted  upon  with  reganl  to 
that  property  only. 

Swinfen  Eady,  'Q.O.  in  reply. 

NoBTH,  J. — I  think  Mr.  Swinfen  Eady  is  right 
on  the  first  point.  As  to  the  interest  under 
Miss  Bennett's  wUl  there  is  no  difficxdty.  [His 
Lordship  read  the  truste  of  that  will  and  con- 
tinued :]  When  therefore  Miss  M.  A.  Priestley 
and  her  brothers  and  sisters  executed  the  deed  of 
1862  she  had  an  absolute  interest,  and  by  that 
deed  she  settled  it  in  such  a  way  as  to  give  herself 
a  new  reversionary  interest,  which  she  was  quite 
competent  to  deal  with  and  did  deal  with  by  the 
deed  of  1866.  The  other  share  is  somewhat 
different.  [His  Lordship  read  the  truste  of  Miss 
Skelton's  wUl  and  proceeded :]  Now,  under  those 
truste,  M.  A.  Priestley  had  in  1862  an  interest 
which  was  reversionary  and  expectant  on  the  dis- 
cretionary trust  in  favour  of  S.  S.  Priestley  or  his 
children  during  his  life ;  and  was  subject  to  the 
contingency  of  being  reduced  in  amount  if  S.  S. 
Priestley  had  more  children.  But  Miss  M.  A. 
Priestley  was  then  siti  juris,  and  could  dispose  of 
whatever  interest  she  had.  If  she  had  sold  her 
interest  out  and  out  there  could  be  no  question, 
and  if  she  had  then  settled  it  the  trustees  of  the 
settlement  would  have  been  entitled.  She  did 
not  dispose  of  her  interest  so  as  to  deprive  herself 
of  all  title  to  it,  but  she  dealt  with  it  so  as  to  enlarge 
the  interest  prior  to  her  own  and  to  give  hereof 
an  altered  reversionary  interest.  I  am  of 
opinion  that,  by  that  deed,  she  created  for  her- 
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self  a  new  reYersionary  interest  which  she  was  in 
1866  capable  of  dealing  with  by  virtue  of  Malins' 
Act,  because  she  had  already  by  the  deed  of  1862 
^ot  rid  of  the  reversionary-  interest  she  was 
originally  entitled  to  under  the  will.  She 
expressly  assigned  her  interest  by  the  settlement 
of  1866.  In  my  opinion  it  passed  under  that  deed 
to  the  trustees. 

Solicitors  :  Wm.  Stvbhs ;  UlliihotTie,  Curry,  and 
Curry;  Paterton,  Snow,  and  Co.,  aeents  for 
Mogtman,  Atkiiuon,  and  Blankley,  Bradford. 


Friday,  May  24. 

(Before  Nobth,  J.) 
Nicholson  v.  Habpeb.  (a) 

SaJe  of  goods —  Ooodt  left  in  possession  of 
toarelunueman  —  Charge  by  seller  in  favour  of 
person  in  possession — Sale  of  Goods  Act  1893 
(56  &  57  Viet.  e.  71),  s.  25  {!)— Delivery  or 
transfer. 

In  Sept.  1893  A.  hired  from  the  defendants  B.  and 
Co.  cellar  room  for  4500  dozen  wine  and  deposited 
a  large  quantity  of  toine  in  their  cellars.  In 
Jan.  1894  A.  sold  to  the  plaintiffs  250  dozen  of  old 
port  subject  to  an  agreement  that  it  should  be 
left  for  a  year  in  cellars  to  be  provided  by  A. 
rent  free.  The  plaintiffs  were  irformed  that  the 
wine  was  in  the  cellars  of  B.  and  Co.,  but  no 
delivery  order  was  given  to  the  plaintiffs,  and  no 
notice  of  the  sale  was  given  to  ^.  and  Co.  The 
..plaintiffs  paid  for  the  vnne.  By  a  letter  dcUed 
the  31st  May  1894,  A.  gave  B.  and  Co.  a  hen  on 
the  wine  in  their  cellars  for  1500Z.  advanced  by 
them,  and  by  another  letter  dated  the  7th  Kov. 
1894  he  pledged  the  same  wine  as  security  for 
two  biUs  accepted  by  B.  and  Co.  for  his  accom- 
■modation  and  for  any  further  biUs  they  might  so 
accept.  A.  became  [bankrupt  in  March  1895, 
there  was  then  a  balance  due  from  him  to  B. 
and  Co.,  charged  upon  the  wine  bought  by  the 

■  plaintiffs.  The  trustee  in  bankruptcy  and  B. 
and  Co.  put  up  this  wine  for  sale  by  auction. 
The  plaintiffs  brought  an  action  to  restrain  the 
sale.  The  defendants  relied  on  sect.  25  of  the 
Sale  of  Goods  Act  1893. 

Held  {on  motion  treated  as  the  trial),  that  there  was 
no  delivery  or  transfer  of  the  goods  or  docu- 
ments of  title  to  B.  and  Co.  within  the  meaning 
of  this  section,  and,  as  A.  had  no  property  in 
the  wine  at  the  date  of  his  letters,  B.  and  Co. 
obtained  no  charge,  and  the  wine  must  be 
delivered  to  the  plaintiffs,  vnthout  prejudice,  how- 
ever, to  the  common  law  lien  of  B.  and  Co.  for 
warehouse  charges. 

Semble,  the  section  should  be  construed  to  mean 
"  delivery  of  goods  or  transfer  of  documents." 

In  Jan.  1894  the  plaintiffs,  J.  W.  Nicholson  and 
Co.,  purchased  of  one  W.  Goldsmith  250  dozen  of 
port  wine  subject  to  an  agreement  that  it  should 
oe  allowed  to  remain  for  a  year  in  cellars  to  be 
provided  by  Groldsmith  rent  free.  The  wine  was 
part  of  a  quantity  belonging  to  Groldsmith  then 
man  ii^  ^c  cellars  of  Messrs.  Ga.mmage  and 
Hollingum,  from  whom  Gk>ldsmith  had  in  1893 
hired  cellar  room  for  not  more  than  4500  dozen 
wines  and  spirits  for  five  years  at  a  yearly  rent  of 
1201. 

(a)  Baported  by  J.  B.  Bboou,  E«q.,  Bkirlgter-at-Lkir. 


The  day  after  the  sale  Goldsmith  wrote  to  the 
plaintiffs : 

I  beg  to  send  invoioe  and  delivery  order  for  the  port. 
If  yoa  wish  to  take  delivery  please  arrange  with  Messrs. 
Gammas  and  Co.  as  this  oellar  is  not  always  opea. 

The  plaintiffs  duly  received  the  invoice  and 
paid  for  the  wine,  but  the  delivery  order  was  not 
inclosed.  The  plaintiffs  never  received  any 
delivery  order,  and  gave  no  notice  of  the  sale  to 
Messrs.  Grammage  and  Co. 

On  the  Slst  May  1894  Goldsmith  wrote  to 
Messrs.  Gammage  and  Hollingum  : 

In  consideration  of  yonr  having  advanced  to  me  this 
day  the  sum  of  fifteen  hundred  ponnds  (15001.)  as  a  loan 
for  twelve  months  at  7  per  cent,  per  annnm  interest,  I 
hereby  give  yon  as  collateral  security  a  lien  on  all  wines 
and  spirits  now  lying  in  yonr  cellars. 

And  on  the  7th  Nov.  1894  : 

In  oonaideration  of  your  accepting  for  my  ac»>mmo- 
dation  the  two  drafts  inclosed,  viz.,  1491.  17«.  dne  the 
5th  Feb.  1895 ;  2001.  dne  the  11th  Feb.  1895,  I  give 
yon  as  secnrity  for  these  and  any  other  similar  drafts 
yon  may  hereafter  accept  for  me  all  my  stock  of  wines 
and  spirits  held  by  yon  over  and  above  those  yon  retain 
as  security  for  your  loan  to  me  of  the  Slst  May  last. 

In  March  1895  Goldsmith  became  bankrupt, 
and  the  defendant  Harper  was  appointed  his 
trustee.  At  the  date  of  the  bankruptcy  there 
was  due  to  Messrs.  Gammage  and  Co.,  23912.  of 
which  1900!.  was  secured  upon  wine  other  than 
that  now  in  question.  Messrs.  Gammage  and  Co. 
claimed  a  charge  upon  the  wine  sold  to  the  plain- 
tiffs for  the  balance  of  4912.  By  arrangement 
between  that  firm  and  the  trustee  in  bankruptoy 
the  wine  was  put  up  for  sale.  On  the  sale  being 
advertised  the  plaintiffs  brought  this  action  to 
restrain  it,  and  now  moved  for  an  interlocutory 
injunction. 

The  sections  of  the  Sale  of  Goods  Act  1893,  on 
which  the  argument  turned,  are  as  follows : 

The  Sale  of  Goods  Act  1893  (56  &  57  Vict.  c.  71) : 

Sect.  17. — (1.)  Where  there  is  a  contract  for  the  sale 
of  speoi&o  or  ascertained  goods,  the  property  in  them  is 
transferred  to  the  buyer  at  such  a  time  as  the  parties  to 
the  oontraot  intend  it  to  be  transferred.  (2.)  For  the 
purpose  of  ascertaining  the  intention  of  the  parties, 
regard  shall  be  had  to  the  terms  of  the  contract,  the 
conduct  of  the  parties,  and  the  ciroumstances  of  the 
case. 

Sect.  18.  Unless  a  different  intention  appears,  the 
following  are  rules  for  ascertaining  the  intention  of  the 
parties  as  to  the  time  at  which  the  property  in  the  goods 
is  to  pass  to  the  buyer :  Bule  1.  Where  there  is  an  nn- 
conditional  contract  for  the  sale  of  specific  goods,  in  a 
deliverable  state,  the  property  in  the  goods  passes  to  the 
buyer  when  the  contract  is  made,  and  it  is  immaterial 
whether  the  time  of  payment,  or  the  time  of  delivery,  or 
both,  be  postponed. 

Seat.  25. — (1.)  Where  a  person,  having  sold  goods, 
oontinuoB,  or  is  in  possession  of,  the  goods,  or  of  the 
doonments  of  title  to  the  goods,  the  delivery  or  transfer 
by  that  person,  or  by  a  mercantile  agent  acting  for  him, 
of  the  goods  or  documents  of  title  under  any  sale,  pledge, 
or  other  disposition  thereof,  to  any  person  receiving  tho 
same  in  good  faith  and  without  notice  of  the  previous 
sale,  shall  have  the  same  effect  as  if  the  person  making 
the  delivery  or  transfer  were  expressly  authorised  by  the 
owner  of  the  goods  to  make  tho  same. 

The  Factors  Act  1889  (52  &  53  Vict.  c.  45) : 
Sect.  1.     For  tho  purposes  of  this  Act  (4)  the  expres- 
sion "  document  of  title  "  shall  include  any  bill  of  lading, 
dock  warrant,  wacehonse-keeper's  certificate,  and  warrant 
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or  order  for  the  deUvery  of  goods,  and  any  other  doon- 
ment  used  in  the  ordinary  coarse  of  business  as  proof  of 
the  possession  or  control  of  groods,  or  aathorising^  or 
purporting  to  anthorise,  either  by  indorsement  or  by 
delivery,  the  possessor  of  the  doonment  to  transfer  or 
receire  goods  thereby  represented. 

Swinfen  Eady,  Q.G.  and  Eve  for  the  plaintiffs. 
— Tbia  WEB  an  unconditional  contract  K>r  sale  of 
the  Trine,  i.e.,  specific  goods  in  a  deliverable  state, 
and  the  property  therefore  passed  to  the  plaintiffs 
at  the  date  of  the  contract  Nothing  has  passed 
to  deprive  them  of  that  property. 

Vernon  Smiih,  Q.C.  and  Bowden  for  the  defen- 
dants Gammage  and  Hollingum. — The  case  falls 
within  sect.  25  (1)  of  the  Sale  of  Goods  Act  1893. 
The  letters,  combined  with  the  fact  that  the  goods 
were  already  in  onr  cellars,  amounted  to  a  transfer 
or  constructive  delivery  of  the  goods.  They  could 
not  be  physically  delivered,  but  physical  deliveiy 
is  not  necessarv.  The  section  was  intended  to 
protect  bond  jide  dealings  with  the  ostensible 
owner.  Goldsmith  was  the  ostensible  owner. 
The  plaintiffs,  by  their  negligence  in  not  giving 
notice,  enabled  Goldsmith  to  deal  with  the  wine, 
and  the  defendants  ought  not  to  suffer  for  their 
negligence. 

Svoinfen  Eady,  Q.C.  in  reply. — ^In  order  to  oust 
our  tiue  the  defendants  must  show  either  a 
delivery  of  the  goods  or  a  transfer  of  the  docu- 
ments of  title.  Sect.  62  of  the  Sale  of  Goods 
Act  1893  incorporates  the  definition  of  documents 
of  title  given  in  the  Factors  Act  1889. 

North,  J. — ^I  think  the  plaintiff  has  made  out 
his  cajse.  [His  Lordship  stated  the  facts  of  the 
case  and  continued  :]  On  looking  at  sects.  17  and 
18  of  the  Sale  of  Goods  Act  1893  it  seems  clear 
that  the  purchasers  were  entitled  to  the  property 
in  the  goods.  At  the  date  of  the  purchase  they 
did  not  wish  to  have  possession  of  the  goods, 
which  were  accordingly  left  with  the  vendor.  On 
the  16th  Jan.  1894  the  purchasers  received  a  letter 
which  informed  them  that  the  goods  were  in  the 
possession  of  the  defendants,  Messrs.  Grammage 
and  Go.,  but  it  appears  that  they  never  received  a 
delivery  order  which  was  said  to  have  been  sent 
them.  In  the  spring  of  1895  the  plaintiffs  became 
aware  that  the  defendants  were  intending  to  sell 
the  goods,  and  applied  to  the  court  to  restrain  the 
sale.  The  question  to  be  decided  is,  whether  the 
goods  belong  the  plaintiffs  free  from  any  claim 
by  the  defendants,  or  whether  the  defendants 
have  established  their  claim.  The  goods  were 
left  by  Goldsmith  in  the  defendants'  warehouse, 
and  it  was  agreed  that  Goldsmith  was  to  have 
cellar  room  for  five  years  for  a  certain  payment. 
After  this  Goldsmith  became  bankrupt.  The 
defendants  say  that  they  have  a  valid  charge 
given  then  upon  the  wine  by  the  two  documents 
of  the  Slst  May  1894  and  the  7th  Nov.  1894. 
pis  Lordship  read  the  documents  and  continued  :J 
The  question  arises  whether  Goldsmith  was  in  a 
position  to  give  the  defendants  a  valid  charge  by 
these  two  documents.  It  turns  upon  the  con- 
struction of  the  Sale  of  Goods  Act  1893.  There 
were  cases  before  that  Act  with  which  I  need  not 
deal  now.  It  is  clear  that  Groldsmith  could  not 
give  any  chai'ge  upon  goods  unless  they  were 
really  his.  [His  Lordship  read  sect.  25  and  con- 
tinued :]  What  is  necessary  to  establish  title  is 
that  a  person,  in  the  position  which  Goldsmith  is 
in  here,  should  make  an  actual  delivery  of  the 


goods  or  a  transfer  of  the  documents  of  title  to 
some  person  without  notice.  Either  a  delivery  or 
transier  is  necessary.  The  defendants  were  in 
possession  long  before  sale,  and  continued  in 
possession.  The  words  of  the  section  mean  a 
delivery  of  goods,  or  where  the  goods  are  not 
delivered  a  handing  over  of  the  documents  of 
title,  which  are  certain  well-known  mercantile 
documenta.  There  has  been  no  delivery  of  goods 
since  sale,  and  no  transfer  of  the  documents  of 
title.  The  defendants'  counsel  says  something 
has  taken  place  which  is  not  a  delivery  of  the 
goods  or  a  transfer  of  the  documents  of  title, 
but  a  transfer  of  some  interest  in  the  goods. 
But  the  requirements  of  the  Act  must  be  observed. 
The  defendants  have  been  in  possession  ever  since 
sale.  There  has  been  no  deliveiT  or  transfer  of 
any  kind.  I  think  that  the  defendants  have 
failed  to  show  that  they  are  entitled  to  keep  these 

gxids,  and  must  hand  them  over  to  the  plaintiffig. 
ut  the  defendants'  lien  for  their  charges  for 
warehousing  the  goods  is  not  to  be  prejudiced  by 
anything  that  has  been  said  to-day ;  that  is  to  say, 
the  common  law  right  of  lien  on  the  goods  is  not 
to  be  interfered  with. 

Solicitors :  Nash,  Field,  and  Co. ;  Park,  NeUon, 
and  Co. 


May  7,  9,  and  29. 

(Before  Noeth,  J.) 

Hablg  v.  Jaskan.  (a) 

Married  woman — Beversionary  intereet  in  person- 
alty— Divorce  proceedings — Compromise. 

By  a  marriage  settlement,  m,ade  in  1873,  certain 
personal  property  of  H.,  the  husband,  wag 
assigned  to  trustees  upon  trust  to  pay  the  income 
to  him  during  the  joint  lives  of  himself  and  his 
wife,  with  remainder  to  the  survivor  for  life,  with 
remainder  {in  the  events  which  happened)  to  the 
children  of  H.  by  a  former  marriage.  H.  was 
also  entitled,  under  a  prior  settlement  made  by 
members  of  the  wife's  family,  to  the  moiety  of 
the  income  of  certain  other  property  if  he  sur. 
vived  his  wife.  In  1874  Mrs.  H.  commenced 
proceedings  for  a  judicial  separation.  Terms  of 
arrangement  were  filed  on  the  \2th  March  1875, 
providing  for  a  deed  of  separation,  H.  to  secure 
to  Mrs.  H.  an  annuity  of  2202.  during  her 
mother's  life,  and  of  1501.  afterwards,  Mrs.  H.  to 
release  her  interest  under  the  marriage  settle- 
ment, and  H.  to  release  his  interest  under  the 
family  settlement,  the  security,  if  not  agreed 
upon  by  the  solicitors,  to  be  settled  by  the 
registrar,  the  cause  to  stand  over  for  the  arrange- 
ment to  be  carried  <m<  and  then  dismissed.  On- 
the  30th  June  1875  H.  executed  a  deed  whereby 
he  covenanted  to  pay  the  agreed  annuities,  and 
charged  the  same  upon  "  all  the  beneficial  estate, 
share,  and  interest  of  H.  under  the  marriage 
settlement."  On  the  same  day  a  separation  deed 
was  executed  containing  a  release  by  H.  of  At» 
interest  under  the  family  deed,  and  a  covenant 
by  Mrs.  H.  that  if  she  should  survive  H.  she 
would  execute  a  valid  release  of  all  her  interest 
under  the  marriage  settletnent.  H.  became 
bankrupt  in  1880,  aii<2  died  in  1891.  Hi* 
executors  then  called  on  Mrs.  S.  to  release  her 
interest.      She  contended  that  the   life  interest 
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which  the  took  on  turviving  her  husband  teas  on 
the  true  eonslrttelion  of  the  various  deeds 
intended  to  be  hept  alive  for  the  benefit  of  H.'t 
estate,  and  was  therefore  charged  with  the 
annuities.  She  was  willing  to  execute  a  release 
on  this  footing,  but  refused  to  do  so  unless  this 
construction  wtts  accepted. 
Seld,  that  Mrs.  H.'s  view  of  the  cotutruetion  of  the 
deeds  was  mistaken,  but  that  at  the  date  of  the 
separation  deed  she  had  no  power  to  deal  with 
her  reversionary  interest  in  personalty  under  the 
-Ttiarriage  settlevient ;  that  the  court,  in  approving 
the  compromise,  had  not  made  any  order  which 
<ould  have  the  effect  of  binding  Mrs.  H.'s  interest 
further  than  she  could  bind  tt  herself,  and  that 
Mrs.  H.  was  not  therefore  bound  to  execute  the 
release. 

By  the  settlement  dated  the  6th  May  1873,  made 
on  the  marriage  of  Johnson  Harle  with  his  wife, 
then  Louisa  Patrick,  spinster,  the  proceeds  of 
sale  of  certain  land  and  some  shares  in  ships  and 
policies  of  assurance  on  J.  Harle's  life,  all  being 
his  property,  were  assigned  to  trustees  upon  trust 
to  invest  and  pay  the  income  to  J.  Harle  during 
"the  joint  lires  of  himself  and  his  wife,  and  after 
the  death  of  either  to  the  survivor  for  his  or  her 
life,  and  after  the  determination  of  the  trusts 
aforesaid  upon  trust  for  the  children  of  the 
marriage  and  the  children  of  J.  Harle  by  a  former 
marriage  as  he  and  his  wife  should  appoint,  and 
in  default  of  such  appointment  for  all  such 
children  who  should  attun  twenty-one  or  marry, 
in  equal  shares. 

By  the  same  settlement  certain  furniture  and 
chattels  were  settled  to  the  separate  use  of  Mrs. 
Harle  for  Ufe,  with  reminder  to  the  Burrivor  of 
her  and  her  husband. 

By  a  family  settlement  made  in  October  1870 
by  members  of  Mrs.  Harle's  family,  certain  pro- 
perty had  been  settled  upon  trust  after  her 
mother's  death  for  her  for  life,  and  after  her 
death  as  to  a  moiety  of  the  income  for  her 
hnsband  for  life,  with  remainder  to  her  children. 

The  marriage  took  place  immediately  after  the 
-settlement,  but  differences  soon  arose  between  the 
parties,  and  on  the  18th  Aug.  1874  Mrs.  Harle 
presented  a  petition  for  a  judicial  separation. 

Before  the  hearing  the  parties  came  to  terms, 
and  the  following  terms  of  arrangement  were 
filed  on  the  12th  March  1875  :— 

Deed  of  Separation. — Mr.  Harle  to  secure  an  annnity 
to  bis  wife  of  2201.  until  the  duath  of  ber  mother,  and 
of  loOl.  for  the  remainder  of  Mrs.  Harle's  life.  Mrs. 
Harle  to  release  her  interest  under  the  marriage  settle- 
ment. Mr.  Harle  to  release  bis  interest  in  the  deed  of 
family  settlement  made  in  Mrs.  Harle's  family  previous 
to  her  marriage.  Mr.  Harle  to  release  any  interest  in 
any  propeHy  to  whioh  be  may  hereafter  become  entitled 
in  the  right  of  his  wife,  and  Mrs.  Harle  to  release  any 
rigrhts  which  she  might  have  in  Mr.  Harle's  property. 
The  Mcnrity  if  not  agreed  upon  by  the  solicitors  to  be 
settled  by  the  registrar.  Mr.  Harle  to  pay  Mrs.  Harle's 
costs  of  these  proceedings  and  the  deed  as  between 
solicitor  and  client.  Cause  to  stand  over  for  this  arrange- 
ment to  be  carried  out.  Petition  then  to  be  dismissed. 
Terms  to  be  filed. 

In  pursuance  of  these  terms  a  deed  of  separa- 
tion was  executed  on  the  30th  June  1875.  It  was 
made  between  Johnson  Harle  of  the  first  part, 
liouisa  Harle  of  the  second  part,  and  trustees  of 
the  third  part,  and  after  reciting  the  deed  of 
family  arrangement  and  the  marriage  settlement, 


the  proceedings  for  separation,  and  the  terms 
filed,  it  recited  that  the  security  referred  to  in  the 
memorandum  had  been  agreed  upon  by  the  soli- 
citors— the  same  had  been  duly  perfected  by  an 
indenture  made  between  the  same  parties,  and 
bearing  the  same  date,  but  executed  before  the 
sepai-aldon  deed.  It  was  witnessed  that  J.  Harle 
released  all  the  intei-est  to  which  he  was  entitled 
under  the  deed  of  family  arrangement  to  the 
intent  that  the  same  might  be  held  upon  the 
same  trusts,  and  go  and  devolve  in  the  same 
manner  as  if  J.  Haile  had  predeceased  his  wife, 
and  Louisa  Harle  released  the  interest  which  she 
took  in  the  furniture  and  chattels  under  the  mar- 
riage settlement  unto  J.  Harle  for  his  absolute 
use.  The  deed  also  contained  a  covenant  by 
J.  Harle  to  pay  his  wife  an  annuity  of  220Z.  during 
the  joint  lives  of  herself  and  her  mother,  and 
after  her  mother's  death  to  pay  her  for  the  rest 
of  her  life  an  annuitr  of  150^. ;  and  a  covenant  by 
Mrs.  Harle  in  the  following  terms  : 

The  said  Louisa  Harle  shall  and  will  upon  the  death 
of  the  said  Johnson  Harle,  if  she  shall  survive  him, 
forthwith  execute  a  valid  release  and  assignment  in 
such  form  as  counsel  on  behalf  of  the  executors  and 
administrators  of  the  said  J.  Harle  shall  require,  and  at 
the  expense  of  the  person  or  persons  requiring  the  same, 
of  all  ber  interest  of  and  in  the  premises  comprised  in 
or  otherwise  subject  to  the  trusts  of  the  hereinbefore 
recited  indenture  of  settlement  of  the  6th  May  1873,  to 
the  intent  that  her  interest  therein  may  become  abso- 
lutely extinguished. 

The  deed  referred  to  in  the  separation  deed  was 
made  between  the  same  parties,  and  after  reciting 
the  separation  deed,  and  the  covenant  to  pay  the 
annuities,  witnessed  that 

J.  Harle  doth  hereby  subject  and  charge  all  and 
singular  the  real  and  personal  estate,  the  particulars 
whereof  are  specified  in  the  schedule  hereunder  written, 
with  the  payment  to  the  trustees  of  the  said  two 
annuities  of  2201.  and  1502. 

The  schedule  was  in  these  tei-ms : 

All  the  beneficial  estate,  share,  and  interest  of  the 
above-named  Johnson  Harle  under  the  indenture  of 
settlement  dated  the  6th  May  1873. 

On  the  13th  July  1875  the  petition  for  judicial 
separation  was  dismissed  by  consent.  The  order 
bemg,  "  The  Judge  Ordinary  having  read  the  state- 
ment filed  on  behalf  of  the  petitioner  and  heard 
counsel  thereon  on  her  behalf,  dismissed  the 
petition." 

The  annuity  was  regularly  paid  up  to  1878,  then 
Mr.  Harle  got  into  difficulties  and  he  became 
bankrupt  in  1880.  Mrs.  Harle's  mother  died  in 
1881.  From  that  time  till  Mr.  Harle's  death  the 
trustees  paid  to  Mrs.  Harle  the  income  of  the  pro- 
perty comprised  in  the  settlement,  but  it  was 
insuMcient  to  pay  the  annuity  of  1502.  a  yeai*  in 
full. 

Mr.  Harle  died  in  1891,  and  his  executors  called 
on  Mrs.  Harle  to  execute  a  release  of  her  interest 
under  the  settlement.  She  or  her  solicitors  wrote 
that  she  was  willing  to  carry  out  the  terms  of  the 
arrangement  made  in  1875,  but  raised  the  conten- 
tion that  the  intei-est  given  to  her  for  her  life  in 
the  settlement  funds  would  become,  when  the 
arrangement  was  carried  out,  part  of  her  husband's 
interest,  and  therefore  subject  to  the  charge  for 
securing  the  annuities,  and  refused  to  execute  a 
release,  except  in  such  a  form  as  to  preserve  this 
charge.  When  this  was  declined  by  tne  executors 
she  refused  to  execute  any  release  at  all,  stating 
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that  her  reversionary  interest  in  the  personalty 
tinder  the  settlement  was  not  bound  by  her 
covenant. 

This  was  a  summons  taken  out  by  the  executors 
of  Mr.  Harle,  and  the  children  of  his  first 
maiTiage,  for  tiie  determination  of  the  question 
whether,  having  regard  to  the  separation  deed, 
Mrs.  Harle  was  now  entitled  to  any  life  or  other 
interest  in  the  property  subject  to  the  trusts  of 
the  settlement,  and  for  a  declaration  that  the 
plaintifEs  were  entitled  in  possession  to  the  same 
property. 

The  defendants  were  Mrs.  Harle  and  the  present 
trustees  of  the  settlement. 

Gatey  for  the  executors  of  Mr.  Harle. — ^We 
contend  that,  by  the  covenant  in  the  separation 
deed,  Mrs.  Harle's  interest  was  intended  to  be 
absolutely  extinguished.  The  contention  which 
was  raised  on  her  behalf  in  the  correspondence 
was,  that  her  interest  became  part  of  her 
husband's  estate,  and  was  thus  subject  to  the 
charge.  That  point  concerns  chiefly  Mr.  Harle's 
children,  for  whom  Mr.  Wheeler  appears.  In 
chambers  a  contention  was  raised  for  the  first 
time  that  Mrs.  Harle's  interest  under  the  settle- 
ment was  a  reversionary  interest  in  personalty, 
which  she  had  no  power  to  bind.  But  the  court 
had  power  to  bind  her  interest,  and  did  bind  it 
by  sanctioning  the  compromise  (Wall  v.  Rogers, 
21  L.  T.  Hep.  654 ;  L.  Hep.  9  Eq.  58),  and  she  has 
elected  to  uphold  the  settlement,  and  is  bound  by 
her  election. 

Wheeler  for  the  children  of  Mr.  Harle. — ^I 
support  the  argument  that  the  covenant  is 
binding.  On  the  question  whether  the  released 
life  interest  forms  part  of  Mr.  Harle's  estate  our 
interests  differ. 

Archibald  Brown  for  Mrs.  Harle. — At  the  date 
of  the  separation  deed  the  property  was  in  the 
same  state  that  it  had  been  originally,  and  the  in- 
tention was  that  Mr.  Harle's  annuitv  should  be 
chai^d  upon  the  whole  of  it.  The  husband 
agreed  to  secure  the  annuity  for  the  life  of  the 
wife.  Mr.  Gatey's  contention  is,  that  she  is  to 
have  no  security  except  during  the  joint  lives 
of  husband  and  wife.  The  intention  was  that 
the  wife's  interest  should  be  kept  alive  in  order 
to  support  the  charge ;  or,  to  put  it  another  way, 
the  husband's  interest  at  the  date  of  the  separa- 
tion deed  consisted  of  his  own  original  interest 
and  the  interest  which  his  wife  surrendered  in 
bis  favour.  If  the  deed  does  dot  express  this 
intention,  the  whole  matter  rests  in  contract,  and 
the  court  has  jurisdiction  to  rectify  it,  and  order 
its  specific  performance  in  the  same  action: 

Olley  V.  Fisher,  55  L.  T.  Eop.  807 ;  34  Ch.  Div.  367. 

If  this  is  not  conceded,  then  I  say  the  covenant  is 

bad  altogether : 

Buchnaster  v.  Bvchmasier,  56  L.  T.  Bep.  795  ;  35 
Ch.  Civ.  21  (affirmed  in  the  House  of  Lords 
nnder  the  name  of  Beaton  v.  Beaton,  58  L.  T.  Bep. 
565 ;  13  App.  Cas.  61). 

That  case  also  shows  that  the  approval  of  the 
court  would  not  bind  what  the  married  woman 
could  not  bind  herself.  But,  as  a  matter  of  fact, 
the  court  did  not  approve  the  separation  deed ;  it 
left  the  parties  to  take  their  own  course.  Stamper 
V.  Barlcer  (6  Mad.  167)  and  CdhiU  v.  CahUl  (49 
L.  T.  Rep.  605;  8  App.  Cas.  420)  are  conclusive 
against  Mrs.  Harle  havisg  power  to  bind.     No 


acts  of  acquiescence  or  confirmation  would  have 
any  effect  unless  they  amounted  to  an  actual  dis- 
position of  the  property  by  Mrs.  Harle  while 
discovert : 

Beaton  v.  Beaton  {ubi  sup.). 
There  was  nothing  approaching  to  that  here. 

Qatey  in  reply  as  to  the  validity  of  the  cove> 
nant. — The  cases  cited  by  my  friend  are  dis- 
tinguishable. Seaton  v.  Beaton  was  an  attempt 
to  make  the  Infants'  Settiement  Act  apply  to  a 
case  which  was  outside  it.  In  the  others  there 
was  no  sanction  of  the  court  to  a  compromise. 
The  dismissal  of  the  petition  on  terms  in  this 
case  is  equivalent  to  a  sanction  of  the  terms. 
Mrs.  Harle  has  elected  since  her  husband's  death 
to  confirm  the  settlement.  It  is  clear  that  & 
married  woman  may  so  elect : 

Barrow  v.  Barrow,  33  L.  T.  Hep.  O.  S.  42  ;  4  K.  &  J. 

409; 
Wilder  v.  Piggott,  48  L.  T.  Bep.  112  ;  22  Ch.  Div. 

263; 
Be  Hodson ;  Williams  v.  Knight,  71  L.  T.  Bep.  77  ; 
(1894)  2  Ch.  421. 

And  the  receipt  of  the  annuities  bv  Mrs.  Harle  is 
sufficient  so  show  that  she  did  elect.  OreenhiU 
v.  North  British  and  ifercantile  Insurance  Com- 
pany (69  L.  T.  Rep.  526 ;  (1893)  3  Ch.  474)  is  the 
latest  authority  on  the  subject,  and  is  distinctly  in 
favour  of  election.  As  to  the  construction  of  the 
covenant,  it  is  plain  that  there  was  no  intention 
to  give  a  charge  on  Mrs.  Harle's  life  interest.  If 
there  had  been  it  would  have  been  expressed,  not 
left  to  chance. 

Wheeler  for  the  children  of  Mr.  Harle. — The 
effect  of  the  release  of  Mrs.  Harle's  estate  la  to 
extinguish  it  altogether,  and  to  accelerate  the 
remainder  given  to  the  children.  There  is  nothing 
to  keep  the  life  estate  of  Mrs.  Harle  in  existence 
either  for  her  benefit  or  that  of  her  husband's 
estate : 

Jull  v.  Jacobs,  35  L.  T.  Bep.  153 ;  3  Ch.  Div.  703. 

Archibald  Brown  in  reply  as  to  acceleration. 

May  29.— NOETH,  J.  (after  stating  the  facte 
of  the  case,  and  the  provisions  of  the  separation 
deed  and  the  deed  of  security  of  even  date 
therewith,  proceeded) :  The  first  question  between 
the  parties  is  one  of  constmction.  What  was  the 
interest  of  the  husband  under  the  settlement 
which  was  charged  by  this  deed?  The  only 
interest  be  had  then  was  his  own  life  estate  in 
possession,  and  the  tdtimate  reversion  so  far  as 
related  to  h:8  own  property  on  there  being  no  issue 
of  the  marriage,  and  on  his  own  children  by  his 
first  marriage  failing  to  obtain  a  vested  interest. 
The  question  is,  whether  the  husband's  estate 
is  entitled  to  this  reversionary  interest  during 
the  remainder  of  the  wife's  life  alter  the  husband's 
death,  and  whether  that  reversionary  interest  is 
charged  by  this  deed.  I  do  not  see  how  that  life 
interest  came  within  the  terms  of  the  deed.  The 
husband  did  not  take  it  under  the  settlement  at  alL 
If  he  got  it  at  all  it  was  by  virtue  of  this  transaction, 
by  virtue  of  the  execution  of  these  deeds  between 
the  husband  and  wife.  It  was  said  that  it  was 
intended  that  this  interest  should  be  kept  alive 
for  the  purpose  of  this  charge.  That  seems  to 
me  not  to  m  the  true  view.  If  it  was  intended 
that  this  life  interest  should  continue,  nothing 
would  have  been  easier  than  to  say  so.  But  the 
deed  says  nothing  of  ihe  kind,  and  the  6th  olaoae 
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of  the  deed,  -which  says  that  the  life  iatarest  of 
the   wife   is    to    be    absolutely  extingaished,  is 
entirely  inconsiBteiit  with   any  intention  to  keep 
it  alive.    Then  another  question  arose.    Is  the 
effect  of  what  has  been  done  to  keep  alive  this 
life  interest  for  the  benefit  of  thehnsband's  estate 
independently  of  the  question  of  the  widow  having 
a  charge  on  it ;  or  is  the  effect  to  accelerate  the 
estate  Umited  after  it  P    The  settlement  says  that, 
"  after  the  determination  of  the  previous  tmats," 
the  trusts  in  favour  of  the  children  are  to. take 
effect;   and  it  seems  to  me  clear  that,  evoi  ae 
between  the  husband  and  the  children  of  the  first 
marriage,  this  life  estate  was  not  in  any  sense 
kept  alive,  but  was  absolutely  extinguished,  and 
on  the  husband's  deatii  the  estates  in  remainder 
came  into  possession  by  the  express  words  of  the 
deed  itself!    The  case  of  Jull  v.  Jacobs  (ubi  »up.) 
was  cited  as  an  authority  on  this  point.    Mr. 
Archibald  Brown  tried  to  distinguish  that  case 
on  the  ground  that  the  life  intwest  there  was 
extlngaiuied     by     the    statute    which     makes 
bequests  to  a  witness  of  the  will  void.    I  do 
not    see     that     that    makes     any    difference. 
In  Lainson  r.  Lainson  (24  L.  T.  Bep.  O.  S.  86 ; 
5  De  6.  M.  &  G.  754)  the  limitations  were  very 
similar,  and  the  life  estate  was  revoked  by  a  codicil. 
But  the  case  which  comes  neatest  to  this  of  those  I 
have    seen   is  FaUer  v.  Fuller   (Cro.  Eliz.  422). 
The  marginal  note  is  this :  "  If  a  devise  be  made 
of  lands  in  tail  with  divers  remainders  over,  and 
the  devisee  (i.e.,  the  devisee  in  tail)  dies  leaving 
issue  in  the  lifetime  of  the  devisor,  the  next  in 
remainder   shall  have    the    land,   although    the 
devisor  had  declared  viva  voce  that  the  issue  of 
the  devisee  should  have  it."     Gawddy,  J.  dealt 
with  that  first  point  first,  and  then  he  says :  "To 
the  second  point  there  is  no  doubt  but  that  he 
in    remainder   shall    have  it  presently,   for  the 
devise  being  void  to  the  first  it  is  as  if  it  bad  never 
been  made ;  so  it  is  if  the  first  devisee  refuses,  he 
in  the  remainder  shall  have  it  presently."    Then 
he  refers  to  two  or  three  old  cases,  and  on  this 
point  all    the  judges    agreed  with  him.    Kow, 
those  two    points  being  disposed  of,  the    next 
question  is  whether  the  wife  could  assign  this 
reversionary  interest  in  personalty.    I  have  great 
difficulty  in  seeing  how  she  could.    Several  cases 
were  cited  on  that   point  which,  subject  to  a 
question  of  election  to  be  dealt  with  by-and-by, 
seem  to  me  conclusive  on  the  point.     [His  Lord- 
ship then  referred  at  some  length  to  the  following 
cases:    Stamper  v.  Barker  [ubi  sup.);    Wall  v. 
Wall    (15    Sim.  513);    Mobinson   v.  Wheelwright 
(27  L.  T.  Bep.  O.  S.  73;   6  De  G.  M.  &  G.  535) ; 
CakiU  V.  Cahill  {ubi  sup.) ;  Buchmaster  v.  Buck- 
master  (ubi  sup.) ;  and  Seaton  v.  Seaton  {ubi  sup.), 
and    proceeded:]   The    last    case,   with    others, 
settles  the   question   that   the  approval  by  the 
Divorce  Court  of  this  compromise  would  not  help 
the   matter;   but  there  is   this   to   be   said    in 
addition :  I  do  not  see  that  there  was  any  ap- 
proval by  the  court  of  the  compromise  such  as 
could  give  a  greater  validity  to  the  agreement 
of  the  parties,  because,  in  point  of  fact,  the  court 
did  not  approve  of  the  terms  which  were  settled ;  ' 
it  left  those  entirely  to  the  parties,  they  were 
settled  by  the  parties,  and,  the   parties  having 
settled  U^m,  the  court  merely  stayed  proceedings 
on  the  petition  by  consent.    Then  there  is  tms 
to  be  said   about  the  present  case:   There  are 
many  caaes  in  which  it  has  been  stated  that  a 


nmrried  woman  might  be  bound  by  reason  of  her 
having  committed  a  fraud.    It  is  not  suggested 
that  there  was  any  fraud  in  this  case.    Every- 
thing here  was  perfectly  clear  and  above  board. 
The  rights  of  the  parties  were  correctly  appre- 
ciated and  set  out  in  the  two  instruments  of  the 
30th  June  to  which  I  have  referred,  and  it  was 
quite  clear  to  the  parties  at  the  time  that  the 
interest  of  the  wife  was  a  reversionaiy  interest, 
and  one  with  respect  to  which  she  was  not  com- 
petent to  deal  at  the  time.    She  does  not  assign 
her  reversionary  interest;  there  is  only  a  covenant 
by  her  that  after  the  coverture  has  come  to  an 
end  by  the  death  of  the  husband  then,  when  the 
reversionary  life  interest  has  fallen  into  posses- 
sion, she  will  assign.    It  is  quite  clear,  therefore, 
that  the  parties  had  before  them  what  the  rights 
of  the  respective  persons  previous  to  the  arrange- 
ment were,  and  the^  entered  into  the  arrangement 
as  actually  made  with  their  eyes  open.    Then  it 
was  suggested  that  there  had  been  some  confirma- 
tion by  Mrs.  Harle.    This  interest  was    rever- 
sionary until  the  husband's  death,   and  if   she 
could  not  bind  it  by  the  an-angement  made  on 
the  separation,  she  had  no  more  power  to  bind  it 
at    any   later   period    during    the   time    of  her 
husband's  life.    It  still  was  an  interest  in  rever- 
sion, and  the  original  incompetency  to  deal  with 
it  continued  down  to  the  time  when  the  husband 
died.    The  husband  died  in  1891.    There  have 
been  times  since  then,  no  doubt,  when  she  might 
have  confirmed  it,  but  I  do  not  find  that  there  has 
been  a  confirmation  by  her  since  that  time.    She 
was  quite  willing  to  carry  out  the  arrangement 
made  according  to  the  view  taken  by  her  and  her 
legal  advisers  of  what  her  rights  in  the  matter 
were,  but  she  never  agreed  to  carry  it  out  in  any 
other  shape  than  that  which  they  insisted  was  her 
legal  right.    In  my  opinion  they  were  mistaken 
in  the  view  they  took  of  what  her  legal  right 
was;  but  that  cannot  make  a  consent  to  carry 
the  deed  out  according   to  the  view  she  took, 
a  consent  to  carry  it  out  or  a  confirmation  of 
it  according  to  a  totally  different  construction 
which  she  and  her  advisers  from   the  first  re- 
pudiated.   Then  we  come  to  the  remaining  point. 
It  is  alleged  that  she  made  an  election  by  enter- 
ing into  the  arrangement  contained    in    those 
deeds  at  that  time,  and  that  is  a  part  of  the  case 
that  has  given  me  more  difficulty  than  anything 
else.    In  Seaton  v.  Seaton  (ubi  sup.)  Lord  Mac- 
naghten  pointed  out  in  his  judgment  the   fact 
that    the    case    before    him    then    was   not    a 
case  of  election  at  all.    He  says :  "  It  must  be 
borne  in  mind  that  there  is  no  question  her© 
of    election.    The    husband  settled    nothing   of 
his  own.    The  wife  was  entitled    to    repudiate 
the    settlement    which     is    said    to    be     hers 
when  she  became  discovert.    By  so  doing  she 
disappointed  no  one  who  had  contributed  to  the 
settlement.    She  raised  no  question  of  election. 
To  confirm  the  settlement  (if  that  be  the  proper 
expression)  it  would  have  been  necessary  for  her 
to  have  made  a  new  gift.    Until  a  gift  is  actually 
perfected  the  donor  may  always  withdraw.    Yet 
it  was  said  that  a  married  woman  may  elect  to 
dispose  of  her  reversionary  interest  in  cases  like 
this.    That  was  said  to  be  established  by  Barrow 
v.  Barrow,  Wilder  v.  Pigott,  and  particularly  by  the 
later  case  of  Qreenhul   v.    The   North   British 
Mercantile  Insurance  Company  (ubi  sup.)  before 
Stirling,  J.,  and  which  is  a  case  I  must  refer  to. 
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But  first  of  all  I  will  refer  to  Barrov)  v.  Barrow,  a 
leading  case  perhaps  on  a  married  woman's  right 
and  power  to  elect.  There  it  is  necessary  to  look 
at  what  the  facts  were.  "  By  an  ante-nuptial 
settlement  the  intended  husband  covenanted  to 
settle  lands,  of  which  the  intended  wife,  then  an 
infant,  was  tenant  in  tidl,  upon  trusts  for  her 
49eTiarate  use  for  life,  remainder  for  himself  for 
life,  remainder  for  the  children  of  the  mar- 
riage. The  wife,  having  attained  twenty-one, 
filed  a  bill  by  her  next  friend  against  her  busband, 
And  obtained  a  decree  for  specific  performance  of 
the  covenant,  with  directions  for  raising  the  costs 
out  of  the  estate ;  and,  by  virtue  of  uie  decree, 
she  received  during  the  husband's  lifetime," 
certain  rents,  and  so  on.  It  was  held,  "  that  those 
acts  on  the  part  of  the  wife  amounted  to  an 
election,  and  that  she  was  bound  by  the  decree,  and 
she  was  ordered  to  settle  the  premises  accord- 
ingly." The  case  of  Wilder  v.  Pigott  {uhi  gwp.) 
was  a  very  similar  case.  That  was  a  case  in 
which,  the  wife  being  an  infant,  personal  property 
-derived  under  her  father's  marriage  settlement 
was  assigned  by  the  husband  and  wife  to  trustees 
upon  the  usual  trusts.  There  was  a  covenant  by 
the  husband  that  he  and  bis  wif6  would  so  soon 
as  she  should  attain  the  age  of  twenty-one  years 
-convey  and  assign  real  and  personal  property 
to  which  she  was  entitled  under  the  wiU 
of  her  father;  and  it  was  provided  that, 
if  the  wife  should  refuse  or  neglect  to  do  so,  it 
should  be  lawful  for  the  trustees  to  accumulate 
any  part  of  the  income  payable  to  her  for  the 
other  persons  interested  under  the  settlement. 
There  was  an  agreement  to  settle  the  wife's  after- 
acquired  personal  property.  On  the  13th  April 
1874,  a  week  after  the  wife  attained  the  age  of 
twenty-one,  she  and  her  husband  executed  a  deed, 
which  she  acknowledged,  by  which  she  assigned 
all  the  personal  property  expressed  to  be  assigned 
by  the  settlement  which  had  not  become  vested  in 
possession,  and  conveyed  property  purported  to 
oe  conveyed  by  the  settlement  upon  the  trusts 
thereof.  At  the  date  of  the  settlement  she  was 
contingently  entitled  to  a  reversionaty  interest  in 
personal  estate,  but  it  was  not  actually  assigned 
by  the  deed  of  confirmation  because  it  did  not 
come  within  the  provisions  of  Sir  Richard  Malins' 
Act.  It  fell  into  possession,  and  it  was  by  the 
direction  of  the  wife  and  husband  invested  in  the 
names  of  the  trustees.  The  husband  had  died 
-and  the  wife  ha  d  become  of  unsound  mind,  but 
not  so  found  by  inquisition,  and  then  it  was  held, 
"  following  Barrow  v.  Barrow  {uhi  8U-p.),  and  Smith 
Y.  Lucas  (45  L.  T.  Rep.  460 ;  18  Ch.  Div.  531),  that 
the  wife  could  during  her  coverture  elect  to  con- 
firm the  settlement,  and  that  she  bad  by  her  acts 
elected."  Kay,  J.  says  :  "  The  first  question  is, 
whether  the  wife  could  elect  during  her  coverture 
to  confirm  the  settlement.  It  seems  clear  from 
the  decisions  in  many  cases,  of  which  Barrow  v. 
Barrow  (uM  tup.)  and  Smith  v.  Lucas  {ubi  sup.) 
are  examples,  that  she  could  so  elect.  Then 
has  she  in  fact  elected?  I  cannot  doubt  that 
the  acts  to  which  I  have  referred,  and  which 
manifested  a  deliberate  intention  on  her  part 
to  recognise  the  settlement,  amounted  to  an 
election  to  confirm  it.  The  effect  of  such 
a  confirmation  was  to  make  the  settlement  as 
binding  and  as  opei-ative  in  equity  aa  it  would 
have  been  if  she  bad  been  of  full  age  at  the  time 
when  she  executed  it.    In  that  case  it  is  not  dis- 


puted that  this  contingent  reversionary  property 
would  have  been  bound  in  equity  by  the  settle- 
ment. It  was  more  than  a  mere  expectancy ;  it 
was  property  to  which  she  was  at  the  date  of  the 
settlement  contingently  entitled  in  reversion; 
and  it  seems  to  come  within  the  very  words  of  the 
first  assignment  as  well  as  of  the  covenant.  The 
covenant,  as  was  remarked  in  Smith  v.  Lucas, 
was  not  void  but  only  voidable,  and  when  ratified 
was  as  binding  as  if  it  had  been  originally  made 
by  a  person  who  was  sui  juris."  Then  come 
these  very  noticeable  words  in  that  view,  "  Of 
course  no  case  of  election  arises."  So,  although 
he  has  been.-  speaking  all  along  of  the  wife 
electing,  yet  he  was  using  the  word  "  electing  "  in 
the  general  sense  as  meaning  an  election  whether 
the  wife  would  adopt  a  settlement  or  reject  it, 
would  approbate  or  reprobate — and  he  was  not 
referring  to  election  in  the  technical  sense  of  the 
choice  By  a  person  who  can  take  either  of  two 
things  as  to  which  of  the  two  she  elects  to  take. 
Then  these  words  at  the  end  are  very  remarkable 
in  that  view  of  the  case,  "no  election  arises." 
There  Eay,  J.  was  using  tie  word  "  election  "  in 
the  strict  sense,  and  saying  that  the  election  of 
an  infant  when  of  age  to  confirm  a  deed  executed 
by  that  infant  during  infancy,  although  you  may 
call  it  election  if  you  like,  is  not  election  in  the 
sense  in  which  the  word  is  legally  used.  There- 
fore, those  two  cases  were  simply  this :  the  infant 
executes  a  deed;  the  infant  is  not  absolutely 
bound,  because  the  deed,  though  not  roid,  is 
voidable,  and  the  infant  may  at  any  reasonable 
time  after  coming  of  age  repudiate  and  reject  it, 
but  if  the  infant  chooses,  instead  of  rejecting, 
to  coiifirm  it,  that  is  a  thing  a  married  woman  is 
perfectly  competent  to  do  ;  and  it  has  been  held 
that  she  may  do  it,  even  by  a  deed  not  acknow- 
ledged ;  and  that  is,  as  he  says,  not  an  election. 
Thei-e  is  one  other  case  which  has  given  me  more 
difficulty  in  dealing  with  it,  that  is  the  decision  of 
Stirling,  J.  in  GreenhiU  t.  The  North  British  and 
Mercantile  Insurance  Company  {ubi  sup.).  There 
the  facts  were  very  different  from  this  case  ;  but 
I  must  say,  on  reading  that  case  carefully,  that 
the  learned  judge  does  seem  to  have  come  to 
the  conclusion  mat  there  were  sufficient  acts 
done  to  enable  a  woman  to  bind  the  rever- 
sionary intei-est  in  personalty  while  she  was 
covert.  He  says :  "  In  the  present  case  an  agree- 
ment for  a  settlement  was  come  to  before  the 
marriage  of  Mr.  and  l£rs.  Greenhill,  and  bat  for 
the  provisions  of  the  Statute  of  Frauds  that 
agi'eement  would  have  been  completely  binding 
on  all  parties.  That  statute  prevented  any  action 
being  Drought  on  the  agreement  against  Mra. 
Greenhill,  though  she  might  have  brought  an 
action  to  enforce  it  against  Mr.  Greenhill,  because 
he  signed  it,  and  she  did  not.  "  She  did  not 
bring  an  action,  but  by  her  acts  she  recognised 
the  agreement  and  elected  to  have  the  benefit  of  it. 
To  such  a  state  of  things  the  principles  laid 
down  in  Barrow  y.  Barrow  {ubi  sup.)  and 
Wilder  v.  Pigott  {ubi  sup.)  appear  to  me  to 
be  applicable ; "  and  then  he  holds  that,  that 
being  so,  those  cases  were  an  authority  for  his 
arriving  at  the  coniilusion  at  which  he  did  arrive. 
But  those  two  cases  do  not  seem  to  me  to  bear  on 
it,  for  the  reasons  I  have  just  mentioned ;  because 
those  were  cases  where  an  infant  was  bound 
subject  to  avoiding  the  deed,  and  nothing  ooold 
be  chosen  but  to  avoid  the  deed  or  to  confirm  it. 
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In  the  case  before  Stirling,  J.,  Mrs.  Greenhill  was 
not  an  infant ;  but,  on  the  other  hand,  she  had 
never  executed  the  deed  or  signed  the  agreement, 
and  therefore  she  was  not  bound.  However,  in 
that  case,  Stirling,  J.  came  to  the  conclusion  that 
Barrow  v.  Barrow  and  Wilder  v.  Pigott  were 
authorities  that  enabled  him  to  come  to  the  con- 
clusion upon  the  facts  to  which  he  did  come.  I 
do  not  see  that  those  cases  really  apply  to  that 
case  or  apply  to  this,  although,  no  doubt,  his 
decision  may  have  been  perfectly  right,  having 
cegard  to  the  different  state  of  circumstances 
which  was  said  to  amount  to  confirmation  in  that 
case.  Those  are  the  cases  which  were  relied  on 
AS  to  the  question  of  election.  In  the  present  case 
I  do  not  find  that  Mrs.-  Harle  ever  was  in  a  posi- 
tion to  elect,  according  to  the  strict  legal  view  of 
what  election  is.  She  never  did  choose  between 
two  different  things,  doing  one  thing  or  doing 
another,  she  having  the  power  to  do  both.  She 
was  clearly  barred  to  the  knowledge  of  all  parties 
from  dealing  with  her  reversionary  interest  at 
that  time,  and  therefore,  in  my  opinion,  the  agree- 
ment made  at  that  time  does  not  bind  the  inte- 
rest. The  answer  to  the  question  raised  on  the 
enmmons  will  be  that,  having  regard  to  the  provi- 
aions  of  the  separation  deed,  Mrs.  Earle  is  still 
entitled  to  a  life  interest  in  the  property  com- 
prised in  the  settlement. 

Solicitors :  Close  and  Co ;  Creehe  and  Hornby 
Porter,  agents  for  Patrick  and  Son,  Durham. 


Tuesday,  June  25. 

Pegoe  v.  The  Neath  and   Distbict 

Tramways  Company,  (a) 

Tramways  company — Debenture-holders'  action — 
Appointment  of  receiver  and  manager — Penalty 
for  non-repair  of  tramway  rails — Tramways  Act 
1870  (33  *  34  Vict.  c.  78),  ss.  28,  56. 

Sy  an  order  made  in  a  debenture-holders'  action  a 
receiver  and  manager  was  appointed  of  the 
undertaking,  property,  and  business  of  a  tram- 
ways company,  which  under  the  provisional  order 
of  the  Board  of  Trade  whereby  it  was  formed, 
and  sects.  28  and  56  of  the  Tramways  Act  1870 
tvas  liable  to  penalties  in  case  of  neglect  to 
Jceep  in  good  repair  the  rails  and  tramways. 
Subsequently,  at  the  instance  of  the  county  council 
for  the  county,  an  order  was  made  by  the  Petty 
Sessional  Divisional  Court  against  the  tram- 
icays  company  for  the  payment  of  a  certain  sum, 
the  amount  of  penalties  incurred  by  not  keeping 
in  good  repair  the  rails  of  the  tramways,  such 
.rum  in  default  of  payment  to  be  levied  by  dis- 
tress and  sale  of  the  company's  goods.  On  the 
application  of  the  county  council  for  leave  to 
distrain  on  the  company's  goods  for  payment 
of  the  sum  notwithstanding  the  appointment  of 
the  receiver  and  manager : 

Meld,  that  the  order  appointing  the  receiver  and 
manager  would  not  have  been  made  since  the 
decision  of  the  Court  of  Appeal  in  Marshall  v. 
The  South  Staffordshire  Tramways  Company 
{-■1  L.  T.  Bep.  542;  (1895)  2  Ch.  36);  that  the 
county  ^council  were  not  affected  by  it  except  that 
it  prevented  them  from  touching  the  property 
of  tlie  company  without  the  leave  of  the  court ; 
and  that  the  county  council  were  entitled  to  the 
leace  they  asked  for. 

lot  ttefunui  by  J.  Tucstbau.  £aq.,  lSarrliiter-»t-l,ii». 


This  was  a  summons  by  the  county  council  for 
the  county  of  Glamorgan,  and  David  Morgan 
Davies,  the  district  surveyor  to  the  council,  for  an 
order  that  Matthew  Whittington,  the  receiver 
appointed  in  the  action  of  Pegge  v.  The  Neath 
and  District  Tramways  Company  Limited,  might 
be  ordered  to  pay  to  the  applicants  the  sum  of 
4352.  48.  6(2.,  the  amount  of  penalties  incurred 
upon  disobedience  by  the  defendant  company  of 
an  order  of  the  Neath  Petty  Sessional  Divisional 
Court  to  keep  in  good  condition  and  repair  the 
rails  of  their  tramways,  and  further  penalties  of 
11.  for  every  day  on  which  the  defendant  company 
should  continue  to  omit  to  keep  such  rails  in 
good  condition  and  repair;  or  that  the  sum  of 
4361.  4s.  6d.  and  further  penalties  might  be  a 
first  charge  on  the  property  and  assets  of  the 
defendant  company ;  or  that  the  applicants  might 
be  at  liberty  to  forthwith  distrain  upon  the  goods, 
chattels,  and  effects  of  the  defendant  company 
for  the  sum  of  4352. 11«.  6d.  and  further  penalties 
as  aforesaid.  The  defendants  to  the  summons 
were  the  parties  to  the  action. 

The  defendant  company  was  formed  in  1873  by 
a  Provisional  Order  of  the  Board  of  Trade  made 
under  the  provisions  of  the  Tramways  Act  1870, 
and  confirmed  by  the  Tramways  Order  Confirma- 
tion Act  1873. 
Clause  8  of  the  Provisional  Order  provided : 
The  promoters  shall  at  all  times  maintain  and  keep  in 
good  condition  and  repair  the  rails  of  which  any  of  the 
tramways  shall  for  the  time  being  consist,  and  if  the 
promoters  at  any  time  fail  to  comply  with  this  provision, 
or  with  any  of  the  requirements  of  the  Tramways  Act 
1870,  they  shall  be  subject  to  a  penalty  not  exceeding 
51.  for  every  day  on  which  such  act  of  omission  continues, 
and  snch  penalty  may  be  recovered  as  by  clause  56  of 
the  said  Act  is  provided. 

The  Tramways  Act  1870  provides  by  sect.  28 : 
The  promoters  shall,  at  their  own  expense,  at  all  times 
maintain  and  keep  in  good  condition  and  repair,  with 
snch  materials  and  in  snch  manner  as  the  road  autho- 
rity shall  direct,  and  to  their  aatisfaotion,  so  much  of 
any  road  whereon  any  tramway  belonging  to  them  is 
laid  as  lies  between  the  rails  of  the  tramway '  and 
(where  two  tramways  are  laid  by  the  same  promoters 
in  any  road  at  a  distance  of  not  more  than  four  feet  from 
each  other)  the  portion  of  the  road  between  the  tram- 
ways, and  in  every  case  so  much  of  the  road  as  extends 
eighteen  inches  beyond  the  rails  of  and  on  each  side  of 
any  such  tramway. 

And  by  sect.  56 : 

All  tolls,  penalties,  and  charges  under  this  Act,  or 
under  any  Ijye-law  made  in  pursuance  of  this  Act,  may 
be  recovered  and  enforced  as  follows : — In  England 
before  two  justices  of  the  peace,  in  manner  directed  by 
the  Act  11  &  12  Vict.  c.  43,  and  any  Act  amending  the 
same. 

In  the  year  1873  the  defendant  company  issued 
a  series  of  mortgage  debentures  by  which  "the 
undertaking,  lands,  bouses,  stables,  plant,  property, 
and  effects,  both  present  and  future,"  of  the  de- 
fendant company  were  expressly  charged  with 
the  repayment  of  the  money  advanced  to  the 
debenture-holders. 

By  an  order  made  on  the  15th  Dec.  1893  by  the 
Neath  Petty  Sessional  Divisional  Court,  the 
defendant  company  were  convicted  of  not  main- 
taining and  keeping  in  good  condition  and  repair 
tho  rails  of  their  ti-amways,  and  were  adjudged 
to  forfeit  and  pay  a  sum  of  52.,  and  also  a 
fm'ther  sum  of  52.  and  7».  for  costs  foithwith, 
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and  in  default  of  payment  it  was  adjudged  that 
the  same  be  levied  by  distress  and  sale  of  the 
defendant  company's  goods ;  and  it  was  thereby 
ordered  that  for  each  and  every  day  that  the  defen- 
dant company  failed  to  maintain  and  keep  in  good 
condition  and  repair  the  rails  of  their  tramways, 
th^  should  pay  a  penalty  of  11. 

The  action  was  commenced  in  Sept.  1894,  by 
Charles  Pegge  and  James  Davies  Llewellyn,  on 
behalf  of  themselves  and  all  other  holders  of 
mortgage  debentures  of  the  defendant  company  ; 
and  on  the  3rd  Oct.  1894,  upon  the  application  of 
the  plaintifEs  in  the  action,  an  order  was  made  by 
the  V  acation  Judge,  appointing  Matthew  Whit- 
tington  receiver  and  manager  of  the  undertaking, 
property,  and  business  of  the  defendant  company, 
against  which  the  company  did  not  appeal.  On 
the  12th  Jan.  1895  the  ordinary  judgment  in  a 
debentui'e'holders'  action  was  obtained. 

B^  an  order  of  the  Neath  Petty  Sessional 
Divisional  Court,  made  on  the  8th  Feb.  1895, 
it  was  adjudged  that  David  Morgan  Davies,  the 
district  surveyor  of  the  Glamorganshire  County 
Council,  should  recover  against  the  defendant 
company  the  sum  of  420Z.  for  penalties  incurred 
by  disobedience  to  an  order  to  maintain  and  keep 
in.  good  condition  and  repair  the  rails  of  their 
tramways,  and  51.  4s.  6d.  for  costs,  amounting 
together  to  the  sum  of  4051.  4s.  6d.,  and  it  was 
ordered  that  the  defendant  company  should  pay 
the  same  forthwith ;  and  if  the  same  should  not 
be  paid  as  ordered,  it  was  further  ordered  that  the 
same  should  be  levied  by  distress  and  sale  of  the 
goods  and  chattels  of  the  defendant  company. 

Vernon  Smith,  Q.C.  and  J.  0.  Wood  for  the 
summons. — We  have  a  right  to  distrain  on  the 
goods  of  the  defendant  company  for  the  amount 
of  the  penalties  they  have  been  ordered  to  pay. 
The  liability  of  the  defendant  company  to  the 
payment  of  the  penalties  is  a  statutory  liability 
enforceable  by  the  statutory  remedy  of  distress, 
and  this  liability  is  inherent  in  the  undertaking 
of  the  defendant  company.  The  receiver  and 
manager  has  taken  over  the  undertaking  of  the 
defendant  company,  and  can  only  take  it  subject 
to  the  liabilities  attaching  to  it.  He  is  in  no 
better  position  in  this  respect  than  the  defendant 
company.    They  referred  to 

Oardner  v.  London,  Cliatham,  and  Dover  Railway 
Company,  15  L.  T.  Rep.  494 ;  L.  Eep.  2  Ch.  App. 
201; 

Marthall  v.  South  Staffordshire  Tramway  Company, 
72  L.  T.  Bep.  542  ;  (1895)  2  Ch.  36 ; 

Blalcer  v.  The  Herte  and  Estex  Waterth-orlis  Com- 
pany, 60  L.  T.  Bep.  776 ;  41  Ch.  Biv.  399. 

Ashton  Cross  for  the  defendants  to  the  sum- 
mons.— The  applicants  have  no  right  to  distrain 
on  the  property  of  the  defendant  company  in  the 
hands  of  the  receiver  and  manager  appointed  for 
the  debenture-holders.  The  debenture-holders  are 
not  liable  to  pay  the  penalties.  The  liability 
affects  only  the  promoters  of  the  defendant 
company,  and  the  debenture-holders  have  a  prior 
title  to  the  property  of  the  company.  A  sale 
of  the  property  of  the  defendant  company  at  the 
instance  of  the  applicants  would  cause  incon- 
venience to  the  public  quite  as  much  as  a  sale  by 
the  debenture-holders.  The  applicants  are  not 
entitled  to  do  anything  to  break  up  the  under- 
taking: 

Legg  v.  Mathteton,  2  Qiff.  71. 


NoBTH,  J.  stated  the  facts  set  out  above  and 
proceeded : — The  difficulty  is  to  enforce  the 
order  of  the  magistrates  by  reason  of  the 
possession  of  the  receiver  and  manager  for  the 
debenture-holders.  It  cannot  be  enforced  without 
the  leave  of  the  court.  This  is  an  application 
on  behalf  of  the  County  Council  for  the  County 
of  Glamorgan  for  leave  to  enforce  their  rights, 
notwithstanding  the  appointment  of  the  receiver 
and  manager.  TVhat  is  the  position  of  the  deben- 
ture-holders ?  In  the  case  of  Oardner  v.  London, 
Chatham,  and  Dover  Bailtnay  CoTnpany  {vhi  rup.) 
Lord  Cairns,  in  his  judgment,  says :  "  When  the 
court  appoints  a  manager  of  a  business  or  under- 
taking it  in  efEect  assumes  the  management  into 
its  own  hands ;  for  the  manager  is  the  servant  or 
officer  of  the  court,  and  upon  any  question  arising- 
as  to  the  character  or  details  of  the  management, 
it  is  the  court  that  must  direct  and  decide.  .  .  . 
Now,  I  apprehend  that  nothing  is  better  settled 
than  this,  that  the  court  does  not  assume  the 
management  of  a  business  or  undertaking  exoept 
with  a  view  to  the  winding-up  and  sale  of  tne 
business  or  undertaking.  The  management  is  an 
interim  management;  its  necessity  and  its  juris- 
diction spring  out  of  the  jurisdiction  to  liquidate 
and  sell ;  the  business  or  undertaking  is  managed 
and  continued  in  order  that  it  may  be  sold  as  a. 
going  concern,  and  with  the  sale  the  management 
ends.  To  the  management  of  the  undertakings 
of  the  London,  Chatham,  and  Dover  itailway 
Company,  assumed  by  the  Vice-Chancellor'eorderB 
of  the  12th  and  17th  July  1886,  no  limits,  short  of 
repayment  of  the  whole  debenture  debt,  could  be 
assigned,  for  it  has  not  been  and  could  not  be 
contended  that  there  would,  at  the  hearing  of  the 
cause,  be  any  power  of  selling  the  undertakings. 
But,  in  addition  to  the  general  principle  that  uie 
Court  of  Chancery  will  not  in  any  case  assume 
the  permanent  management  of  a  business  or 
undertaking,  there  is  that  peculiarity  in  the  under- 
taking of  a  railway  which  would  in  my  opinion 
make  it  improper  for  the  Court  of  Chancery  to 
assume  the  management  of  it  at  all.  When  Par- 
liament, acting  for  the  public  interest,  authorises 
the  construction  and  maintenance  of  a  railway, 
both  as  a  highway  for  the  public  and  as  a  road  on 
which  the  company  may  themselves  become  carriers 
of  passengers  and  goods,  it  confers  powers  and 
imposes  duties  and  responsibilities  of  the  largest 
and  most  important  kind,  and  it  confers  and 
imposes  them  upon  the  company  which  Parlia- 
ment has  before  it,  and  upon  no  other  body  of 
persons.  These  powers  must  be  executed  and  these 
duties  discharged  by  the  company.  They  cannot 
be  delegated  or  ti-ansferred.  The  company  •will, 
of  course,  act  by  its  servants,  for  a  corooration 
cannot  act  otherwise ;  but  the  resjMnsibility  will 
be  that  of  the  company.  The  company  could 
not  by  agreement  hand  over  the  management  of 
the  railway  to  the  debenture-holders.  It  is  im- 
possible that  the  Court  of  Chancery  can  make 
itself,  or  its  officer,  without  any  Parliamentary 
authority,  the  hand  to  execute  these  powers,  and 
all  the  more  impossible  when  it  is  obvious  that 
there  can  be  no  real  and  correlative  responsibility 
for  the  consequences  of  any  imperfect  manage- 
ment. It  is  said  that  the  railway  company  did 
not  object  to  the  order  for  a  manager.  This  may 
well  be  so.  But,  in  the  view  1  take  of  the  case, 
the  order  would  be  improper  even  if  made  on  the 
express  agreement  and  request  of  the  company." 
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"What  was  charged  by  the  debentures  in  that  case 
-was  the  "  undertaking  "  of  the  company,  and  what 
is  chai^d  by  the  debentures  in  the  present  case 
is  the  same  thing  in  my  opinion,  although  specific 
things  are  mentioned  in  the  debentures  as  well  as 
the   undertaking  of    the   company.      That  case 
relates  to  a  railway  company,  and  the  court  no 
donbt  has   made  a  distinction   between   railway 
and  tramway  companies,  and  has  in  some  cases 
appointed  receivers  and  managers  of  tramway 
companies  at  the  instance  of  their  debenture- 
holders.    But,  in  the  recent  case  of  Marshall  t. 
South    Staffordshire     Tramioaya     Company    (ubi 
sup.)  the  question  was  raised  whether  an  order 
appointing  a  receiver  and  manager  of  a  ti-amway 
company  such  as  has  been  made  in  this  case, 
following  other  orders,  ought  properly  to  be  made, 
and  the  Court  of  Appeal  decided  that  the  rule 
laid  down  in  Gardner  v.  London,  Chatham,  and 
Dover  Railway  Company,  with  respect  to  railway 
companies,  applies  equally  to  tramway  companies. 
Therefore,  in  the  case  of    such    a  company  a 
receiver  and  manager  cannot    properly   be  ap- 
pointed as  was  done  here,  and  the  order  for  such 
appointment,  which  has  been  made  in  the  present 
case,  would  not  be  made  now  after  the  decision  in 
Marshall  t.  South  Staffordshire  Tramways  Com- 
pany (ubi  sup.).     That  order,  however,  has   not 
been  appealed  from,  and  is  binding  on  the  parties 
to    it.      The    Glamorganshire    County    Council, 
however,  were  not  p^ies  to,  and  are  not  bonnd 
by,  the  order,  and  it  is  open  to  them  to  say  that 
they  are  not  affected  by  the  appointment  of  the 
receiver  and  manager  except  to  this  extent,  that 
they  must  have  the  leave  of  the  court  to  interfere 
with  his  possession.    For  that  leave  the  applicants 
now  ask.     I  must  hold  that  the  debenture- holders 
have  acquired  no  right  against  the  county  council 
under  the  order  for  the  appointment  of  a  receiver 
and  manager  of  the  property  of  the  defendant 
company,  and  I  must  give  them  leave  to  exercise 
their  right  of  distress.     But  both  parties  have 
asked  me  to  decide  as  to  all  their  rights.    It  is 
said  that  if  the  distress  is  put  in  force  incon- 
venience to  the  public  will  arise.    If  some  of  the 
defendant  company's  cars  are  seized  and  sold,  the 
pubUc   will   be   uEected   by  such    sale  equally 
whether  the  sale  take  place  at  the  instance  of  the 
Glamorganshire     County    Council    or    at    the 
instance  of  the  debenture-holders.    But  the  two 
cases  do  not  stand  in  the  same  position.     The 
power  of  distress  to  be  exercised  by  the  county 
council  is  an  express  statutory  power.    It  is  quite 
different  from  the  power  of  sale  given  by  the 
defoidant   company    to    the    debenture-holders. 
In   my   opinion    I    cannot    interfere    with    the 
exercise  by  the  county  council  of  the   express 
statutory  power.    Moreover,  the  objection  as  to 
affecting  the  undertaking  does  not  apply.     The 
statutory  power  of  distress  has  been  confeiTed 
with   the  object  of    compelling    the    promoters 
of   the  undertaking  to  keep    the  tramways   in 
repair.     If  this  were  not  done  the  public  would 
suffer    inconvenience,    and    the    object    of    the 
power  is  not  to    interfere  with   but  to    secure 
the  public  convenience.    I  must  give  leave  to  the 
Glamorganshire  County  Council  to  distrain,  not- 
withstanding the  appointment  of  a  receiver  and 
manager,  and  declare  that  they  are  entitled  to 
enforce  their  statutory  power  of  distress  in  order 
to  levy  the  penalties  under  the  orders  of  the 
Keath  Petty  Sessional  Divisional  Conrt»  notwith- 


standing any  rights  or  claims  of  the  debenture- 
holders. 

Solicitors :  Helder,  Boberti,  Son,  and  Walton, 
for  Morgan  and  Davies,  Neath ;  Charles  Everett. 


June  15  and  19. 

(Before  Stieling,  J.) 

Be  De  HoaHTON ;  De  Hoghton  v.  De 

HOGHTON.  (a) 

Bevenue — Legacy  duty — Annuity — Term  of  years 
— Trust  for  payment  out  of  rents  of  real  estate 
—  Direction  to  aeeumulate  surplus  rents  — 
Annuitant  tenant  for  life  subject  to  temi^—4& 
Geo.  3,  c.  28,  s.  4—8  &  9  Vict.  c.  76,  8.  4. 
A  testator  devised  certain  real  estate  to  trustees  for 
a  term  of  500  years,  and  subject  thereto  he  settled 
the  tame  in  strict  settlement  under  the  limita- 
tions whereof  A.  was  tenant  for  life.  The 
trusts  of  the  term  were  (inter  alia)  to  pay  out  of 
the  rents  and  profits  of  the  estate  an  annuity  of 
3000Z.  to  the  person  who  should  for  the  tim.e 
being  (subject  to  the  term)  be  entitled  under  the 
will  to  the  possession  or  receipt  of  the  rents  and, 
profits  of  the  estate,  and  subject  thereto  to  accu- 
mulate the  rents  and  profits  during  a  period  of 
twenty-one  years  from  the  testator's  death,  and 
invest  the  sams  in  the  purchase  of  real  estate  to 
be  settled  to  the  same  uses  as  the  testator's  real 
estate,  and  after  the  determination  of  the  twenty- 
one  years  to  pay  the  rents  and  profits  to  the 
person  for  the  time  being  entitled  to  the  real 
estate  comprised  in  the  term. 
Held,  that  during  the  continuance  of  the  twenty- 
one  years  A.'s  annuity  was  a  mere  charge  on  the 
estate  of  another  person,  and  consequently  that 
legacy  and  not  succession  duty  was  payable  in. 
respect  of  it  under  sect.  4  o/8  i  9  Vict.  c.  76. 
Attorney- Geneiiil  v.  Jackson  (2    Cr.   <t  /.   101) 

followed. 
Shirley  v.  Eail  Ferrers  (1  Ph.  167)  explained. 
Petition. 

Sir  Henry  de  Hoghton,  Bart.,  by  his  will  dated 
the  9th  Feb.  1875,  after  appointing  Sir  Charles 
de  Hoghton,  Richard  de  Hoghton,  and  Richard 
John  Flowerdew  trustees  and  executors  thereof, 
devised  all  his  freeholds  to  the  use  of  his  trustees 
for  the  term  of  500  years  to  commence  from  his 
decease  upon  the  trusts  thereinafter  declared 
concerning  the  same,  and  subject  to  that  term 
and  to  the  trusts  thereof,  to  the  use  (in  the  events 
which  happened)  of  Sir  James  de  Hoghton  for 
life,  with  remainder  to  the  use  of  his  first  and 
other  sons  successively  in  tail  male,  with  remainders 
over.  And  the  testator  declared  that  the  pre- 
mises were  limited  to  the  trustees  for  the  term  of 
500  years  upon  trust  by  and  out  of  the  rents  and 
profite  of  the  hereditamente  comprised  therein  to 
raise  and  pay,  as  therein  mentioned,  the  annui- 
ties or  annual  sums  for  the  time  being  payable 
under  the  will  or  any  codicil  thereto,  and  in  par- 
ticular to  raise  and  pay  to  the  person  who  for  the 
time  being  should  (subject  to  the  term)  be  entitled 
imder  the  will  to  the  possession  or  receipt  of  the 
rents  and  profits  of  the  devised  estates,  pi-ovided 
that  such  person,  if  a  male,  should  be  above  the 
age  of  twenty-one  years,  or,  if  a  female,  should 
be  above  the  age  of  twenty-one  years  or  have 

(a)  Beported  by  W.  IviUY  Cook,  Esq.,  BuTUter.at-Lkw. 
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married,  the  annuity  following  according  to  tlie 
age  of  the  recipient ;  that  is  to  eaj,  if  and  while 
the  recipient  was  under  the  age  of  twenty-five 
years  10002.,  and  if  and  while  between  the  ages  of 
twenty-five  and  thirty  years  2000Z.,  and  if  and 
when  above  the  age  of  thirty  years  3000Z.  And 
the  testator  declai-ed  that,  subject  to  the  trust 
thereinafter  ^declared  and  to  the  costs  and  ex- 
penses of  the  trusteed  as  therein  mentioned,  the 
trustees  should  during  the  period  of  twenty-one 
years  from  his  death  accumulate  the  rents  and 
profits  arising  from  the  hei-editaments  and  pre- 
mises comprised  in  the  term  as  therein  more 
particularly  mentioned  and  apply  the  same,  with 
the  accumulations,  upon  the  trusts  and  with  and 
subject  to  the  powers,  provisoes,  and  declarations 
thereinafter  contained  of  and  concerning  the 
moneys  to  arise  from  a  sale  in  pursuance  of  the 
power  of  sale  thereinafter  contained  as  therein 
mentioned,  and  after  the  determination  of  the 
said  period  of  twenty-one  years,  subject  as 
aforesaid,  shouhi  pay  the  i-ents  and  profits  to  the 
person  or  persons  for  the  time  being  entitled 
to  the  hereditaments  and  premises  comprised 
in  the  said  term  in  reversion  expectant  upon 
the  said  term.  And  the  testator  empowered 
his_  trustees  to  make  sales  or  exchanges  and 
to  join  in  partition  of  any  part  of  the  heradita- 
ments  from  time  to  time  subject  to  the  limitations 
of  the  will  as  therein  mentioned.  And  he  declared 
that  his  trustees  should  invest  all  moneys  which 
might  become  payable  upon  any  such  sale, 
exchange,  or  partition,  as  aforesaid,  in  the  pur- 
chase, as  therein  mentioned,  of  any  freehold, 
copyhold,  or  customary  hereditaments  in  Great 
Britain  for  any  estate  of  inheritance,  to  be  con- 
veyed or  surrendered  to  and  held  by  them  to  the 
uses  and  upon  the  trusts  and  with  and  subject  to 
the  powers,  provisoes,  and  declarations  of  the  wiU 
from  time  to  time  affecting  the  testator's  real 
estates  thereinbefore  devised,  or  as  near  thereto  as 
circumstances  should  then  admit  of  as  therein 
mentioned.  The  testator  thQn  devised  and  be- 
queathed all  his  copyhold,  customai-y,  and  lease- 
hold hereditaments  to  his  trustees  on  trusts 
similar  to  those  declared  concerning  his  fi'eeholds, 
and  he  also  bequeathed  the  residue  of  his 
personal  estate  to  his  trustees  upon  trust  {inter 
alia)  to  pay  legacy  duty  in  respect  of  all  legacies 
and  annuities  given  by  his  will  free  from  legacy 
duty.  And  he  directed  that  each  of  the  annuities 
given  by  his  wiU  should  be  free  from  legacy  duty. 

The  testator  died  on  the  2nd  Dec.  1876,  and 
shortly  after  his  death  an  action  was  commenced 
to  administer  his  estate. 

On  the  12th  April  1893,  Sir  J.  de  Hoghton 
succeeded  to  the  baronetcy,  and  thereupon  became 
entitled  under  the  trusts  of  the  will  to  an  annuity 
of  3000Z. 

This  was  a  x)etition  presented  by  the  present 
trustees  of  the  will,  which  raised  the  question 
whether  legacy  or  succession  duty  was  payable  in 
respect  of  the  annuity. 

Sect.  4  of  8  &  9  Vict.  c.  76,  provides  that : 

Every  gift  by  any  will  or  testamentary  instrument  of 
any  person,  which  by  virtae  of  any  such  will  or  testa- 
mentary instrument  is  or  shall  be  payable  or  shall  have 
effect  or  bo  satisfied  out  of  the  personal  or  movable 
estate  or  effects  of  such  person,  or  out  of  any  personal 
or  movable  estate  or  effects  which  such  person  hath 
had  or  shall  hare  hod  power  to  dispose  of,  or  which  gift 
is  or  shall  be  payable  or  shall  have-effect  or  be  satisfied 


oat  of  or  is  or  shall  be  ohargad  or  rendered  a  burden 
upon  the  real  or  heritable  estate  of  such  person,  or  any 
real  or  heritable  estate,  or  the  rents  or  profits  thereof, 
which  such  person  hath  had  or  shall  have  had  any  right 
or  power  to  charge,  burden,  or  affect  with  the  payment 
of  money,  or  out  of  or  upon  any  moneys  to  arise  by  the 
sale,  burden,  mortgage,  or  other  disposition  of  any  such 
real  or  heritable  estate,  or  ouy  part  thereof,  whether  snch 
gift  shall  be  by  way  of  annuity  or  in  any  other  form,  and 
also  every  gift  which  shall  have  effect  as  a  donatio 
mor/u  <rau«d,  shall  be  deemed  a  legacy  within  the  true 
intent  and  meaning  of  all  the  several  Acts  granting  or 
relating  to  duties  on  legacies  in  Great  Britain  and 
Ireland  respectively,  and  shall  be  subject  and  liable  to 
the  said  duties  accordingly.    .     .     . 

Saatinga,  Q.C.  and  Ingle  Joyce  for  the  petition. 
— The  annuity  given  to  Sir  J.  de  Hoghton  is  a 
gift  by  way  of  annuity  charged  upon  the  real 
estate  of  the  giver,  viz.,  Sir  W.  de  Hoghton.  or 
on  the  profits  thereof.  It  is,  therefore,  plainly 
within  the  language  of  sect.  4  of  8  &  9  Yict. 
c.  76: 

Attorney-Qeneral  v.  Jaeknon,  2  Cr.  &  J.  101  ; 
Stow  V.  Davenport,  5  B.  &  Ad.  359. 
Those  cases  were  decided  upon  4.5  (Jeo.  3,  c.  28, 
but  the  provisions  there  contained  were  similar 
to  those  in  sect.  4.  It  is  said,  however,  that  this 
case  is  governed  by  the  decision  in  Shirley  v. 
Earl  Ferrere  (1  Ph.  1G7).  That  case,  however, 
proceeded  upon  the  ground  that  the  annuitant 
was  also  entitled  to  the  rents  and  pi-ofits  of  the 
estate  out  of  which  the  annuity  was  payable. 
Here  the  annuity  is  payable  out  of  rents  and 
profits  to  which  Sir  J.  de  Hoghton  can  never  be 
entitled.  They  also  referred  to  51  Vict.  c.  8, 
sect.  21,  sub-sect.  2. 

Buckley,  Q.C.  and  Methold,  and  Rowden,  for 
pei-sons  interested  in  remainder,  took  no  part  in 
the  argument. 

Vaughan  Hawkins  for  the  Commissioners  of 
Inland  Revenue. — ^ According  to  the  Act  as  inter- 
preted by  Shirley  v. Earl  Ferrers  {ubi  sup.),  which 
has  now  for  a  period  of  fifty  yeai-s  been  accepted 
as  a  decision  governing  the  practice  in  cases  like 
the  present,  succession  and  not  legacy  duty  is 
clearly  payable.  The  point  to  bo  determined  is, 
who  is  the  owner  of  the  estate  ?  For  this  purpose 
the  matter  must  be  looked  at  broadly.  A  tenant 
for  life  does  not  cease  to  be  owner  in  substance 
merely  because  for  a  limited  period  his  interest 
is  qualified  by  a  provision  for  increasing  the  bulk 
of  the  estate  by  accumulation  of  rents  and  profits. 
Here  the  effect  of  the  will  is  to  give  Sir  James 
de  Hoghton  a  life  estate  in  tlie  property,  subject 
to  certain  charges,  of  which  the. trust  for  accumu- 
lation for  a  limited  period  is  one. 

Hastings,  Q.C.  replied.  ^„^  ^^^  ^^y 

June  19. — Stieling,  J.  stated  the  facts  and 
continued : — The  statute  on  which  the  question 
depends  is  8  &  9  Vict.  c.  76,  s.  4.  which  re-enacts 
(with  some  extensions)  the  provisions  of  a  similar 
section  contained  in  45  (Jeo.  3,  c.  28,  which  itself 
was  a  re-enactment  with  extensions  of  the  pro- 
visions contained  in  36  Gteo.  3,  c.  52.  Beading 
sect.  4  of  the  Act  now  in  force  shortly  it  runs 
thus.  [His  Lordship  referred  to  the  section,  and 
continued :]  Now,  the  con-esponding  section  in 
the  Act  of  45  Geo.  3,  c.  28,  was  considered 
by  the  Court  of  Exchequer  in  the  case  of 
Attorney-General  v.  Jackson  {ubi  sup.).  There 
the  testator  gave  a  life  estate  in  his  freehold 
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property  to  C.  T.,  and  after  her  decease,  and 
in  the  event  of  her  husband.  J.  T.  surviving 
her,  he  gave  him  an  "  annuity  or  yearly  rent- 
charge"  of  600Z.  payable  quarterly,  "with  Buoh 
power  and  remedy  of  distress  and  enti-y  and  per- 
ception of  rents,  in  case  the  annuity  should 
be  in  arrear,  as  are  reserved  to  lessors  for  the 
recovery  of  rents  on  leases  for  years ; "  and 
subject  to  that  annuity,  he  gave  his  i-eal  estates  in 
moieties  to  B.  J.  in  fee  and  W.  J.  for  life.  It 
was  held  that  legacy  duty  was  payable  upon  the 
devise  in  favour  of  J.  T.  The  judgment  was 
delivered  by  Lord  Lyndhurst,  who  was  then  Lord 
Chief  Baron,  and  he  said  :  "  It  appears  to  us 
that  this  clause  comes  precisely  within  the  terms 
made  use  of  by  the  Legislature — a  gift  by  way  of 
annuity  out  of  or  charged  upon  his  or  her  real 
estate.  We  cannot,  therefore,  take  upon  our- 
selves to  say,  as  this  clause  comes  precisely  within 
the  terms  made  uao'of  by  the  Legislature,  that 
the  Legislature  did  not  intend  that  it  should  apply 
to  a  case  of  this  description."  On  that  ground  the 
annuity  was  held  subject  to  legacy  duty.  The 
same  point  was  considered  by  the  Court  of  King's 
Bench  in  Stow  v.  Davenport  (u6i  sup.)  when  the 
decision  in  Attorney-General  v.  Jou:kson  {ubi 
sup.)  was  followed,  and  has  never  since  been 
departed  from.  In  the  case  of  Shirley  v.  Earl 
Ferrers  (ubi  sup.)  a  decision  was  given  which  is 
said  to  qualify  the  rule  laid  down  in  Attorney- 
General  V.  Jackson  (libi  sup.).  There  a  testator 
devised  certain  estates  to  the  use  of  trustees  for 
the  term  of  500  years,  and,  subject  thereto,  to  the 
use  of  other  trustees  to  preserve  contingent  re- 
mainders, with  remainder  to  the  first  and  other  sons 
of  Caroline  Shirley  (then  an  infant),  with  divers 
remainders  over,  and  he  directed  that  the  trustees 
of  the  tsrm  should,  after  paying  certiin  annuities, 
apply  so  much  of  the  rents  and  profits  of  the 
estates  as  they  should  think  fit  (not  exceeding  in 
any  one  year  a  certain  amount),  in  aid  of  another 
fund,  to  the  maintenance  and  education  of  Caroline 
Shirley  until  she  should  attain  twenty  one  or 
marry,  and  that  they  should  accumulate  the 
surplus  rents  and  profits  for  the  benefit  of  Caro- 
line Shirley  when  she  should  attain  twenty-one  or 
marry,  and  if  she  should  die  under  twenty-one 
and  unmarried,  then  for  the  benefit  of  the  parties 
entitled  under  the  subsequent  limitations  of  the 
estates,  and  that  upon  her  attaining  f  wenty-one 
or  marrying,  they  should,  during  her  lifetime,  pay 
the  surplus  rents,  after  payment  of  the  annuities, 
to  her  for  her  separate  use.  It  was  held  that  the 
sums  annually  applied  out  of  the  rents  and  pro- 
fits, under  the  trusts  of  the  term,  to  the  mainte- 
nance and  education  of  Caroline  Shirley  until  her 
marriage  were  not  liable  to  legacy  duty.  The 
decision  was  that  of  Lord  Lyndhurst  himself  who 
was  then  Lord  Chancellor,  and  the  case  of 
Attorney -General  v.  Jackson  {ubi  sup.)  was  cited. 
What  his  Lordship  said  in  giving  judgment  is  very 
short,  and  it  is  this :  "  The  eSect  of  the  will  is  to 
give  the  petitioner  a  life  estate  subject  to  certain 
charges,  and  coupled  with  a  direction  to  the 
tmstees  to  apply  a  limited  portion  of  the  rents  to 
her  maintenanca  and  education  until  she  attain 
the  age  of  twenty-one  or  marry.  The  direction 
merely  does  what  this  court  would  have  done 
without  it.  The  petitioner  would  have  been 
entitled,  at  all  events,  to  maintenance  out  of  the 
rents  and  profits  of  the  real  estates.  It  is  true 
the  trustees  have  a  discretion  to  allow  a  portion 


of  the  rents,  not  exceeding  a  certain  amount,  for 
that  purpose;  but  still  the  estate  out  of  which  the 
allowance  is  to  come  is  her  estate.  Nothing  but 
what  is  a  charge  upon  the  estate  of  another 
person  will  come  witnin  the  statute.  It  is  very 
important  that,  as  far  as  possible,  we  should 
avoid  refinements  in  the  construction  of  this  Act. 
I  am  of  opinion  that  no  legacy  duty  is  payable." 
Now  that  case  is  relied  upon  by  the  Crown  in  the 
present  case.  It  is  said,  and  I  think  truly  said, 
that  two  principles  are  laid  down  or  implied  in 
the  judgment  of  Lord  Lyndhurst.  First,  that  in 
considering  the  nature  oi  the  interests  created  by 
a  will  or  other  instrument  for  the  purposes  of  this 
Act,  the  substance  of  the  thing  is  to  be  looked  at, 
and  not  the  mere  conveyancing  form;  and, 
secondly,  that  an  annuity  within  the  meaning  of 
8  <&  9  Vict.  c.  76,  s.  4,  must  be  a  charge  upon  the 
estate  of  another  person,  and  not  merely  a  portion 
of  the  estate  of  the  same  person.  I  propose  to 
apply  these  two  principles  to  the  present  case, 
and  to  consider  whether  in  substance  what  is 
given  to  Sir  James  de  Hoghton  during  the 
period  of  twenty-one  years  from  the  death  ■ 
of  the  testator  is  or  is  not  a  charge  upon 
the  estate  of  another  person.  Now  to  pro- 
ceed by  steps.  If  the  trust  had  been  during  the 
period  of  twenty-one  years  to  pay  Sir  James  de 
Hoghton  say  the  sum  of  3i00l.  a  year  for  twenty- 
one  years,  and  to  pay  the  residue  of  the  rents  and 
profits  to  a  person  whom  I  will  call  A.,  and  then 
subject  to  the  term  to  a  third  person  whom  I  will 
call  B.  for  life  with  remainders  over,  then  it  seems 
to  me  the  case  would  plainly  fall  within  the  deci- 
sion in  Attorney -General  v.  Jackson  {ubi  sup.). 
Does  it  make  any  difference  that  the  person  whom 
I  have  denominated  A.  is  Sir  James  de  Hoghton 
himself  P  I  cannot  see  that  it  does.  During  the 
period  of  twenty-one  years  he  does  not  take  the 
income.  He  merely  takes  an  apportioned  part  of 
the  income,  and  the  residue  of  the  income  is  given 
away  to  another  pereon  A.,  and  therefore  during- 
that  period  the  annuity  is  charged  upon  the  estate 
or  interest  of  A.  Then  all  that  remains  is  to 
consider  whether  again  it  makes  any  difference 
that  in  this  case  the  person  whom  I  have  desig- 
nated A.  is  a  trustee  directed  to  lay  out  the 
surplus  rents  in  the  purchase  of  other  lands  to  be 
settled  to  the  same  uses  as  the  lands  from  which 
they  were  derived.  Again  I  say  I  cannot  see 
that  that  makes  any  difference  in  substance.  The 
surplus  rents  do  not  belong  to  Sir  James  during 
the  twenty-one  years.  It  is  possible  that  if  he 
survives  the  period  he  may  take  an  interest,  but 
if  he  dies  during  that  period  he  takes  no  interest 
whatever.  It  seems  to  me  that  during  the  twenty- 
one  years  Sir  James  de  Hoghton  has  a  mere 
charge  on  these  rents  that  are  given  beneficially 
to  other  persons,  and  that  consequently  legacy 
duty,  and  not  succession  duty,  is  payable. 

Solicitors :    Rowcliffes,  R'xwle,  and  Co. ;  Park- 
Nelson,  and  Co. ;  Solicitor  of  the  Inland  Revenue. 
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May  27  and  29. 

(Before  Matuew,  J.) 

ASFAB    AND^  OoMPANT    V.  BlUNDELL    AKD 
OTHES8.  (a) 

Marine  insurance — Deitruetion  of  Tnerehantahle 
character  of  goods  —  Bight  of  shipoumer  to 
freight — Insurance  of  "profit  on  charter" — 
Valued  policy  —  Warranty,  "free  from  aU 
average,"  meaning  of — Concealment  of  material 
facts. 

To  disentitle  a  shipowner  to  freight  for  the  carriage 
of  goods  it  is  not  necessary  that  they  should  be 
destroyed  during  the  voyage.  The  destruction  of 
their  merchantable  character  is  enough. 

A  ship  teas  chartered  by  the  plaintiffs  for  a  certain 
voyage,  and  they  anticipated  a  profit  on  the 
chartered  freight  by  shipping  goods  for  other 
parties  at  such  freights  as  they  could  obtain. 
The  plaintiffs  insured  their  interest  in  a  policy 
with  the  defendants,  the  interest  itisured  being 
described  as  "  2000i.  on  profit  on  charter  .  .  . 
vrarranted  free  from  all  average."    At  the  usual 

■  place  for  the  valuation  in  a  valued  policy  there 
v:as  a  blank,  and  at  the  time  the  policy  was  made 
the  plaintiffs  did  not  know  the  am.ount  of  the  bill 
of  lading  freights,  and  the  underwriters  did  not 
inquire  and  were  not '  told  that  the  charter  was 
for  a  lump  sum  or  the  amount  of  such  sum. 

The  excess  of  the  bill  of  lading  freights  over  the 
chartered  freight  icas  790l.  During  the  voyage, 
and  by  perils  insured  against,  the  goods  shipped 
under  bills  of  lading  were  so  damaged  that  the 
whole  of  the  profit,  but  not  the  whole  of  the 
freight,  was  lost. 

Meld,  (1)  that  the  790 L  was  the  subject-m^itter 
insured ;  that  the  warranty  "free  from  all 
averaife"  applied  to  that  specific  sum  and  not 
to  the  whole  freight,  and  mat,  as  there  was  a 
total  loss  of  this  profit,  the  warranty  protected 
the  assured  who  were  entitled  to  recover  in 
respect  of  such  loss ;  (2)  that  the  policy  was  not 
a  valued  policy  for  2000Z.,  but  a  policy  to  cover 
the  790/.,  and  that  the  assured  were  entitled  to 
recover  that  amount  only  under  the  policy ;  and 
(3)  th'it  (he  assured  were  not  bound  to  disclose  to 
the  itnderu^tcra  matters  {such  as  the  fact  that 
the  charter  was  for  a  lump  sum)  as  to  which  the 
■underwriters  wiiived  all  inquiry,  and  that  the 
policy  therefore  was  not  void  for  concealment  of 
material  facts. 

Action  to  i-ecover  a  total  loss  on  a  policy  on 
"  profit  on  charter." 

The  plaintiffs  are  merchants  carrying  on 
T>u8ine8s  at  Bussorah  in  Turkey,  and  do  a  regular 
business  in  chartering  vessels  for  the  trade 
between  the  Persian  Gulf  and  London,  and  in 
loading  them  on  the  berths  at  the  various  ports 
at  such  rates  as  they  may  be  able  to  obtain.  The 
defendants  are  underwriters. 

The  plaintiffs  entered  into  a  chai-ter-party  with 
the  owners  of  the  steamship  Govino,  for  the  hire 
of  the  ship  for  a  voyage  from  Bussorah  and  certain 
other  places  (all  in  the  Persian  Gulf)  to  London, 
for  a  lump  sum  of  3900i.,  upon  the  terms  {inter 
alia)  that  all  freight  earned  by  the  ship  should 
be  for  the  account  of  the  charterers  as  well  as  all 
passage-money,  and  the  vessel  was  to  go  to  ports 
of  loading  in  the  Persian  Gulf  there  to  take  on 


(a)  Beported  bf  W.  W.  Obb,  Eaq.,  BarrUter-at-Ltw. 


board  a  general  cargo  and  bring  that  general 
cargo  to  London.  The  plaintiffs  placed  the 
steamer  on  tbe  berth  in  the  usual  way  at  ports  in 
the  Persian  Gulf,  and  cargo  wa,s  shipped  at  theae 
ports  by  various  parties  at  certain  rates  of  f  rught 
under  bills  of  lading  issued  by  the  plaintmg. 
The  total  of  such  bill  of  lading  freights 
amounted  to  4690Z.,  and  the  ship  sailed  with  her 
cargo  from  the  Persian  Golf  for  the  port  of 
London. 

The  charterers  anticipated  in  the  employmmt 
of  the  ship  a  profit  upon  the  lump  sum  of  3900{., 
which  they  had  agreed  to  pay  the  shipowner  for 
the  charter,  and  that  anticipated  profit  they 
insured  with  the  defendants. 

The  defendants  accepted  the  risk  on  slip  in  the 
usual  way,  and  when  they  did  so  they  were  not 
informed  of,  and  did  not  inquire  as  to,  and  did 
not  know  of  any  of  the  terms  or  conditions  of  the 
charter-party,  or  of  the  bills  of  lading,  or  the 
amount  of  the  chartered  freight,  or  the  bill  of 
lading  freights. 

The  policy  of  insurance  was  subsequently 
made  out,  and  the  plaintiffs  were  insured 
for  2000Z.,  "  at  and  from  any  port  or  ports, 
place  or  places,  in  the  Pei-sian  Gulf  to  London. 
with  liberty  to  transship  and  call  at  all  or 
any  ports  and  places,  especially  at  Suez  and 
Beyrout  if  required  to  load  or  discharge  cargo, 
and  with  all  clauses,  liberties  and  exceptions  as 
per  bills  of  lading  whether  issued  under  the  new 
form  or  the  old  or  otherwise." 

The  interest  insured  was  described  by  a  clause 
at  the  foot  of  the  policy  as  follows :  "  20OOJ,  on 
profit  on  charter  ,  .  .  warranted  free  from 
all  average,"  but  there  was  no  valuation  in  the 
usual  place  as  in  the  case  of  a  valued  policy. 

During  the  voyage  and  by  perils  insured 
against,  the  vessel  after  her  arrival  within  the 
port  of  London,  but  before  she  had  reached  her 
discharging  dock,  and  while  the  cargo  was  still  on 
board,  was  run  into  by  another  vessel. 

A  considerable  portion  of  her  cargo  was  thereby 
damaged,  but  it  still  existed,  and  as  to  the  greater 
part,  either  was  or  could  have  been  delivei-ed  in 
specie,  though  some  portion  of  it  was  not  capable 
of  identification  by  marks.  A  large  part  of  the 
cargo  consisted  of  dates  packed  in  boxes,  as  many 
as  700  tons.  These  dates  were  condemned  by  the 
poi-t  sanitary  authorities  as  wholly  unfit  for  human 
food,  and  were  not  allowed  to  be  delivered  to  the 
consignees. 

Owing  to  the  damage  to  cargo  a  portion  of 
the  freight  payable  under  the  bills  of  lading 
was  not  received  by  the  plaintiffs,  the  amount 
actually  received  by  the  plaintiffs  thereunder 
being  2875J.  15«.  bd.  only,  instead  of  4690Z. 

The  plaintiffs  claim  2000!.,  as  upon  a  valued 
policy,  or  in  the  alternative  790/.,  made  up  as 
follows ;  Gross  freight  that  should  have  been 
received  in  London  from  above  ports,  4690/. ;  lump 
freight  payable  to  owners,  3900/. :  Amount  of 
profit  and  loss  claimed  by  the  plaintiffs,  790!. 

Joseph  Walton,  Q.C.  for  the  plaintiffs. — ^The 
dates  did  not  arrive  in  a  merchantable  condition, 
and  were,  in  fact,  unfit  for  food.  They  could  not 
be  described  as  dates,  and  they  could  not  be 
offered  to  the  consignees  as  dates.  No  freight, 
therefore,  was  payable  in  respect  of  them : 

DaKn  v.  Oxley,  10  L.  T.  Eep.  268  ;  15  C.  B.  N.  S. 
646. 
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In  that  case  Willes,  J.,  in  delivering  the  consi- 
dered judgment  of  the  court,  said :  "  In  both 
classes  of  cases,  whether  of  lOoS  in  qnantity  or 
change  in  quality,  the  proper  course  seems  to  be 
the  same,  namely,  to  ascertain  from  the  terms  of 
the  contract,  construed  by  mercantile  usage,  if 
any,  what  was  the  thing  for  the  carriage  of  which 
freight  was  to  be  paid  and  by  the  aid  of  a  jury  to 
determine  whether  that  thing  or  any,  or  how  much 
of  it,  has  substantially  arrived.  If  it  has  arrived 
though  damaged,  the  freight  is  payable  by  the 
ordiimy  terms  of  the  charter-party."  The  case 
vIDuthie  v.  Hilton  (19  L.  T.  Bep.  285;  L.  Bep. 
4  C.  P.  138),  is  to  the  same  efEect.  What  was 
insured  here  was  the  "  profit  on  charter,"  and  as 
there  was  in  fact  a  loss  on  the  charter,  the  plain- 
tiffs are  entitled  to  recover  in  respect  of  this  loss. 
Again,  we  say  that  this  is  a  valued  policy, 
although  there  is  no  specified  or  valued  sum  in 
the  usual  valuation  clause ;  but  at  the  end  we 
have  the  words,  "  2000Z.  on  profit  on  charter,"  and 
this  clause  renders  the  policy  a  valued  policy,  so 
tlmt  the  plaintiffs  are  entitled  to  recover  2000Z. 
The  defendants  say  that  the  charter  being  for 
a  Inmp  sum.  the  amounts  of  the  chartered 
freight  and  bill  of  lading  freights  ought  to 
have  been  communicated  to  them :  but  the 
defendants  knew  that  there  was  a  charter,  and 
they  could  have  discovered,  if  they  had  so  wished, 
the  amounts  of  the  chartered  and  bill  of  ladiug 
freights.  That  being  so,  they  obviously  waived 
all  inquiry  as  to  those  points,  and  there  is  no  duty 
imposed  on  the  plaintiffs  to  disclose  such  matters 
to  the  underwriters : 

Tkt  Bedouin,  69  L.  T.Bep.  782;  (1894)  P.  1. 
He  also  referred  to 

The  Inmnn  Sieanuhip  Company  v.  Buehoff,  47  L.  T. 
Bep.  581  ;  7  App.  Cas.  670. 

T.  G.  Carver  for  the  defendants. — ^The  dates, 
though  damaged,  were  nevertheless  dates,  and 
freight  was  payable  on  them.  The  test  in  such 
cases  is  whether  the  service  in  respect  of  which 
the  freight  was  payable  has  been  substantially 
performed : 

Dakin  v.  Oxley  {ubi  »up.). 
The  present  case  satisfies  that  test,  as  the  service 
was  performed.  Even  if  no  freight  is  payable  on 
the  dates,  the  defendants  are  not  liable ;  for 
although  the  plaintiffs  in  that  caee  would  make 
no  profits  on  the  charter,  that  is  not  sufiicient  to 
satisfy  the  warranty  in  the  policy  against  average. 
The  warranty  must  be  taken  with  reference  to 
the  subject-matter ;  here  the  subject-matter  was 
the  bill  of  lading  freight  belonging  to  the  plain- 
tiffs, the  charterers,  part  of  which  freight  they 
insured.  The  words  "  profit  on  charter  "  means 
the  excess  of  the  bill  of  lading  frei|[ht  over  the 
charter-party  freight.  What  was  insured  was 
therefore  part  of  the  bill  of  lading  freight,  and 
the  warranty  against  average  would  not  be 
satisfied  unless  the  whole  bill  of  lading  freight 
was  lost.  The  contract  of  the  underwriters  was 
that  thev  would  be  liable  only  in  case  of  a  total 
loss  of  the  adventure  : 

Bodgton  v.  Glover,  6  East,  316. 

Here  there  was  not  a  total  loss  of  the  whole  ad- 
venture. The  mere  difference  between  the  two 
freights  was  not  an  insurable  subject.  What 
was  at  risk  here  was  the  right  to  the  bill  of  lading 
frnght ;  part  of  this  was  insured,  but  the  portion 


insured  was  not  a  separable  portion  of  that 
freight.  It  was  an  inseparable  pai-t  of  the  whole, 
and  was  not  like  an  insurance  of  the  freight  on  a 
part  of  goods  only.  Thus  an  insurance  of  profit 
on  cai-go,  that  is  the  excess  of  the  arrival  value 
over  the  shipped  value,  is  always  considered  as  an 
insurance  of  goods,  and  if  insured  with  a  war- 
ranty against  average  the  underwriter  is  not 
liable  unless  the  whole  of  the  goods  are  lost ;  it 
is  not  sufficient  that  so  much  lus  been  lost  that 
the  profit  on  the  cargo  is  nothing  : 

Phillips  on  Insoranoe,  ss.  1209,  1503  ; 
,  Hodgmn  v.  Olover  {ubi  sup.). 
If  the  defendants  are  wrong  as  to  the  effect  of 
the  warranty  then  it  was  most  material  to  them 
whether  the  charter  was  for  a  lump  sum  or  a 
tonnage  rate.  For  if  the  charter  freight  had 
been  ac  a  tonnage  rate,  it  would  have  been  payable 
only  on  such  goods  as  arrived,  and  if  any  of  the 
goods  had  arrived  the  charterers  would  have 
gained  a  profit.  In  such  case  the  loss  of  profit 
would  have  been  partial  only,  and  the  warranty 
against  average  would  not  have  been  satisfied 
unless  the  whole  bill  of  lading  freight  was  lost. 
The  charter  being  for  a  lump  sum  altered  that 
position.  That  being  so,  it  ought  to  have  been 
disclosed.  There  was  therefore  a  material  con- 
cealment which  renders  the  policy  void. 

Cur.  adv.  vult. 
May  29. — ^Mathew,  J.  —  [After  stating  the 
facts :]  The  first  important  question  of  fact 
which  was  raised  in  the  case  was,  whether  any 
freight  was  payable  in  respect  of  the  dates.  If 
freight  was  payable,  there  was  a  profit  on  the 
chai-ter  freight,  but  if  none  was  payable  there 
was  no  profit,  and  the  question  whether  or 
not  freight  was  payable  upon  the  dates  depends 
upon  the  condition  in  which  the  dates  were 
landed.  With  respect  to  that,  there  was  evidence 
given  on  behalf  of  both  parties.  [His  Lordship 
considered  the  evidence.]  I  am  satisfied,  upon 
the  evidence,  that  the  goods  had  not  ari-ived 
in  such  a  condition  as  to  entitle  the  owner 
of  the  ship  to  be  paid  freight,  and  that  the 
freight  was  lost  upon  that  part  of  the  cargo. 
The  goods  unquestionably  were  not  in  a 
nierchantiible  condition  as  dates,  and  if  the 
suggestion  be  that  total  destruction  is  absolutely 
necessary  to  disentitle  the  shipowner  from 
recoveiing  his  freight,  I  can  only  say  that  that 
ancient  view  of  the  matter  which  was  put  forwai-d 
in  Cocking  v.  Fraser  (1  Park  on  Ins.  181)  cannot 
be  treated  as  any  longer  the  law.  Total  destmc- 
tion  is  not  necessary.  Destruction  of  the  mer- 
chantable character  of  the  goods  is  sufficient; 
and  in  accordance  with  the  rule  recognised  in 
Bouz  V.  Salvador  (3  Bingh.  N.  C.  266).  Dakin  v. 
Oxley  (ubi  sup.),  and  Duthie  v.  Hilton  [ubi  sup.),  I 
pronounce  that  these  goods  are  goods  which  have 
not  arrived  in  a  condition  to  entitle  the  owner  of 
the  ship  to  be  paid  freight.  Thei-efore  the  freight 
was  lost,  and  that  first  question  of  fact  must  be 
decided  in  favour  of  the  plaintiffs.  Then  comes 
the  next  point,  which  was  this.  The  policy  was 
entei'ed  into  "  on  profit  on  charter,"  and  it  con- 
tains this  further  clause,  "warranted  fi-ee  from 
all  average,"  and  that  led  to  a  very  ingenious 
argument  on  behalf  of  the  defendants.  That 
argument  may  be  put  in  this  way.  Suppose,  said 
the  learned  couns^,  50  per  cent,  of  the  goods  to 
be  lost,  and  50  per  cent,  of  the  goods  to  arrive; 
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presumably  there  ■would  be  50  per  cent,  of  the 
profit  on  the  goods  that  arrived,  therefore  there 
would  be  only  the  particular  loss  of  profit  upon 
this  policy,  and  the  warranty  "  free  from  average  " 
would  protect  the  underwriters.  But  unfortu- 
nately for  this  argument  it  would  be  eiaotly  the 
same  if  10  per  cent,  of  the  goods  arrived,  because 
it  might  be  said  in  the  same  way  that  presumably 
there  are  10  per  cent,  of  the  profits  which  would  be 
payable  to  the  chai-terers,  and  therefore  there  is 
only  a  particular  average  loss  and  the  warranty 

frotects  the  underwiiters  under  the  circumstances, 
f  that  were  so  the  policy  would  protect  the 
assured  to  a  ■very  limited  extent  indeed,  because  it 
would  be  construing  it  as  a  policy  only  to  protect 
in  the  event  of  a  total  loss  on  all  the  freight. 
Now,  although  it  was  not  known  at  the  time  the 
insurance  was  effected  that  the  bills  of  lading 
freights  amounted  to  46902.,  and  that,  as  against 
390'JZ. — the  lump  sum  payable  on  the  charter — 
there  was  a  profit  of  7901.,  yet  that  790Z.,  under 
the  circumstances,  is  to  be  treated  as  written  in 
the  policy  as  the  subject-matter  of  insurance,  so 
much  profit  on  freights  beyond  the  3900Z.  on  the 
charter ;  and  I  am  satisfied  that  the  subject- 
matter  of  insurance  here — the  profit  on  freight, 
namely,  this  7901. — is  as  specific  as  if  it  were  the 
insurance  on  the  freight  oi  any  particular  portion 
of  the  cargo,  such  as  freight  on  sugar,  if  it  were  part 
of  the  cargo,  passenger  money,  or  freight  on  deck 
cargo.  That  being  the  special  subject-matter  of 
insurance  the  warranty  "  free  from  average " 
must  apply  to  that  specific  sum,  and  would  there- 
fore, as  intended  by  the  policy  of  insurance,  pro- 
tect the  assured  in  case  of  the  total  loss  of  that 
profit — not  the  total  loss  of  the  entire  freight, 
but  the  total  loss  of  that  profit.  From  the  events 
that  have  occurred  it  is  quite  clear  the  whole  of 
the  profit  on  the  freight,  which  the  assured  had 
to  pay,  has  been  lost.  There  is  a  total  loss  of 
'  that  7901.,  and  therefore  in  that  respect  the 
plaintiffs  are  entitled  to  i-ecover.  Then  the  next 
question  that  was  msed  for  the  plaintiffs  was 
that  this  was  a  valued  policy.  Now  we  know 
that  the  amount  of  the  mterest  was  really  7901., 
but  the  insurance  is  upon  "  2000J.  on  profit  on 
chai-ter,"  and  if  it  were  a  valued  policy  it  was  not 
disputed  that  the  2000Z.  would  be  recoverable  in 
respect  of  this  insurance  upon  790J.  But  it  is 
very  remarkable  that  when  we  look  at  the  policy, 
there  is  no  valuation  in  the  proper  place  ;  the 
valuation  was  a  blank,  and  I  can  well  understand 
why  it  should  be  so.  The  object  of  the  valuation 
is  to  prevent  troublesome  inquiry  into  the  amount 
of  the  interest ;  but  there  would  be  no  difficulty 
about  that  inquii-yhere,  because  we  have  only  to 
ascertain  what  the  bill  of  lading  freight  was  and 
compare  that  with  the  lump  sum  described  in  the 
charter,  and  the  amount  intended  to  be  protected 
would  be  ascertained.  I  am  clearly  of  opinion 
that  this  is  not  a  valued  policy.  My  attention 
was  called  to  the  sentence  m  writing  at  the  end 
of  the  print  "  2000Z.  on  profit  on  charter,"  and  I 
was  asked  to  transfer  that  clause  from  its  position 
there,  and  put  it  where  it  ought  to  come  if  the 
valuation  was  intended  to  be  inserted.  I  cannot 
treat  the  policy  in  that  way.  There  is  an  adequate 
reason  for  that  sentence  "2000J.  on  profit  on 
charter,"  because  it  is  the  only  description  in  the 
policy  of  the  subject-matter  of  the  insurance. 
Upon  that  point  the  plaintiffs  are  wrong,  and  they 
are  only  entitled  to  recover  upon  the  footing  that 


7901.  is  covered.  A  further  point  was  made  for 
the  defendants  that  the  policy  did  not  attach 
because  of  a  material  concealment.  It  was  said 
that  the  parties  were  not  ad  idem  because  the 
underwriters  were  not  told  that  the  charter  was 
for  a  lump  sum,  and  they  might  have  assumed 
that  it  was  at  a  tonnage  rate,  and  then  if  that 
were  so  this  policy  did  not  cover  the  amonnt 
which  is  sought  to  be  recovered.  I  cannot  under- 
stand what  the  materiality  of  the  concealment  is, 
but  supposing  it  to  be  material  that  the  dis- 
closure should  be  made  to  the  underwriters,  the 
case  is  determined  by  the  well-understood  prin- 
ciple that  underwriters  are  not  entitled  to  be  told 
what  they  waive  all  inquiry  about.  They  were 
told  there  was  a  charter,  and  if  they  wanted  to 
see  the  charter  or  hear  of  its  contents  they  had 
only  to  ask,  but  it  is  not  usual  for  underwriters  to 
make  any  such  inquiries.  They  waive  inquiry  on 
the  subject,  and  in  accordance  with  the  principles- 
laid  down  in  Haywood  v.  Bodgera  (4  East.  ^), 
and  in  the  judgment  of  Lord  Blackburn  in  the 
Inman  8team$hip  Company  v.  Biselwff{ubi*up.). 
I  hold  that  there  is  nothing  in  that  point,  and  that 
the  assured  here  were  not  bound  to  disclose  that  as 
to  which  the  underwriters  obviously  waived  all 
incjuiry.  Therefore  there  must  be  judgment 
(with  costs)  for  the  plaintiffs  upon  the  footing 
that  7902.  is  covered  by  the  policy,  and  no  more. 
Judgment  for  plaiiitiff$. 

Solicitors  for  the  plaintiffs,  /nee,  Colt,  and  Inee. 

Solicitors  for  the  defendants,  Waltons,  Johnson. 
Babb,  and  Whatton. 


PROBATE,  DIVORCE.  AND  ADMIRALTY 
DIVISION. 

PEOBATE    BUSINESS. 
Wednesday,  June  12. 
(Before  the  Pbesident  (Sir  P.  H.  Jeune.1 
HoBNE  V.  Featuebstone  and  othebs.  (a) 
Will  —  Undue    execution — Attesting    witnesses. 
The  Wills  Act,  which  permits  acknoioledgment  of 
his  signature  by  a  testator,  allows  no  such  lati- 
tude in  the  case  of  an  attesting  witness. 
Where  the  testator  acknowledged  his  signature  to 
his  will   in   the  presence  of  two   attesting  wit- 
nesses, and  one  o/  the  latter,  who  had  pretioHsly 
signed  the  will  in  the  testator  s  presence,  after 
seeing  him  sign  before  the  arrival  of  the  second 
witness,  traced  over   his  signature  with  a  dry 
pen,    and   the  second  witness  then  attested  the 
will,  all  three  being  present  at  the  time  : 
Held,  that  the  will  was  not  duly  executed. 

Pbobate  suit. 

The  plaintiff,  as  one  of  the  executors  appointed 
under  uie  last  will  of  William  Featherstone,  late 
of  41,  Church-road,  New  Brompton,  in  the  county 
of  Kent,  deceased,  claimed  probate  of  the  said 
will  in  solemn  form  of  law. 

The  testator  died  on  the  ."JOth  Nov.  1S94.  and 
the  ■wm  in  question  was  dated  the  10th  June  ISIHi. 

The  defendants,  three  of  the  next  of  kiu  of  the 
said  deceased,  pleaded  undue  execution,  and  asked 
for  a  deci'ee  that  the  deceased  died  intestate. 

One  of  the  defendants  was  the  heir-at-law  of 
the  tevtator,  and  was  also  one  of  the  executors 
named  in  the  wiU. 

(a)  B«ported  by  H.  Dbklct  Or^zebuook,  Ewi.,  Barrister-at -Lav- 
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One  of  the  attesting  witnesses  was  examined  in 
court,  and  his  evidence  was  to  the  following  eSeot : 

The  testator,  whom  he  had  known  for  about 
twenty  years,  called  npon  him  one  evening  and 
produced  a  document  which  he  said  was  his  will, 
and  asked  witness  to  attest  his  signature,  saying 
that  he  intended  to  go  to  a  Mr.  Lines  afterwards 
to  get  him  to  sign  the  will  as  the  other  attesting 
'witness.  He  laid  the  document  on  the  table, 
signed  it,  and  told  witness  to  write  his  name. 
Witness  noticed  the  words  in  the  attestation 
clause  "  in  the  presence  of  each  other,"  and  drew 
the  testator's  attention  to  the  fact  that  both 
attesting  witnesses  ought  to  be  present  to  see  him 
sign.  The  testator  said  that,  as  far  as  his  memory 
served  him.  it  was  not  necessary  for  all  three  of 
them  to  be  present  at  the  same  time,  and  added  : 
"  Mr.  Lines  knows  your  signature  and  knows  my 
signature,  and  therefore  it  is  not  necessary  for 
him  to  be  present."  Witness  thereupon  signed 
the  document,  which  the  testator  took  aw^, 
saying  he  was  going  to  take  it  straight  up  to  Mx. 
Limes.  About  a  quarter  of  an  hour  afterwards  he 
retnmed,  accompanied  by  Mr.  Lines,  who  said: 
"  You  should  not  have  signed  till  I  was  present." 
Witness  replied  that  it  was  Mr.  Featherstone's 
fault,  and  that  would  have  been  the  proper  way 
to  do  it.  It  was  then  aiTanged  that  witness 
sboold  run  a  dry  pen  over  his  own  signature, 
which  he  accordingly  did.  Witness  was  unable 
to  say  whether  Mr.  Featherstone  did  so  or  not. 
Mr.  Lines  then  wrote  his  name  beneath  witness' 
signature,  and  Mr.  Featherstone  took  the  docu- 
ment away. 

The  evidence  of  Mr.  Lines,  the  other  attesting 
witness,  taken  upon  commission,  was  read  to  the 
court.  The  material  parts  of  his  evidence  were 
as  follows : 

I  did  not  8«e  William  Featherstone  sign  the  will  at 
first.  When  shown  to  me  it  was  signed.  I  said  to  him 
that  it  required  him  and  the  two  witneaaea  to  be 
together.  William  Featherstone  then  took  me  to  the 
leaidenoe  of  the  other  witness,  William  Thomas  Hill,  who 
had  pieviooslj  signed  the  will.  William  Featherstone 
then  went  over  his  signature  with  a  dry  pen,  and 
William  Thomas  HIU  went  over  his  signature  with  a  dry 
pen.  I  then  signed  the  will  as  one  of  the  witnesses.  AU 
this  was  done  in  the  presence  of  the  testator  and  of  the 
other  anbscribing  witness,  and  in  my  presence. 

Barnard  for  the  plaintiff. 

Bargrave  Deane,  for  the  defendant,  referred  to 
In  the  Goods  of  Maddock,  30  L.  T.  Bep.  696 ;  L.  Bep. 
3  Prob.  A  I>iv.  169. 

The  Pbksident. — It  is  a  common  delusion  that 
a  witness  by  writing  over  a  signature  with  a  dry 
pen  does  the  same  as  signing.  Of  course,  this  is 
not  so.  A  testator  may  do  it,  because  that  is  an 
acknowledgment  within  the  terms  of  the  statute  ; 
but  the  Wills  Act  does  not  provide  that  an  attest- 
ing witness  may  acknowledge  his  signature.  I 
must  pronounce  against  the  will ;  but,  as  the  liti- 
gation has  arisen  entirely  through  the  testator's 
own  act,  I  direct  that  the  costs  of  aU  parties  come 
oat  of  the  estate. 

Solicitor  for  the  plaintiff,  T.  H.  Philpots. 

Solicitors  for  the  defendants,  W.  A.  E.  Headley, 
agent  for  A.  B.  Hearn,  Chatham. 


JfuDictal  Cotnmittee  oCtfje^rtbs  Council 

May  7  and  Jidy  10. 

(Present:    The  Right  Hons.  Ijords  Hobhotjse. 

MoEEis.  and  Datbt,  and  Sir  B.  Couch.) 

McSwAiNB  and  othebs  v.  Lascblles  and 

Adaie.  (o) 

on  appeal  fbom  the  supeeme  ooaet  of 

queensland. 

Law  of  Queensland — Religious,  Educational,  and 
Charitable  Institutions  Act  1861  (25  Vict.  No. 
19) — Will — Bequest  to  Presbyterian  Church — 
Validity. 

The  Religious,  Educational,  and  Charitable  Institu- 
tions Act  1861  of  Queensland  empowers  the 
Governor  to  incorporate  any  person  or  persons 
and  their  successors  holding  any  religious  or 
secular  office  or  preferment  in  the  institution  or 
community  to  which  they  belong,  and  enables 
them,  to  hold  property  in  their  corporate  name 
for  the  uses  and  purposes  of  su,ch  institution  or 
eomniunity.  The  Act  further  invalidates  any 
testamentary  disposition,  not  made  in  accordance 
viith  the  Act,  to  or  in  favour  of  a  body  the  office- 
bearers of  which  are  incorporated  under  the 
Act. 

Held,  that  the  community  or  institution  is  incor- 
porated through  its  officers,  and  that  any  gift 
made  for  or  in  trust  for  any  of  its  objects  is 
made  in  favour  of  the  corporation,  although  the 
donor  may  have  selected  other  trustees,  and 
though  the  gift  is  not  directly  or  in  terms  to  or 
in  favour  of  the  corporation. 

Swan's  case  (4  Queensland  L.  J.  171)  approoed. 

A  gift  to  a  congregation  in  union  with  the  Presby- 
terian Church  of  Queensland  is  a  gift  to  or  m 
favour  of  that  church,  and  is  therefore  within 
the  Act. 

Judgment  of  the  Court  below  affirmed. 

This  was  an  appeal  from  a  decision  of  the 
Supreme  Com-t  oi  Queensland  (Harding,  Cooper, 
and  Real,  JJ.),  holding  that  a  devise  and  bequest 
contained  in  the  will,  dated  the  15th  July  1890, 
and  proved  the  28th  Sept.  1892,  of  Robert  Adair, 
who  died  on  the  23rd  Aug.  1892,  of  the  residue  of 
his  real  and  personal  estate  (subject  to  debts, 
ftineral  and  testamentarr  expenses  and  legacies, 
and  an  annuity  to  his  wife,  who  predeceased  him) 
"To  the  Presbyterian  Church  at  Spring  HUl, 
Brisbane  aforesaid  called  St.  Pauls,  now  under 
the  pastorate  of  the  Rev.  J.  F.  McSwaine,"  and 
with  a  direction  to  his  executor  and  trusts,  "  to 
pay  and  apply  the  same  to  and  for  the  use  and 
benefit  of  the  said  church  as  in  his  sole  discretion 
shall  seem  fit,  or  to  pay  the  same  to  the  church- 
wardens for  the  time  being  of  such  church,  and 
whose  receipt  shall  be  good  and  sufficient  dis- 
charges to  my  said  executor  and  trustee  for  any 
moneys  he  may  pay  them  to  be  applied  for  the 
use  and  benefit  of  the  said  church  as  aforesaid," 
was  void  under  the  provisions  of  the  Queensland 
Religious,  Educational,  and  Charitable  Institu- 
tions Act  of  1861. 

This  Act  is  entitled  "  An  Act  to  facilitate  the 
Incorporation  of  Religious,  Educational,  and 
Charitable  Institutions,'  and  enacts  (sect.  1)  that : 

It  shall  be  lawful  for  the  Governor,  with  the  advice 
of  the  Executive  Council,  from  time  to  time  to  issue 

(a)  Beported  by  0.  £.  M^LDEK.  Esq.,  Barrl<ter-at-Law. 
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letters  patent  onder  the  seal  of  the  oolonj,  and  therein 
to  declare  that  any  person  or  persons  and  their  sno- 
oesaors  for  erer  holding  any  religions  or  secniar  office 
or  preferment,  or  exercising  any  religiooa  or  secular 
functions  to  which  he  or  they  shall  have  been  duly 
called  or  appointed  in  accordance  with  the  rights,  laws, 
mles,  or  usages  of  the  commnnity  or  institution  to  which 
such  person  or  persons  shall  belong,  shall  be  a  body 
corporate  by  such  name  and  style  as  may  in  and  by  the 
said  letters  patent  be  given  to  snoh  corporation ;  and 
such  person  or  persons  phall  by  that  name  hare  per- 
petual succesBion  and  a  common  seal,  and  shall  by  the 
same  name  from  time  to  time,  and  at  all  times  there- 
after be  capable  to  receive,  purchase,  acquire,  and 
possess  to  them  and  their  successors  so  called  or 
appointed,  to  and  for  the  uses  and  purposes  of  the  said 
corporation,  and  of  the  religions  or  aeoular  institution 
by  which  snch  person  or  persons  and  their  successors 
shall  be  so  called  or  appointed,  any  messuages,  lands, 
tenements,  and  hereditaments,  of  what  nature,  kind,  or 
qnality  whatsoever,  within  the  said  colony,  and  also  to 
receive,  purchase,  aoqnire,  and  possess  to  and  for  the 
same  uses  and  purposes  any  goods,  chattels,  gifts,  or 
benefactions  whatsoever,  and  to  dispose  of  the  same  as 
therein  mentioned. 

The  same  Act  provides  (sect.  3)  that : 
Every  deed  of  grant,  gift,  benefaction,  or  testamentary 
disposition  to  or  in  favonr  of  any  snoh  corporation  shaU 
be  made  in  the  presence  of,  and  attested  by  three 
credible  witnesses,  and  shall  be  executed  and  registered 
one  month  previous  to  the  decease  of  the  person  making 
snch  deed  of  grant,  gift,  benefaction,  or  testamentary 
disposition. 

The  will  in  this  case  was  attested  by  two  wit- 
nesses, but  was  not  made  in  the  presence  of  or 
attested  by  three  witnesses,  and  was  not  regis- 
tered before  (he  testator's  death,  as  required  by 
the  Act,  and  did  not  therefore  comply  with  the 
Act. 

At  a  conference  of  deleiirates  from  Presbyterian 
congregations,  heH  at  Binsbane  on  the  25th  Nov. 
1863,  certain  articles  of  union  were  adopted  for 
the  purpose  of  associating  the  Presbyterians  of 
Queensland  together  under  the  name  of  the 
Presbyterian  Church  of  Queensland.  The  Con- 
gregation of  Presbyterians  who  subsequently,  and 
at  the  date  of  the  testator's  will,  occupied  the 
Presbyterian  Church  at  Spring  Hill.  Brisbane, 
called  St.  Paul's,  under  the  pastorate  of  the  Bev. 
J.  F.  McSwaine,  was  at  the  date  of  the  conference 
called  the  Congregation  of  the  United  Presby- 
terian Church  at  Brisbane,  or  the  Creek-street 
Presbyterian  Church,  and  was  not  represented  at 
the  said  conference;  but  shortly  after  its  date, 
and  before  the  year  1874,  they  joined  the  said 
Presbyterian  Church-  of  Queensland,  and  there- 
upon became  and  they  have  ever  since  continued 
to  be  a  congregation  of  that  body.  In  the  month 
of  May  1874  the  General  Assembly  of  the  said 
Presbyterian  Church  of  Queensland  adopted 
certein  rules  and  forms  of  procedure. 

By  letters  patent  dated  the  13th  June  1876, 
and  issued  under  the  seal  of  the  colony  in  pur- 
suance of  the  Act,  the  Rev.  William  Lambie 
Nelson,  the  Rev.  Charles  Ogg,  and  James  Bryden, 
respectively  holding  and  exercising  the  offices  of 
Moderator,  Clerk,  and  Treasurer  of  the  Goneral 
Assembly  of  the  Presbyterian  Church  of  Queens- 
land, and  their  successors  for  ever,  were  duly 
incorporated  by  the  name  and  style  of  "  The 
Presbyterian  Church  of  Queensland. 

In  the  year  1885  the  land  in  Creek-street, 
Brisbane,  which  up  to  that  time  had  been  held 


under  a  declai-ation  of  trust,  dated  the  7th  Sept. 
1864,  by  trustees  for  the  said  congregation,  was 
sold  with  the  consent  of  the  congregation.  Partly 
out  of  the  proceeds  of  such  safe,  and  partly  oat 
of  other  funds  belon^g  to  them,  the  said  con- 

fregstion,  at  some  time  prior  to  the  month  of 
'ebruary  1887,  purchased  other  land  at  Spring- 
hill  and  erected  thereon  the  existing  church  callei 
St.  Paul's  Presbyterian  Church,  Spring-hill.  Bris- 
bane. The  congregation  since  the  year  1876,  and 
the  church  since  iU  completion,  have  been  under 
the  pastorate  of  the  appellant,  J.  F.  McSwaine,  as 
the  Presbyterian  minister  thereof.  The  land  on 
which  the  said  church  of  St.  Paul's  is  built  was 
vested  in  the  surviving  trustees  of  a  nomination 
of  trustees  dated  the  31st  Jan.  1887. 

The  action  in  which  the  order  appealed  from 
was  made  was  commenced  in  the  month  of  May 
1893  by  the  respondent,  Francis  Molesworth 
Lascelles,  the  sole  executor  of  the  testator's  will, 
as  plaintiff,  against  the  appellants  and  the  respon- 
dent Adair  as  defendants,  for  administration  of 
the  testator's  estate,  the  appellante  being  sued  as 
members  of  St.  Paul's  Presbyterian  Church 
Session,  and  Adair  as  one  of  the  next  of  kin  of  iha 
testator. 

A  special  case  was  stated  under  the  provimons 
of  Order  XXXI V.,  r.  1,  of  the  Supreme  Court  at 
Brisbane,  stating  the  following  questions  for  the 
opinion  of  the  court: — (1)  "Does  the  said  testa- 
mentary disposition  take  effect  or  does  the  same 
fail  P  "  (2)  "  If  the  court  shall  be  of  opinion  that 
the  said  testamentary  disposition  takes  effect, 
from  whom  can  the  plaintiff  obtain  good  and 
sufficient  discharges  in  respect  of  the  property 
tlierein  comprised,  or  by  whom  should  such  pro- 
perty be  applied  upon  the  truste  of  the  mii 
will  ? "  (3)  "  By  whom  and  out  of  what  funds 
ought  the  costo  of  this  case  to  be  paid  ?  " 

The  case  was  heard  before  the  full  court  on 
the  13th  and  14th  Dec.  1893,  and  by  their  order 
dated  the  14th  Dec.  1893  they  ordered  and 
declared: — (1)  That  the  testamentary  disposition 
to  "  the  Presbyterian  church  at  Spring-hill,  Bris- 
bane, aforesaid,  called  St.  Paul's,  now  under  the 
pastorate  of  the  Rev.  J.  F.  McSwaine,  and  the 
direction  to  the  executor  and  trustee  to  pay  and 
apply  the  same  to  and  for  the  use  and  benefit  of 
the  said  church  as  in  his  sole  discretion  shall 
seem  fit,  or  to  pay  the  same  to  the  church- 
wardens for  the  time  being  of  such  church,  and 
whose  receipts  shall  be  good  and  sufficient  dis- 
charges to  my  said  executor  and  trustee  for  any 
moneys  he  may  pay  them  to  be  applied  for  the 
use  and  benefit  of  the  said  chui%h  as  aforesaid," 
failed ;  and  (2)  That  the  coste  of  all  the  pai-ties  of 
and  incidental  to  the  action  and  special  case,  as 
between  attorney  and  client,  be  paid  out  of  the 
estate  of  the  said  Robert  Adair,  deceased. 

By  an  order  dated  the  3rd  Jan.  1894,  made 
conditionally  on  the  appellante  giving  security, 
and  a  subsequent  order  dated  the  1st  June  1894, 
made  on  security  being  given,  the  appellants 
obtained  from  the  Supreme  Court  of  Queensland 
leave  to  appeal  to  Her  Majesty. 

Cozens-Mardy,  Q.C.  and  J.  O.  Wood,  for  the 
appellante,  contended  that  the  testamentary 
dispositions  in  question  were  not  a  gift  to  or  in 
favour  of  a  corporation  created  xmder  the  Act  of 
1861.  The  church  at  Spring- hill  was  a  voluntaiy 
association,  and  not  a  corporation,  or  a  part  of  a 
corporation  within  the  meaning  of  the  Act,  and 
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bad  not  obtained  the  benefits  of  incorporation 
under  the  Act.  The  bequest  was  not  to  the 
Presbyterian  Church  of  Queensland,  but  to  the 
particular  congregation.  The  Act  is  analogous 
to  the  Englisn  Charitable  Trustees  Incorpora- 
tion Act  of  1872  (36  &  36  Vict.  c.  24).  It  is  an 
enabling  Act,  intended  to  enable  testators  to  vest 
property  in  perpetual  trustees,  but  it  does  not 
deprive  a  testator  of  the  power  to  dispose  of  his 
property  in  a  particular  way  in  trust  for  any 
particular  purpose.  It  is  intended  to  incorporate 
trustees  for  the  purpose  of  holding  property,  but 
the  decision  of  the  court  below  makes  it  a  dis- 
abling Act.  The  court  below  thought  that  it  was 
governed  by  Swan's  case  (4  Queensland  L.  J.  171), 
which,  if  properly  understood,  is  an  authority  in 
favour  of  tne  appellants.  This  congregation 
might  secede,  or  be  expelled  from  the  union, 
irithout  affecting  the  latter  in  any  way,  or  it 
might  obtain  a  separate  incorporation.  The 
general  incorporation  does  not  invalidate  the 
bequest. 

Sir  W.  PhaUmore  and  C.  T.  MUeheU  for  the 
respondent  Adair,  the  next  of  kin,  maintained 
that  the  point  was  the  relation  of  this  congrega- 
tion to  the  whole  body.  It  forms  a  part  of  the 
Presbyterian  Church  of  Queensland,  a  body  which 
has  obtained  the  benefit  of  incorporation  under 
the  Act;  and  the  bequest,  though  not  "  to,"  was 
"  in  favour  of,"  that  church,  and,  not  being  in  the 
form  required  by  the  Act,  is  void.  This  congre- 
gation as  a  body  could  not  secede,  or  be  expelled, 
though  the  individual  members,  or  officers,  might 
do  so.  By  the  rules  the  Presbyterian  Church  has 
"  supreme  jurisdiction  "  over  all  ministers  and  all 

firoper^  of  congregations  connected  with  it. 
Lord  Davby  referred  to  Dobie  v.  The  Temporali- 
ties Board  (46  L.  T.  Rep.  1 ;  7  App.  Cas.  136),  a 
case  affecting  the  position  of  the  Presb}rterian 
Church  in  Canada.]  Presbytery  of  Edinburgh  v. 
De  la  Condamine  (7  Ct.  Sess.  Cas.,  3rd  series, 
213)  is  an  analogous  case,  as  to  the  Church  of 
Scotland. 

Sashleigh,  for  the  executor,  took  no  part  in  the 
argument,  but  asked  for  hie  costs. 

Cozens-Hardy,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments,  their  Lord- 
ships took  time  to  consider  their  judgment. 

July  10. — Their  Lordships'  judgment  was  de- 
livered by 

Lord  Davey. — The  question  is  whether  a  charit- 
able gift  contained  in  the  will  of  one  Robert 
Adair  is  invalid  by  reason  of  the  will  not  having 
been  attested  in  the '  manner  prescribed  by  the 
fieligious.  Educational,  and  Charitable  Institu- 
tions Act  1861,  or  registered  as  required  by  that 
Act.  The  testator  directed  the  sale  and  conver- 
sion of  his  real  and  personal  estate,  and  the  gift 
in  question  is,  of  the  residue  thereof,  in  these 
words :  "  To  the  Presbyterian  Church  at  Spring- 
hill.  Brisbane,  aforesaid,  called  St.  Paul's,  now 
under  the  pastorate  of  the  Rev.  J.  P.  McSwaine, 
and  I  direct  my  said  executor  and  trustee  to  pay 
and  apply  the  same  to  and  for  the  use  and  benefit 
of  the  said  church  as  in  his  sole  discretion  shall 
seem  fit,  or  to  pay  the  same  to  the  churchwardens 
for  the  time  being  of  such  church,  and  whose 
receipt  shall  be  good  and  sufficient  discharges  to 
my  said  executor  and  trustee  for  any  moneys  he 
may  pay  them  to  be  applied  for  the  use   and 


benefit  of  the  said  church  as  aforesaid."  Prior  to, 
and  in  1863,  a  congregation  of  Presbyterians, 
calling  themselves  the  congregation  of  United 
Presbyterians,  owned  a  caurch  and  lands  in 
Creek-street,  Brisbane,  which  were  vested  in 
trustees,  in  trust  only  for  the  use  and  behoof  of 
the  congregation  of  the  United  Presbyterian 
Church  at  Brisbane,  then  under  the  pastoral 
charge  of  the  Rev.  Mathew  McGavin,  and  under 
the  inspection  of  the  United  Presbyterian  Synod 
of  Scotland.  On  Nov.  25,  1863,  articles  of  union 
were  adopted  at  an  assembly  of  delegates  from 
Presbyterian  congregations  (not  including  the 
Creek-street  congregation),  held  at  Brisbane  for 
the  purpose  of  associating  the  Presbyterians  of 
Queensland  together  by  voluntary  compact  as  an 
ecclesiastical  body,  under  the  name  of  the  Pres- 
byterian Church  of  Queensland,  In,  or  shortly 
after,  1864,  the  Creek-street  congregation  volun- 
tarily joined  that  body,  and  the  members  for 
the  time  being  of  the  congregation  thereupon 
became,  and  have  since  continued  to  be.  a  congre- 
gation of  the  Presbyterian  Church  of  Queensland. 
In  May  1874  the  General  Assembly  of  the  Presby- 
terian Church  of  Queensland  adopted  certain 
"  rules  and  forms  of  procedure,"  which  appear  to 
their  Lordships  to  have  provided  a  regular  eccle- 
siastical constitution  for  the  church  according  to 
the  Presbyterian  polity.  [His  Lordship  went 
through  in  detail  the  "Articles  of  Union" 
and  the  "  Rules  and  Forms  of  Procedure," 
and  continued  as  follows :]  The  schedule  of 
trusts  and  the  bond  provide  that  the  property 
affected  thereby  is  to  be  held  in  trust  for 
the  particular  congregation  in  connection  with, 
the  Presbyterian  Chureh  of  Queensland,  and 
for  the  use  of  the  congregation  "  subject  to  the 
authority  and  jurisdiction  of  the  Presbyterian 
Church  of  Queensland."  And  the  trustees  bind 
tiiemselves  faithfully  to  obey  the  decisions  and 
orders  of  the  courts  of  the  Church.  In  1885  the 
church  and  lajids  in  Creek-street  were  sold,  and 
partly  out  of  the  proceeds,  and  partly  out  of  other 
funds,  lands  in  Spring-hill  were  purehased,  on 
which  was  erected  the  church  now  known  as  St. 
Paul's.  There  is  no  dispute  that  this  church  and 
the  congregation  worshipping  there  are  the  objects 
of  the  bequest  in  question.  The  site  of  St.  Paul's 
Chureh  is  vested  in  trustees,  upon  trust  for  the 
majority  of  the  persons  for  the  time  being 
representing  the  congregation  of  that  church, 
and  upon  certain  further  trusts  mentioned.  The 
Act  of  1861,under  whicli  the  present  question  arises 
is  intituled  "An  Act  to  facilitate  the  Incorporation 
of  Religious,  Educational,  and  Charitable  Institu- 
tions." After  a  preamble  that  "  it  is  desirable 
to  provide  facilities  for  the  transmissi  n  and 
management  of  estates,  properties,  and  effects 
granted  or  dedicated  to  religious,  educational,  or 
charitable  uses,"  by  sect.  1  the  Governor  is 
empowered  to  incorporate  any  person  or  persons, 
and  their  successors  for  ever,  holding  any 
religious  or  secular  office  or  preferment,  or 
exercising  any  religious  or  secular  functions  to 
which  he  or  they  E^all  have  been  duly  called  or 
appointed  in  accordance  with  the  rights,  laws, 
rules,  or  usages  of  the  community  or  institution 
to  which  such  person  or  persons  should  belong, 
and  such  person  or  persons  by  their  coiyorate 
name  are  empowered  to  hold  to  them  and  their 
successors,  to  and  for  the  uses  and  purposes  of  the 
corporation   and   of    the   religious    or    secular 


Digitized  by 


Google 


36— Vol.  Lxxm.] 


THE  LAW  TIMES. 


.Sept.  14,  1895. 


Pbit.  Co.] 


Be  The  Boweb-Babpf  Patbnt. 


[Pbiv.  Co. 


institution  by  which  such  person  or  persons 
were  called  or  appointed,  real  ajid  personal 
estate.  The  third  section  is  in  the  following 
words :  "  Every  deed  of  grant,  gift,  benefaction, 
or  testamentary  disposition  to  or  in  favour  of 
any  such  corporation  shall  be  made  in  the 
presence  of,  and  attested  by,  three  credible 
witnesses,  and  shall  be  executed  and  registei%d 
one  month  previous  to  the  decease  of  the  person 
making  such  deed  of  gi-ant,  gift,  benefaction,  or 
testamentary  disposition."  The  office-bearers  of 
the  chai'itable  community  or  institution  are  no 
doubt  the  corporators,  but  their  Lordships  think 
that  they  must  consider  them  as  incorporated 
only  on  oehalf  of  the  institution  of  which  they 
are  the  officers;  or  (in  other  words)  that  the 
community  or  institution  is  incorporated  through 
its  officers.  They  also  think  that  in  construing 
the  third  section  they  must  hold  every  gift  made 
for  or  in  trust  for  all  or  any  of  the  charitable 
and  other  objects  or  purposes  of  the  institution 
as  made  to  or  in  favour  of  the  corporation, 
within  the  meaning  of  that  section,  notwith- 
standing that  the  donor  may  have  selected  other 
trustees  for  the  purpose  of  his  bounty,  and  that 
the  disposition  is  not  directly  or  in  terms  to  or  in 
favour  of  the  corporation.  It  appears  to  their 
Lordships  that  the  section  was  so  construed,  and 
rightly  conati-ued,  by  the  Supreme  Court  of 
Queensland  in  the  case  of  Swan'e  WiU.  To  hold 
otherwise  would  unduly  narrow,  and  indeed  render 
almost  nugatory,|the  enactment  in  the  third  section 
of  the  Act.  The  effect  of  the  Act,  therefore,  in  their 
Lordships'  opinion,  is  to  invalidate  any  disposition 
not  attested  or  registered  in  accordajice  with  the 
.  Act  in  favour  of  the  community  the  office-bearers  of 
Vhich  are  incorporated.  But  it  was  contended  that 
the  congregation  of  St.  Paul's  was  not  incorporated 
under  and  has  not  taken  the  benefit  of  the  Act, 
and  that  the  gift  to  that  body  is  not  in  any  sense 
a  gift  to  or  m  favour  of  the  corporation  called 
the  Presbyterian  Church  of  Qaeei^land,  and  was 
therefore  not  within  the  Act.  Their  Lordships 
think  that  that  ground  cannot  be  maintained 
consistently  with  the  constitution  established  in 
May  1874.  In  their  opinion  the  persons  forming 
the  congregation  of  St.  Paul's  became  and  were 
at  the  date  of  the  bequest  constituent  members 
of  the  Presbyterian  Church  of  Queensland,  and 
as  such  were  entitled  to  the  benefit  of  the 
incorporation  granted  by  the  letters  patent  to 
that  church  and  the  facilities  thereby  acquired 
for  the  transmission  of  their  property.  It  was 
argued  that  the  members  of  the  congregation 
might  secede  from  the  church,  but  it  is  another 
question  whether  property  given  to  or  held  in 
trust  for  the  congregation,  being  members  of  the 
organised  ecclesiastical  body  called  the  Presby- 
terian Church  of  Queensland,  could  be  diverted 
by  the  seceders  to  uses  unconnected  with  that 
institution.  It  is  unnecessary,  however,  to  ex- 
press any  opinion  upon  that,  because  at  the 
date  of  the  bequest  the  congregation  were  still 
members  of  the  chui-ch,  and  neld  their  property 
subject  to  the  provisions  and  conditions  contained 
in  the  rules  of  that  church.  The  property  clauses 
of  the  Bules  and  Forms  of  Procedure  of  1874  are 
such  as  to  create  common  interests  in  property 
between  the  church  and  the  congregation.  Rule 
29  (2),  which  provides  that  one  of  the  duties  of 
the  deacons'  court  was  "  the  management  and 
charge  of  the  whole  property  of  the  congrega- 


tion," must  clearly  be  taken  with  much  qualifica- 
tion. As  regards  real  property,  the  presbytery 
selects  its  trustees.  It  cannot  be  sold  wiUiout 
the  assent  of  the  presbytery  and  the  General 
Assembly ;  and  the  trustees  are  bound  to  hold  it 
in  trust  for  the  con^^regation  in  connection  with 
the  church,  and  subject  to  the  authority  of  the 
Church  courts.  Such  provisions  show  that  the 
union  is  not  one  of  faith,  sympathy,  and  co-opera- 
tion alone,  but  of  property  also.  As  regards 
real  property,  the  union  is  express  and  direct.  A 
gift  of  land  to  the  congregation  is,  by  virtue  of 
their  contract,  a  gift  in  favour  of  the  church. 
The  Act  makes  no  distinction  between  the  two 
kinds  of  property ;  it  applies  to  every  gift  to  or 
in  favour  of  the  mcorporated  body.  In  the  view 
of  their  Lordships  every  gift  to  the  congregation 
tends  to  increase  the  resources  of  the  church,  and 
is  in  furtherance  of  the  objects,  uses,  or  purposes 
for  which  the  office-bearers  of  the  church  are 
incorporated.  Their  Lordships  are  of  opinion 
that  the  g^ft  in  question  is  one  in  favour  of  the 
incoi-porated  body  within  the  meaning  of  the  Act 
Their  Lordships  therefore  agree  with  the  judg- 
ment of  the  Supreme  Court,  and  will  humbfy 
advise  Her  Majesty  that  the  same  be  affirmed. 
They  were  informed  at  the  bar  that  an  arrange- 
ment was  made  in  the  colony  that  the  costs  of  all 
parties  of  the  appeal  as  between  solicitor  and 
client  should  in  any  event  be  paid  out  of  the 
estate.    Their  Lordships  will  direct  accordingly. 

Solicitors  for  the  appellants.  Flower,  Niuaey, 
and  FeUovjee. 

Solicitors  for  the  respondent  Adair,  Blyth, 
Button,  Hartley,  and  Blyth. 

Solicitors  for  the  respondent  Lascelles,  East- 
wood, Wigan,  and  Champemowne. 


Wednesday,  July  10. 
(Present:    The    Right   Hons.    Lords    Watson, 
EOBHOT78E,   Macnaohten,   and  Datet,  and 
Sir.B.  COTJCH.) 

Be  The  Boweb-Baepf  Patent,  (a) 

PETITION  FOE  PBOLONGATION   OF  PATENT. 
Patent — Prolongation — Assignment  by  inventor. 
An  extension  of  a  patent  will  not  he  granted  to 
assignees  when  the  inventor  has  no  legitimate 
interest  in  making  the  application  himself. 
This  was  a  petition  by  the  Bower-Barff  Rustless 
Iron  Company  Limited,  for  the  prolongation  of 
letter's  patent  granted  to  Frederick  Settle  BarS 
(since   deceased),   George .  Bower,  and    Anthony 
Spencer  Bower,  for  an   invention  of  "  im.pr'ove- 
ments  in  effecting  the  protection  of  iron  and  steel 
surfaces  and  in  the  furnaces  employed  therein," 
dated  the  28th  July  1881,  and  numbei-ed  3304. 

The  invention  for  which  the  letters  patent  were 
granted  related  to  certain  processes  by  which  iron 
and  steel  can  be  protected  fr-om  rust,  and 
especially  to  the  employment  of  a  furnace  con- 
structed and  arTanged  in  a  par'ticular  manner  for 
carrying  out  the  processes.  It  was  stated  that 
the  invention  was  of  great  utility  and  very 
beneficial  to  the  public.  The  patent  was  subse- 
quently purchased  by  the  Bower-Barff  Rustless 
Iron  Company  Limited.  The  inventors  took 
out  various  foreign  and  colonial  patents  in  inspect 
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of  the  inTention,  but  the  petitioners  had  never 
bad  any  transactions  relating  to  thoK  patents. 
It  was  contended  hj  the  petitioners  that,  owing 
to  the  difficulty  experienced  in  inducing  people  to 
appreciate  the  advantages  of  the  invention,  they 
had  incurred  considerable  expense,  and  they  had 
lost  large  sums  of  money,  and  it  was  only  now, 
when  the  letters  patent  were  about  to  expire,  that 
the  real  value  of  the  invention  was  being  under- 
stood and  its  use  established  and  extending.  The 
petitioners  had  no  doubt  that,  if  a  prolongation  of 
the  letters  patent  were  granted,  they  would  be 
enabled  to  obtain  a  fair  remuneration,  if  not  com- 
mensurate with  the  great  public  value  and  im- 
portance of  the  invention,  yet  probably  sufficient 
to  save  them  from  the  loss  they  had  up  to  now 
sustained.  It  appeared  that  the  inventors  sold 
iheir  patents  in  Great  Britain,  in  France,  and  in 
America  for  sums  amounting  together  to  30,000J. 

Motdton,  Q.C.  and  Lawton  appeared  for  the 
petitioners. 

Sutton,  for  the  Grown,  opposed  the  prolonga- 
tion. 

At  the  conclusion  of  the  argumeuts  their  Lord- 
ships' judgment  was  delivered  by 

Lord  Watson. — The  petition  in  the  present 
case  appears  to  their  Lordships  to  be  defective  in 
substance,  inasmuch  as  it  does  not  disclose  the 
amount  of  the  profits,  if  any,  which  have  been 
made  by  the  inventors  and  their  assignees  in  the 
various  countries  in  which  they  have  secured  an 
exclusive  privilege.  At  the  same  time,  their  Lord- 
ships are  not  inclined  to  reject  the  petition  upon 
that  ground,  because  the  accounts  which  nave 
been  lodged  do  give  information  with  regard  to 
profits  derived  from  some  of  the  foreign  patents 
which  their  Lordships  consider  sufficient  to  enable 
them  to  dispose  of  this  application.  The  accounts 
show  that  the  original  inventors  have  received 
substantial  remuneration.  They  have  sold  their 
patent  in  Great  Britain,  in  France,  and  in 
America  for  sums  amounting  in  all  to  30,000{., 
and,  even  after  allowing  a  reasonable  deduction 
for  those  items  which  they  have  disbursed,  there 
still  remains  to  the  good  a  very  considerable  sum 
of  money ;  and  it  must  be  borne  in  mind  that,  if 
the  patentees  were  here  claiming  an  extension, 
they  would  be  obliged  to  account  for  the  profits 
that  have  been  made  in  France  and  America  by 
the  use  of  the  patent  in  those  countries  during 
the  continuance  of  the  American  and  French 
patents.  But  the  more  important  question  which 
arises  in  this  case  appears  to  their  Lordships  to  be 
whether  the  petitioners,  the  Bower- BarfE  Rustless 
Iron  Company  Limited,  who  are  the  assignees  of 
the  British  patent,  are  in  a  position  to  maintain 
this  application  for  its  extension.  The  cases  of 
Claridt/e's  Patent  (7  Moo.  P.  C.  394)  and  of  Norton's 
Patent  {1  Moo.  P.  C.  N.  S.  339)  appear  to  their  Lord- 
ships to  establish  the  prLaciple  that  an  assignee 
who  has  acquired  a  patent  as  the  subject  of  a  com- 
mercial adventure  is  not  entitled  to  obtain  a  pro- 
longation when  the  inventor  himself  could  have 
no  legitimate  interest  in  making  such  an  applica- 
tion. In  one  of  those  cases  the  judgment  of  this 
board  went  expressly  upon  the  ground  that  the 
applicants  were  a  commercial  company,  and  that 
the  original  inventor  was  dead,  and  could  have  no 
further  interest  in  the  patent.  In  this  case  one 
of  the  original  patentees  is  dead.  The  others  are 
alive,  but  they  are  for  all  practical  purposes,  and 


for  aU  the  purposes  of  the  present  question,  in  the 
same  position  as  if  they  were  dead,  because  they 
can  no  longer  have  an  interest  to  ask  for  a  pro- 
longation on  their  own  account,  seeing  that  they 
have  been  sufficiently  remunerated  at  the  expense 
of  the  public.  There  is  no  case  in  which  this 
board  has  granted  an  extension  of  a  patent  to  an 
assignee  which  did  not,  directly  or  indirectly, 
tend  towards  the  benefit  of  an  original  inventor 
who  would,  had  there  been  no  assignment,  hare 
been  in  a  position  to  claim  an  extension  himself. 
In  this  case  the  inventors  are  not  in  that  position, 
and,  as  their  Lordships  do  not  see  any  reason  for 
departing  from  the  principle  already  recognised 
by 'the  board  in  similar  applications,  they  will 
humbly  advise  Her  Majesty  to  dismiss  this 
pen  ion.  Prolongation  refused. 

Solicitors  for  the  petitioners,  J.  H.  and  /.  Y. 
Johnson. 

Solicitor  for  the  Grown,  The  Solicitor  to  the 
Treasury. 


May  28  and  July  20. 

(Present:  The  Bight  Hons.  the  Lord  Chan- 
CELLOB  (Herschell),  Lords  Watson,  Mac- 
naqhten,  Davey,  and  Shand,  and  Sir  R. 
Couch.) 

PbninsuI/AB  and  Obibktal  Steam  Naviga- 
tion    Company    v.    Tsunb     Kijiha     and 

OTHEBS.  (a) 

ON  APPEAL  PBOM  THE  8UPBBMB  COUBT  FOB 
CHINA  AND  JAPAN. 

Practice — Rules  of  Supreme  Court  for  China  and 

Japan — Joinder  of  distinct  causes  of  action. 
There  is  nothing  in  the  Rules  of  Her  Majesty's 
Siipreme  Court  for  China  and  Japan  to  vmrrant 
the  joinder  in  one  suit  of  different  and  distinct 
causes  of  action,  not  being  causes  of  action  bi^ 
and  against  the  same  pafiies. 
Judgment  of  the  Court  heUno  reversed. 
This  was  on  appeal  from  a  judgment  of   the 
Supreme  Court  for  China  and  Japan  (Hannen, 
C.J.  and  Jamieson,  J.),  who  had  reversed  a  judg- 
ment of  Mowat,  J.,  dismissing  the  petition  in  the 
suit. 

The  action  was  brought  by  the  respondents, 
who  were  sixty-two  separate  and  distinct  persons, 
or  groups  of  persons,  representing  sixty-two 
deceased  persons  who  were  serving  on  board  the 
Imperial  Japanese  cruiser  Chithima  as  part  of 
her  crew  on  the  30th  Nov.  1892,  and  were  drowned 
as  the  i-esult  of  a  collision  between  the  Chishima 
and  the  appellants'  ship  Ravenna  on  that  date, 
the  plaintiffs  being  all  Japanese  subjects  who 
submitted  to  the  jurisdiction  of  the  said  court. 
The  action  was  brought  under  Lord  Campbell's 
Act  (9  &  10  Vict.  c.  93),  and  the  appellants  con- 
tended thai  this  action  could  not  be  brought  by  a 
number  of  plaintiffs  to  recover  damages  from  the 
appellants,  as  the  cause  of  action  was  not  the 
same  for  each  of  the  plaintiffs. 

The  court  below  relied  upon  the  decision  of 
the  Court  of  Appeal  in  Hannay  v.  Sm,urth- 
waite  (69  L.  T.  Rep.  677 ;  (1893)  2  Q.  B.  412), 
but  that  decision  has  since  bieen  I'eversed  in 
the  House  of  Lords  (71  L.  T.  Rep.  157 ;  (1894) 
A.  C.  494). 

(a)  Beported  by  O.  E.  Maldin,  Esq.,  BarrUter-at-Law. 
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The  reapondents  did  not  appear,  and  the  appeal 
was  consequently  heard  ex  parte. 

FifUay,  Q.C.  and  Pollard  (Sir  B.  Webster,  Q.O. 
with  them)  api>eared  for  the  appellants,  and  con- 
tended that  the  decision  of  the  House  of  Lords 
in  Smurthtoaite  y.  Hannay  (uhi  sup.)  had  cut 
away  the  whole  foundation  of  the  judgment  in 
the  court  below.  There  is  nothing  in  the  Rules 
of  Court,  or  in  the  English  practice  referred  to 
in  rule  339  to  be  followed  in  cases  not  other- 
wise provided  for,  to  support  it.  They  cited 
Booth  T.  Britcoe,  2  Q.  B.  Div.  496  ; 
Appleton  V.  Ohapelfown  Paper  Company,  45  L.  J, 

276,  Ch. ; 
Sandes  v.  WUdamith,  69  L.  T.  Bep.  387  ;  (1893)  1 

Q.  B.  771  ; 
Buratall  v.  Bayfus,  50  L.  T.  Eep.  542  ;  26  Ch.  Div. 
35. 

At  the  conclusion  of  the  argument  for  the 
appellants  their  Lordships  took  time  to  consider 
their  judgment. 

July  20. — Their  Lordships'  judgment  was  de- 
livered by 

Lord  Macnaohten. — On  the  30th  Nov.  1892  a 
collision  occurred  between  the  Chishima,  an 
Imperial  Japanese  cniiser,  and  the  Ravenna,  a 
steamship  belonging  to  the  appellants.  The 
Chishima  sank  immediately  with  great  loss  of 
life.  On  the  29th  Nov.  1893,  under  the  Act  9  &  10 
Yict.  c.  93  (Lord  Campbell's  Act),  a  suit  w'as  com- 
menced against  the  appellants  by  petition  in  Her 
Majesty's  Court  for  Japan  on  behalf  of  sixty-two 
differenc  persons,  or  groups  of  persona,  who  were 
all  joined  as  co-plaintiffs.  The  petition  alleged 
that  the  disaster  was  caused  solely  by  the  negli- 
gence of  the  servants  of  the  appellants,  and  each 
of  the  persons  and  groups  of  persons  who  together 
constituted  the  plaintiffs  claimed  to  represent 
some  one  of  the  seamen  who  were  drowned  and 
to  be  entitled  separa*^ely  to  damages  for  the 
injury  resulting  from  his  death.  On  being 
served  with  the  petition  the  appellants  applied 
that  the  suit  should  be  dismissed  with  costs, 
on  the  ground  that  distinct  causes  of  action 
were  improperly  joined  in  the  petition.  The 
application  was  granted  by  the  court  of  first 
instance,  but  the  order  was  dischai  ged  with  costs 
by  the  Supreme  Court  of  China  and  Japan.  As 
the  appeal  to  Her  Majesty  in  Council  from  that 
decision  was  heard  ex  parte  the  respondents  were 
not  represented  at  the  bar,  but  their  case  is  very 
fully  and  ably  stated  in  a  written  argument 
addressed  to  the  Supreme  Court,  which  leaves 
nothing  more  to  be  said  on  their  behalf.  The 
rules  of  Her  Majesty's  courts  in  China  and  Japan 
(framed  under  an  Order  in  Council  of  the  9th 
March  1865)  do  not  contain  anythiii<^  bearing 
upon  the  question  beyond  what  may  be  gathered 
from  the  following  provisions :  Rule  ;^ :  "  In 
case  a  petition  states  two  or  more  distinct  causes 
of  suit,  by  and  against  the  same  parties,  and  the 
same  rights,  the  court  may  either  befoi'e  or  at 
the  hearing,  if  it  appears  inexpedient  to  try  the 
different  causes  of  suit  together,  order  that 
different  records  be  made  up,  and  make  such  order 
as  to  adjournment  and  costs  as  justice  requires. 
In  case  a  petition  states  two  or  more  distinct 
causes  of  suit,  but  not  by  or  against  the  same 
parties,  or  by  and  against  the  same  parties  but 
not  in  the  same  rights,  the  petition  may,  on  the 
application  of  any  defendant  be  dismissed.    In  I 


case  such  application  is  made  within  the  time  for 
answer,  the  petition  may  be  dismissed,  with  sub- 
stantial costs  to  be  paid  by  the  plaintiff  to  the 
defendant  making  the  application ;  but  in  case 
the  application  is  not  made  within  the  time  for 
answer,  the  petition,  when  the  defect  is  bronght 
to  the  notice  of  the  court,  may  be  dismissed  with- 
out costs,  or  on  payment  of  court  fees  only  as  to 
the  court  seems  just."  Rule  339  :  "  In  all  matters 
not  in  these  rules  expressly  provided  for,  the 
procedure  of  the  Superior  Courts  and  of 
justices  of  the  peace  in  England  in  like  oases 
shall,  as  far  as  possible,  be  followed,  save 
that  with  respect  to  matters  arising  under 
the  Admiralty  or  other  special  junsdiction 
theprocedure  of  the  court  having  such  jurisdiction 
in  England  shall,  as  far  as  possible,  be  followed." 
The  view  of  the  Supreme  Court  was  that  the 
language  of  rule  39  was  permissive  only,  and  that 
rule  339  had  the  effect  of  bringing  in  the  pro- 
cedure of  the  Superior  Courts  in  England- 
Accordingly  they  held  that  the  oourt  had  a 
discretion  in  the  matter,  and,  founding  their 
decision  on  the  judgment  of  the  Oourt  of  Appeal 
in  England,  in  Hannay  v.  Smurthwaite  (69  Li.  T. 
Rep.  677 ;  (1893)  2  Q.  B.  412),  which  was  then 
unreversed,  they  came  to  the  conclusion  tha.t,  in 
all  the  circumstances,  that  discretion  ought  to  be 
exercised  in  favour  of  the  plaintiffs.  The  judg- 
ment of  the  Court  of  Appeal  in  Hannay  v. 
Smurthtoaite  has  since  been  reversed  by  the 
House  of  Lords  {Smurthwaite  v.  Hannay,  71 
L.  T.  Rep.  157 ;  (1894)  A.  C.  494) ;  and  it  is  clear 
that  such  a  suit  as  the  present  is  not  and  never 
was  maintainable  in  England.  The  result  is  that 
the  ai-guments  on  which  the  respondents  suc- 
ceeded Defore  the  Supreme  Court  are  now  turned 
against  them.  They  are  compelled  to  fall  back 
on  the  rules  of  the  courts  of  China  and  Japan, 
and  they  are  met  with  this  difficulty,  that  nothing 
is  to  be  found  in  those  niles  to  warrant  the 
joinder  in  one  suit  of  different  and  distinct  causes 
of  action  not  being  causes  of  action  by  and 
against  the  same  parties.  There  is  no  authority 
there,  express  or  implied,  for  so  great  a  departure 
from  settled  pi-actice.  irhe  language  of  rule  39  is 
no  doubt,  in  form,  permissive.  The  reason  why 
that  form  was  adopted  is  not  perhaps  quite  clear. 
It  may  have  been  intended  to  leave  room  for  the 
introduction  of  any  change  of  procedure  that 
might  be  sanctioned  in  England,  or  it  may  have 
been  used  mei-ely  to  emphasise  the  point  that  a 
suit  wrongly  constituted  by  the  joinder  of  distinct 
causes  of  action  by  different  persons  may  be 
dismissed  on  the  application  of  any  defendant 
without  regard  to  the  nature  of  his  interest  in  the 
litigation.  Whatever  the  true  explanation  may 
be,  it  is  in  the  opinion  of  their  Lordships  impos- 
sible to  construe  the  language  of  the  rule  with 
regard  to  the  dismissal  of  such  suits  as  impliedly 
authorising  their  institution.  Their  Lordships 
will  therefore  humbly  advise  Her  Majesty  that 
the  appeal  ough't  to  be  allowed  with  costs,  and  the 
suit  dismissed  with  costs  in  the  Supreme  Court 
and  the  court  of  first  instance. 

Solicitors  for  the  appellants,  Freshfields  and 
Williama. 
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♦ 

COURT    OF    APPEAL. 

Friday,  July  5. 
(Before  Lindlet,  Lopes,  and  Riqby.  L.JJ.) 
MacIveb  v.  Bubns.  (o) 
appeal  from  the  palatine  coubt  of 
lanca8teb. 
Practice — Writ — Service  out  of  the  jurisdiction — 
Domiciled  Scotchman  carrying  on  husineaa  in 
England  under  firm  name — Service  on  manager 
in     England  —  Motion    to    set    aside — Order 
XLVIII.A..  r.  U— Order  XI. 

Mule  11  of  Order  XLVIII.A.  does  not  authorise 
the  service  of  a  vrrit  upon  a  domiciled  Scotchman 
who  carries  on  business  in  England  under  a  firm 
name,  hut  any  proceedings  against  him  mitst  be 
brought  under  Order  XL  The  object  of  rule  11 
of  Order  XLVIII.A.  is  to  facilitate  proceedings 
against  a  person  who  is  concealing  his  own 
name,  and  not  to  enlarge  the  jurisdiction  of  the 
court  againti  foreigners  ;  and  a  person  can  only 
be  sued  under  his  trade  name  in  connection  with 
the  business  carried  on  under  that  nams. 
Unsaell  v.  Cambeforfc  (61  L.  T.  Rep.  751 ;  23 
Q.  B.  Div.  526)  and  St.  Gobain  Chauny  and 
Cirgr  Company  v.  Hoyermann's  Agency  (69 
L.  T.  Sep.  329 ;  (1893)  2  Q.  B.  96)  discussed. 
Decision  of  the   Vice- Chancellor  of  the  Palatine 

Court  of  Lancaster  reversed. 
Is  Sept.  1S56  articles  of  partnership  were  entered 
into  between  James  Bums,  Gieorge  Bums,  John 
Bums,  and  Charles  Maclver,  for  the  purpose  of 
carrying  on  in  partnership  the  business  of  steam- 
ship owners  under  the  name  of  the  Clyde  Steam 
Navigation  Company.  Several  changes  subse- 
quently took  place  in  the  constitution  of  the 
partnership  firm,  and  ultimately,  in  April  1895, 
the  partners  therein  were  Sir  John  Bums,  Bart., 
and  the  plaintiffs  Charles  Maclver,  Henry  Mac- 
lver, and  William  Maclver. 

On  the  15th  April  1895  Sir  John  Bums  gave 
notice  to  the  plaintiffs,  under  a  clause  in  the 
partnership  articles,  of  his  desire  to  withdraw 
from  the  partnership,  and  on  the  13th  June  the 
plaintiffs  gave  Sir  John  Bums  notice  of  their 
acceptance  of  his  offer. 

Sir  John  Bums,  who  was  a  domiciled  Scotch- 
man, was  also  carrying  on  business  is  Glasgow  as 
a  shipowner  under  the  style  of  G.  and  J.  Bums. 
and  he  had  for  the  purposes  of  his  business  of 
G.  and  J.  Bums  an  office  in  Liverpool,  of  which 
B.  M.  Deans  was  the  manager. 

On  the  20th  June  1895  the  plaintiffs  issued  a 
writ  in  the  Liverpool  District  of  the  Palatine 
Court  against  "  G.  and  J.  Bums,"  whereby  they 
claimed  (1)  an  account  as  between  the  plaintiffs 
and  the  defendants  of  the  partnership  lately  sub- 
sisting between  them,  and  that  in  taking  such 
an  account  the  defendants  might  be  charged  with 
or  ordered  to  account  for  all  benefits  derived  by 
them  without  the  consent  of  the  plaintiffs  from 
any  transaction  concerning  the  late  partnership, 
or  from  any  use  by  them  of  the  partnership  pro- 
perty, name,  or  business  connection,  and  also 
irom  all  profits  made  by  the  defendants  for  carry- 

(o)  Beported  by  W.  O.  Biss,  Eaq.,  BuriBter-tt-Law. 


ing  on  during  the  existence  of  the  partnership 
any  business  of  the  same  nature  as  and  competing 
with  that  of  the  firm.  (2)  Damages  for  breach 
by  the  defendants  of  their  agreement  or  obliga- 
tion to  observe  good  faith  towards  the  other 
partners,  and  not  while  partners  to  do  any  acta 
which  would  injure  the  business  of  the  partner- 
ship. (3)  That  the  plaintiffs,  or  any  of  them, 
might  be  appointed  receivers  or  receiver  of  all 
debts  due  to  the  late  partnership,  and  of  aU  the 
assets  thereof,  and  that  the  defendants  might  be 
ordered  to  deliver  up  to  such  receivers  or  receiver 
all  books,  documents,  &c.,  relating  to  or  con- 
nected with  the  vessels  or  business  of  the  partner- 
shh). 

The  writ  was  served  upon  R.  M.  Deans,  the 
manager  of  the  Liverpool  business  of  G.  and  J. 
Bums.  It  was  accompanied  by  a  notice  as 
follows : 

We  hereby  give  you  notice  that  yon  are  served  with 
the  writ  in  this  aotion  as  a  person  having  the  control  or 
management  of  the  partnership  boainess. 

A  notice  of  motion  for  a  receiver  was  served 
with  the  writ. 

On  the  21st  June  1895  the  defendants  gave 
notice  of  motion  that  the  service  of  the  writ  in 
the  action  and  all  subsequent  proceedings  therein 
might  be  set  aside  on  the  ground  that  the  business 
carried  on  under  the  name  of  G.  and  J.  Bums 
belonged  to  and  was  carried  on  solely  by  Sir  John 
Bums,  who  was  domiciled  and  resident  in  Scot- 
land outside  the  jurisdiction  of  the  court. 

By  a  rule  of  the  Palatine  Court,  identical  in  its 
terms  with  Order  XLVIII.A,  r.  11,  of  the  Rules 
of  the  Supreme  Court,  it  is  provided  as  follows : 

Any  person  oarrying  on  basiness  within  the  jmiadio- 
tioo  in  a  name  or  style  other  than  his  own  name  may 
be  saed  in  suoh  name  or  style  aa  if  it  were  a  firm 
name,  and,  so  far  as  the  nature  of  the  oase  will  permit, 
all  roles  relating  to  proceedings  against  firms  shall 
apply. 

On  the  25th  June  1895  the  motion  came  on  to 
be  heard  before  the  Vice-Channellor  of  the 
Palatine  Court,  when  the  following  judgment  was 
delivered : 

The  Vice-Chancelloe.  —  I  think  I  really 
ought  not  to  call  upon  you,  Mr.  Hughes,  ft 
seems  to  me  that  the  reasoning  of  both  the  cases 
of  Bussell  V.  Cambefort  (61  L.  T.  Rep.  751 ;  23 
Q.  B.  Div.  526),  and  St.  Gobain  Chauny  and  Cirey 
Company  v.  Hoyermann's  Agency  (69  L.  T.  Rep. 
329;  (1893)  2  Q.  B.  96),  applies  exclusively  to  a 
foreigner  in  consequence  of  the  want  of  comity 
between  this  country  and  a  foreign  country  to 
pass  an  Act  of  Parliament  which  would  bind 
foreigners.  Take  the  case  of  Bussell  v.  Cambefort 
(ubi  sup.),  where  Cotton,  L.J.  says:  "Although 
the  rule  does  authorise  service  on  one  member  of 
a  partnership  in  general  terms,  yet  it  ought  to  be 
construed  only  as  applying  to  partnerships,  the 
members  of  which  either  by  their  nationality" 
— that  is  this  very  case — "or  residence  have 
become  subject  to  English  law  and  to  the 
power  of  Parliament."  That  is  the  ratio 
decidendi  of  Cotton,  L.J.  in  the  case  of 
BusseU  V.  Cambefort  (ubi  sup.),  in  which  he 
decides  that,  where  partners  are  both  of  them 
subject  to  English  law,  it  is  competent  for  the 
judicature  to  make  an  order  for  service  in  such  a 
way  as  would  bind  a  Scotchman  or  bind  anyone 
i  who  is  so  subject  to  English  law.    Of  course,  that 
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to    a    Scotchman.      Amin,    Lord 


Esber,  in  tiie  case  of  St.  Oobain,  Ac,  Ijompany  v. 
Hoyermann's  Agency  {ubi  tup.),  says :  "  'the 
question  is,  ought  the  court  to  give  an  interpreta- 
tion to  the  words  which  would  include  such  a 
person  P "  It  is  clear  that  the  words  would 
include  such  a  person  as  in  the  present  case 
according  to  Lord  Esher's  judgment.  The 
learned  judge  continues  thus :  "  If  the  role  had 
contained  words  expressly  in  terms,  including  a 
foreigner  resident  aoroad,  then  an  English  court 
would  be  bound  to  obey  the  directions  of  its  own 
Legislature ;  but  when  the  words  used  are  capable 
of  one  or  other  construction,  then  the  court  ought 
to  adopt  the  construction  which  will  prevent  an 
infringement  upon  the  principles  of  interna- 
tional law  by  extending  the  jurisdiction  of  the 
English  courts  against  u>reigner8  resident  abi-oad 
who  have  in  no  way  submitted  to  that  jurisdic- 
tion." With  all  due  deference  I  agree  with  every 
word  of  that,  and  what  I  am  doing  to-day  I  do 
not  think  contravenes  what  Lord  Esher  or 
Cotton,  L.J.  said.  It  seems  to  me  that  we  are 
dealing  with  a  person  who  is  amenable  to  English 
law,  English  ste.tute  law,  and  to  any  order  which 
is  duly  psl^sed  under  the  authority  of  an  Act  of 
Parliament  just  as  much  as  an  Englishman  is. 
A  foreigner  is  not  so  amenable,  but  a  Scotchman 
is.  It  seems  to  me  there  is  the  broadest  possible 
distinction  between  the  case  bef oi-e  me  to-day  and 
the  two  cases  which  I  have  just  referred  to,  and 
that  the  reasoning  of  the  judges  in  those  two 
cases  rather  points  to  this — that  their  judgments 
would  not  apply  t»  a  Scotchman.  It  has  been 
pointed  out  by  Mr.  Lawrence  that  Lord  Black- 
bum  in  Eteing  v.  Orr-Euring  (53  L.  T.  Bep.  826 ; 
10  App.  Cas.  453,  520)  says  :  "  I  completely  agree 
that,  unless  where  some  legislation  (by  the  indepen- 
dent Legislature  of  Scotland  before  the  Union,  or 
by  the  Legislature  of  the  United  Kingdom  since) 
may  have  made  a  difEerence,  the  judicatures  of 
Scotland  and  England  are  as  independent  of  each 
other  as  if  they  were  the  judicatures  of  two 
foreign  states."  That  is  in  the  Orr-Ewing  case. 
But  that  is  exactly  this  case.  Here  legislation 
has  made  a  difEerence.  It  has  enabled  this  order 
to  be  passed,  and  it  appears  to  me  that  this 
motion  is  a  mistaken  one.  It  certainly  would 
seem  to  be  a  most  inconvenient  result  to  come  to. 
that  a  gentleman  residing  in  Glasgow  should 
have  a  business  in  Liverpool  carried  on  by  his 
asrent  here — and  if  it  applies  to  this  court  it 
applies  equally  to  the  BLigh  Court — ^bnt  that  he 
cannot  be  sued  by  serving  him  in  Liverpool, 
where  his  business  is,  by  some  technical  difficulty 
of  this  kind.  It  would  cause  very  great  difficulty 
indeed  in  the  way  of  enforcing  contracts,  and  it 
seems  to  me  that  the  real  meaning  of  the  rule 
is  to  give  power  to  serve  as  in  this  case.  I  must 
therefore  refuse  the  motion. 

From  that  decision  the  defendants,  by  leave, 
now  appealed. 

Sir  Richard  Webster,  Q.C.  and  P.  Ogden  Law- 
rence for  the  appellants. — The  object  of  rule  11  of 
Order  XLVIII.a  was,  that  persons  carrying  on 
business  under  sham  names,  such  as  "  W  auken- 
phast."  might  be  sued  in  those  names.  It  was  never 
intended  to  authorise  the  service  of  a  writ  in  this 
country  on  a  foreigner  or  domiciled  Scotchman. 
The  rule  gives  no  justification  or  right  to  serve  a 
Scotchman    carrying    on    business    in  England. 


That  is  a  matter  for  service  out  of  the  jurisdic- 
tion, in  respect  to  which  there  is  a  whole  code  of 
rules.  Whatever  doubt  there  might  otherwise  be 
about  the  matter  on  principle  is  removed  by  the 
cases  of 

BuMstl  V.   Cambefort,  61  L.  T.  Bep.  751 ;  23  Q.  B. 

Div.  526; 
8t.  Oobain  Chauny  and  Cirey  Company  r.  Hoyer- 
mann's Agency,  69   L.  T.   Bep.  329 ;  (1893)   2 
Q.  B.  96. 

Those  cases  are  condusive  on  the  subject,  and 
they  apply  with  even  greater  force  to  a  Scotchman 
thai  to  a  foreigner.  [They  were  stopped  by  the 
Court.] 

Cotent-Hardy,  Q.C.  and  T.  R.  Hughes  for  the 
respondents. — Rule  11  is  expressed  in  very  general 
terms,  and  Russell  v.  Camhefort  {ubi.  sup.)  g^ves 
the  only  limitation  that  ought  to  be  set  upon  it. 
Scotchmen  are  subjects  of  Parliament,  and  it  is 
not  unreasonable  to  suppose  that  Parliament  may 
have  considered  them  ui  authorising  these  rules  : 
Orant  v.  Anderson  and  Co.,  66  L.  T.  Bep.  79  ;  (1892) 
1  Q.  B.  198. 
The  judgments  of  Lord  Esher  and  Smith,  L.  J.  in 
St.  Gobain  Chauny  and  Cirey  Company  v.  Hoyer. 
mann's  Agency  [ahi  sup.)  seem  to  suggest  this  dis- 
tinction. If  the  same  principle  applies  to  Scotch- 
men as  to  foreigners,  we  admit  tnat  that  case  is 
against  our  contention ;  but  we  say  that  the  ratio 
decidendi  there  was  allegiance,  not  local  domicnle. 
All  Sir  John  Bums'  deuings  with  the  plaintiff 
were  carried  on  under  the  name  of  G.  and  J. 
Bums,  and  the  plaintiffs  are  suing  him  in  respect 
of  something  done  by  him  under  that  name.  Rule 
11  of  Order  XLYIII.a  applies  to  foreigners  not 
subject  to  the  jurisdiction  of  Ikiglish  courts, 
except  so  far  as  they  are  so  subject  under  the 
order  itself : 

Worcester  City  and  County  Banking  Company  v. 
Firbank,  Pauling,  and  Co.,  70  L.  T.  E^.  102 ; 
(1894)  1  Q.  B.  784. 

No  reply  was  called  for. 

LiNDLET,  L.J. — This  is  an  appeal  from  a 
decision  of  the  Yice-Chancellor  of  the  County 
Palatine  of  Lancaster,  refusing  to  make  an  order 
in  the  terms  of  the  notice  of  motion,  which  in 
substance  was  to  set  aside  the  writ  and  all  sub- 
sequent proceedings  in  this  action  of  Maelrier  v. 
O.  and  J.  Bv/mt.  The  action  was  brought  by 
three  gentlemen  of  the  name  of  Maclver  against 
Sir  John  Bums,  sued  as  G.  and  J.  Bums,  and  it 
appears  from  the  indorsement  on  the  writ  that 
the  action  was  a  partnership  action  to  take  the 
accounts  and  wind-up  the  ousiness  of  what  is 
called  the  Clyde  Steam  Navigation  Company. 
The  Clyde  Steam  Navigation  Company  is  a 
pai'tnei'ship  between  the  plaintiffs  and  Sir  John 
bums,  and  the  dealings  and  transactions  of 
that  partnership  relate  to  the  sailings  of  steam- 
ships fi-om  the  Clyde.  Now,  Sir  John  Bums  is 
sued  simply  as  a  member  of  that  firm.  He  is  a 
domiciled  Scotohman,  not  residing  here,  and 
having  nothing  whatever  to  do  in  this  country, 
so  far  as  that  cause  of  the  action  is  concerned,  but 
nevertheless  he  does  cariy  on  business,  in  LiTer- 
pool,  under  the  name  of  G.  and  J.  Bums.  In 
consequence  of  that  circumstance,  he  is  sued 
under  that  firm  name,  as  I  will  call  it.     The 

Question  is,  whether  that  is  right.    Now,  apart 
rom  all  the  rules  of  court  let  us  consider  the  case 
on  principle.  Here  is  a  partnership  action  between 
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certain  partners.  The  proper  parties  for  that 
partnership  action  are  the  individual  partners. 
We  have  ascertained  by  inquiry  that  Sir  John 
Boms  is  not  described  in  that  partnership  article 
aa  a  separate  firm  carrying  on  business  under 
the  name  of  G.  and  J.  Bums.  Whether  it 
would  have  made  any  difference  if  he  had  been  so 
described,  I  do  not  pause  to  inquire.  Now,  being 
Bued  in  respect  of  that  partnership  business,  and 
being  a  Scotchman  domiciled  in  Scotland,  and 
not  being  resident  here,  if  he  is  to  be  sued  at  all 
in  this  country  it  ought  to  be  under  Order  XI., 
which  relates  to  the  service  on  and  suing  of 
persons  not  resident  in  this  country.  That, 
prima  facie,  is  the  proper  order  to  sue  under. 
But  then  it  is  said  that,  as  he  carries  on  business 
in  Liverpool  under  the  name  of  G.  and  J.  Bums, 
he  can  be  sued  under  mle  11  of  Order  XLVIII.a. 
Order  XLVIII.A  refers  to  actions  by  and  against 
partnerships.  The  first  ten  rules  of  it  relate  to 
actions  by  and  against  partnerships  only.  But 
partnerships  can  now  be  sued  in  the  name  of  the 
nrm,  which  they  could  not  before.  Inasmuch  as 
before  they  had  to  be  sued  in  the  names  of  the  per- 
sons who  composed  the  firm,  it  was  necessary  to 
frame  some  rules  to  carry  out  the  procedure,  and 
rules  1  to  10  of  Order  XLYIII.A  are  addressed  to 
actions  of  that  kind.  Then  comes  rule  11,  which 
has  really  nothing  to  do  with  the  partnership 
rules,  but  which  is  tacked  on  to  apply  to  the  case 
<A  a  single  individual  who  carries  on  business 
either  in  the  name  of  a  firm  or,  as  it  is  expressed 
in  the  rule,  under  some  name  other  than  hie  own. 
Under  mle  11  it  is  expressed  in  this  way :  "  Any 
person  carrying  on  business  within  the  juris- 
diction"— there  is  no  reference  whatever  to 
persons  carrying  on  business  without  the  juris- 
diction —  "  in  a  name  or  style  other  than  his 
own  name  may  be  sued  in  such  name  or 
style  as  if  it  were  a  firm  name."  Pausing 
there,  that  does  not  give  the  court  any  power 
to  sae  a  person  abroad  in  the  firm  name.  Then  the 
rule  goes  on :  "  And  so  fai-  as  the  natui'e  of  the 
case  will  permit  all  rules  relating  to  proceedings 
against  firms  shall  apply."  That  throws  ris  back 
apon  what  I  may  call  the  code  of  rules  relating  to 
firms — rules  1  to  10  of  Order  XLVIII.A.  Unques- 
tionably rules  1  to  10  have  to  a  certain  extent  altered 
the  law  as  it  was  laid  dovm  in  RvaseU  v.  Cambefort 
{ubi  tup.).  The  law  is  altered  to  this  extent,  that 
if  two  or  more  persons,  being  foreigners,  carry  on 
business  in  this  country  in  partnership,  you  may 
sue  them  under  the  firm  name  and  get  judgment 
gainst  the  firm,  which  judgment  can  be  executed 
against  its  assets  in  this  country.  But  when  you 
come  to  apply  that  to  a  paiticular  man,  you  say 
directiy  that  there  are  no  joint  assets  and  the  thing 
-will  not  work.  Take  the  case  of  St.  Oohain  Chauny 
Jte.  Company  v.  Hoyermann'a  Agency  (uhi  sup.). 
Just  consider  the  difference.  If  you  have  two  or 
more  partners  and  you  get  judgment  against  the 
£nn,  all  you  can  do  with  it  is  to  affect  the  joint 
assets.  You  cannot  make  that  a  foundation  of  a 
claim  on  the  individual  assets.  What  are  you 
goin^  to  do  P  If  you  recover  judgment  against 
An  mdividual  who  carries  on  business,  your 
judgment  is  against  him  and  him  only,  and  yon 
cannot  get  any  other.  Therefore  the  analogy  is 
very  difficult  to  work  out.  But  it  has  Men 
worked  out  now,  and  I  think  we  understand  it. 
If  you  are -dealing  with  a  single  person,  a  foreiraer 
or  a    Scotchman,   the  same  rule  applies.    You 


must  proceed  under  Order  XI.  Yon  cannot  get  at 
him  under  Order  XLVIII.A  at  all.  That  is  the 
substance  of  the  thing  and  the  principle  of  the 
thing.  Now  let  us  consider  whatTule  11  is  for. 
The  object  of  that  inile  is  to  enable  persons  to  sue 
persons  in  the  name  in  which  they  carry  on 
business — to  facilitate  the  carrying  on  of  actions 
against  persons  who  conceal  weir  names.  For 
that  purpose  you  must  adopt  so  far  as  you  can 
the  irdes  relating  to  actions  against  firms — 
partners  in  firms.  When  you  come  to  apply  it  to 
cases  in  which  the  reasoning  must  apply,  it  will 
not  work  at  alL  I  will  not  repeat  the  case  I  put 
in  the  course  of  the  argument,  which  strikes  me 
as  showing  what  the  real  object  of  that  rule  is. 
If  a  man  contracts  debts  with  his  baker  or  butcher 
in  his  own  name  and  carries  on  business  under  a 
name  not  his  own,  the  baker  or  butcher  cannot 
sue  him  under  the  name  not  his  own.  Whv 
should  he  P  The  reasoning  does  not  apply  at  all. 
Why  should  it  P  When  you  come  to  look  at  rule 
11  you  observe  the  words,  "  may  be  sued  in  such 
name  or  style  as  if  it  were  a  firm  name."  That  is 
the  key  to  the  whole  thing.  I  do  not  say  that  the 
language  means  it,  but  it  involves  this — that  yon 
can  onfy  sue  him  in  respect  of  matters  which  are 
connected  with  the  business  which  he  does  carry 
on  under  that  name.  Now  supposing  that  Sir  John 
Bums  in  this  case  had  a  partner  and  carried 
on  business  in  Liverpool  under  the  name 
of  G.  and  J.  Bums,  you  could  not  sue  him 
in  such  an  action  as  this  in  that  firm  name, 
because  that  would  embrace  somebody  who 
had  nothing  whatever  to  do  with  the  cause 
of  action.  When  you  look  at  rule  11  you  observe 
that  it  says :  "  Any  person  carrying  on  business 
within  the  jurisdiction  in  a  name  or  style  other 
than  his  own  name  may  be  sued  in  such  name  or 
style  as  if  it  were  a  firm  name."  Just  consider. 
Supposing  this  were  a  finn,  would  the  action  lie  P 
Obviously  not.  It  appears  to  me  that  there  has 
been  a  confusion  of  thought  in  this  case  altogether, 
and  a  mistake  which  is  to  my  mind  palpable 
when  you  look  at  the  reason  of  the  thing.  And  I 
must  say  that,  if  we  were  to  uphold  this  order,  we 
should  be  sanctioning  a  courae  which  would  give 
rise  to  a  gr<vit  deal  of  disturbance  and  outoiy, 
and  veiy  tegitimate  outcry  too,  on  the  part  of 
Scotchmen  and  foreigners.  The  right  course 
here  is  to  sue  Sir  John  Bums  in  his  own  name. 
If  you  can  get  leave  to  serve  him  under  Order 
XI.  well  and  good.  I  think  therefore  that  the 
order  ought  to  oe  reversed  and  the  appeal  allowed 
with  costs. 

Lopes,  L.J. — ^I  am  entirely  of  the  same  opinion. 
I  think  that  the  learned  Vice-Chancellor  has  mis- 
conceived the  effect  of  this  rule  11  of  Order 
XLVni.A.  That  rule  was  not  intended  to  apply 
to  a  case  like  the  present.  It  was  intended  to 
apply  to  the  case  oi  an  individual  who  carries  on 
business  in  an  assumed  name — such,  for  instance, 
as  the  man  who  carries  on  business  under  the 
name  of  "  Waukenphast,"  or  again  under  the 
name  of  "Madame  Louise."  The  real  name  is 
an  entirely  different  one — "  Madame  Louise  "  and 
"  Waukenphast"  being  assumed  names.  The 
object  of  tne  rule  vras  simply  to  apply  to  cases  of 
that  kind,  and  in  that  respect  was  to  remedy  a 
defect  which  existed  before  that  rule  came  into 
operation.  I  entirely  agree  with  what  has  been 
said  by  the  Lord  Justice.  I  think  that,  if  we  were 
to  support  the  order  that  has  been  made,  a  greater 
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Btorm  of  indignation  would  arise  than  arose  on  a 
previous  occasion  when  Scotchmen  considered 
themselves  aggrieved  by  a  case  which  was  decided 
in  this  court. 

RlGBT,  L.J. — I  am  of  the  same  opinion.  First 
of  all  let  us  consider  the  literal  meaning  of  the 
words  of  rule  11  of  Order  XLVIII.A— "  May  be 
sued  in  such  name  or  style  as  if  it  were  a  firm 
name."  That  is  to  say,  the  person  sued  may  be 
treated  as  though  he  were  a  member  of  a  firm 
carrying  on  business  in  a  firm  name.  It  appears 
to  me  that  those  words  necessarily  limit  the 
operation  of  rule  11  to  coses  arising  out  of  that 
carrying  on  of  a  business.  This  is  not  a  case  of 
the  kind  at  all,  and  it  would  appear  to  me  to  be 
altogether  wresting  the  meaning  of  that  rule  into 
quite  a  different  meaning  to  attribute  the  mean- 
ing to  it  which  has  been  taken  by  the  Vice-Cbao- 
cellor.  With  regard  to  the  argument  that 
Scotchmen  in  a  case  of  this  kind  are  to  be  treated 
as  in  a  different  position  from  foreignei's,  I  cannot 
accede  to  it  at  all.  Of  course  Scotchmen  are  not 
foreigners ;  they  are  fellow-subjects  of  ours,  and 
they  are  in  the  same  position  as  any  other  fellow- 
subject,  with  the  important  exception  that  their 
system  of  jurisprudence  diifers  in  very  important 
matters  from  ours.  There  are  such  differences 
between  our  system  and  theirs  that,  even  if  you 
find  words  wluch  control  the  jitrisdiction  of,  or 
confer  a  jurisdiction  upon,  our  courts,  you  no 
more  assume  that  those  words  apply  to  the  case 
of  Scotchmen  than  to  the  case  of  any  other 
foreigners  whatsoever.  Parliament  of  course  may 
legislate  for  Scotchmen  as  it  may  legislate  for 
Frenchmen  so  far  as  they  are  concerned  in 
matters  of  legislation  for  our  coui-ts.  But  mere 
general  language  will  not  be  construed  necessarily 
to  apply  either  to  foreigners  or  to  Scotehmen. 
That  is,  I  think,  the  meaning  that  is  to  be  attri- 
buted to  the  reasoning  in  the  judgments  already 
cited,  and,  as  1  have  already  pointed  out,  to  call  a 
Sootohman  an  English  subject  in  this  connection 
is  a  perfect  absurdity.  No  one  can  ever  construe 
words  which  have  express  reference  to  English 
Bubjecto — as  was  said  in  the  case  of  Grant  v. 
Anderson  and  Co.  (uhi  tup.)  by  the  Master  of  the 
Bolls — as  having  reference  to  Scotchmen. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Bircham  and  Co., 
agente  for  Baiesons,  Warr,  and  Wimthurat,  Liver- 
pool. 

Solicitors  for  the  respondento,  Bowcliffes, 
Rawle,  and  Co.,  agents  for  HiU,  Dickinson,  Dick- 
inson, and  HiU,  Livei-pool. 


Wednesday,  June  12. 

(Befoi-e  LiNDLET,  Lopks,  and  Eigby,  L.JJ.) 

Shblpbr  V  The  City  of   London  Electbic 

Lightino  Company  Limited. 
MErx's  Bbewbby  Company  Limited   v.  The 

SAME,   (a) 

Practice — Action  for  injunction — Rejusal  by  court 
of  first  instance — Injunction  granted  on  appeal 
— Suspension  of  injunction — Extension  of  time 
—  Court  to  which  application  should  be  made. 

Notwithstanding  that  an  injunction  refused  by  a 
judge  of  first  instance  has  been  granted  by  the 

(o)  Beported  by  W.  f.  Bias,  B«l.,  B»rri>ter-»t-Law 


Court  of  Appeal,  and  its  operation  suspended  for 
a  certain  tiine,  an  application  for  its  further  sus- 
pension may  properly  be  made  to,  and  disposed 
of  by,  the  judge  of  first  instance. 
Original  motion. 

The  above-named  electric  lighting  company, 
which  carried  on  its  undertaking  under  the  provi- 
sions of  certain  Acts  of  Parliament  and  provi- 
sional orders  made  thereunder,  caused  a  serious 
nuisance  to  the  lessee  of  a  house  by  the  noise 
and  vibration  arising  from  the  use  of  the 
machinery  used  for  generating  the  electricity, 
the  vibration  being  such  as  to  cause  cracks  in  the 
walls  of  the  house. 

These  actions  were  accordingly  commenced, 
claiming  an  injunction  restraining  the  continu- 
ance of  the  nuisance,  and  damages.  The  injunc- 
tion was  refused  by  Kekewich,  J.,  with  coste,  but 
an  inquiry  was  dii-ectod  as  to  damages  occasioned 
by  the  nuisance. 

On  appeal  from  that  decision,  the  Court  of 
Appeal  held  that  the  nuisance  was  such  that  the 
plaintiffs  were  entitled  to  an  injunction  restraining 
its  continuance ;  and  that  the  actual  and  prospec- 
tive permanent  structural  injury  to  the  house 
entitled  the  reversioners  to  an  injunction  on  the 
same  terms.  (See  72  L.  T.  Eep.  34 ;  (1895)  1  Ch. 
287.) 

The  Court  of  Appeal,  however,  suspended  the 
operation  of  the  injunction  until  the  first  motion 
day  in  Easter  Sittings  1895. 

In  April  1895  the  operation  of  the  order  was 
further  suspended  until  the  12th  June  1895,  upon 
the  defendants  undertaking  to  expedite  the  appeal 
which  they  had  then  presented  to  the  House  of 
Lords. 

The  defendants  afterwards  abandoned  their 
appeal  to  the  House  of  Lords,  and,  being  desirous 
of  procuring  a  further  suspension  of  the  injunc- 
tion, in  order  to  make  alterations  in  their  works, 
so  as  to  abate  the  nuisance  complained  of,  an 
appilioation  for  an  extension  of  that  time  was 
made,  in  the  first  instance,  to  Kekewich,  J.,  by 
whom  the  actions  were  originally  tried.  His 
Lordship  thought  that,  as  he  nad  refused  to  grant 
an  injunction  which  was  afterwards  granted  on 
appeal,  the  application  ought  to  be  made  to  the 
Court  of  Appeal. 

The  defendante  accordingly  now  renewed  their 
application  to  the  Court  of  Appeal. 

Moulton,  Q.C.,  Bienshaw,  Q.C.,  and  W.  C. 
Braithwaite  for  the  applicants. 

Warmington,  Q.C.  and  Waggett  for  the  plain- 
tiffs in  the  first  action ;  and  Warmington,  Q.C. 
and  Badeock  for  the  plaintiffs  in  the  second 
action. 

The  CouET  (Lindley,  Lopes,  and  Rigby,  L.JJ) 
heard  the  present  application,  and  granted  a 
further  suspension  of  the  injunction;  but  ex- 
pressed the  opinion  that  the  application  had  been 
properly  made  to  Kekewich,  J.,  and  might  have 
been  disposed  of  by  him. 

Solicitors :  Ashurst,  Morris,  Crisp,  and  Co. ; 
Parry  and  Gibson ;  Huntei's  and  Saynee. 
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June  24  and  25. 

(Before  Lindley,  Lopes,  and  Bigby,  L.JJ.) 

Scott  v.  Altabez.  (a) 

APPEAL  FSOM  the  CHANCEBY  DIVISION. 

Vendor  and  purchaser —  Specific  performance — 
Condition  of  sale  against  raising  objection — 
Defect  in  title — Covenant  for  title. 

The  defendant  agreed  to  buy  certain  leasehold 
property  from  the  plaintiff  under  conditions  of 
sale  which  provided  that  the  purchaser  should  be 
furnished  unth  a  copy  of  the  lease  and  an 
assignment  dated  the  Uth  Aug.  1891,  and  the 
subsequent  title,  and  should  not  "make  any 
objection  or  requisition  in  remect  of  the  inter- 
mediate title  to  the  premises  between  the  grant- 
ing of  the  lease  and  the  execution  of  the  said 
assignment,  notunthstanding  any  recital  or  refer- 
ence to  such  title  contained  in  the  assignment  or 
any  subsequent  document  oftitle,but  shall  assume 
that  the  said  assignment  vested  in  the  assignees  a 
good  title  for  the  residue  of  the  said  term." 

Objections  were  taken  by  the  defendant  in  respect 
of  certain  facts  which  raised  suspicion  as  to  the 
titU  prior  to  the  assignment,  and  in  respect  of 
defects  in  the  covenants  for  title  in  the  assign- 
ment of  1891,  and  otherwise. 

The  Court  of  Appeal  held  {reversing  the  decision 
of  Kekewich,  ■/.),  that  the  defendant's  objections 
(u  to  the  prior  title  were  precluded  by  the  condi- 
tions of  sale,  and  that  a  good  title  teas  shovon. 

Subsequently  the  defendant  discovered  that  the 
title  prior  to  the  assignment  of  1891  de- 
pended on  a  forged  deed  of  gift,  and  on  a  con- 
veyance from  a  trustee  purporting  to  convey 
as  absolute  owner.  He  accordingly  refused  to 
complete  the  purchase,  and  the  plaintiff  brought 
an  action  for  specific  performance.  The  defen- 
dant counter-claimed  that,  notwithstanding  the 
judgment  of  the  Court  of  Appeal,  it  m,ight  be 
declared  that  a  good  title  was  not  shown  to  the 
property,  and  for  a  return  of  the  deposit  paid. 

Held  {affirming  the  decision  of  Kekewich,  J.,  72 
li.  T.  Bep.  455),  that  the  defendant  was  not 
precluded  by  the  conditions  of  sale  from  raising 
the  objections  now  put  forward ;  and  that  specific 
performance  could  not  be  enforced  against  him. 

Hut  Held  {reversing  the  decision  of  Kekewich,  J.), 
that  the  defendant  was  not  entitled  to  a  return 
of  the  deposit  m,oney. 

Corrall  v.  CatteU  {4,M.  &  W.  734)  considered  and 
applied. 

Appeal  by    the   plaintiS    from    a    decision    of 

Kekewich,  J.  (72  L.  T.  Rep.  465). 

Farwell,  Q.O.  and  Buka  for   the  appellant. — 

The  purchaser   is    bound    to    complete,   having 

regard  to  the  declaration  of  the  Court  of  AppesJ 

that    a  good  title  has  been  shown,  and  the  6th 

condition  of  sale : 

Hume  T.  BerUley,  5  De  O.  &  Sm.  520 ; 
Dtike  V.  Bameft,  2  Coll.  337 ; 
Best  T.  Bamand,  12  Ch.  Dir.  1 ; 
CatteU  T.  Corrall,  ZY.&C.  Ex.  413 ; 
Waddell  t.  Wolfe,  L.  Eep.  9  Q.  B.  515. 

The  purchaser  is  not  entitled  to  have  his  deposit 
returned,  there  being  no  breach  shown  by  the 
vendor  of  his  contract : 

Corrall  t.  Cattell,  4  M.  &  W.  734 ; 

Re  National  and  Provincial  Bank  of  England  and 
Marsh,  71  L.  T.  Bep.  629;   (1895)  1  Ch.  190. 

(a)  Beportad  by  E.  A.  Sokatohlit,  Eaq.,  B«rristar-kt-Law. 


Benshaw,  Q.O.  and  Byrne,  Q.C.  {Ingpen  with 
them)  for  the  respondent. — The  order  of  the 
Court  of  Appeal  was,  no  doubt,  right  upon  the 
facts  then  before  the  court,  but  it  is  clearly  wrong 
now  that  the  true  facts  have  come  to  light.  The 
respondent  is  only  bound  by  the  decision  of  the 
Court  of  Appeal  so  far  as  it  rests  upon  the 
materials  then  before  it,  and  no  f m-ther.  The  court 
went  upon  Mrs.  Banks  having  a  title  as  owner  in 
possession  in  her  own  right — a  title  which  is 
entirely  inconsistent  with  her  real  title  as 
executrix ;  she  was  not  in  possession  in  the  sense 
on  which  the  court  proceeded.  In  assigning  the 
outstanding  day  vested  in  her  as  trustee  and 
executrix  she  was  clearly  guilty  of  a  breach  of 
trust,  and  therefore  the  vendor  cannot  avail  her- 
self of  the  doctrine  of 

BaOey  r.  Barnes,  69  L.  T.  Bep.  542 ;  (1894)  1  Ch. 
25,  37. 

As  to  the  6th  condition,  its  language  is  not  wide 
enough  to  prohibit  the  purchaser  from,  showing, 
if  he  can,  that  the  vendor  has  a  bad  title.  All 
the  Court  of  Appeal  decided  was,  that  the  con- 
dition  was  a  suflScient  protection  to  the  vendor 
when  the  title  appeared  to  be  nothing  more  than 
doubtful.  They  referred  also  to 
Pegler  v.  White,  33  Beav.  403. 
Farwell,  in  reply,  referred  to 

Haywood  v.  Cope,  25  Beav.  140,  151 ; 

Fry  on  Specific  Performance,  2nd  edit.,  p.  195. 

LiNDLEY,  L.J. — This  is  an  appeal  by  a  plaintiff 
in  a  specific  performance  action  against  an  order 
made  by  Kekewich,  J.,  which  dismisses  the  action 
without  costs,  and  also  goes  on  to  direct  the 
plaintiS  to  repay  to  the  purchaser  a  deposit  of 
302.  with  interest  and  certain  costs  of  and 
incidental  to  the  investigation  of  the  plaintiff's 
title,  and  so  on.  The  question  arises  under  a 
very  unfortunate  litigation.  It  appears  that  a 
small  leasehold  property  was  put  up  for  sale,  and 
was  described  in  attractive  form  as  "A  small 
safe  investment  arising  from  a  certain  dwelling- 
house,"  and  so  on,  held  for  a  term  of  ninety-nine 
years  from  the  25th  Ma,rch  1865,  70J  years 
unexpired,  at  a  moderate  ground  rent  of  5Z.  a 
year.  The  defendant  has  agreed  to  purchase  this 
property  for  a  sum  of  3001.  odd.  Instead  of  finding 
that  he  has  bought  "  a  small  safe  investment,"  he 
is  embarked  in  two  lawsuits  and  two  appeals  and 
is  threatened  with  more.  So  much  for  the  small 
safe  investment.  Now,  upon  the  question  which 
we  have  to  decide,  some  of  the  conditions  of  sale 
are  important.  The  property  itself  was  leasehold, 
and  it  was  held  under  an  underlease,  and 
condition  No.  4  says  that :  "  The  underlease  under 
which  the  property  is  held  and  the  counterpart  of 
the  underlease  or  agreement  with  the  tenant,  or 
copies  thereof,  will  be  produced  at  the  sale,  and 
may  be  inspected,"  and  the  purchaser  shall  be 
deemed  to  have  full  notice  at  the  time  of  the  sale 
of  the  contents  thereof.  There  is  no  doubt  that 
the  property  sold  was  an  underlease.  There  is  no 
attempt  here  to  describe  this  "  small  safe  invest- 
ment as  a  lease,  and  to  compel  the  purchaser  to 
take  an  underlease.  It  is  described  as  an  under- 
lease. Then  condition  6  is  the  most  important 
of  all.  It  provides  that:  "The  purchaser  shall 
be  furnished  with  an  abstract  of  the  underlease, 
dated  the  25th  June  1867,  and  made  between 
Mark  Bean  of  the  one  part  and  Mary  Ann  King 
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widow  (since  deceased)  of  the  other  part,  under 
which  the  property  is  held,  and  of  an  assignment 
of  such  underlease,  dated  the  11th  day  of  August 
1891,  and  made  between  John  Burden  Batchelor 
of  the  one  part,  and  Harry  Banks  and  Sarah 
Jane  Banks,  his  wife,  of  the  other  part,  and 
the  sutsequent  title."  It  is  to  be  observed  that 
there  is  clearly  something  like  twenty-four  years 
between  the  date  of  the  underlease — 25th  June 
1867 — and  the  assignment  of  the  11th  August 
1891.  With  respect  to  that  interval  of  twenty- 
fonr  years  the  condition  says  that  the  purchaser 
"  shall  not  make  any  objection  or  requisition  in 
respect  of  the  intermediate  title  to  the  premises 
between  the  granting  of  the  lease  and  the 
execution  of  the  said  assignment,  notwithstanding 
any  recital  of  or  i-eference  to  such  title  contained 
in  the  assignment  or  any  subsequent  document  of 
title,  but  shall  assume  that  the  said  assignment 
vested  in  the  assignees  a  good  title  for  the  residue 
of  the  said  term."  I  pass  on  to  the  9th  condition, 
the  last  part  of  which  is  important ;  that  is  to  say, 
it  provides  that ;  "  The  vendor  being  a  mortgagee 
selling  under  a  power  shall  not  be  required  to 
enter  into  any  covenant  or  undertaking,  except 
the  usnal  express  or  statntory  implied  covenant 
that  she  has  not  incumbered,  and  the  mortgagors 
shall  not  be  required  to  join  in  any  assurance  for 
any  purpose."  Now  it  appears  that  the  purchaser 
took  objections  to  this  title,  objections  applying 
to  the  dealings  with  this  property  between  the 
26th  June  1867  and  the  llth  Aug.  1891,  and,  in 
consequence  of  what  the  purchaser  discovered, 
he  refused  to  complete  the  purchase.  Then  a 
summons  was  taken  out  under  the  Vendor  and 
Purchaser  Act  1874  in  order  to  have  the  objections 
adjudicated  upon.  That  summons  came  first 
before  Kekewich,  J.  and  afterwards  before 
the  Court  of  Appeal,  and  it  will  be  found 
reported  in  the  Law  Reports  for  1895,  1 
Ch.  596.  It  appeared  at  the  time  to  the  Court 
of  Appeal  that  the  purchaser  could  not  establish 
that  the  title  was  a  oad  one.  So  far  as  appeared 
from  the  materials  before  the  court  at  that  stage, 
the  court  came  to  the  conclusion  that,  although 
there  were  objections  to  the  title  so  serious  that  a 
title  could  not  be  forced  on  the  purchaser  but  for 
this  condition,  yetithat,  having  regard  to  this  con- 
dition, a  good  title  was  made.  The  court  was 
very  careful  to  point  out  that  which  I  have  just 
referred  to,  that  it  did  not  appear  that  the  title 
was  a  bad  one.  On  the  contrary,  the  court  came 
to  the  conclusion  that  the  title  appeared  to  be 
what  is  called  a  good  holding  title.  One  would 
have  hoped  that  there  would  have  been  an  end  of 
the  matter.  But  the  purchaser  appears  after  that 
to  have  found  out  something  more,  and  now 
unquestionably  the  purchaser  has  found  out  that 
the  title  is  positively  bad,  and  that  the  vendor 
cannot  make  a  good  title.  I  do  not  think  it 
necessary  to  go  into  the  details  of  that.  We 
have  had  this  feason  given  to  us:  There  has 
been  a  fraudulent  concealment  of  a  will  and  a 
gross  breach  of  trust  which  have  since  come  to 
ught,  and  the  consequence  is  that  it  is  apparent 
that  the  vendor  caunot  make  a  title.  Under  those 
circumstances  the  vendor  still  seeks  to  rely  on  the 
6th  condition  and  to  compel  the  purchaser  to 
complete.  He  has  brought  an  action  for  specific 
performance,  which  it  is  a  pity  was  not  done 
before.  The  purchaser,  notwithstanding  the 
decision  of  the  Court  of  Appeal,  obtained  leave  to 


re-open  the  case,  and  has  availed  himself  of  that. 
He  says  that,  notwithstanding  the  decision  of  the 
Court  of  Appeal,  these  facts,  which  are  new  and 
could  not  have  been  discovered  with  reasonable 
diligence  when  the  case  was  previously  before  the 
court,  entitle  him  to  re-open  the  case.  The  case 
has  proceeded  on  that  principle,  and  the  purchaser 
by  his  counter-claim  asks  to  have  his  deposit 
returned.  We  have  to  decide  what  is  the  real  legal 
consequence  of  this  new  discovery.  Kekewich,  J. 
has  held  that  the  new  discovery  is  so  important 
that  the  plaintiff  is  not  entitled  to  a  decree  for 
specific  performance,  and,  as  a  result,  is  not 
entitled  to  retain  the  deposit,  and  the  learned 

i'udge  has  ordered  the  deposit  to  be  returned, 
''rom  that  decision  the  plaintiff  now  appeals. 
The  first  question  we  have  to  consider  is,  what  is 
the  true  construction  of  the  6th  condition  which 
I  have  read.  Is  it  to  receive  a  narrow  construc- 
tion, or  is  it  to  receive  that  construction  which 
Mr.  Farwell  says  is  the  natural  one  having  regard 
to  the  language  in  which  it  is  couched? 
Kekewich,  J.  has  construed  it  rather  narrowly. 
He  leans  to  the  view  that  the  provision  that  "  the 
purchaser  shall  not  make  any  objection  or 
requisition  in  respect  of  the  intermediate  title  to 
the  premises  between  the  granting  of  the  lease  ajid. 
the  execution  of  the  said  assignment "  is  rather 
controlled  and  cut  down  by  what  follows,  "  not- 
withstanding any  i-ecital  of  or  reference  to  such 
title  contained  in  the  assignment  or  any  sub- 
sequent document  of  title,  but  shall  assumje  that  the 
said  assignment  vested  in  the  assignee  a  good  title 
for  the  residue  of  the  said  term."  I  eonfesa  that 
my  own  impression  is  that  the  learned  judge  has 
put  rather  too  narrow  a  construction  upon  that 
condition.  I  should  read  it  in  this  way :  "  Not- 
withstanding the  recital  of  or  reference  to  such 
title,  although  we  tell  you  there  are  difficulties 
there,  you  are  not  to  make  any  objection  in 
respect  of  the  intermediate  title  between  the 
26th  June  1867  and  the  llth  Aug.  1891,  but  you 
are  to  assume  for  all  purposes  t£at  that  assign- 
ment vested  in  the  assignees  a  good  title."  I 
think  that  that  is  the  true  view  of  that  condition ; 
and  that  being  the  true  view  it  becomes  rather 
an  important  condition.  Now,  if  that  is  the 
true  view  of  the  condition,  the  first  question 
is,  whether,  under  those  circumstances,  an 
action  at  law  could  be  maintained  by  the  pur- 
chaser to  get  back  his  deposit.  There  is  no  ques- 
tion of  discretion  in  such  a  case  as  that ;  and  I 
dissent  entirely  from  the  proposition  contended 
for  by  Mr.  Byrne  that,  since  the  Vendor  and  Pur- 
chaser Act  1874,  or  since  the  Judicature  Acts, 
there  is  any  difference  now  between  the  law  on 
that  point  and  the  law  before.  We  know  perfectly 
well  that  when  two  persons  enter  into  contracts 
there  »re  or  may  be — I  may  say  there  are — two 
remedies  open.  One  is  an  action  at  law  for 
damages,  and  the  other  is  the  extraordinary 
reme(5r  of  an  action  for  specific  performance.  I 
am  now  addressing  myself  to  the  legal  aspect  of  the 
case ;  and,  addressing  myself  to  the  legal  aspect 
of  the  case,  if  once  we  construe  the  6th  condi- 
tion in  the  sense  in  which  I  construe  it,,  it  appears 
to  me  that  the  purchaser  would  fail  if  he  brought 
an  action  at  law  to  recover  his  deposit.  I  must 
say  that  I  think  the  case  Mr.  Farwell  has  referred 
to  of  Corrall  v.  Cattell  (4  M.  &  W.  734)  is  decisive 
on  that  point.  The  legal  answer  is  this :  "  There 
is  no  bi-each  of  contract  at  all ;  you  have  taken 
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your  chance  with  respect  to  your  depoait,  and, 
onlesa  you  show  a  breach  by  the  vendor  of  his 
bargain,  you  are  not  entitled  to  have  that  deposit 
back."  That  is  the  answer  in  that  view  to  the 
action  at  law.  Therefore,  it  appears  to  me  that 
the  appeal  must  succeed,  so  far  aa  the  counter- 
claim is  concerned.  But,  when  we  come  to  the 
remedy  by  specific  performance,  we  get  into  on 
entirely  different  region  of  law.  The  extraordinary 
remedy  by  specific  performance  is  always  more  or 
lees  open  to  discretion,  and  I  am  not  aware  of  any 
case  in  which,  unless  the  condition  has  been  ex- 
tremely clear,  a  court  of  equity  has  ever  forced  a 
purchaser  to  take  a  title  which  is  obviously  bad, 
and  which  will  expose  the  pui-chaser  if  he  does  to 
an  immediate  lawsuit,  against  which  he  will  have 
no  defence.  That  is  what  we  are  asked  to  do 
mider  the  stringency  of  this  condition.  Mr. 
Farwell  referred  us  to  several  cases,  which  I  have 
looked  at  since  yesterday;  and  among  them  to 
Hume  T.  Bentley  (S  De  G.  &  Sm.  520),  Duke  v. 
Bamett  (2  Coll.  337;,  and  Cattell  v.  Corrall 
(3  Y.  &  G.  £zch.  413).  But,  on  considering  them, 
I  am  not  satisfied  that  in  any  one  the  court 
thought  the  title  which  it  did  force  the  purchaser 
to  taJee  would  be  a  bad  title  in  the  sense  in  which 
this  title  is  bad.  When  you  say  a  title  is  bad,  the 
expression  is  ambiguous,  and  must  be  contrasted 
with  what  is  called  a  good  title.  I  understand  a 
good  title  to  be  one  which  an  unwilling  purchaser 
can  be  compelled  to  take.  Contrasted  with  that, 
any  title  which  an  unwilling  purchaser  cannot  be 
forced  to  take  is  a  bad  one.  But  there  are  bad 
titles  and  bad  titles.  Bad  titles  which  are  good 
holding  titles,  although  they  may  be  open  to 
objections  winch  are  not  serious,  are  bad  titles 
from  a  conveyancer's  point  of  view,  but  good  from 
a  business  man's  point  of  view.  I  do  not  know  of 
any  case  in  which  a  court  of  equity  has  decreed 
specific  performance  of,  and  compelled  the  pur- 
chaser to  pay  his  money  for,  nothmg  at  all  when 
he  shows  the  court  that  the  title  he  is  asked  to 
have  forced  on  him  is  bad  in  that  sense  that  he 
can  be  turned  out  of  possession  to-morrow.  I  do 
not  say  that  a  condition  might  not  be  so  clear  and 
explicit  as  to  remove  the  difficulty ;  but  I  am  not 
aware  of  any  case  of  the  kind.  And,  so  far  as 
those  cases  referred  to  by  Mr.  FaVwell  are  con- 
cerned, I  am  convinced  that  they  are  cases  in 
which  the  title  was  bad  from  a  technical  convey- 
ancing point  of  view,  bat  not  from  a  business 
point  of  view,  and  did  not  expose  the  purchaser  to 
immediate  eviction  as  it  does  here.  Wlien,  there- 
fore, we  are  asked  to  decree  sjiecifio  performance  of 
this  contract  we  are  asked  to  do  that  which  the  court 
does  not  do  as  a  matter  of  course,  but  the  court 
considers  whether  it  is  right  to  adopt  such  a 
coarse.  In  a  case  like  this  it  appeai-s  to  me  the 
trae  rule  is  to  leave  the  parties  to  their  legal 
remedies.  If  they  have  a  contract  let  them  fight 
it  out  at  law.  There  are  remedies  open  which  we 
are  all  familiar  with.  But  the  vendor  must  not 
come  and  invoke  the  extraordinary  jurisdiction 
of  the  Court  of  Chancery  to  do  what  would  be  a 
manifest  injustice.  It  therefoi-e  appears  to  me 
that  Kekewich,  J. 'a  view  was  right,  so  far  as  he 
refused  to  grant  specific  performance,  but  wrong 
as  to  the  return  of  the  deposit.  I  confess  that 
such  a  result  is  not  satisfactory.  It  arises  from 
the  double  jurisdiction  in  courts  of  law  and 
equity  and  the  extraordinary  jurisdiction  which 
18  exercised  by  courts  of  equity.    The  result  is, 


that  the  part  of  the  order  must  be  reversed  which 
relates  to  the  counter-claim.  The  appeal  succeeds 
therefore  in  part  and  fails  in  part.  As  regards 
the  costs,  a  great  deal  of  the  expense  has  been 
incurred  in  .  defending  the  specific  performance 
action.  All  these  new  facts  are  part  of  the 
defence  to  that.  We  are  consequently  satisfied 
that  there  should  be  no  costs  of  the  counter- 
claim. We  reverse  the  decision  as  to  that,  but 
without  costs.  We  wiU  make  no  order  for  the 
return  of  the  deposit  to  the  purchaser. 

Lopes,  L.J. — This  is  an  action  for  specific 
performance,  and  I  need  not  say  that,  having  been 
brought  up  in  the  courts  of  common  law,  I 
approach  it  with  respectful  diffidence,  and  I  shall 
not  venture  to  differ  from  the  judgment  that  has 
already  been  delivered  by  Lindley,  L.J.,  and  the 
one  which  I  know  will  presently  be  delivered  by 
Bigby,  L.J.  But  I  should  like  to  say  this,  that  it 
does  seem  strange  to  me  that,  while  we  hold  that 
there  has  been  no  breach  of  contract  by  the 
vendor,  and  the  purchaser  cannot  therefore 
recover  his  deposit,  yet  at  the  same  time  we 
hold  that  the  vendor  is  not  entitled  to  have  that 
contract  specifically  performed,  but  must  have 
recourse  to  his  remedy  at  law.  It  is  said  that 
specific  performance  is  discretionarv,  and  that  a 
court  of  equity  will  not  decree  it  where  the  title 
is  obviously  a  bad  title  as  distinguished  from  a 
doubtful  or  holding  title.  No  doubt  there  is 
authority  for  that  proposition.  I  bow  to  that 
authority,  and  to  tne  better  judgment  of  my 
learned  brothers,  though  it  does  seem  to  me  to 
be  most  anomalous  and  unfortunate.  I  venture 
to  think  that  there  might  be  a  condition  so 
framed  as  to  preclude  a  purchaser  from  objecting 
to  an  obviously  bad  title  and  specific  performance 
of  the  contract  gi-anted.  And  I  would  add  that, 
in  the  present  case,  if  I  had  been  left  to  my  own 
unaided  judgment,  I  should  have  thought  that 
the  6th  condition  was  sufficiently  stringent  to 
cover  even  a  bad  title — an  intermediate  bad  title, 
I  mean — having  regard  to  the  terms  so  specifically 
and  carefully  mentioned  in  that  condition. 

BiQBT,  L.J. — In  this  case,  after  consideration 
of  the  conditions  of  sale,  especially  clause  6, 1  am 
unable  to  say  that  there  is  not  a  contract  binding 
at  law.  As  to  the  construction  of  that  contract 
a  court  of  equity  must  of  course  take  the  same 
view  that  a  court  of  law  would  take.  I  think 
that  that  is  enough  to  show  that  in  this  case 
there  can  be  no  recovery  of  the  sum  which  has 
been  paid  under  the  legal  contract  But  when  we 
come  to  the  qustion  of  specific  performance,  I 
think  that  it  is  a  question  which  cannot  be  de- 
cided by  any  such  process  as  saying  that  if  there 
is  a  contract  good  in  law  a  court  of  equity  ought 
to  apply  its  own  remedy.  Prom  the  very  first 
when  the  doctrine  of  specific  performance  was 
introduced  it  has  been  treated  as  a  question  of 
discretion — whether  it  is  better  to  interfere  and 
give  a  remedy  which  the  law  tuows  nothing 
at  all  about,  or  to  leave  the  parties  to  their  rights 
in  a  court  of  law.  Now,  tne  foundation  of  the 
doctrine  of  specific  performance  was  this  :  Land 
as  a  matter  of  fact  Has  quite  a  character  of  its 
own,  and  the  real  meaning  between  the  parties 
who  conti-act  with  reference  to  it  is  not  that 
there  shall  be  a  contract  with  legal  remedies 
only,  but  that  the  purchaser  shall  get  the  land, 
and  he  cannot  be  put  off  in  an  ordinary  case  by 
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offering  him  damages.  The  main  feature  of  the 
doctrine  of  specific  performance  is  therefore  that 
the  purchaser  is  actually  to  get  the  land ;  and, 
if  a  case  arises  in  which  he  cajinot  get  the  land 
in  any  substantial  sense,  it  seems  to  me  that  the 
doctrine  of  specific  performance  is  not  applicable. 
After  all,  the  question  to  what  extent  a  court  of 
equity  will  go  is  very  largely  one  of  authority  as 
to  what  has  been  done  before.  And  if  I  found 
that  there  were  cases  in  which,  although  the  pur- 
chaser was  not  to  get  the  land  which  he  offered  to 
bay,  a  something  having  a  semblance  of  a  title 
was  forced  on  him,  I  should  hare  to  consider 
those  cases  vei-y  carefully  and  see  whether  we 
were  not  bound  by  them.  But,  so  far  as  the 
authorities  that  have  been  cited  to  us  are  con- 
cerned, I  do  not  think  that  a  single  case  has  been 
referred  to  in  which  a  purchaser  was  held  to  be  bound 
to  take  a  mere  semblance  of  a  title,  or  where  he 
did  not  practically  get  the  land  with  such  a  title 
as  the  judge  directing  specific  performance  looked 
upon  as  a  holding  title — as  a  title,  in  all  proba- 
bility, which  he  could  at  any  rate  set  up  so  as 
to  enable  him  to  retain  the  possession  actually 
given  to  him.  I  will  not  go  through  the  cases  in 
detail,  but  I  find  that  there  are  some  which 
appear  at  first  sight  to  be  rather  startling.  For 
instance,  the  case  in  which  an  owner  for  Ufe  was 
entitled  to  force  a  title  upon  the  purchaser  of  the 
fee  appears  to  go  a  long  way.  But  when  you 
examine  that  case  you  find  that  it  was  by  no 
means  certain  that  the  vendor  was  not  the  owner 
in  fee.  The  vendor  claimed  under  a  will  of  very 
considerable  antiquity  at  the  time.  Under  the 
will  the  vendor  took  certain  properties  for  life 
and  certain  other  properties  in  fee.  But  the 
description  in  the  will  (I  think  it  was  about 
thirty  yeai-s  old)  founded,  as  the  properties  were, 
upon  occupation  for  a  long  time,  was  such  that 
no  one  could  tell — the  vendor  could  not  tell,  and  I 
gather  from  the  facts  of  the  case  that  no  one  else 
could  tell — at  that  time  which  were  the  fee  simple 
properties  and  which  were  the  properties  to  which 
the  vendor  was  entitled  for  life  only.  There  was 
a  very  stringent  condition  that  the  purchaser 
should  accept  the  title,  and,  under  those  circum- 
stances, it  appearing  reasonably  plain  that  the 
purchaser  would  get  a  good  holding  title,  specific 
performance  was  decreed.  In  the  case  of  Hume 
V.  Bentley  {ubi  sup.),  which  was  also  cited  by  Mr. 
Farwell,  there  were  leases  granted  by  a  canal 
company,  and  it  was  argued  that  the  canal  com- 
pany had  no  right  to  make  the  leases.  I  observe 
that  the  learned  judge  who  decided  that  case  says 
distinctly  (on  p.  527)  that  the  objections  raised  to 
the  title  were  such  as  did  not  interfere  with  the 
safety  of  the  purchaser.  That  that  was  the 
foundation  for  his  decree  for  specific  performance 
I  think  tolerably  plain.  Without  attempting  to 
go  through  the  other  cases,  I  may  say  that  I  have 
not  found  a  single  case  in  which  a  court  of  equity 
lias  ever  been  so  far  led  astray  from  the  original 
doctrine  as  to  say  that  in  cases  where  the  real 
intention  was  that  the  purchuser  should  get  the 
land,  he  should  be  treated  as  though  he  were 
going  to  get  the  land,  though  the  court  knows  he 
ivas  not.  In  the  present  case,  it  is  unquestion- 
ably plain,  upon  the  evidence  as  it  now  stands, 
that  Sarah  Jane  King,  afterwards  Sarah  Jane 
B  inks,  could  not  make  a  title  to  this  property, 
and  that  it  would  be  a  mere  delusion  to  say  to  the 
purchaser,  "  You  have  got   what  yon  bargained 


for."  He  will  not  get  it — that  is  certain — and  he 
will  not  get,  so  far  as  I  can  see,  a  single  sixpence 
in  value  out  of  it.  Mrs.  Banks  would  be  entitled 
to  a  third,  but  she  has  mortgaged  the  whole  for 
her  own  purposes,  and  her  one-third  would  have 
to  be  subject  to  the  whole  of  the  mortgages  in 
addition  to  the  costs  which  would  plainly  swallow 
up  the  whole  of  her  one-third.  The  court  is 
asked  to  go  through  what  would  be  the  idle  form 
of  making  over  to  the  purchaser  property  in 
which  he  will  not  take  tihe  slightest  beneficial 
interest,  but  which,  if  he  were  imprudent  enough 
to  accept  it,  would  involve  him  in  litigation  quite 
beyond  any  value  he  can  possibly  get.  I  do  not 
think  that  the  original  idea  of  specific  perform- 
ance covered  such  a  case  as  this,  and  I  am,  I 
repeat,  not  aware  of  any  authority  in  which  the 
court  knowing  that  it  cannot  give  the  subject- 
matter  of  the  contract  in  any  substantial  sense  to 
the  purchaser,  has  yet  said,  "  We  will  give  it 
when  we  know  we  cannot  give  it."  I  think  it  is 
quite  enough  that  the  parties  should  be  left  in 
such  a  case  to  their  remedies  at  law ;  and  I  am 
persuaded  that  the  judges  who  have  recently  gone 
into  the  question  of  specific  performance  nave 
taken  a  similar  view,  and  that  there  has  been  no 
alteration  in  this  respect.  Order  varied. 

Solicitor  for  the  appellant,  C.  Etheringion. 
Solicitors  for  the  respondent,  Bodgers  and  Co. 


Tuesday,  July  2. 

(Before  LiNDLEY,  Lopes,  and  Riobt,  L.JJ.) 

Be   The    Coalpobt  China  Company  (John 

Bo8E  AND  Co.)  Limited,  (a) 

APPEAL   PBOM  THE   CHANCEEY   DIVISION. 

Company — Transfer  of  share — Directors'  power  to 
refuse  to  register  transfer  —  Bectification  of 
register  of  members  —  Companies  Act  18^ 
(25  &  26  Vict.  c.  89),  s.  35. 
Although  the  court  has  amph  jurisdiction  to  con- 
trol the  refusal  by  the  directors  of  a  company  to 
register  a  transfer  of  shares,  or  the  exercise  by 
them  of  their  power  to  refuse,  provided  that  there 
is  any  evidence  which  justifies  the  court  in 
cmning  to  the  conclusion  that  the  directors  have 
not  done  their  duty,  yet,  in  the  absence  of  such 
evidence,  the  court  is  bound  to  presume  that  they 
have  acted  rightly,  whether  their  power  to  refuse 
is  absolute  or  limited  to  particular  grounds. 
Where,  therefore,  tlie  articles  of  association  of  a 
"  private "  limited  company — the  shares  in 
which  {aUfully  paid  up)  toei'e  mostly  held  by  one 
person  and  his  family  or  connections — provided 
that  the  directors  anight  refuse  to  legister  any 
transfer  where  they  were  of  opinion  that  tne 
proposed  transferee  was  not  a  desirable  person 
to  admit  to  membership,  it  was  Held  (reversing 
the  decision  of  Kekevjieh,  J.),  that  it  was  for 
those  who  alleged  that  the  directors  had  not 
properly  exercised  the  powers  conferred  upon 
them  to  give  evidence  to  that  effect ;  and  that  in 
the  absence  of  such  evidence  the  court  could  not 
interfere. 
The  above-named  company  was  a  limited  com- 
pany registered  under  the  Companies  Act  1862. 
The  founder  and  governing  director  of  the  corn- 
eal Baported  by  E.  A.  Soratoblit,  B«q.,  Barrtnter-u-Law, 
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pany  and  his  family  and  connectiona  were  the 
holders  of  183  out  of  the  200 1002.  shares,  of  which 
the  capital  consisted,  all  of  which  shares  were 
fully  paid  up. 

The  articles  of  association  of  the  company 
provided  as  follows : 

Art.  29.  No  share  shall,  save  as  provided  by  clause  32 
hereof,  be  trAnsferred  to  a  person  who  is  not  a  member 
so  long  as  the  founder  or,  failing  him,  any  member  is 
willing  to  purchase  the  same  at  a  fair  value.  In  order 
to  aaoertain  whether  the  founder  or,  failing  him,  any 
member  is  willing  to  purchase  such  share,  notice  in 
writing  shall  be  given  to  the  company  stating  the  desire 
of  the  holder  thereof  to  transfer  the  same.  Such  notice 
shall  specify  the  number  of  shares  to  be  sold,  the 
registered  numbers  thereof  respectively,  and  the  sum 
fixed  as  the  fair  value,  and  shall  constitute  the  company 
the  ageut  for  such  sale. 

Art.  30.  Every  such  share  shall  be  offered  in  the  first 
place  to  the  founder,  and  if  he  decline  to  purchase  then 
to  the  members  in  such  order  as  shall  be  determined  by 
lots  drawn  in  regard  thereto,  and  the  lotii  shall  be  drawn 
in  Kuch  manner  as  the  directors  shall  think  fit.  The 
Odinpany  shall  within  the  space  of  twenty-eight  days 
after  service  of  the  notice  intimate  in  writing  whether 
the  founder  or,  failing  him,  any  member  is  willing  to 
purchase  the  share  at  the  fair  value,  and  in  case  any 
differences  arise  as  to  the  fair  value  the  same  shall  be 
referred  to  the  decision  of  two  arbitrators.     .     .     . 

Art.  31  provided  that,  after  the  fair  value  had 
been  ascertained,  the  member  selling  should  be 
bound  to  transfer  the  share  to  the  founder  or 
member  purchasing;  but  that,  if  the  company 
should  fail  to  intimate  in  writing  that  the  f oimder 
or  any  member  was  willing  to  purchase  the  share, 
the  holder  should  be  at  lioerty,  subject  to  clause 
33,  to  sell  and  transfer  the  same  to  any  person  at 
any  price. 

Art.  33.  The  directors  may  refuse  to  register  any 
transfer  (a)  where  the  company  has  a  lien  on  the  shares ; 
(b)  where  itis  not  proved  to  their  satisfaction  that  the  pro- 
posed transferee  is  a  responvible  person  ;  (c)  where  the 
directors  are  of  opinion  that  the  proposed  transferee  is 
not  a  desirable  person  to  admit  to  membership.  Bat 
paragraphs  (b)  and  (c)  of  this  clause  shall  not  apply 
where  the  proposed  transferee  is  already  a  member. 

T.  A.  Middleton  was  one  of  the  original  sub- 
scribers to  the  articles  of  association  of  the  company, 
and  was  the  holder  of  one  share,  No.  198,  therein. 
Being  desirous  of  retiring  from  the  company,  he 
agreed  to  sell  his  share  to  W.  Bell  for  ItJOi.  He 
accordingly  forwarded  notice  to  the  company  on 
the  5th  Dec.  1894,  in  pursuance  of  art.  29,  of  his 
desire  to  sell  the  share,  and  of  the  price  at  which 
he  valued  it,  which  he  placed  at  2502. 

On  the  13th  Dec.  1894  the  secretary  of  the  com- 
pany wrote  in  reply,  objecting  that  the  notice  was 
not  in  order,  as,  under  the  articles  of  association 
of  the  company,  the  directors  were  entitled  to  be 
informed  as  to  the  eligibility  of  the  proposed 
transferee  before  consenting  to  the  transfer ;  and 
that  the  directors,  moreover,  could  not  agree  to 
the  value  set  upon  the  share  by  Middleton,  as  it 
was  much  too  high,  and  that  Middleton  was 
indebted  to  the  governing  director. 

No  steps,  however,  were  taken  by  the  company 
to  ascertain  the  true  value  of  the  share,  and,  after 
the  expiration  of  twenty-eight  days,  no  notice 
having  been  given  that  the  founder  or  any  other 
member  was  willing  to  take  the  share,  Middleton, 
on  the  15th  Jan.  1895,  forwarded  to  the  secretary 
a  transfer  of  the  share,  duly  executed  by  himseU 
and  by  Bell,  at  the  price  of  1652. 


On  the  15th  Feb.  1896  the  secretary  informed 
Middleton  that  the  directors  were  unable  to  agree 
to  the  proposed  transfer  of  the  share  from  him  to 
Bell,  but  gave  no  reasons  for  their  refusal. 

Owing  to  the  illnens  of  the  governing  director, 
no  foi-mal  meeting  of  the  directors  was  neld  until 
the  18th  April  1895,  when  a  meeting  was  sum- 
moned, having  for  its  object,  among  other  things, 
to  consider  the  proprietor  of  registering  tiie 
transfer.  At  this  meeting  a  resolution  was 
passed: 

That  the  registration  of  the  recent  transfer  by  Mr. 
Middleton  to  Mr.  Bell  of  share  No.  198  in  the  company 
be  refused. 

The  secretary  gave  notice  of  this  refusal  to  Mid- 
dleton's  solicitor  in  a  letter  of  the  24th  April 
1895,  in  which  he  said : 

I  am  instructed  by  my  directors  to  inform  you  that  at 
their  board  meeting,  held  on  the  18th  inst.,  the  question 
of  the  propriety  of  the  desired  registration  of  the  transfer 
to  Mr.  W.  Bell  of  the  share  No.  198  in  the  company,  of 
your  client,  Mr.  T.  A.  Middleton,  was  considered,  and 
that  the  direotors,  upon  such  consideration,  resolved  that 
the  registeation  of  such  transfer  should  be  refused. 

A  motion  was  accordingly  made  on  behalf  of 
Middleton  and  Bell,  under  sect.  35  of  the  Com- 
panies Act  1862,  asking  that  the  register  of 
members  of  the  company  might  be  rectified  by 
erasing  therefrom  the  name  of  Middleton  as  the 
holder  of  one  share  in  the  company,  and  by  sub- 
stituting the  name  of  Bell  as  the  holder  of  such 
share. 

On  the  3rd  May  1895  the  motion  came  on  to  be 
heard  before  Kekewich,  J. 

No  evidence  except  what  appeared  from  tho 
correspondence  was  offered  as  to  the  motives  of 
the  directors  in  refusing  to  register  the  transfer, 
nor  of  the  desirability  of  Bell  as  a  member  of  the 
company.  But  evidence  was  adduced,  showing 
that  the  company  had  no  lien  on  the  share,  and 
that  Bell  was  a  i-esponsible  person,  and  this  was 
not  denied  by  the  directors. 

Kekewich,  J. — In  my  opinion  the  applicants 
are  entitled  to  succeed  on  the  ground  that  the 
directors  have  not  brought  themselves  within  the 
provision  of  the  33rd  clause  of  the  articles  of 
association.  They  have  not  told  me  whether 
they  considered  that  there  is  a  lien  on  the  shares, 
or  whether  it  is  proved  to  their  satisfaction  that 
the  proposed  transferee  is  a  responsible  person  or 
not.  But,  as  a  matter  of  fact,  they  do  not  rely 
on  either  of  the  sub-clauses  (a)  and  {b),  and  there- 
fore I  need  not  consider  them.  The  directors  are 
therefore  thrown  on  one  sub-clause,  viz.,  sub- 
clause (c).  They  may  refuse  to  register  any 
transfer  where  they  are  of  opinion  that  the  pro- 
posed transferee  is  not  a  desirable  person  to  admit 
to  membership.  If  the  directors  had  said  that, 
in  theu'  opinion,  the  proposed  ti-ansferee  was  not 
a  desirable  person  to  admit  to  membership,  then, 
according  to  the  cases,  unless  they  could  have 
been  proved  to  be  wanting  in  bona  fides,  the 
applicants  would  have  been  bound  by  the  contiuct 
in  the  articles  of  association.  They  would  have 
been  precluded  from  asking  for  any  reasons  for 
the  directors'  opinion,  however  ill-founded  an 
opinion,  which  they  were  entitled  to  give  honestly. 
But  the  directors  do  not  say  so.  They  simply 
say  that  they  do  not  consider  that  it  is  a  proper 
transfer ;  they  simply  reject  it  as  being  wanting 
in  propriety.    I  really  do  not  know  whether  they 
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have  coneidered  at  all  whether  the  pi-oposed 
transferee  is  a  desirable  pei-son  or  not.  There  is 
not  a  trace  of  any  consideration  of  that  matter. 
I  think  I  am  bonnd  by  common  sense  and  bv 
the  authorities  to  say  that  it  is  their  duty  to  tell 
me  whether  they  have  considered  it  or  not.  I  do 
not  say  that  they  are  bound  to  state  the  grounds 
for  their  conclusion,  nor  any  reasons  by  which 
they  arrive  at  it  in  any  way,  nor  even  what  has 
been  laid  before  them.  But  it  is  their  duty  to 
say  whether  they  do  consider  that  he  is  a  desirable 

Serson  or  not — whether  they  consider  him  nn- 
esirable,  or  not  a  desirable  person.  That  might 
have  been  a  somewhat  arbitrary  conclusion  to 
arrive  at,  but  they  do  nqt  tell  me  that  they  have 
arrived  at  it,  and  I  must  conclude  that  they  have 
not.  Perhaps  I  might  be  told  that  the  directors 
have  not  stated  that,  out  of  tenderness  to  the 
transferor  or  transferee,  that  they  did  not  wish 
to  brand  him  as  not  a  desirable  person  to  join  a 
company  of  this  kind.  That  may  or  may  not  be 
so ;  out  they  have  a  discretion  vested  in  them  on 
a  particular  ground,  and  they  must  exercise  it  on 
that  g^und,  however  disagreeable  it  may  be  to 
them,  however  personal  the  conclusion  may  be. 
All  the  decided  cases  deal  with  entirely  different 
clanaes,  clauses  giving  a  wider  discretion,  or  at 
any  rate  a  different  discretion.  And  they  seem 
to  me  to  go  straight  to  this  point  in  this  way,  as 
showing  that  the  discretion  is  to  be  exercised,  not 
some  other  discretion ;  and  that  when  that  dis- 
cretion is  exercised  then  the  court  will  not  inter- 
fere. I,  of  course,  accept  the  authorities,  and  all 
of  them ;  they  all  go  in  the  same  direction.  But 
I  hold  that  the  directors  have  not  exercised  the 
discretion  in  this  particular  case  which  they  were 
bonnd  to  do.  I  do  not  inquire,  and  I  do  not  think 
I  ought  to  inquire  further,  why  they  have  failed 
to  do  it;  but  they  have  failed.  And  I  think  that 
now  they  have  had  their  fair  opportunity,  and 
more  than  their  fair  opportunity,  I  think  that  I 
must  conclude  judicially  that  the  directors  have 
not  got  anj  reason  such  as  they  can  properly  state 
against  this  transferee  as  distinguished  from  the 
transfer.  Therefore  the  order  must  be  made  as 
asked,  and  the  company  must  pay  the  costs. 

From  that  decision  the  company  now  appealed. 

Bramwell  Davis,  Q.C.  (G.  Broke  Freeman  with 
him)  for  the  appellants.  —  As  the  articles  of 
association  of  this  company  conferred  upon  the 
directors  power  to  refuse  to  register  any  transfer 
if  they  considered  that  the  proposed  transferee 
was  not  a  desirable  person  to  admit  to  member- 
ship, it  is  to  be  assumed  that  they  refused  to 
register  the  transfer  from  Midd}eton  to  Bell  on 
that  ground,  no  evidence  being  adduced  that  they 
did  not  act  bond  fide,  or  did  not  consider  the 
question  at  all.  They  are  under  no  obligation 
to  state  the  reasons  for  which  they  refused  to 
roister  the  transfer.    He  relied  upon 

Be  Oretham  Life  Assurance  Company;  Ex  parte 
Penney,  28  L.  T.  Eep.  150  j  L.  E«p.  8  Ch.  App. 
446. 

[He  was  stopped  by  the  Court.] 

Warrington,  Q.C.  and  George  Cave  for  the 
respondents. — In  three  reported  cases  directors 
have  been  held  bound  to  register  a  transfer  of 
shares: 

Re  Stranton  Iron  and  Steel  Company,  L.  Bep. 
16Eq.  559; 


lioffatt  V.  Farquhar,  38  L.  T.  E«p.  18 ;  7  Ch.  Div.  591 ; 

Be  Bell  Brothers  Limited ;  Ex  parte  Bodgton,  65 
L.  T.  Bep.  245. 
The  present  case  is  entirely  distinguishable  from 
the  authority  relied  upon  by  the  appellants,  because 
there  the  power  of  the  directors  to  refuse  to  regis- 
ter any  transfer  was  absolute,  whereas  here  it  is 
limited  to  particular  grounds.  If  the  power  had 
not  been  so  limited  it  would  have  sufficed  had 
the  directors  shown  that  they  had  considered  the 
matter,  no  mala  fides  being  proved.  But  aa  the 
power  of  the  directors  is  limited,  and  tiiey  can 
only  refuse  to  register  a  transfer  on  one  or  more 
of  three  specified  grounds,  their  duty  was  to  state 
why  they  refused  to  register  Bell  as  transferee  of 
Middleton's  share.  The  transferor  and  trans- 
feree are  entitied  to  know  on  which  of  the 
specified  grounds  the  directors  refused  to  register 
that  transfer.  Their  refusal  may  have  been  for 
some  totally  irrelevant  reason.  It  appears  from 
the  correspondence  that  it  was  on  account  of  the 
high  price  at  which  the  share  was  offered  to  the 
old  members  that  they  refused  the  transfer. 

No  reply  was  called  for. 

LiNDLKT,  L.J. — It  appears  to  me  that  this 
appeal  must  succeed.  Before  I  read  the  articles 
of  association  I  will  state  shortiy  the  principle 
which  I  think  is  applicable  to  the  question  raised. 
Under  the  articles  the  directors  have  a  power  to 
refuse  a  transfer.  I  will  not  say  at  present  for 
what  reasons.  I  will  allude  to  them  presently. 
They  do  refuse  a  transfer ;  they  do  not  say  why. 
The  argument  is,  and  the  view  taken  by  the 
learned  judge  _  in  the  court  below  is,  that  it  is 
for  them  to  justifv  their  conduct.  Now  that 
appears  to  me  to  oe  wrong.  It  appears  to  me 
that  it  is  for  those  to  say  that  they  (directors) 
having  the  power,  have  exercised  it  improperly, 
to  give  some  evidence  to  that  effect.  Here  there 
is  absolutely  none.  Therefore,  in  common  fair- 
ness, as  a  matter  of  justice  between  man  and 
man,  it  strikes  me  that  this  decision  is  based 
upon  an  erroneous  principle.  Now  let  ua  look 
and  see  whether  there  is  anything  in  the  articles 
of  association  which  renders  that  line  of  reasoning 
open  to  observation  or  excludes  it.  That  was  pre- 
cisely the  ground  upon  which  the  Court  of  Appeal 
in  £x  paHe  Penney  (28  L.  T.  Eep.  160 ;  L.  Rep. 
8  Ch.  App.  446)  differed  from  the  then  Master  of 
the  Bolls.  I  am  aware  that  the  articles  were  not 
quite  the  same,  but  the  Master  of  the  Bolls  there 
had  held  that '  the  directors  were  bound  not  only 
to  act  bond  fide  (which,  of  course,  they  are),  bnt 
that  directors  are  bound  to  preserve  some  kind  of 
evidence  that  they  act  bond  fide,  so  that  the  court 
may  see  it.  The  Court  of  Appeal  said  :  "  No,  that 
is  not  part  of  their  business.  Show  us  that  they 
have  not  acted  properly,  give  us  any  evidence  of 
that  kind,  and  we  have  ample  power  to  interfere." 
Now,  we  must  bear  in  mind  that  the  power  of  the 
court  invoked  in  this  case  reste  on  the  35th 
section  of  the  Companies  Act  1862,  which  enables 
the  court  to  rectify  the  register  of  members  if  the 
name  of  any  person  is,  without  sufficient  oaose, 
entered  in  or  omitted  from  the  register,  or,  if 
default  is  made,  or  unnecessary  delay,  and  so  on, 
takes  place.  Now,  who  is  to  prove  that  P  Surely 
it  is  for  the  person  invoking  the  assistance  of  the 
court  to  prove  that  the  name  of  some  person  is 
without  sufficient  cause  entered  in,  or  omitted 
from,  the  register.    When  all  he  can  say  is  that 


Digitized  by 


Google 


Sept.  14,  18»5.] 


THE  LAW  TIMES. 


[Vol.  Lxxni.— 49 


Ot.  of  App.] 


The  Chajllton. 


[Ot.  of  App. 


tiie  directors  have  the  power  to  refnae  and  they 
liAve  refused,  he  has  not  discharged  the  hurden 
irbich  is  imposed  upon  him.     Now,  Mr.  Warring- 
ton and  Mr.  Caye  have  argued  that,  although  that 
may  be  true  under  ordinary  articles,  it  is    not 
applicable  to  the  present  case,  for  this  reason,  that 
these  articles  are  framed  upon  the  theory  that  the 
shares  shall  not  be  transferred  by  any  shareholder 
until  he  has  offered  them — substantially — ^to  the 
other    shareholders.    Tbat   is    the    short  point. 
After  he  has  offered  the  shares,  and  the  other 
shareholders  have  not  elected  to  buy  them,  then 
he  has  a  right  to  transfer  them,  subject  to  clause 
33.     That  clause  provides  that    "  The  directors 
may  refuse  to   register  any  transfer    (a)   where 
the    company    has  a  lien  on  the  shares."    The 
applicants    here    exclude     that    because    there 
was  no  lien.      "  (6)   Where    it  is    not    proved 
to  their  satisfaction    that    the    proposed  trans- 
feree   is    a    responsible  person."    There,   agiun, 
the  applicants  have  brought  forward  evidence  to 
show  uiat  the  transferee  is  a  responsible  person, 
and  nobody  says  tbat  he  U  not.    Then  "  (e)  Where 
the  directors  are  of   opinion  that  the  proposed 
transferee  is  not  a  desirable  person  to  admit  to 
membership."    Now  (a)  and  [b]  being  excluded, 
the  directors  must  have  acted,  if  they  have  acted 
at  aU  properly,  under  (e).    There  is  no  evidence 
to  show  that  they  have  not  acted  under  (c),  and  no 
evidence  to  show  that  they  have  acted  improperly. 
Nowthe  contention  is,  that,  although  they  have  con- 
adered  whether  they  will  pass  this  transfer  or  not 
— ^whether  they  will  approve  of  the  transfer  and 
of  the  transferee — and  nave  refused  to  do  it,  yet 
becanse  they  have  not  said,  or  because  the  minates 
do  not  show,  that  tbev  came  to  the  conclusion  that 
they  are  of  opinion  that  the  proposed  transferee 
is  not  a  desirable  person,  therefore  it  is  to  be 
assumed  that  they  have  improperly  exercised  this 
power.    I  do  not  assume  anything  of  the  kind ; 
nor  do  I  think  it  is  necessary  in  point  of  law  for 
the  minutes  to  show,  or  for  the  directors  to  show, 
or  for  them  to  state  in  the  absence  of  evidence 
calling  upon  them  to  make  any  statement,  that 
they  came  to  a  resolution  in  those  terms.      It 
it  is.  said  that  unless  they  do  the  court  cannot 
hold  that   they  have  considered    the    question. 
Now,  what  is  the  question  P     The  question  for 
them  to  consider  is,  whether  they  will  or  will  not 
refuse  to  register   the  tiunsferee.    That  is  the 
question.    These  are  only  reasons  or  grounds  for 
it.      They  have    considered  that  question,  and, 
after  the  evidence  given  by  the  appbcant,  I  cannot 
help  feeling,   inferring,  and   betievins  that  they 
have  considered  the  other  question  whether  he  is 
or  is  not  a  desirable  person.    There  is  no  evidence 
whatever  to  show  tbat  they  have  acted  in  the 
slightest   degree    improperly  or   exceeded  their 
powers.  Now  I  wish  to  be  cautions  in  this  matter, 
becanse  I  have  not  the  slightest  doubt  that  the 
ooort  has  ample  jurisdiction  to  control  the  refusal 
by  directors  or  the  exercise  by  them  of  their  power 
to  refuse,  provided  that  there  is   any  evidence 
whatever  which  jastifies  the  court  in  coming  to 
the  conclusion  that  they  have'not  done  their  duty. 
But  in  the  absence  of  all  such  evidence  the  court 
has  no  right  to  presume — it  is   contrary  to   all 
ordinary  principles  of   justice — ^that   they  have 
done  wrong,  but  it  must  be  presumed  that  they 
have  done  right.    I  consequently  think  tbat  the 
appeal  should  be  allowed  with  costs  here  and 
bebw. 


LoFKS,  L.J. — I  am  of  the  same  opinion,  and 
have  nothing  to  add. 

Right,  L.J. — I  have  only  to  add,  in  consequence 
of  Mr.  Warrington's  argument  that  where  the 
power  is  absolute  a  different  rule  applies  from 
where  the  power  is  limited,  that  I  do  not  think 
that  that  proposition  can  be  maintained.  Even 
although  in  terms  the  power  is  absolute,  it  is  a 
fiduciary  power;  it  is  to  be  exercised  for  the 
benefit  of  the  company  and  with  due  regard  to 
the  rights  of  the  transferee.  So  that  no  power  is 
absolute  in  that  sense.  The  courts  have  held  that 
the  directors  are  not  bound  to  say,  "  We  threw 
aside  all  external  considerations  and  applied  our- 
selves to  the  exercise  of  the  power  in  the  proper 
manner."  If  they  do  not  do  it  in  that  case  I  do 
not  see  why  they  should  do  it  when  the  power 
itself  arises  only  in  certain  events.  The  fact  that 
they  have  resolved  must  be  taken,  in  the  absence 
of  positive  evidence  sufficient  to  satisfy  the  court 
to  the  contrary,  that  they  have  resolved  within 
their  jurisdiction  and  for  right  reasons. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Mepworth  and  Go. 

Solicitors  for  the  i-espondents,  Powell  and 
Rogers. 


Jwie  28  and  29: 

(Before  Lord  Eshes,  M.B.,  Eat  and 

Smith,  L.JJ.) 

The  Ohasltom.  (a) 

ON   APPEAL   FBOM   BBTJCE,   J. 

Collision — Compulsory  pilotage — Area  of  licence — 
Area  of  compulsion — Bristol  Channel  pilotage 
district — Port  of  Bristol — Pilotage  Order  Con- 
firmation (No.  1)  Act  1891  (54  &  55  Viet.  e.  160)— 
Merchant  Shipping  Act  1864  (17  *  18  Vict.  c.  lOi), 
«.  388. 

A  vessel  lying  ai  anchor  aboxtt  a  mile  to  the  north- 
west of  the  English  and  Welsh  Orounds  Light- 
ship, in  the  Bristol  Channel,  was  run  into  by  a 
steamship  proceeding  from  Bristol  to  Cardiff, 
which  was  in  charge  of  a  pilot  licensed  by  the 
Bristol  Corporaiion  for  the  port  of  Bristol, 
within  which  port  pUotage  is  compulsory,  and 
the  Bristol  Channel  pilotage  district.  One  rate 
is  payable  for  the  pilotage  of  a  vessel  from 
Bristol  to  any  part  of  the  Bristol  Channel,  east, 
ward  of  the  Holms. 

In  the  Pilotage  Order  Confirmation  (No.  1)  Act 
1891  (54  <£  55  Vict.  e.  160),  the  boundary  of  the 
port  of  Bristol  between  the  Holm,s  and  Attst,  is 
stated  to  be  "from  the  westwardmost  part  of  the 
Flat  and  Steep  Holms,  up  the  course  of  the 
Bristol  Channel  eastward  to  Aust,  in  the  county 
of  Gloucester." 

Held,  assuming  the  collision  to  have  been  at  a  spot 
not  within  the  port  of  Bristol,  that,  a«  it  was 
joithin  the  Bristol  Channel  pilotage  district, 
within  a  part  of  which  (namely,  the  port  of 
Bristol}  the  employment  of  a  pilot  was  com- 
pulsory, and  as  the  pilot  was  still  in  charge  a* 
pilot  within  a  district  for  which  he  was  licensed, 
though  he  had  passed  the  limits  of  the  port  in 
which  he  wax  a  compulsory  pilot,  the  relation- 
ship of  master  and  servant  did  not  exist  betv>een 
him    and    the    defendants  at  the  time  of  the 
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collision,  and  hence  the  defendants  were  exone- 
rated from  liability  for  hit  negligence. 

The  Greneral  Steam  Navigation  Company  v.  The 
firitish  and  Colonial  Steam  Navigation  Company 
Limited  (20  L.  T.  Rep.  681 ;  L.  Rep.  4  Ex.  238 ; 
3  Mar.  Law  Cos.  0.  S.  237)  approved. 

Semble,  the  boundary  of  the  port  of  Bristol  between 
the  Holms  and  Aust  it  not,  as  held  in  the  court 
below,  a  straight  line  between  those  two  places, 
but  follows  the  course  of  the  navigable  channel. 

This  was  an  appeal  by  the  plaintiffs  in  a  collision 
action  from  a  decision  of  Bruce,  J.  (ante,  p.  198 ; 
7  Asp.  Mar.  Law  Cas.  569),  where  the  facts  are 
fully  set  out. 

The  Merchant  Shipping  Act  1854  (17  &  18  Vict, 
o.  104)  provides : 

Seat.  388.  No  owner  or  master  of  any  ship  shall  be 
answerable  to  any  person  whatever  for  any  loss  or 
damage  oocasioned  by  the  fault  or  incapacity  of  any 
qualified  pilot  acting  in  charge  of  such  ship  within  any 
district  where  the  employment  of  snoh  pilot  is  com- 
pulsory by  law. 

Sir  Walter  PhiUimore  and  Batten,  for  the 
appellants,  substantially  repeated  the  arguments 
adduced  in  the  court  below,  and,  in  addition  to 
the  authorities  there  cited,  referred  to 

The  Lion,  21  L.  T.  Bep.  41 ;  L.  Eep.  2  P.  C.  525 ; 
3  Mar.  Law  Cas.  O.  S.  266. 

Atpinall,  Q.C.  and  Scrutton  for  the  respon- 
dents. 

Lord  EsHEB,  M.R. — In  this  case  the  plaintiffs' 
ship  was  a  ship  at  anchor  in  the  Bristol  Channel, 
and  she  was  run  into  •  by  the  vessel  of  the  defen- 
dants. Therefore  there  was  no  defence  unless 
the  defendants  could  show  that  the  collision  was 
caused  solely  by  a  person  who  cannot  be  treated 
as  their  servant;  in  other  words,  that  it  was 
caused  solely  by  the  act,  in  this  case,  of  the  pilot, 
who  was  in  command  of  their  ship  at  the  time  of 
the  collision,  and  who  is  to  be  treated  as  a  pilot 
who  was  at  that  time  not  a  servant  of  the  defen- 
dants. This  doctrine  of  compulsory  pilotage  is 
an  enacted  doctrine  no  doubt.  It  was  not  enacted 
for  the  protection  only  of  ships ;  it  was  enacted 
for  the  protection  of  ports ;  of  commercial  ports, 
and  also  of  naval  ports  ;  of  commercial  ports  in 
particular,  because,  if  a  vessel  is  wrecked  and  lost 
and  simk  near  to  the  entrance,  or  within  the 
entrance  of  a  commercial  port,  she  is  not  only  lost 
herself,  but  she  is  a  great  danger  and  obstruction 
to  the  port  and  to  other  vessels,  and  would  inter- 
fere with  the  commercial  business  of  the  port. 
Therefore,  when  you  call  it  compulsory  pilotage, 
you  must  look  at  the  reasons  for  the  compulsion. 
Now  there  was  a  time  when  Bristol,  I  daresay,  was 
the  only  considerable  port  in  the  Bristol  Channel. 
The  other  ports  were  very  small  places,  and 
therefore  at  the  time  of  this  first  statute,  which  is 
called  the  Bristol  Wharfage  Act  of  1807,  the 
control  of  the  pilots  of  the  Bristol  Channel  was 
given  to  the  Bristol  Board.  The  Bristol  Board, 
with  reference  to  the  navigation  of  the  British 
Channel,  was  the  board  which  was  to  license  the 
pilots.  Now  the  licensing  of  pilots  is  only  a  means 
of  obtaining  skilled  pilots — pilots  who  may  be 
trusted ;  but,  when  the  power  is  given  to  a  board, 
even  to  the  Trinity  House,  to  license  pilots,  they 
cannot  and  do  not— any  one  board  has  never  been 
allowed  to — license  pilots  for  the  whole  navigation 
all  round  England,  or  all  round  Great  Britain. 
They  license  them  for  certain  districts.    Why  is 


that?  Because,  if  you  license  for  too  large  a 
district,  you  license  a  man  who  cannot  leam  hia 
trade.  He  cannot  leam  all  the  ins  and  outs,  and 
aU  the  shoals  of  too  large  a  district.  It  would  be 
impossible  for  him  to  leam  it,  and  impossible  for 
him  to  practise  it.  Therefore  these  districts  have 
been  made  with  reference  to  the  power  of  appoint- 
ing pilots  in  those  districts,  and  each  would  have 
a  boai'd  with  a  capacity  to  deal  with  those  dis- 
tricts. A  board  is  entitled  and  empowered  to 
license  pilots  for  its  own  particular  district,  ajid 
for  that  district  only.  If  you  license  a  pilot  for 
that  district,  he  is  not  a  licensed  pilot  anywhere 
else,  for  the  first  element  of  his  being  a  com- 
pulsory licensed  pilot  would  be  gone,  because  he 
is  not  a  licensed  pilot  when  he  is  out  of  the  district 
for  which  he  is  licensed.  He  is  then  only  an 
ordinary  seaman.  The  Bristol  authority  had 
power  to  license  pilots  for  the  whole  of  the  Bristol 
Channel.  Then,  when  the  other  poi-ts  became 
important  ports,  they  desired  to  have  pilots  of 
their  own.  What  they  wanted  was  to  have  pilots 
who  were  capable  of  navigating  ships  in  and  out 
of  their  own  ports.  To  navigate  ships  in  and  out 
of  their  own  ports  necessarily  i-equired  that  they 
should  be  able  to  ziavigate  in  the  Bristol  Channel, 
because,  if  you  are  to  take  a  ship  out  of  Cardiff 
into  the  Bristol  Channel,  tou  must  have  a  pilot 
who  knows  how  to  take  her  into  the  Bristol 
Channel  for  a  considerable  distance.  Therefore, 
we  have  these  other  Acts  of  Parliament  which 
constituted  other  boards.  Only  one  we  need  deal 
with  to-day,  viz.,  that  relating  to  the  Cardiff  Board. 
That  statute  has  not  power  to  deal  with  Bristol 
or  ships  going  into  or  out  of  Bristol,  but  it  deals 
with  ships  going  into  or  out  of  Cardiff,  and  in 
respect  of  ships  going  into  or  out  of  Cardiff  it 
says  they  are  not  to  be  navigated  by  pilots  who 
are  licensed  to  take  ships  into  and  out  of  Bristol, 
or  by  pilots  who  are  engaged  only  to  conduct  ships 
in  the  Bristol  Channel,  but  any  ship  going  into  or 
out  of  Cardiff  is  to  be  piloted  by  a  pilot  licensed 
by  the  Cardiff  Board.  It  is  obvious  that  that  does 
not  in  any  way  affect  a  ship  which  is  going  into 
or  out  of  Bristol.  Whether  the  Cardiff  Board  can 
license  a  pilot  to  act  in  the  Bristol  Channel  in 
respect  of  any  ship  which  is  not  going  into  or  oat 
of  Cardiff  is  immaterial  in  this  case,  because  if 
they  have  made  a  Cardiff  pilot  they  have  made  a 
licensed  pilot  for  parts  of  the  Bristol  ChanneL 
What  is  the  result  of  that  P  If  that  is  so,  then 
you  have  Cardiff  pilots  who  are  pilots  licensed  to 
act  for  the  district  in  the  Bristol  Channel,  at  the 
same  time  that  Bristol  pilots  are  also  licensed  to 
act  in  the  same  part  of  the  Bristol  ChanneL 
Wfcat  does  that  signify  ?  That  you  have  two  sets 
of  pilots.  For  a  ship  going  into  Cardiff  you  have 
a  Cardiff  pilot,  and  for  a  ship  going  into  Bristol 
you  have  a  Bristol  pilot.  Bristol  pilots  are  licensed 
to  go  beyond  the  port  of  Bristol,  in  the  Bristol 
Channel,  down  to  Lundy,  as  1  understand  it,  or 

E laces  to  the  eastward  of  Lundy.  But  then  yon 
ave  the  order  of  1891,  made  in  pursuance  of  an 
Act,  54  &  55  Vict.  c.  160.  That  deals  not  with 
the  licences  of  the  pilots,  but  with  the  geographical 
part  of  the  water  over  which  a  Bristol  pilot  is  a 
compulsory  pilot,  and  with  regard  to  that  it  says 
that  the  master  and  owners  of  all  vessels  navi- 
gating or  passing  up  and  down  the  Bristol  Channel 
to  or  from  the  port  of  Bristol  shall  be  and  are  by 
this  order  exempted  from  the  obligation  to  be 
piloted  or  navigated  by  pilots  authorised  by  the 
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authorities  of  the  city  of  Bristol,  except  when 
-within  the  limits  of  that  port.  That  is  this,  that 
althongh  the  British  authorities  can  and  do  license 
a  pilot  to  go  beyond  the  limits  of  the  port,  and  he 
is  a  licensed  pilot  iieyond  the  limits  of  the  port, 
he  is  only  a  compulsory  pilot  within  the  limits. 
Then  yon  come  to  what  are  the  limits  of  the  port. 
If  we  had  to  determine  necessarily  here  what  are 
the  limits  of  the  port  of  Bristol,  I  should  say  it  is 
from  the  westernmost  part  of  the  Tlat  and  Steep 
Holms  to  a  place  called  Auat,  in  the  county  of 
Gloucester.  The  learned  judge  has  said  that 
there  is  a  mathematically  straight  line.  I  do  not 
and  cannot  agree  with  that,  because,  if  that  were 
true,  and  if  there  were  a  shoal  which  no  vessel 
could  get  over  on  this  mathematical  line,  they 
-would  have  to  go  over  this  shoal  and  be  irre- 
trievably stranded.  It  must  mean  a  line  following 
the  ordinary  course  of  the  Bristol  Channel — the 
na-vigable  course  for  ships,  and  that  is  not  at  all 
necessarily  a  straight  line.  If  it  had  been,  there- 
fore, abeolutely  necessary  to  determine  what  is  to 
be  taken  as  the  limit,  I  should  have  thought  that 
evidence  would  have  to  be  given  of  what  was  the 
course  of  the  Bristol  Channel.  It  is  not  a  ship's 
coarse  sailing  up  the  Bristol  Channel,  it  is  the 
course  of  the  Bristol  Channel.  The  Trinity 
Masters  could,  after  looking  at  the  chart,  have 
told  the  learned  judge  what  is  the  navigable 
course  of  the  Bristol  Channel.  But  for  the 
purposes  of  our  decision  to-day  it  seems  to  me  to 
be  immaterial  whether  the  place  of  the  collision, 
that  is,  where  the  negligence  of  this  pilot  caused 
mischief,  was  within  or  without  the  port.  I  shall, 
for  the  purposes  of  my  judgment,  assume,  as  the 
learned  judge  has  done,  but  not  for  the  same 
reason,  that  it  was  outside,  although  I  desire  to  be 
taken  to  express  no  opinion  whether  it  was  within 
or  without  the  port.  If  it  bad  been  necessary  to 
decide  whether  it  was  within  or  without  we  should 
have  bad  to  consult  Trinity  Masters.  You  have 
this  case :  It  is  a  ship  going  from  Bristol  to 
Cardiff — going  to  Cardiff,  no  doubt,  but  going  out 
of  Bristol,  and  going  through  the  port  of  Bristol. 
I  have  no  doubt  that  as  long  as  she  was  within 
the  port  of  Bristol  it  was  compulsoiy  upon  the 
captain  to  have  a  Bristol  pilot  on  b.  lard.  When, 
therefore,  he  took  this  pilot  on  board  he  must 
hare  taken  him  in  the  ordinary  way  by  giving 
notice  at  the  pilotage  station  at  Bristol  that  his 
ship  was  going  out  from  Bristol,  and  would  require 
a  pUot.  He  does  not  select  a  pilot;  he  is  not 
allowed  to ;  he  is  obliged  to  take  the  pilot  whom 
he  does  not  select,  and  that,  in  itself,  makes  that 
pilot  compulsoiy.  If  he  had  only  wanted  to  be 
piloted  up  and  down  the  Avon  he  would  have  said 
so,  but  he  wanted  a  pilot  to  take  him  through  the 
port,  and  out  of  the  port  of  Bristol.  It  is  true 
he  wanted  to  go  to  Cardiff,  but  a  Cardiff  pilot 
could  not  have  taken  charge  of  the  ship  when 
going  out  of  the  port  of  Bristol.  A  Bristol  pilot 
■was  compulsory  where  be  took  him.  Then,  looking 
at  this  statute,  and  the  order  of  1891,  when  the 
veeeel  had  passed  out  of  the  port  of  Bristol,  when 
she  had  gone  through  the  port  and  was  outside 
the  port,  I  have  no  doubt  myself  that  he  was  no 
longer  a  compulsory  pilot.  Therefore  when  the 
accident  happened  he  no  longer  was  a  compulsory 
pilot.  But  when  he  was  taken  on  board  this  ship 
and  put  in  charge  he  was  a  compulsory  pilot,  and 
although  he  had  passed  out  of  the  limits  where  he 
-was  a  compulsory  pilot,  he  still  was  in  charge  as 


pUot,  and  in  charge  -without  any  alteration  of  the 
relations  between  himself  and  the  master  of  the 
ship.  He  was  still  the  pilot.  He  was  in  charge 
of  the  ship,  for  they  had  not  gone  to  such  a  phuie 
as  that  he  was  no  longer  a  licensed  pilot.  He  was 
in  the  district  where  he  was  a  licensed  pilot,  and 
although  he  had  gone  beyond  the  port  where  he 
was  a  compulsory  pilot,  it  is  under  such  circum- 
stances that  the  master  could  not  properly  be 
called  upon  to  determine  whether  the  compulsion 
had  ceased  or  not.  Then  the  necessities  of  the 
case  require  that  you  should  not  make  him  a 
servant  of  the  owners  when  thev  had  no  real 
opportimity  of  determining  whetner  he  was  or 
was  not  their  servant.  They  were  compelled  to 
take  him  without  his  being  their  servant,  and  they 
had  no  real  opportunity  of  seeing  that  that  rela- 
tion which  had  been  put  upon  them  had  ceased. 
I  have  no  doubt  that  it  was  upon  that  ground — 
that  to  decide  that  the  master  of  a  ship  was  to 
take  charge  of  the  ship  in  such  circumstances 
would  put  upon  him  a  most  dangerous  liability 
and  responsibility — that  the  decision  of  the 
Exchequer  Chamber  {General  Steam,  Navigation 
Company  v.  British  Colonial  Steam  Navigation, 
Company,  20  L.  T.  Rep.  581 ;  L.  Rep.  4  Ex.  238  ; 
3  Mar.  Law  Cas.  O.  S.  237)  was  come  to.  It  does 
not  signify  whether  the  spot  is  one  where  the 
compulsion  has  ceased.  The  mode  of  treating 
him  by  the  master  as  a  compulsory  pilot  has  not 
ceased,  and  therefore  we  are  to  treat  the  master 
and  owners  of  the  ship  as  still  having  their  ship 
in  charge  of  the  pUot  whom  they  took  by  com- 
pulsion. If  so,  he  was  not  a  servant  of  the  owners, 
and  if  so  the  owners  were  not  liable  for  negligence 
which  was  solely  his  negligence.  I  cannot  help 
thinking  that  that  is  the  decision  of  the  Court  i>f 
Exchequer.  I  absolutely  and  entirely  agree  with 
the  ground  upon  which  I  believe  that  opinion  was 
founded,  and  think  that  to  have  found  otherwise 
would  have  put  masters  of  ships  in  English  ports 
into  dangers  and  difficulties  into  which  it  was 
never  intended  they  should  be  put.  That  case,  I 
think,  governs  us,  and  I  also  venture  to  say  the 
decision  in  that  case  was  right.  Therefore  the 
appeal  must  be  dismissed. 

Kay,  L.J.  —  In  this  case  the  Beeohdene,  a 
ship  belonging  to  the  plaintiffs,  was  run  down 
at  anchor  in  the  Bristol  Channel,  and  was  ran 
down  by  a  steamship  which  belonged  to  the 
defendants.  One  question  raised  was,  whether 
the  place  at  which  the  Beechdene  was  at  anchor 
when  she  waa  run  down  was  within  the  limits 
of  the  port  of  Bristol.  The  learned  judge  has 
decided  that  it  was  not,  and  I  do  not  think 
there  is  before  us  sufficient  evidence  to  enable  us 
to  say  whether  the  learned  judge  was  right  on 
that  point  or  not.  I  confess  I  have  some  difficulty 
about  the  way  in  which  he  fixes  the  limit  by 
diawing  a  stiaight  hne.  It  seems  to  me  to  involve 
a  question  of  some  nicety.  However,  I  shall  treat 
it  in  all  I  have  to  say  as  though  the  decision  of 
the  learned  judge  was  right ;  at  any  rate  as 
though  this  collision  took  place  outside  the 
northern  limit  of  the  port  of  Bristol.  Thi-ee  points, 
in  fact,  have  been  argued.  The  first  is,  that  this 
ship,  going  from  Bristol  to  Cardiff,  when  she  got 
into  tiie  Bristol  Channel  did  not  require  a  com- 
pulsory pilot  at  all ;  and  the  second  is  as  to  whether, 
supposing  she  was  compelled  to  have  a  compulsory 
pilot  within  the  port  of  Bristol,  that  pilot  did  not 
cease  to  be  compulsory  the  moment   the  ship 
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passed  the  northern  limit  of  the  port  of  Bristol 
into  the  Bristol  Channel.  The  third  question  is 
whether,  if  that  be  so,  this  case  is  governed  by  the 
case  to  which  the  Master  of  the  Bolls  has  referred 
— the  case  in  the  Court  of  Exchequer,  of  the 
Oeneral  Steam  Navigation  Company  v.  The  British 
Colonial  Steam  Navigation  Company  {ubi  rup.)  ? 
Dealing  with  those  questions  briefly  in  their  order, 
I  find  tiiat  the  action  here  was  an  action  brought 
by  the  owners  of  the  ship  run  down  against  the 
owners  of  the  Charlton,  and  the  defence  is  that 
the  Charlton  at  the  time  of  the  collision  was  under 
the  management  of  a  compulsory  pilot.  Reliance 
is  placed  upon  sect.  388  of  the  M^erchant  Shipping 
Act  1854,  which  says  that  no  owner  or  master  of 
any  ship  shall  be  answerable  to  any  person  what- 
ever for  any  loss  or  damage  sustained  through  the 
action  of  their  pilot  within  any  district  where  the 
employment  of  such  pilot  is  compulsory  by  law. 
Taking  the  first  question,  was  this  a  case  in  which, 
as  the  ship  was  going  to  Cardiff,  she  need  not  be, 
and  was  not  in  fact,  under  any  compulsory  pilotage 
within  the  Bristol  Channel;  that  is,  that  when 
coming  from  Bristol  she  had  got  out  of  the  Avon 
into  the  Bristol  Channel,  the  pilotage  ceased  to  be 
compulsory  ?  That  depends  upon  several  Acts  of 
Farhament  which  I  will  briefly  refer  to.  The  Act 
47  of  Gfeo.  3,  c.  33,  enacts  that  after  a  certain  date 
after  the  passing  of  the  Act  all  vessels  sailing, 
navigating,  or  passing  up  and  down  the  Bristol 
Channel  to  the  eastward  of  Lundy  Island,  except 
coasting  vessels  and  Irish  traders,  shall  be  con- 
ducted, piloted,  and  navigated  by  pilots  duly 
anthoriaed  and  licensed  by  the  corporation  of  the 
city  of  Bristol.  There  followed  after  that  Act 
another  statute,  11  &  12  Vict.  c.  43,  which  by 
sect.  66  provided  that  the  Corporation  of  Bristol 
may  from  time  to  time  appoint  and  license  any 
persons  duly  qualified  as  pilots  in  the  port  of 
Bristol,  and  that  any  person  not  being  so  appointed 
and  licensed  who  should  take  or  hold  charge  of, 
or  attempt  to  pilot  any  vessel  within  such  port, 
tihaU  forfeit  lOf.  Then  there  followed  a  third  Act, 
the  24  &  25  Yict.  which  repeals  so  much  of  sect.  9 
of  the  first  statute  I  have  read  (47  Geo.  3)  as 
relates  to  vessels  navigating  or  passing  up  or  down 
the  Bristol  Channel,  and  bound  to  or  from  either 
of  the  ports  of  Cardiff,  Newport,  or  Gloucester. 
The  question  is,  what  is  the  meaning  of  these  three 
statutes  ?  Observe  that  this  statute  does  not  repeal 
11  &  12  Yict.,  or  refer  to  it  at  all,  but  only  repeals 
so  much  of  sect.  9  of  the  Act  of  Geo.  3  as  refers  to 
vessels  bound  to  Cardiff,  Newport,  and  Gloucester. 
The  true  meaning  of  those  statutes,  taking  them 
together,  is  this,  that  if  a  vessel  be  bound  up  or 
down — ^for  this  purpose  down — the  Bristol  Channel 
to  Cardiff,  and  is  going  to  or  from  any  other  place 
than  Bristol,  it  need  not  have  a  compulsory  pilot, 
although  in  going  to  Cardiff  it  may  pass  over 
some  part  of  the  Bristol  Channel  which  is  within 
the  port  of  Bristol.  That  seems  to  me  to  be  the 
meaning  of  those  statutes,  taking  them  altogether. 
But  if  a  vessel  goes  from  Bristol  to  Cardiff,  the 
obligation  of  compulsory  pilotage  within  the  port 
of  Bristol  exists  as  to  that  vessel,  and  it  must 
take  a  pilot  who  will  certainly  be  a  compnlsoir 
pilot  within  the  limits  of  the  port  of  Bristol. 
That,  I  think,  to  be  the  tixie  meaning  of  those 
statutes.  This  ship,  the  Charlton,  was  going  from 
Bristol  to  Cardiff.  She  was  bound  to  have  a  com- 
pulsory pilot  all  the  time  she  was  within  the  limits 
of  the  port  of  Bristol,  not  only  in  the  Avon,  but 


so  far  as  those  limits  comprise  any  part  of  the 
Bristol  Channel.  She  started  with  a  pilot  taken 
at  Bristol,  and  she  was  going  to  Cardiff.  The 
pilot  was  not  to  take  her  all  the  way  to  Cardiff : 
he  was  only  to  take  her  within  the  Bristol 
Channel,  and  within  the  limits  of  his  licence 
in  the  Bristol  Channel.  I  assume  for  the  pur- 
pose of  this  case  that  he  passed  beyond  the 
limits  of  the  port  of  Bristol,  but  was  within 
the  limits  of  his  licence  when  the  collision 
actually  took  place.  I  assume  that.  The  qoeetion 
then  is,  what  is  the  meaning  of  sect.  388  of  the 
Merchant  Shipping  Act  P  I  find  that  in  the  case 
which  came  before  the  Court  of  Exchequer  first, 
and  afterwards  before  the  Court  of  Exchequer 
Chamber,  it  is  held  that  sect.  388  does  not  require 
that  the  pilot  should  be  compulsorily  employed 
where  the  accident  happened.  This  pilot  was 
not  compulsorily  employed  where  the  accident 
happened,  but  the  accident  happened  within  the 
district  for  which  he  was  licensed,  and  within  the 
limits  to  which  he  was  going  to  take  the  ship. 
When  he  took  charge  of  the  ship  at  Bristol  he 
was  undoubtedly  a  compulsory  pilot,  and  continued 
to  be  so  to  the  limit  of  the  port.  Bat  this 
collision,  I  assume,  took  place  outside  the  limit 
of  the  port  of  Bristol,  though  within  the  district 
for  which  he  was  licensed.  The  whole  of  the 
district  for  which  this  pilot  was  employed  was 
within  the  limits  of  his  licence.  He  was  duly 
licensed  by  the  authority  at  Bristol  np  to  and 
beyond  the  spoc  where  this  collision  took  place, 
and  as  I  read  this  judgment  I  can  put  no  other 
meaning  to  it  than  that  the  words  '*  within  the 
district  of  that  section  mean  not  merely  within 
the  district  for  which  the  pilotage  is  compulsory, 
but  within  the  district  for  which  he  was  employed. 
Therefore  I  think  that  we  are  bound  by  this 
decision.  This  case  seems  to  me  completely  within 
that  decision,  and  therefore  this  pilot  must  be 
taken  as  though  he  were,  though  in  fact  he  was 
not,  a  compulsory  pilot  on  the  spot  where  this 
collision  took  place.  I  feel  strongly  what  the 
Master  of  the  Rolls  has  expressed  already,  that  if 
it  were  not  so  the  master  of  the  ship  would  be 
placed  in  great  difficulty.  At  any  rate,  he  may 
not  have  been  abla  himself  to  draw  the  line  in  the 
water  of  the  Bristol  Channel  which  was  in  fact 
the  northern  limit  of  the  port  of  Bristol,  and  he 
was  put  in  this  danger,  that  the  moment  the  ship 
passed  over  that  fine  the  compulsory  pilotage 
would  cease,  and  he  would  be  bound  to  take  the 
ship  out  of  the  charge  of  the  pilot  and  navigate 
her  himself,  though  he  was  in  a  channel  of  which 
he  knew  nothing  about  the  navigation.  I  cannot 
tliink  that  would  be  the  convenient  or  proper  con- 
struction to  put  upon  this  section  of  the  Merchant 
Shipping  Act  1854,  and  it  seems  to  me  that  it  ie 
reasonable  to  say  that  where  a  pilot  has  been 
taken  under  compulsion  to  tako  a  ship  to  a  point 
in  the  Bristol  Channel  within  the  limits  of  his 
licence,  that  although  that  point  is  somewhat 
beyond  the  limits  of  the  port  of  Bristol,  yet  if  the 
pilot  goes  on  taking  the  ship  bevond  that  limit 
and  the  collision  happens  be  should  be  treated  for 
this  purpose  as  a  compulsory  pilot,  and  that  the 
master  and  owners  of  the  ship  should  not  be  made 
liable  for  a  collision  which  happens  by  his  fault. 
Therefore,  I  think,  this  decision  ought  to  be 
upheld. 

Smith.  L.J. — The  plaintiffs'  ship  in  this  case 
was  run  down  solely  by  the  negligence  of  the  pilot 
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on  board  the  defendants'  ship,  and  the  question  is 
whether,  considering  where  the  collision  took  place, 
eect.  388  of  the  Merchant  Shipping  Act  applies. 
Ab  far  as  I  can  make  out — and  I  say  as  far  as  I  can 
make  out  because  I  have  not  been  able  to  have  all 
the  statutes — the  case  is  this :  that  at  the  bennnine 
of  this  century,  as  indeed  now,  there  was  a  Bristol 
district — a  Bristol  port  and  a  Bristol  district — 
running  from  Lundj  Island  eastward  up  to  Bristol 
and  it  may  be  further ;  and  that  district  comprises 
in  it  the  port  of  Bristol.    In  the  olden  times,  say 
at  the    beginning  of    this  century,  compulsory 
pilotage  by  Bristol  pilots  was  necessaiy  for  all 
that  district.    Leaving  out  the  Act  of  1861,  after 
the  year  1891  what  happened  was  this,  that  the 
Bristol  district  remainea  as  it  bad  been  before, 
with  certain  reservations.    This  ship  was  a  ship 
which  had  started  from  the  port  of  Bristol,  in- 
tending to  go  to  Cardiff,  but  she  started  in  the 
Bristol  i)ort,  and  therefore  necessarily  and  by 
compulsion  of  law  had  a  Bristol  pilot  on  board.    I 
takfl  it  that  the  collision  happened  outside  the 
limit  of  the  port  of  Bristol.    My  brother  Bruce 
has  found  that  by  drawing  a  straight  line  east- 
ward.    For  myself  I  do  not  think  that  was  the 
right  way  of  doing  it,  and  having  Trinity  Masters 
with  him,  I  should  have  thought  he  would  have 
construed  with  their  help  what  was  the  Bristol 
Channel  coiu-se.    Be  that  as  it  may,  I  will  take  it 
that  this  accident  happened  at  a  place  outside, 
that  is  to  the  north  of,  the  Bristol  Channel  course, 
and  the  question  arises  whether  in  these  circum- 
stances, the  ship  having  been  under  compulsion 
to  take  a  Bristol  pilot  when  she  left  the  port,  and 
the  accident  havm^  happened  outside  the  port 
but  within  the  district,  the  owners  of  the  Charlton 
can  defend  themselves  under  sect.  388.    It  seems 
to  me  £hat  we  are  guided  by  the  authority  of  the 
case  in  the  Exchequer  Chamber,  which  is  on  all- 
fonrs  with  this  case.     Sir  Walter  FhiUimore,  in 
his  able  argument,  tried  to  escape  that  decision 
by  saying  that  the  second  branch  of  that  judg- 
ment was  only  a  dictum,  but  I  wish  to  point  out 
that  it  is  not  a  dictum  at  all.  but  one  of  the  bases 
of   that  decision.    The  Exchequer  Chamber  ex- 
preBsly  held  that,  if  a  ship  has  to  take  a  pilot  by 
oompnision  on  board,  and  then  an  accident  occurs 
in  the  district  he  is  licensed  for,  though  not  in  a 
place  where  compulsion  is  necessary,  the  ship- 
owner is  exempt  nom  responsibility  for  the  act  of 
that  pilot  on  the  ground  that  the  relationship  of 
master  and  servant  did  not  exist,  and  that  sect. 
388  apphes.    I  think  that  case  is  on  all-fours  with 
the  present,  and  it  also  seems  to  me  that  the  case 
of  The  Lion  (t«bt  tup.)  has  nothing  to  do  with  this 
case,  because  in  the  case  of  The  Lion  the  ship  had 
not  to  take  a  pilot  on  b<»Td  at  all.    Therefore  I 
think  we  are  to  be  guided  by  the  decision  in  the 
case  in  the  Exchequer    Chamber,  and  I  am  of 
opinion  that  the  appeal  fails. 

Solicitors  for  the  appellants,  Waltons,  Johnson, 
Bubb,  and  Whatton. 

Solicitors  for   the  respondents,  Thomae  Cooper 
and  Co. 


HIGH    COURT    OF   JUSTICE. 

OHANCEBT  DIVISION. 

Thursday,  June  20. 

(Before  North,  J.) 

Be  Ohipperibl;  Chiffesiel  v.  Watsoit. 

Will — Codicil — Construction — Revocation — Direc- 
tion in  codicil  to  sell  real  estate  specifically 
devised  by  will. 

C.  by  unll  devised  his  estate  at  Worcester  Park  to 
F.  C.  for  life,  and  after  his  death  to  his  eldest 
son,  and  if  F.  C.  should  die  under  twenty-seven 
intestate  and  without  issue,  he  directed  that  the 
said  estate  should  be  sold  by  his  executors,  ani 
the  proceeds  should  form  part  of  his  residuary 
estate.  And  he  appointed  A.,  B.,  and  D.  executors. 
By  a  codicil  the  testator  appointed  the  said  A. 
and  D.  executors,  revoked  previous  appointments, 
and  directed  his  executors  to  sell  and  dispose  of 
his  estate  at  Worcester  Park. 

Held,  that  the  codicil  did  not  deprive  F.  C. 
and  his  son  of  the  benejieial  interest  given 
them  by  the  will. 

By  his  wiU,  dated  the  2nd  Aug.  1882,  Frederick 
Chifleriel  made  the  following  gilt : 

I  give  and  beqneath  to  Froderiok  Chifferiel,  of  Upton, 
Essex,  all  that  my  freehold  estate  (including  the  iron 
ohnroh  and  ohnrch  plot)  at  Woroeater  Park  in  th» 
ooonty  of  Sorrey  (except  the  freehold  hoose  and  land 
called  Qrafton  House  and  the  Bungalow  estate,  which  I 
have  otherwise  disposed  of), situate  in  the  parishes  of  h^fog 
Ditton,  Ewell,  and  Guddington,  for  his  life,  with  power 
for  the  said  Frederick  Chifferiel,  or  my  said  executors 
and  trustees  on  hia  behalf,  to  grant  building  leases  of  all 
or  any  part  of  the  said  land,  but  without  power  for  Mia 
the  said  Frederick  Chifferiel  to  charge  and  incumber  the 
same,  and  after  the  decease  of  the  aaid  Frederick 
Chifferiel  then  the  said  freehold  estate  to  go  to  the 
eldest  son  of  the  said  Frederick  Chifferiel,  and  in  case 
the  aaid  Frederick  Chifferiel  shall  die  before  attaining 
twenty-seven  years  intestate  or  leaving  no  lawful  issue, 
then  tiie  said  estate  shall  be  sold  by  my  aaid  executors 
and  trustees,  and  the  proceeds  shall  fall  into  and  form 
part  of  my  residuary  estate  and  be  dealt  with 
accordingly. 

And  he  appointed  Robert  Watson,  William 
Coppard  Beaumont,  and  Benjamin  Wamer 
executors  and  trustees  of  that  his  will. 

The  testator  made  a  first  codicil  to  his  will,  not 
affecting  the  above  devise,  and  made  a  second 
codicil,  dated  11th  April  1883,  in  the  following 
terms: 

I  give,  deviae,  and  bequeath  nnto  you  the  aaid 
Benjamin  Warner,  of  tJpton,  in  the  county  of  Esaex, 
silk  manufacturer,  and  Mr.  Miller  Hooper,  of  Barnes,  in 
the  county  of  Surrey,  barrister-at-Iaw,  the  sum  of  3001. 
each,  provided  you  take  upon  yourselves  the  execution 
and  trust  of  this  my  will,  and  1  nominate,  constitute, 
and  appoint  you  the  said  Benjamin  Warner  and  Miller 
Hooper  to  be  executors  of  this  my  will,  and  I  here- 
by  revoke  all  prerious  appomtments  of  the  said 
Benjamin  Wamer  and  Miller  Hooper.  I  the  said 
Frederick  Chifferiel  hereby  deolare  that  all  bequests  and 
devises  are  to  be  waived  both  as  to  moneys  and  legacies 
to  Bobert  Watson,  of  Highgate,  gentleman,  and  I  desire 
that  the  legacy  of  3001.  be  withdrawn  from  his  son 
Bobert  Bodkin  Watson  or  any  other  legacies  that  I  may 
have  bequeathed  to  him  or  his  family,  and  I  direct  my 
aaid  executors  to  sell  and  dispose  of  all  that  my  estate 
at  Worcester  Park  in  the  county  of  Surrey. 


'at  BeDorte<t  hy  J.  B.  Brookk,  Esq.,  Barrlater-at-Law. 
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The  testator  died  on  the  same  daj  on  which  he 
executed  this  codicil. 

An  action  was  brought  for  the  administration 
of  his  estate,  and  the  usual  administration  order 
was  made  on  the  2nd  Aug.  1883. 

The  case  now  came  on  for  further  considera- 
tion. The  only  point  in  dispute  was  the  effect  of 
the  second  coicil  upon  the  devise  of  the  Wor- 
cester Park  estate  contained  in  the  will. 

Methold  for  the  residuary  legatees. — The  direc- 
tion to  sell  is  a  complete  alteration  of  the 
property ;  it  is  inconsistent  with  the  devise  in  the 
will,  and  therefore  revokes  it  just  as  much  as  a 
sale  by  the  testator  would  have  done : 

Watts  v.  Watti,  29  L.  T.  Eep.  671;   L.  Eep.  17  Eq- 
217; 

Borthwiek,  for  Frederick  Chifferiel. — The  direc- 
tion to  sell  does  not  necessarily  imply  that  the 
proceeds  are  to  fall  into  the  residuai-y  estate. 
When  the  testator  meant  the  proceeds  to  fall 
into  residue  he  has  said  so.  The  codicil  makes 
no  alteration  in  the  gift,  it  only  alters  the  mode 
of  enjoyment.  A  revocation  by  codicU  of  a  gift 
contained  in  a  will  must  be  as  clear  and  defimte 
as  the  gift  itself : 

liaddiion  y.  Chapman,  4  K.  &  J.  709. 
Newman  v.  Lade  (1  T.  &  C.  0.  C.  680)  is  a  clear 
authority  that  a  direction  in  a  codicil  which 
necessarily  varies  the  mode  of  enjoyment  cannot 
revoke  the  gift  of  a  beneficial  interest.  Watts  v. 
Watts  (ubi  sup.)  was  a  case  of  ademption. 

Methold  in  reply.  —  The  direction  to  sell 
prevents  the  devisee  taking  the  property  as  it 
was  intended ;  and  as  the  sale  is  to  be  made  by 
the  executors  they  take  the  proceeds  as"  part  of 
the  general  estate. 

E.  Beaumont,  0.  L.  Clare,  and  Martelli  appeared 
for  other  parties. 

North,  J.  —  It  is  impossible  to  tell  exactly 
what  the  testator  meant  in  this  case,  but  I  must 
deal  with  the  facts  as  well  as  I  can.  [His  Lord- 
ship read  the  devise  in  the  will.]  Then  very 
shortly  before  his  death  he  made  a  codicil  in  the 
following  terms  :  [His  Lordship  read  the  codicil.] 
There  is  an  obvious  confusion  in  the  earlier  part 
as  to  the  revocation  of  the  appointment  of  execu- 
tors, and  then  there  is  this  direction  to  sell  the 
Worcester  Park  estate,  which  if  it  stood  alone 
would  be  clear  enough,  but  when  it  is  read 
together  with  the  will  it  is  difficult  to  see  what 
the  testator  meant  by  it.  I  cannot  believe  that 
he  intended  to  revoke  the  settlement  of  the  pro- 
perty which  he  had  made  by  the  clear  and  suf- 
ficient gift  made  by  the  ■mJl.  He  may  have 
meant  only  that  the  executors  appointed  by  the 
codicil  were  to  exercise  the  power  of  sale  which  in 
cei-tain  events  was  given  to  the  executors  ap- 
pointed by  the  will.  On  the  whole  I  think  he  did 
mean  that  the  property  was  to  be  sold  at  once 
instead  of  waiting,  but  I  do  not  think  that  could 
alter  the  gift  of  the  beneficial  interest.  Mr. 
Methold  argued  that  the  direction  to  sell  was 
wholly  inconsistent  with  that  gift.  It  is  incon- 
sistent as  regards  the  land  itself,  but  in  my 
opinion  it  cannot  alter  the  gift,  but  only  changes 
the  method  of  enjoyment. 

Solicitors :  Beaumont  and  Son ;  T.  C.  Matthetes. 


May  22  and  Jtme  29. 
(Before  Noeth,  J.) 
East    Storehouse    Local    Boabd    v.    The 
ViCTOEiA  Bbewbbt  Company  Limited,  (o) 
Practice — Costs — Taxation — Allowance  to  witnessei 
— Hotel  expenses — Taxing  master's  discretion — 
Order  LXV.,  r.  27  (9),  (29),  (37),  (38). 
This  wag    an  action  for  damages  for  polluting 
the  water  in  the  plaintiffs'  reservoir.      At  the 
hearing    the    defendants  were   ordered   to  pay 
831.    damages    and     the    costs    of    the    action, 
except    the   costs   of  a    motion  for  injunction. 
The    costs    were    taxed,    and    the    defendants 
took  in  objections  (1)   to  the  allowance  by  the 
taxing  master  of  eleven  witnesses,  thottgh  only 
three  were  called;  (2)  the  aUowanee  of  the  eosU 
of  a  photographer,  who  was  brought  up  to  prove 
certain  photographs,  but  not  called ;  the  oZJoto- 
anee  to  each  profeasUmal  witness  of  \l.  Is.  a  day 
for  hotel  expenses,  in  addition  to  a  daily  sum  for 
attendance  as  witness,  which  was,  in  each  cast, 
nearly  the  maximum  allowed  by  the  scale  issued 
by  the  common  law  judges  in  1853.     The  master 
replied  that  he  had  exercised  his  discretion  in 
every  ease. 
Held,  on  a  summons  to  vary  Oie  taxing  maatet's 
certificate,  that  (1)  and  (2)  were  matters  iot<&tM 
the  taxing  master's  discretion,  and  the  court  would 
not  interfere. 
Semble,  if  the  court  had  been  exercising  its  own 
discretion,  it  would  not  have  allowed  the  costs  of 
the  photographer,   called  merely   to   prove   the 
talcing  of  the  photographs,  unless  the  other  side 
had  beenpreviously  asked  to  admit  them. 
As  to  (3),  Held,  that  the  scale  of  1853  is  not  binding 
on  the  taxing  masters,  but  they  have  a  full  dis- 
cretion under  Order  LXV.,  r.  27  (9),  (37),  (38). 
to  allow  witnesses  their  hotel  expenses,  in  aJddi- 
tion  to,  or  as  part  of,  a  reasonable  allowance  for 
their  time. 
This  was    an    action  for  damages  against  the 
defendante  for  fouling  the  water  in  a  reservoir 
belonging  to  the  plaintiffs,  as  the  local  sanitary- 
authority.     It  was  heard  before  Homer,  J.     After 
hearing  a  part  only  of  the  plaintiffs'  evidence  the 
judge  suggested  a  compromise,  and  ultimately 
made  an  order  that  the  defendante  should  pay 
832.  damages  and  the  coste  of  the  action,  except 
the  coste  of  a  motion  for  injunction. 

The  taxing  master  allowed  the  plaintiffs,  on 
taxation,  the  coste  of  eleven  witnesses,  though 
only  three  were  called,  and  to  these  he  allowed 
the  following  sums  :  To  a  public  analyst,  312.  lOs. 
for  seven  days'  attendance ;  to  other  professional 
witnesses,  viz.,  two  doctors  and  an  engineer,  22{.  2«. 
for  eight  days ;  and  to  a  solicitor,  252.  5s.  for  nine 
days.  The  amount  claimed  was  for  the  analyst, 
42(. ;  and  for  each  of  the  others,  252.  Ss. 

To  six  other  witnesses,  viz.,  the  chairman  of 
the  board,  a  contractor,  photographer,  sanitary 
inspector,  brewer,  and  master  mariner  be  allowed 
a  guinea  a  day. 

And  in  addition  to  these  allowances  he  allowed 
to  each  of  the  eleven  witnesses  a  guinea  a  day  for 
hotel  expenses,  besides  the  travelling  expenses 
actually  mcun-ed. 

The  defendante  took  in  objections  to  the  certifi- 
cate, complaining  that  none  of  the  witnesses  who 
were  not  called  were  necessary,  and  especiaUy 

(a)  Bcponed  by  J .  B.  Bkookb,  Eaq.,  Burister-at-Lkw. 
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that  the  photographer,  who  was  called  only  to 
prove  some  photc^raphs  produced,  was  wholly 
oimecessary,  and  that  their  expenses  ought  not  to 
have  been  allowed.  And  that  the  allowances  to 
the  witnesses  ought  to  include  ever3rthing  but 
travelling  expenses ;  that  the  taxing  master  was 
boand  by  the  scale  of  allowances  issued  by  the 
jndges  in  1853  under  the  Common  Law  Pro- 
cedure Ax;t,  and  had  no  power  to  allow  hotel 
expenses  in  addition. 

The  taxing  master  answered  that,  in  his  opinion, 
all  the  witnesses  were  necessary,  that  all  the 
allowances  were  within  his  discretion,  and  he  had 
carefully  considered  them  in  every  case. 

The  defendants  took  out  a  summons  to  yary 
the  taxing  master's  certificate. 

The  scale  referred  to  gives 

Professiona,!  men  inclagire  of  all  except  travelling  ex- 
penses per  diem,  22.  2s.  to  3i    3«. 

Engineers  and  aurvejors  per  diem,  11.  Is.  to  31.  3«. 

Oentlemen,   esquires,   bankers,  merchants,  per  diem, 

It.    l4l. 

The  rules  referred  to  in  the  argument  were  the 
following : 

Order  LXY.,  r.  27  (9).  As  to  evidence,  such  just  and 
reasonable  charges  and  expenses  as  appear  to  have  been 
properly  incnrred  in  procnring  evidence,  and  the  attend- 
ance of  witnesses,  are  to  be  allowed. 

(29.)  As  to  coats  to  be  paid  or  borne  by  another  party, 
no  oosta  are  to  be  allowed  which  do  not  appear  to  the 
taxing  officer  to  have  been  necessary  or  proper  for  the 
attainment  of  jostioe  or  defending  the  rights  of  the 
party,  or  which  appear  to  the  taxing  officer  to  have  been 
inonrred  thiongh  over-cantion,  negligence,  or  mistake, 
or  merely  at  the  desire  of  the  party. 

(37.)  The  rules,  orders,  and  practice  of  any  oonrt 
whose  jurisdiction  is  transferred  to  the  High  Court  of 
Justice  or  Court  of  Appeal,  relating  to  costs,  and  the 
allowanoe  of  the  fees  of  solicitors  and  attorneys,  and  the 
fc>xnti<m  of  costs,  existing  prior  to  the  commencement  of 
the  principal  Act,  shall,  in  so  far  as  they  are  not  incon- 
sistent with  the  principal  Act  and  these  rnles,  remain  in 
force  and  be  applicable  to  costs  of  the  same  or  analogous 
proceedings,  and  to  the  allowanoe  of  the  fees  of  solici- 
tors of  the  Supreme  Court,  and  the  taxation  of  costs  in 
the  High  Court  of  Justice  and  Court  of  Appeal. 

38.  As  to  all  fees  or  allowances  which  are  dis- 
orstiraaTy,  the  same  are,  unices  otherwise  provided,  to 
be  allowed  at  the  discretion  of  the  taxing  officer,  who, 
in  the  exercise  of  such  discretion,  is  to  take  into  con- 
sideration the  other  fees  and  allowances  to  the  solicitor 
and  counsel,  if  any,  in  respect  of  the  work  to  which  any 
such  allowance  applies,  the  nature  and  importance  of 
the  cause  or  matter,  the  amount  involved,  the  interest 
ot  the  parties,  the  fund  or  persons  to  bear  the  costs,  the 
general  conduct  and  costs  of  the  proceedings,  and  all 
other  circumstances  ;  and  where  a  party  is  entitled  to 
sign  judgment  for  his  costs,  the  taxing  officer,  in  taxing 
the  costs,  may  allow  a  fixed  sum  for  the  costs  of  the 
judgment. 

Strinfen  Eady,  Q.G.  and  Mauley  for  the 
smnmons. — -We  object  to  the  number  of  witnesses 
allowed.  Only  tnree  were  called,  and  to  have 
eleven  in  court  was  an  extreme  instance  of  over- 
cantion  on  the  plaintiffs'  part  for  which  the 
defendants  ought  not  to  be  made  to  pay  : 
Order  LX.,  r.  27  (29) ; 

Smtih  V.  Butlar,  31  L.  T.  Bep.  873;  L.  Bep.  19 
Eq.  473. 

We  also  object  specially  to  the  allowance  of 
the  costs  of  the  photographer.  He  was  called 
rimply  to  prove  the  taking  of  the  photographs. 
The   plaintiffs    ought    to    have    submitted    the 


photographs  to  us  for  admission  under  Order 
XXXII.,  rr.  2  and  3,  and  apart  from  this  the 
photographs  were  not  necessary  at  all.  Our 
third  objection  is,  that  the  allowance  to  the  wit- 
nesses for  hotel  expenses  is  wrong.  The  scale 
of  allowance  to  witnesses  put  out  by  the  taxing 
masters  in  1853  in  pursuance  of  the  Common 
Law  Procedure  Act  1852  (which  is  printed  at 
p.  204  of  the  Supplement  to  the  Annual  Practice 
for  1895)  expressly  provides  that  the  scale  thereby 
allowed  is  to  include  everything  but  travelling 
expenses.  In  terms  that  scale  applied  only  to 
the  common  law  courts,  but  it  has  been  acted 
on  in  Chancery.  Order  LXV.,  r.  27  (37)  pro- 
vides that  the  old  practice  is  to  be  continued. 
Glarlc  V.  GiU  (1  K.  &  J.  19);  and  JJrocos  v. 
Ll»yd  (27  L.  T.  Bep.  O.  S.  131 ;  23  Beav.  129) 
show  that  the  Bules  of  1852  were  followed  as  a 
guide  in  the  Courte  of  Chancery  under  the  old 
practice,  and  that  whatever  allowance  was  made 
included  everything  except  travelling  expenses. 
The  present  practice  is  not  uniform.  But  most 
taxing  masters  in  the  Chancery  Division  do  not 
allow  hotel  expenses,  and  they  are  never  allowed 
in  the  Queen's  Bench  Division. 

Younger  for  the  plaintiffs.  —  [Noeth,  J. — I 
only  want  to  hear  you  as  to  the  coste  of  bringing 
the  photographer  to  court  and  of  the  witnesses' 
hotel  expenses.")  It  is  the  common  practice  to 
have  the  photographer  to  prove  the  accuracy  of 
his  photographs  when  they  are  put  in.  They 
have  never  been  regarded  as  documente  within 
Order  XXXII.,  r.  2,  and  the  form  of  notice  to 
admit  (Appendix  B.  No.  11)  is  not  applicable  to 
photographs,  even  if  they  are  within  the  words  of' 
the  order.  In  this  case  the  defendante'  solicitor 
disputed  the  accuracy  of  the  photographs  before 
the  taxing  master.  As  to  the  allowanoe  to 
witnesses,  the  whole  question  is  whether  the  rule 
of  1853  gives  a  maximum  which  is  binding  on  the 
texing  master.  The  plaintiffs'  contention  is  that 
the  rule  has  no  application.  The  only  rules 
which  apply  are  Order  LXV..  r.  27  (9)  and  (37), 
and  they  show  that  the  master  has  an  absolute 
discretion  as  to  amount,  subject  to  any  rnles  or 
practice  of  the  Coui-t  of  Chancery  before  the 
Act.  Toe  rules  of  1853  were  never  binding  in 
Chancery,  and  even  in  the  common  law  courte  it 
has  been  held  since  the  Judicature  Act  that  the 
texing  masters  have  a  discretion  to  go  beyond 
those  rules : 

TiirnbMll  v.  Jotwon,  3  C.  P.  Div.  264. 
Bunnfen  Eady,  Q.C.,  in  reply.  ^^  ^  ^^ 

June  29. — Nobth,  J. — The  first  question  raised 
by  this  summons  to  review  texation  is,  as  to  the 
allowance  of  the  coste  of  the  witnesses  who  were 
brought  to  court  but  not  called.  It  is  not,  and 
could  not,  be  contended  that  the  mere  fact  of  the 
witnesses  not  being  called  makes  it  improper  for 
the  texing  master  to  allow  their  expenses,  and, 
therefore,  the  matter  is  plainly  within  the  taxing 
master's  discretion.  He  says  that  he  has  care- 
fully considered  the  matter,  and  the  court  will  not 
interfere  with  his  discretion.  But  I  may  say  that, 
if  the  matter  was  one  for  my  discretion  instead  of 
that  of  the  texing  master,  I  think  I  should  not 
have  allowed  the  attendance  of  the  photographer 
unless  the  other  side  had  been  asked,  and  refused, 
to  admit  the  facte  which  he  was  to  be  called  to 
prove.    The  second  question  is  one  which,  in  my 
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opinion,  I  not  only  have  the  power  to  decide  but 
am  bound  to  decide.  The  taxing  master  has 
allowed  the  witnesses  for  attendance  sums  about 
equal  to  the  maximum  allowance  fixed  by  the 
scale  put  forward  by  the  judges  of  the  common 
law  courts  in  1853,  and  has  allowed  them  a  sum 
for  hotel  expenses  in  addition.  It  is  objected  that 
the  scale  is  binding,  and  does  not  mention  hotel 
expenses,  and  therefore  a  question  of  principle  is 
clearly  raised.  The  question  is,  whether  the  scale 
is  binding.  It  was  settled  by  the  judges  of  the 
common  law  courts  for  a  class  of  cases  in  which  pro- 
fessional and  expert  witnesses  were  not  so  often 
called  as  they  are  in  this  division.  Still,  it  was, 
to  a  certain  extent,  adopted  by  the  old  Court  of 
Chancery ;  and  it  might  have  been  binding  if  it 
were  not  Uiat  the  whole  practice  is  now  governed 
by  rules  in  which  that  scale  has  not  heea  repeated. 
These  rules  appear  to  me  to  be  clear.  [His  Lord- 
ahip  read  Order  LXV.,  r.  27  (9),  (29),  (37),  and  (38), 
and  continued :]  The  scale  is  nowhei-e  referred  to. 
It  is  said  that  it  is  implied  by  sub-rule  37.  But  it 
aeems  to  me  that  the  decision  of  the  Divisional 
Court  in  TumbuU  v.  Janson  (ubi  <up.)  is  conclu- 
sive that  the  scale  of  1853  is  not  binding  since  the 
new  rules  were  made.  That  case  was  decided 
nnder  the  Rules  of  1875.  Bat  the  rules  I'elied  on 
(rr.  8  and  28  of  the  Special  Allowance  1875)  are  the 
same  as  sub-rules  9  and  37  of  the  present  rules. 
There  the  taxing  master  had  considered  himself 
bound  by  the  scale,  and  allowed  only  a  guinea  a 
day  for  witnesses.  Lindley,  J.  says  (p.  270) :  "  As 
to  the  former  of  these  points  {i.e.,  the  allowance 
for  the  witnesses'  attendance  at  the  trial),  the 
master  admits  that  he  did  not  exercise  any  dis- 
cretion, but  that  he  taxed  the  charges  upon  the 
notion  that  he  was  bound  by  the  scale  of  allow- 
ances of  1853,  and  allowed  the  scientific  witnesses 
at  the  rate  of  one  guinea  a  day  only.  I  think  that 
is  a  matter  of  principle.  To  hold  that  the  scale 
allowance  of  one  guinea  is  to  be  adhered  to  is  to 
ignore  the  8th  rule  of  the  Special  Allowance 
1875  altogether;  the  bill  must  go  back  to  the 
taxing  master  to  exercise  his  discretion  in  that 
respect."  And  Lopes,  J.  says  (p.  271):  "The 
master  appears  to  have  considered  himaeU  bound 
by  the  scale  of  1853  as  a  hard  and  fast  rule.  In 
that,  having  regard  to  rule  8,  I  think  he  was 
wrong.  On  the  part  of  the  plaintiff  reliance  was 
placed  upon  rule  28.  The  8th  rule,  however, 
appears  to  me  to  be  inconsistent  with  that.  The 
natter  must  therefore  go  back  to  the  master  for 
reconsideration.  It  will  be  open  to  him  to  increase 
the  allowance  or  not  at  his  discretion."  That 
decides  most  clearly  that  the  scale  is  not  binding 
on  the  taxing  master  The  taxing  master  is 
therefore  right  in  principle.  That  being  estab- 
lished, I  have  nothing  to  do  with  the  particular 
way  in  which  he  has  exercised  his  discretion.  The 
summons  must  be  dismissed  with  costs. 

Solicitors  :  Wedlake,  Lettg,  and  Wedlahe,  agents 
for  Batehelor  and  Qeake,  Plymouth ;  Croicders 
and  Vizard,  agents  for  JR.  R.  Bodd,  jun.,  East 
Stonehouse. 


Friday,  June  21. 
(Before  North,  J.) 
Be  Febeday  (a  Solicitor),  (a) 
Attaehment — Contempt    by    nonpayment — Accep- 
tance of  money  on  account— Waiver. 

On  the  26ifc  April  1895  an  order  was  made  giving 
leave  to  istue  a  writ  of  attachment  against  F.,  a 
solicitor,  for  contempt  in  not  complying  with  an 
order  to  pay  to  the  O.  Company  781.  3».  3d.,  the 
balance  certified  to  be  due  from,  him  on  taxation 
of  his  bill  of  costs.     The  writ  was  issued  on  the 
ith  May.     On,  the  Ith  May  the  company,  at  the 
earnest  request  of  F.,  agreed  that  on  payment  of 
25{.  on  account  they  would  take  no  fiirmer  pro- 
ceedings for  fourteen  days.   The  m,oney  was  paid 
on  th«  9th  May.     On  the  23rd  the  company  gave 
F.four  days  mjore  time.    Nothing  further  too* 
paid,  and  F.  w<ts  arrested  under  the  writ  of 
attachment  on  the  Uth  June.    He  now  moved 
that  he  might  be  discharged  and  the  order  for 
attaehment  let  aside,  on  the  ground  that  at  the 
time  of  his  arrest  he  was  not  tn  contempt  for  the 
sum,  named  in  the  order. 
Held,  that  the  company  had  not,  by  accepting  the 
251.  and  giving  time,  waived  their  right  to  enforce 
the  writ  of  attachment,  and  the  motion  mutt  be 
refused  rmth  costs. 
On  the  12th  Feb.  1895  the  applicants,  the  Glynde 
Creameries  Limited,  obtained  the  usual  order  for 
taxation  of  the  bill  of  costs   delivered  by  their 
solicitor,  Henshall  Fereday,  he  giving  credit  for 
any  moneys  received  by  him.  On  the  15th  March 
1895  the  texing  master  certified  that  there  was  a 
sum  of  782.  3«.  3d.  due  from  the  solicitor. 
On  the  26th  April  1895  an   order  was   made 

flving  leave  to  issue  a  writ  of  attachment  against 
eie&y  for  contempt  in  not  paying  the  said  sum. 
The  wnt  of  attachment  was  issued  on  the  4th  May. 

On  the  7th  May  A.  G.  Brand,  the  managiTig 
director  of  the  applicants'  company,  agreed  at 
the  earnest  request  of  Fereday  and  his  wife,  to 
delay  proceedings  on  the  attachment  for  foarteoi 
days  on  Fereday's  paying  25Z.  on  account.  This 
money  was  paid  on  the  9th  May,  and  A.  G. 
Brand  then  handed  to  Fereday  a  letter  stating 
that  he  had  instructed  the  company's  solicitor  not 
to  take  any  further  proceedings  for  a  period  of 
fourteen  days. 

On  the  23rd  May  Brand  verbally  agreed  to  give 
four  days  further  time.  On  the  27th  May  Fere- 
day wrote  to  the  company's  solicitor  that  the 
contempt  Lad  been  waived  by  the  delay,  and  an 
arrest  would  be  illegal.  No  further  payment  was 
made  or  offered. 

On  the  14th  June  Fereday  was  arrested  on  the 
writ  of  attachment.  He  now  moved  that  the  writ 
of  attachment  might  be  set  aside,  and  that  he 
might  be  discharged,  on  the  ground  that,  at  the 
time  he  was  arrested,  he  was  not  in  contempt  for 
the  sum  named,  and  that  the  costs  might  be  paid 
by  the  company  and  the  sheriff. 

Vernon  Smith,  Q.C.  and  Cannot  for  the  motion. 
— The  company  have  waived  their  right  to  enforce 
the  writ  of  attachment  by  accepting  251.  on 
account  and  giving  time : 

Harvey  v.  Hall,  28  L.  T.  Bep.  734 ;   L.  Bap.  16  Eq. 
324. 
The  writ  was  issued  in  respect  of  a  4ebt  of  781 ; 
it  cannot  be  enfor>ced  now  that  such  a  debt  no 
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loneer  exists.  The  order  in  snch  a  case  as  this  is 
maae  to  enforce  payment  for  the  benefit  of  the 
creditor.     It  is  not  a  punishment. 

Swinfen  Eady,  Q.C.  and  W.  A.  Peek  for  the 
company. — The  arrest  was  perfectly  regular,  and 
there  is  no  reason  for  discharging  it.  The  debtor 
is  arrested  as  a  punishment  for  his  contempt  in 
not  obeying  an  order  of  court,  not  to  msJie  him 
pay  a  certain  sum  of  money.  The  debtor's  release 
would  not  be  a  matter  of  conrse,  even  if  he  paid 
the  whole  amount. 

Stewart  Smith  for  the  sheriff. — The  sheriff  only 
performed  his  duty,  and  there  is  no  possible 
ground  for  making  lum  pay  the  costs : 

Oreavet  v.  Keene,  40  L.  T.  Eep.  216  ;  4  Ex.  Diy.  73. 

Vernon  Smith,  Q.C.  in  reply. 

NoBTH,  J.  —  In  my  opinion  this  motion  is 
entirely  misconceived.  [His  Lordship  stated  the 
facts,  and  continued :]  The  motion  is  against  the 
company  and  the  sheriff,  and  it  asks  that  the 
writ  of  attachment  may  be  set  aside,  and  the 
debtor  discharged  from  custody,  on  the  ground 
that  he  was  not  in  contempt  at  the  time  of  his 
arrest.  That  -is  not  a  ground  for  setting  aside 
the  writ,  which  was  penectly  regular  at  the  time 
when  it  was  issued.  It  is  said  that,  because 
the  company  chose  to  make  an  agreement  with 
the  debtor  that,  upon  his  paying  252.  as  an  earnest 
of  the  truth  of  lus  representation  that  he  would 
probably  soon  pay  the  whole,  a  further  period  of 
fourteen  days  should  be  given  to  him,  they  were 
incapacitated  from  afterwards  enforcing  the  writ 
of  attachment,  and  Harvey  v.  Hall  (woi  evf).)  is 
relied  on  as  an  authority  for  this  proposition. 
Bnt  that  was  an  entirely  different  case  from  the 
present.  Thera  a  solicitor  had  been  ordered  to 
pay  a  sum  of  money  by  a  certain  day.  and  after- 
wards an  arrangement  was  made  that  he  should 
pay  the  debt  by  monthly  instalments.  He  made 
default  in  payment  of  the  instalments,  and  it  was 
held  by  Bacon,  V.C.  that  an  order  for  an  attach- 
ment could  not  then  be  made  against  the  solicitor 
for  his  non-compliance  with  the  original  order. 
In  the  present  case,  after  default  had  been  made 
in  complying  with  the  order  for  payment,  and 
i^ter  hearing  the  debtor,  the  court  did  direct  the 
issue  of  the  wi-it  of  attachment,  and  it  was  issued 
accordingly.  Nothing  then  remained  to  be  done 
but  to  arrest  the  debtor  under  the  writ,  unless  the 
court  should  make  some  fresh  order.  It  is  sug- 
gested that  the  sheriff  ought  to  ha.ve  abstained 
from  executing  the  writ  because  the  person  who 
was  to  be  arrested  gave  him  notice  that  the  arrest 
would  be  illegal.  The  writ  was  perfectly  regular, 
and  the  sheriff  was  bound  to  execute  it.  He  did, 
in  fact,  at  his  own  risk  abstain  for  a  time  from 
doing  so.  The  risk  was  perhaps  not  very  great, 
as  he  acted  upon  the  request  of  the  creditors. 
But,  if  the  sheriff  was  bound  to  execute  the  writ, 
nothing  which  the  creditors  did  could  relieve  him 
from  the  obligation  to  do  so.  The  company  made 
a  concession  to  the  debtor,  at  the  urgent  entreaty 
of  his  wife,  and  the  use  which  he  made  of  their 
leniency  was,  not  to  pay  the  money,  but  to  raise  a 
technical  objection  to  his  arrest.  In  my  opinion 
everything  has  been  regularly  done,  the  wi-it  was 
properly  issued,  and  flie  debtor  was  properly 
arrested  and  lodged  in  prison,  and  no  good  ground 
has  been  shown  for  his  discharge. 

Solicitors :  Prince  and  Plwnbridge ;  N.  C. 
Barrachmgh ;  Palmer  and  Bull. 


Friday,  June  28. 

(Before  North,  J.) 

Whitwham  v.  Moss,  (a) 

Practice  —  Interlocutory  motion  —  Order  for  de- 
livery of  documents — Whole  subject  of  action. 

The  defendant  was  in    the    employment    of  the 
plaintiffs,  the  executors  of  P.,  who  were  carrying 
out  certain  contracts  with  a  railway  company  on 
behalf  of  P.'s  estate,  for  some  time  previous  to 
1895.     While  in  their  employment  he  measured 
up  and  entered  the  work  done  by  the  plaintiffs 
far  the  railway  company.     Ihmnp  a  part  of  the 
Ume  he  also  acted  in  some  capacity  on  behalf  of 
the  railway  company,  amd  received  a  part  of  his 
salary  from  them.     In  April  1895  the  defendant 
of  his  own  accord  left  the-  plaintiffs'  service,  and 
took  with  him  the  books  or  docuToents  in  which 
he   had  entered  the  said  measurements.     The 
plaintiffs  brought  this  action  for  the  recovery  of 
the  documents,  and  now  moved  for  an  interlocu- 
tory order  for  their  delivery. 
Held,  <m  the  evidence,  that  the  papers  had  never ^ 
been  in  the  defendant's  possession  in  any  capacity 
but   that   of  clerk  to  the  plaintiffs;     that  his 
taking  them  away  was  wholly  improper,   and 
that  he  ought  to  be  ordered  to  give  them  up  in 
four  days,  nottoithstanding  that  their  recovery 
was  the  sole  object  of  the  action. 
Whittaker  v.  Howe  (3  Beav.  3S3)  followed. 
Republic  of  Costa  Rica  v.  Strousberg  (40  L.  T. 

Bep.  401 ;  11  Ch.  Div.  323)  distinguished. 
The  plaintiffs  in  this  action  were  the  trustees  of 
the  will  of  Benjamin  Piercy,  a  contractor,  who 
died  in  1888.  As  such  trustees  they  had,  under 
the  directions  of  the  court  in  tm  administration 
action,  proceeded  to  carry  out  certain  contracts 
entered  into  by  their  testator,  and  among  others 
a  conti-act  with  the  Wrexham,  Mold,  and  Connah's 
Quay  Railway  Company  for  the  construction  of  a 
line  of  railway  known  as  the  Hawarden  Loop 
Line.  For  the  purpose  of  this  contract  the 
plaintiffs  had  maintained  thetestator'sengineering 
office  at  Wrexham. 

The  defendant,  Wm.  Moss,  was  employed  as  an 
assistant  engineer  in  this  office.  On  the  11th 
April  1895  he  gave  a  week's  notice  to  leave,  and 
on  the  18th  April  1895  he  left,  taking  with  him 
certain  papers  containing  extracts  from  the  parti- 
culars of  the  measurements  of  the  work  done  in 
connection  with  the  said  Hawarden  Loo^  Line, 
which  showed  the  particulars  of  a  claim  for 
extras  made  by  the  plaintiffs  against  the  said 
company. 

The  plaintiffs'  solicitor,  to  whom  the  defendant 
had  applied  for  a  small  sum  due  to  him  for  wages, 
requested  the  return  of  these  papers  before  pay- 
ment. The  defendant  answered,  "As  to  the 
Hawarden  Loop  measurements  I  am  perfectly 
willing  to  give  all  the  information  and  render  all 
the  assistance  in  my  power  on  this  and  any  other 
matters  if  proper  and  reasonable  terms  are 
arranged." 

To  a  further  demand  he  answered : 
Will  yon  (five  me  yonr  authority  for  the  statement 
that  the  Hawarden  Loop  meaeuremeutB    are    in    my 
possession. 

The  solicitore  then  wrote  declining  to  make  any 
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payment  till  the  papers  were  returned,  and  Moss 
answered : 

I  have  yonrs  of  the  13th  inet.,  and  I  oas  only  aay 
that  the  attitude  yon  have  taken  up  will  not  asaist  the 
tmetees  in  getting  any  information  or  aasistance  from 
me  in  regard  to  any  of  the  claims  which  they  may 
«et  up. 

I  wUl  not  enter  into  any  argument  with  >  on  on  this 
matter,  but  will  content  myself  with  paying  that,  if 
the  truBte^s  do  not  see  their  way  to  fulfil  their  obliga- 
tions, I  will  make  them  a  present  of  what  they  owe 
me. 

The  plaintiffs  then  brought  this  ^tion,  claiming 
"Delivery  up  of  all  books  or  memoranda  in 
writing  cont^ning  the  particulars  of  all  measure- 
tnente  made  by  the  defendant  and  other  persons 
in  the  employ  of  the  plaintiffs  in  relation  to  the 
Hawarden  loop  line  of  railway  and  of  all  other 
books  or  memoranda  and  documents  in  the  pos- 
session or  power  of  the  deponent  belonging  to 
the  plaintiffs  or  the  estate  of  Piercy,"  and  moved 
for  an  interlocutory  order,  in  the  terms  of  their 
claim,  for  delivery  within  four  days. 

The  defendant  in  his  evidence  set  up  a  claim 
that  the  measurements  in  question  were  made  on 
behalf  of  the  railway  company,  and  claimed  that 
they  were  the  property  of  the  plaintiffs.  He  did 
not,  however,  allege  that  they  were  the  property 
of  the  railway  company,  and  that  company  made 
no  claim  to  them.  It  appeared  that  the  defendant 
had  for  some  time  acted  as  assistant  engineer  for 
the  company,  but  was  at  the  same  time  employed 
in  the  plaintiffs'  oflBce.  It  was  shown  that  Piercy 
lield  nearly  all  the  shares  in  the  railway  company 
and  controlled  the  board. 

F.  Thompson  for  the  motion. — The  defendant 
obtained  possession  of  these  documents  while  in^ 
the  plaintiffs'  employment,  and  in  the  dischai-ge' 
of  his  duties  to  them  his  removing  them  was 
wholly  improper.  There  is  no  question  really  in 
dispute.  The  defendant  makes  a  sort  of  sugges- 
tion that  the  railway  company  have  some  interest, 
but  they  do  not  claim  the  documents,  and  the 
defendant  does  not  allege  that  he  prepared  them 
on  behalf  of  the  company.  [Noeth,  J. — Are  you 
not  asking  an  interlocutory  motion  for  all  the 
relief  you  would  be  entitled  to  at  the  hearing  ?] 
The  order  was  made  under  similar  circumstances 
in  WkittaJcer  v.  Howe  (3  Beav.  383,  Seton  on 
Decrees,  5th  edit.  vol.  1,  p.  384)  and  in  Taylor  v. 
Davis,  reported  in  a  note  to  that  case,  3  Beav. 
p.  388. 

Sioinfen  Eady,  Q.C.  and  Rawlins  for  the  defen- 
dant.— There  is  a  real  question  to  be  tried  as  to 
the  right  to  these  documents,  and  it  is  the  whole 
point  in  dispute.  When  that  is  the  case  it  is 
not  the  practice  to  give  relief  on  an  interlocutory 
motion : 

Republic  of  Costa  Rica  v.  Strousberg,  40  L.  T.  Bep. 
401 ;  11  Ch.  Div.  323. 

F.  Thompson  in  reply. — In  that  case  the  docu- 
ments had  come  into  the  possession  of  Strousberg 
properly,  as  the  agent  of  the  Republic.  There 
was  no  wrongful  removal,  as  there  was  in  this  case 
and  in  Whittaker  v.  Howe  {ubi  sup.). 

Noeth,  J. — I  think  I  can  make  the  order  asked 
for  in  this  case.  [His  Lordship  stated  the  facta  of 
the  case  and  proceeded  :J  I  am  quite  satisfied  from 
the  plaintiffs'  evidence  and  from  the  defendant's 
own  letters  that  he  took  these  documents  away 
frith  him  when  he  left  the  plaintiffs'  employment. 


According  to  his  own  eridence  they  had  been  in 
the  plaintiffs'  office  from  1890  to  1895  and  had 
been  used  in  the  plaintiffs'  business.  The 
defendant  takes  them  away  without  consulting 
anybody ;  and  then  tries  to  make  capital  ont  of 
them  by  inducing  the  plaintiffs  to  pay  for  them. 
That  is  the  only  meaning  I  can  put  on  his 
letters.  The  defendant  suggests,  but  he  dare  not 
swear,  that  these  documents  were  the  property  of 
the  railway  company;  but  this  is  inconsistent 
with  his  conduct  in  offering  to  sell  them  to  the 
plaintiffs,  and  even  if  they  were  the  property  of 
the  company  they  were  in  the  plaintiffs'  possession, 
and  the  defendant,  who  was  their  servant,  had  no 
possible  right  to  remove  them  out  of  his  masters' 
possession.  I  think  therefore  that  they  ought  to 
be  given  up,  and  I  think  the  court  has  power  to 
make  the  order.  The  only  point  made  against 
such  power  was,  that  the  court  cannot  do  it  on  an 
interlocutory  application.  It  would,  in  my  opinion, 
be  lamentable  if  that  were  the  case,  but  I  do  not 
think  it  is.  In  any  case  I  could  order  the 
documents  to  be  brought  into  court,  but  I  do  not 
think  that  is  necessary.  The  order  to  deliver  up 
the  documents  to  the  owners  of  them  was  made 
in  the  two  cases  Mr.  Thompson  quoted.  Mr 
Swinfen  Eady  relied  on  The  Republic  of  Costa 
Rica  V.  Strousberg  (ubi  sup.),  but  there  are,  I  think, 
two  grounds  on  which  that  case  can  be  distin- 
guished from  the  present  one.  There  the 
defendant  had  no  opportunity  of  making  his 
defence,  he  had  not  even  appeared.  Here  I  have 
heard  a  full  statement  of  what  the  defendant 
calls  his  case.  And,  secondly,  in  that  case  the^ 
documents  had  come  properly  into  the  possession' 
of  the  defendant  during  his  employment  as  agent 
for  the  Republic.  His  employment  had  ceased, 
and  then  the  Republic  tried  to  get  the  documents 
back  from  him,  but  his  possession  was  originally 
lawful  and  proper.  In  this  case  it  is  not  even 
alleged  that  the  documents  were  ever  in  the 
defendant's  possession  at  all,  except  in  the  sense 
that  he  was  a  clerk  in  the  office  in  which  they 
were,  and  produced  them  to  persons  having  a 
right  to  see  them.  The  order  must  be  made  as 
asked. 

Solicitors :  Field,  Roscoe,  and  Co.,  agents  for 
Evan  Morris,  Denbigh  ;  Busk  and  Miller,  agents 
for  Bevon,  Wrexham. 


May  2  and  3. 

(Before  Kbkewich,  J.) 

Re  SoMEBs-CocES ;  Wego-Fbossee  v.  Wego- 

Peossbe.  (a) 

WUl — Construction, — Charity — Pure  and  impure 

personalty — Marshalling. 

A  testatrix  gave  her  estate,  consisting  of  pure  attd 
impure  personalty,  to  trustees  upon  trust  for  sale 
and  out  of  the  proceeds  first  to  pay  her  testa- 
mentary expenses  and  debts,  ana  then  to  pay  a 
legacy  to  her  niece.  She  then  gave  her  residuary 
personal  estate  "  save  and  except  such  parts 
thereof  as  cannot  by  law  be  appropriated  by  wtti 
to  charitable  purposes  "  to  a  charity. 

Held,  thatfuU  effect  could  be  given  to  the  residuary 
gift  without  the  process  of  m,arshalling ;  that 
the  testamentary  expenses  and  debts  and  the 
legacy  must  be  paid  out  of  the  pure  and  invpure 

(a)  Beportad  by  0.  F.  Duncan,  Esq.,  BarrUter-»t  Law. 
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pertonalty  raieably ;  and  that  the  residrie  as  to 
pure  personalty  belonged  to  the  charity,  and,  as 
to  impure  persojialty,  was  tmdisposed  of  and 
passed  to  the  next  of  kin. 

ASJOTTBNED  8TTMHONS. 

Lady  Emily  Maria  Somers-Gocks,  who  died  on 
ihe  Sth  Aug.  1879,  by  her  will  dated  the  14t'h 
Nov.  1876,  bequeathed  to  her  trustees  and  eie- 
cntors  all  her  personal  estate  and  effects;  and 
she  directed  them  to  stand  possessed  of  all 
her  personal  estate  and  effects  upon  trust  for 
sale  and  conversion  of  such  parts  thereof  as 
should  not  consist  of  money,  and  with  and  out  of 
the  money  produced  by  such  sale  and  conversion, 
and  with  and  out  of  such  part  of  her  persomd 
estate  as  should  consist  of  money  to  pay  her 
testamentary  expenses  and  debts ;  and,  after 
payment  of  her  testamentai-y  expenses  and  debts, 
she  directed  her  trustees  to  raise  the  sum  of 
14,0002.,  and  pay  the  same  to  her  niece  for  her 
sole  and  separate  use  absolutely,  subject  to  the 
payment  of  certain  annuities,  and  she  devised  all 
real  estate  vested  in  her  on  trust  or  by  way  of 
mortgage  to  her  trustees.  And  the  testatrix  then 
gave  and  bequeathed  "  all  the  rest  and  remainder 
of  my  personal  estate  whatsoever  and  wheresoever 
situate,  save  and  except  such  parts  tiiereof  as 
cannot  by  law  be  appropriated  by  will  to  charit- 
able purposes,  to  the  Society  of  St.  Margaret's, 
East  Grinstead,"  and  she  directed  her  executors 
and  trustees  to  pay  and  transfer  the  same  to  the 
Mother  Superior  for  the  time  being  of  the  said 
society  for  its  use.  The  testatrix's  personal  estate 
at  her  death,  consisting  of  pure  personalty  and 
money  invested  on  mortgage  of  real  estate, 
was  amply  sufiScient  to  pay  her  testamentary 
expenses,  debts,  and  the  legacy  of  14,000i., 
and  was,  in  1894,  further  increased,  upon  the 
death  of  her  sister.  Lady  Caroline  Somers 
Courtenay,  by  the  payment  of  certain  sums 
invested  partly  in  consols  and  partly  on  mortgage 
of  real  estate. 

This  was  a  summons  taken  out  by  the  surviving 
trustee  and  executor  of  the  testatrix  to  which  the 
legal  personal  representatives  of  her  three  next  of 
kin  (ail  deceased)  and  the  Mother  Superior  of  the 
Society  of  St.  Margaret's  were  made  defendants, 
to  determine  whether  the  residuary  bequest  or  any 
other  part  of  the  will  operated  as  a  direction  to 
marshal  the  assets  of  the  testatrix  in  favour  of 
the  charity  of  St.  Margaret's,  or  whether  the 
residue,  after  payment  of  the  testamentary  ex- 
penses, debts,  and  legacy  out  of  the  pure  and 
impure  personalty  rateably,  passed  as  to  the  pui-e 
personalty  to  the  charity,  and  as  to  the  impure 
to  the  next  of  kin  as  undisposed  of. 

George  Lawrence  for  the  plaintiff. 

Marten,  Q.C.  and  George  Laiorenee  for  the  legal 
personal  representatives  of  two  of  the  next  of  kin. 
— No  marshalling  is  directed  by  the  will.  After 
payment  of  the  debts,  &o.,  so  much  of  the  residue 
as  consists  of  impure  personalty  is  imdisposed 
of  and  goes  to  the  next  of  kin  : 

EdicarcU  v.  Hall,  11  Hare,  22. 

T.  S.  Carson  for  the  legal  personal  represen- 
tative of  a  third  next  of  kin. 

Benshaw,  Q.C.  and  HameU  for  the  Mother 
Superior.— The  testatrix  intended  to  marshal  her 
estate  in  favour  of  the  charity.  We  therefore 
claim  that  the  debts,  testamentary  expenses,  and 


the  legacy  should  be  paid  primarily  out  of  the  im- 
pure personalty : 

Wills  V.  Bourne,  L.  Eap.  16  Eq.  487 ; 

Miles  V.  Harriton,  30  L.  T.  Bep.  190 ;  L.  Bep.  9 
Ch.  816 ; 

Be  Arnold  ;  Bavetueroft  v.  Workman,  68  L.  T.  Kep. 
469  ;  37  Ch.  Div.  637. 
Eekbwich,  J. — The  first  thing  of  course  to  be 
done  is  to  ascertain  as  precisely  as  one  can  what 
is  the  question  to  be  decided.  "  Marshalling  "  is 
the  application  by  the  court  of  an  equity,  which 
the  court  finds  in  favour  of  a  person  entitled  to 
be  paid  out  of  one  fund  only,  as  against  a  person 
who  is  entitled  to  be  paid  out  of  two  funds.  The 
court  holds  that  where  you  have  that  state  of 
facts  it  is  not  fair — not  according  to  conscience — 
that  the  person  who  is  entitled  to  be  paid  out  of 
two  funds  should  come  first  upon  the  one  fund 
out  of  which  the  other  person  only  is  entitled  to 
be  paid.  Whether  it  is  applied  to  marshalling 
securities  or  to  marshalling  in  any  other  way, 
that  is  the  principle  of  that  application  of 
the  equity.  When  you  find  a  gift  to  a  charity 
in  a  will  (of  course  we  are  now  dealing  with 
wills  before  the  recent  legislation)  you  are 
not  allowed  to  apply  that  equity  in  favour  of  the 
charity,  because  the  result  would  be  practically  to 
give  the  charity  what  the  law  says  the  charity 
shall  not  have,  for  the  law  having  said  that  a 
charity  shall  not  take  land,  or  that  which  is  oon- 
cemed  with  land,  you  would  really  be  giving  it  to- 
the  charity  in  another  form  if  you  applied  the 
principle  of  marshalling.  Therefore  the  old  rule 
always  was,  you  may  not  marshal  in  favour  of  a 
charity.  But  marshalling  is  applied  in  the  argu- 
ment here,  and  is  constantly,  although  inaccurately, 
applied  to  the  giving  effect  to  the  directions  of  a 
testator.  It  is  said  that  the  testatrix  has  directed 
marshalling,  and  that  the  assets  must  be  mar- 
shalled according  to  her  directions.  But  the 
truth  is  that,  when  you  are  saying  that,  you  are 
only  construing  the  will.  Whether  the  testatrix 
has  or  has  not,  so  to  speak,  marshalled  her 
assets  in  favour  of  the  chanty  is  a  mere  question 
of  construction,  though  I  am  far  from  saying 
that  this  is  one  of  those  questions  of  construction 
in  which  other  cases  ought  to  be  set  aside. 
There  are  many  such,  but  this  is  not  one  of  them, 
for  the  reason  that  here  we  are  dealing  with  the 
application  of  law,  and  not  very  easy  law,  to  the- 
construction  of  a  will.  Therefore,  we  may  veiy 
fairly  and  properly  look  at  authorities.  We 
must,  however,  first  consider  the  meaning  of  this 
will.  [His  Lordship,  after  considering  the  will, 
continued :]  Therefore,  on  the  question  of  con- 
struction, reading  it  literally  and  apart  from 
authority,  it  seems  to  me  that  the  testatrix  has- 
said,  in  words  of  her  own  choice,  at  any  rate 
plainly :  "  I  now  come  to  divide  what  is  left  after 
paying  my  testamentary  expenses  and  debts  and 
after  providing  for  the  legacy,  and  that  is  to  be 
given  with  one  exception — except  that  which  I 
cannot  properly  give  to  charity — to  this  particular 
society.  Then,  in  order  to  arrive  at  the  residue 
according  to  the  proper  and  ordinary  course  of' 
administration  you  must  take  all  the  items-^ 
practically  put  the  pure  personalty  into  one  class 
and  the  impure  into  the  other ;  and  you  must  pay 
your  testamentaiy  expenses  and  debte  in  that  way 
fairly  and  rateably  out  of  them,  and  in  the  result 
therefore  what  is  left  will  partly  belong  to  the 
charity  and  partly  not.    In  other  words,  taking 
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tiie  values  at  the  date  of  the  death,  the  charity 
•will  lose  what  is  left  of  the  impure  personalty  and 
take  what  is  left  of  the  pvire  personalty.  But 
there  are  some  cases  which  must  not  be  passed 
over.  Mr.  Marten  relied  on  Edwards  v.  Hall  {vin 
3up.),  decided  by  "Wood,  V.O.,  on  which  Mr.  Ben- 
shaw  has  commented.  It  appears  to  me  what  the 
Yice-Chancellor  said,  where  he  deals  with  this 
point,  is  appropriate  here.  It  seems  to  me  to  be 
almost  on  aU-iours  although  not  quite.  These 
are  the  Vice-ChanceUor's  words :  "  She  (the  testa- 
trix in  that  case)  says,  'Let  the  one  go  to  the 
charitable  bequest,  and  the  other  to  persons  whom 
I  may  name.'  In  truth  she  did  not  name  them." 
That  seems  to  me  exactly  what  this  ladv  has  done 
— ^"  Let  one  part  of  my  residue,  that  which  is  not 
the  excepted  part,  go  to  the  charity ;  and  let  the 
excepted  part  go  somewhere  else,"  and  she  does 
not  specify  where.  Then,  on  the  other  hand,  there 
are  three  cases.  The  first  is  Wills  v.  Bourne  {ubi 
■Bup.),  which  is  a  decision  of  Lord  Selbome.  That 
case  seems  to  me  to  be  very  different  indeed  from 
-the  case  I  have  in  hand,  and  very  different  from 
Edwards  v.  Hall  {ubi  sup.).  The  will  there  seems 
to  me  to  give  directions  fer  marshalling — using  it 
in  the  sense  in  which  I  used  it  just  now — toleraoly 
clearly.  The  testator  there  declared  "  that  only 
such  part  or  parts  of  his  estate  should  be  com- 
prised in  the  residue  thereof,  and  be  so  divided, 
paid,  or  transferred  as  aforesaid  as  might  by  law 
be  given  or  bequeathed  for  charitable  purposes." 
One  has  seen  a  great  many  of  these  directions 
in  a  great  many  wills,  and  when  they  are  clear 
they  really  run  very  much  on  that  line,  and  now 
at  any  rate  there  is  not  much  diflSculty  about 
them.  I  do  not  in  fact  know  why  that  case  is 
considered  at  all  a  strong  case,  or  why  it  should 
be  thought  to  touch  the  point  here;  but  the 
application  of  it  to  the  case  oef ore  me  rests  upon 
what  was  said  by  Mellish,  L.J.,  in  Miles  v.  Harri- 
son (ubi  sup.),  where  he  said  that  the  will  in  that 
-case,  and  the  will  in  Wills  v.  Bourne  (ubi  sup.), 
were  really  the  same  if  you  cut  out  of  the  former 
the  words,  "  and  which  shall  be  reserved  by  my 
trustees  or  trustee  for  the  time  being  for  that 
purpose."  That  gives  no  doubt  a  force  to  Wills  v. 
Bourne  (ubi  sup.)  which  it  would  not  otherwise 
have  had,  I  mean  with  reference  to  the  present 
case.  But,  even  cutting  out  those  words,  you 
still  have  in  Miles  v.  Harrison  (ubi  sup.)  a  direc- 
tion that  certain  legacies  "  shall  resi)ectively  be 
paid  and  satisfied  out  of  such  part  of  my  per- 
sonal estate  as  can  lawfuUy  be  applied  to  the 
payment  thereof : "  and  those  words  might  very 
well  be,  as  in  fact  they  were,  construed  as  giving 
a  direction  for  marshalling.  But  hei-e  wo  have 
not  got  those  words.  Here,  instead  of  there  being 
a  direction  to  marshal,  there  is  only  an  exception 
of  some  part  of  the  residue  given  to  charity. 
I  make  the  same  remark  with  respect  to  Re  Arnold 
(uM  step.),  where  there  is  an  entire  difference  of 
words,  and  where  the  words  are  perhaps  even 
more  according  to  common  form  than  in  either  of 
the  other  cases,  viz. :  "  I  direct  that  the  foregoing 
charitable  legacies  shall  be  paid  exclusively  out 
of  such  part  of  my  pure  personal  estate  as  is 
legally  applicable  to  that  purpose."  I  take  it 
that  what  the  other  two  cases  really  decided  was, 
on  this  point,  that  the  language  of  the  wills 
there  under  consideration  was  equivalent  to  the 
language  used  in  this  will  of  Be  Arnold  (ubi  sup.). 
'The  court,  as  I  understand  the  cases,  finds  words 


to  which  effect  must  be  given.  The  court  does 
not  favour  the  chaiity,  it  does  not  favour  any- 
body, but  finding  those  words  it  says :  "  We  can- 
not give  full  effect  to  them  except  by  the  process 
of  marshalling,  therefore  you  must  marshal,"' 
not  because  the  testator  directed  marshalling,  but 
because  it  is  the  only  way  by  which  you  can  give 
effect  to  the  direction  which  the  testator  nas 
given.  Here,  I  repeat,  you  can  give  full  effect  to 
what  the  testatnx  has  directed  without  any 
marshalling  at  all;  nay,  more,  my  own  opinion 
is  that  you  would  not  be  giving  effect  to  the 
direction  in  the  will  if  yon  did  marshal.  I  think 
in  fact  yon  would  be  domg  just  what  the  testatrix 
says  is  not  to  be  done.  The  charity  must  there- 
fore take  the  residue  of  the  estate  after  payment 
of  the  debts  and  testamentary  expenses,  and  after 
payment  of  the  legacy,  but  with  an  exception 
which  the  testatrix  specifies.  That  exception  is 
undisposed  of,  and  passes  to  the  next  of  kin  of  the 
testatrix.  I  think  all  the  costs  ought  to  come  ont 
of  the  estate. 

Solicitors :   Witham,  BoskeU,  and  Co. ;    Leeft 
and  Leefe ;  Hidberis  and  Hussey. 


Thursday,  May  30. 
(Before  Kekbwich,  J.) 

CE08LA.ND  V.  WkIOLEY.  (a) 

Conflict  of  laws — ^Lei  loci  contractus — Lex  loci 
solutionis — Intention  of  parties — Policy  of  in- 
surance. 
Policies  of  insurance  on  his  life  were  effected  by  an 
Englishman    domidUd    in    England,   with   cm 
American    insurance    company    through    fheir 
English  office,  for  the  benefit  of  his  wife  and 
children. 
Held,   that   the  policies,  in  accordance  with  the 
intention  of  the  parties,  must  be  construed,  so  far 
as  related  to  the  distribution  of  the  insurance 
rMneys,  in  accordance  with   the  lex  loci  sola- 
tionis,  the  law  of  the  place  of  domicile  of  the 
assured. 
Action. 

Robert  Skilbeok,  an  Englishman,  domiciled  in 
Yorkshire,  effected  three  policies  of  assurance  on 
his  life  vrith  the  Equitable  Life  Assurance  Society 
of  New  York,  U.S.A.,  through  their  branch  office, 
in  London,  England.  In  the  policies  the  moneys 
assured  were,  in  consideration  of  annual  pay- 
ments to  be  made  at  the  office  of  the  society  m 
London,  expressed  to  be  payable  to  E.  J.  Skilbeck, 
wife  of  Robert  Skilbeck,  for  her  sole  use  if  living, 
in  conformi^  with  the  statute,  and  if  not  living 
to  the  chUcCren  of  Bobert  Skilbeck,  or  their 
guardian  for  their  use,  or  if  there  should  be  no 
such  children  surviving  then  to  the  executors, 
administrators,  and  assigns  of  Robert  Skilbeck, 
at  the  office  of  the  society  in  London,  sixty  days 
after  notice  and  the  proof  required  of  the  death 
of  Robei-t  Skilbeck  at  the  society's  office  in  New 
York.  Robert  Skilbeck  died  on  the  I4th  Jan. 
1894.  At  the  time  of  the  assurances  being  effected 
he  had  two  children  only,  daughters,  living,  one 
of  whom  died  in  his  lifetime,  on  the  I2th  Sept 
1892,  intestate. 

His  wife,  E.  J.  Skilbeck,  also  predeceased  her 
husband  on  the  3rd  Sept.  1892,  intestate.    The 

(a)  Beportad  b;  C.  F.  Dumcajk,  Esq.,  Barrlst«r-«t-Lav. 
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moneys  assured  wei-e,  by  consent,  paid  to  the 
sTurriving  daughter,  Mrs.  F.  A.  Wrigley.  This 
was  an  action  by  John  Pearson  Grosland,  the 
hoshand  and  administrator  of  the  deceased 
daaghter,  against  Mrs.  F.  A.  Wrigley,  by  which  he 
claimed  one  half  of  the  moneys  paid  under  the 
policies  to  F.  A.  Wrigley,  the  points  at  issue  being 
(1)  whether  the  provisions  of  the  policies  were  to 
be  construed  according  to  the  law  of  England, 
the  domicile  of  the  assured,  or  according  to  the 
law  of  the  State  of  New  York,  the  domicile  of 
the  Bodety;  (2)  whether  the  chUdi-en  became 
entitled  as  joint  tenants,  or  tenants  in  common, 
on  the  death  of  the  wife;  or  (3)  whether  such 
children  only  were  entitled  as  survived  the 
assured. 

Marten,  Q.G.  and  Vaughan  Hawkins  for  John 
Pearson  Grosland. — The  law  applicable  to  this 
case  is  the  law  of  the  place  where  the  contract 
was  made ;  that  is  to  say,  the  law  of  the  State  of 
New  York,  the  domicile  of  the  insurance  society, 
onder  which  law  Mr.  Grosland  is  entitled  to  half 
the  moneys  paid.    They  referred  to 

Ex  parte  Dmer,  18  Q.  B.  Div.  660  ; 

Hamlyn  v.  Talitker  Distillery,  71  L.  T.  Bep.  1 ; 
(1894)  A.  C.  202  ; 

Jaeobt  V.  The  Credit  Lyonriait,  50  L.  T.  Bep.  194 ; 
12  Q.  B.  Div.  589 ; 

Chatenay  v.  The  Bratilian  Submartne  Telegraph 
Company,  63  L.  T.  Bep.  275 ;  (1891)  1  Q.  B.  79 ; 

fia  Miuonri  Steamship  Company,  58  L.  T.  Bep.  377 ; 
42  Ch.  Div.  321 ; 

Peninsula  and  Oriental  Steam  Navigation  Company 
V.  Shand,  12  L.  T.  Bep.  809  j  3  Moore  P.  C,  N.  S. 
272. 

If  English  law  is  applicable,  the  two  daughters 
became  entitled  on  the  death  of  their  mother  as 
tenants  in  common : 

Howard  v.  Collins,  L.  Bep.  5  Eq.  349 ; 

Re  White's  Trusts,  John.  656. 

Benthaw,  Q.C.  and  W.  A.  Peck  for  Mre.  Wrigley. 
— ^We  submit  that  this  case  is  governed  by  the 
kx  loci  solutionis,  that  is,  by  English  law.  Mrs. 
Wrigley  is  alone  entitled,  for  she  only  survived 
till  the  date  of  distribution,  that  is,  the  death  of 
the  assnred.  If  our  contention  is  wrong  as  i-egards 
that,  we  say  the  children  became  entitled  as  joint 
tenants,  and  therefore  the  share  of  the  deceased 
daughter  survived  to  Mrs.  Wrigley.  See  Be 
Davies'  Policy  Trusts  (66  L.  T.  Rep.  104;  (1892) 
1  Ch.  90),  foUowing  Re  Seyton  (56  L.  T.  Bep.  479 ; 
34  Gh.  Div.  511),  and  not  following  the  dictum  in 
Be  Adam's  Policy  Trusts  (48  L.  T.  Rep.  727 ;  23 
Gh.  Div.  525). 

Marten,  Q.G.  replied. 

Kekewich,  J. — So  far  as  it  is  proper  I  desire 
to  avoid  the  task  which,  if  I  may  venture  to  say 
so,  was  properly  avoided  by  the  Court  of  Appeal 
in  Ex  parte  Dever  (ubi  sup.),  where  Bowen,  L.J. 
says,  quoting  from  the  judgment  in  Jacobs  v. 
Credit  Jjyonnais :  "  The  broad  rule  is  that  the  law 
of  a  country  where  a  contract  is  made  presumably 
governs  the  nature,  the  obligation,  and  the  inter- 
pretation of  it,  unless  the  contrary  appears  to  be 
the  express  intention  of  the  parties."  That  states 
the  rule  of  law  to  be  found  in  many  places,  and 
that  is  the  basis  of  the  decision  in  The  Peninsula 
and  Oriental  Steam  Navigation  Company  v.  Shand 
{ubi  sup.).  But  what  is  called  in  Jacobs  v.  Credit 
I/yonnais  [ubi  sup.)  the  broad  rule,  can  be  largely 
departed  from;    one  of   several    reasons,  as    is 


pointed  out  in  that  case  as  desei-ving  of  con- 
sideration, being  that  the  lex  loci  solutionis  is 
different  from  the  lex  loci  contractus.  The  case  of 
Hamlyn  v.  Talisker  Distillery  [ubi  sup.)  illustrates 
that  proposition,  where,  there  being  a  difference 
between  the  English  and  Scotch  law,  and  it  being 
shown  that  if  the  Scotch  law  were  applied  it 
would  contradict  the  expi"es3  language  of  the 
contract,  the  conclusion  was  that  the  parties  did 
not  intend  to  be  governed  by  that  law.  It  seems 
Vo  me  that  I  should  be  deciding  according  to  those 
principles,  and  in  accordance  with  the  judgment 
in  Be  Dever  {ubi  sup.),  if  I  held  that,  whatever 
may  be  the  law  necessary  for  determining  the 
let^  discharge  to  the  company,  the  law  of  England 
applies  to  the  distribution  between  the  parties; 
and  it  may  well  be  that,  although  the  society 
intended  to  obtain  a  discharge  according  to  the 
law  of  their  own  domicile,  the  State  of  New 
York,  yet  that  those  benefiting  by  these  policies 
should  be  governed  by  English  law.    As  to  the 

Soint  of  legal  discharge  to  tne  society,  I  need  not 
ecide  it,  as  the  society,  it  is  conceded,  has  got  a 
legal  discharge ;  but  I  cannot  think  that  it  was 
intended  by  the  parties  that  this  contract,  as 
regards  its  operation  with  respect  to  the  persons 
b^efiting  under  it,  was  to  be  determined  by  the 
law  of  the  State  of  New  York.  The  society  with 
which  we  are  dealing  cames  on  its  business  in 
New  York,  and  may  be  elsewhere,  and  is  governed 
by  the  law  of  that  State,  one  of  many  sovereign 
states  of  the  United  States  of  America,  which 
have  laws  differing  from  one  another,  and  from  ours 
in  some  respects,  there  being  a  very  great  diver- 
gence certainly  as  regards  the  personal  status  of 
infants  and  guardians,  questions  which  might 
arise  on  the  determination  of  this  contract,  and 
it  certainly  seems  to  me  difficult  to  believe  that 
an  Englishman  residing  here  ever  intended  to 
make  this  contract,  a  contract  correctly  described 
as  a  post-nuptial  settlement  in  accordance  with 
the  law  of  New  York.  I  see  nothing  really 
against  that  view ;  and  I  am  of  opinion  that  the 
lex  loci  solutionis,  the  law  of  the  place  where  the 
contract  is  to  be  performed,  ought  to  receive  the 
greatest  consideration  in  dealing  with  a  contract 
of  this  kind.  Assuming  then  that  this  society  is 
daily  making  contracts  in  various  coiintries — a 
fact  which  no  doubt  causes  some  inconvenience — 
still  I  think  I  must  hold  that  the  parties  must  be 
taken  to  have  intended  (once  rid  of  the  question 
of  legal  discharge)  that  the  interests  of  the 
beneficiaries  should  be  decided  according  to  the 
law  of  their  domicile.  That  enables  me  to  put 
aside  the  evidence  as  to  the  law  of  the  State  of 
New  York.  With  regard  to  the  meaning  of  the 
words  themselves  they  are  not  so  clear.  Mr. 
Marten  was  right  in  saying  that  the  direction  to 
pay  to  the  children  and  their  guardians  for  their 
use  pointed  to  a  tenancy  in  common,  although 
the  point  is  not  precisely  covered  by  either  of  the 
two  cases,  Howard  t.  Collins  and  Be  White's 
Trusts  {ubi  sup.)  cited  on  that  point,  though  the 
former  goes  a  long  way  towards  it.  However,  the 
guardians  could  not  have  applied  the  moneys  for 
the  benefit  of  the  children  without  giving  them 
their  aliquot  shares.  I  think  he  would  be  bound 
to  say,  Here  is  a  sum  divisible  between  <he  children 
in  equal  shares.  There  would  be  a  legal  obligation 
on  mm  so  to  do.  Therefore,  so  far  as  that  is  con- 
cerned, I  think  there  would  have  been  a  tenancy 
in  common.  But  that  does  not  solve  the  difficulty. 
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We  have  not  yet  found  out  who  the  children  are 
who  are  to  teke,  and  we  have  other  words  to 
consider  showing  the  intention.  There  is  the 
word  "  surviving "  which  means  living  beyond 
some  point  of  time,  but,  as  often  happens,  that 
point  is  not  mentioned.  On  the  construction, 
however,  I  think  that  point  is  the  death  of  the 
husband,  not  that  of  the  wife.  The  intention  is 
that  if  th*)  wife  be  living  when  the  husband  dies 
she  takes,  but  if  not,  then  those  children  who 
survive  the  husband  are  to  take.  There  was  only 
one  child,  Mrs.  Wrigley,  who  was  living  at  that 
tame ;  and  she  therefore  is  entitled  to  the  whole 
of  the  moneys  paid  iinder  the  policies. 

Solicitors:  Ramsden,  Radcliffe,  and  Co.,  for 
Rainsden,  Sykes,  and  Ramsden,  Huddersfield ; 
Iliffe,  Henley,  and  Sweet,  for  Laycock,  Dyson,  and 
Laycock,  Huddersfield. 


QUEEN'S    BENCH    DITISION 

June  17, 18,  and  July  4. 

(Before  Wright  and  Kennedy,  JJ.) 

Reo.  c.  The  Vestry  op  St.  George,  Hanovbr- 

s<inA.RE.  (a) 
Metropolis  management — Sewers — London  County 
Council — Power  of    County    Council   to    order 
vestries    to      make     sewers — Metropolis    Local 
Management  Act   1855  (18   &  19   Vict.  e.  120), 
«.  138. 
Sect.  138  of  the  Metropolis  Local  Management  Act 
1855    does    not    evipower    the   London    County 
Council,  as   the  successors   of  the  Metropolitan 
Board  of  Works,  to  order  a  vestry  to  carry  out 
specifie  new  works , of  sewerage  in  the  metropolis, 
hut  leaves  to   the  vestry  the  initiative  in  this 
respect.     The  section  merely  gives  to  the  County 
Council  a  control  or  supervision  over  the  con- 
struction and  arrangement  of  such  new  sewers. 
Bulb    for  a   mandamus    to  the  Vestry  of  St. 
G^rge,  Hanover-square,  in  the  county  of  London, 
commanding  them  to  comply  with  an  order  made 
by  the  London  County  Council  on  the  4th  Dec. 
1894,  directing  the  vestry  to  construct  a  sewer 
therein  described,  or  to  execute  sufficient  works  to 
secure  the  communication  with  the  m:dn  sewers 
of  the  metropolis  of  the  sewer  or  drain  receiving 
the  sewage    from  certain  premises   in  the   said 
order  mentioned. 

The  rule  was  obtained  at  the  instance  of  the 
London  County  Council,  and  the  question  was 
whether  the  London  County  Council,  as  the 
successors  of  the  Metropolitan  Board  of  Works, 
had  power  to  make  the  order  in  question  ordering 
the  vestry  to  construct  the  sewer. 

The  attention  of  the  county  council  had  been 
called  by  the  Thames  Conservators  to  the  fact 
that  the  drainage  of  the  houses  Nos.  102, 103, 104, 
Grosvenor-road,  Pimlico,  was  discharged  into  the 
river  Thames.  The  county  council  communicated 
with  the  local  authority,  the  Vestry  of  St.  Greorge, 
Hanover-square,  with  a  view  to  steps  being  taken 
by  that  bisdy  to  divert  the  sewage  into  an 
adjoining  local  sewer,  but  the  vestry  declined  to 
execute  the  necessary  works. 

The  county  council  were  strongly  of  opinion 
that  the  sewage  from  these  houses  should  be 
diverted  from  the  river,  and  that  the  proposed 
communication  should  be  made,  and  they  made 

(a)  B«ported  by  W.  W.  OsR,  Eaq.,  B*TTiMer>«t-L»w. 


an  order  upon  the  vestry  to  construct  a  sewer  to 
receive  the  drainage  of  the  premises  in  question. 

The  vestry  refused  to  carry  out  this  order, 
contending  that  the  London  County  Council  had 
no  power  to  make  the  order. 

The  above  rule  was  then  obtained. 

Channell,  Q.C.  and  Macmorran,  ior  the  Vestry, 
showed  cause. 

Bosanquet.  Q.C  and  English  Harrison,  for  the 
County  Council,  in  support  of  the  rule. 

Cur.  adv.  vuU. 

July  4. — Wright,  J. — The  question  in  this  case 
is,  whether  the  County  Council  of  London,  as 
representing  the  old  Metropolitan  Board  of 
Works,  had  power  to  order  the  vestry  of  St. 
Greorge's,  Hanover-square,  to  construct  a  new 
sewer  for  the  purpose  of  taking  the  sewage  from 
two  or  three  houses  on  the  edge  of  the  Thames 
Embankment  into  one  of  the  low  level  sewers  at 
some  distance  inland.  By  the  Metropolis  Local 
Management  Act  1855  (18  &  19  Vict.c.  120),  s.  69. 
the  vestries  have  imposed  upon  them  a  duty, 
limited  in  some  respects  by  decisions  so  as  not  to 
make  it  an  absolute  duty,  to  consti-uct  sewers  for 
the  purpose  of  carrying  what  may  be  called  local 
sewage ;  and  it  is  material  to  observe  that  they 
could  not  make  any  local  sewers  except  with  the 
previous  approval  of  the  Metropolitaii  Board  of 
Works.  I  point  to  that  as  rather  tending  to 
show  that  the  system  intended  was  one  which  left 
the  initiative  to  the  vestry,  and  merely  gave  Vbe 
control  to  the  Metropolitan  Board  of  Works. 
Then  by  sect.  135  the  Metropolitan  Board  of 
Works  were  intrusted  with  power  for  making 
main  sewers — not  an  absolute  duty,  but  powers — 
because  it  is  enacted  that  they  shall  provide  for 
such  sewers  so  far  as  they  think  necessary  or 
proper ;  they  are  required  to  provide  them  to  that 
extent.  "  Such  board  shall  make  such  sewers  and 
works  as  they  may  think  necessary  for  preventing 
all  or  any  part  of  the  sewage  within  the  metropolis 
from  flowing  or  passing  into  the  river  Thames  in 
or  near  the  metropolis,  and  shall  also  make  all 
such  sewers  or  other  works  and  such  diversions  or 
alterations  of  any  existing  sewers  or  works  as 
they  may  from  time  to  time  think  necessary  for 
the  effectual  sewerage  and  di-ainage  of  the 
meti-opolis."  Then  by  the  Act  of  1858  (21  &  22 
Vict.  c.  104),  a  duty  was  cast  upon  the  Metro- 
politan Board  of  Works  to  construct  a  system  of 
sewerage  so  that  the  sewage  should,  as  far  as 
practicable,  not  pass  into  the  Thames,  and  by  the 
Act  of  1862  (25  &  26  Vict.  c.  102),  several  amend- 
ments were  made  in  the  law.  Going  back  to  the 
Act  of  1855,  sect.  138  of  that  Act,  which  is  the 
section  on  which  the  question  turns,  enacts  that, 
"  in  order  to  secure  the  efficient  maintenance  of 
the  main  and  general  sewerage  of  the  metropolis," 
the  Metropolitan  Board  of  Works  shall  from  lame 
to  time  "  make  such  gentral  or  special  order  as  to 
them  may  seem  proper  for  the  guidance,  direction, 
and  control  of  the  vestries  of  parishes  and  district 
boards  in  the  levels,  construction,  alteration,  and 
maintenance,  and  cleansing  of  sewers  in  their 
respective  parishes  or  districts,  and  for  securing 
the  proper  connection  and  inter-communication  M 
the  sewers  of  the  several  parishes  and  districts 
and  their  commtinications  with  the  main  sewere 
vested  in  the  said  metropolitan  board,  and 
generally  for   the   guidance,  direction,  and  con- 
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tiol  of  veatries  and  district  boards  in  the 
exercise  of  their  powei-s  and  duties  in  relation 
to  sewerage;  and  all  such  orders  shall  be 
binding  upon  such  vestries  and  boards." 
The  real  question  is  whether  that  section  autho- 
rises the  making  by  the  Metropolitan  Board  of 
"Works,  now  represent«d  by  the  County  Council, 
of  the  order  in  question.  Stated  shortly,  it  appears 
to  me  that  that  section  does  not  empower  the 
coun^  council  to  take  the  initiatiTe  by  ordering 
specific  new  works  of  sewerage.  I  think  it  is 
intended  for  purposes  of  control  over  the  con- 
struction and  arrangement  of  sewers,  and  not  for 
the  purpose  of  enabling  the  London  Goon^ 
CSonncil  to  call  on  the  vestry  to  make  sewei-s.  fl 
the  vestry  does  make  a  sewer  the  sewer  must  be 
made  in  snch  a  way  as  the  county  council  approve. 
If  the  sewers,  either  existing  or  future,  are  made 
at  levels,  or  in  a  manner  which  would  prevent 
their  properly  communicating  with  the  general 
system  of  the  main  sewerage,  then,  as  it  seems  to 
me,  the  county  council  may  give  directions  for 
their  alteration,  so  that  they  may  be  made  suitable 
for  connection  with  the  main  sewers  ;  but  I  see 
nothing  in  the  section  which  authorises  the 
county  council  to  take  away  from  the  vestry  the 
initiative  as  to  making  new  sewers,  or  which 
enables  the  cotmty  council  to  replace  the  dis- 
cretion of  the  vestry  by  its  own  discretion  as  to 
what  new  sewers  shall  be  made.  Then  coming  to 
the  Act  of  1862  (25  &  26  Vict.  c.  102),  in  the  32nd 
section,  wherein  sect.  138  of  the  former  Act  is 
recited,  there  is  an  enactment  with  reference  to 
the  construction  of  sewers  partly  within  and  partly 
without  the  district  of  the  vestry ;  but  I  cannot 
find  that  there  is  anything  in  the  section  which 
really  helps  ns  in  the  matter.  Sect.  45  provides 
that  the  vestry  must  submit  plans  of  the  new 
sewers  to  the  Metropolitan  Board  of  Wotks,  and 
"  no  such  sewer  or  works  shall  be  proceeded  with 
without  the  approval  in  writing  or  contrary  to  the 
direction  of  the  said  board ;  "  and  sect.  83  enables 
the  county  council  to  make  bye-laws  in  relation  to 
the  levels  and  things  which  are  therein  mentioned 
as  to  the  construction  and  maintenance  of  the 
sewers.  All  those  enactments  seem  to  me  to  be 
regulative  enactments  merely,  and  not  enactments 
authorising  the  county  coancU  to  command  the 
vestry  by  an  order  in  the  nature  of  a  mandamus 
to  exercise  their  powers,  and  that  is  the  whole  of 
the  case.  I  will  only  add  that  there  is  a  decision 
in  the  case  of  Beg.  v.  The  Vestry  of  St.  Luke's, 
Chelsea  (5  L.  T.  Bep.  744;  31  L.  J.  50,  Q.  B.), 
which  seems  to  me  to  throw  some  light  on  the 
matter.  There  some  private  person  obtained  a 
mandamiis  to  the  vestry  of  St.  Luke's  to  construct 
sewers  in  a  part  of  their  district,  and  upon  de- 
murrer it  was  held  that  the  mandamus  ought  not 
to  go.  The  whole  matter  was  very  fully  argued, 
but  it  does  not  seem  to  have  occurred  either 
to  the  counsel  or  any  member  of  the  court 
having  all  the  sections  before  them,  that  the 
Metropolitan  Board  of  Works  had  the  jurisdic- 
tion which  is  now  claimed  for  their  successors. 
If  they  had,  the  court  would  no  doubt  have  smd 
that  that  is  the  proper  remedy,  and  not  to  come  to 
the  Queen's  Bench  for  a  mandanvua.  On  the 
contrary,  they  point  out  that  it  is  the  approval  of 
the  Metropolitan  Board  of  Works  that  the  Act 
contemplates,  and  I  think  the  whole  tenor  of  the 
judgment  supports  the  view  we  both  take  in  this 
matter. 


Kbnnedt,  J. — ^I  am  of  the  same  opinion.  It 
is  conceded,  and  is  part  of  the  clear  mcts  of  the 
case,  that  the  object  of  this  order  was  not  so 
much  in  reference  to  the  effectual  drainage  of 
this  particulai-  district,  as  for  the  purpose  of  pre- 
venting the  outfall  within  the  metropolis  of 
certain  sewage.  That  being  so,  the  duty,  as  it 
appears  to  me  upon  the  consideration  of  the 
various  statutes,  is  not  one  as  to  which  an  order 
of  this  kind  can  be  made  upon  the  minor  autho- 
rity by  the  genei"al  authority  which  seeks  in  this 
case  to  make  it.  The  69th  section  of  the  earliest 
Act  lays  the  duty  upon  the  vestry  of  every  parish 
mentioned  in  certain  schedules,  and  certain  other 
bodies  there  mentioned,  to  do  such  works  as  may 
be  necessary  for  effectually  draining  their  parish 
or  district,  and  it  appears  to  me  that  the  sections 
which  deal  with  the  extent  to  which  the  general 
central  authority  can  interfere,  when  fairly  read, 
present  a  scheme  under  which  a  control,  direction, 
and  supervision  are  given  to  the  central  authority, 
but  do  not  give  such  a  power  as  is  sought  to  be  en- 
forced hereby  the  direction  to  make  certain  specific 
sewers.  If,  for  the  prevention  of  a  certain  quan- 
tity of  sewage  going  into  the  Thames  at  a  point 
within  the  metropolis,  the  central  authority  had 
the  power  simply  to  order  the  various  vestnes  to 
construct  such  works,  then  the  powers  which  are 
given  by  sect.  135  to  the  central  authority  would 
be  needless.  It  seems  to  me  that  the  true  con- 
struction of  the  provisions  of  the  sections  taken 
together  is  to  give  to  the  county  council  as  the 
central  authority  a  power  of  supervision  and 
control,  but  not  a  power  authorising  them  to 
order  a  district  to  carry  out  such  work  as  is 
sought  to  be  enforced  here.  Because,  when  we 
turn  to  sect.  138  of  18  &  19  Vict.  c.  120,  and  to 
sect.  136,  which  is  now  repealed,  the  Legislature, 
after  having,  in  sect.  69,  imposed  duties  upon  the 
local  bodies,  proceeds  to  say  that  the  Board  of 
Works  shall  make  such  sewers  and  works  as  they 
think  necessary  for  preventing  all  or  any  part  of 
the  sewage  within  the  metropolis  from  flowing  or 
passing  into  the  river  Thames  in  or  near  the  metro- 
polis. If  the  contention  for  the  county  council 
were  well  founded,  that  is  needless,  because  all  the 
Board  of  Works  would  have  to  do  would  be  to 
make  separate  orders  on  each  of  the  local  bodies 
to  carry  out,  at  their  expense,  but  subject  to  the 
direction  and  control  of  the  central  authority, 
those  very  works  which  by  sect.  135  they  are 
charged  with  doing,  and  sect.  135,  so  far  as  any- 
thing except  the  existing  main  sewers  is  con- 
cerned, would  be  a  useless  and  needless  section. 
Sect.  136,  which  follows,  is  now  repealed,  because 
under  a  later  Act  the  Metropolitan  Board  of 
Works  and  their  successors  have  now  power  to 
carry  out  the  works  which  are  needed  and  ought 
to  be  made  under  sect.  135.  If  the  Metropolitan 
Board  of  Works  or  their  successors  think  such 
works  necessary  for  preventing  the  outfall  of 
sewage  within  the  metropolis  into  the  Thames, 
they  nave  now  the  power  to  carry  out  such  works 
as  they  think  right  according  to  their  plans ;  but, 
taking  the  scheme  of  the  Act,  the  duty  of  doing 
that  particular  thing — preventing  sewage  pouring 
into  the  river  within  the  meti-opolis — was  charged 
upon  the  Metropolitan  Board  of  Works,  not  as  an 
authority  to  order,  but  as  an  authority  to  do  the 
work  themselves.  Sect.  138  of  the  Act  of  1855  is 
followed  by  sect.  83  of  the  25  &  26  Vict.  c.  102, 
which  is  the    section  giving    the    Metropolitan 


Digitized 


'bTGoogle 


64-Voi.  Lxxm.] 


THE   LAW  TIMES. 


'  [Sept.  14,  18M. 


Q.B.  Div.] 


Glutton  and  othebs  v.  Attenbobouoh  and  Son. 


[Q.B.  DiT. 


Board  of  Works  the  power  to  make  bye-lawB  for 
the  gaidanoe  of  the  veatr  j  in  the  constractiom  of 
sewers.  That  section  ought  not  to  be  construed 
as  empowering  the  Board  of  Works  to  give  such 
a  direction  aa  is  made  here — a  direction  not  for 
the  purpose  of  maintaining  the  main  and  general 
sewerage  of  the  metropolis,  bnt  for  the  purpose  of 
keeping  the  river  within  the  metropolis  clear,  as 
specified  in  sect.  135  of  the  earlier  Act.  It  may 
be  that,  under  the  Rivers  Pollution  Prevention 
Act  1876,  or  some  other  Acts  relating  to  the 
metropolis,  the  local  authority  may  possibly  be 
indirectly  compelled  to  do  such  work  as  this 
under  provisions  for  preventing  the  pollution  of 
the  river.  That,  however,  is  not  the  question 
here.  The  question  is,  whether  there  is  a  power 
given  to  the  coimty  council  to  make  an  order  lor  the 
performance  of  a  duty  which  I  think  is  charged 
upon  that  body  in  respect  of  construction.  I 
think  the  county  council  nas  no  such  power. 

Rule  discharged  with  cotti. 

Solicitors  for  the  Vestry,  Caprons,  Dalton, 
Hitchins,  and  Brabant. 

Solicitor  for  the  London  County  Council,  W.  A. 
Blaxland. 


June  19,  22,  27,  and  July  6. 
(Before  Wills,  J.) 

CUTTTON  AND  OTHESS  V.  AtTENBOEOUGH  AND 

Son.  (a) 
Bill  of  exchange — Cheques — Cheques  obtained  by 
fraud  payable  to  order  of  non-existing  payee — 
Forgery  of  name  of  payee — Holder  of  such 
cheques  in  due  course — Return  of  money  paid  by 
mistake — Bills  of  Exchange  Act  1882  (m  ifi  46 
Viet  c.  61),  «.  7,  sub-sect.  8. 

A  elerk  of  the  plaintiffs  by  a  system  of  fraud  carried 
on  for  many  years  obtained,  by  means  of  forged 
eertifieates  for  work  never  done,  a  large  number 
of  crossed  cheques  draum  by  the  plaintiffs  to  the 
order  of  a  non-existing  person,  and  after  indors- 
ing the  dieques  in  the  name  of  the  n/m-existing 
payee  he  paid  the  sanve  to  the  defendants,  who 
were  paumbrokers  vnth  whom  he  had  been  in  the 
htibit  of  pledging  articles  in  the  name  of  the 
fictitious  payee.  The  cowrse  of  dealing  between 
the  cleric  and  the  defendants  was  that,  when  a 
cheque  was  cleared  and  the  defendants  had 
received  from  the  plaintiffs'  barikers  the  amount 
of  the  sa/me,  the  clerk  purchased  from  the 
defendants  some  goods  ana  received  the  balance 
of  eaeh  cheque  in  cash,  and  though  there  were 
elements  of  suspicion  the  defendants  received  the 
cheques  honestly  and  for  value  and  without 
notice  of  the  fraud. 

Held,  (1)  that  the  payee,  being  a  non-existing 
person — although  not  so  to  the  knowledge  of  the 
drawer — was  a  "non-existing  or  fictitious 
person  "  within  the  meaning  of  sect.  7,  suh-seet.  3 
of  the  Bills  of  Exchange  Act  1882,  and  that  the 
cheques  were  consequently  payable  to  bearer ;  and 
(2)  that  the  defendants  being  holders  for  value  and 
in  good  faith  were  "  holders  in  due  course,"  and 
would  have  been  entitled  to  recover  upon  the 
cheques  from,  the  plaintiffs  if  the  plaintiffs  had 
refused  to  pay  the  same ;  and  (3)  that  therefore 
the  plaintiffs  having  paid  the  cheques  to  the 
defendants  were  not  entitled  to  a  return  of  the 

(a)  Reported  by  Vf.  W.  Obr,  Esq.,  BarrlBtrr-at-Lav, 


sums  so  paid  as   being  money  paid  under  a 
mistake. 

Action  tried  by  Wills,  J.  without  a  jury,  to 
recover  from  the  defendants,  who  were  pawn- 
brokers and  jewellers,  a  sum  of  35582.  ISs.  2<2.,  aa 
money  paid  by  the  plaintiffs  to  the  defendants 
under  a  mistake  of  fact. 

The  facts,  as  stated  in  the  written  judgment  of 
the  learned  judge,  were  as  follows : — 

The  plaintiffs  are  land  agents,  and  amongst 
many  estates  manage  those  of  the  Ecclesiastical 
Commissioners,  with  whom  their  transactions 
amount  to  as  much  as  700,0002.  a  jrear.  One  of 
the  plaintiffs'  clerks,  named  John  Pipor,  managed 
to  carry  on  a  system  of  fraud  in  their  office,  by 
which,  in  the  course  of  eight  years,  he  obtained 
cheques,  640  in  number,  and  in  value  amounting 
to  some  18,000L,  di-awn  by  the  plaintiffs  to  the 
order  of  non-existing  persons  for  work  never  done, 
and  for  goods  never  supplied.  These  cheques  he 
stole,  wid  indorsed  in  the  name  of  the  non-enst- 
ing  payee.  The  whole  of  these  cheques  were 
cashed  by  the  plaintiffs'  bankers,  and  allowed  in 
account  by  the  Ecclesiastical  Commissioners. 
Ninety-seven  of  them,  amounting  in  the  whole  to 
35582. 13<.  2d.,  were  between  the  1st  March  1887 
and  the  9th  Jan.  1894,  paid  by  Piper  to  the  defen- 
dants, who  are  pawnbrokers  and  jewellers,  of 
Fleet-street,  and  who  gave  value  for  them.  The 
plaintiffs  claim  to  recover  the  amounts  of  these 
cheques,  which  were  paid  by  their  bankers  to 
those  of  the  defendants,  as  money  paid  by  them 
under  a  mistake  of  fact,  and  which  they  say  tiie 
defendants  have  no  right  to  retain. 

It  appeared  that  all  letters  received  at  the 
plaintins'  office  were  opened  by  a  secretary. 
When  he  thus  received  an  account  for  work  done 
or  goods  supplied  for  an  estate  which  they 
managed,  he  passed  it  on  to  the  "  account  depart- 
ment, where  it  was  received  and  sent  on  for 
verification  to  the  "management  department" 
It  was  there  examined  by  the  person  who  looked 
after  that  particular  estate,  and,  if  found  in  order, 
initialled  by  him  and  taken  back  to  the  account 
depai-tment,  where  a  certificate  of  the  nature  and 
amount  of  the  bill,  together  with  the  name  of  the 
estate  to  which  it  was  charged,  was  prepared  by  a 
clerk,  and  initialled  by  the  head  of  the  depart- 
ment. This  certificate  was  then  laid  before  the 
cashier,  who  prepared  a  cheque  accordingly,  pay- 
able to  order,  which  was  then  submitted,  with  the 
certificate,  to  one  of  the  principals,  who  would 
sign  it.  The  signed  cheque  was  then  sent  back 
to  the  account  department,  together  with  the 
certificate,  whence  it  was,  with  the  bill,  posted  to 
the  payee.  The  day's  certificates  were  handed  to 
the  \4gA  of  the  account  department,  and,  when 
the  receipted  account  came  back  from  the  cus- 
tomer, it  was,  together  with  its  corresponding 
certificate,  placed  amongst  the  vouchers  relating 
to  the  same  estate.  In  the  meantime,  it  would  lie 
upon  the  table  of  the  head  of  the  account  depart- 
ment, and  be  accessible  to  the  persons  employed 
in  that  department.  Once  a  year — in  the  case  of 
the  Ecclesiastical  Commissioners — ^the  books  were 
made  up,  and  an  account  made  out  for  them,  the 
various  payments  being  entered  "  as  per  voucher 
No.  3349,"  or  whatever  the  number  might  be,  and 
the  account  and  vouchers  were  put  in  order  for 
audit.  Piper  was  a  dlerk  in  the  account  depart- 
ment, and  the  clerk  who  arranged  and  checked 
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the  voochers  for  the  nnTinnl  audit.  He  must  have 
made  a  cai-ef  ol  study  of  the  weak  points,  both  of 
the  plaintiSs'  system  and  of  the  manner  in  which 
it  was  carried  out.  He  had  observed  that  an 
account,  on  first  passing  through  the  account  de- 
partment on  its  way  tothemanagementdepartment, 
was  not  recorded,  and  that,  after  it  had  been  veri- 
fied and  initialled  in  the  management  department, 
neither  it  nor  the  cheque  drawn  to  pay  it  over 
passed  back  into  the  management  department, 
nor  was  the  receipted  account,  when  returned, 
taken  into  that  department.  He  must  have  ob- 
served, also,  that  the  cei-tificate,  which  was  pre- 
paied  in  the  account  department  and  initialled 
oy  the  chief  clerk  therein  was  never  compared 
with  the  account,  and  that  the  principal  who 
signed  the  cheques  had  no  personal  knowledge  of 
the  persons  who  were  employed  to  do  work  on 
the  numerous  estates  of  the  Scclesiastical  Com- 
missioners, nor  even  of  their  names.  He  must 
have  observed,  also,  that  when  the  certificate  and 
cheque  were  returned  to  the  account  department, 
it  was  possible  for  him  to  obtain  possession  of 
them  without  being  detected,  and  that  the  cer- 
tificates were  so  kept  that  he  could  get  at  them  and 
abstract  at  pleasure  any  particular  one  that  it  was 
necessary  for  him  to  withdraw  from  observation ; 
and,  further,  that  as  the  i-eceipted  account  never 
went  back  to  the  management  department,  and 
its  passage  before  payment  through  the  account 
department  was  never  recorded,  the  fact  that  no 
receipt  came  to  hand  in  respect  of  any  supposed 
account  for  which  a  cheque  had  been  drawn 
would  escape  notice.  It  appeared  to  be  nobody's 
business  to  see  that  there  was  a  voucher  for 
money  paid ;  and  he  was,  in  fact,  able  to  possess 
himself  of  the  proceeds  of  640  cheques  for  which 
no  accounts  had  ever  been  rendered,  and  no 
receipts  either  taken  or  received.  He  simply 
forged  the  certificates  for  the  cashier,  and  subse- 
quently stole  the  cheques  and  their  corresponding 
certificates  from  the  account  department,  and 
disposed  of  the  cheques.  Piper  would,  however, 
necessarily  have  been  discovered  if  he  had  not 
been  able  to  satisfy  the  audit  of  the  Ecclesastical 
Commissioners,  so  he  forged  a  voucher  corre- 
sponding with  the  amount  of  each  cheque  con- 
sisting of  a  bill  supposed  to  be  rendered  by  a 
tradesman  or  workman,  real  or  fictitious,  to  a  real 
tenaatof  the  estate,  or  to  the  Ecclesiastical  Com- 
missioners, for  work  supposed  to  have  been  done 
on  that  estate.  These  he  put  amongst  the 
i>enuine  vouchers,  and  when  the  audit  was  at  hand 
he  numbered  them  with  their  proper  numbers. 
In  the  accounts  rendered  to  the  Ecclesiastical 
Commissionei's  the  payments  were  numbered  and 
described  as  being  "as  per  voucher,  No.  'so- 
and-so.'  •■' 

It  was  not  proved  or  stated  before  the  learned 
judge,  but  it  was  almost  a  necessary  element  in  the 
aucoeesful  fraud,  that  the  numbers  of  the  vouchers 
mast  have  been  either  inserted — in  the  account 
to  be  rendered  to  the  Ecclesiastical  Commis- 
sioners— ^by  Piper  himself  or  by  someone  who  took 
them  from  the  vouchers  themselves  after  Piper 
had  placed  them  in  order  and  duly  numbered 
them,  and  who  knew  nothing  of  the  business  of 
the  estates.  There  was  thus  in  the  audit  no 
comparison  of  the  vouchers  with  the  cheques  or 
certificates. 

Most  of  the  forged  certificates  were  found  in 
Piper's  house  upon  his  arrest,  and  there  was  no 
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necessary  correspondence  either  as  to  the  subject- 
matter  of  the  supposed  transaction  or  as  to  the- 
name  of  the  person  supposed  to  be  entitled  to- 
payment,  or  in  short  in  anything  save  amount,, 
between  the  certificate  and  the  forged  voucher- 
for  the  same  sum.  The  name  selected  by  Piper- 
for  the  payee  of  the  cheques  with  which  tnis 
action  is  concerned  was  "  George  Brett."  He 
forged  certificates  of  the  kind  above  described, 
one  or  two  of  which  may  be  given  as  examples. 
For  instance : 

Timber  aoconnt,  Frindabnry,  &o. — Pay  Mr.  Georgo 
Brett,  planting  Norway  maple,  35i.  17«.  (nnder  E.G. 
authority).    J.  F.— 3/3/90. 

"  J.  F."  means  "  James  Frewen,"  the  head  o&' 
the  account  department.  Mr.  Frewen  was  no47- 
called,  but  it  was  stated  and  accepted  that  he- 
would  not  have  been  able  to  say  whether  these 
initials  were  in  his  handwi-iting  or  forgeries,  so- 
that  it  is  clear  that  the  only  person  who  checked, 
the  certificates  knew  nothing  about  the  estate  or- 
the  work  done.  Ko  planting  was  in  fact  done  at 
Fi-indsbury  Farm,  and  no  authority  was  ever- 
given  for  it  by  the  Ecclesiastical  Commissioners.. 

When  the  time  came  for  preparing  for  the- 
audit  the  voucher  which  Piper  forged  was  as- 
f  ollows : 

Eooleeiastical  Commiseioners  to  George  Brett,  12l!h- 
Feb.  1890.— 6500  larch  plants  at  68.  6<I.  a  hundred— 
21i.  2s.  6d.  Five  men  and  boys  making  holes  for  game- 
and  planting  as  agreed  for — 101.  4».  6d. ;  nine  loads- 
beat  mannre,  10a.,  U.  10(. — total,  351.  17s.  Settled  (Id, 
stamp),  Gbobob  Bax-rT.     6tb  March  1890. 

It  was  indorsed  "Lady-day  1890,  account 
voucher  No.  3349."  Here,  as  in  many  other 
instances,  "  Greorge  Brett's "  name  was  used  in 
the  voucher. 

The  following  is  an  instance  of  a  different  kind. 
The  certificate  runs : 

Timber  aoconnt.  Islip. — Pay  Qeorge  Brett,  grnbbing*- 
trees  in  wood,  241.  18a.  9(2.  (P.  B.  has  bill.)  J.  F.. 
6/1/88. 

"P.  B."  were  the  initials  of  a  clerk  in  the- 
management  department.  To  this  Piper  appended^ 
subsequently. 

Cheque  sent.     9/1/88. 

The  voucher  for  this  amount  is  as  follows  : 

Ecolesiastical  CommisBioners  to  George  Finch  :  32,080  «■ 
selected  seedlings  Norway  maple  at  12s. — 191.  4«. ;  7600  • 
selected    two-year-old    silver   fir,    Si.   14«.   9<2. — Total, 
241. 18s.  9d.    Paid  (Id.  stamp).     Geobqe  Finch. 

"Whether  George  Finch  was  a  i-eal  person  or  - 
not  did  not  appear,  but  it  was  quite  <uear  that 
the  auditor  knew  nothing  of  the  business  of  the 
estate,  and  that  bills  made  out  as  due  tt  fictitiouB  < 
persons  answered  the  purpose  as  well  as  anything 
else ;  and  it  was  theretore  probable  that  all  these - 
accounts  were  of  a  similar  character  to  the  illus- 
trations given.  The  defendant  carried  on  business  ■ 
in  partnership  with  his  father  up  to  1892,  when,, 
on  the  death  of  the  latter,  he  became  the  sole- 
owner  of  the  business.  From  1883  or  1884  Piper 
had  pledged  goods  in  the  ordinary  way  at  one  or- 
other  of  the  defendants'  places  of  business,  and 
with  the  defendant  and  his  father  he  had  nevei*- 
used  any  other  name  than  that  of  "  G^rge- 
Brett." 

In  Feb.  1887  he  first  pledged  goods  at  the- 
Chancery-lane  establishment,  and  in  March  1887' 
the  ninefy-  seven  transactions  began  which  resulted! 
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in  this  action.  At  that  date  Piper  owed  money 
upon  a  watch,  a  ring,  and  some  race  glasses  which 
he  had  previoualy  pawned  with  the  defendants. 
He  had  then  brought  the  first  of  these  cheques — 
a  crossed  cheque — for  212. 10«.,  and  asked  to  hare 
it  cleared ;  and  upon  the  proceeds  being  realised 
he  had  redeemed  some  oi  his  goods,  paying  off 
the  interest  due,  booght  some  small  trinkets,  and 
received  the  balance  in  cash.  The  redemption  of 
the  goods,  however,  seems  on  that  occasion  to 
have  been  more  apparent  than  real,  as  the  more 
valuable  articles  were  re-pledged,  so  that  he  really 
received  the  greater  part  of  that  cheque  in  money. 
Similar  transactions  took  place  on  every  one  of 
the  ninety-seven  occasions  on  which  the  cheques 
in  question — all  crossed  cheques — were  handed 
by  Piper  to  the  defendants'  firm,  or  to  the  defen- 
dant himself.  Articles  of  large  and  small  value 
were  systematically  bought,  and  at  times  articles 
■of  great  value — a  chronometer  of  the  value  of 
971.,  for  instance.  The  larger  items  were  paid  for 
by  instalments,  the  smaller  on  the  spot ;  at  the 
same  time  fresh  articles  were  pledged  or  articles 
nominally  redeemed  were  re-pledged,  often  articles 
were  taken  out  of  pawn,  and  always  a  cash 
balance  would  be  handed  over  to  Piper.  The  net 
result  of  these  transactions  was  that  goods  were 
bought  during  the  seven  years  of  the  aggregate 
value  of  1791.,  principal  was  paid  off  to  the 
amount  of  4392.,  and  interest  1002.,  and  cash  was 
paid  over  to  Piper  to  the  amount  of  22382., 
making  on  the  whole  the  35582.  odd  now  sued 
for. 

The  learned  Judge,  having  pointed  out  that  the 
amounts  of  the  cheques  cashed  for  Piper  by  the 
-defendants  during  the  seven  years  started  with 
■2032.  for  the  last  ten  months  of  1887,  and  increased 
perceptibly  each  year  until,  in  1893,  the  amount 
was  7402.  odd,  continued: — Very  little,  if  any, 
inquiiy  appears  to  have  been  made  as  to  how 
Piper  became  possessed  of  these  cheques.  The 
d^ehdant  says  he  heard  from  someone  in  his 
employment  that  Piper  was  a  senior  clerk  in 
Messrs.  Glutton's  office,  and  that  the  cheques  were 
for  extra  services.  None  of  the  assistants  called 
seemed  to  know,  however,  anything  about  this. 
Beimett,  the  chief  assistant,  said  that  he  under- 
stood Piper  to  be  a  clerk,  and  another  said  he 
understood  that  he  was  a  big  man  at  Glutton's, 
but  no  one  asked  him  any  questions.  Until  the 
last  three  or  four  transactions  value  was  never 
given  for  the  cheques  until  after  they  had  been 
cleared.  Bennett,  the  only  assistant  who  had  any 
authority  to  do  more  than  receive  the  cheque  and 
hand  it  to  the  defendant  or  his  father  to  be  dealt 
with  by  them,  had  said  that  on  one  occasion,  or 
more,  and  after  a  great  number  of  these  cheques 
had  been  duly  honoured,  he  had  asked  Piper  if 
he  would  .not  take  the  articles  he  had  just 
purchased  and  not  wait,  as  was  the  custom,  for 
the  cheque  to  be  met.  Piper  declined,  saying 
he  would  rather  wait  as  usual,  and  this,  said 
Bennett,  "  gave  me  all  the  more  faith  in  the 
man." 

Sii-  E.  Clarice,  Q.G.,  Finlay,  Q.C.,  and  MaeasJcie 
for  the  defendants. — The  defendants  are  entitled 
to  Judgment  upon  two  grounds.  In  the  first  place, 
"  George  Brett "  is  a  fictitious  or  non-existent 
person  within  the  meaning  of  sect.  7,  sub-sect.  3 
of  the  Bills  of  Exchange  Act  1882,  and,  by  that 
sub-section,  the  cheques  were  therefore  payable  to 
bearer.    The  case  of  The  Bank  of  England  v. 


Vagliano  Brothert  (64  L.  T.  Eep.  353;  (1891) 
A.  G.  107)  establishes  that  each  one  of  these 
ninety-seven  cheques  was  a  negotiable  instru- 
ment, and  came  within  the  sub-section,  and  was, 
consequently,  payable  to  bearer.  The  cheaneg, 
then,  Deing  payable  to  bearer,  were  received  by 
the  defendants  from  the  bearer.  Piper,  in  good 
faith  and  for  valuable  consideration,  and  wiuaont 
any  notice  of  any  fraud  on  Piper's  part.  Theie 
is  absolutely  no  evidence  that  the  defendants  did 
not  take  these  cheques  in  good  faith,  and  there- 
fore they  have  a  good  title : 

The  London  Joint  Stock  Bank  v.  Bimmoni,  66  L.  T. 
Eep.  626 ;  (1892)  A.  C.  201 ; 

Hunter  v.  Jeffery,  cited  ia  ChalmsTS  on  Bills,  p.  21. 

Though  "  Greorge  Brett "  was  a  fictitious  person, 
and  though  the  signing  of  the  name  of  a  fictitioas 
person  may  be  a  forgery,  if  done  with  intent  to 
defraud,  yet  here  the  defendants'  title  does  not 
depend  on  the  indorsement  of  Greorge  Brett's 
name.  If  the  plaintiffs  had  refused  to  pay  the 
amounts  of  these  cheques  over  to  the  defenoaats, 
the  defendants  could  have  successfully  maintained 
an  action  against  the  plaintiffs  on  the  cheques. 
The  plaintiffs,  therefore,  were  under  a  legal 
liability  to  pay  these  cheques  to  the  defendant!, 
and,  having  paid  the  same,  they  are  not  now 
entitled  to  sue  for  the  return  of  the  money  w 
paid.  Upon  another  ground  the  defendants  are 
entitled  to  succeed.  "The  whole  facts  of  the  case 
show  that  the  plaintiffs,  by  the  negligent  war  in 
which  they  had  conducted  their  busLaess  in  thar 
own  office,  really  conduced  to,  and  were  in  fact 
the  cause  of,  the  frauds.  If  it  had  not  been  for 
the  plaintiffs'  own  careless  and  neeligent  w&y  of 
conducting  their  business.  Piper  could  never  bare 
accomplished  these  frauds.  If  inquiiy  had  been 
made  as  to  whether  work  had  really  been  done, 
and  money  paid,  the  fraud  would  have  been  dis- 
covered, as  the  fraud  was  finally  discovered,  in  the 
plaintiffs'  office.  Here,  one  of  two  innocent  per- 
sons has  to  suffer  for  the  fraud  of  a  third  person, 
and  that  person  ought  to  suffer  whose  negligence 
enabled  the  fi-aud  to  be  i)erpetrated,  namely,  the 
plaintiffs ;  so  that  the  plaintiffs  are  not  entitled 
to  come  to  the  court  and  ask  to  have  the  money 
returned  to  them  as  money  paid  by  them  under  a 
mistake  of  fact.  To  entitle  a  person  to  recover 
back  money  paid  under  a  mistake  of  fact,  ihe 
mistake  must  be  a  mistake  as  to  a  fact  which,  if 
true,  would  have  rendered  the  party  liable  to  pay 
the  money,  and  not  merely  as  to  a  fact  which, 
if  true,  would  have  rendered  it  desirable  that  he 
should  pay  it  (per  Bramwell,  B.  in  Aiken  v.  Short, 
1  H.  &  N.,  at  p.  215) ;  and  the  mistake  must  he 
one  as  between  the  person  paying  and  the  persoB 
receiving  the  money,  and  as  to  some  fact  affect- 
ing the  right  of  the  payee  to  receive  the  monCT: 
Oiambers  v.  Miller  (13  0.  B.  N.  S.  125,  and  the 
judgment  of  Erie,  C.J.  (lb.),  at  p.  133;  and  the 
judgment  of  Blackburn,  J.  in  PMard  v.  Tht  Baii 
of  England  (25  L.  T.  Bep.,  at  p.  419 ;  L.  Bep.  « 
Q.  B.,  at  p.  631 ;  2  Smith  L.  G.,  9th  edit,  at  p. 
462).  From  any  point  of  view,  therefore,  the 
plaintiffs  are  not  entitled  to  recover. 

Sir  B.  WeUter,  Q.O.,  Tindal  AtUnaon,  Q.C, 
and  Meeh,  for  the  plaintiffs. — By  sect  30  (3) 
of  the  Bills  of  Exchange  Act  1882  the  onus 
of  showing  "good  faith"  is  on  the  defen- 
dants in  this  case  by  reason  of  the  fraud  d 
.^iper  in  reference  to  the  cheques,  and  that  oniu 
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has  not  been  discharged.  What  were  the  cir- 
comBtances  under  which  these  cheques  were  paid 
br  the  defendants?  Until  nearly  the  last  no 
adTunce  was  made  by  the  defendants  to  Piper 
until  the  cheques  were  paid  to  the  defendants' 
bankers.  That  shows  that  the  defendants  mnst 
'  bare  been  suspicious  with  regard  to  the  cheques. 
Is  considering  whether  the  defendants  took  these 
cbeqoes  in  good  faith  or  not,  regard  must  be  had 
to  the  facts  of  which  the  defencunts  had  notice. 
A8  steied  by  Lord  Herschell  in  the  Loruion  Joint 
BtodeBanJc  v.  Simmotu  (66  L.  T.  B«p.  at  p.  632  ; 
(1892)  A.  C,  at  p.  221),  "  If  there  be  anything 
that  excites  the  suspicion  that  there  is  something 
mong  in  the  transaction,  the  taker  of  the  instru- 
ment is  not  acting  in  good  faith  if  he  shuts  his 
CTes  to  the  facts  presented  to  him,  and  puts 
the  sospicions  aside  without  farther  inquiry." 
Applying  that  to  this  case  there  were  clearly 
drcnmsfimces  here  which  ought  to  have  put  the 
defendants  on  inquiry.  Even  if  the  defendants 
are  holders  in  good  faith  they  would  have  no  title 
unless  these  cheques  were  properly  negotiable 
instruments ;  but  they  were  only  made  negotiable 
by  a  foiled  indorsement.  It  has  been  assumed, 
OB  the  authority  of  Vagliano's  case,  that  sect.  7, 
snb-sect.  3,  applies,  but  that  case  was  the  case  of 
an  acceptor  of  a  bill  and  is  not  conclusive  here. 
If  the  word  "  fictitious  "  means  fictitious  under 
all  circumstances,  then  Vagliano's  case  would 
^plj;  but  we  submit  that  a  person  is 'only 
fictitioas  within  the  meaning  of  the  sub-section 
when  he  is  not  only  fictitious,  but  is  also  not 
intended  to  have  any  connection  with  the 
transaction.  That  was  not  so  here,  where  the 
driver  intended  the  cheques  to  be  paid  to  a  real 
payee.  It  is  the  drawer  who  designates  the 
payee,  and  must  be  assumed  to  know  if  he  is 
fictitions,  and  by  sect.  55,  sub-sect.  1  (b),  the 
dtair«r  is  precluded  from  den3ring  to  a  holder  in 
dne  coarse  the  existence  of  the  payee.  As  to 
miifaikes,  this  is  a  mistake  between  the  parties, 
and  Chambers  v.  Miller  {libi  tup.)  does  not  apply. 
As  to  the  arganaent  that  the  fraud  was  induced 
by  the  plaintiffs'  own  negligence,  the  negligence 
to  be  an  estoppel  must  be  that  which  arises  from 
tiie  document  itself,  and  must  be  in  the  transac- 
tion itself,  and  be  the  proximate  cause  leading  the 
third  party  into  the  mistake : 

Ymngt.  Orote,  4  Bing.  253  ; 

Arnold  r.  The  Cheque  Bank,  34  L.  T.  Bep.  729 ; 
1 C.  P.  DiT.  578. 

The  proximate  cause  of  the  loss  here  was  not  the 
plaintifia'  negligence — if  any — but  the  forgery  of 
the .  indorsement    by   Piper,  and   the  plaintiffs 
are  therefore  not  disentitled  from  recovering : 
Scholfield  T.  The  Earl  of  Londesborough,  72  L.  T. 

B«p.  46  ;  (1895)  1  Q.  B.  536 ; 
The  Mayor  qflhe  Staple  of  England  v.  The  Bank  of 
England,  21  Q.  B.  Div.  160. 

Sir  E.  Clarke,  Q.C.  in  reply.      ^^^  ^^  ^„„ 

July  6. — ^WitLS,  J.  read  the  following  judg- 
ment : — [His  Lordship  after  stating  the  facts  as 
aboT«  set  ont^  proceeded :]  I  will  now  state  what 
Mem  to  me  to  oe  the  legal  principles  applicable 
to  the  case.  By  the  Bills  of  Exchange  Act  1882, 
sect  7,  sub-sect.  3,  "  "Where  the  payee  is  a  ficti- 
t«nia  or  non- existing  person  the  bill  may  be 
treated  as  payable  to  bearer,"  and  by  sect.  73  a 
cheque  is  a  tnll  of  exchange  drawn  on  a  banker 


payable  on  demand,  and  the  provisions  of  the  Act 
applicable  to  a  bill  payable  on  demand  apply  to  a 
cheque.  It  has  not  been  contended,  and  1  do  not 
thins  it  possible  to  contend,  that,  because  the 
second  paragraph  of  that  section  specifically 
applies  to  cheques  the  provisions  of  the  Act 
applicable  to  bills  payable  on  demand,  the  general 
provisions  which  apply  to  all  bills  do  not  apply  to 
cheques  i  and  in  the  arguments,  sect.  7,  sub- 
sect.  3,  has  been  treated  by  both  sides  as  applic- 
able to  cheques.  The  only  contest  has  been  as  to 
its  true  meaning  and  efcect.  Now  the  Bank  of 
England  v.  VagUano  {vM  sup.)  appears  to  me  to 
settle  conclusively,  first,  that  the  Act,  where 
unambiguous,  defines  what  the  law  is,  and  that  it 
is  of  little  use  to  inquire  whether  it  alters  or 
adopts  the  law  which  existed  np  to  the  time  when 
it  was  passed ;  secondly,  that  in  every  case  in 
which,  as  a  matter  of  fact,  it  can  be  predicated  of 
the  "  payee  "  that  he  is  fictitious  or  non-existent, 
the  bill  may  be  treated  as  payable  to  "  bearer " 
(per  Lord  HerscheU,  p.  146) ;  and,  thirdly,  that  it 
may  be  so  treated  by  any  person  whose  rights  or 
liabilities  depend  upon  whether  it  be  a  bill  pay- 
able to  order  or  to  bearer.  An  attempt  was  made 
by  Mr.  Tindal  Atkinson  in  his  very  subtle  and 
ingenious  argument  to  import  into  the  sub -section 
the  qualification  that  the  payee,  in  the  case  of  a 
cheque,  must  be  non-existent  or  fictitious  to  the 
knowledge  of  the  drawer,  in  order  to  come  within 
the  enactment.  This  seems  to  be  contrary  to  the 
whole  tenor  of  the  decision  in  Va^liano'g  case. 
The  language  of  the  Act,  say  the  learned  Lords, 
one  and  all,  is  clear  and  unambiguous  and  admits 
of  no  qualification,  and  it  is  against  the  true 
canons  of  construction  to  import  one.  It  is  qnite 
true  that  Lord  Herschell  enters  into  a  discussion 
to  show  that  in  the  case  of  a  bill  accepted  there 
is  no  injustice  or  hardship  done  to  the  acceptor  by 
the  enactment,  and  gives  reasons,  many  of  which 
are  not  applicable  to  the  case  of  a  cheque,  which 
has  no  acceptance  and  is  not  intended  to  have 
one.  The  discussion  was  natural  enough  with 
reference  to  Vagliano's  case;  but  with  all  due 
submission  it  was  supererogatory.  When  their 
Lordships  had  once  come  to  the  conclusion  that 
the  words  of  the  Act  were  unambiguous  and 
unqualified,  the  consequences  were  of  little 
moment,  and  whatever  they  were,  must  follow. 
But  much  of  the  reasoning  is  equally  applicable 
to  a  cheque.  Who  is  it  that  sends  the  cheque 
forth  under  saeh  circumstances  that  an  indorse- 
ment to  complete  its  negotiability  is  impossible  ? 
The  drawer.  Whose  duty  was  it  to  ascertain  that 
there  was  a  real  payee  before  signing  it?  The 
drawer's,  surely.  Who  rendered  possible  the 
particuhir  fraud  of  putting  a  false  name  on  the 
back  by  way  of  indorsement  ?  The  drawer. 
And  who,  therefore,  ought  to  suffer  if  one  of  two 
innocent  persons  must  suffer  ?  Why,  surely  the 
drawer.  And  how  is  it  possible  to  import  into 
snb-sect.  3  a  proviso  that  the  general  enactment, 
tbongh  applicable  if  the  bill  has  been  accepted,  is 
not  to  apply  against  the  drawer  if  unaccepted,  or 
to  read  the  same  words  as  meaning  one  thing  if 
applied  to  one  set  of  circumstances,  and  some- 
thing qnite  diffei'ent  if  applied  to  another?  I 
have,  therefore,  no  doubt  that  these  cheques  are 
to  be  treated  as  payable  to  "  bearer."  It  so,  the 
defendants  were  entitled  to  recover  upon  the 
cheques,  if  holders  in  due  course,  and  by  sect.  30, 
snb-sect.  2  (Bills  of  Exchange  Act  1882),  they. 
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as  the  holders,  are  primd  fade  deemed  to  be 
holders  in  due  course.  It  lies,  therefore,  upon 
the  plaintiffs,  in  order  to  succeed  in  this  action, 
to  prove  that  the  defendants  were  not  holders 
of  these  cheques  in  due  course  —  that  is  (as 
they  undoubtedly  gave  value  for  them),  that 
they  were  not  holders  in  good  faith,  or  that  they 
had  notice  of  a  defect  in  the  title  of  Piper.  I  do 
not,  in  this  case,  attach  any  serious  importance 
■to  the  question  upon  whom  lies  the  burden  of 
iproof.  But  it  is  always  convenient  to  bear  it  in 
mind,  and  that  burden  is  clearly  upon  the 
Blaintiffs.  I  dismiss  from  consideration  the 
latter  portion  of  sect.  80,  sub- sect.  2,  because  this 
is  in  no  possible  sense  an  action  upon  a  bUl,  but 
for  return  of  money  had  and  received  to  the  use 
of  the  plaintiffs.  By  sect.  90  a  thing  is  deemed 
to  be  done  in  good  faith  within  the  meaning  of 
the  Act  where  it  is  in  fact  done  honestly,  whether 
it  is  done  negligently  or  not.  The  phuntiffs 
therefore  have  to  prove  that  the  defendants,  in 
taking  the  cheques,  acted  dishonestly  or  with 
motioe  of  a  defect  in  the  title  of  Piper  to  these 
■cheques.  No  other  defect  can  be  suggested  than 
that  Piper  came  by  them  dishonestly.    To  take 

•oheques  with  notice  that  the  person  tendering 
them  came  by  them  dishonestly  would  be  in  itself 
dishonest.    The  simple  question  in  this  case  was, 

•  did  Attenborough  act  dishonestly  or  not  in 
taking    these  cheques?     One  of   the   strongest 

-  facts — if  not  the  strongest — against  the  defen- 
dants is  that  Attenborough  says  he  heard  at 
some  time — ^no  one  asked  him  when — that  the 

.  oheques  had  been  given  to  the  person,  whom 
I  have  no  doubt  the  defendants  and  all  the 
clerks  in  their  office  believed  was  the  payee, 
for  extra  services  in  the  office.  The  probabili- 
■tieB  would  be  that  this  was  some  time  early 
in  the  series  of  these  transactions.  Atten- 
borough says  that  he  was  also  told  that  "  Brett " 
was  uie  senior  clerk  in  Messrs.  Glutton's. 
Bennett,  the  manager,  says  he  supposed  him  to 
ibe  a  clerk  there,  but  made  no  inquiries  as  to  his 
^position,  being  satisfied  with  the  fact  that  all  the 

.  cheques  were  duly  honoured  by  the  plaintiffs' 
hankers.  I  think  it  probable  that  Piper,  alias 
•"  Gieo.  Brett,"  did  pose  as  the  senior  clerk.  He 
'mnst  have  been  a  man  of  assurance  and  resource 
or  he  could  never  have  done  what  he  did,  and 
whatever   information  the   defendants  or  their 

.  servants  had  obviously  came  from  Piper,  who  was 
very  unlikely  -  to    minimise  his    position.      The 

.  senior  clerk  in  Messrs.  Glutton's  immense  business 
might  well  be  expected   to   be  in  receipt  of   a 

.handsome  salai-y ;  but  even  if  the  senior  clerk  in 
Messrs.  Glutton's  office,  2001.  or  300Z.  a  year  for 

.  ectra  services  would  be  a  very  large  addition  to 

.  salary,  and  the  defendants  cannot  possibly  have 
believed  that  7001.  a  year — to  which  these  cheques 

.ultimately  came — were  for  extra  services.  To  do 
Mr.  Attenborough  justice  he  was  never  specifically 

.asked  whether  he  believed  the  statement.  I 
may  add  that  I  did  not  like  his  manner  in  the 
witness-box,  and  it  was  not  snch  as  to  insjpire  me 
with  confidence.     But  I  do  not  think  that  the 

-course  of  dealing  was  unnatural.  From  the  first 
no  consideration  was  given  until  the  cheques  were 
ihonoured ;  and,  although  the  large  and  increasing 

.amounts  of  the  aggregates  must  have  attracted 

.attention,  it  is  impossible  not  to  feel  that  bane 
and  antidote  went  together.    The  cheques  were 

.all  honoured,  and,  with  the  utmost  desire  not  to 


shield  misconduct,  I  cannot  understand  how,  when 
year  after  year  they  continued  to  be  regularly 
honoured,  the  pawnbroker  could  be  expected  to 
doubt  that,  singular  as  the  circumstances  might 
be,  Messrs.  Glutton  could  have  so  little  know- 
ledge of  their  own  concerns  as  to  be  giving  tiidr 
cheques  to  the  same  man,  month  after  month, 
without  being  satisfied  of  the  regularity  and  pro- 
priety of  his  dealings  with  them.  The  efCectiTe 
claim  in  this  action  deals  with  cheques  cashed  by 
Messrs.  Glutton's  bankers  after  the  6th  June  1888 
earlier  transactions  being  statute -barred.  By  that 
time  sixteen  cheques  amounting  to  over  ^I.— 
sometimes  two  being  dated  within  two  or  three 
weeks  of  one  another — had  been  continuously 
honoured  during  a  year  and  a  quarter.  How  can 
I  say,  then,  that  the  pawnbroker  was  not  justified 
in  continuing  to  take  them  ?  And  if,  as  time 
went  on,  the  multiplication  of  transactions  and 
their  increasing  amounts  may  have  seemed  un. 
accountable  without  further  knowledge,  surely 
also  the  greater  the  amounts  and  the  greater 
frequency  with  which  they  occurred  the  greater 
the  improbability — ^if  they  were  honouiw— that 
there  was  anything  wrong  about  them,  and  the 
less  reason  therefore  for  pursuing  inquiries  which  | 
really  did  not  concern  the  pawnbroker.  It  would, 
I  think,  be  exacting  a  pedantic  standard  of  duty  I 
to  say  that  the  defendants  ought  to  have  settled  : 
by  inquiries  that  which  to  them  might  be  a  ' 
mystery  which,  as  it  seems  to  me,  they  conld  : 
not  reasonably  suppose  was  a  mystery  to  Messrs. 
Glutton,  who  could  not  possibly  be  ignorant 
that  they  were  paying  these  cheques  as  they 
fell  due  upon  indorsements  which  the  defen- 
dants knew  to  be  those  of  the  man  with 
whom  they  were  dealing.  Surely  for  the  defen- 
dants this  would  naturally  be  accepted  as  the 
cardinal  fact.  Though  people  have  before  now 
robbed  their  employers  for  many  years  without 
being  found  out,  I  doubt  whether  there  ever 
was  an  instance  before  of  a  man  successfully 
getting  his  employers  to  pay  640  of  they 
own  cheques  during  a  period  of  eight  years, 
and  to  the  amount  of  nearly  18,(X)0Z.  upon 
foi^d  indorsements,  without  a  farthing  of  con- 
sideration for  any  one  of  them.  A  great  deal  has 
been  said  on  behalf  of  the  plaintiffs  about  the 
defendants  getting  the  cheques  cashed  in  nearly 
every  instance  before  the  considei"ation  for  them  i 
was  given  to  Piper.  It  seems  to  me  that,  at  the 
outset,  this  was  most  natural,  and,  as  long  as 
Piper  did  not  ask  for  any  change  of  system,  it  was 
not  surprising  that  the  pawnbrokers  should  make 
none.  I  do  not  think  the  story  told  by  Bennett 
in  this  connection  at  all  improoable,  and  I  do  not 
see  why  I  should  not  believe  Bennett  when  he  savs 
that  Piper's  refusal  to  take  the  goods  before  the 
cheques  were  honoured  "  incrfeased  his  faith  in  the 
man."  I  think  that  Bennett's  conduct  through- 
out was  natural  enough,  and  that  when  he  found 
that  all  the  cheques  passed  through  his  master's 
hands  without  observation,  and  were  duly  paid,  he 
was  unlikely  to  ask  more,  or  trouble  himseu  to  get 
an  explanation  why  the  cheques  were  always 
"  crossed  "  in  the  case  of  a  man  who,  apparentlT, 
had  no  banking  account.  Bennett,  notwithstand- 
ing the  attack  upon  him  by  Mr.  Tindal  Atkinson, 
did  not  impress  me  unfavourably.  Great  stress 
was  also  laid,  naturally  enough,  on  the  repeated 
purchases  of  jewellery  and  such-like  articles  by 
Fiper  as  a  matter  which  ought  to  have  exdted 
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«a8pi<!ioii.  They  must  have  led  anyone  to  the  oon- 
dnsion  that  the  purchaser  was  leading  a  life  ot  ex- 
traTagance,  and  probably  was  given  to  making  ex- 
penaiTe  presents  to  women.  But  I  cannot  see 
that  the  fact  that  Piper  might  have  been  making 
a  qnestionable  use  of  his  money  should  cause  a 
snepicion  that  it  was  not  honestly  come  by,  in 
presence  of  the  overwhelming  fact  that  cheque 
after  cheque,  no  matter  how  the  proceeds  might 
be  spent,  was  duly  honoured.  The  money  expended 
in  jewellery,  large  as  it  was,  left  between  three 
and  four  times  as  much  in  cash  handed  to  Piper, 
ao  that,  if  the  cheques  were  rightly  come  by,  there 
was,  after  all,  no  reason  to  suppose  that  he  was 
not  leaving  himself  ample  means  to  live  upon.  In 
my  opinion,  therefore,  I  ought  to  find,  as  a  fact,  that 
both  the  defendants  and  Bennett,  their  assistant, 
received  these  cheques  honestly,  and  the  functions 
of  the  other  assistants  was  merely  mechanical. 
Circnmstances  which  ought  to  have  put  a  man 
npon  inquiry  are  not  enough ;  shutting  a  man's 
eyes  to  them  is  not  enough.  Such  things  consti- 
tute evidence  of  fraud,  but  they  do  not  constitute 
fraud.  A  man's  having  no  right  to  shut  his  eyes 
is  a  totally  different  thing  fi-om  his  wilfully  shut- 
ting them.  The  one  may  be  evidence  of  fraud, 
the  other  is  fraud.  The  distinction  will  generally 
he  found  pretty  sharply  drawn  in  the  common  law 
decisions,  where  the  necessity  of  separating  the 
respective  domains  of  judge  and  jury  is  seldom 
lost  eight  of.  The  confusion  has  arisen  from  a 
misapprehension  of  cases  in  equity,  where  obser- 
vations tending  to  establish  fraud  have  been  mis- 
taken for  descriptions  or  definitions  of  fraud.  But 
it  is  now  well  established  that  fraud,  as  the  late 
Lord  Chief  Justice  was  wont  to  observe,  "  means 
frand  and  nothing  else."  Upon  these  grounds  I 
am  of  opinion  that  the  defendants  are  entitled  to 
judgment,  of  course  with  costs,  and  the  view  I 
have  taken  relieves  me  from  the  necessity  of  dis- 
cussing a  variety  of  other  points  raised  for  the 
defendants  by  Sir  Edward  Clarke  and  Mr.  Finlay. 
Judgment  for  defendants. 

Solicitor  for  the  plaintiffs,  H.  S.  Clutton. 
Solicitors  for  the  defendants,  Stanley  Atten- 
borough  and  Tyer. 


COURT    OF   APPEAL. 

June  11  and  12. 

(Before  Lindlet,  Lopes,  and  Eigbt,  L.JJ.) 

Ebbetts  v.  OoNQrEST.  (o) 

APPEAL  PKOM  THE  CHANCEBT    DIVISION.      . 
Jjandlord  and  tenant — Underlease — Covenant    to 

Iceep  the  demised  property  in  repair — Breach  of 

covenant — Measure  of  damages. 
W  here  an  under-lessee  has  committed  a  breach  of  a 

covenant  to  keep  the  demised  property  in  repair, 

ihc  measure  of  damages  to  which  the  immediate 

lessor  is  entitled  it  not  the  same  as  in  the  case  of 

a  direct  lease. 
Where  an  under-lessee,  who  has  committed  a  breach 

of  a  covenant  to  Iceep  the  demised  property  in 

<a)  Beponed  by  E.  A.  Sobatchlet,  Eaq.,  BuTbter-at-Law. 


repair,  has  notice  that  there  is  a  superior  land- 
lord, the  damages  to  which  the  immediate  lessor 
is  entitled  are  measured  by  his  liability  over  to 
that  landlord,  the  dam,ages  being  the  difference 
between  the  value  of  the  tmm,ediate  lessor's  rever- 
sion with  the  covenant  to  keep  in  repair  per- 
formed and  its  value  tvith  that  covenant  not  per- 
formed. 

Decision  of  the  Official  Referee  affirmed. 

Hadley  v.  Baxendale  (9  Ex.  341)  applied. 

Bt  indenture  of  lease,  dated  the  8th  May  1840, 
certain  hereditaments,  forming  part  of  the  estate 
of  St.  Botolph  Without,  Bisnopsgate,  were  de- 
mised bv  the  trustees  of  St.  Botolph  to  Thomas 
Bouse  for  sixty-one  years  from  Michaelmas-day 
1887. 

The  lease  contained  a  covenant  by  the  lessee 
during  the  term  to  keep  the  premises  in  good  and 
sufficient  repair  and  condition,  and  a  covenant  to 
yield  them  up  at  the  end  of  the  term  in  good 
repair,  reasonable  use  and  wear  and  damage  by 
fire  excepted. 

By  underlease,  dated  the  24th  March  1851, 
Thomas  Rouse  granted  an  underlease  of  part  of 
the  property  to  Benjamin  Oliver  for  forty-seven 
and  a  half  years  from  Lady-day  1851,  less  ten 
days.  The  underlease  contained  covenants  sub- 
stantially identical  with  the  covenants  above 
referred  to  in  the  lease.  The  underlease  showed, 
on  the  face  of  it,  that  it  was  an  underlease  and 
not  a  lease  by  a  freeholder,  the  rent  being  reserved 
to  Bouse,  his  executors,  administrators,  and 
assigns,  and  there  being  several  references  to  "  the 
superior  landlord." 

Bouse  having  died,  he  was  represented  by  the 
plaintiffs,  who  were  the  trustees  of  his  will,  and 
his  interest  in  the  premises  comprised  in  the  lease 
was  vested  in  them. 

On  the  9th  Aug.  1882  the  premises  comprised 
in  the  underlease  were  assigned  by  Oliver  to 
William  Booth  for  the  residue  of  the  term  thereby 
created,  which  would  expire  ten  days  before 
Michaelmas  1898.  Oliver  having  died,  he  was 
represented  by  the  defendant  Conquest,  who  was 
the  executor  of  his  will. 

In  1894  the  plaintiffs  commenced  this  action 
against  Conquest  and  Booth,  to  recover  damages 
in  respect  of  an  alleged  breach  by  Booth  of  the 
covenant  in  the  underlease  to  keep  the  premises 
in  repair,  and,  so  far  as  necessary,  to  have  the 
estate  of  Oliver  administered  by  the  court. 

It  was  decided  by  Eomer,  J.,  before  whom  the 
action  came  on  for  tiial  in  Dec.  1894,  that  there 
had  been  a  breach  of  covenant,  which,  indeed,  was 
not  denied.  And,  by  an  order  dated  the  5th  Dec. 
1894,  it  was  referred  to  the  official  referee  to 
inquire  and  report  what  damages  had  accrued  to 
the  plaintiffs,  by  reason  of  all  breaches  committed 
or  allowed  since  the  10th  Aug.  1882,  of  any  of  the 
covenants  to  repair  contained  in  the  underlease 
of  the  24th  March  1851,  and  to  assess  the  amount 
of  damages. 

.  The  defendants  contended  before  the  official 
referee  that,  where  an  action  was  brought  during 
the  continuance  of  a  tenancy  for  breach  of  a  cove- 
nant to  keep  the  property  in  repair,  the  proper 
measure  of  damages  was  the  extent  of  injury  done 
to  the  marketable  value  of  (he  reversion.  Evidence 
was  given  to  show  that,  at  the  end  of  the  term, 
the  site  would  have  to  be  cleared  to  be  of  any 
value,  the  only  profitable  way  of  dealing  with  it      ^ 
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bong  to  treat  it  as  buUding  ground,  the  bnildines 
being  worth  nothing  but  to  hs  pulled  dowiL  The 
evidence  also  went  to  show  that,  if  they  were  put 
into  repair,  they  would  be  worth  200Z.  more  to  pull 
down  and  carry  away  than  if  not  put  into  repair. 

The  defendants  contended,  therefore,  that  at 
most  the  value  of  the  plaintiffs'  reversion  had  only 
been  diminished  to  the  extent  of  2002.  by  the 
want  of  repair.  The  official  referee  did  not  adopt 
this  view,  but  by  his  report,  dated  the  20th  March 
1895,  found  that,  as  the  plaintiffs,  at  the  expiration 
of  their  term  would  have  to  pay  the  full  expense 
of  putting  the  buildings  into  repair,  that  expense 
must  be  taken  into  aocountin  assessing  the  damage 
which  they  had  sustained.  He  considered  that  on 
the  evidence  the  expense  of  putting  the  buildings 
into  repair  would  be  about  1500Z.,  and,  allowing 
for  the  time  to  elapse  before  that  sum  would 
become  payable,  he  assessed  the  damages  at 
1305Z. 

From  that  finding  the  defendants  now  appealed. 

Haldane,  Q.C.  and  Sargant  {H.  Courthope 
Munroe  with  them)  for  the  appellants.  —  This 
action  is  not  brought  on  the  covenant  to  deliver 
up  the  premises  comprised  in  the  lease  in  good 
repair,  but  on  the  covenant  to  keep  them  in  repair 
during  the  term.  The  proper  measure  of  damages, 
according  to  the  plaintiffs'  contention,  would  be  the 
amount  which  it  would  cost  to  fulfil  that  covenant ; 
that  is  to  say,  the  sum  which  it  would  cost  to  put 
the  premises  in  proper  repair,  allowing  a  discount 
for  the  period  for  which  the  imderlease  has  yet  to 
mn.  We  submit,  however,  that  the  damages  snould 
be  based  on  the  depreciation  in  the  selling  value  of 
the  plaintiffs'  reversion.  The  buildings  would  be 
of  little  or  no  value  at  the  end  of  uie  term  in 
their  existing  condition,  nor  even  if  put  in  repair. 
The  site  to  oe  used  profitably  must  be  used  in 
some  other  way.  The  plaintiffs  would  have  to 
pull  the  buildings  down,  sell  the  materials,  and 
erect  buildings  of  a  different  character.  The 
official  referee,  acting  on  the  first  principle,  has 
assessed  the  damages  at  1305!.  We  say  that  the 
amount  should  be  2002.,  the  proper  measure  of 
damages  being  the  difference  between  the  selling 
value  of  the  materials  as  matters  stand,  and 
that  which  would  have  been  their  selling  value  if 
the  covenant  had  been  performed.  The  covenant 
to  repair  is  not  one  of  which  the  courts  grant 
specific  performance.  Only  damages  are  recover- 
able, and  those  damages,  as  the  authorities  show, 
are  arrived  at  on  the  principle  of  making  good 
the  loss  which  the  plaintiff  has  suffered.  The 
measure  of  damages  is  not  the  expense  of  putting 
the  premises  in  repair,  but  the  present  deprecia- 
tion of  the  value  of  the  reversion.  The  case  of 
Vivian  v.  Champion  (2  Ld.  Raym.  1125]  it  is  true 
is  against  us.  But  ever  since  that  decision  there 
is  a  consistent  line  of  authorities  showing  that  in 
the  case  of  covenants  to  "keep  in  repair"  the 
right  principle  is  the  one  which  we  contend  for, 
though  in  some  ot  the  cases  there  are,  no  doubt, 
dicta  to  the  effect  that  the  rule  is  different  in  the 
case  of  covenants  "  to  yield  up  in  repair."  The 
old  cases  are  as  follows : 

Smith  V.  Peat,  9  Ex.  161 ; 

Turner  r.  Lomb,  14  M.  &  W.  412,  414 ; 

Davies  r.  Underwood,  2  H.  &  N.  570. 

The  modem  cases  are  as  follows  : 

Mills  V.  The  Ouardians  of  the  Saet  London  Union, 
27  L.  T.  B«.  557;  L.  Hep.  8  C.  P.  79; 


Joyner  v.  Weela,  65  L.  T.  Bep.  16;  (1891)  2  Q.  B. 

31; 
Henderton  v.  Thorn,  69  L.  T.  Bep.  430 ;   (1893)  2 

Q.  B.  164; 
Whitham  y.  Kershaw,  16  Q.  B.  Div.  613 ; 
Wigsell  V.   School  for  the  Indigent  Blind,  46  L.  T. 

Eep.  422  ;  8  Q.  B.  Div.  357  ; 
Coward  v.  Gregory,  15  L.  T.  Eep.  279 ;  L.  B«p.  2 

C.  P.  153,  172. 

[Lopes,  L.J.  referred  to  Indennck  v.  Leech  (1 
Times  L.  Rep.  95,  484)  cited  in  Joyner  v.  Weekf 
(ubi  eup.).']  From  the  cases  it  is  now  established 
that  the  dictum  of  Lord  Holt  in  Vivian  v. 
Champion  (ubi  sup.)  is  not  sound.  The  official 
referee  admitted  the  principle  of  these  cases,  but 
considered  that,  as  the  term  was  so  near  its  close, 
and  the  reversioners  were  themselves  tenants,  the 
depreciation  of  the  reversion  must  be  measured 
by  the  expense  of  putting  the  premises  into  repair. 
But  this,  we  submit,  is  not  the  correct  view.  The 
depreciation  of  the  reversion  depends  upon  its 
selling  value,  and  the  surrounding  circumstances 
must  De  taken  into  account. 

B.  F.  Norton  {Jelf,  Q.C.  with  him)  for  the 
respondents. — The  argument  of  the  appellants 
comes  to  this,  that  if  a  freeholder  lets  a  chapel 
the  lessee's  surveyor  may  say  that  the  property 
would  let  better  as  a  public-house;  and  that 
therefore  he  will  only  pay  damages  on  the  footing 
of  the  house  being  pulled  down.  That  cannot  be 
the  law,  and  the  case  of  a  leaseholder  letting  a 
house  is  an  a  fortiori  case.  There  is  no  difference 
between  the  covenant  to  keep  in  repair  and  to 
yield  up  in  repair,  except  that  in  an  action  on  the 
former  discount  is  allowed.  The  plaintiffs  no 
doubt  are  suing  on  the  covenant  to  keep  the 
buildings  in  repair,  not  on  the  covenant  to  deliver 
up  the  premises  in  good  repair.  But  they  are 
themselves  bound  by  their  covenant  with  the 
superior  landlord  to  deliver  up  the  premises  in 
good  repair  at  the  end  of  the  term,  and  the  injury 
to  their  reversion  is  measured  by  this  liability. 
The  plaintiffs  could  not  sell  their  reversion  now 
without  giving  an  indemnity  to  the  purchaser 
against  the  covenant  with  the  superior  landlord. 
Therefore,  the  injury  to  the  reversion  must  be  in 
some  way  measured  by  the  cost  of  the  repairs  ;  and 
in  what  way  this  should  be  done  ought  to  be  left 
to  the  official  referee.  The  evidence  that  the 
buildings  are  only  fit  to  be  taken  away,  and  will 
be  only  worth  2002.  more  to  be  taken  away  if  put 
into  repair,  is  iiTelevant  to  our  case.  We  caimot 
take  the  buildings  away  nor  utilise  the  site  as  a 
building  site.  An  intermediate  landlord  may 
recover  substantial  damages  from  his  lessee  for 
breach  of  a  covenant  to  keep  in  repair,  because 
he  is  liable  to  the  superior  landlora  under  the 
covenant  to  deliver  them  up  in  repair : 

Davies  v.  Underwood  (ubi  sup.). 

There  is  another  case  which  has  not  been  already 
referred  to,  namely.  Clow  v.  Brogden  (2  Man.  &  Gr. 
39,  54) ;  I  cite  it  for  a  dictum  of  TindaJ,  C.J.,  who 
says :  "  I  see  no  reason  why  the  plaintiffs  should 
not  i^ecover  in  this  action  the  sum  of  29!.,  the 
amount  agreed  upon  as  the  damages  for  the 
dilapidations  caused  by  the  breach  of  the  covenant 
to  repair  entered  into  by  the  defendants.  The 
answer  set  up  is,  that  the  plaintiffs  have  sustained 
no  actual  damage,  because  (partly,  at  least,  by  the 
default  of  the  defendants)  the  term  in  the  pre- 
mises has  been  determined.  X^hiuk  that  it  does  not 
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lie  in  the  month  of  the  defendanta  to  make  each 
aji  ohjection.  But,  independently  of  that,  I  am 
not  convinced  that  the  objection  is  reasonable; 
for  the  plalnti&s  may  be  answerable  over  to  the 
superior  landlord  for  the  amount  of  these 
damages ;  and  I  see  no  ground  why  they  should 
not  recover  them  from  the  defendants."  That 
case  shows  that,  if  there  is  a  liability  over,  the 
plaintiff  may  recover  damages  in  respect  of  it. 
^he  damages  sustained  by  the  plaintiffs  are,  that 
when  their  term  ends  they  will  have  to  incur  the 
expense  of  putting  the  property  into  repair.  The 
official  referee  by  makiiig  a  discount  has  allowed 
for  the  fact  that  that  expense  will  only  have  to  be 
incurred  after  a  lapsa  of  time.  The  oflBcial 
referee  has,  I  submit,  proceeded  therefore  upon  a 
correct  principle. 

Haldane,  Q.C.  in  reply. — The  difference  between 
ak  covenant  to  do  a  particular  thing,  and  a  cove- 
nant to  indemnify  the  covenantee  against  the  con- 
aeqnences  of  its  not  being  done  appears  from 
Mayne  on  Damages,  5th  edit.,  p.  99.  There  is  no 
covenant  to  indemnify  in  the  prasent  case ;  there- 
lore  only  the  natural  consequences  of  the  breach 
of  the  covenant  to  keep  in  repair  are  to  be  looked 
to,  and  they  are  the  same  whether  the  covenantee 
is  a  freeholder  or  a  leaseholder.  When  an  action 
is  brought  pending  the  term  the  depreciation  in 
the  value  oi  the  reversion  is  the  only  measure  of 
{[amages.  In  an  action  by  a  landlord  against  a 
tenant  for  waste,  the  diminution  in  value  of  the 
reversion  was  taken  as  the  measure  of  damages : 

Whitham  v.  Kershaw  {ubi  tup.). 
He  referred  also  to 

Badley  y.  Baxendale,  9  Ex.  341. 

IiiKDLET,  L.J. — I  do  not  think  that  it  is 
necessary  to  take  further  time  to  consider 
ibis  case.  It  has  been  fully  argued  on  both 
aides,  and  I  think  that  the  official  referee  was 
right  in  the  view  which  he  took.  What  we 
are  dealing  with  is  very  important.  It  is  an 
action  brought  by  the  plaintiffs,  who  may 
be  treated  as  standing  in  the  place  of  Mr.  Rouse, 
against  Mr.  Conquest,  who  may  be  treated  as 
standing  in  the  place  of  Mr.  OliTer,  to  whom  I 
will  refer  presently,  and  against  Mr.  William 
Booth,  who  is  an  assignee,  as  I  understand  it,  of 
Mr.  Oliver.  Now  the  action  is  brought  in  respect 
of  a  breach  of  covenant  to  repair.  The  state  of 
things  was  this :  The  covenant  to  repair  which  is 
sned  upon  is  contained  in  an  indenture  of  under- 
lease of  the  24th  March  1851,  made  between  Mr. 
Souse,  who  was  himself  a  tenant  under  the 
Sishop  of  London,  and  Mr.  Oliver.  Mr.  Oliver  is 
dead,  and,  as  I  have  said,  Mr.  Conquest  represents 
him,  and  he  has  assigned  to  Mr.  Booth.  Now 
the  underlease  itself  shows  plainly  enough  what 
the  position  of  the  parties  was ;  that  is  to  say,  the 
under-lessee  knew  perfectly  well  that  his  lessor  was 
himself  a  lessee,  and  knew  perfectly  well  that  he 
was  taking  an  underlease.  Whether  or  not  he 
looked  at  the  lease  under  which  his  immediate 
leaser  held  I  do  not  know.  But  it  is  important  to 
observe  that  the  parties  knew  perfectly  well  their 
relative  positions,  because  when  we  look  at  the 
xuxderlease  we  see  constant  references  to  the 
superior  landlord  there.  For  example,  there  is 
liberty  reserved  to  the  agents  of  uie  superior 
landlord  to  come  in  and  do  repairs,  and  there  is  a 
eorenant  not  to  do  anything  which  will  annoy  the 
ixoznediate  lessor's  landlora  or  the  tenants  of  thd 


superior  landlord.  Now  the  covenants  which 
are  contained  in  the  underlease,  and  with 
which  alone  we  have  to  deal,  are  covenants  to 
repair.  I  understand  those  covenants  to  mean, 
to  put  into  repair  the  premises  demised  — 
which  now  practically  consist  of  this  Grecian 
Theatre — to  repair  them  and  to  keep  them 
in  repair,  and  to  deliver  them  up  at  the  end 
of  the  term  in  good  repair.  Now  there  is  not  in 
this  underlease  any  covenant  to  indemnify  the 
immediate  lessor  against  his  liability  to  his  superior 
landlord  in  respect  of  repairs.  The  consequence  of 
that  is,  that  under  these  covenants  the  immediate 
lessor  cannot  get,  by  a  long  way,  so  mnch  in  the 
shape  of  damages  as  he  might  if  he  were  suing 
upon  a  covenant  for  indemnity.  Now  what  is  the 
state  of  things  P  The  state  of  things  is,  that  this 
property  demised  by  the  underlease  is  out  of 
repair.  The  plaintiffs  are  reversioners.  Their 
reversion  consists  only  of  about  ten  days,  but 
they  are  liable  over,  on  the  expiration  of  their 
lease,  to  deliver  up  this  property  to  their  land- 
lord, who  is  the  Bishop  of  London,  in  proper 
repair.  That  is  conceded,  and  the  circumstance 
is  all  important  in  investigating  what  is  the 
proper  amount  of  damages  to  which  they  are 
entitled  for  breach  of  the  covenant  on  which  they 
sue.  The  underlease  itself  has  not  yet  run  out. 
When  this  action  was  commenced  there  were 
about  four  or  four  and  a  half  years  to  run  and 
there  are  now  about  three  and  a  half  years.  But 
the  action  is  not  brought  for  a  breach  of  the 
covenant  to  leave  in  repair,  because  the  time  for 
suing  on  that  has  not  arrived.  The  action  is 
brought  for  breach  of  the  covenant  to  keep  in 
repair.  Now  what  is  the  rule  as  to  ascertaining  the 
damages  for  a  breach  of  that  sort?  The  breach  is 
not  in  controversy.  It  appears  to  me  that  this  is  an 
ordinary  action  for  a  breach  of  contract,  and  that 
the  general  principle  applicable  to  it  is  that  laid 
down  in  Hadley  v.  Baxendale  (9  Ex.  341,  354). 
I  will  refer  to  tlmt  case,  because  that  case  appears 
to  me  to  cover  the  present  case  itself.  The  rule 
itself  is  perfectly  familiar  to  us  all,  but  I  cannot 
repeat  it  from  memory  without  a  reference  to 
what  was  said.  As  appears  from  the  report, 
.Alderson,  B.,  in  delivering  the  -  considered  judg- 
ment of  the  court,  said :  "  We  think  the  ^pper 
rule  in  such  a  case  as  the  present  is  this :  Where 
two  parties  have  made  a  contract  which  one  of 
them  has  broken,  the  damages  which  the  other 
party  ought  to  receive  in  respect  of  such  a  breach 
of  contract  should  be  such  as  may  fairly  and 
reasonably  be  considered  either  arising  naturally, 
that  is  according  to  the  usual  course  of  things, 
from  such  breach  of  contract  itself,  or  such 
as  may  reasonably  be  supposed  to  have  been 
in  the  contemplation  of  both  parties  at  the  time 
they  made  the  contract  as  the  probable  result  of 
the  breach  of  it.  Now,  if  the  special  circumstances 
under  which  the  contract  was  actually  made  were 
communicated  by  the  plaintiffs  to  the  defendants, 
and  thus  known  to  Doth  parties,  the  damages 
resulting  from  the  breach  of  such  a  contract 
which  they  would  reasonably  contemplate  would 
be  the  amount  of  injury  wWch  would  ordinarily 
follow  from  a  breach  of  contract  under  these 
special  circumstances  so  known  and  communi- 
cated." I  take  it  that  the  rule  is  what  I  have 
just  referred  to,  and  I  apply  that  rule  to  this 
case,  and  it  is  because  of  the  importance  of  the 
lessee  knowing  the  position  of  his  lessor  that  I  t/jlp 
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refer  to  this  underlease.  If  this  underlease  had 
not  disclosed  the  fact  that  it  was  an  underlease, 
possibly  the  observations  which  I  have  made 
woald  I'equire  some  modification.  What  then  are 
the  damages  which  the  plaintiffs  have  sustained 
by  reason  of  the  breach  by  the  lessee  of  his 
covenant?  It  appears  to  me  that,  applying 
Hadley  v.  Baxendale  {ubi  tup.),  the  damages 
which  they  have  sustained  are  to  be  measured 
by  their  liability  over  to  their  lessor,  which  was 
one  of  the  circumstances,  special  if  you  like,  but 
known  to  and  reasonably  within  the  contempla- 
tion of  the  defendants,  far  short  of  a  covenant  of 
indemnity.  To  put  the  matter  in  another  form, 
there  are  certain  rules  for  ascertaining  damages. 
In  cases  of  this  kind,  when  you  are  suing  in  the 
case  of  a  breach  of  covenant  to  i-epair,  there  are 
certain  subsidiary  rules  for  ascertaining  the 
amount  of  those  damages.  What  would  bis  the 
true  measure  of  damages  here  P  The  lessee  can 
say  to  the  lessor :  "  The  term  is  not  out — yon  are 
suing  me  for  a  breach  of  covenant  to  keep  in 
repair."  The  cases  go  to  this  length,  that  in  an 
action  of  that  kind  you  must  look  at  the  value 
of  the  reversion.  Now,  what  ai-e  the  damages  ? 
Surely  the  damages  sustained  by  the  plaintiffs, 
and  for  which  the  defendants  are  liable  upon  the 

frinciple  of  Hadley  v.  Baxendale  {ubi  sup.)  must 
a  reckoned  thus :  Ascertain  what  is  the  difference 
in  value  between  the  reversion  with  the  covenant 
performed  as  it  ought  to  be,  and  the  value  of 
that  reveraion  with  the  covenant  unperformed 
which  it  ought  not  to  be.  That  represents  the 
damages  which  it  appears  to  me  the  defendants 
ought  to  pay  the  plaintiffs.  The  learned  official 
referee  has  taken  that  view,  and  he  has  assessed 
the  damages  upon  that  principle.  He  says  that 
the  principle  he  goes  upon  is  this :  The  term  is 
very  nearly  at  an  end ;  it  has  got  three  and  a  half 
or  four  years  to  run.  The  viHue  of  the  ten  days 
of  reversion  if  the  property  was  in  repair  is  so 
much.  If  the  property  is  out  of  repair  it  is  so 
much,  and  the  difference  is  1300Z.  Re  gets  at  it 
in  this  way  :  He  says  that  it  will  cost  over  ISOOi. 
to  put  the  property  in  repair,  and  he  discounts 
that  sum  and  makes  the  damages  13052.  Now, 
Mr.  Haldane  says  that  that  is  wrong  in  principle 
because  that  is  really  giving  the  plaintiffs  an 
indemnity  when  there  is  no  covenant  for  it.  My 
answer  to  that  is,  that  it  may  be  in  this  particular 
case  an  indemnity,  but  if  the  plaintiffs  were  suing 
upon  a  covenant  of  indemnity  they  might  get  a 
gi-eat  deal  more.  Mr.  Haldane  says  that  you 
must  treat  this  as  an  ordinary  case  of  landlord 
and  tenant  whei-e  the  landlord  is  the  reversioner. 
He  says  you  must  look  at  the  value  of  the  rever- 
sion apart  from  these  special  circumstances  to 
which  lie  alluded,  and  apart  from  that  which  is 
all  important  in  this  case,  namely,  the  liability 
over.  If  you  were  dealing  with  a  reversion  in  fee 
I  do  not  suppose  that  this  sum  of  13052.  would  be 
the  measure  of  damages.  I  think  that  that  is 
very  likelr,  but  you  cannot  leave  out  the  cardinal 
point  in  this  case,  on  which  the  whole  case  turns, 
namely,  this  liability  over.  It  seems  to  me, 
therefore,  that  the  learned  referee  is  right,  and 
at  all  events  it  would  not  be  prudent  to  say 
he  was  wrong.  I  have  not  gone  into  these 
calculations,  but  there  is  nothing  wrong  in  the 
principle  he  has  adopted.  Therefore  I  think  that 
the  appeal  ought  to  be  dismissed,  and  dismissed 
■mih.  coats. 


LoPBB,  L.J. — ^I  am  of  the  same  opinion.   Tbe 
general  rule  with  regard  to  damages  in  acticnu  of 
this  kind  may  be  stated  thus  :  Wliere  the  term  has 
come  to  an  end,  and  the  action  is  on  tbe  covenint 
to  leave  in  repair,  the  measure  of  damages  is  the 
sum  it  will  take  to  put  the  premises  into  the  state 
of  repair  in  which  the  tenant  ought  to  leave  them 
according  to  his  covenant ;  and  the  measure  of 
damages  for  the  breach  of  a  covenant  to  keep  in 
repair  duiing  the  currency  of  the  term  is  the  Ion 
which  is  occasioned  to  the  lessor's  reversion— t 
loss  which  will  be  greater  or  less  according  as  tiie 
term  of  the  tenant  at  the  time  of  the  breach  hu 
a  greater  or  less  time  to  run.    Those  I  think  ire 
the  general  rules  which  are  deducible  from  tbe 
cases.    But  there  are  special  circumstances  in  this 
case  which  prevent    this    particular  case  fran 
coming   exactly    within   either   of   these  rales. 
The  special    circumstances    which   I    allude  to 
are,  tmit  there  is  a  liability  over.    In  this  case  tbe 
nnder-lessee    knew  that  he  was  taking  from  * 
lessee,  and  I  cannot  doubt  that  he  knew  of  the 
covenants  in  his  lessor's  lease,  and  amongst  those 
covenants  is  a  covenant  to  yield  up  in  repair  on 
the  termination  of  the  lease.    To  my  mind  that 
is  the  most  important  matter  in  this  case  when 
we  have  to  come  to  deal  with  the  question  of 
damages.      We    have,    therefore,     under   these 
circumstances,  to  consider  what  is  the  loss  to  the 
lessor's  reversion ;  in   other  words,   what  is  its 
marketable  value.    Supposing  be  offers  it  for  sale. 
I  presume  the  purchaser  would  say :  "  If  I  buy  I 
buy  subject  to  a  liability  to  yield  up  the  premises 
in  repair.    I  can  only,  therefore,  give  yon  sach  a 
sum  as  the  premises  are  worth  uter   deducting 
from  that  sum  the  cost  of  repairs."    In  my  view 
the  plaintiffs  are  entitled  to  say  -.  "  We  axe  liable 
to  our  lessor  to  give  up  these  premises  in  repair. 
If  you  had  observed  your  covenant  and  kept  the 
premises  in  repair  the  inversion  would  be  worth 
so  much.    You  have  not  kept  it  in  repair,  and  it 
is  worth  so  much  less,  that  so  much  less  bein? 
what  it  will  cost  to  put  it  in  repair.     Therefore  the 
loss  to  the  revei-sion  is  the  cost  of  putting  those 
premises  in  repair."    Now,  if  I  had  to  deal  with 
this  case  with  a  jury  I  should  have  left  the  ques- 
tion to  them  in  the  way  I  have  already  stated.   I 
should  say,  "  What  you  have  to  consider  is  what  ii 
the  loss  enured  to  the  plaintiffs'  reversion."    In 
order  to  arrive  at  that  you  must  in  your  o*b 
minds  determine  what  is  the  value  of  this  rever- 
sion with  this  covenant  observed,  and  what  is  tbe 
value  of   this  reversion  with  the  covenant  not 
obserred,  and  the  difference  between  those  t«<> 
sums  will  be  the  loss  which  the  plaintiffs  hav« 
sustained  in  respect  of  their  reversion.    I  did  not 
at  first  very  clearly  understand  how  the  official 
referee  had  dealt  with  the  matter.    But  it  seem 
to  me  that  that  is  the  way  in  which  he  has  dealt 
with  it.     He  has  taken  all  these  matters  into 
consideraJtion,  and  he  said  that  practically  the  loss 
that  has  accrued  to  the  reversion  is  the  difference 
between  the  value  of  the  reversion  with  the  oote- 
nant  performed  and  the  value  with  the  covenant 
unperiormed.      That  amounts  to  1500/..  whidi 
discounted,  as  it  ought  to  be,  will  amoant  to 
the  sum  of  13052.      whether  that  is  a  proper 
figure  or  not  I  am  not  prepared  to  say,  biecanae 
we  have  not  the  figures  before  us.    Bat  most 
distinctly  I  cannot  say  that  the  official  refers* 
is  applying  a  wrong  principle.    Nor  can  I  saf 
that  18  not  a  right  and  proper  figure   for  him 
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lio   hare  assessed.     I  think  therefore  that  the 
appeal  fails. 

BiOBT,  L.J. — I  am  of  the  same  opimon  in  this 
«aae,  in  which  it  has  been  arguedr  and  quite 
TighilT  argued,  that  the  particular  figures  are  not 
brought  before  the  court.  It  is  a  question  of  prin- 
ciple, and  principle  only.  No  attempt  has  been 
made,  and  I  presume  no  attempt  could  really  be 
made,  to  affect  the  figures,  unless  we  can  affect 
the  principle  upon  which  they  are  arrived  at.  The 
authorities  referred  to  by  Mr.  Haldane  clearly 
show  that,  as  a  general  rule,  there  is  a  difference 
in  the  assessment  of  damages  in  the  case  of  a 
breach  of  a  covenant  to  yield  up  in  repair  brought 
after  the  determination  of  the  term,  and  the  case 
of  a  breach  of  a  covenant  to  keep  in  repair 
brought  during  the  continuance  of  the  term.  In 
the  first  case,  by  the  authorities .  it  is  laid  down 
upon  grounds  of  convenience,  and  indeed  it  is  no 
doabt  an  arbitrary  rule,  that  whether  or  not  the 
lessor  in  fact  loses,  he  shall  be  paid  the  amount 
which  would  be  necessary  to  place  the  premises 
ia  good  repair.  It  may  happen  that  even  a  pay- 
ment of  that  amount  would  not  induce  him  to 
repair.  It  may  be  far  more  to  his  interest  to  let 
t^e  buildings  be  pulled  down.  But  these  con- 
siderations are  not  taken  into  account,  principally 
because  they  depend  upon  the  arrangements 
^rhlch  the  lessor  lias  made  with  other  persons, 
vith  which  the  lessee  has  nothing  at  all  to  do,  and 
as  to  which  in  general  he  will  have  no  informa- 
tion, and  as  to  which  at  the  time  he  enters  into 
the  bargain  he  can  have  none.  Then  there  is 
another  rule,  which  is  this :  On  a  covenant  to 
Iteep  in  repair,  the  general  rule  is  that  you  are  to 
take  the  effect  upon  the  ralue  of  the  reversion, 
treating  it  as  though  it  were  carried  into  the 
market  for  sale  under  such  circumstances  that 
the  purchaser  might  do  whatever  he  liked  with 
tiie  property,  turn  it  to  the  best  advantage — which 
I  will  assume  in  this  case  would  be  by  pulling 
down  the  buildings  altogether,  and  treating  the 
property  so  purchased  as  a  mere  building  site. 
The  very  fact  that  the  rule  is  stated  in  those 
terms  appears  to  me  to  prevent  the  possibility  of 
applying  it  to  a  case  ot  this  kind.  This  rever- 
sioner for  ten  days  cainnot  take  his  reversion  into 
the  market,  and  sell  it  to  a  purchaser  who  shall  be 
able-  to  deal  with  it  as  he  pleases  as  building 
groond.  His  interest  is  such  that  he  cannot 
touch  the  buildings  except  for  the  purpose  of  re- 
pairing them.  He  cannot  pull  them  down,  and 
cannot  convert  the  property  into  a  building  site. 
Therefore  the  supposed  standard,  which  is  a  per- 
fectly good  standard  of  reason  and  sound  sense, 
as  well  as  of  authority,  when  applicable  to  the 
case  of  a  freeholder  who  can  deal  with  his  rever- 
sion as  he  likes,  and  give  simUar  rights  to  the 
purchaser,  ought  cei-tainly  not  prima  facie  to 
apply  to  a  case  of  the  present  kind.  Mr.  Haldane 
was  not  able  to  point  out  an  authority  in  which 
that  principle  had  been  so  applied.  And  I  think, 
from  the  very  terms  of  the  rule,  and  in  the  absence 
of  authority,  it  ought  to  follow,  upon  common  sense 

Soonds,  from  the  very  statement  of  the  rule  itself. 
y  conclusion  is,  that  that  rule  dees  not  apply  to  the 
present  ease.  What  rule  then  ought  to  apply  ? 
We  must  consider  what  the  position  of  the 
parties  is.  Mr.  Oliver,  through  whom  Mr.  Booth 
claims,  and  by  whose  bargain  he  is  bound,  knew 
well  that  this  property  was  not  the  freehold  of 
Mr.  Bouse,  who  demised  to  him.    He  had  clear 


notice,  upon  the  face  of  his  own  underlease,  that 
it  was  an  underlease,  and  that  there  was  a 
subsisting  lease  from  the  superior  landlord,  the 
Bishop  of  London,  represented  at  the  present 
time  by  the  plaintiffs.  Knowing  that,  what  is  the 
clear  rule  of  lawp  He  must  be  taken  to  have 
known  all  the  teions  of  that  superior  lease  in  the 
same  way  as  if  they  had  been  cited  at  length  in 
his  own  underlease.  It  would  appear  that  the 
original  lessee  was  under  liability  himself  to  keep 
in  repair,  and  a  further  liability,  at  the  end  of 
the  term,  under  the  covenant,  to  vield  up  in 
repair.  Now,  appljring  the  rule  of  Hadley  v. 
Baxendale  (uhi  sup.),  what  must  be  taken  to  have 
been  in  the  contemjilation  of  the  parties  ?  The 
fact  which  was  known  to  the  under-lessee,  that  his 
immediate  lessor  was  under  liability  to  keep  in 
repair  and  to  yield  up  in  repair,  becomes  one  of  • 
the  circumstances  of  the  case  to  be  looked  at  in 
the  assessment  of  damages.  The  measure  of 
damages  is  the  injury  to  the  plaintiffs — I  do  not 
say  to  the  plaintiffs'  reversion  necessarily,  but 
the  loss  to  the  plaintiffs  arising  directly  out  of  the 
breach — a  loss  which  must  be  known  to  be  the 
necessary  consequence  of  the  breach  under  the 
circumstonces  of  the  plaintiffs'  covenant  with  the 
superior  landlord.  The  learned  official  receiver 
appears  to  me  to  have  taken  the  right  view.  I 
will  not  say  the  right  view  to  a  pound  or  two, 
because  you  can  never  say  that  in  a  question  of 
damages.  But  the  question  is.  Is  he  wrong,  and 
can  we  say  that  he  has  made  such  a  mistake  in 
principle  that  we  are  bound  either  to  reverse  him 
or  to  send  the  case  back  to  him  ?  I  cannot  find 
that  he  has  done  anything  of  the  sort.  Mr. 
Rouse  or  his  representatives  will  be  worse  off  by 
reason  of  the  non-performance  of  the  covenant 
by  about  what  it  would  cost  at  the  end  of  the 
term  to  repair  the  premises  and  yield  them  up  in 
good  repair.  That,  of  course,  is  not  capable  of 
being  assessed  with  complete  accuracy,  but  a  good 
approximation  can  be  made.  The  learned  referee 
has  taken  evidence,  and  found  that  between  15002 
and  1600J.  would  be  required  for  that  purpose. 
He  has  taken  from  that  a  discount  which  reduces 
the  whole  sum  to  1305!.,  and  the  result  is  th4.t 
he  has  awarded  that  sum  as  damages  to  the 
plaintiffs.  I  think  that  he  was  right  in  so  doing. 
I  will  only  observe  that,  if  the  supposed  general 
rule  of  the  diminution  of  the  reversion  were  to 
apply  to  a  case  of  this  kind,  the  result  would  seem 
to  follow  that,  in  a  case  of  a  ten  days'  reversion 
or  three  days'  reversion,  nothing  but  nominal 
damages  could  be  recovered  during  the  term  upon 
the  covenant  to  keep  in  repair.  That  is  to  say,  if 
you  take  the  sum  at  which  the  ten  days  or  three 
days  is  assessed  as  the  reversion,  you  can  only 
give  damages  up  to  that  as  full  value.  I  daresay 
the  result  would  be,  that  they  would  say  that  the 
ten  days'  tei-m  was  worth  408.,  and  we  could  only 
reduce  it  to  nothing  and  give  40g.,  and  so  it  would 
be  in  every  covenant  in  an  underlease.  I  am  of 
opinion  that  there  has  been  no  miscarriage,  and 
that  the  sum  of  1305L,  so  far  as  I  can  sa?  without 
the  figures  being  before  me,  represents  lairly  the 
damage  which  the  plaintiffs  have  sustained. 
Under  these  circumstances  the  appeal  must  be 
dismissed  with  costs.  ^^^^  dimni»»ed. 

Solicitors :  for  the  appellants,  Ranger,  Burton, 
and  Frott ;  for  the  respondents,  Clirke  and 
CcMcin. 
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Wednesday,  July  3. 

(Before  Lord  Esheb,  M.B.,  Kay  and 

Smith,  Ii.JJ.) 

DoBBLi.  AND  Go.  V.  The  Steahship  Bobsmobe 

GoMPANT  Limited,  (a) 

APPEAI.  FROM  THE  QUEEN'S  BENCH  DIVISION. 

Shipping — BiU  of  lading — Shipoxoner's  exemp- 
tions— Exereite  of  due  diligence  by  owner — 
Negligence  of  servant — Inability. 

Goods  were  shipped  under  a  bill  of  lading  which 
exempted  the  shipowners  from  liability  for 
damage  to  the  goods  arising  from  faults  or  errors 
in  navigation,  or  in  the  management  of  the  ship, 
provided  that  due  diligence  had  been  exercised  by 
the  owners  to  make  the  ship  in  all  respects  sea- 
worthy. 

Damage  was  caused  to  the  goods  during  the 
voyage  through  the  unseaworthiness  of  tlie 
vessel.  The  unseaworthiness  of  the  vessel  was 
due  to  the  negligence  of  the  carpenter  employed 
by  the  shipoumers  to  see  that  the  vessel  started 
on  her  voyage  in  a  seaworthy  condition. 

Meld,  that  the  shipowners  had  not,  by  their  agents, 
exercised  due  diligence  to  m,dice  the  ship  sea- 
worthy, although  they  had  employed  a  fit  and 
proper  carpenter  for  that  purpose ;  and  there- 
fore they  were  not  relieved  by  the  biU  of  lading 
from  liability  for  the  damage  to  the  goods. 

This  was  an  appeal  from  the  judgment  of  Law- 
ranee,  J.,  sitting  without  a  jury,  at  the  trial  of  the 
action  at  Liverpool. 

The  action  was  brought  by  the  shippers  of  a 
cargo  of  oil  cake  against  the  owners  of  the  steam- 
ship MossTOore  tor  damage  caused  to  the  cargo 
during  the  voyage,  the  amount  of  which  was 
agreed  at  70Z. 

The  oil  cake  was  shipped  at  Baltimore,  U.S.A., 
for  carriage  to  Liverpool  under  a  bill  of  lading, 
of  which  the  material  parts  are  as  follows : 

Shipped  in  good  order  and  condition  bj  J.  C.  Moore 
Mid  Co.  .  .  .  for  Bbipment  in  the  b.b.  Roasmore  (from 
Baltimore  for  Liverpool)  .  .  .  768  ba^  oil  cake 
.  .  .  and  the  said  goods  are  to  be  delivered  in  the 
like  good  order  and  condition  at  the  port  of  Liverpool. 
.  ,  .  Neither  the  vessel,  her  owners,  agents,  or  char- 
terers shall  become,  or  be  held  responsible  for  damage 
or  loss  resnlting  from  fanlts  or  errors  in  navigation,  or  in 
the  management  of  said  vessel,  provided  due  diligence 
has  been  exercised  by  her  owners  to  make  said  vessel  in 
all  respects  seaworthy,  and  properly  manned,  equipped, 
and  supplied  .  .  .  not  aoconntable  for  the  unsea- 
worthiness of  the  vessel  at  the  commencement  of  the 
voyage  (provided  all  reasonable  means  have  been  taken 
to  provide  against  saoh  unseaworthiness),  or  otherwise 
howsoever.  It  is  also  mutually  agreed  that  this  ship- 
ment is  subject  to  all  the  terms  and  provisions  of,  and 
all  the  exceptions  from  liabiUty  contained  in,  the  Act  of 
Congress  of  the  United  States  approved  on  the  13th 
Feb.  1893. 

By  the  Act  of  Gongress  of  the  United  States 
approved  on  the  13fli  Feb.  1893  (fifty-second 
Gongress,  sess.  IL,  c.  105),  it  is  provided  as 
follows : 

Be  it  enacted  by  the  Senate  and  Hoose  of  Bepresenta- 
tives  of  the  United  States  of  America  in  Congress 
assembled,  that  it  shall  not  be  lawful  for  the  manager, 
agent,  master,  or  owner  of  any  vessel  transporting 
merchandise  or  property  from  or  between  ports  of  the 
United  States  and  foreign  ports  to  insert  in  any  bill  of 
lading  or   shipping  document  any  clause,  covenant,  or 

<a)  Reported  by  E.  Mahlkt  Suth,  Esq.,  Barrist«r«t-lAw. 


agreement,  whereby  it,  he,  or  they  shall  be  relieved 
from  liability  for  loss  or  damage  arising  from  negUgoice, 
fault,  or  failure  in  proper  loading,  stowage,  custody, 
care,  or  proper  delivery  of  any  and  all  lawful  merchan- 
dise or  property  committed  to  its  or  their  charge.  Any 
and  all  words  or  clauses  of  such  import  inserted  in  bills 
of  lading  or  shipping  receipts  shall  be  null  and  void  and 
of  no  effect. 

2.  That  it  shall  not  be  lawful  for  any  vessel  <zans- 
porting  merchandise  or  property  from  or  between  potts 
of  the  United  States  of  America  and  foreign  ports,  her 
owner,  master,  agent,  or  manager,  to  insert  in  any  bill  of 
lading  or  shipping  document  any  covenant  or  agreement 
whereby  the  obligations  of  the  owner  or  owners  of  the 
said  vessel  to  exercise  due  diligence,  properly  equip, 
man,  provision,  and  outfit  said  vessel,  and  to  make  said 
vessel  seaworthy  and  capable  of  performing  her  intended 
voyage,  or  whereby  the  obligations  of  the  master,  officers, 
agents,  or  servants,  to  carefully  handle  and  stow  her 
cargo,  and  to  care  for  and  properly  deliver  same,  shall 
in  anywise  be  lessened,  weakened,  or  avoided. 

8.  That  if  the  owner  of  any  vessel  transporting  mer- 
ohandise  or  property  to  or  from  any  port  in  the  United 
States  of  America  shall  exercise  due  diligence  to  make 
the  said  vessel  in  all  respects  seaworthy  and  properly 
manned,  equipped,  and  supplied,  neither  the  vessel,  her 
owner  or  o?niers,  agent  or  charterers,  shall  become  or  be 
held  responsible  for  damage  or  loss  resulting  from  fanlta 
or  errors  in  navigation  or  in  the  management  of  the  said 
vessel,  nor  shall  the  vessel,  her  owner  or  owners, 
charterers,  agent,  or  master,  be  held  liable  for  losses 
arising  from  dangers  of  the  sea  or  other  navigable 
waters,  acts  of  God,  or  public  enemies,  or  the  inherent 
defect,  quality,  or  vice  of  the  thing  carried,  or  from 
insufficiency  of  package,  or  seizure  under  legal  prooeas, 
or  for  loss  resulting  from  any  act  or  omission  of  the 
shipper  or  owner  of  the  goods,  his  agent  orjrepresenta- 
tive,  or  from  saving  or  attempting  to  save  life  or  pro- 
perty at  sea,  or  from  any  deviation  in  rendering  such 
service. 

5.  That  for  a  violation  of  any  of  the  provisions  of 
this  Act  the  agent,  owner,  or  master  of  the  vessel  guilty 
of  such  violation,  and  who  refuses  to  issue  on  demand 
the  bill  of  lading  herein  provided  for,  shall  be  liable  to 
a  fine  not  exceeding  two  thousand  dollars.  The  amount 
of  the  fine  and  costs  for  such  violation  shall  be  a  lien 
upon  the  Vessel  whose  agent,  owner,  or  master  is  guilty 
of  such  violation,  and  such  vessel  may  be  Ubelled  there- 
for in  any  district  court  of  the  United  States  within 
whose  jurisdiction  the  vessel  may  be  found.  One  half 
of  such  penalty  shall  go  to  the  party  injured  by  such 
violation,  and  the  remainder  to  the  Grovemment  of  th» 
United  States. 

The  BoBsmore  left  Baltimore  with  a  port  im- 
properly caulked,  through  which  the  sea-water 
entered  during  the  voyage,  and  damage  was  thus 
caused  to  the  cargo.  The  port  was  not  easily 
accessible  during  the  voyage,  and  it  was  admitted 
that,  according  to  the  decision  of  the  House  of 
Lords  in  Steel  v.  2Vie  State  Line  Steamship  Com- 
pany (37  L.  T.  Bep.  333 ;  3  App.  Gas.  72),  the 
vessel  was  unseaworthy. 

It  was  also  admitted  that  this  unseaworthiness 
was  due  to  the  negligence  of  the  carpenter  who 
had  been  employed  by  the  defendants  to  see  that 
the  vessel  was  in  a  seaworthy  condition  before  she 
started  on  her  voyage,  but  the  defendants  relied 
upon  their  having  exercised  due  diligence  in 
employing  an  efficient  carpenter  for  this  purpose. 

At  the  trial  of  the  action  without  a  jury 
Lawrance,  J.  gave  judgment  for  the  plaintiffs. 

The  defendants  appealed. 

Pickford,  Q.G.  and  A.  D.  Bateson  for  the  defen- 
dants.— The  defendants  are  relieved  by  the  bill  of 
lading  from  any  liability  in  respect  of  the  damage 
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for  which  this  action  is  hronght.  The  leaving  of 
the  port-holes  not  properlj  closed  was  either  an 
"  error  in  navigation  "  or  in  the  "  management  of 
4;he  vessel."  In  Carmiehael  y.  The  Liverpool 
Hailing  Ship  Otcnert'  Mutual  Indemnity  Aatoeia- 
Han  (57  L.  T.  Rep.  550;  19  Q.  B.  Div.  242)  it  was 
lield  that  damage  caused  \>j  the  negligence  of 
persoDS  in  charge  of  a  ship  in  leaving  a  port- 
hole insufficiently  secured,  was  damage  arising 
-trora.  "  improper  navigation  of  the  ship."  The 
owners  have  exercised  due  diligence  in  appointing 
an  efficient  carpenter  to  see  that  the  snip  was 
seaworthy.  The  defendants  have  not  been 
personally  guilty  of  any  negligence,  and  ai-e 
therefore  relieved  from  any  liability  for  the 
damage  complained  of  by  the  bill  of  lading. 
This  has  been  held  in  America  to  be  the  meaning 
of  the  Act  of  Congress : 

The  Sylvia,  not  yet  reported. 

Joteph  Walton,  Q.C.  and  Carver  for  the 
plaintifEs. — It  is  not  enough  that  the  owners  have 
personally  used  due  diligence  in  making  the  vessel 
seaworthy.  The  word  "  owner  "  in  sect.  3  of  the 
Act  of  Congress  means,  not  the  owner  personally, 
Imt  means  "himself  or  his  servants."  If  the 
section  is  construed  to  exempt  the  owner  from 
liability  for  the  negligence  of  his  servant,  pro- 
Tided  that  he  haa  exercised  due  diligence  in 
Appointing  an  efficient  servant,  the  section  would 
be  nullified.  A  shipowner  must  necessarily  act 
by  agents,  he  cannot  do  everything  personally. 
Tuiis  is  especially  obvious  in  such  a  case  as  the 
present,  where  the  shipowner  is  a  company.  Next, 
assnming  that  the  owners  have  exercised  such  due 
diligence  as  is  referred  to  in  the  bill  of  lading,  yet 
they  are  then  only  relieved  from  certain  matters. 
It  is  said  that  in  this  case  there  has  been  a  "  fault 
or  error  in  navigation  "  or  in  the  "  management  of 
the  vessel."  Those  words  mean  a  fault  or  error 
on  the  part  of  the  persons  navigating  the  ship. 
They  do  not  include  the  negligence  of  the 
«arpenter  in  not  caulking  the  port-holes  properly 
before  the  ship  had  started  on  ner  voyage : 
The  Ferro,  68  L.  T.  Eep.  418  j  (1893)  P.  38. 

The  case  of  Carmiehael  v.  The  Liverpool  Sailing 
Ship  Owners'  Mutual  Indemnity  Association  (ubi 
sup.)  has  no  application  here.  That  case  is  really 
similar  to  The  Warkworth  (51  L.  T.  Bep.  558;  9 
F.  Div.  145).  Those  two  cases  have  no  analogy  to 
the  presoit  one,  because  the  port,  through  which 
the  water  came  in  this  case,  could  not  be  touched 
when  once  the  ship  had  started  on  her  voyage. 
Neither  has  The  Sylvia  (ufei  sup.)  any  bearing 
on  this  case,  because  there  the  ship  was  not  un- 
seaworthy ;  the  port-hole  there  could  have  been 
shut  at  a  moment's  notice  at  any  time  when  bad 
weather  came  on. 

Bateson  replied. 

Lord  EsHBR,  Hf  .B. — In  this,  case  we  have  to  deal 
with  a  bill  of  lading,  which,  though  given  at  Balti- 
more, in  America,  is  an  English  bill  of  lading.  Bt 
it  anEnglish  shipowner  contracted  with  an  English 
shipper  for  the  carria^  of  certain  goods  from 
America  to  Liverpool.  On  the  voyage  the  goods 
were  damaged  by  sea-water  which  got  through  a 
port  that  lud  not  been  properly  fastened,  and  the 
shipper  has  now  brought  this  action  against  the 
shipowner  upon  the  biU  of  lading  for  breach  of  his 
agreement  to  deliver  the  goods  m  good  order  and 
condition.    The  shipowner  says  he  is  not  liable, 


and  he  relies  upon  the  exceptions  in  the  bill  of 
lading.    The  facts  as  to  the  cause  of  the  damage 
to  the  goods  are  not  in  dispute,  and  the  sme 
question  we  have  to   decide  is   as  to  the  true 
construction  of   the  bill   of   lading.     Now,  by 
reference  to  a  United  States  Act  of  Congress, 
certain  words  have  been  brought  into  the  bill. 
The  American  Act  is  not,  as  an  Act  of  Congress, 
binding  on  the  parties  to  this  action,  but  the 
words  used  in  it  are  by  reference  introduced  into 
this  bill.    That  is  a  veiy  clumsy  contrivance,  but 
we  have  to  construe  the  bill,  reading  into  it  the 
words  BO  introduced  by  reference.    First,  we  have 
a  clause  in  it  expressly  providing  that  "  neither 
the  vessel,  her  owners,  agents,  or  charterers,  shall 
become  or  be  held  responsible  for  damage  or  loss 
resulting  from  faults  or  errors  in  navigation,  or 
in  the  management  of  the  said  vessel,  provided 
due  diligence  has  been  exercised  by  her  owners  to 
make  the  said  vessel  in  all  respects  seaworthy 
and    properly  manned,  equipped,  and  supplied. 
That  means  that,  unless  the  obligation  of  the 
owners  to  use  due  diligence  to  make  the  vessel 
seaworthy  has  been  fulfilled,  the  exception  in  the 
earlier  part  of  the  clause  is  not  to  have  any  effect. 
Then  comes  the  clause  which  brings  in  the  words 
of  the  American  Act,  the  effect  of  which  is  to 
repeat  over  again  some  of  the  words  which  are 
already  in  the  bill.    That  again  is  a  very  clumsy 
contrivance.    However,  we  have  got  to  construe 
the  words.     The  words  of  the  Act  which  are 
brought  into  the  bill  are  these :  Sect.  1  provides 
that  it  shall  not  be  lawful  to  insert  in  any  bill  of 
lading  any  clause  whereby  the  owner  of  the  vessel 
shall  oe  relieved  from  liability  for  loss  or  damage 
arising    from    negligence    in    loading,   stowing, 
keeping,  or  delivering  the  goods  that  have  been 
shipped  on  the  vessel.  After  that  comes  a  section 
whion,  say  the  owners,  relieves  them  from  liability 
for  damage  caused  through  the  unseaworthiness  of 
the  vessel  to  the  plaintiffs' goods.  That  seems  to  me 
to  be  rather  nonsensical.  Sect.  3  provides  that  the 
owners  shall  not  be  held  responsible  for  damage  re- 
sulting from  faults  or  errors  in  navigation,  or  in 
the  management  of  the  vessel,  upon  the  condition 
that  they  shall  have  exercised  due  diligence  to 
make  the  vessel  in  all  respects  seaworthy.    Now, 
in  the  present  case,  the  vessel  was  not  seaworthy, 
but  the  owners  contend  that  they  are  not  liable 
for  the  resulting  damage  to  the  goods  of  the 
plaintiffs,  on  the  ground  that  they  used  due  dili- 
gence to  make  the  vessel  seaworthy.    It  is  argued 
that,  if  the  owner  of  a  ship  has  done  all  that  he 
personally  could  do  to  make  his  ship  seaworthy, 
but  through  the  fault  of  one  of  his  servants  she 
was  not  seaworthy,  he  is  protected  by  the  words 
of  sect.  3  from    liability  for   the  consequences. 
Now,  the  owners  of  the  Bossmore  were  not   at 
Baltimore  when  she  started  on  her  voyage,  nor 
were  their  managers  there,  and  that  was  known 
to  the  parties  to  this  action.    How  can  it  be  said 
that  anyone  supposed  that  the  owners  were  there, 
pei-son^ly  seeing  what  was  being  done  to  make 
the  ship  seaworthy  P    It  seems  to  me  obvious 
that  in  this  clause  "  owners  "  must  include  not 
only  the  owners  personally,  but  also  their  agents, 
whose  business  it  is  to  see  that  the  ship  starts  on 
her  voyage  in  a  seaworthy    condition.    If   the 
owners  agent  appointed  a  caipenter,  he  ought  to 
have  seen  that  tne  carpenter  cud  what  was  neces- 
sary to  make  the  ship  seaworthy.  If  the  carpenter 
himself  was  the  owners'  agent,  then  it  was  still 
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Ms  duty  to  make  the  ship  seaworthy.  Here  the 
ship  was  not  seaworthy  when  she  started  on  her 
voya^,  and  whether  that  was  the  fault  of  the 
agent  or  the  carpenter,  it  was  the  fault  of  the 
person  who  was  bound  to  attend  to  the  owners' 
duty  to  see  that  the  ship  started  in  a  seaworthy 
condition.  What  happened  was  this :  She  started 
with  a  port  open.  If  that  had  been  all,  and  the 
port  could  have  been  shut  immediately  it  became 
necessary,  the  ship  would  not  have  been  unsea- 
worthy.  It  is  true  that  it  would  have  been 
possible  to  fasten  the  port  during  the  voyage,  but 
the  ship  was  so  loaded  that  there  was  no  facility 
for  doing  so  after  the  voyage  had  begun.  It  could 
not  have  been  shut  without  considerable  exertion, 
as  the  crew  would  have  to  be  employed  for  some 
time  in  moving  the  cargo,  in  order  to  get  at  the 
port.  In  the  meantime,  whUe  they  were  doing 
that,  the  water  would  have  been  coming  in 
through  the  port,  and  doing  damage  to  the  cargo. 
The  result  is,  that  this  ship  was  not  seaworthy 
at  starting,  and  that  was  so  through  the  fault 
of  some  agent  of  the  owners,  whose  duty  it  was 
to  see  that  she  started  in  a  seaworthy  condition. 
Therefore,  the  owners  have  not  used  due  dih- 
gence,  through  their  servant,  to  make  the  ship 
in  all  respects  seaworthy.  The  two  cases  cited 
by  the  appellants,  of  Carmichael  and  Co.  v. 
Liverpool  Sailing  Ship  Ovmers'  Mutual  Indemnity 
AnBociation  (57  L.  T.  Hep.  660;  19  Q.  B.  Div. 
242)  and  The  Sylvia  {ubi  tup.),  have  no  bearing 
upon  this  case.  The  ownera  have  not  fulfilled 
their  duty,  and  are  not  relieved  from  responsi- 
bility by  the  bill  of  lading.  The  appeal  is  dis- 
missed. 

Ka.y,  L.J. — Nothing  could  be  more  inartificially 
drawn  up  than  this  bill  of  lading.  On  the  whole 
the  result  of  the  provisions  as  to  relief  of  the 
owners  from  liability  if  they  have  exercised  due 
diligence  to  make  the  vessel  seaworthy,  and  of  the 
words  whi'-.h  have  been  incorporated  from  the 
United  States  Act  of  Congress,  seems  to  me  to  be 
this.  The  owners  meant  that,  upon  the  fulfilment 
of  certain  conditions,  they  should  be  exempt  from 
liability  for  any  damage  to  the  goods  arising  from 
"  faults  or  errors  in  navigation  or  in  the  manage- 
ment of  the  ship."  Those  last  words  I  wiU  agree 
are  equivalent  to  faults  or  errors  in  the  manage- 
ment of  the  ship  during  the  voyage,  because  it 
seems  to  me  quite  plain  that  the  owners  inust 
have  exercised  due  diligence  in  making  the  ship 
in  all  respects  seaworthy  and  properly  manned, 
equipped,  and  supplied,  before  they  are  to  be 
entitled  to  the  exemption.  That  seems  to  me  to 
be  fully  expressed  in  the  l»ll  of  lading  without 
any  reference  to  the  incorporated  words  of  the 
American  Act,  because  the  express  words  used  in 
the  bill  are  much  the  same  as  the  words  used  in 
the  Act.  Not  only  is  the  bill  badly  drawn,  but 
the  Act  itself  seems  to  me  most  inartificial, 
sects.  1  and  3  being  somewhat  conti-adictory,  as 
the  Master  of  the  ilolls  has  pointed  oul.  But 
however  that  may  be,  the  meaning  of  these  clauses 
in  the  bill  are  that,  provided  the  owner  has  fulfilled 
certain  conditions,  he  is  not  to  be  held  liable  for 
"  faults  or  errors  in  navigation  or  in  the  manage- 
ment of  the  ship."  The  next  point  that  was 
argued  was,  that  there  had  not  been  any  such 
fault  or  error  in  this  case.  What  happened 
was  this:  The  ship  put  to  sea  with  one 
of  her  ports  insufficiently  fastened,  so  that 
water  got  into  the  ship  and  damaged  the  cargo. 


It  is  unnecessary  for  me  to  give  any  opinion,  aa  to 
whether  that  was  a  "  fault  or  enor  in  navi»taon 
or  in  the  management  of  the  vessel,"  but  I  con-  | 
fess  I  should  be  inclined  to  think  that  those 
words  would  apply  to  faults  or  errors  in  sailing 
the  ship  during  ner  voyage,  and  would  not  incln£ 
the  matter  which  caused  the  damage  in  this  case. 
But  it  is  not  necessary  to  give  a  decided  opinion 
on  this  point.  The  real  point  is,  whether  tbe 
owners  exercised  due  diligence  to  make  tbe 
vessel  seaworthy  and  thereby  fulfilled  the  condi- 
tion of  their  exemption  from  liability  for  the 
damage  to  the  goods.  After  the  decision  of  tiie 
House  of  Lords  in  Steel  v.  The  State  Line  Steam- 
»hip  Company  (37  L.  T.  Rep.  333 ;  3  App.  Gas. 
72)  it  cannot  be  denied  that  the  ship  was  anaea- 
worthy.  Lord  Blackburn  there  said  that,  if  a  ship 
went  to  sea  with  a  port  unfastened,  and  it  would 
take  a  great  deal  of  time  to  remove  the  cargo  in 
order  to  get  at  it  and  fasten  it,  the  ship  woidd  be  - 
unseaworthy ;  but  if  the  port  could  be  shut  at  a 
moment's  notice  if  the  sea  became  rough,  then 
the  ship  could  not  be  called  unseaworthy.  Those 
words  of  Lord  Blackburn  were  refen-ed  to  with 
approval  by  Lord  Herschell  in  the  recent  case  ctf 
Hedley  v.  The  Pinkney  Steamehip  Company  (70 
L.  T.  1161).  630;  (1894)  A.  C.  222).  Therefore  it 
is  clear  that  the  Rossmore  was  unseaworthy  when 
she  left  Baltimore.  The  essential  point  in  this 
case  is  whether  that  unseaworthiness  was  owing- 
to  a  want  of  due  diligence  on  the  part  of  the 
owners.  Tbe  owners  say  it  was  not,  because  ihey 
had  appointed  a  fit  and  proper  carpenter  to  see 
that  the  ship  was  seaworthy.  I  cannot  agree  that 
that  is  an  answer  to  the  question.  The  contract 
is,  that  the  owners  shall,  if  not  personally,  at 
least  by  the  eyes  of  proper  and  competent  agents, 
be  sure  that  the  ship  is  seaworthy  before  she 
leaves  the  port.  It  is  obvious  that  the  owners 
themselves  cannot  make  the  ship  seaworthy. 
They  must  act  through  agents.  Therefore  the 
word  owners  in  this  clause  must  be  construed  as 
including  the  agents  by  whom  they  act.  There  is 
nothing  in  the  bill  to  exempt  the  owners  from 
the  negligence  of  their  agent,  even  if  they  should 
appoint  the  best  they  could  find.  It  cannot  be 
said  that  the  owners  fulfilled  their  duties  under 
this  bin  of  lading  by  appointing  a  competent 
agent.  I  think  the  negligence  of  the  carpenter 
in  this  case  was  the  negligence  of  the  owners.  As 
they  have  been  negligent  in  sending  the  ship  to 
sea  in  an  unseaworthy  condition,  they  have  not 
fulfilled  the  condition  that  they  should  exercise 
due  diligence  in  the  matter,  and  thei-efore  they 
cannot  rely  upon  the  exemption  from  liability.  : 
I  agree  that  the  appeal  must  be  dismissed.  ! 

Smith,  L.J. — This  is  an  action  by  the  owners 
of  goods  which  were  damaged  by  sea- water  during 
their  carriage  on  the  defendants'  ship.  They  sue 
the  shipowners  for  breach  of  their  agreement  to 
deliver  the  goods  in  good  order  and  condition.  The 
shipowners  rely  on  the  exemptions  from  liability 
contained  in  the  bill  of  lading.  It  is  clear  that 
the  ship  was  not  seaworthy  when  she  sailed  fix>m 
Baltimore,  and  that  by  i-eason  of  her  unseaworthi- 
ness the  plaintiffs'  goods  were  damaged.  The 
ownere,  however,  claim  to  be  exempt  fi-om  liability 
under  a  clause  in  the  bill  of  lading  which  incor- 
porates in  the  bill  the  words  of  an  Aroericm  Act 
of  Congress.  The  bill  must  be  construed  as  if 
the  words  of  that  Act  were  written  out  in  it. 
Sects.  1  and  2  are  in  favour  of  the  shipper,  and 
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proTide  that  it  shall  not  be  lawfnl  for  a  ship- 
o>mer  to  exempt  himself  from  liability  for  damage 
to  the  cai-go  arising  from  the  negligence  of  him- 
self or  his  crew.  Sect.  3  is  in  favour  of  the 
shipowner,' and  provides  for  his  exemption  from 
liaSility  in  certain  cases  if  he  shall  have  exercised 
due  dib'eence  to  make  the  yessel  in  all  respects 
seaworthy.  Does  that  mean  that  by  means  of  his 
own  eyes  and  hands  he  is  to  make  the  ship  sea- 
worthy ?  It  is  impossible  that  that  should  be  the 
meaning.  It  must  mean  that  he  is  to  exercise 
dne  diligence  both  personally  and  through  his 
agent.  That  is  what  the  defendants  have  to 
prove  here.  Now,  it  is  not  denied  that  the 
carpenter  employed  by  the  defendants  did  not 
use  due  diligence  in  seeing  that  the  ship  was  sea- 
worthy when  she  left  Baltimore.  Therefore  the 
def enclants  have  not  shown  that  they  have  fulfilled 
the  condition  without  which  the  rest  of  the  clause 
exempting  them  from  liability  does  not  come  into 
play.  It  is  therefore  unnecessary  to  give  any 
opinion  as  to  the  meaning  of  the  words  used  in  the 
other  part  of  the  clause,  "  faults  or  errors  in 
navigation  or  in  the  management  of  the  ship." 
One  word  with  regard  to  the  case  of  Carmiehael 
and  Co.  v.  Liverpool  Sailing  Ship  Owners'  Mutual 
Indemnity  Association  {ubi  sup.).  That  case  has 
no  application  to  this.  It  arose  on  a  policy  of 
insnrance  against  loss  or  damage  to  goods  caused 
hy  the  "  improper  navigation  of  the  ship  carrying 
the  goods."  A  loss  was  caused  by  water  getting 
through  a  port  which  had  been  insufficiently 
fastened  and  damaging  the  goods.  The  court 
held  that  the  damage  arose  from  improper  navi- 
gation of  the  ship.    I  agree  that  this  appeal  should 
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Landlord  and  tenant — Lease — Forfeiture  for  non- 
payment of  rent — Peaceable  re-entry  by  landlord 
■ — Might  of  tenant  to  relief — Chose  in  action — 
Bankruptcy  of  tenant — Assignment  of  lease  by 
trustee  in  bankruptcy — 1  Geo.  2,  c.  28,  s.  4 — 
Common  Law  Procedure  Act  1852  (15  dk  16  Vict. 
e.  76],  ss.  210,  211,  212— Banhruptcy  Act  1883 
(-46  &  47  Viet.  e.  52),  »».  U,  168. 

The  ground  upon  which  the  court  gives  relief  in 
cases  of  forfeiture  for  nonpayment  of  rent  is, 
that  the  proviso  for  re-entry  is  in  the  view  of 
the  court  simply  a  security  for  the  rent.  It  is 
immaterial,  therefore,  for  this  purpose  whether 
the  lessor  obtains  possession  of  the  premises  by 
peaceable  re-entry  or  by  process  of  ejectment. 

By  sect.  212  of  f/w  Common  Law  Procedure  Act 
1852,  on  a  tenant  paying  the  rent  in  arrear  and 
costs  the  proceedings  in  ejectment  are  to  cease, 

(a)  Beported  by  W.  IVIKIT  Cook,  Esq-i  Bknister-^it-Law. 


and  if  relieved  in  equity  he  is  to  hold  the 
demised  prem,ises  according  to  the  lease  thereof 
made,  wxthout  any  new  lease. 

Held,  that  the  section  was  a  remedial  one,  and 
was  applicable  not  only  to  cases  in  which  there 
had  been  proceedings  in  ejectment,  but  also  So- 
cases  in  which  the  landlord  had  recovered  posses- 
sion by  peaceable  re-entry. 

The  right  of  a  lessee  to  be  relieved  from  the  for- 
feiture of  a  lease  for  nonpayment  of  rent  is  «■ 
chose  in  action,  and  vests  on  his  bankruptcy  in 
his  trustee,  who  is  entitled  to  sell  and  assign 
such  right  to  a  purchaser. 

Seear  v.  Lawson  (4,2  L.  T.  Bep.  893 ;  15  Ch.  IHv. 
426),  and  Guy  v.  Churchill  (60  L.  T.  Bep.  473 ; 
40  Ch.  Div.  481)  applied. 

Tbial  op  action. 

Some  time  previously  to  Dec.  1892  the  defen- 
dant entered  into  an  agreement  with  Lewis^ 
Etheridge,  a  builder,  for  the  erection  of  certain 
dwelling-houses  in  Stanley-road,  in  the  parish  of 
Dagenham,  in  the  county  of  Essex,  and  for  the- 
granting  to  Etheridge  of  leases  of  the  houses  so  • 
to  be  erected. 

On  the  2nd  Dec.  1892  the  defendant  granted  tb- 
Etheridge  a  lease  of  No.  5,  Stanley-road,  for 
ninety-nine  years  from  the  25th  March  1892,  at  a 
peppercorn  rent  for  the  first  year,  and  thereaf tei-  ■ 
at  the  rent  of  5Z.  paid  quarterly.  When  this  lease 
was  granted  No.  5,  Stanley-road  wsis  not  com- 
pleted, and  Etheridge  could  not  have  required  it 
to  be  made ;  but  the  lease  was  actually  given  to 
him  by  the  defendant  for  the  express  purpose  of 
raising  money  thereon. 

,  On  the  14th  Deo.  1892  Etheridge  deposited  the 
lease  with  the  plaintiff  by  way  of  security  for  an 
advance  of  2Q01.  and  interest.  In  like  manner  a 
lease  of  No.  1,  Stanley-road,  was  granted  to- 
Etheridge  on  the  22nd  Dec.  1892,  and  was  on  the- 
14th  April  1893  deposited  with  the  plaintiff  to 
secure  another  sum  of  2002.  and  interest. 

The  leases  dealt  with  the  honses  as  completed. 
Each  lease  contained  a  proviso  enabling  the  lessor 
to  re-enter  on  any  part  of  the  demised  premises 
in  the  name  of  the  whole  ''if  and  when  any  part 
of  the  rent  hereby  reserved  shall  be  in  arrear  for 
twenty-one  days  next  after  the  same  shall  have 
become  due,  wnether  the  same  shall  have  been, 
legally  demanded  or  not,  or  if  the  lessee,  his 
executors,  administrators,  or  assigns,  shall  not 
truly  observe  and  perform  all  and  singular  the 
covenants  and  provisions  hereinbefore  contained." 
"And  thereupon,"  it  was  provided,  "the  term 
hereby  granted  shall  absolutely  determine." 

On  the  6th  Feb.  1894  Etheridge  was  adjudicated 
a  bankrupt.  At  this  date  the  honses  Nos.  1  and  S, 
Stanley-road,  were  incomplete.  They  appeared  to 
have  likd  front  doors,  bat  neither  back  doors  nor 
windows. 

On  the  20th  Feb.  1894  the  plaintiff's  solicitor 
saw  the  defendant's  solicitors,  and  negotiations 
took  place  with  a  view  to  the  plaintiff's  title  being 
completed.  On  the  following  day,  without  notice 
to  the  plaintiff,  a  clerk  to  a  land  agent,  acting 
under  instructions  given  him  by  the  defendant's- 
solicitors,  went  to  Nos.  1  and  6,  Stanley-road, 
entered  each  of  them  by  the  back  door,  and 
affixed  to  the  front  door  a  notice  to  the  effect 
that  possession  had  been  taken  on  behalf  of  the 
defendant. 

On  the  23rd  Feb.  1894  the  defendant's  solicitors^ 
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by  letter,  gave  the  plaintifCB  solicitor  notice  that 
poseeBsion  had  been  taken,  "  in  conseqnence,"  as 
was  stated,  "of  breaches  of  covenant."  It  was 
further  stated  that  possession  was  taken  on  the 
21st  Feb.,  at  which  ct&te  rent  was  in  arrear  under 
both  leases. 

Thereupon,  certain  correspondence  took  place 
between  the  solicitors  of  the  plaintiff  and  defen- 
dant, in  which  the  plaintiff's  solicitor  stated  that 
his  client  would  either  take  an  assignment  of 
the  old  leases  from  the  trustee  in  bankruptcy,  and 
complete  the  buildings,  or  else  take  a  new  lease. 
On  the  25th  April  the  defendant's  solicitors  wrote, 
intimating  that  their  client  could  not  grant  fresh 
leases  without  provision  for  claims  which  he  had 
agaiost  Etheridge  in  respect  of  bricks  supplied  to 
him  and  sand  taken  by  him  from  the  property, 
amoimting  to  Sll.  &».  6d, 

On  the  4th  May  the  plaintiff's  solicitor  wrote, 
stating  that  his  client  declined  to  pay  anything 
whatever  beyond  the  costs  of  the  new  leases  ;  but 
that,  if  the  new  leases  were  granted,  he  would  at 
once  proceed  to  complete  the  property. 

On  the  28th  May  1894  the  defendant's  solicitors 
wrote,  stating  that  the  houses  were  to  be  sold. 

On  the  28th  June  1894  the  plaintiff  tendered  to 
the  defendant  the  sum  of  91.  7<.  6d.,  the  amount 
of  the  ground  rent  in  arrear,  but  the  tender  was 
refused. 

By  a  deed,  dated  the  5th  July  1894,  the  trustee 
in  bankruptcy  of  Etheridge,  in  consideration  of 
51.,  assigned  to  the  plaintiff  all  his  interest  in  Nos. 
1  and  5,  Stanley-road. 

On  the  6th  July  1894  the  plaintiff  brought  this 
action,  claiming  possession  of  the  properties  com- 
prised in  the  leases  at  the  rents  and  under  and 
subject  to  the  lessee's  covenants  and  conditions  in 
such  leases  respectively  reserved  and  contained ; 
and  relief  from  any  foi'feiture  of  the  said  leases 
on  payment  of  the  rents  reserved  by  the  leases 
respectively,  or  on  such  terms  as  the  court  should 
think  just. 

Apart  from  the  nonpayment  of  the  rent,  it  was 
not  at  the  trial  alleged  that  any  breach  of  cove- 
nant had  been  committed  which  would  justify  the 
re-entry;  and  the  question  was  whether,  under 
these  circumstances,  the  plaintiff  was  entitled  to 
be  relieved  from  the  forfeiture. 

The  Common  Law  Procedure  Act  provides 
(sect.  210)  with  regard  to  proceedings  in  ejectment 
by  a  landlord  for  nonpayment  of  rent,  that  if  a 
lessee  or  his  assignee  shall  permit  and  suffer 
judgment  to  be  recovered  on  a  trial  in  ejectment 
and  execution  to  be  executed  thereon  without 
paying  the  rent  and  arrears  together  with  full 
costs,  and  without  proceeding  for  relief  in  equity 
within  six  months  after  such  execution  executed, 
then  the  lessee  and  his  assignee  shall  be  ban-ed 
and  foreclosed  from  all  relief  or  remedy  in  law 
or  equity,  and  the  landlord  shall  thenceforth 
hold  the  demised  premises  discharged  from  the 


Sect.  211  provides  that  if  the  lessee  shall  within 
the  time  aforesaid  proceed  for  relief  in  any  court 
of  equity,  he  shall  not  have  or  continue  any 
injunction  "against  the  proceedings  at  law  on 
such  ejectment"  unless  he  vhall  within  forty  days 
next  after  a  full  and  perfect  answer  shall  be  made 
by  the  claimant  in  such  ejectment  bring  into 
court,  and  lodge  with  the  proper  officer  such  sum 
of  money  as  the  landlord  uiall  in  his  answer 
swear  to  be  due  and  in  arrear  over  and  above  all 


just  allowances,  and  also  the  costs  taxed  in  the 
suit. 

Sect.  212  is  as  foUows : 

If  {he  tenant  or  his  assignee  do  or  shall,  at  any  &b» 
before  the  trial  in  snch  ejectment,  pay  or  tender  to  the 
lessor  or  landlord  .  .  .  orpaj  into  conrt  where  the  same 
oanse  is  depending,  all  the  rent  and  arrears,  together  wit]i 
the  costs,  then  and  in  such  case  all  farther  proceediiigs 
on  the  said  ejeotment  shall  cease  and  be  disoontinned ; 
and  if  snoh  lessee,  his  executors,  administraton,  or 
assigns,  shall,  upon  snoh  prooeedings  as  afoieaaid,  be 
relieved  in  equity,  he  and  they  shall  have,  hold,  and 
enjoy  the  demised  lands,  according  to  the  lease  tbeteof 
made,  without  any  new  lease. 

Stroud  for  plaintiff. — The  right  of  re-entry  on 
forfeiture  of  a  lease  for  nonpayment  of  rent  is 
a  mere  security  for  the  payment  of  the  rent ;  and 
there  is  the  same  ground  for  relief  as  in  the  case 
of  forfeiture  for  nonpayment  of  a  mortgage  debt 
on  the  day  appointed  :  (Storey's  Equity  Jurispm- 
dence,  12th  edit.,  vol.  2,  sect.  1315,  p.  569.)  The 
rule  was  laid  down  by  Lord  Nottingham  in  Cage 
V.  Bussel  (2  Vent.  352),  "that  a  forfeiture  shonld 
not  bind  where  a  thing  may  be  done  afterwards 
or  a  compensation  made  for  it.  As  where  the 
condition  was  to  pay  money  or  the  like."  That 
rule  was  applied  to  forfeiture  of  leases  for  non- 
payment of  rent : 

Wadman  v.  Calcraft,  10  Ves.  68, 69 ; 

Sanders  v.  Pope,  12  Ves.  282 ; 

Davi»  V.  Wett,  12  Ves.  475 ; 

HUl  V.  Barclay,  18  Ves.  59,  60 ; 

BeynoUt  v.  Pitt,  19  Vea.  140 : 

Eaiott  v.  Turner,  13  Sim.  484. 

It  would  be  a  strange  anomaly  if  relief  could  be 
given  where  a  lessor  has  proceeded  in  ejectment 
to  judgment  and  actual  execution  (4  Greo.  2,  c.  28, 
s.  2,  and  the  Common  Law  Procedure  Act  1852, 
secte.  210,  211,  212),  and  yet  that  there  can  be  no 
relief  if  the  lessor,  as  here,  has  taken  peaceable 
possession  without  suit.  In  Grimiton  v.  Brua 
(2  Vem.  594 ;  1  Salk.  156)  relief  was  given  to  a 
devisee  of  lands  on  a  breach  of  condition  although 
the  heir  had  entered  without  action. 

B.  Q.  Wood  for  the  defendant. — If  there  is  any 
right  here  to  redeem  it  is  not  assignable  and 
cannot  be  demanded  by  the  plaintiff,  who  was  not 
the  original  lessee.  But  there  is  no  right  to 
relief,  and  no  power  to  give  relief,  because  the 
lessor  has  entered  without  action.  Grimston,  v. 
Brace  {uhi  sup.)  was  not  a  case  of  landlord  and 
tenant.  [Stiblino,  J. — Why  should  my  arm  be 
shortened  by  the  fact  that  the  lessor  himself 
obtained  peaceable  possession  P]  Because  the 
origin  of  4  Geo.  2,  c.  28,  was  to  restrain  pro9eed- 
ings  at  law,  and  that  defines  the  jurisdiction  to 
give  relief.  The  preamble  shows  this  where  it 
speaks  of  the  lessee  holding  out  the  lessor  by 
injunction.  In  that  Act  and  in  the  Common 
Law  Procedure  Act  1852  the  Legislature  con- 
fines itself  to  cases  where  the  lessor  takes  legal 
proceedings.  If  there  were  the  jurisdiction  to 
give  relief  where  the  lessor  himself  gete  peace- 
able possession  without  action,  there  would  be 
some  case  of  that  kind  to  be  found  in  the  books. 
None  is  to  be  found,  and  the  court  will  not  create 
a  new  precedent. 

Stroud  in  rep^. — The  jurisdiction  to  give  relief 
in  all  cases  of  forfeiture  for  nonpayment  of 
money  is  based  on  the  ancient  jurisdiction  of  the 
court.    The  power  to  give  such  relief  was  origi- 
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nally  not  confined  to  any  definite  time  after 
forfeiture : 

Bowter  t.  Colby,  1  Hare,  109, 125. 

To  remedy  this,  in  cases  where  a  lessor  has  pro- 
ceeded to  judgment  and  execution  in  ejectment, 
the  statutes  cited  require  the  lessee  to  come  for 
relief  within  six  months  after  execution  had. 
That  engrafts  an  exception  which  only  applies  to 
cases  where  proceedings  have  been  taken,  leaving 
untouched  tke  ancient  jurisdiction  in  cases  not 
within  the  statutes : 


Davis  T.  Wttt  {ubi  sup.). 


Cur.  adv.  vult. 


June  26. — Stielinq,  J.  stated  the  facts  and 
continued : — It  was  admitted  in  the  argument  by 
the  learned  counsel  for  the  defendant  that,  if  on 
the  2l8t  Feb.  1894  the  defendant  had  recovered 
possession  by  means  of  legal  proceedings  taken 
against  Etheridge,  the  latter  or  his  trustee  in 
bankruptcy  would  be  entitled  to  be  relieved,  both 
under  the  general  jurisdiction  of  the  court,  and 
under  the  statute  4  Gieo.  2,  c.  28.  It  was,  how- 
ever, strongly  urged  that  no  relief  could  be  given 
where  the  lessor  nad  recovered  peaceable  poases- 
mon  without  the  assistance  of  any  court  j  and  in 
support  of  this  contention  reliance  was  placed, 
first,  on  the  circumstance  that  no  case  could  be 
found  in  which  such  relief  had  been  given,  and 
secondly,  on  the  preamble  to  the  2nd  section  of 
the  statute  just  referred  to,  which  was  said  to 
amount  to  a  recognition  by  the  Legislature  that 
the  right  only  existed  where  the  demised  property 
had  been  recovered  by  legal  process.  On  behalf 
of  the  plaintiff  it  was  suggested  that  the  property 
was  not  really  in  the  possession  of  the  defendant 
at  all,  and  there  was  some  evidence  that  workmen 
in  the  employment  of  Etheridge  had  been  on  the 
property  since  possession  was  said  to  have  been 
resumed  by  the  defendant.  In  the  view  which  I 
take  I  do  not  think  it  necessary  for  me  to  decide 
whether  or  no  the  defendant's  possession  was 
good  legal  possession.  If  it  were,  I  should  pro- 
bably come  to  the  conclusion  that  it  was  good, 
because  from  and  after  the  date  of  Etheridge's 
bankruptcy  the  property  vested  in  his  trustee, 
and  as  against  him  the  defendant  was  entitled, 
subject  to  any  right  of  law,  to  re-enter  and  assume 
l^al  possession.  Then  are  the  arg^uments  as 
to  the  effect  of  the  peaceable  possession  well 
founded?  I  will  first  consider  the  grounds  on 
which  such  relief  was  formerly  given  by  the 
Court  of  Chancery.  In  Wadman  v.  Calcraft  [uhi 
tup.)  Sir  "William  Grant,  M.B.  says :  "  The  plain- 
tiff seeks  to  be  relieved  against  a  forfeiture  of 
this  lease,  which  he  states  to  have  been  incurred 
solely  by  nonpayment  of  rent,  and  if  that  is  the 
ground  of  this  ejectment,  there  is  no  doubt  equity 
will  relieve  against  the  forfeiture;  considering 
the  purpose  of  the  clause  of  re-entry  to  be 
only  to  secure  the  payment  of  rent,  and  that 
when  the  rent  is  paid  the  end  is  obtained; 
and  therefore  the  landlord  shall  not  be  per- 
mitted to  take  advantage  of  the  forfeiture." 
In  Bandera  y.  Pope  {uhi  sup.,  at  p.  289)  Lord 
Enkine,  L.C.,  says:  "  There  is  no  branch  of  the 
jurisdiction  of  this  court  more  delicate  than  that 
which  goes  to  restrain  the  exercise  of  a  legal 
right.  That  jurisdiction  rests  only  upon  this 
principle — ^that  one  party  is  taking  advantage  of 
a  forfeiture ;  and  as  a  rigid  exercise  of  the  legal 
light  would  produce  a  hardship,  a  great  loss  and 


injury  on  the  one  hand  arising  from  going  to  the 
full  extent  of  the  right,  while  on  the  other  the 
party  may  have  the  full  benefit  of  the  contract,  as 
originally  framed,  the  court  will  interfere ;  where 
a  clear  mode  of  compensation  can  be  discovered. 
Of  this  nature  is  the  case,  that  constantly  occurs, 
confirmed  by  statute  (4  Geo.  2,  c.  28),  giving  a 
more  ready  relief  at  law :  a  contract  to  pay  rent, 
with  a  covenant  and  clause  of  re-entry  for  breach. 
The  obvious  intention  is  to  secure  the  payment 
of  the  rent ;  that  the  landlord  may  not  be  "put 
to  his  action  of  debt,  coming  from  time  to  time 
against  an  insolvent  estate ;  but  may  be  enabled 
to  recover  possession  of  the  premises.  In  that 
case  equity  is  in  the  constant  course  of  relieving, 
the  tenant  paying  the  rent  and  all  expenses,  and 
placing  his  landlord  in  exactly  the  same  situation;, 
and  in  that  case  it  is  not  necessary  that  the 
failure  in  paying  the  rent  should  arise  from 
accident,  the  miscarriage  of  a  letter  with  a  remit- 
tance, insolvency,  or  disease;  but  even  against 
negligence,  the  tenant  being  solvent,  and  not 
prevented  by  any  accidental  circumstance,  equity 
mterf  eres ;  and  upon  payment  of  the  rent  and  afl 
expenses  will  not  permit  the  tenant  to  be  turned 
out  of  possession;  considering,  that  in  the  one 
case  frequently  great  hardship  might  be  the  con- 
sequence ;  in  the  other,  the  party  being  placed  in 
the  same  situation,  there  is  no  genei-al  hardship." 
In  Davis  v.  West  (ubi  sup.)  Lord  Erskine  says ; 
"  In  the  late  case  of  Sanders  v.  Pope  {uhi  sup.)  I 
was  very  unwilling  to  give  relief  against  breach 
of  other  covenants,  but  was  compelled  by  a  seriea 
of  authorities — Cage  v.  Bussel  {ubi  sup.),  Northeote 
V.  Duke  (Amb.  511),  Hack  v.  Leward  (9  Mod.  90), 
Wafer  v.  Mocatto  (9  Mod.  112),  Eaton  v.  Lyon  (3 
Yes.  690) — establishing  that,  where  covenants  ar& 
broken,  and  there  is  no  fraud,  and  the  party  is 
capable  of  giving  complete  compensation,  it  is  th» 
province  of  a  court  of  equity  to  interfere,  and  give 
the  relief  against  the  foileiture  for  breach  of 
other  covenants,  as  well  as  that  for  payment 
of  rent;  and  the  only  distinction  is,  that  in 
the  latter  case  it  is  considered  so  clear,  that 
the  object  of  the  clause  for  re-entry  is  only 
to  secure  the  payment  of  the  rent,  that' 
the  Legislature  mterposed,  and  made  it  un- 
necessaiy  to  come  into  equity;  allowing  the 
tenant,  upon  the  terms  and  within  the  time 
specified  by  the  Act  (4  GJeo.  2,  c  28),  to  stop  the 
ejectment;  leaving  the  ancient  jurisdiction  of 
equity  in  every  other  case  untouched."  The  view 
there  expressed  as  to  other  covenants  has  not 
been  altogether  approved,  but  as  regards  relief 
from  forfeiture  of  a  lease  the  principle  seems  to 
be  well  established.  In  Bowser  v.  CoUyy  {uhi  sup.) 
the  question  was  raised  as  to  the  redemption  of  a 
lease  which  had  become  forfeited.  Wigram,  V.C. 
there  says  (at  p.  128),  "  The  next  point  taken  was, 
that  there  are  two  different  species  of  provisoes 
in  leases ;  in  some,  a  common  clause  of  re-entry 
on  nonpayment  of  rent,  thereby  determining  the 
lease  and  nothing  more;  in  others,  a  proviso 
declaring  that,  if  the  rent  is  not  paid,  the  lease 
shall  be  void;  and  there  being  in  this  case  a 
proviso  '  that  the  lease  shall  become  absolutely 
void,'  it  is  said  that  there  is  now  nothing  for  the 
court  to  act  upon — no  lease  existing  which  it  can 
restore  to  the  tenant,  and  therefore  that  the 
court  will  not  interfere.  If  it  could  have  been 
shown  that  a  court  of  equity  gave  relief  only 
before  the  landlord  had  entereC  the  argument 
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might  liave  been  well  founded,  but,  inasmuch  as 
lin  moet  of  the  cases  relief  has  been  given  upon 
Ibills  filed  after  the  landlord  has  entered,  the  argu- 
ment must  be  fallacious ;  for  when  the  landlord 
lias  entered,  the  lease  is  equally  at  an  end  in  a 
■court  of  law,  whether  there  is  a  proTiso  for 
re-entry  simply,  or  a  proriso  that  it  is  to  be  void 
on  nonpayment  of  rent."  Then  after  some 
further  observations,  which  it  is  not  necessary  for 
one  to  read,  he  continues  (at  p.  130),  "  It  appears 
zfrom  the  case  of  Taylor  y.  Knight  (4  Yin.  Abr. 
Ch.  pi.  31^.  406)  and  from  Lord  Eldon's  observa- 
'Inons  in  Hill  v.  Barclay  (ubi  sup.),  that  the  court 
formerly  used  to  consider  (the  lease  being  gone  at 
law  by  the  re-entry)  that  the  only  way  it  could 
-:give  relief  was  by  creating  a  new  lease,  until  the 
statute,  recognising  the  right  of  the  tenant  to  be 
I'elieved,  dispensed  with  that  form  of  relief,  and 
declared  that  the  last  lease  should  be  deemed  to 
have  continuance.  The  analogy  to  the  case  of 
mortgages  fortifies  the  same  reasoning.  The 
object  of  the  proviso  in  both  cases  is  to  secure  to 
the  landlord  the  payment  of  his  rent;  and  the 
principle  of  the  court  is — whether  right  or  wrong 
:  is  not  the  question — ^that  if  the  landlord  has  his 
rent  paid  him  at  any  time,  it  is  as  beneficial 
to  him  as  if  it  were  paid  on  the  prescribed  day."  ■ 
The  authorities  appeal-  to  me  to  establish  that  the 
ground  on  which  courts  of  equity  formerly  gave 
relief  was  that  the  proviso  for  re-entry  was,  in  the 
«ye  of  the  court,  simply  a  security  for  the  rent; 
and  on  principle  I  cannot  see  that  it  makes  any 
•difference  whether  the  lessor  avails  himself  of 
such  security  with  or  without  the  assistance  of  a 
«ourt  of  law.  It  is,  no  doubt,  remarkable  that  no 
•reported  case  appears  to  have  occurred  in  which 
relief  was  given  where  the  landlord  re-entered 
peaceably,  and  without  bringing  ejectment ;  but 
it  is  to  be  remembered  that  re-entry  in  this  way 
can  be  but  seldom  effected.  Then,  as  to  the 
^  preamble  to  sect.  2  of  the  Act  of  4  Geo.  2.  That 
is  as  follows :  "  Whereas,  great  inconveniences 
do  frequently  happen  to  lessors  and  landlords,  in 

•  cases   of  re-entry  for  nonpayment  of  rent,  by 
reason  of  the  many  niceties  that  attend  re-entry 

.  at  common  law ;  and  forasmuch  as  when  a  legal 
re-entry  is  made,  the  landlord  or  lessor  must  be 
.  at  the  expense,  charge,  and  delay,  of  recovering 
.in  ejectment  before  he  can  obtain  the  actual 
.  possession  of  the  demised  premises ;  and  it  often 
'happens  that,  after  such  re-entry  made,  the  lessee 
-or  nis  assignee,  upon  one  or  more  bills  filed  in  the 

•  court  of  equity,  not  only  holds  out  the  lessor  or 
.landlord  by  an  injunction  from  recovering  the 
;,po88ession,  but  likewise,  pending  the  said  suit,  do 

run  much  more  in  arrear,  without  giving  any 
.  security  for  the  rents  due,  when  the  said  re-entry 
was  made,  or  which  shall  or  do  afterwards  incur." 
It  is  to  be  observed  that  in  terms  the  Act  seems 
rto  contemplate  the  necessity  of  an  ejectment  in 
•every  case  ;  but  the  existence  of  cases  of  peaceable 
re-entry  on  vacant  premises  may  have  been  over- 
looked, or  may  have  been  considered  of  so  infre- 
quent occurrence  that  they  were  not  considered 
to  give  rise  to  any  grievance.  The  statute  fixes  a 
period  of  six  months  only  from  recovery  in  eject- 
ment within  which  an  application  for  relief  may 
'be  n:  ade,  and  it  is  said  that  the  whole  evil  which 
the  Act  was  passed  to  remove  would  be  re-intro- 
duced if  it  were  to  be  held  that  the  jurisdiction  to 
give  relief  were  to  be  applied  in  a  case  where 
peaceable   possession    had   been    taken.      Upon 


that  two  observations  may  be  made :  first, 
that,  if  the  landlord  desires  to  limit  the 
time  within  which  the  tenant  can  apply  for 
relief,  he  can  avail  himself  of  the  processes  estab- 
lished by  statute  for  that ;  and  secondlr,  that  it 
does  not  follow  that  a  court  of  equity  would  now 
grant  relief  at  any  distance  of  time  from  the 
happening  of  the  event  which  gave  rise  to  it.  It 
appears  to  me  that,  inasmuch  as  the  inconvenience 
of  so  doing  has  been  i-ecognised  by  the  Legis- 
lature, and  a  time  has  been  fixed  after  which,  in  a 
case  of  ejectment,  no  proceedings  for  relief  can 
be  taken,  a  similar  period  might  well  be  fixed,  by 
analogy,  within  which  an  application  for  general 
relief  in  equity  must  be  made.  A  court  of  equity 
would  probably  say  that  the  action  for  reliM 
must  be  brought  within  six  months  from  the 
resumption  of  peacable  possession  by  the  lessor. 
I  think,  then,  that  if  the  lease  had  remained 
vested  in  Etheridge,  or  his  trustee  in  bankruptcy, 
he  or  his  trustee  would  have  been  entitled  to 
relief.  It  was  said,  however,  that  the  right  was 
pei-sonal  to  the  lessee,  and  that  relief  could  not 
be  given  to  his  mortgagee.  It  is  unnecessanr  to 
consider  whether  a  mortgagee  is,  by  virtue  of  his 
mortgage,  entitled  to  be  relieved  from  a  forfeiture. 
It  would  appear  from  the  case  of  Hare  v.  Elmet 
(68  L.  T.  Rep.  223 ;  (1893)  1  Q.  B.  904),  that  relief 
would  not,  as  a  rule,  be  given  to  an  under-lessee 
or  mortgagee  in  the  absence  of  the  ori^nal 
lessee ;  but  in  the  present  case  the  mor^agor  has 
become  bankrupt,  and  the  mortgagee  has  ob- 
tained from  the  trustee  in  bankruptcy  an  assign- 
ment of  the  equity  of  redemption  in  consideration 
of  a  payment  of  hi.  Now,  by  sect.  44  of  the 
Bankruptcy  Act  1883,  aU  property  of  the  bank- 
rupt vests  in  the  trustee,  and  by  sect.  168  pro- 
perty includes  things  in  action.  The  right  of  the 
bankrupt  to  be  relieved  of  a  forfeiture  appears  to 
me  to  be  a  thing  in  action,  and  to  have  oecome 
vested  in  the  trustee  in  bankruptcy ;  and  the 
trustee  was  entitled  to  sell  the  right  and  assign 
it  to  a  purchaser :  (Seear  v.  Lawson,  42  L.  T.  Rep. 
893 ;  15  Ch.  Div.  426 ;  Ouy  v.  ChurchiU,  60  L.  T. 
Rep.  473;  40  Ch.  Div.  481.)  I  think,  therefore, 
that  the  plaintiff  is  entitled  to  bring  the  action. 
Lastly,  it  was  contended  that  the  plaintiff  had 
deprived  himself  of  his  right  to  relief  by  the 
position  which  he  took  up  in  the  intei-val  between 
the  21st  Feb.  and  the  bringing  of  the  action,  and, 
in  particular,  by  the  letter  of  the  4th  May  1894, 
in  which  he  declined  to  pay  anything  to  the  defen- 
dant except  the  costs  of  a  new  lease.  I  am 
unable  to  take  this  view  of  the  plaintiff's  conduct. 
I  think  that  the  correspondence  does  not  show  a 
refusal  by  the  plaintiff  to  pay  the  arrears  of  rent, 
but  merely  a  refusal  to  pay  certain  sums  of  money 
which  the  defendant  had  no  right  to  claim.  In 
my  opinion,  therefore,  the  plaintiff  is  entitled  to 
the  relief  for  which  he  asks. 

At  the  conclusion  of  the  judgment  a  question 
was  raised  whethei"  the  plaintiff  was  entitled  to 
the  relief  given  without  a  new  lease,  or  whether  a 
new  lease  should  be  granted.  Stirling,  J.  directed 
minutes  to  be  prepared  and  the  case  to  come  into 
the  paper  on  tne  29th  June  to  be  spoken  to  on 
the  minutes. 

June  29. — Minutes  having  accordingly  been 
prepared,  the  case  again  came  on. 

Stroud  for  the  plaintiff.— Sect.  212  of  the 
Common  Law  Procedure  Act  1852  is  not  to  be 
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oonfined  to  cases  where  a  landlord  has  recovered 
the  premises  by  proceedings  in  ejectment,  but 
extends  to  cases  where  the  landlord  has  obtained 
poBseasion  by  peaceable  re-entry.  It  is,  therefore, 
unneoessary  that  a  new  lease  should  be  granted. 
fie  referred  to 

Bowser  T.  CMy  (u&t  «up.). 

/.  G.  Wood  for  the  defendant — The  practice 
cf  the  coart  formerly,  in  cases  like  the  present, 
was  to  order  a  new  lease  to  be  granted  : 

Taylor  t.  Knight,  4  Vin.  Abr.  Ch.  pi.  31,  p.  406. 
Sect.  212  of  the  Act  of  1852  does  not  ap^ly,  as  it 
ifl  confined  to  cases  where  proceedings  m  eject- 
ment hare  been  taken. 

Stroud  replied. 

Stibunq,  J. — The  point  which  has  now  been 
caised  is  a  difficult  one.  I  do  not  think,  on  the 
whole,  that  sect.  212  of  the  Common  Law  Proce- 
dure Act  1852  should  be  read  ao  limited  to  a  case 
where  proceedings  in  ejectment  have  been  taken. 
Tlie  series  of  sections  begins  with  sect.  210.  [His 
Ltordship  referred  to  the  section,  and  continued :] 
Then  sect.  211  deals  with  what  is  to  take  place 
where  a  lessee  comes  for  relief  in  equity.  It  has 
already  been  decided  by  Wigram,  T.C.,  in  Bowter 
T.  Colby  {uhi  »up.),  that  that  section  does  not 
apply  where  there  has  been  no  application  for  an 
injunction.  Then  sect.  212  reverts  to  proceedings 
'where  there  has  been  ejectment.  [His  Lordship 
read  the  section,  and  continued  :]  The  question 
ia,  whether  the  words  "  such  leasee  "  and  "  such 
proceedings  as  aforesaid,"  relate  mei«ly  to  a  lessee, 
and  proceedings  taken  by  him,  when  there  have 
been  proceedings  in  ejectment ;  or  whether  the 
section  applies  to  any  case  where  there  is  an  ap- 
^cation  to  a  court  consequent  upon  a  forfeiture. 
The  statute  is  a  remedial  one,  and  should,  I  think, 
be  read  as  widely  as  possible.  Probably  what  the 
Jjegislature  had  in  contemplation  when  the  Act 
was  passed  was  a  case  where  there  had  been  pro- 
oeedhigs  in  ejectment,  as  that  would  be  the  most 
piominent  case ;  but  the  latter  part  of  the  section 
IB  not,  I  think,  so  expressed  as  to  compel  me  to 
hold  that  all  proceedings  are  excluded  where  there 
has  been  no  ejectment.  I  think,  therefore,  I  may 
add  to  my  judgment  a  declaration  that  the 
plamtiff  shall  have,  hold,  and  enjoy  the  demised 
property,  according  to  the  leases  thereof,  men- 
taaoedi  in  the  statement  of  claim,  without  any  new 
lease,  following  the  words  of  sect.  212  of  the  Act. 
He  must,  of  course,  pay  the  rent,  and  the  defen- 
dant must  thereupon  deliver  up  possession  to  him. 
The  plaintiff  must  bear  the  costs  of  the  action, 
except  so  far  as  they  have  been  increased  by  the 
defendant  resisting  his  claim,  and  those  costs 
must  be  borne  by  the  defendant. 

Solicitors  :  H.  C.  Barker ;  Flower,  Nussey,  and 
FeUowea. 


Tuesday,  July  23. 
(Before  Stiblino,  J.) 

MiDDLETON  V.  BbADLEY.  (o) 

Patent — Practice — Coats — Taxation  —  Particulars 
of  objections — Certificate  —  Action  not  brought 
to  trial  —  Patent  Law  Amendment  Act  1852 
(15  <£•  16  Vict.  e.  83),  s.  4a— Patents,  Designs, 
«nd  Trade  Marks  Act  1883  (46  *  47  Vict.  c.  57), 

$.  29.  sub-sect.  (6). 

<^  Beportad  by  W.  Ivukt  Cock,  Esq.,  BarriiMr-at-I.aw. 


8uJ>-sect.  (6)  of  sect.  29  of  the  Patents,  Designs, 

and  Trade  Marks  Act  1883  is  not  confined  to  a 

ease  where  the  action  haa  been  tried. 
Adjoubmed  summons. 

The  action  was  brought  to  restrain  the  alleged 
infringement  of  a  patent,  and  to  prevent  the 
defendant  from  passing  oS  his  goods  as  those  of 
the  plaintifp.  After  the  defendant  had  delivered  his 
statement  of  defence  and  particulars  of  objections, 
the  plaintiff  amended  his  statement  of  claim  by 
striking  out  all  that  related  to  the  infringement 
of  the  patent  Thereupon  an  order  was  made  to 
tax  the  costs  relating  to  that  part  of  the  action, 
and  the  taxing  master  in  so  doing  had  disallowed 
all  the  coste  of  the  defendant's  particulars  of 
objections  on  the  ground  that  there  was  no  certi- 
ficate of  the  court  or  a  judge  that  thev  were 
"  reasonable  and  proper "  as  required  by  the 
Patents,  Designs,  and  Trade  Marks  Act  1883, 
sect.  29,  sub-sect.  (6). 

This  was  a  summons  taken  out  by  the  defen- 
dant to  review  the  taxing  master's  certificate. 

The  Patents,  Designs,  and  Trade  Marks  Act 
1883,  sect.  29,  provides : 

(1.)  In  an  action  for  infringement  of  a  patent  the 
plaintiff  must  deliver  with  his  statement  of  claim,  or,  by 
order  of  the  court  or  the  jndge,  at  any  subsequent  time, 
particniarg  of  the  breaches  complained  of. 

(2.)  The  defendant  must  deliver  with  his  statement  of 
defence,  or,  by  order  of  the  oonrt  or  a  judgfe  at  any  sub- 
sequent time,  particnlars  of  any  objections  on  which  he 
relies  in  support  thereof. 

(3.)  If  the  defendant  disputes  the  validity  of  the 
patent,  the  particular^  delivered  by  him  must  state  on 
what  grounds  he  disputes  it,  and  if  one  of  those  grounds 
is  want  of  noVelty  must  state  the  time  and  place  of  the 
previons  publication  or  user  alleged  by  him. 

(4.)  At  the  bearing  no  evidence  shall,  except  by  leave 
or  the  court  or  a  judge,  be  admitted  in  proof  of  any 
alleged  infringement  or  objection  of  which  particulars 
are  not  so  delivered. 

(5.)  Particnlars  delivered  may  be  from  time  to  time 
amended  by  leave  of  the  court  or  a  judge. 

(6.)  On  taxation  of  costs  regard  shall  be  had  to  the 
particnlars  delivered  by  the  plaintiff  and  by  the  defen- 
dant; and  they  respeotively  shall  not  be  allowed  any 
costs  in  respect  of  any  particular  delivered  by  them 
nnless  the  same  is  certified  by  the  conrt  or  a  judge  to 
have  been  proven  or  to  have  been  reasonable  and 
proper,  without  regard  to  the  general  costs  of  the  case. 

W.  N.  Lawson  for  the  summons. — The  defen- 
dant ought  to  be  allowed  tho  coste  of  his  particu- 
lars of  objections.  Sub-sect.  (6)  of  sect.  29  of  the 
Act  of  1883  does  not  apply  where  the  action  does 
not  come  on  for  trial.  The  Patent  Law  Amend- 
ment Act  1852,  which  was  repealed  by  the  Act 
of  1883,  provided  (sect.  43)  that  the  plaintiff 
and  defendant  respectively  should  not  be  allowed 
any  costs  in  respect  of  any  particulars  unless 
certified  by  the  judge  before  whom  the  trial  was 
had  to  have  been  proved  by  such  plaintiff  or 
defendant  respectively.  Under  that  section  it 
was  held  that,  where  a  plaintifE  had  abandoned 
his  action  before  trial,  the  defendant  was  entitled 
to  the  costs  of  his  particulars : 

Qreaves  v,  Eaatem  Counties  Railway  Company,  33 
L.  T.  Eep.  0.  S.  162 ;  1  E.  &  E.  961. 

The  section  was  also  held  not  to  apply  to  a  case 
of  a  plaintiff  dismissing  his  own  bill  before  hear- 
ing: 

Bailey  v.  Kynoclc,  L.  Bep.  20  Eq.  632. 
That  section  is  now  replaced  by  sect.  29  of  the 
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Act  of  1883,  and  I  submit  the  former  practice 
should  be  followed.  Here  the  plaintiff  has,  by 
amending  his  statement  of  claim,  and  striking  out 
all  the  allegations  as  to  infringement,  withdrawn 
them  from  the  knowledge  of  the  court,  and  thus 
prevented  the  court  from  certifying  whether  the 
particulars  of  objections  are  "reasonable  and 
proper  "  within  sub-sect.  (6)  of  sect.  29.  Mandle- 
berg  v.  Morley  (72  L.  T.  Rep.  106 ;  12  Eep.  Pat. 
Cas.  35),  Longhottom  v.  Shxiw  (6  Rep.  Pat.  Cas. 
143),  and  Germ  Milling  Company  v.  Bohinaon 
(55  L.  T.  Rep.  283 ;  3  Rep.  Pat.  Cas.  255),  are 
distinguishable,  on  the  ground  that,  in  those  cases, 
the  particulars  of  objection  were  before  the  court. 
He  also  referred  to 

Boake,  Roberts,  and  Co.  v.  Stevenson  and  Howell,  12 
Eep.  Pat.  Cas.  229  ; 

Peddell  v.  Kiddle,  7  T.  B.  659 ; 

Rothwell  T.  King,  4  Eep.  Pat.  Cas.  397. 

A.  J.  Walter  for  the  plaintiff. — The  taxing 
master's  certificate  is  right.  The  case  is  covered 
by  Mandleberg  v.  Morley  {ubi  sup.).  The  words 
"  reasonable  and  proper  "  in  sub-sect.  (6)  of  sect. 
29  must  be  taken  to  include  the  case  where  no 
opportunity  has  been  afforded  the  court  of  con- 
sidering the  defendant's  particulars  of  objections. 
The  sub-section  is  imperative  upon  the  taxing 
master.  Greaves  v.  Eastern  Counties  Railway 
Company  {ubi  svp.)  and  Batley  v.  Kynock  (ubi  sup.) 
do  not  apply.  They  were  both  decided  upon  sect. 
43  of  the  Act  of  1852,  by  which  the  requirement 
of  a  certificate  was  expressly  limited  to  the  case 
where  there  had  been  a  trial.    He  also  referred  to 

Cole  v.  Saqui  and  Lawrence,  S9  L.  T.  Eep.  877 ; 
40  Ch.  Div.  132  ; 

Boyd  V.  Sorrocks,  6  Eep.  Pat.  Cas.  41. 

Lawson  replied. 

Stiklinq,  J.  stated  the  facts  and  continued : — It 
is  said  that  in  this  case  there  has  been  no  oppor- 
tunity of  obtaining  any  certificate,  and  that  the  case 
is  therefore  outside  the  Act  altogether.  Sect.  29  of 
the  Act  of  1883  deals  with  the  whole  subject  of 
particulars.  It  provides  that  the  plaintiff  must 
deliver  particulars  of  the  bi-eaches  complained  of, 
and  the  defendant  pai-ticulars  of  the  objections 
he  relies  on  in  support  of  his  defence.  Then, 
under  sub-sect.  (6)  it  is  essential  for  obtaining  any 
costs  with  reference  to  any  particulars,  that  there 
should  be  a  certificate  by  the  court  or  a  judge 
that  the  particulars  of  breach  have  been  proven, 
or  that  the  particulars  of  objections  are  reason- 
able and  proper.  It  is  said  that  in  this  case  there 
was  no  opportunity  of  obtaining  any  certificate  as 
the  action  was  really  dismissed  by  the  plaintiff  of 
his  own  motion,  and  in  support  of  that  reference 
was  made  to  Greaves  v.  Eastern  Counties  Railway 
Company  [ubi  sup.),  and  Batley  v.  Kynock  (ubi 
sup.),  which  were  both  decided  on  the  Act  of 
1852.  Sect.  43  of  that  Act  deals  with  costs  of 
pai-ticulars  alone,  and  it  provides  that  "  the 
plaintiff  and  defendant  respectively  shall  not  be 
allowed  any  costs  in  respect  of  any  particulai's 
unless  certified  by  the  judge  before  whom  the 
trial  was  had  to  have  been  proved  by  such  plaintiff 
or  defendant  respectively."  Upon  that  it  was 
held,  in  Greaves  v.  Eastern  Counties  Ra'iltnay 
Company  (ubi  sup.),  and  Batley  v.  Kynock  (vM 
sup.),  that  where  the  action  did  not  come  to  trial, 
the  defendant  was  nevertheless  entitled  to  the 
costs  of  his  particulars.  The  ground  of  those 
decisions  was,  that  sect.  43  of  the  Act  of  1852 


contemplated  only  a  case  where  the  action  was 
brought  to  trial  and  tried,  and  that  the  general 
right  to  costs  which  was  conferred  by  the  Statute 
of  Gloucester  was  not  taken  away  in  a  case  where 
the  action  was  not  brought  to  trial  or  tried.  But 
1  have  to  deal  with  a  different  Act,  and  different 
language.  Under  the  present  Act,  the  Act  of 
188S,  the  certificate  is  to  be  given  by  the  court 
or  a  judge,  not  by  the  judge  who  tried  the  action. 
It  is  said  that,  where  there  is  no  trial,  a  defendant 
cannot  get  any  decision  of  the  court  as  to  the 
propriety  of  his  objections.  I  am  not  satisfied 
that  that  is  so.  It  may  be  that  there  has  been  a 
motion  in  the  case,  or  some  other  interlocutory 
application,  perhaps  with  reference  to  the  par- 
ticulars themselves,  upon  which  the  court  may 
have  had  an  opportunity  of  coming  to  a 
conclusion  on  the  subject.  I  cannot  come  to 
the  conclusion  that  sub-sect.  (6)  of  sect.  69  is 
limited  to  the  case  where  an  action  is  brought 
on  for  trial,  and  tried.  The  certificate  is  to  be 
given  by  the  "  court  or  a  judgje,"  and  that  is  the 
language  used  throughout  the  precediog  sub- 
sections, all  of  which  seem  to  refer  to  interlocu- 
tory applications.  I  think,  therefore,  that  the 
taxing  master  was  right.  No  doubt  this  view  of 
the  section  may  sometimes  cause  hardship  to 
defendants  who  are  in  the  position  of  this  defen- 
dant, but  that  may  also  occur  where  an  action  is 
brought  to  trial,  and  not  tried  out,  and  the  judge 
has  no  means  of  deciding  whether  the  objections 
are  reasonable  or  not.  Whether  that  dmSculty 
can  be  got  over  is  not  for  me  to  say ;  I  have  only 
to  deal  with  the  Act,  and  I  think  that  sub-sect. 
(6)  of  sect.  29  is  not  confined  to  a  case  where  the 
action  has  come  on  for  trial,  so  that  the  reasoning 
on  which  Greaves  v.  Eastern  Counties  Railway 
Company  (ubi  sup.)  was  decided  does  not  apply. 
Under  the  circumstances  I  cannot  do  otherwise 
than  say  that  I  agree  with  the  taxing  master, 
and  must  dismiss  the  summons. 

Solicitors :   J.  H.  and  J.  Y.  Johnson ;  Vincent 
and  Vincent,  for  Middleton  and  Sons,  Leeds. 


June  13  and  July  24. 
(Before  Stiblino,  J.) 

RUTTBB  V.  EVEBETT.    (a) 

Receiver — Book-debts — Trustee  in  bankruptcy — 
Order  and  disposition — Notice — Bankruptcy  Act 
1883  (46  &  47  Vict.  c.  52),  ss.  44,  svh-sect.  2 
(Hi.);  49(£. 

In  Dec.  1891  the  defendant  mortgaged  to  the  plain- 
tiffs certain  leasehold  premises,  trade  marks,  hi* 
business  of  a  tobacconist  and  book-debts  to  secure 
10002.  and  interest,  the  whole  sum  to  be  payable 
upon  default  ^payment  of  instalments  for  four- 
teen days.  The  deed  contained  no  power  to 
appoint  a  receiver.  In  Nov.  1892  default  was 
made,  and  the  plaintiffs,  under  the  powers  in  the 
Conveyancing  Act  WSl,  appointed  F.  receiver, 
and  he  took  possession  of  the  premises  ani 
carried  on  the  business.  On  the  \hth  May  1893 
the  defendant  committed  an  a/ct  of  bankruptcy. 
On  the  nth  May  the  present  action  was  com- 
menced for  foreclosure  and  a  receiver,  and  on  ike 
ISth  May  F.  was  appointed  receiver  and  manager. 
On  the  ISth  May  the  defendant  excluded  F.fiouk 
possession  of  the  premise*. 

(fli  Beported  by  J.  Sandbuom,  Esq.,  Bainatar^t-Lawa 
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A  receiving  order  founded  on  the  act  of  barikruptoy 
of  the  ISth  May  toat  on,  the  16ih  June  made 
againet  the  defendant,  and  he  was  tubsequently 
ctajwdieated  bankrupt. 

NeiUier  the  plaintiffs  nor  F.  ever  gave  the  bankrupt's 
debtors  notice  of  the  mortgage. 

The  receiver  in  the  course  of  his  management 
received  book-debts  due  to  tt«  bankrupt  at  the 
commencement  of  the  baiikrupieu  to  the  amount 
of  4001. 

Held,  that  the  trustee  in  bankruptcy  was  entitled  to 
the  sum  so  received. 

This  was  a  question  arising  on  the  accounts  of 
the  receiver  and  manager  of  a  bankrupt  mort- 
gagor's business  and  adjourned  into  court,  as  to 
the  ownership  of  certain  monejs,  book-debts 
owing  to  the  mortgagor  before  his  bankruptcy, 
which  had  been  paid  to  the  receiver  and  were  now 
claimed  by  the  trustee  in  bankruptcy  of  the 
mortgagor. 

The  facts  of  the  case,  substantially  as  set  out 
in    the    judgment    of    Stirling,    J.,    were    as 

f  oUoWB : — 

By  a  deed  dated  the  Slst  Dec.  1891,  the  defen- 
dant, Henry  William  Everett  (who  then  carried 
on  the  business  of  a  tobacconist  at  No.  289, 
Oxford-street  and  elsewhere)  demised  No.  289, 
Oxford-street,  to  the  plaintiffs  for  the  residue  of  a 
term  of  twelve  and  a  half  years,  less  ten  days,  by 
way  of  mortgage,  to  secure  the  repayment  of  lOOOt. 
'with  interest ;  and  also  assigned,  Dy  way  of  further 
aecnrity,  certain  trade  marks,  the  goodwill  and 
oonnection  of  the  business  of  a  tobacconist,  and 
«1bo  "  all  moneys  to  be  received  by  or  owing  to  " 
the  mortgagor  in  respect  of  his  business  of  a 
tobacconist.  The  lOOOZ.  was  to  be  repaid  by 
monthly  instalments,  and  it  was  provided  that,  if 
the  mortgagor  should  make  default  in  payment  of 
tax  instalment  for  fourteen  days,  the  whole  should 
Iiecome  payable  forthwith.  The  deed  contained 
no  express  power  of  appointing  a  receiver. 

In  Nov.  1892  default  wai  made  in  payment  of 
an  instalment  in  accordance  with  the  terms  of  the 
deed. 

On  the  9th  May  1893  the  plaintiffs  executed  a 
written  instrument  as  follows : — 

We,  ...  by  virtne  of  the  power  oonf  orred  on  ob 
xmder  the  Conveyaiicing  and  Law  of  Property  Act  1881 
<a8  moTtgagees  of  the  nndermentioned  property)  and  of 
erer;  other  power  enabling  xm  in  this  bshaLf  hereby 
i4>point  Charles  Ford  ...  to  be  receiver  of  the 
income  of  the  premiseB  known  as  No.  289,  Oxford- Btreet, 
an  the  ooonty  of  Middlesex,  and  of  the  trade  marks 
.  .  .  and  the  goodwill  of  the  bnsinesB  oarried  on  by 
Henry  William  Everett  at  No.  289,  Oxford-street  afore- 
aaid,  under  the  style  of  Wolff,  Fhillips,  and  Co.,  with  all 
the  powers  by  the  aaid  Act  oonferted  on  a  receiver 
^>pointed  under  the  provisions  thereof,  at  the  remanera- 
tion  of  5  per  cent,  on  the  gross  amomit  of  all  moneys 
ceceived  by  him. 

Ford  thereupon  took  possession  of  No.  289, 
Oxford-street,  and  thenceforward  carried  on  the 
bnsiness  of  a  tobacconist  there.  It  was  a  matter 
in  dispute  whether  he  did  or  did  not  take  posses- 
ion of  the  stock-in-trade  on  the  mortgaged 
premises. 

On  the  16th  May  the  defendant  called  his 
creditors  together,  and,  at  the  meeting,  committed 
an  act  of  bankruptey  by  informing  them  that  he 
was  unable  to  pay  nis  debts,  and  had  suspended 
payment. 


On  the  17th  May  the  plaintiffs  commenced  the 
present  action  by  ori^nating  summons  for  fore- 
closure of  the  mortgaged  property. 

On  the  18th  May  Everett  excluded  Ford  from 
possession  of  No.  289,  Oxford-street,  and  kept 
the  shop  closed  during  the  day  for  the  purpose,  as 
Everett  alleged,  of  preventing  Ford  from  selling 
the  stock-in-trade. 

On  the  19th  May  an  order  was  made  in  the 
action  whereby,  without  prejudice  to  the  power 
silready  possessed  by  him  ^  receiver  under  the 
Conveyancing  and  Law  of  Property  Act  1881, 
Ford  was  appointed  receiver  of  the  leasehold 
pi-emises,  No.  289,  Oxford- street,  of  the  trade 
marks,  and  of  all  moneys  to  be  received  by  or 
owing  to  the  defendant  in  respect  of  the  business 
of  a  tobacconist  carried  on  by  the  defendant  on  the 
said  premises  under  the  style  of  Wolff,  Phillips, 
and  Co.,  and  to  manage  the  business. 

On  the  16th  Jvme  a  receiving  order  was 
made  against  the  defendant  founded  on  the 
act  of  Dankruptey  committed  by  him  on  the 
16th  May.  The  defendant  was  subsequently 
adjudicated  bankrupt,  and  on  the  24th  Oct.  1893 
the  trustee  in  the  bankruptcy  was  made  a  defen- 
dant to  the  action. 

Neither  the  plaintiffs  nor  the  receiver  ever  gave 
the  debtors  of  the  bankrupt  any  notice  of  the 
assignment  of  the  Slst  Dec.  1891.  The  receiver 
carried  on  the  business,  and  in  the  course  of  the 
management  received  book-debts  due  to  the 
banki-upt  at  the  commencement  of  the  bankruptey 
to  the  amount  of  over  400Z.  Upon  the  i-eceiver's 
account  being  taken  into  chambers,  the  trustee  in 
the  bankruptey  claimed  such  amount  as  repre- 
senting book-debte  in  the  order  and  disposition  of 
the  bankrupt  with  the  consent  of  the  true  owner 
at  the  commencement  of  the  bankruptey.  The 
question  of  such  validity  was  adjourned  into 
court. 

H.  T.  Eve  for  the  trustee  in  bankruptey. — ^The 
debtor  never  received  notice  of  the  appointment 
of  a  receiver,  nor  did  the  receiver  give  the  trustee 
in  bankruptcy  notice  of  his  appointment.  I  am 
entitled  to  the  book-debte  in  priority  to  the  mort- 
gagees, for  they  did  not  get  possession  of  them 
before  my  title  accrued.  The  question  is,  how  far 
in  a  deed  there  would  be  a  power  to  appoint  a 
receiver  of  the  mortgaged  property  itself.  Book- 
debts  are  not  income  of  the  mortgaged  property. 
The  appointment  of  the  9th  May  was  altogether 
inoperative,  so  far  as  concerns  the  book-debte. 
Werest  our  title  on  the  order  and  disposition  clause 
sect.  44,  sub-sect.  2  (iii.),  of  the  Bankruptey  Act 
1883,  "  All  goods  being  at  the  commencement  of 
the  bankruptey  in  the  possession,  order,  or  disposi- 
tion of  the  bankrupt  in  his  trade  or  business." 
Book-debte  are  "goods"  within  the  meaning  of 
that  section.  The  receiver  ought  to  have  given 
notice  to  the  debtors  of  the  bankrupt :  {(aiiUyg 
V.  The  Official  Beeeiver,  13  App.  Cas.  623.) 
See  at  p.  534,  where  Lord  Watson  savs  that^ 
in  the  case  of ,  book-debts,  as  in  the  case 
of  choses  in  action  generally,  intimation  of  the 
assignee's  right  must  be  made  to  the  debtor  or 
obligee  in  order  to  make  it  complete.  Here  there 
is  a  good  equiteble  assignment  of  the  book-debts 
never  completed  by  notice  : 

ByaU  V.  lUnolet,  1  Yes.  sen.  348 ; 
Edwards  v.  JlTarttn,  13  L.  T.  Bep.  326  ;  L.  Bep.  1 
Eq.  121. 


Digitized  by 


Google 


84-Voi.  Lxxni.] 


THE  LAW  TIMES. 


[Sept.  21,  ises. 


Ohan.  Dit.] 


RiTTTBB  «.  EtbBBTT. 


[Chan.  Dit. 


In  those  cases  no  receiver  had  been  appointed. 
There  was  no  completed  possession  prior  to  the 
bankruptcy,  f  Stibunq,  J. — Is  there  no  case  in 
which  tlie  duties  of  the  receiver  of  book-debts  has 
been  discussed  P]  I  have  not  been  able  to  find 
any. 

Cooper  WiUia,  Q.C.  and  J.  G.  Butcher  for  the 

plaintiffs. — The  mere    fact    of   an    appointment 

of  a  receiver  by  the  court  cleai-ly  takes  the  goods 

out  of  the  order  and  disposition  of  the  bankrupt : 

Taylor  v.  Hcltvrilvg,  36  L.  T.  Bep.  442  ;    5  Cb.  Biv. 

740  (see  judgment  of  Bacon,  V.C,  36  L.  T.  Bep., 

at  p.  443 ;  5  Ch.  Div.,  at  p.  744). 

There  is  no  distinction  as  to  the  description 
of  the  goods.  What  the  court  has  to  deter- 
mine  is,  whether  the  goods  were  in  the  order 
and  disposition  of  the  bankrupt  with  our 
consent.  [Stiklino,  J. — But  if  you  do  not 
give  notice  you  must  be  taken  to  be  consenting.] 
The  receiver  is  an  officer  of  the  court,  and  his 
appointment  operates  as  an  injunction  to  the 
bankrupt  not  to  receive  debts  due  to  him. 
Assuming  that  the  order  was  made  immediately 
before  or  at  the  time  that  the  act  of  bankruptcy 
was  committed,  the  fact  of  the  application  for  a 
i-eceiver  is  sufficient  to  show  that  we  no  longer 
consent.  On  the  19th  May  we  had  obtained  an 
injunction  restraining  Everett  from  receiving  the 
goods,  and,  after  that  date,  they  could  not,  with- 
out our  consent,  be  in  his  order  and  disposition. 
The  only  person  to  receive  these  debts  was  the 
individual  on  the  premises.  They  were  all  re- 
ceived before  Jan.  1894.  Up  to  that  time  the 
trustee  in  bankruptcy  made  no  claim,  and  he  gave 
no  notice  while  these  debts  were  being  paid.  Our 
consent  really  came  to  an  end  on  the  17th  May, 
and  culminated  in  the  appointment  of  a  receiver 
on  the  19th  May.  Our  writ,  claiming  appoint- 
ment of  a  receiver,  was  issued  on  the  17tD  May, 
at  which  time  we  had  no  notice  of  an  act  of  bank- 
ruptcy. We  were,  therefore,  within  sect.  49  (d) 
of  theBankruptcy  Act  1883.  This  was  a  "  dealing." 
Anything  which  puts  an  end  to  the  consent  is  a 
dealing  within  the  meaning  of  that  section : 
Brevoin  v.  Bhort,  S  E.  ft  B.  227. 

A  notice  to  the  debtors  not  to  pay  is  not  so  strong 
as  an  injunction  by  the  court  to  the  bankrupt 
against  receiving.  The  moment  the  order  is  made 
the  goods  are  not  in  the  disposition  of  the  bank- 
rapt: 

Ea parte  Ward;  Re  Couiton,  27  L.  T.  Eep.  502; 
L.  Bep.  8  Ch.  App.  144 ;  42  L.  J.  17,  Bank. 
To  prove  determination  of  consent  very  littie  need 
be  shown: 

Ex  parte  KeUall;  Be  Beattie,  De  6ex  Cas.  in 
Bank.  352. 
It  is  sufficient  where,  without  notice  of  an  act  of 
bankruptcy,  a  demand  is  made,  or  an  order 
obtained,  or  a  writ  issued,  claiming  the  goods. 
The  effect  of  sect.  49  is  to  place  us  in  the  same 
position  as  if  no  act  of  bankruptcy  had  been  com- 
mitted. 

Eve  in  reply. — The  whole  point  in  issue  is 
whether  the  receiver  in  fact  ever  got  possession. 
These  chases  in  action  are  not  possessed  until 
actually  paid.  In  the  cases  cited  against  me 
possession  had  been  obtained.  Ex  parte  Ward 
has  nothing  to  do  with  the  present  case.  There 
there  was  a  good  custom,  which  the  law  would 
recognise,  and  that  excluded  order  and  disposi- 


tion. What  is  the  effect  of  the  appointment  of 
an  official  receiver  P  Sect.  44  of  the  Bankruptcy 
Act  1883  defines  the  property  divisible  among 
creditors,  and  shows  the  effect  on  chases  in  action 
of  the  appointment  of  the  official  receiver  as 
trustee.  Sect.  60,  sub-sect.  5,  enacts  that,  "  Where 
any  part  of  the  property  of  the  bankrupt  consists 
of  things  in  action  such  things  shall  oe  deemed 
to  have  been  duly  assigned  to  the  trustee."  Here 
there  was  an  assignment  to  the  trustee  in  bank- 
ruptcy of  choses  in  action  on  the  16th  May,  to 
which  date  his  title  related  back.  The  mere 
appointment  of  a  receiver  under  the  Conveyancing 
Act  does  not  complete  the  possession  of  the 
mortgagors  unless  they  give  notice.  Conse- 
quently the  assignment  to  the  trustee  was  not 
rendered  inoperative  by  the  appointment  of  the 
receiver : 

Wigram  v.  Buckley,  71  L.  T.  Eep.  287,  290,  291 ; 
(1894)  3  Ch.  483,  491, 494. 

SStiblikg,  J. — That  does  not  cover  this  case. 
?he  point  against  yon  is,  that  the  consent  was 
determined,  and  so  the  goods  are  not  within  the 
order  and  disposition  clause.]    I  rely  also  on 

Edvards  v.  Martin  (ubi  sup.). 
Was  there  any  withdrawal  of  consent  prior  to  the 
act  of  bankruptcy  P  The  only  withdrawal  was 
an  ineffectual  attempt  to  appoint  a  receiver.  It 
was  an  appointment  of  a  receiver  of  the  income 
of  property.  There  was  no  power  to  appoint  a 
receiver  of  book-debts.  There  was  no  with- 
drawal before  the  16th  May,  and  after  that  the 
receiving  order  being  gazetted  was  notice  to  all 
the  world.  The  issue  of  the  writ  and  the  appoint- 
ment of  a  receiver  is  not  a  dealing  for  valuable 
consideration  within  sect.  49  of  the  Act.  The 
only  dealing  for  valuable  consideration  was  that 
of  the  31st  Dec.  1891,  which  was  not  completed. 

Cvr.  adv.  viM. 
July  24 — Stisling,  J.  gave  judgment,  and 
after  stating  the  facts  of  the  case  as  above  set 
out  proceeded  as  follows : — On  behalf  of  the 
plaintiffs  it  was  not  disputed  that  the  debts  were 
at  the  commencement  of  the  bankruptcy  in  the 
order  and  disposition  of  the  bankrupt,  but  it  was 
contended  that  they  were  not  in  such  order  or 
disposition  with  the  consent  of  the  true  owners, 
the  plaintiffs ;  or  that,  at  all  events,  they  were  not 
in  such  order  or  disposition  with  such  consent  on 
or  after  the  17th  May,  at  which  date,  as  I  hare 
found,  the  plaintiffs  had  no  notice  of  any  act  of 
bankruptcy  on  the  part  of  Everett.  In  support 
of  the  contention  that  the  debts  were  not  in  the 
order  and  disposition  of  the  bankrupt  with  their 
consent  the  plaintiffs  rely  in  the  first  place  on  the 
instrument  of  9th  May  1893.  It  is  objected  by 
the  trustee  in  bankruptcy  that  this  instrument 
does  not  in  terms  include  the  book-debts,  and 
further  that  the  Conveyancing  Act  1881  (see  sects. 
19  and  24)  only  enables  a  mortgagee  to  appoint  a 
receiver  of  the  "income  of  the  mortgaged  pro- 
perty," and  that  the  book-debts  are  not  end) 
income,  but  constitute  the  mortgaged  property 
itself.  There  is  certainly  weight  in  these  objec- 
tions; but  they  do  not  appear  to  conclude  the 
case  in  favour  of  the  trustee  in  bankruptcy.  It 
may  be  that  the  acts  of  the  receiver,  although 
not  authorised  by  the  instrument  in  question 
ratified  by  the  plaintiffs,  amount  to  or  ate 
evidence  of  a  termination  of  their  consent  to  the 
receipt  of  the  debts  by  the  bankrupt,  and  I  pauw 
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to  consider  how  the  law  on  this  point  stands. 
As  a  genei-al  rule,  the  assignee  of  a  debt,  in  order 
to  take  it  out  of  the  order  and  disposition  of  the 
assignor,  is  bound  to  give  notice  of  the  assign- 
ment to  the  debtor.  This  is  laid  down  in  Bartlett 
▼.  BarOett  (29  L.  T.  Rep.  0.  S.  135 ;  1  De  G.  &  J. 
127).  There  the  subject-matter  of  the  assign- 
ment was  a  reversionary  interest  in  a  fund  in 
conrt,  and  there  had  been  prior  to  the  case  some 
conflict  of  opinion  as  to  whether  it  was  necessary 
in  Buch  a  case  to  give  notice.  Turner,  L.J.  in 
the  case  was  dealing  with  an  earlier  Bankruptcy 
Act,  but  his  observations  appear  to  me  to  be 
equally  applicable  to  that  which  is  now  in  force. 
In  the  course  of  his  judgment  he  expressed  him- 
self as  follows  (29  L.  T.  Rep.  O.  S.,  at  p.  136 ; 
1  De  G.  &  J.,  at  p.  140):  "Looking  at  the 
qneetion  upon  principle,  .what  is  the  object  of 
tne  enactment  ?  Clearly  to  prevent  credit  being 
obtained  by  an  apparent  ownership  assumed  with 
the  consent  and  permission  of  the  true  owner.  To 
confine  the  enactment  to  cases  in  which  there  is  a 
Tisible  ownership  would  be  to  subvert  decisions 
■without  end  upon  the  subject,  nor  would  it  be 
consistent  with  the  object  of  the  enactment, 
for  credit  may  be  got  as  readily  on  property  in 
-which  there  is  not,  as  upon  property  in  which 
there  is,  visible  ownership.  Considering,  then, 
the  enactment  to  extend  to  personal  chattels  in 
which  there  is  no  visible  ownership,  when  (to 
adopt  the  language  of  the  statute)  is  a  bankrupt 
to  be  said,  by  the  consent  and  permission  of  the 
true  owner,  to  have  had  in  his  possession,  order,  or 
disposition  goods  and  chattels  of  this  description, 
whereof  he  was  the  reputed  owner,  or  whei-eof  he 
has  taken  upon  himself  the  sole  alteration  or  dis- 
position as  owner?  How  is  the  true  owner  to 
prevent  the  reputed  ownership  ?  How  can  it  be 
prevented  otherwise  than  by  notice  to  the  person 
who  is  under  liability  in  i-espect  of  the  chattels  P 
The  law  has  said  this  is  the  mode  of  preventing 
reputed  ownership  as  to  debts ;  and  is  there  to  l« 
one  law  as  to  debts  and  another  as  to  legacies  P 
The  plain  object  of  the  statute  is  that  the  true 
owner  shall  not  permit  the  order  and  disposition 
to  remain  with  the  bankrupt ;  and,  if  he  does  not 
take  the  steps  which  are  necessary  to  prevent  it, 
snrely  he  must  be  taken  to  permit  it."  It  is  not, 
however,  to  be  inferred  that  it  is  absolutely  neces- 
sary, as  regards  goods,  that  they  should  be  in  the 
actual  possession  of  the  true  owner  at  the  com- 
mencement of  the  bankruptcy,  or,  as  regards 
chattels  "  in  which  there  is  no  visible  ownership," 
that  notice  should  be  given  before  the  time.  In 
Smith  V.  Topping  (5  B.  &  Ad.  674)  the  true  owner 
of  goods  permitted  them  to  remain  in  the  posses- 
sion of  the  bankrupt  until  the  day  before  the 
commencement  of  the  bankruptcy,  and  then 
demanded  them  to  be  given  up,  but  was  met  by  a 
refosal ;  and  it  was  held  that,  at  the  commence- 
ment of  the  bankruptcy,  the  goods  were  not  in  the 
possession  of  the  bankrupt  with  the  consent  of  the 
true  owner.  And  this  decision  was  acted  upon  by 
the  Court  of  Appeal  in  Ex  parte  Ward;  Re 
Coutton,  (27  L.  T.  Rep.  502 ;  L.  Rep.  8  Ch.  App. 
144),  whore  the  goods  of  which  possession  had 
been  demanded  from  the  bankrupt  were  not 
actually  in  his  hands,  but  in  those  of  a  ware- 
bonseman  to  whom  no  notice  was  given.  The 
facts  of  the  case  were  these:  In  Dec.  1870 
W.  bought  from  0.  whisky  in  bond,  to  remain  in 
bond  to  C.'s  order  rent  free  for  twelve  months, 


after  which  warehouse  rent  was  to  be  paid.  In 
March  1871  the  price  was  paid.  On  the  19th  Feb. 
1872  W.  wrote  to  C,  directing  him  to  forward  a 
specified  hogshead  of  the  whisky,  and  inclosing  a 
cheque  of  sufficient  amount  to  pay  duty  and  clear 
the  whisky.  On  the  26th  C.  filed  a  petition  tot 
liquidation,  having  retained  the  cheque,  but  not 
paid  the  duty,  or  in  any  way  complied  with  W.'s 
directions.  At  the  time  of  the  sale  the  whisky 
had  been  all  carried  to  W.'s  credit  in  C.'s  books, 
but  had  throughout  been  lying  to  C.'s  order  at  a 
dock  warehouse.  The  judgment  of  Mellish,  L.J. 
is  in  these  terms  (27  L.  T.  Bep.,  at  p.  504 ;  L.  Rep. 
8  Ch.  App.,  at  p.  148) :  "The  question  then  is,  was 
it  at  the  time  of  the  bankruptcy  within  the  order 
and  disposition  of  the  bankrupts  with  the  consent 
of  the  true  owner  P  It  is  clear  law,  as  laid  down 
in  Smith  v.  Topping,  and  other  cases,  that  if  the 
true  owner  bond  fide  demands  possession  with 
a  view  of  taking  possession  before  the  bank- 
ruptcy, though,  from  no  fault  of  his  own,  he 
faUs  to  get  it,  the  goods  are  not  within  the 
possession  of  the  bankrupt  with  his  consent.  This 
C!\ae  is  within  that  rale.  There  was  a  demand 
of  possession,  and  nothing  to  show  that  it  was 
not  a  bond  fide  demand.  The  only  difference 
between  this  and  the  ordinary  case  is,  that  here 
the  property  was  not  in  the  actual  possession  of 
the  bankrupts,  but  of  another  warehouseman,  and 
the  Chief  Judge  appears  to  have  gone  upon  this ; 
but  it  appears  to  me  to  make  no  difference,  for 
though,  in  order  to  take  the  goods  out  of  the 
possession  of  the  bankrupts,  notice  must  have 
been  given  to  the  warehouseman,  still  for  the  pur- 
pose of  determining  the  consent  of  the  true 
owner  the  bankrupts  were  the  proper  persons  to 
receive  the  notice.  The  purchaser  cannot  be  in 
any  worse  position  because  the  bankrupts  did  not 
keep  the  goods  in  their  own  warehouse."  Again, 
in  Belcher  v.  Bellamy  (2  Ex.  303)  the  assignees 
of  a  debt  due  to  a  person  in  this  country  from  a 
debtor  in  Australia  posted  a  letter  containing 
notice  of  the  assig^nment  before  his  assignor 
became  bankrupt,  though  it  did  not  reach  the 
debtor  until  after  the  bankruptcy,  and  it  was  held 
that  the  debt  did  not  remain  in  the  order  and 
disposition  of  the  bankrupt  with  the  consent  of 
the  true  owner.  There  Pollock,  C.B.  eays  in  his 
judgment,  at  p.  308 :  "  The  modem  rule  is  that 
the  goods  are  not  deemed  to  be  in  the  possession 
of  a  trader  with  the  consent  of  the  true  owner  if 
the  latter  takes  every  possible  pains  to  obtain 
possession  of  them.  The  question,  then,  is  whether 
the  true  owner  in  this  case  consented  to  the  goods 
remaining  in  the  possession  of  the  bankrupt.  He 
cei-tainlv  did  not ;  for,  immediately  he  oecame 
owner,  he  took  every  possible  step  to  give  effect 
to  the  assignment,  namely,  by  sending  notice  to 
the  debtor;  but  before  the  notice  arrived  the 
assignor  of  the  debt  became  bankrupt.  It  is 
urged  that  because  the  plaintiff  took  an  assign- 
ment of  the  debt  he  consented  to  its  remaining 
with  the  bankrupt;  I  cannot  agree  to  that.  The 
assignee  took  the  debt  with  a  right  to  claim  it 
instanter,  and  he  does  so  as  far  as  time  and  space 
will  permit."  In  the  same  case  Parke,  B.  says, 
at  p.  310 :  "  The  real  owner  was  the  defendant  to 
whom  the  debt  was  assigned.  The  assignment 
bound  the  assignor  in  equity.  When  the  defendant 
had  taken  all  proper  steps  to  obtain  possession 
of  the  debt  he  oecame  entitled  to  it,  both  at  law 
and   in   equity;   and   the  bankrupt's  assignees 
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oonld  not  daim  it,  unless  the  defendant  bad  un- 
oonscientioualj  permitted  it  to  remain  in  the 
possession  of  the  bankrupt.  It  appears,  however, 
that  he  could  not  prevent  it,  and  everything  was 
done  that  could  be  done,  so  that  it  is  impossible 
to  say  that  the  real  owner  consented  to  the  bank- 
rapt  retaining  possession.  In  Load  v.  Green  (15 
Mee.  &  W.  216)  trover  was  brought  for  goods 
obtained  by  a  party,  afterwards  bankrupt,  with 
the  fraudulent  intention  of  never  paying  for  them, 
and  that  was  held  sufficient  to  prevent  the  opera- 
tion of  the  statute.  According  to  Mr.  Bram well's 
argument,  in  all  cases  where  there  is  a  purchase 
of  goods  under  such  circumstances  that  the 
vendee  cannot  possibly  have  immediate  posses- 
sion, he  consents  to  their  remaining  in  the  posses- 
sion of  the  vendor.  If  that  argument  were 
correct  the  effect  would  be  to  prevent  any  assign- 
ment of  goods  abroad,  and  all  commerce  with 
respect  to  such  goods  must  be  at  an  end.  The 
case  suggested  of  an  assignee  of  a  debt  binding 
himself  not  to  give  notice  to  the  debtor  within  a 
certain  period,  might  be  a  case  of  possession  by 
the  debtor  with  the  consent  of  the  true  owner, 
because  during  the  stipulated  time  he  absolutely 
precludes  himself  from  taking  any  steps  to 
prevent  the  debt  from  remaining  in  the  order  and 
disposition  of  the  bankrupt."  And  Bolfe,  B.  also 
says  (at  p.  311) :  "  A  person  purchasing  a  chose  in 
action  is  considered  to  leave  it  in  the  possession 
of  the  debtor  unless  he  is  active  and  gives  notice, 
although,  if  he  takes  every  possible  step  to  give 
notice,  and  the  debt  nevertheless  remains  in  the 
possession  of  the  bankrupt,  it  does  not  so  remain 
with  the  consent  and  permission  of  the  purchaser." 
The  conclusion  from  these  authorities  appears  to 
be  that,  although  from  absence  of  motive  consent 
on  the  part  of  She  true  owner  to  the  debt  remain- 
ing in  the  order  and  disposition  of  the  bankrupt 
is  prima  facie  to  be  inferred,  still  the  inference 
majr  be  rebutted  by  the  facts,  and  will  be  rebutted 
if,  in  the  language  of  the  judges  of  the  Court  of 
Exchequer,  the  true  owner  takes  every  possible 
step  to  obtain  possession  of  the  debt,  or  if,  in  the 
langua^  of  Mellish,  L.J.,  the  failure  to  obtain 
possession  is  not  attributable  to  any  fault  of  his 
own.  I  may  add  to  these  the  cases  of  Be  Styan ; 
PenTieU  v.  Smith  (2  M.  D.  &  De  G.  219),  Toung  v. 
Hope  (2  Bx.l05),and  Breunji  viShort  (5  E.  &  B.  227), 
which  appear  to  me  to  establish  that,  if  the  proper 
stops  are  taken  while  the  assignee  has  no  notice  of 
any  act  of  bankruptoy,  the  assignee  will  be  entitled 
to  the  benefit  of  the  protection  conferred  by  sect. 
49  of  the  Bankruptcy  Act  1883.  This  being  my 
view  of  the  state  of  the  law,  I  have  next  to  apply 
it  in  the  present  case.  If  the  bankruptcy  had 
occurred  within  a  short  time  after  the  9tn  or  10th 
May  1893,  I  should  have  thought  that  the 
doctrines  laid  down  in  Smith  v.  Topping,  Ex 
parte  Ward,  and  Bellamy  v.  Belcher  applied.  In 
point  of  fact,  however,  the  receiving  order  in 
bankruptoy  was  not  made  until  10th  June  1893, 
a  month  later  than  the  receivership  order.  In  the 
interval  there  was  ample  time  to  give  the  usual 
notice  to  the  debtors  of  the  bankrupt.  The 
question  arises,  Why  was  not  this  notice  given  ? 
Now,  the  bankrupt  says  this :  "  No  notice  was 
given  to  the  said  debtors  to  my  business  of  any 
assignment  of  the  said  debte  to  the  plaintiffs 
prior  to  the  said  act  of  bankmptey  committed  by 
me  on  or  about  the  16th  May,  nor  was  any  notice 
given  within  one  month  after  the  date  of  such 


act  of  bankruptoy."  I  understood  from  the 
receiver's  conversations  that  such  notice  was  not 
given  because  the  same  would  injure  the  business. 
There  was  a  challenge  to  the  receiver,  who,  in  his 
affidavit  in  reply,  simply  says  (par.  6):  "No formal 
notice  of  the  assignment  of  the  said  book-debts 
was  given  to  the  debtors,  but  I  am  advised  and 
believe  that  my  appointment  on  May  9th  and  my 
subsequent  appointment  by  the  court  on  May 
17th  took  the  said  book-debts  out  of  the  order 
and  disposition  of  the  said  Everett,  and  that  as 
such  receiver  I  am  entitled  to  receive  and  am 
justified  in  retaining  the  said  book-debte."  In 
my  judgment  the  receiver's  view  of  the  law  was 
not  well  founded.  I  think  that  neither  the  ap- 
pointment on  the  9th  May  nor  the  subsequent 
appointment  by  the  court  was  sufficient  to  take 
the  debts  out  of  the  order  and  disposition  of  the 
bankrupt  with  the  consent  and  permission  of  the 
true  owner,  unless  followed  within  a  reasonable 
time  by  the  appropriate  step  of  obtaining  posses- 
sion of  the  debts  by  giving  notice  to  the  debtor. 
This  was  not  done,  and  the  failure  appears  to  me 
to  be  attributable  to  a  default  on  the  part  of  the 
plaintiffs.  I  think,  therefore,  the  ti-ustee  in  bank- 
ruptoy is  entitled  to  these  book-debte. 

Solicitors  for  the  plaintiffs,  MorteUj  Cutler,  and 
Co. 

Solicitors  for  the  trustee  in  bankruptoy.  West, 
King,  Adams,  and  Co. 


June  25,  26,  and  July  6. 

(Before  Romeb,  J.) 

Beiqhton  v.  BEiOHTOir.  (a) 

Copyholds — Adm,ittance — ■Proclamations — Bight  of 
lord  to  seize  quousque — Possession — Statute  of 
Limitations  (3  &  i  Will.  4,  c.  27) — Beal  Pro- 
perty Limitation  Act  1874  (37  &  38  Vict.  c.  57). 

By  the  custom,  of  a  manor,  on  the  death  of  a  tenant 
intestate,  the  tenement  descended  to  all  his  male 
children  equally.  For  Tnore  than  twenty  years 
before  the  death  of  his  father  the  defendant  had 
been  in  possession  of  certain  copyhold  fields  of 
this  m,anor  as  tenant  to  his  father.  Neither  the 
defendant  nor  his  father,  who  had  been  in  pos- 
session before  him,  had  ever  been  admitted 
tenants  on  the  rolls,  nor  had  any  admission  in 
fact  taken  place  since  1786.  In  1876  and  1877 
proclamations  had  been  made  by  the  lord  for  the 
lieir  to  corns  in,  but  owing  to  a  difficulty  in  the 
title  no  admission  took  place,  and  no  third  proda- 
mution  toas  ever  m^de.  On  the  death  of  the 
father,  intestate,  in  1891,  the  defendant  elaijned 
a  possessory  title  to  the  property  as  freehold.  He 
pleaded  the  Statute  of  Mmitations  as  a  defence 
to  an  action  against  him  by  his  tu)o  younger 
brothers,  who  claimed  to  be  entitled  ejuouy  tnih 
him,  under  the  custom  of  the  manor. 

Held,  that  the  defendant  eotdd  not,  under  the  eir- 
eumstanees,  rely  upon  the  Statute  of  LinUUi- 
tions  as  against  hts  father,  and  those  claimtTig 
under  him.  And  also,  that,  as  there  had  not  been 
three  proclamations  or  a  special  notice  to  the  heir 
to  come  in,  followed  by  a  refusal,  the  lonPs  title 
to  seixe  quousque  had  not  arisen,  and  the 
Statute  of  Limitations  did  not  run  so  as  to  bar 
the    lord's  rights.     The  property  therefore  re- 

(a)  Beported  by  O.  Uacah,  Kaq.,  Barristar-at-JAw. 
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mained  copyhold  and  descended  aeeording  to  the 
eugtom  of  the  manor. 
The  Ecclesiastical  Gonunissioners  for  England  v. 
Parr  (71  L.  T.  Bep.  65;    (1894)  2   Q.  B.  420) 
followed. 

The  plaintiffs  were  two  brothers,  George  and 
William  Beighton ;  and  the  defendant,  Thomas 
Morley  Beighton,  was  their  eldest  brother,  who 
resided  at  Skegby,  Nottinghamshire.  The  claim 
was  for  a  declaration  that  the  plaintiffs  were 
entitled,  upon  the  intestacy  of  their  father, 
Richard  Beighton,  as  his  customary  heirs,  in 
equal  shares  with  the  defendant,  to  certain  copy- 
hold land  in  the  manor  of  Skegby;  for  an 
account  of  the  rents ;  and  for  a  partition.  The 
land  which  was  the  subject  of  the  action  consisted 
of  four  fields  in  Skegby,  called  Fullsicks ;  and  the 
question  was  whether  they  were  still  copyhold  or 
had  become  freehold,  either  by  presumption  of 
enfranchisement,  or  by  the  right  of  the  lord  of 
the  manor  to  seize  quoueque  having  become 
barred  by  the  operation  of  the  Statute  of  Limita- 
tions. The  title  to  the  greater  part  of  the  lands 
in  question  was  under  the  will  of  one  Thomas 
Morley  in  Sept.  1784,  who  devised  the  same 
to  Ann  Morley  for  life ;  and  after  the  determina- 
tion of  that  estate,  to  the  use  of  trustees  and 
their  heirs,  during  the  life  of  Ann  Morley,  in  trust 
to  preserve  contingent  remainders  ;  and  after  the 
death  of  Ann  Morley,  to  the  use  of  the  first  son 
of  the  body  of  Ann  Morley,  and  the  heirs  male 
of  such  first  son,  with  remainders  over.  This  will 
was  duly  enrolled  in  the  manor  court  of  Skegby. 
Ann  Morley  married  Richard  Beighton  (No.  1) ; 
and  in  1786  she  was  admitted  tenant  on  the  roUs. 
At  the  same  time  she  surrendered  to  uses  in 
accordance  with  those  contained  in  the  will  of 
Thomas  Morley,  and  the  trustees  to  preserve 
oontinKent  remainders  were  admitted  tenants  on 
the  rolls.  In  1796  Ann  Beighton  died.  Richard 
Bdgfaton  (No.  1)  died  in  lS2l.  Their  only  son, 
Richard  Beighton  (No.  2),  entered  into  possession 
of  the  rents  and  profits  of  these  copyhold  fields, 
bat  was  not  admitted  tenant  on  the  rolls.  No 
disentailing  deed  was  ever  executed. 

By  an  award  of  April  1823  the  Skegby  Inclosure 
Commissioners  awarded  to  Richard  Beighton 
(No.  2)  a  small  piece  of  land  (which  made  up  the 
whole  of  what  was  in  dispute)  in  lien  of  and  full 
satisfaction  for  his  share  and  interest  in  the  com- 
monable and  waste  land  then  dii«ctedto  be  inclosed. 
In  1859,  in  the  lifetime  of  Richard  Beighton  (No.2), 
his  son  Richard  Beighton  (No.  3)  was  let  into 
possession  of  aU  the  copyhold  hereditaments  by 
a  family  arrangement  between  his  father,  his  two 
brothers,  and  himself. 

By  an  agreement  dated  the  6th  Feb.  1866, 
between  Richard  Beighton  (No.  3)  and  his  eldest 
son,  the  defendant  Thomas  Morley  Beighton,  it 
was  witnessed  that  Richard  Beighton,  having  in 
his  own  right,  title,  and  occupation  four  fiSds, 
containing  twelve  acres  or  thereabouts,  caUed 
Ftdlsicks,  did  bargain  and  agree  with  Thomas 
"B&ghtoa,  his  son,  to  surrender  and  give  up  the 
possession,  and  all  right  and  title  of  two  of  the 
fomr  fields,  containing  about  six  acres,  unto  his 
son,  Thomas  Beighton,  "  to  have  and  to  hold  the 
same  without  any  lawful  let,  suit,  trouble,  moles- 
tation, or  denial  of  the  said  Richard  Beighton, 
or  an^  other  person  or  persons  acting  under  him, 
for  his  natural  Ufe,"  in  consideration  that  his  son. 


the  said  Thomas  Beighton,  should  from  the  date 
of  this  agreement  pay  all  the  poor  rates,  taxes, 
and  tithes  chargeable  upon  the  said  twelve  acres 
of  land,  but  should  not  be  responsible  for  any 
debts  that  Richard  Beighton  had  contracted 
before  the  date  of  the  agreement,  or  should  con- 
tract after.  And  it  was  also  agi-eed  that,  if 
Thomas  Beighton  failed  in  the  performance  of 
any  part  of  the  obligations  to  be  performed,  the 
agreement  was  to  be  absolutely  void  and  of  none 
effect.  This  document  was  stamped  as  an  agree- 
ment, and  aimed  by  both  parties  thereto,  and 
witnessed.  Thomas  Beighton  entered  into 
possession  imder  it,  and  continued  in  possession 
until  the  trial  of  this  action.  He  also  became 
possessed  of  the  other  two  fields,  and  built  a 
house  on  one  of  them  in  the  year  1873.  Richard 
Beighton  (No.  2)  died  in  Sept.  1869,  leaving 
three  sons. 

It  appeared  by  the  court-rolls  that  in  April 
1876  a  first  proclamation  was  made  at  the  court 
of  the  manor  of  Skegley,  for  the  heir  or  successor 
(Richard  Beighton  No.  3)  to  come  in  and  take 
admittance,  otherwise  the  same  would  be  seized 
into  the  hands  of  the  lord  until  such  admittance. 
A  second  proclamation  was  made  at  a  court  held 
in  April  1877.  At  a  court  held  in  1878  Richard 
Beighton  (No.  3)  attended,  but  not  having  the 
will  under  which  he  claimed  with  him,  nothing 
was  done.    No  third  proclamation  was  made. 

In  May  1878  the  steward  of  the  manor  wrote, 
calling  the  attention  of  Richard  Beighton  (No.  3) 
to  the  fact  that  he  had  not  yet  been  admitted.  In 
Feb.  1879  tiie  solicitor  of  Richard  Beighton 
(No.  3)  submitted  an  abstract  of  title,  and 
requested  admittance,  but  as  there  was  a  difEculty 
about  tiie  titie  the  matter  dropped,  and  he  was 
never  admitted.  No  admittance  had  taken  place 
since  1786.    The  fine  on  an  admittance  was  2s. 

In  Oct.  1891  Richard  Beighton  (No.  3)  died 
intestate  and  a  widower,  leaving  thi-ee  sons,  the 
defendant  and  the  two  plaintiffs.  By  the  custom 
of  the  manor,  on  the  death  intestate  of  a  tenant 
seized  to  himself  and  his  heirs,  or  the  heirs  of  his 
body,  and  leaving  children,  the  copyhold  tenement 
descended  to  aU  male  children  of  the  deceased 
tenant  equally. 

In  Nov.  1891  the  defendant,  through  his 
solicitor,  applied  to  be  admitted,  and  to  surrender 
to  uses  to  bar  the  customary  entail.  In  July 
1894  tiie  plaintiffs  began  their  action,  and  claimed 
ao  above  stated. 

The  defendant  claimed  as  heir-at-law  of  Richard 
Beighton  (No.  3),  and  denied  the  plaintiffs'  title, 
and  the  custom  of  the  manor ;  and  pleaded  that 
if  the  premises  were  ever  copyhold  of  the  manor 
they  had  become  freehold  by  presumption  of 
enfranchisement.  He  also  pleaded  that,  under 
the  Real  Property  Limitation  Act  1874,  and  the 
Statute  of  Limitations,  all  the  claims  of  the 
lord  of  the  manor  had  been  barred,  and  the 
premises  had  become  freehold.  There  was  evidence 
that  the  defendant  had  made  payments  to  the 
amount  of  about  lU.  a  year  to  his  father  in 
respect  trf  two  of  the  fields.  The  result  of  the 
evidence  on  this  and  other  points  sufSciently 
appears  in  the  judgment. 

Ingpen  for  the  plaintiffs. — This  land  has  always 
been  treated  as  copyhold,  and  was  so  considered 
by  the  defendant  himself  and  his  solicitor  down 
to  1891,  when  it  was  desired  to  get  rid  of  the 
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coatomaiy  entail.  No  admittance  on  the  rolls 
was  neoesaaTj  nntil  1869,  on  the  death  of  Richard 
Beighton  (No.  2).  Richard  Beighton  (No.  3)  had 
two  other  brothers,  but  being  in  possession  nnder 
a  family  arrangement  he  acquired  a  good 
statutory  title.  The  plaintiffs  and  the  defen£inte 
all  claim  through  Richard  Beighton  (No.  3),  and 
the  property,  on  his  death,  descended  according  to 
the  custom  of  the  manor  to  his  three  sons  in 
eqnal  shares.  As  to  the  lord's  rights  being 
barred,  the  statute  will  only  run  after  three 
proclamations  have  been  made,  or  a  special  notice 
has  been  given  to  the  tenant  to  come  in.  On  a 
refusal,  the  lord  would  be  entitled  to  seize 
quousque.  There  having  been  only  two  proclama- 
tions, and  no  special  notice,  ana  no  refusal  to 
come  in,  the  Statute  of  Limitations  does  not 
begin  to  run : 

The  Eceletiastical   Commiseioneri  for  England  v. 
Parr,  71  L.  T.  Eep.  65  :  (1894)  2  Q.  B.  420. 

In  this  case  Kay,  L.J.,  practically  withdrew  his 
remarks  made  in  the  case  of  Re  Lidiard  and 
Jaekion's  and  Broadley'a  Contract  (61  L.  T.  Rep. 
322;  42  Ch.  Div.  254),  where  he  held  that  the  lord 
must  make  proclamations  within  a  reasonable 
time  after  the  tenant's  death,  or  his  right  of  entry 
would  be  barred  by  the  statute.  Failure  to  come 
in  after  the  three  proclamations,  or  notice,  works 
a  forfeiture,  and  the  statute  would  run  from  the 
time  when  the  right  to  seize  arose.  Here  it  never 
arose  at  all.  Nor  can  thei-e  be,  under  the  circum- 
stances, any    presumption  of    enfranchisement: 

Turner  v.  IZ7i«  Guardians  of  the  Poor  of  the  We$t 
Bromvnch  Union,  3  L.  T.  Sep.  662 ;  9  W.  R.  155  ; 

Roe  d.  Johnton  v.  Ireland,  11  East,  280. 
The  negli^nce  of  the  lord  to  enforce  his  right  to 
fines,  &c.,  IS  not  enough. 

W.  H.  Stevenson  for  the  defendant. — ^I  do  not 
rely  upon  any  presumption  of  enfranchisement. 
Notice  to  attend  at  the  court,  served  upon  the  heir, 
is  suf&cient  to  entitle  the  lord  to  seize  in  default 
of  the  heir  appearing : 

Doe  d.  Borer  v.  Trueman,  1  B.  &  Ad.  736,  746. 
If  there  is  no  snch  notice  given,  then  the  proclama- 
tions are  required.  Here  the  letters  to  Richard 
Beighton  (No.  3)  or  his  solicitor,  requiring  him  to 
come  in,  are  a  sufficient  notice.  [Romee,  J. — 
Richard  Beighton  (No.  3)  was  only  one  of  several 
coheirs,  and  the  notice  was  never  served  upon  bim.] 
I  submit  it  is  sufficient  notice,  and  he  promised  to 
do  what  was  necessai'y.  The  lord's  nght  having 
arisen,  the  statute  applies,  and  the  limd  is  now 
freehold.  There  can  be  a  freehold  title  acquired 
by  adverse  possession  of  what  has  been  treated  as 
copyhold : 

Attorney-Oeneral  v.  Tomline,  42  L.  T.  Bep.  880 ; 
15  Ch.  Div.  150,  158. 
A  quit  rent  payable  for  copyholds  can  be  barred 
by  nonpayment  for  twelve  years  : 

HowUt  V.  Earl  of  Harrington,  68  L.  T.  Bep.  703  j 
(1893)  2  Ch.  497. 
The  neglect  of  the  heir  or  successor  to  come 
in  is  sufficient : 

Doe  d.  Bover  v.  Trueman  (ubi  eup.). 
The  defendant  entered  under  the  agreement 
with  his  father  as  to  pai-t  of  the  lands,  and 
as  to  the  rest  on  the  condition  that  he  would 
support  his  father.  On  the  evidence,  there  was 
no  rent  paid,  but  small  sums  were  sent  as  they 
were  required  by  the  father.    [Romeb,  J. — You 


entered  under  a  licence.]  It  is  more  like  entering 
under  a  void  lease,  as  in  the  case  of  The  Pren- 
dent  and  Qovemora  of  Magdalen  Hospital  v. 
KnotU  (40  L.  T.  Rep.  466;  4  App.  Gas.  324); 
Churcher  v.  Martin  (61  L.  T.  Rep.  113 ;  42  Ch. 
Div.  312). 

Ingpen  in  reply. — ^The  agreement  of  1866 
enabled  the  defendant  to  hold  the  two  acres 
during  the  life  of  his  father.  It  was  a  letting, 
and,  moreover,  a  voidable  agreement  quite  incon- 
sistent with  the  possession  of  the  fee  simple,  as 


claimed. 


Cur.  adv.  vvU. 


July  6. — RoHEK,  J. — The  first  question  is 
whether,  as  between  the  defendant  and  his 
father's  heirs,  the  defendant  has  acquired  a  title 
to  the  fields,  the  subject  of  this  action,  as  against 
the  heii-s,  by  the  Statute  of  Limitations.  \^ith 
regard  to  two  of  the  fields  in  dispute  I  have 
fortunately  in  writing  the  agreement  come  to 
between  the  defendant  and  his  father,  under 
which  the  defendant  obtained  possession,  and 
under  which  he  retained  possession  until  the 
father's  death.  It  is  dated  the  6th  Feb.  1866, 
and  is  a  very  informal  and  badly  worded  docu- 
ment, but  I  think,  on  full  consideration,  its 
meaning  is  sufficiently  clear ;  and  seeing  that  the 
defendant  obtained  possession  on  the  footing  of 
it,  and  that  it  has  been  acted  upon  by  both 
parties  for  so  long,  it  is  the  duty  of  the  court  to 
give  effect  to  it  if  that  can  be  done.  And  I 
myself  see  no  sufficient  reason  why  that  agree- 
ment is  not  to  be  regarded  as  a  valid  one,  enforce- 
able during  the  lifetime  of  the  father  by  a  court 
of  equity.  The  agreement  is  in  substance  one  for 
a  lease  by  the  father  to  the  defendant  of  the  two 
fields  for  the  life  of  the  father,  on  the  terms  that 
the  son  shall,  during  the  tenancy,  pay  all  out- 
goings '  for  rates,  taxes,  and  tithes,  payable  in 
respect,  not  only  of  the  two  fields,  but  of  two 
other  of  the  fields  in  dispute,  which  then  belonged  to 
the  father.  And  there  is  a  provision,  in  effect, 
for  determining  the  tenancy,  if  the  defendant 
shall  not  make  the  payments  above  mentioned. 
That  agreement  was  acted  on  during  the  father's 
life,  and  until  it  determined  by  the  death  of  the 
father,  the  position  of  the  son  was  as  tenant  of 
the  father  under  the  agreement,  which  was  one 
that  a  court  of  equity  would  decree  to  be 
specifically  enforced.  Now,  at  law,  not  consider- 
ing the  equitable  rights,  the  position  of  the 
defendant  was  that  of  tenant  at  will.  I  say 
tenant  at  will,  because  the  payments  to  be  made 
by  the  defendant  during  the  tenancy  not  being 
to  the  father  direct,  there  was  no  payment  of 
rent  to  the  father  under  the  agreement  proved 
before  me  that  could  be  laid  hold  of  as  consti- 
tuting a  tenancy  from  year  to  year.  But,  in 
equity,  the  defendant  was  tenant  for  the  lifetime 
of  the  father,  and  if  the  father  had  attempted 
by  action  to  recover  possession  against  the  son, 
the  latter  could  have  relied  on  the  agreement., 
and  the  court  would  have  had  regard  to  it,  and 
specifically  enforced  it,  if  necessary;  and  the 
father  must  have  failed  in  his  action.  Under 
these  circumstances  the  son  could  not,  under  the 
Statute  of  Limitations,  up  to  the  death  of  the 
father,  have  acquired  a  title  to  the  two  fields,  as 
against  the  father  and  those  claiming  under  him. 
The  father's  equitable  title  in  reversion  was  not 
barred:  {Archibald  v.  Scully.  5  L.  T.  Rep.  160; 
9  H.  of  L.  360;    Brummond  v.  Sant,  25  L.  T. 
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Bep.  419;  L.  Rep.  6  Q.  B.  763;  Walsh  v.  Lons. 
dale,  46  L.  T.  Eep.  868 ;  21  Ch.  Div.  9  ;  Lowiher 
T.  fleorer, 60L.  T.  Rep.  310 ;  41  Ch.  Div.  248, 264.) 
The  defence,  therefore,  of  the  Statute  of  Limita- 
tioQ,  BO  far  as  it  concerns  these  two  fields,  fails  as 
against  the  plaintiffs'  claiming  under  the  father. 
With  r^^rd  to  the  remaining  land,  the  subject  of 
this  action,  the  evidence  is  verj  conflicting,  but 
on  consideration  1  have  come  to  the  conclusion 
that,  in  fact,  the  defendant  acquired  the  land,  not 
(as  he  states)  as  a  gift  fi-om  the  father,  bat  as 
tenant  to  the  father  on  terms  of  paying  rent  for 
it,  and  that  the  sums  which  are  pi-oved  to  have 
been  paid  by  the  defendant  to  his  father,  extend- 
ing down  to  shortly  before  the  father's  death, 
were  paid  in  respect  of  this  land  and  as  rent  for 
it.  And,  in  considering  the  evidence,  I  have 
thought  it  safer,  in  favour  of  the  defendant,  to 
disregard  so  much  of  the  evidence  of  the  plaintiffs 
as  depended  on  statements  made  by  the  father 
not  in  the  presence  of  the  defendant.  I  need  not 
go  through  the  evidence  in  detail  to  show  how  it 
is  I  have  arrived  at  this  conclusion,  but  I  wish  to 
point  out  the  noticeable  fact  that  until  the 
defence  in  this  action  the  defendant  never  claimed 
to  be  owner  of  the  land  as  against  his  father. 
On  the  contrai-y,  shortly  before  the  death  of  the 
father  he  was  taking  advice  as  to  how  he  conld 
acquire  the  land  by  obtaining  a  will  of  it  from  the 
father,  and  spoke  of  making  an  arrangement  with 
his  father  by  which  he  might  obtain  the  property ; 
and  after  the  father's  death  he  was  seeking  to 
obtain  admission  to  the  land  as  copyhold  on  the 
footing  of  the  land  being  his  father  s,  and  of  his 
being  entitled  as  heir  to  the  father.  Upon  the 
above  findings  of  fact  the  Statute  of  Limitations 
is  not  available  to  the  defendant,  for  hispaymenCs 
on  account  of  the  rent  have  been  made  within  the 
statutory  period.  This  being  so,  I  have  now  to 
consider  whether  the  land  was  copyhold  of  the 
manor  of  Skegley  at  the  father's  death.  If  it  was, 
then  the  plaintiffs  are  entitled,  as  claimed  by 
them,  for  the  custom  of  the  manor  as  pleaded  by 
them  has  been  proved.  But  before  1  consider  this 
question  I  must  first  deal  with  a  point  taken  on 
behalf  of  the  defendant.  It  was  said  that  the 
father,  Richard  Beighton  (No.  3),  was  not  entitled 
to  the  land,  inasmnch  as  he  was  only  one  of 
sereral  sons  living  at  the  death  of  his  father, 
Richard  Beighton  (No.  2),  who  died  in  Sept. 
1869.  But,  as  between  Richard  Beighton  (No.  3) 
and  his  brothers,  and  those  claiming  under 
the  brothers,  the  former  (under  a  family  arrange- 
ment) had  been  in  possession  as  owner  of  the 
property,  by  himself  and  his  tenant,  the  defen- 
dant, for  BO  many  years  that  a  perfectly  good  title 
had  been  acquired  by  possession.  And,  moreover, 
the  defendant,  having  acquired  and  held  posses- 
fiion  as  tenant  of  the  father,  cannot  set  up  that 
possession  as  giving  him  a  title  against  the 
father,  or  those  claiming  under  the  uither.  At 
the  father's  death  the  father  was  entitled  to  the 
property  as  against  the  defendant ;  and  those 
claiming  as  customary  heirs  of  the  father  (if  the 
property  be  copyhold)  are  entitled,  in  right  of  the 
father,  to  emorce  his  title  as  against  the 
defendant.  I  therefore  proceed  to  consider  the 
question  whether  the  land  is  really  copyhold. 
That  it  was  originally  copyhold  is  not  in  dispute. 
And  it  is  admitted  that,  under  the  circumstances, 
no  enfranchisement  can  be  presumed,  so  that  I 
seed  not  give  mj  reasons  for  holding  that  no 


enfranchisement  can  be  presumed,  and  that  this 
case  is  quite  distinguiBhable  from  Be  Lidiard  and 
Jackson's  and  Broadley's  Contract  (61  L.  T.  Rep. 
322 ;  42  Ch.  Div.  254).  But  the  defendant  says 
that,  by  the  Statute  of  Limitations  the  lord  is 
barred  from  asserting  his  rights,  and  the  land 
must  therefore  be  regarded  as  freehold.  But  down 
to  the  commencement  of  this  action  the  land  has 
been  regarded  and  treated  as  copyhold,  both  by 
the  lord  and  by  the  defendant  and  his  father,  and 
within  recent  times  the  defendant  and  the  father 
in  the  father's  lifetime,  and  the  defendant  since 
his  death,  have  i-eco^ised  the  lord's  title,  and 
souc^ht  to  obtain  admission  on  the  rolls  as  copy- 
hold tenants  of  the  manor  of  this  land.  And  the 
lord  is  no  party  to  this  action,  and  has  not  seized 
and  is  not  seeking  to  seize  the  land  quousque,  or 
for  any  forfeiture,  but  is  willing  to  admit  a  tenant 
on  the  rolls  for  this  land  on  being  satisfied  of  the 
title  of  the  tenant.  And,  under  these  circum- 
stances, I  do  not  see  how  I  could  in  this  action 
well  decide,  on  the  ground  of  the  Statute  of 
Limitations,  that  the  lord's  rights  were  all  ban-ed 
at  the  father's  death,  and  that  the  land  must 
therefore  be  treated  as  descending  by  the  common 
law  as  ordinary  freehold.  But  assume  that  I 
have  now  to  consider  the  question  of  the  statute, 
how  does  the  matter  stand  ?  Before  the  case  of 
The  Ecclesiastical  Commissioners  for  England  v. 
Porr  (71 L.  T.  Rep.  65  ;  (1894)  2  Q.  B.  420),  it  was 
supposed  by  some  that  in  a  case  like  the  present 
the  statute  ran  from  the  time  when  the  lord  might 
have  perfected  the  right  to  seize  after  he  knew  of 
the  death  of  the  last  admitted  tenant ;  but  by  the 
Court  of  Appeal  in  that  case  it  was  decided 
that  the  time  ran  only  from  the  time  when  the 
tenant,  who  ought  to  take  admittance,  refused 
to  come  in  after  the  lord  had  made  the  necessary 
three  proclamations,  or  given  notice  to  the 
tenant  to  come  in.  The  Master  of  the  Rolls 
in  that  case  says,  at  page  431 :  "  In  other 
words,  it  seems  to  me  that  there  is  no  for- 
feiture, nothing  upon  which  an  action  of  eject- 
ment against  the  right  heir  can  be  maintained 
unless  there  have  oeen  three  proclamations; 
or  unless,  as  it  is  afterwards  put,  there  is 
express  notice  to  the  heir  to  come  in.  If  that  is 
80,  it  is  the  refusal  to  come  in  which  works  a 
forfeiture.  Even  after  the  proclamations  or 
notice,  as  the  case  goes  on  to  point  out,  there  is 
no  forfeiture  unless  it  be  shown  that  the  heir  has 
refused  to  come  in.  It  is  the  refusal  to'  come 
which  works  the  forfeiture,  and  thus  there  is  no 
cause  of  action  until  such  refusal.  If  so,  the 
Statute  of  Limitations  against  a  right  of  entry, 
or  against  a  right  to  bring  the  action,  only 
lies  between  the  time  when  the  cause  of  action 
arises  and  the  time  when  the  action  is  brought ; 
that  is  to  say,  between  the  time  when,  uter 
proclamation  or  notice,  the  heir  has  refused 
to  come  in,  and  the  time  when  the  action 
for  ejectment  is  brought."  And  Kay,  L.J.  says 
at  p.  433:  "The  qnertion  is  when  the  right  to 
make  an  entry  or  bring  an  action  first  accrued. 
It  has  been  argued,  and  I  suppose  that  is  the 
view  which  impressed  me  on  the  former  occasion, 
that  the  right  to  make  an  entry,  at  any  rate, 
accrued  when  the  copyhold  tenancy  became 
vacant,  and  that  the  making  of  proclamations,  or 
giving  notice,  are  only  machinery  to  obtain  entry. 
Is  that  soP  As  to  an  action,  it  could  not  be 
brought  until  after  notice  given  or  proclamatios» 
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made,  and  the  tenant  has  refused  or  declined  to 
come  in.  The  passage  read  by  the  Master  of  the 
Rolls  is,  I  think,  conclusive  upon  this  point. 
Until  such  refusal  there  is  no  forfeittire ;  and, 
therefore,  upon  further  consideration,  I  have 
come  to  the  conclusion  that  until  such  refusal 
there  is  no  right  of  entry  or  right  of  action  on 
the  part  of  the  lord  to  seize  the  land  quowtque  in 
order  to  compel  the  tenant  to  come  in  to  be 
admitted."  I  think  that  when  Kay,  L.J.  spoke 
of  neglect  on  the  part  of  the  tenant  in  coming  in 
he  meant  such  a  neglect  as  amounted  to  a  refusal, 
something  that  put  the  lord  at  arm's  length  and 
fairly  gave  him  notice  that  the  tenant  was 
challenging  his  right  as  lord.  And,  if  I  may 
respectfully  say  so,  there  are  cogent  grounds  for 
this.  It  ought  not  to  be  that  a  lord  should  be 
bound  to  seize,  or  be  bound  to  bring  an  action  in 
a  case  where  the  tenant  in  no  way  challenges  the 
lord's  rights,  and  the  lord  has  no  desire  to  seize, 
or  to  bring  a  hostile  action  against  the  tenant. 
Now,  in  the  present  case,  clearly  the  statute  did 
not  run.  For  not  only  were  there  no  three 
proclamations,  but  if  and  so  far  as  any  of  the 
letters  written  to  Richard  Beighton  (No.  3),  or 
his  solicitors,  are  to  be  regarded  as  formal  notices 
by  the  lord  to  him  to  come  in,  they  were  met,  not 
by  a  refusal,  but  by  a  recognition  on  his  part  of 
the  lord's  rights,  and  were  followed  by  proceed- 
ings having  as  their  object  his  admittance  on  the 
rolls,  which  proceedings  have  hitherto  not  been 
followed  by  admittance  because  of  the  difficulty 
attending  the  title  to  admittance  of  Richard 
Beighton  (No.  3).  Therefore,  in  my  opinion,  the 
defence  of  the  statute  fails.  It  follows  that  as 
between  the  parties  to  this  action  the  plaintiffs 
are  entitled  to  two-thirds  of  the  lands,  and  the 
defendants  to  the  remaining  third,  for  the  estate 
in  them  of  Richard  Beighton  (No.  3)  at  the  time 
of  his  death.  And  as  the  defendant  has  sub- 
stantially failed  in  the  action,  he  must  pay  the 
costs  so  far  as  increased  by  his  denying  the 
plaintiffs'  title. 

Solicitors  for  the  plaintiffs,  Jb&nson,  WeatheraU, 
and  Bturt,  for  W.  0.  Eking,  Nottingham. 

Solicitors  for  the  defendant,  Swann  and  Co.,  for 
James  Wearing,  Mansfield. 


April  4,  5,  6,  8,  May  11,  and  July  26. 

(Before  Wkioht,  J.) 
Simpson  v.  The  Cobpobation  op 

GODMANOHESTEB.  (a) 

Eusement — Opening  river  locks — Grant  or  licence 
by  deed — Notice — Prescription — Presumption  of 
lost  grant— Prescription  Act  1832  (2  <fe  3  Will. 
4,  c.  71),  s.  2. 

For  a  long  series  of  years  the  Corporation  of  G. 
had  exercised  the  uninterrupted  right,  in  times 
of  flood,  of  opening  the  gates  of  three  locks 
on  the  river  0.,  which  belonged  to  the  plaintiff 
and  his  predecessors.  Thu  right  was  trace- 
able to  a  deed  of  1689,  by  which  the  plaintiff^s 
predecessor  took  from  the  Corporation  of  G. 
a  conveyance  of  the  site  of  one  of  the  locks, 
and  by  the  same  deed  granted  that  in  case 
of  default  by  the  miller  of  G.,  it  should  he 
Mvcfxilfor  the  bailiffs  of  G.,  for  the  tim^  being, 

(a)  Beported  by  G.  Hacak,  Esq.,  Barrltt«r-at-L»w, 


for  ever  thereafter,  upon  every  likelihood  offl^xA, 
to  open  and  keep  open  the  gates  of  the  sluices  at 
the  three  locks  m  question,  until  the  waters  had 
fallen.  The  plaintiff  was  a  purchaser  for  value 
of  the  three  locks,  and  also  ovmer  of  the  navigation 
rights  on  this  part  of  the  river,  and  had  no 
notice,  actual  or  constructive,  of  the  deed  of  1689. 
He  claimed  to  restrain  by  injunction  the  exercise 
of  the  right  in  question. 

The  defendants  were  the  owners  of  the  manor  of  G. 
and  of  various  specified  pieces  of  land  at  G., 
including  the  "  Freeman's  Fen "  and  certain 
common  dUotm.ents,  and  they  claimed  this  rigU 
on  behalf  of  themselves  and  their  tenants,  and 
those  entitled  to  rights  of  common. 

Held,  that  the  defendants'  daim  could  be  supported 
on  the  presumption  of  a  lost  grant,  apart  from 
the  grant  contained  in  the  deed  of  1689,  which 
was  bad  as  a  grant  of  an  easement  in  gross. 

Held  also,  that  the  primil  facie  prescription  from 
uninterrupted  enjoyment  was  not  defeated  by  the 
deed  of  1689,  which  could  not  be  treated  as  a 
"  consent  or  agreement  expressly  given  by  deed  " 
within  the  meaning  of  sect.  2  of  the  Prescription 
Act  of  1832. 

The  plaintiff,  Leonard  Taylor  Simpson,  was  the 
owner  of,  and  in  possession  of,  three  locks  on.  the 
river  Ouse,  in  the  county  of  Huntingdon,  known 
as  Godmanchester  lock,  Houghton  lock,  and 
Hemingford  lock,  and  of  the  ground  on  which 
these  locks  were  erected.  Each  of  these  locks  had 
two  pairs  of  i^ates.  He  was  also  the  owner  of 
certain  navigation  and  other  rights  over  that  part 
of  the  river  Ouse  in  which  these  locks  were 
situated,  by  virtue  of  certain  letters  patent,  of  the 
11th  Dec.  1638,  granted  by  King  Charles  I.  to  one 
Arnold  Spencer,  his  heirs  and  assigns.  On  the 
12th  Nov.  1894  the  defendants  entei'ed  upon  the 
Grodmanchester  lock  and  forced  open  all  the  gates, 
and  kept  the  same  open  for  two  hours.  On  the 
16th  Nov.  the  defendants  prevented  the  plaintiff 
and  his  servants,  for  the  whole  of  the  afternoon, 
from  closing  the  gates  of  the  Godmanchester  and 
Houghton  locks,  which  were  kept  open  during 
that  period.  And  on  the  17th  Nov.  1894,  when 
the  plaintiff  had  closed  one  pair  of  the  gates  of 
the  Godmanchpster  and  Houghton  locks  res- 
pectively, the  officers  of  the  corporation  forced 
them  open  and  kept  them  open  until  the  19th 
Nov.  1894,  when  the  writ  in  the  action  was  issued. 
There  was  a  considerable  flood  in  the  river  Ouse 
on  all  these  occasions.  The  plaintiff  alleged 
injury  to  the  foundations  and  gates  of  the  God- 
manchester and  Houghton  locks,  and  claimed  an 
injunction  to  restrain  the  defendants  from  tres- 
passing upon,  forcing  open,  or  otherwise  inter- 
lering  with  the  three  locks  above  mentioned,  and 
damages. 

In  their  statement  of  defence  the  defendants 
referred  to  various  charters,  dating  from  the  time 
of  King  John,  and  (inter  alia)  to  a  decree  of  1515, 
that  certain  works  should  be  performed  by  the 
Abbot  of  Ramsey,  who  had  erected  sluices  on  the 
river  Ouse,  and  that  in  time  of  flood  the  abbot 
and  his  successors,  their  tenants  and  farmers  of 
the  mills,  should  in  all  convenient  and  goodly 
haste,  for  the  speedy  and  hasty  avoiding  of  the 
said  waters,  from  time  to  time  "  pull  up  all  the 
floodgates,"  and  in  case  the  abbot  and  his  suo> 
oessors,  &o.,  should  be  remiss  in  so  doing,  then  it 
should  be  lawful  for  the  King's  tenants  to  pull 
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m  the  floodgates,  without  mterruption  of  the 
abbot,  &0.,  and  keep  them  np  untu  the  floods 
were  abated. 

The  defendants,  in  the  last  amendment  of  their 
pleading,  stated  th&t  for  many  years  before  the 
date  of  the  letters  patent  of  the  11th  Dec.  16,38 
the  Corporation  of  Godmanchester  were,  and 
had  ever  since  been,  the  owners  of  the  manor  of 
GSodmanchester,  and  yarious  specified  lands  and 
hereditaments,  including  one  csdled  the  Freeman's 
Fen,  and  two  commons.  They  were  also  the 
owners  of  the  bed  of  the  river  Ouse  within  the 
borough  of  Grodmanchester,  and  of  the  back 
streams  and  public  drains,  and  also  of  the  soil  of 
the  public  roads  within  the  borough. 

In  Not.  1689  one  moiety  of  the  navigation  and 
all  rights  under  various  charters  and  Acts  had 
become  vested  in  one  Henry  Ashley. 

By  an  indenture  of  tlie  3rd  Dec.  1689,  made 
between  the  bailiffs,  assistants,  and  commonalty  of 
the  borough  of  Godmanchester  of  the  one  part,  and 
the  said  Henry  Ashley  of  the  other  part,  in  con- 
sideration of  1202.  paid  by  Ashley  to  the  bailiffs, 
Ac,  of  Godmanchester,  ihey  granted  and  con- 
firmed to  Ashley  in  fee  a  piece  of  gi-ound  in 
Godmanchester  called  Milne  Holt,  being  in 
breadth  two  poles  and  in  length  seven  poles,  and 
likewise  all  those  sluices  on  the  said  piece  of 
{i^und  built ;  and  Ashley  by  the  same  deed 
promised  and  granted  to  and  with  the  said 
bailiffs,  assistants,  and  commonalty  of  the  said 
borough  that  he  would  repair  the  said  sluices  and 
piece  of  ground,  "and  moreover  that  it  should  be 
uwfnl  to  and  for  the  miller  of  the  said  Godman- 
chester mills  for  the  time  being,  and  in  his 
default  or  omission  for  such  person  or  persons, 
officer  or  officers,  as  should  be  thereupon 
appointed  by  the  lailiffs  of  Godmanchester  for 
the  time  being,  for  ever  thereafter,  upon  every 
likelihood  and  appearance  of  any  flood  or  outrage 
of  water,  to  set  open,  and  keep  open,  or  else  to 
take  off  the  gates  of  the  aforesaid  sluices,  and 
also  aU  the  gates  of  the  sluices  in  or  near 
Houghton,  and  also  the  gates  of  the  sluices  in  or 
near  the  Milnes  at  or  near  Hemingford  Grey  in 
the  said  county  of  Huntingdon,  and  lay  them 

rn  the  land  by  the  side  of  the  said  sluices  until 
waters  should  be  fallen  and  the  floods  well 
abated."  Ashley  subsequently  acquired  the 
entirety  of  the  said  navigation.  By  an  Act 
of  the  6  Geo.  1,  empowering  Ashley  to  re- 
pair and  improve  the  navigation,  there  was  a 
proviso  safeguarding  the  rights,  privileges,  and 
usages  of  the  ancient  Corporation  of  Godman- 
chester for  preventing  the  overflowing  of  the 
meadow  grounds  belonging  to  the  inhabitants ; 
and  it  was  also  enacted  that  the  Corporation  of 
Godmanchester  should  have  power  to  open  the 
gates  at  the  stanch  of  St.  iTes  in  times  of  flood 
in  default  of  the  same  being  done  by  the  owner  or 
keeper  of  the  gates. 

The  defendants  claimed  that  the  acts  com- 
plained of  were  necessary  for  the  preservation  of 
their  property  in  Godmanchester ;  that  they  had, 
as  such  owners  on  their  own  behalf,  or  as  trustees 
or  agents  for  and  on  behalf  of  their  tenants  and 
occupiers  of  the  hereditaments  mentioned,  or  on 
behalf  of  the  persons  entitled  to  rights  of 
common  on  the  East  and  West  Common  allot- 
ments, or  in  all  such  capacities,  and  in  fact  for 
250  years — or  for  much  more  than  forty  years 
before  the  acts  complained  of  by  the  plaintiff — 


enjoyed  as  of  right,  and  without  interruption, 
the  right  of  opening  and  keeping  open  the 
gates  of  the  sluices  or  locks  at  Godmanchester, 
Houghton,  and  Hemingford  in  time  of  flood, 
and  upon  every  likelihood  or  appearance  of  flood, 
in  order  to  prevent  damage  or  injury  to  the 
several  hereditaments,  and  they  claimed  the  ease- 
ment or  right  to  cause  the  waters  of  the  river 
Case  to  pass  through  the  sluices  or  locks  in  time 
of  flood  for  the  benefit  of  the  borough  of  God- 
manchester, and  as  a  protection  for  the  here- 
ditaments, and  the  occupiers  thereof,  and  they 
claimed  to  be  entitled  to  the  said  easement  or 
right  as  well  by  virtue  of  the  Act  of  2  &  3 
Will.  4,  c.  71,  as  under  the  indentui-e  of  the 
Srd  Dec.  1689,  or  under  some  lost  grant  or  lost 
grants.  It  was  also  alleged  by  the  defendants 
that  the  plaintiff  had  notice  of  the  rights  and 
easements  of  the  defendants  when  he  purchased 
the  navigation  on  the  3rd  Feb.  1893.  In  his  re-  - 
amended  reply,  the  plaintiff  said  that  the  right 
exercised  was  by  permission  of  the  owners  of  the 
locks,  that  it  was  destructive  to  the  locks,  and  a 
nuisance  to  the  navigation. 

The  various  charters  and  Acts  in  the  title  of 
the  plaintiff  and  of  the  defendants,  and  the 
result  of  the  evidence  adduced,  sufficiently  appear 
from  the  judgment. 

Coteng-Hardy,  O.C.,  Hopkiiison,  Q.C.,  and  E.  B. 
Simpson  for  the  plaintiff. — Unless  the  defendants 
can  justify  under  the  deed  of  1689,  or  by  prescrip- 
tion their  entryis  a  trespass  which  the  plaintiff 
can  restrain.  He  had  no  notice  whatever  of  the 
deed  of  1689,  which  was  practically  forgotten  by 
all  parties.  Kor  can  constructive  notice  b^ 
impbed : 

Bailey  v.  Bame$,  G9  L.  T.  Bep.  542 ;  (1894)  1  Ch. 

25; 
Auaterberry   v.  The   Corporation   of    Oldham,   53 
L.  T.  Bep.  543  ;  29  Ch.  Div.  750. 

What  was  conferred  by  the  deed  was  more  in 
the  nature  of  a  licence : 

Heap  V.  Hartley,  42  Ch.  Div.  461. 

If,  upon  a  true  construction  of  the  deed,  it 
amounts  to  a  grant  of  an  easement,  then  it  is  bad 
being  a  grant  of  an  easement  in  gross.  An  ease- 
ment must  be  granted  in  respect  of  a  dominant 
tenement,  and  the  grant  to  the  corporation  was 
not  made  to  them  as  owners  of  any  dominant 
tenement,  nor  are  the  alleged  rights  claimed  in 
respect  of  any  particular  tenement.  In  addition 
to  this  objection  there  was  no  power  for  Ashley,  as 
tenant  in  common  of  two  of  these  locks,  to  grant 
an  easement  over  them  which  affected  the  rights 
of  the  other  tenant  in  common  : 

The  Durham  and  Sunderland  Railway  Company  v. 
Wawn,  3  Beav.  119. 

No  claim  can  also  be  established  by  prescription, 
as  this  deed  of  1689  was  a  deed  in  writing  ex- 
pressly made  for  the  purpose  of  giving  a  consent 
to  the  enjoyment  of  this  easement,  within  the 
concluding  words  of  the  second  section  of  the 
Prescription  Act  1832.  (a) 

(a)  PreBoription  Aot  (2  &  3  Will.  4,  o.  71),  b.  2:  And 
be  it  farther  enacted  that  no  ohum  which  may  be  law- 
folly  made  at  the  common  law,  by  otuatom,  prescription, 
or  gfiant,  to  any  way  or  oUier  easement,  or  to  any 
watereonrse,  or  the  use  of  any  water,  to  be  enjoyed  or 
derived  npon,  over,  or  from  any  land  or  water  of  oar  said 
Lord  ihe  King,  his  heirs  or  anooesBorB,  or  being  parcel 
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Neville,  Q.G.,  and  Methold  for  the  defendants. 
— There  is  evidence  of  nnintermpted  nser  of  this 
right  to  open  the  gates,  going  back  to  at  least  as 
fttf  as  1748.  It  can  be  supported  by  the  pre- 
sumption of  a  lost  grant,  as  such  a  user  could  not 
have  existed  for  so  long  without  any  question, 
except  under  a  grant.  The  deed  of  1689  is  in  our 
favour ;  the  grant  of  the  easement  there  can  be 
supported;  it  has  been  acted  upon  ever  since. 
But,  if  bad  as  a  grant  of  an  easement  in  gross,  a 
presumption  of  a  lost  grant  can  be  made,  as  the 
court  will  seek  to  discover  a  legal  origin  for  a 
user  which  has  continued  uninterruptedly  for 
80  long. 

Coxen»-Hardy,  Q.C.,  in  reply. 

Cur.  adv.  vult. 

July  26. — ^Wbioht,  J. — The  question  in  this 
case  is  whether  the  defendant  corporation  can 
justify  their  ancient  practice  of  opening  in  times 
of  flood  cei-tain  locks  belonging  to  the  plaintifE 
as  proprietor  of  the  navigation  of  the  river  Ouse. 
They  nave  for  centuries  exercised,  and  in  1515 
they  finally  established  (by  a  decree  of  the 
Duchy  Court  which  is  recited  in  letters  patent  of 
1524),  as  against  owners  of  mills,  a  similar  right 
to  open  the  mill-gates,  and  that  right  is  not  in 
question.  It  will  be  necessaiy  to  consider  in 
detail  the  history  of  the  plaintiff's  navigation; 
but  the  result  may  be  summarised  as  follows: 
Prom  St.  Neots,  above  Grodmanchester,  to  St. 
Ives,  below  it,  the  lands  on  the  banks  of  the 
Ouse  have  always  been  subject  to  floods.  The 
embankments  or  mill-dams  of  ancient  mills 
dating  from  about  1280  are  at  Grodmanchester, 
belonging  to  the  corporation,  and  others  at 
Houghton  and  Hemingford,  lower  down  the  river, 
belonging  to  other  persona,  increased  the  de- 
structiveness  of  the  floods  by  penning  back  the 
water.  The  plaintiff's  navigation  includes  the 
whole  of  this  part  of  the  Ouse.  His  locks  are 
cnt  through  the  embankments  of  or  near  the 
mills,  and  do  not,  even  when  closed,  increase  the 
obstruction  caused  by  the  embankments,  but 
when  opened  give  additional  outlet  to  the  waters. 
They  were  constructed,  in  a  different  form  pro- 
bably about  1660,  and  reconstructed  in  their 
present  form  about  1834.  So  far  back  as  living 
memory  goes,  the  defendants  have  without  oppo- 
sition and  as  of  right  opened  them,  or  ordered 
the  servants  of  the  plaintiff's  predecessors  to  open 
them  in  times  of  flood,  and  the  defendants' 
records  cany  back  unbroken  evidence  of  the 
practice  at  least  to  1748,  and,  although  in  one 
instance  in  1766  there  is  some  appearance  of  leave 
having  been  asked,  I  think  that  the  proper  con- 

ol  the  dncby  of  Lasoaster,  or  of  the  dacby  of  ComwaU, 
or  being  the  property  of  any  ecclesiastical  or  lay  person, 
•or  body  oorpomte,  when  such  way  or  other  matter  as 
herein  last  before  mentioned  shall  hare  been  actoaUy 
«Dioyed  by  any  person  claiming  right  thereto  without 
intermption  for  the  full  period  of  twenty  years,  shall  be 
defeated  or  destroyed  by  showing  only  that  snob  way  or 
otiier  matter  was  first  enjoyed  at  any  time  prior  to  such 
period  of  twenty  years,  bnt  nevertheless  snoh  daim  may 
be  defeated  in  any  other  way  by  which  the  same  is  now 
liable  to  be  defeated ;  and  where  snoh  way  or  other 
matter  as  herein  last  before  mentioned  shall  have  been 
so  enjoyed  as  aforesaid  for  the  full  period  of  forty  years, 
the  right  thereto  shall  be  deemed  absolute  and  inde- 
feasible, nnless  it  shall  appear  that  the  same  was 
enjoyed  by  some  consent  or  agreement  oxpressly  given 
or  made  for  that  pnrpose  by  deed  or  writinjr. 


elusion  is  that  the  practice  was  followed  as  of 
right  as  far  back  as  any  evidence  extends.    The 
acquiescence  of  the  plaintiff's  predecessors  is  the 
more  remarkable  inasmuch  as  it  is  proved  that 
the  practice  is  highly  injurious  to  the  locks  as 
constructed  about  1834,  and  as  since  then  main- 
tained.    The  actual  origin  of  the  right  as  claimed 
is  no  doubt  to  be  traced  to  a  document  on  which 
both    sides    rely    in    different    ways.      In    1689 
Ashley,  one  of  the  plaintiff's  predecessors  in  title, 
was  engaged  in  the  completion  of  the  navigation, 
and  locks  seem  to  have  then  been  only  recently 
constructed.    He,  being  the  lessee  of  the  site  <x. 
the  lock  at  Grodmanchester,  and  being  or  acting 
as    the    owner    of   the    sites    of    the    locks    at 
Houghton  and  Hemingford,  took  from  the  cor- 
poration a  conveyance  in  fee  of  the   site  of  the 
lock  at  Grodmanchester,  and  bv  the   same   con- 
veyance   granted  to    them    "that  it   should  he 
lawful  for  the  miller  of  the  said  Godmanchester 
mills  for  the  time  being,  and  in  his  default  or 
omission  for  such  person  or   persons,  officer   or 
officers,  as  shall  be  thereupon  appointed  by  the 
bailiffs  of  Grodmanchester  for  the  time  being  for 
ever  hereafter,  upon  every  likelihood  ard  appear- 
ance of  any  flood  or  outrage  of  water,  to  set  open 
and  keep  open  or  else  to  take  off  the  gates  of 
the  afoi-esaid  (Gk>dmanchester)  sluices,  and  also 
the  gates  of  the  sluices  in  and  near  Houghton, 
and   also  the   gates  of  the   sluices  in  and   near 
the  mill  of  Hemingford  in  the  said   county  of 
Huntingdon,  and  lay  them  upon  the  lands  by  the 
side  of  the  said  sluices  until  the  water  be  fallen 
and  the  flood  well  abated."    These  "  sluices  "  are 
the  locks  now  in  question.    More  in  detail  the 
history  of  this  deed  seems  to  be  as  follows :  In 
1638  one  Spencer  obtained  letters  patent  purport- 
ing to  authorise  him  to  improve  the  navigation  of 
the  Ouse.      In  1664  (16  &  17  Car.  2.)  an   Act 
was  passed  authorising  an  undertaking  for  the 
same  purpose,  but  the  authorities  under  that  Act 
did  not  interfere  with  Spencer,  who  made  locks 
and  other  works  and  mortgaged  the  undertaking. 
Spencer's  son   Robert  inherited  subject  to  the 
mortgage,  and,  after  Robert,  Robert's  daughters 
Anne  and  Elizabeth,  who  married  respectively 
John    and    Nathaniel    Jemmatt,    sons    of    one 
Samuel  Jemmatt,  who  had  become  assignee   of 
the  mortgage.    Samuel  Jemmatt  in  1674  leased 
the  navigation  to  one  Ashley  for  twenty -one  years. 
Ashley,  BO  being  lessee,  bought  Elizabeth's  moiety 
of  the    reversion,    and    then   obtained  appoint- 
ment as  an  undertaker  under  the  Act  of  1664, 
took  a  lease  from  the  corporation  of  the  site  of  or 
for  the  lock  at  Godmanchester  with  a  reservation 
to  them  of  a  right  to  open  it  in  time  of  flood  as 
above  set  forth,  and  then    claimed    the  whole 
benefit  of  the  navigation  to  the  exclusion  of  Anne. 
Anne's  husband  filed  a  bill,  and  obtained  in  1690 
a  declaration,  which  was  afterwards  affirmed  in 
the  House  of  Lords,  that  she  was  entitled  to  the 
reversion    of    one    moiety.       Pending    the    biQ, 
Ashley's  son,  who  was  then  acting  as  his  father's 
counsel,  had  (possibly  with  a  view  to  embarrass 
the  plaintiff)   obtained  in  1689  from    the    cor- 
poration   the    conveyance  of    the  site  at  Gk>d- 
manchester,  an  extract  from  which  is  above  set 
out,  and  which  contains  the  grant  of  the  right 
now  in  question.    In  1696  Elizabeth  Jemmatt's 
husband  obtained  a  decree  against  the  younger 
Ashley  reciting  much  of  this  history,  and  in  sub- 
stance  declaring    her  equally   interested   with 
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AshleT  in  the  benefit  of  the  undertaking  on  her 
contributing  half  the  cost  of  the  land  conveyed  by 
the  deed  of  1689.  Elizabeth  and  her  husband 
took  the  benefit  of  this  judgment,  and  must  be 
taken  to  hare  affirmed  the  grant  or  covenant  in 
tiie  deed  which  was  part  of  the  consideration  for 
the  conveyance.  By  a  public  Act  (6  Geo.  1), 
passed  in  1719  "  for  preserving  and  improving  the 
navii^tion  of  the  nver  Ouse,  in  the  county  of 
Hnntixigdon,"  further  powers  for  these  purposes 
were  conferred  on  Ashley,  in  particular  for  the 
construction  of  a  new  lock  or  stanch  at  St.  Ives 
below  Hemingford,  but  also  generally  for  the 
maintaining  and  improving  the  navigation  from 
St.  Ives  below  Hemingford  to  St.  Neots  above 
Godmauchester.  This  Act  contains  the  following 
section :  "  Provided  always  that  this  Act  or  any- 
thing herein  contained  shall  not  extend,  or  be 
construed  to  extend,  to  impeach,  or  make  void 
any  of  the  rights,  privileges,  or  usages  of  the 
ancient  Corporation  of  Godmanchestor,  in  the 
stud  county  of  Huntingdon,  or  the  inhabitants 
thereof  heretofore  used  or  accustomed  for  pre- 
vention of  the  overflowing  of  the  meadow  grounds 
of  or  belonging  to  the  said  inhabitants,  and  for 
carrving  off  the  waters  from  the  same  by  cutting 
of  bonks,  making  of  gulls,  removing  of  ob- 
structions, or  otherwise  making  or  opening  a 
more  free  or  easy  passage  tor  the  waters. 
Provided  always  that  nothing  herein  contained 
diall  in  any  sort  extend  to  hinder  or  obsti-uct  the 
aud  H.  Ashley  from  making  and  erecting  a 
stanch  or  works  according  to  the  direction  and 
intention  of  the  Act;  and  it  is  hereby  further 
enacted  that,  from  time  to  time  and  at  all 
times  hereafter,  as  often  as  need  shall  I'equire, 
the  bailiffs  and  assistants  of  the  said  Cor- 
poration of  Godmauchester  for  the  time  being, 
or  any  fonr  or  more  of  them,  by  warrant  under 
their  hands  directed  to  the  keeper  of  ^.he  said 
atanch  or  works  "  (that  is  at  St.  Ives)  "  for  the  time 
bdng  shall  and  may  require  him  to  take  up  and 
remove  the  said  stanch  and  works  so  as  the  waters 
nay  have  a  moi-e  free  and  easy  passage,  which 
warrant  for  the  better  notice  of  all  persons  con- 
cerned shall  be  publicly  set  up  and  affixed  at  the 
stanch  or  works,  or  upon  the  great  bridge  in  St. 
Ives,  in  the  said  county  of  Huntingdon,  of  which 
warrant  so  set  up  and  affixed  all  persons  con- 
cerned are  to  take  immediate  notice,  and  in  case 
the  said  proprietor,  owner,  or  occupier  of  the  said 
stanch  or  works  for  the  time  being  shall  not, 
irithin  half  an  hour  after  such  warrant  be  set  up 
and  affixed  as  aforesaid,  take  up  and  remove  the 
said  stanch  and  works  as  aforesaid,  that  then  and  in 
SDch  case  it  shall  and  may  be  lawful  for  the  said 
bailiffs  and  assistants  and  commonalty  of  the  said 
borough  of  Godmauchester,  or  any  other  person 
or  persons  authorised  as  aforesaid,  to  take  up  and 
remove  the  same  as  aforesaid,  and  so  to  remain 
and  cantinue  until  the  said  meadows  shall  be  out 
of  danger  of  being  overflowed  by  the  said  waters, 
dcnng  as  little  damage  to  the  said  works  as  may 
be^  the  charge  or  expense  thereof  to  be  repaid 
and  reimbursed  by  the  proprietor,  or  owner  oi  the 
«Md  works  for  the  time  being  to  such  person  or 
persons  who  shall  bear  or  pay  the  same  before  the 
<Hd  stanch  or  works  shall  be  set  down  again." 
^Hiis  Act  does  not  refer  to  the  locks  now  in 
qjpestion,  but  it  seems  to  indicate  that  a  right 
unilir  to  that  which  it  creates  at  St.  Ives  was 
rtcogniaed  as  existing  at  the  other  locks  from 


there  up  to  Grodmanchester.  In  point  of  fact,  if 
those  other  locks  could  not  be  opened  it  would  be 
worse  than  useless  to  open  the  lock  at  Godmau- 
chester. The  plaintiff  is  the  privy  of  both  the 
parties  to  the  decree  of  1696,  whose  intei'ests 
became  vested  in  persons  from  whom  the  entire 
interest  passed  to  one  Kirkham  in  1869  under  a 
decree  in  Chancery,  and  from  him  in  1892  to 
BendaU,  from  whom  the  plaintiff  bought  in  1893. 
It  is  not  proved  that  either  Kirkham  or  Bendall 
had  knowledge  or  notice  of  the  deed  of  1689. 
Certainly  no  actual  notice  or  knowledge  is  proved, 
though  Bendall's  solicitors  in  1892  received  the 
old  papers  including  this  deed.  The  plaintiff's 
solicitors  received  the  deed  in  a  parcel  two  or 
three  months  after  the  conveyance  to  him,  and 
never  opened  the  parcel.  Having  regard  to  these 
facts,  and  to  the  Conveyancing  Act  of  1881,  and 
the  Vendor  and  Purchaser  Act  of  1874, 1  think 
that  notice  of  the  deed  of  1689  cannot  be  im- 
puted to  the  plaintiff,  nor,  I  think,  is  the 
Act  of  George  I.  notice  of  that  deed,  or  of 
a  right  to  open  the  sluices  now  in  question. 
It  remains  to  add  that  Godmanchester,  though  a 
very  ancient  town,  appears  not  to  have  been  in 
ancient  times  called  a  borough.  King  John  in 
1213  granted  to  '•  our  men  of  Godmanchester  " 
the  Royal  manor  of  Godmanchester  in  fee  farm, 
but  they  did  not  receive  any  charter  of  incorpo- 
ration until  1604.  That  charter  vested  in  the 
corporation  the  manor  and  all  the  rights  and 
privileges  of  the  "  men  of  Godmanchester,  by 
whatever  name  heretofore  incorporated."  It  is 
not  known  what  sort  of  incorporation  these  words 
presuppose,  unless  it  be  the  limited  incorporation 
implied  in  the  grant  of  the  manor  in  fee  farm. 
Nor  is  it  known  with  any  certainty  what  lands 
were  vested  in  the  men  of  Godmanchester  as  lords 
of  the  manor  or  otherwise.  There  are,  however, 
some  documents  which  throw  light  on  the 
character  in  which  their  ancient  rights  as  against 
the  millowners  were  exercised,  and  in  pai-ticular 
the  decree  of  1515,  as  set  out  in  the  letters  patent 
of  7  Hen.  YIU.  (1524)  and  an  Act  of  6  Geo.  1. 
The  decree  of  1516  recites  a  complaint  by  the 
King's  tenants  and  inhabitants  of  his  town  of 
Grodmanchester,  which  is  built  upon  his  high 
stream  or  river  called  Ousa,  that  the  miUowuers' 
banks  and  dams  cause  the  water  to  overflow  the 
meadows,  pastures,  and  arable  fields  of  his  said 
town,  to  the  damage  of  the  town  and  its  inhabi- 
tants, and  orders  [inter  alia)  that  the  millowners 
shall  draw  their  gates  in  times  of  flood,  and  in 
their  default  it  shall  be  lawful  for  the  King's 
tenants  and  every  of  them  to  draw  the  gates. 
The  Act  of  Geo.  I.,  already  cited,  contains  a  saving 
of  "  the  rights,  privileges,  or  usages  of  the  ancient 
corporation  of  Godmanchester,  or  the  inhabitants 
thereof,  heretofore  used  or  accustomed  for  pre- 
vention of  the  ovei-flowing  of  the  meadow  grounds 
of  or  belonging  to  the  said  inhabitants."  Thei-e 
is  nothing  in  any  of  the  documents  to  show 
that  the  right  claimed  by  the  corporation,  either  . 
as  against  the  millowners  or  as  against  the  navi- 
gation, was  ever  claimed  as  incident  or  appur- 
tenant to  the  ownership  or  occupation  of  the 
lands  owned  by  the  corporation,  or  to  any 
particular  closes.  The  corporation  are  in  fact  the 
owners,  no  doubt  in  succession  to  the  men  of 
Gk>dmanohester,  of  a  considerable  extent  of  land 
in  the  manor,  and  in  particular  of  the  soil  of  a 
large   tract    called    Freeman's    Fen;     bat   the 
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evidence  leads  to  the  conclusion  that  the  right 
claimed  was  in  fact  claimed  on  behalf  of  the 
King's  tenants  generally  or  the  inhabitants 
generally  for  the  protection  of  their  meadows  and 
other  lands  in  the  manor,  and  was  exercised  on 
ttieir  behalf  by  the  bailiffs  of  the  "  men  of  God- 
manchester "  in  ancient  times,  and  later  by  the 
corporation.  In  the  present  action  the  plaintiff 
chaUenges  the  right  claimed  by  the  corporation. 
He  does  not  in  his  pleadings  allege  negligence  or 
excess  in  the  manner  of  its  exercise,  nor  on  the 
evidence  could  he  have  done  so  with  success. 
Nor  does  he  allege,  nor  on  the  evidence  could  he 
have  alleged  with  success,  that  the  exercise  of  the 
right  is  necessarily  destructive  of  the  navigation. 
It  does  not  appeal'  that  the  serious  damage 
which  undoubtedly  now  results  might  not  be 
obviated  wholly  or  in  part  by  different  con- 
struction or  adjustment  of  the  sluice  gates 
and  locks.  Nor  was  it  very  strenuously  denied 
that  the  evidence  of  user  was  sufficient.  The 
real  question  is  whether,  on  the  defendants' 
own  case,  the  right  can  be  sustained  in  law 
either  by  prescription  at  common  law  in 
either  of  its  forms,  or  under  the  statute,  or  by 
virtue  of  the  deed  of  1689.  The  plaintiff  says 
that  the  easement  as  claimed  is  one  which  cannot 
exist  in  law,  that  it  cannot  be  vested  in  the  corpo- 
ration as  an  easement  in  gross,  and  is  not  and 
cannot  in  fact  be  claimed  as  incident  to  any 
particular  lands ;  that  it  cannot  be  claimed  by 
prescription  at  common  law,  because  it  cannot 
have  existed  before  the  locks  were  made,  and 
is  to  be  referi'ed  to  the  deed  of  1689;  nor 
under  the  Act,  because  its  origin  is  traced 
'to  a  contract  or  agreement  in  writing — 
viz.,  the  deed  of  1689.  I  see  nothing  in  the 
nature  of  the  easement  as  claimed  to  make  it 
impossible  in  law,  viewing  it  as  a  right  claimed 
by  or  on  behalf  of  owners  of  lands  for  the  pro- 
tection of  those  lands,  to  enter  on  lands  of  other 
persons  and  remove  impediments  which  pen  back 
water  on  to  their  own  lands.  It  seems  not  dis. 
similar  in  nature  from  the  easement  claimed  in 
Beeston  v.  Weate  [5  E.  &  B.  996).  Again,  I  see 
no  impossibility  in  the  way  of  such  an  easement 
being  vested  in  the  corporation  by  prescription, 
either  in  i-espect  of  their  own  lands  or  as  trustees 
for  the  King's  tenants  or  inhabitants  in  respect 
of  their  meadow  and  other  lands  in  the  manor, 
just  as  in  law  the  lord  of  a  manor  can  prescribe 
on  behalf  of  himself  and  his  tenants  for  common 
in  another  manor.  And  possibly  the  easement 
might  in  the  present  case  be  regarded  as  incident 
to  the  manor  of  the  corporation  for  the  benefit  of 
the  lands  in  the  manor.  Then,  if  the  easement  is 
one  which  can  exist,  and  if  it  can  have  become 
vested  in  the  corporation,  either  as  owners  of  the 
Dfarsh  Fen  or  as  lords  of  the  manor,  or  as 
representing  the  King's  tenants  or  inhabitants  in 
respect  of  their  lands,  is  it  so  vested  either  by  the 
deed  of  1689,  or  by  prescriptive  title?  If  the 
matter  depended  only  or  directly  on  that  deed 
there  would  be  much  difficulty  in  sustaining 
the  right  of  the  defendants.  As  against  the 
plaintiff,  who  is  a  purchaser  without  notice,  I 
apprehend  that  it  would  be  necessary  to  show 
that  the  grant  of  the  right  was  made  in  respect  of 
and  for  the  benefit  of  some  dominant  tenement  or 
tenements,  though  not  necessarily  tenements  of 
the  corporation,  nor  necessarily  any  one  or  more 
particular  tenement  or  tenements  in  the  manor  or 


borough.  It  might,  as  it  seems  to  me,  be  sufficient 
if  the  grant  could  be  construed  as  made  to  the 
corporation  as  trustees  for  the  benefit  of  their 
tenants  of  the  manor  or  inhabitants  holding  lands 
in  the  manor  or  borough  liable  to  the  floods. 
The  earlier  part  of  the  deed  does  appear  to  grant 
certain  other  rights  to  the  corporation  for  the 
benefit  of  the  freemen  and  burgesses,  but  not  in 
respect  of  any  lands,  and  I  think  the  true  con- 
struction is  that  the  grant  of  the  right  now  in 
question  is  made  to  the  corporation  for  the  benefit 
of  the  borough  and  its  inhabitants  generally,  for 
the  prevention  of  floods  which  might  affect  the 
tovm  or  any  lands  in  the  town  or  manor. 
This  seems  to  be  a  grant  of  an  easement  in  gross, 
and  therefore  bad  as  a  grant  {RangeUy  v.  T%e 
Midland  Railway  Company,  18  L.  T.  Rep.  69; 
L.  Hep.  3  Ch.  306),  although  it  might  operate  by 
way  of  contract  or  licence  as  against  persons 
parties  to  the  contract  or  bound  by  notice  of  it. 
It  may,  indeed,  be  contended  that,  since  the 
plaintiff  undoubtedly  held  the  site  of  the  Grod- 
manchester  lock  under  that  deed,  and  since  part 
of  the  consideration  for  which  the  site  was  so 
given  to  his  predecessors  was  the  concession  by 
them  of  the  right  to  open  that  and  the  other 
locks,  he  cannot  keep  the  land  and  repudiate  the 
burden.  But  I  apprehend  that  this  doctrine  is 
not  applicable  in  the  present  case,  whei-e  a 
complete  title  has  been  obtained  by  long  exclusive 
possession,  and  there  is  no  necessity  for  the 
plaintiff  to  rely  on  or  refer  to  the  deed.  And 
even  if  it  was  otherwise  in  the  case  of  the  Grod- 
manchester  lock,  the  site  of  which  was  aoqaixed 
under  the  deed,  the  tiUe  to  the  sites  of  the  other 
locks  never  depended  on  the  deed.  But,  in  my 
opinion,  the  right  claimed  by  the  defendants  is 
prima  fade  established  by  prescription,  both  at 
common  law  by  the  fiction  of  a  lost  grant,  and  under 
the  statute.  There  has  been  unmterrupted  en- 
joyment nee  vi,  nee  clam,  nee  precario  for  much 
more  than  the  requisite  time,  and  Bolton  v.  Angus 
(44  L.  T.  Rep.  844;  6  App.  Gas.  798)  is  a  clear 
authority  that  even  at  common  law  twenty  years 
enjoyment  of  an  easement  which  could  have 
been  granted  establishes  it  through  the  legal 
fiction  of  a  lost  grant,  even  though  the  enjoy- 
ment was  clearly  shown  to  be  of  recent  orifpn, 
and  though  it  be  certain  that  the  supposed  grant 
never  was  made.  And  as  the  enjoyment  here 
continued  till  action,  the  case  is  the  same  under 
the  2nd  section  of  the  statute,  which,  according 
to  Lord  Selbome's  opinion  in  Dalton  v.  Angus 
(ubi  sup.),  and  to  the  decisions  in  Lemaiire  v. 
Dams  (46  L.  T.  Rep.  407 ;  19  Gh.  Div.  281) ;  and 
Bass  V.  Gregory  (25  Q.  B.  Div.  483),  is  not  con- 
fined to  rights  of  vray  and  water.  I  think  that 
a  grant  of  the  right  as  exercised  could  have  been 
made  to  the  corporation  as  incident  to  and  for 
the  benefit  of  their  common  and  other  lands,  or 
of  the  lands  of  their  tenants  of  the  manor.  And 
if  such  a  grant  could  have  been  made  it  must 
now  be  presumed  for  the  purpose  of  prescription 
at  common  law,  and  the  statute  also  takes  effect, 
dispensing  with  the  direction  to  the  jury  to  find  a 
lost  grant.  The  real  question  seems  to  me  to  be 
whether  the  prima  ja^is  prescription  is  not 
defeated  by  reason  of  the  deed  of  1689.  Under 
the  2nd  section  of  the  statute  the  forty  years' 
enjoyment  down  to  action  ^v^  an  absolute  and 
indefeasible  titie,  "  unless  it  shall  appear  that  the 
same  was  enjoyed  by  some  consent  or  agreement 
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expressly  given  or  made  for  the  purpose  by  deed 
or  writing ; "  and  it  is  contended  that  the  deed  of 
1689  is  such  a  consent  or  agreement,  and  that  no 
better  right  can  be  claimed  under  the  section 
than  that  deed  confers,  and  that  if  that  deed  does 
not  bind  the  plaintiff  the  defendants  are  not 
helped  by  the  statute,  and  a  similar  objection  is 
or  might  be  made  to  a  prescription  by  lost  grant 
at  common  law  or  by  twenty  years  enjoyment 
under  the  statute.  I  think,  however,  that  this 
contention  fails,  for  two  reasons :  the  first  is,  that 
the  section,  in  my  opinion,  refers  to  a  deed  or 
•writing  purporting  to  give  consent  to  an  enjoy- 
ment as  a  matter  of  revocable  leave  and  licence, 
and  not  to  one  which  gives  consent  to  it  as  a 
matter  of  irrevocable  nght.  See  per  Thesiger, 
L.J.,  in  Betoley  v.  AiMnsm  (41  L.  T.  Bep.  6Q3; 
13  Gh.  Div.,  at  p.  298),  and  per  James,  L.J. 
at  p.  292.  The  second  is,  that  on  the  evidence 
I  come  to  the  conclusion  that,  whatever  may 
bave  been  the  case  for  a  time  after  1689,  the 
enjoyment,  as  far  back  as  living  memory  extends, 
was  not  in  fact  under  the  deed  of  1689,  which 
seems  to  have  been  wholly  forgotten,  but  was 
adverse  and  of  the  same  kind  of  right  as  that 
which  was  exercised  against  the  millowners ;  and 
if  this  view  of  the  facts  is  correct  the  right  was 
not  during  the  forty  years  "  enjoyed  by "  the 
deed  of  1689.  The  case  of  Campbell  v.  Wilson  (3 
East,  294)  is  to  some  extent  analogous.  There 
there  was  no  doubt  that  the  way  in  question  had 
in  fact  at  first  been  claimed  under  an  inclosui-e 
awai'd,  which,  however,  on  examination  turned 
out  not  to  have  authorised  the  use  of  but  to  have 
extinguished  this  way  only  twenty- five  years 
before  the  triaL  Nevertheless,  upon  proof  of 
twenty  years'  user,  without  reference  to  the 
award,  the  right  was  allowed.  Lord  Ellenborough 
said :  "  On  the  evidenci  given,  nothing  appears  to 
show  that  they  referred  their  acts  to  the  award, 
and  therefore  it  comes  to  the  common  case  of 
adverse  enjoyment  of  a  way  for  upwards  of 
twenty  years,  without  anything  to  qualify  that 
adverse  enjoyment."  For  these  reasons  it  seems 
to  me  that  the  right  claimed  by  the  defendants 
ought  to  be  supported,  even  by  presuming,  if 
necessary,  an  effectual  lost  grant  of  a  date  sub- 
sequent to  the  deed  of  1689.  The  acts  done 
were,  if  not  justified,  trespasses  of  a  gross  and 
injariouB  kind,  and  it  is  incredible  that  in  the 
conrse  of  200  years  they  should  not  have  been 
challenged,  as  in  earlier  time  the  similar  trespasses 
against  the  millowners  were  challenged  it  their 
rightfulness  was  not  admitted.  "  If,"  the  courts 
said,  in  Bedle  v.  Beard  (12  Rep.  p.  5),  "  those 
objections  or  exceptions  had  been  made  in  the 
lives  of  the  parties,  without  any  question  they  had 
been  answered,  or  otherwise  in  so  many  successions 
of  ages  it  would  have  been  impeached  or  im- 
pugned." In  Halliday  v.  Phillips  (23  Q.  B.  Div. 
48),  although  there  was  every  reason  to  suppose 
that  the  use  of  the  pew  had  an  illegal  origin  200 
years  ago,  the  Court  of  Appeal  presumed  a  subse- 
quent faculty.  "The  time,"  the  Master  of  the 
Rolls  said,  at  p.  5,  "  in  this  case  is  2(X)  years,  and 
it  seems  to  me  that  under  these  circumstances 
there  is  prima  facte  evidence  of  proprietary 
possession,  and  that  the  court  should  presume 
in  favour  of  so  long  and  continuous  possession 
that  a  faculty  has  at  some  time  existed,  and  for 
this  reason,  that  it  is  almost  impossible  that 
such    facts    could    exist    not    founded    on    a 


right  without  being  challenged ; "  and  Fry, 
L.J.  said :  "  That  possession  is  nine  points 
of  the  law  is  a  very  common  but  very  true 
saying,  and  it  summarises  a  very  considerable 
body  of  legal  doctrine.  One  of  the  ways  in 
which  that  doctrine  appears  is  this,  that  the 
courts  are  under  an  obligation,  which  has  been 
insisted  upon  over  and  over  again,  wherever  they 
can,  to  clothe  with  legal  right  long-continued  and 
undisputed  enjoyment ;  and  in  my  judgment  that 
obligation  rests  upon  the  court,  although  enjoy- 
ment may  be  shown  to  have  had,  de  facto,  an 
invalid,  or  illegal,  or  insufficient  origin.  I  think 
where  there  has  been  long  usage,  long  possession, 
or  long  enjoyment,  even  although  there  may  be 
an  original  infirmity  in  the  de  facto  commence- 
ment, the  court  is  bound  to  presume,  if  it  can, 
that  that  illegal  origin  has  been  altered  by  some- 
thing which  has  occurred  in  the  conrse  or  time." 
The  ground  of  the  different  conclusions  arrived 
at  in  Attorney -General  v.  Homer  (14  Q.  B.  Div. 
245)  was  that  there  the  user,  although  carried 
back  for  200  years,  had,  in  fact,  been  always 
referred  to  and  exercised  as  by  virtue  of  two 
charters,  one  of  which  was  held  invalid  and  the 
other  of  which  did  not  purport  to  give  the  right 
as  claimed,  and  the  Court  of  Appeal  thought  that, 
under  the  special  circumstances  of  the  case,  they 
were  not  obliged  to  presume,  and  ought  not  to 
presume,  another  subsequent  charter.  It  remains 
to  notice  a  minor  contention  on  either  side.  The 
corporation  set  up  that  the  acts  complained  of 
were  justified  by  necessity  for  the  preservation  of 
property  in  the  town.  Even  if  such  a  justification 
could  be  possible  in  point  of  law,  no  case  for  it  is 
made  out  in  fact.  The  plaintiff,  again,  contended 
that  the  defendants'  acts  amoimted  to  a  nuisance 
to  public  navigation,  and  could  not  be  justified  by 
prescription  or  otherwise.  But,  as  has  already 
been  stated,  the  defendants'  acts  were  not  neces- 
sarily destructive  of  the  navigation,  and  most,  if 
not  aU,  of  the  injurious  effect  might  be  avoided 
by  altered  construction  of  the  locks  and  gates ; 
and  whatever  is  done  is  either  done  imder  the 
provisions  of  the  deed  of  1689,  which  was  part  of 
the  consideration  on  which  alone  the  right  to 
make  one  of  these  locks  was  ever  conceded,  or 
must  be  presumed  to  have  been  done  under 
a  grant  made  for  a  similar  consideration. 
As  regards  costs,  these  have  been  considerably 
increased,  and  an  adjournment  was  made  neces- 
sary by  the  defendants'  failure  to  state  with 
precision  the  ground  and  nature  of  their  right, 
and  the  plaintiff  must  have  the  costs  of  the  last 
two  days  of  the  hearing,  and  of  all  amendments  of 
pleadings.  The  defendants  have  the  other  costs, 
subject  to  a  set-off. 

Solicitors  for  the  plaintiff.  Batten,  Proffit,  and 
Scott. 

Solicitors  for  the  defendants,  Grubbe  and  Co., 
for  Hunnybun  and  Sons,  Huntingdon. 
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QUEEN'S   BENCH   DIVISION. 

June  14  and  15. 

(Before  Mathew,  J.) 

BaTKEB  v.  RsDEBIAKTIEBOLAaET  CONDOB 

(Owners  of  the  Steamship  Omen),  (a) 

Shipping  —  Charier.party — Demurrage — Ccdcula- 
tion  of — Bilh  of  lading,  refusal  of  master  to 
sign — Clause  imposing  specific  sum  for  refmal — 
Pena2<y  ov  liqwidated  damages. 

A  charter-party  contained  a  clause  that  the  cargo 
teas  to  be  loaded  in  seventy -two  hours  (from 
5  p.m.  Saturdays  to  7  a.m.  Mondays,  and 
holidays  excepted),  and  "  if  longer  detained 
charterers  to  pay  steamer  16g.  8(2.  per  like  hour 
demurrage." 

Held,  that,  in  calculating  the  hours  for  demurrage 
under  this  clause,  the  demurrage  does  not  run 
continuotisly,  but  that  the  hours  of  demurrage 
must  he  calculated  with  the  same  exceptions  aa 
the  lay  hours. 

The  charter-party  also  contained  a  clause  that 
"  the  captain  shall  sign  charterer's  bills  of 
lading  as  presented,  without  qualification  except 
by  adding  weight  unknown,  within  twenty-four 
hours  after  being  loaded,  or  pay  lOJ.  for  every 
day's  delay,  as  and  for  liquidated  damages, 
until  the  ship  is  totally  lost  or  the  cargo 
delivered." 

Seld,  that  the  clause  imposed  a  penalty  only,  and 
did  not  confer  a  right  to  liquidated  damages  for 
the  refusal  of  the  captain  to  sign  bills  of  lading, 
and  that,  as  the  charterer  had  in  fact  suffered  no 
damage  by  such  refusal,  he  was  entitled  to  nominal 
damages  only. 

GoHHEBCiAi.  canse  tried  before  Mathew,  J.,  the 
action  bein((  brought  to  recover  in  respect  of  a 
breach  of  a  contract  by  charter-party. 

The  plaintiff  is  a  coal  merchant  in  Liverpool, 
trading  under  the  firm  of  J.  £.  Rayner  and  Co., 
and  he  deals  in  coal  wholesale  direct  from  collieries 
to  ships,  and  the  defendants  are  a  Swedish  com- 
pany carrying  on  business  at  Stockholm,  and  are 
the  owners  of  the  steamship  Omen. 

A  charter-party,  dated  the  10th  Aug.  1894,  was 
entered  into  between  the  plaintiff  and  the  defen- 
dants, as  owners  of  the  Omen.  By  the  terms  of 
the  charter  it  was  provided  that  the  Omen 
should  sail  and  proceed  to  Grimsby  Royal  Dock 
and  there  load,  as  customary,  in  the  dock 
ordered  by  chai-terers,  on  arrival,  or  when  they 
receive  notice  of  steamer's  readiness,  a  full  and 
complete  cargo  of  coals,  and  being  so  loaded 
should  forthwith  proceed  to  Cronstadt,  and  there 
deliver  the  same  on  being  paid  freight  at  48. 
per  ton. 

The  charter-party  contfuned  these  clauses,  oat 
of  which  the  questions  in  this  action  arise : 

The  cargo  to  be  loaded  in  Beventy-two  hours  (from 
S  p.m.  Saturdays  to  7  a.m.  Mondays,  colliery  holidays, 
pl»7  days,  and  gpeneial  holidays  excepted),  the  time  to 
count  from  6  a.m.  following  the  receipt  of  notice  in 
writing  of  readiness  to  load  after  steamer  is  wholly  nn- 
ballasted  and  ready  in  dock  to  receive  ber  entire  cargo, 
and  to  be  discharged  as  fast  as  steamer  can  deliver  as 
cnstomary ;  and  if  longer  detained  charterers  to  pay 
steamer  16«.  Sd.  per  like  honr  demnnage ;  strikes  of 
pitmen,  workmen,  locka-ont,  floods,  frosts  and  storms, 
delays  at  sponte  or  cranes  cansed  by  stormy  weather,  or 
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any  accidents  stopping  the  working,  loading,  carriage,  or 
shipping  of  the  said  cargo  always  excepted. 

The  captain  shall  sign  charterer's  bills  of  lading  as 
presented,  without  qoalification,  except  by  adding 
weight  unknown,  within  twenty-fonr  hours  after  heing 
loaded,  or  pay  lOt.  for  every  day's  delay,  as  and  for 
liquidated  damages,  nntQ  the  ship  is  tofajly  lost  or  the 
cargo  delivered. 

There  was  no  stipulation  with  the  shipowners 
that  the  coals  should  be  supplied  from  any 
particular  colliery,  nor  was  there  any  collieiy 
guarantee. 

The  Omen  arrived  at  Grimsby  Royal  Dock  on 
the  ^temoon  of  the  27th  Aug.,  unballasted  or 
ready  to  load  in  every  respect,  unless  not  being  in 
a  loading  berth  constituted  unreadiness  of  the 
ship  to  load. 

■Notice  of  the  arrival  of  the  vessel  and  of  her 
readiness  to  load  was  given  by  the  captain  to  the 
colliery  company,  from  whom  the  plaintiff  was  to 
get  the  coals.  This  notice  was  given  after  5  p.m.. 
and  after  office  hours,  on  the  27th  Ang. ;  bnt. 
according  to  the  custom  at  Grimsby,  such  notice 
delivered  after  office  hours  was  to  be  considered 
as  delivered  on  the  following  day,  and  a  notice 
was  given  Qn  the  28th  to  the  charterer  by 
telegram. 

The  Omen  was  booked  for  a  loading  berth  on 
her  arrival,  but,  owing  to  the  number  of  vessels 
then  in  Grimsby  waiting  their  turn  to  load,  she 
was  not  able  to  obtain  a  loading  berth,  but  lay  in 
the  middle  of  the  dock  from  the  27th  Aug.  until 
the  7th  Sept.,  and  she  was  not  in  fact  in  a  loading 
berth  until  the  aftei-noon  of  the  7th  Sept.,  and 
loading  then  commenced  and  continued  without 
interruption,  except  between  Saturday  and  Mon- 
day, and  her  loading  was  finished  at  11  a.m.  on 
the  10th  Sept. 

On  the  loth  Sept.  the  plaintiff's  agents  pre- 
sented  to  the  captain  for  signature  clean  bills  of 
lading ;  bnt,  asserting  that  there  was  a  claim  for 
demurrage,  he  refused  to  sign  these  bills  of  lading, 
and  made  out  fresh  bills  of  lading,  in  which  he 
inserted  in  the  body  of  the  bills  of  lading  the 
words,  "together  with  demurrage,  protest,  and 
consular  expenses  as  per  margin,  two  hundred  and 
four  pounds,  to  be  paid  at  the  port  of  discharge 
before  breaking  bulk ; "  and  in  the  margin  were 
inserted  these  words:  "Demurrage,  239  hours 
at  168.  Si.  per  hour — 1991.  3s.  id.;  protest 
expenses,  21.  13s.  8d. ;  consular  chai-ges,  21.  3*. — 
Total,  2042." 

The  loading  was  completed  on  the  morning  of 
the  10th  Sept.,  and  the  vessel  airived  at  Cronstadt 
on  the  21st  Sept.;  but  the  captain  refused  de- 
livery of  the  cai'go  unless  and  xmtil  he  had 
obtained  the  sum  of  204Z.  from  the  plaintiff,  which 
the  plaintiff  has  been  compelled  to  pay,  and  has 
paid. 

The  plaintiff  now  claims  the  return  of  the  said 
sum  of  2042.,  and  lOZ.  a  day  as  and  for  liquidated 
damages  for  every  day's  delay  in  signmg  the 
charterer's  bills  of  lading  from  the  lOth  Sept, 
when  the  cai'go  was  loaded,  to  the  24th  Sept., 
when  the  cargo  was  delivered. 

Joseph  Walton,  Q.C.  and  A.  D.  Bateson  for  the 
plaintiff. 

Witt,  Q.G.  and  Serutton  for  the  defendants. 

The  arguments  sufficiently  appear  in  the  judg- 
ment, and  in  addition  to  the  cases  referred  to 
therein  the  following  cases  were  cited  on  tite 
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qneefcion  as  to  whether  the  Bum  of  101.  a  day  was 
a  penaltj  or  liquidated  damages : 

Sparrow  t.  Part*,  5  L.  T.  Bep.  799  ;  31   L.  J.  187, 
£x  ' 

WalUi  T.  amiih,  47  L.  T.  Eep.  389  ;  21  Ch.  Div. 
243. 
Mathew,  J. — [After  stating  the  facts  his  Lord- 
ship proceeded :]  It  was  said  for  the  defendants 
thattlie  notice  delivered  on  the  27th  Aug.  after 
five  o'clock  was  a  good  notice  for  the  foUowing 
day,  the  28th.  The  contention  of  the  plaintiff 
was,  that  it  was  a  good  notice  for  the  29th,  and 
that  a  notice  delivered  after  five  p.m.  according 
to  the  custom  and  course  of  business  at  Oiimsby 
was  to  be  considered  as  a  notice  given  on  the 
next  day.  I  am  clearly  of  opinion  on  the  evidence 
offered  by  both  parties  that  that  notice  was  a 
notice  for  the  29tli  and  not  for  the  28th.  Being 
delivered  after  office  hours  according  to  the 
ordinary  course  of  business,  and  what  is  under- 
stood, it  was  to  be  taken  as  a  notice  delivered  on 
the  following  day.  A  point  was  made  for  the 
plaintiff  that  the  notice  ought  to  have  been  given 
direct  to  the  charterers.  Thei-e  was  a  notice  to  the 
charterers  on  the  28th  by  telegram,  and  that 
certainly  would  be  good  for  the  29th,  but  I  am 
satisfiea  upon  the  evidence  that  no  objection 
would  have  been  made  to  the  notice  if  it  had  been 
served  on  the  colliery  proprietors  and  not  upon 
the  charterers,  assuming  it  to  have  been  served  on 
the  28th.  The  point  is  material  because  the  demur- 
rage for  one  day,  and  the  right  of  the  plaintiff  to 
recover  that  demurrage  as  having  been  wrongly 
exacted,  depends  upon  the  question  of  what  time 
the  notice  was  dehvered.  The  next  question  is 
how  the  demurrage  is  to  calculated.  The  defen- 
daute  contended  that,  the  lay  days  being  exhausted 
and  the  demurrage  once  begun,  the  time  ran  on 
continuously,  and  according  to  their  calculation 
on  that  basis  the  amount  that  they  claim.  204Z., 
wonld  be  due.  But  attention  was  called  on  the 
part  of  the  plaintiff  to  the  peculiar  terms  of  the 
clause  as  to  demurrage  which  runs :  "  The  cargo 
to  be  loaded  in  seventy- two  hours ; "  then  come 
the  exceptions,  and  among  the  periods  excepted 
are  the  periods  fi-om  6  p.m.  on  Saturdavs  to  7  a.m. 
on  Mondays,  &c.,  the  time  to  count  fi-om  6  a.m. 
following  the  receipt  of  notice  in  writing  of  readi- 
ness to  load.  Then  "  if  longer  detained  charterers 
to  pay  steamer  16«.  8d.  per  like  hour  demurrage." 
Jt  was  said  by  Mr.  Walton  that  it  is  clear  that  the 
demurrage  does  not  run  on  continuously;  that 
there  must  be  the  same  exception  from  the  period 
of  demurrage  that  there  would  be  on  the  lay  days, 
and  I  am  of  opinion  that  that  construction  is 
right.  Mr.  Witt,  however,  for  the  defendante, 
protested  against  that  view,  and  said  that  the 
inTariable  rule  was  that  demurrage  once  begun 
runs  on  continuously.  That  may  be  so  in  a 
different  charter  from  the  present,  but  I  can- 
not reject  the  clear  terms  of  the  charter,  and 
the  terms  of  the  charter  in  this  respect  api>ear 
to  me  to  be  perfectly  reasonable,  the  object 
being  to  make  the  charterer  responsible  for 
what  he  might  do  but  failed  to  do.  Accord- 
ing to  the  terms  of  the  charter  it  is  plain  that 
the  charterer  might  be  wholly  unable  to  obtain 
the  loading  of  the  ship  at  the  periods  men- 
tioned in  tiie  charter-pai-ty  and  excepted  in 
this  clause.  The  word  "like  cannot  be  rejected. 
The  meaning  and  intention  of  inserting  it  is 
obvious  and  most  reasonable,  and  full  effect  must 
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be  given  to  it.  In  that  respect,  therefore,  the 
calculation  of  the  plaintiff  must  be  accepted  in 
lieu  of  the  calculation  by  the  defendante.  A  table 
has  been  put  before  me,  and  according  to  that 
table  the  period  of  demurrage  is  145  hours,  and  145 
hours  at  16«.^.  per  hour  amounte  to  1202. 16s.  84. 
instead  of  the  sum  demanded  by  the  defendante. 
The  defendante  say  that  that  calculation  ought 
to  be  modified,  because,  although  the  calculation 
is  made  in  the  terms  of  the  charter-party, 
in  point  of  fact  the  loading  went  on  continuously 
on  Saturday,  the  8th,  up  to  10.30  p.m.  or  11  p.m. 
at  night,  and  that  it  began  on  the  Monday 
morning  much  earlier  than  it  need  have  begun 
according  to  the  terms  of  the  charter,  at  three 
a.m.  instead  of  seven  a.m.  I  am  of  opinion  that 
the  defendants  cannot  claim  any  advantage  from 
that.  It  seems  to  me  that  the  terms  of  the 
contract  are  pei-fectly  clear,  that  the  demurrage 
must  be  calculated  in  accordance  with  the  terms 
of  the  contract;  and  if  in  order  to  expedite  matters 
the  charterers  did  load  in  a  shorter  space  of  time 
and  worked,  as  they  might  have  done,  all  night,  it  is 
not  a  matter  for  which  the  shipowners  can  cmm  any 
advantage.  We  must  go  to  the  contract,  and  by 
the  contiact  the  demurrage  is  clearly  defined.  In 
that  I'espect,  therefore,  I  do  not  think  that  the 
criticism  applied  by  the  defendants  to  the  figures 
of  the  plaintiff  can  be  allowed.  The  amount  paid 
under  compulsion  at  Cronstadt  was  1992.  3s.  4d. 
(the  captain  having  rightly  taken  off  six  hours 
for  bunkering).  The  true  amount  for  145  hours 
would  be  1202.  16«.  8d.,  leaving  a  balance  of 
782.  6«.  8d.,  which  is  further  reduced  by  102.  paid 
into  court  by  the  defendante,  thus  leaving  a  final 
balance  of  682.  68.  8ai.  There  remains  another 
claim  of  the  plaintiff.  He  asserte  that  under  the 
charter-party  he  is  entitled  to  liquidated  damages 
for  every  day  during  which  the  bill  of  lading  was 
not  delivered  to  him  by  the  captein  duly  signed. 
What  occurred  was  this  :  The  bUl  of  lading  was 
taken  to  the  captain.  It  was  without  qualifica- 
tion of  any  sort :  it  contained  nothing  on  the  face 
of  it  except  what  the  charter-party  provided  for, 
"  except  by  adding  weight  unknown."  The  captein 
declined  to  sign  that  bill  of  lading  and  insisted 
upon  inserting  a  certain  clause.  The  captain  in 
point  of  fact  determined,  and  determined  inaccu- 
rately, in  his  judicial  capacity  what  the  amount  of 
demurrage  and  charges  was  that  would  have 
to  be  paid  by  the  consignee,  and  he  insisted  upon 
inserting  that  amount  in  the  bill  of  lading. 
Naturally  enough  the  representetives  of  the 
charterers  at  Grimsby  declined  to  accept  the 
bill  of  lading  in  that  form.  They  protested 
against  the  figures,  and  as  it  turns  out  they 
rightiy    protested.      The    captain    declined    to 

five  any  other  bill  of  lading,  and  so  no 
Ul  of  lading  was  given,  and  uie  ship  sailed 
and  reached  her  destination  and  no  bill  of 
lading  was  ever  forwarded  to  the  charterers  in 
respect  of  the  caigo.  It  is  said  that  on  the  terms 
of  the  charter  the  captain  was  bound  to  sign 
the  bill  of  lading  presented  "  without  qualification, 
except  by  adding  weight  unknown,  within  twenty- 
four  hours  after  being  loaded,"  and  having 
failed  to  do  so  that  the  clause  as  to  the  payment 
of  liquidated  damages  applies ;  and  under  that 
clause  a  claim  is  made  tor  that  102.  a  day  amount- 
ing to  1402.  The  question  at  once  arises  whether 
that  amount  could  be  recovered  as  liquidated 
damages,  or  whether  that  clause  imposes  a  penalty 
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and  a  penalty  onij.  Inasmuch  as  it  is  to  be  taken 
that  the  plamtiff  is  not  in  a  position  to  prove  that 
he  sustained  any  loss  whatever,  or  that  in  point 
of  fact  any  damage  was  done  him  by  reason 
of  the  condnct  of  the  captain,  it  certainly  is  a 
startling  proposition  to  say  that,  by  reason  of 
this  clanse  inserted  in  the  charter,  he  is  to  be  paid 
this  large  sum  of  1402.,  to  cover  no  loss  which  he 
has  sustained.  For  the  plaintiff  two  cases  were 
relied  upon — Jones  v.  H<yugh  (42  L.  T.  Rep.  108 ; 
5  Ei.  DiT.  116)  and  The  Prineesi  (70  L.  T.  Rep. 
388) — where  a  clause  resembling  this  clause  was 
construed  by  Sir  iFrancia  Jenne.  As  to  Jones  v. 
Hough  (vM  «Mp.),  the  only  difference  between  the 
two  clauses  was  this :  The  words  "  until  the  ship 
is  totally  lost  or  cargo  delivered,"  which  are  in  the 
present  charter,  were  not  inserted  in  the  charter- 
parinr  in  that  case,  and  it  is  said  that  that  made 
all  tiie  difference.  In  that  case  it  was  held  that 
the  clause  imposed  the  penalty  without  any  right 
to  recover  the  liquidated  damages — that  the 
damage  were  only  nominal.  That  was  the  view 
of  Lindley,  J.,  who  tried  the  case;  and,  upon 
appeal,  the  Court  of  Appeal,  consisting  of  the 
Lord  Chief  Justice,  and  BramweU,  Cotton,  and 
Thesiger,  L.JJ.,  upheld  that  decision,  and  came 
to  the  conclusion  that  the  clause  only  entitled  the 
shipowners  to  actual  damages — damages  that  they 
could  prove  that  they  had  actually  incurred — 
and  not  to  the  amount  mentioned.  The  only 
member  of  the  court  who  gave  reasons  for  the 
decision  was  Bramwell,  L.J.,  and  he  pointed 
out  two  objections  to  the  construction  sought  to 
be  placed  upon  the  clanse  in  that  case  by  the 
shipowners.  In  the  first  place,  he  pointed  out 
ttaH,  the  clause  gave,  in  the  case  before  him,  no 
terminus  ad  quem — prescribed  no  limit  upon 
which  the  penalty  should  cease  to  be  payable. 
Therefore,  he  said,  the  literal  construction  of  the 
clause  would  create  an  annuity  to  the  shipowners 
in  the  amount  of  the  penalty  which  would  run  on 
indefinitely.  With  the  greatest  deference,  that 
reason  does  not  seem  to  me  to  be  entirely  satis- 
factory. But  in  this  charter-party,  curiously 
enough,  there  is  inserted  a  clause  giving  a  definite 
terminus  ad  quem,  because  the  clause  runs, 
"until  the  ship  is  totally  lost  or  the  cargo  de- 
livered." That,  it  is  said,  was  inserted  in 
deference  to  the  opinion  of  Bramwell,  L.J.,  and 
converted  what  would  otherwise  be  a  penalty  into 
liquidated  damages  with  all  the  consequences. 
With  regard  to  that  observation  of  the  Lord 
Justice  it  seems  to  me  that  probably  be  was  com- 
menting upon  the  argument  of  counsel  upon  the 
matter,  and  was  not  giving  what  really  ought  to 
be  ti-eated  as  a  ratio  decidendi.  But  he  made 
another  observation  which  is  entirely  applicable 
to  this  case,  and  which  did  appear  to  bfl  the  reason 
for  his  decision,  and  a  reason  in  which  I  must 
take  it  the  other  members  of  the  court  acquiesced. 
He  pointed  out  that  the  clause  applied  only  to 
delay  in  signing  the  bill  of  lading,  and  not  to  an 
absolute  Tefusal  to  sign  the  bill  of  lading.  That 
I  thought  a  highly  technical  view  of  the  matter, 
but  that  is  the  view  of  a  most  eminent  judge, 
acquiesced  in  by  other  equally  eminent  judges, 
and  I  must  act  upon  their  view.  I  quite  agree 
with  the  observation  pointed  out  for  the  plaintiff 
that  here  there  was  but  one  event  contemplated 
between  the  parties,  namely,  the  refusal  to  give 
the  bill  of  lading,  and  a  graduated  scale  of 
damages  in  respect  of  a  renual  upon  that  one 


occasion  to  give  the  bUl  of  lading.  On  the  other 
hand  much  may  be  said  in  favour  of  the  view  that 
this  penalty  covered  a  multitude  of  transgressions 
of  varying  importance,  because  the  qualification 
which  the  captain  might  introduce  might  be  of 
the  utmost  insignificance  and  such  that  very  little 
damage  could  possibly  be  done  by  reason  of  his 
insistence  upon  that  qualification.  In  such  a  case 
it  would  be  an  extremely  strong  conclusion  to 
come  to  that  it  was  intended  by  the  parties  that 
the  penalty  should  be  paid  for  every  day  during 
which  the  dispute  lasted  as  to  whether  this  quali- 
fication should  be  inserted  or  not,  and  if  the 
charterer  chose  to  refuse  to  acquiesce  in  a  quali- 
fication of  the  most  trifling  importance,  and  the 
captain  sailed  away  refusing  to  give  a  bill  of 
lading  in  any  other  form,  that  this  penalty  should 
be  imposed  for  the  whole  course  of  the  voyage. 
I  therefore  come  to  the  conclusion  that  this  is  a 
penalty  and  not  liquidated  damages,  and  that, 
therefore,  aU  that  the  plaintiffs  axe  entitled  to 
in  respect  of  that  part  of  their  claim  are  nominid 
damages.  Judgment,  therefore,  will  be  for  the 
other  amount  mentioned,  namely,  682.  6«.  8d., 
together  with  the  101.  paid  into  court. 

JudgToent  for  plaintiff,  with  costs. 

Solicitors  for  the  plaintiff.  Field,  Roseoe,  and 
Co.,  for  Yates,  Johnson,  and  Leach,  Liverpool. 

Solicitors  for  the  defendants,  Pritenard  and 
Sons,  for  A.  M.  Jackson  and  Co.,  Hull. 


3(utitnal  Committre  of  tt)r$ri6sCottnctI. 

March  21,  22,  27,  and  July  27. 
(Present:    The  Bight  Hons.  the  Loed    Chan- 
CELLOB     (Herschell),    Lords    Watsok,    Hob- 
HOTTSE,  MACNAaHTEN,  and  MoBBis,  and  Sir 

B.  COTJCH.) 

Manlet  v.  Palache.  (a) 

OK    AFPEAIi     FBOH     THE     SUPEBME     COTTBT     OF 
JAMAICA. 

Practice  —  Appealable  amount  —  Counter-claim  — 
Action  against  a  solicitor  for  negligence  — 
Evidence — Adm,issibility — Jamaica  Civil  Code, 
sect.  428 — New  trial. 

Wliere  the  claim  on  a  counter-claim  is  below  the 
appealable  amount,  an  appeal  will  nevertheless 
lie  if  the  whole  amount  of  the  claiin  in  the 
action  exceeds  that  amount. 

In  an  action  against  a  solicitor  for  negligence  in 
not  taking  the  proofs  of  the  witnesses  before 
the  trial,  it  was  proposed  to  call  the  untnesses 
to  show  what  evidence  they  would  have  given 
if  proofs  had  been  taken. 

Held  {reversing  the  judgment  of  the  majority 
of  the  court  helow  on  this  point),  that  the 
evidence  was  adviissible  ;  but  {affinning  the 
judgm.ent  cf  the  court  helow),  as  sect.  428  of  the 
Jamaica  Civil  Code  enacts  that  "a  new  trial 
shall  not  be  granted  on  the  ground  of  mis- 
direction, or  of  the  improper  admission  or 
rejection  of  evidence  .  .  .  unless  in  the 
opinion  of  the  court  som,e  substantial  virong 
or  miscarriage  has  been  thereby  occasioned,"  a 
'new  trial  slwuld  not  be  granted,  it  appearing 
that  the  evidence,  if  admitted,  eouM  have  had 
no  legitimate  effect  on  the  verdict. 
(a)  Beported  by  C.  E.  UALDIN,  Esq.,  Barrlater-at-Law. 


Digitized  by 


Google 


Sept.  28,  1895.] 


THE   LAW  TIMES. 


[Vol.  Lxxm.— 99 


Frit.  Co.] 


Manley  «.  Faxache. 


[Peit.  Co. 


This  was  an  appeal  from  a  judgment  of  the 
Supreme  Court  of  Jamaica  (EUis,  C.J.,  Lnmb 
and  Jones,  JJ.),  who  had  refused  a  new  trial,  in 
an  action  brought  by  the  appellant  against  the 
respondent,  on  the  ground  that  the  verdict  was 
ag^nst  the  weight  of  evidence,  and  for  improper 
rejection  of  evidence,  and  for  misdirection.  The 
action  was  brought  by  the  appellant  against  the 
respondent,  who  was  a  solicitor,  for  negligence 
and  misconduct  in  the  conduct  of  certain  litiga- 
tion in  which  he  had  acted  for  the  appellant,  and 
he  claimed  5000Z.  damages.  The  facts  are  fully 
set  out  in  the  judgment  of  their  Lordships. 

The  case  was  tned  before  Lumb,  J.  and  a  jury, 
who  found  a  verdict  for  the  defendant  on  the 
claim,  and  also  on  a  counter-claim  in  respect  of 
costs  alleged  to  be  due. 

FMay,  Q.C.  and  Loehms  appeared  for  the 
appellant,  and  argued  that  there  were  two  points 
in  the  case:  first,  the  question  of  misdirection 
and  the  improx>er  rejection  of  evidence  at  the 
trial ;  and,  secondly,  whether  the  respondent, 
having  improperly  thrown  up  his  retainer,  was 
entitled  to  anything  on  his  counter-claim  beyond 
costs  out  of  pocket. 

Safford,  for  the  respondent,  objected  that  the 
app«d  was  not  competent  on  the  8»:ond  point,  as 
the  amount  in  question  was  below  the  appealable 
amount. 

Lord  Watson  referred  to  Allan  v.  Pratt 
(13  App.  Gas.  780 ;  69  L.  T.  Rep.  674). 

The  LoBD  Chancbllob  (Herschell).  —  The 
total  amount  must  be  looked  at ;  it  cannot  be 
split  up  into  separate  items. 

Finlay,  Q.C.  (Loehnit  with  him)  argued  that 
the  evidence  was  admissible,  and  there  had  been 
misdirection,  and  that  a  new  trial  should  be 
ordered.    He  cited 

Hatch  T.  Lewis,  2  F.  A  P.  407  ; 

Oodfroy  v.  Jay,  7  Bing.  413  ; 

Vndenoood  v.  Lewii,  70  L.  T.  Bep.  833 ;    (1894)  2 

Q.  B.  306  ; 
fray  v.  Voulea,  1  E.  A  E.  839 ; 
Whiteman  v.   Hawlcins,   39   L.    T.   Eep.    629  ;    4 
C.  P.  Div.  13. 

Sir  E.  Clarice,  Q.C,  Safford,  and  Spencer  main- 
tained that  the  evidence  was  properly  rejected, 
and  in  any  case  no  substantial  wrong  or  mis- 
carriage had  occurred  within  sect.  428  of  the 
Jamaica  Civil  Code,  so  there  should  not  be  a 
new  trial.    The  verdict  was  right. 

Finlay,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Jidy  27. — Their  Lordships'  judgment  was 
delivered  by 

Lord  WATSoif . — The  appellant,  who  was  a  pen- 
keeper  and  produce  dealer  at  Roxburgh,  Jamaica, 
appears  to  have  been  involved  in  a  considerable 
amount  of  litigation.  Before  June  or  July  1891, 
the  respondent,  who  was  a  solicitor  and  advocate 
in  practice  at  Mandeville,  acted  for  many  yeai-s  as 
his  law  adviser,  ^ent,  and  counsel.  On  the 
10th  June  1892  the  appellant  brought  the  present 
action,  in  which  he  claimed  50002.  as  damages  for 
injury  alleged  to  have  been  sustained  through  the 
professional  negligence  of  the  respondent.  In  his 
statement  of  claun  the  appellant  charged  the 
respondent — ^first,  with  failure  to  exercise  due  care, 
dUigence,  and  professional  skill  in  the  conduct  of 


three  litigations,  in  all  of  which  the  appellant  was 
unsuccessful,  and  was  condemned  in  costs,  these 
being  (1)  Nias  v.  Manley,  before  the  Supreme  Court, 
in  which  the  appellant  was  defendant ;  (2)  Manley 
V.  Bourhe,  also  in  the  Supreme  Court,  in  which  he 
was  plaintiff;  and  (3)  Atkinson  v.  Manley, vihichwaji 
bi-ought  against  him  in  the  Magistrate's  Court  at 
Clarendon ;  secondly,  with  having,  unlawfully  and 
without  cause,  withdrawn  from  his  agency  for  the 
appellant  on  the  11th  July  1891 ;  and,  thirdly, 
with  having  improperly  refused  to  deliver  up 
certain  papers  and  documents.  In  his  defence, 
the  respondent  denied  all  allegations  of  negligence 
and  breach  of  professional  duty;  and  counter- 
claimed  for  842.  9<.  4d.  as  the  balance  due  to 
him  on  account  by  the  appellant.  The  case  was 
tried  before  Lumb,  J.  and  a  special  jury.  It 
occupied  nine  da^s,  and  all  the  questions  were 
submitted  to  the  jury,  who  returned  a  verdict  for 
the  respondent  upon  the  claim,  and  for  382.  5«.  ^d. 
upon  his  counter-claim,  with  costs.  Against  that 
order  the  appellant  appealed,,  and  moved  the 
court  either  to  enter  judgment  in  his  favour  or 
allow  a  new  trial.  The  appeal  was  heard  before  a 
full  Appeal  Court,  consisting  of  the  late 
Ellis,  C.J.,  and  Lumb  and  Jones,  JJ.  The 
two  latter  were  of  opinion  that  the  motion 
for  a  new  trial  ought  to  be  dismissed,  sub- 
ject to  these  qualifications : — (1)  That  a  verdict 
should  be  entered  for  the  appellant  for  52. 5s.  upon 
his  claim  in  relation  to  Manley  v.  Bourke  ;  (2)  for 
42.  lis.  6(2.  upon  his  claim  in  respect  of  the  respon- 
dent  withdrawing  from  his  agency :  and  that  the 
appellant  should  have  his  costs  of  those  issues. 
The  Chief  Justice  did  not  altogether  concur  in 
the  order,  being  of  opinion  that  a  new  trial  ought 
to  be  allowed  on  the  aUeged  negligence  of  the 
respondent  in  conducting  the  defence  in  Niaa  v. 
Manley.  The  appellant  now  maintains  that  the 
case  ought  to  be  sent  back  for  new  trial.  In  Nias 
V.  Mamey  the  plaintiff  was  an  elderly  widow  to 
whom  her  husband  at  his  death  in  1875  had 
t>equeathed  a  small  property  called  Breadland 
Pen,  which  she  occupied  personally.  The  appel- 
lant on  the  7th  Oct.  1887  recorded  a  deed,  dated  the 
22nd  Sept.  1887,  by  which,  in  consideration  of  4002. 
paid  to  her,  she  conveyed  the  property  absolutely 
to  him.  On  that  document  there  was  indorsed  an 
acknowledgment  of  her  receipt  of  the  4002.,  simed 
by  her  and  one  Thomas  Peterson.  The  appellant 
founded  a  claim  to  the  property  on  a  second  deed, 
dated  the  16th  May  1889,  by  which  he  agreed  to 
pay  Mrs.  Nias  6  per  cent,  per  annum  on  me  4002. 
for  her  life  and  to  allow  her  to  live  on  the  pro- 
perty and  run  her  own  stock  without  molestation, 
and  on  her  death  the  property  was  to  be  his.  In 
June  1890  Mrs.  Nias,  who  had  remained  in  pos- 
session, brought  an  action  against  Manley  to 
set  aside  both  documents  on  the  grounds  that 
she  Ijiad  no  independent  advice,  and  did  not 
understand  their  purport  and  effect,  and  had 
received  no  consideration  for  them,  and  that  sbe 
signed  them  in  reliance  on  misrepresentations  of 
the  appellant.  The  case  was  tried  before  the 
Chief  Justice,  who  found  that  the  deeds  were 
entered  into  on  the  fiuth  of  such  misrepresenta- 
tions, and  declared  them  void.  It  is  a  material 
circumstance  that  the  whole  facts  of  the  case  were 
necessarily  within  the  appellant's  personal  know- 
ledge. The  negligence  charged  is  that  Mr. 
Palache  omitted  to  examine  any  of  the  plaintiff's 
witness^,  and  that  in  consequence  his  counsel 
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were  unprovided  with  the  means  of  cross-examin- 
ing Dfrs.  Nias  and  calling  those  witnesses.  But 
the  respondent  himself  acted  as  counsel 
for  Manley,  and  did  examine  him  and  the  other 
witnesses  whom  Manley  desired  to  call.  In  order 
to  make  out  the  charge  of  negligence,  it  is  neces- 
sary to  establish  that  it  was  the  duty  of  the 
respondent  to  examine  the  witnesses  personally 
and  to  take  notes  of  what  they  were  prepared  to 
state  on  oath,  and  that  such  duty  was  not 
fulfilled.  Unless  the  duty  was  incumbent 
on  the  respondent  the  fact  that  he  did  not 
examine  the  witnesses  and  take  down  their  state- 
ments cannot  constitute  negligence.  At  the  trial 
of  this  suit  counsel  proposed  to  call  the  witnesses 
who  were  called  in  Niax  v.  Manley,  but  not 
examined  beforehand  by  Mr.  Palache,  to  show 
what  evidence  they  would  have  given  if  notes  bad 
been  taken.  The  Judge  held  such  evidence  to  be 
inadmissible.  Their  Lordships  entertain  no 
doubt  that  in  that  ruling  the  judge  was  erroneous, 
and  that  the  evidence  was  wrongly  excluded,  but 
its  does  not  necessarily  folu>w  that  there 
must  be  a  new  trial,  because  sect.  428  of  the 
Jamaica  Civil  Code  (Law  40  of  1888)  enacts  that 
"  a  new  trial  shall  not  be  granted  on  the  ground 
of  misdirection,  or  of  the  improper  admission  or 
rejection  of  evidence,  or  because  the  verdict  of 
the  jury  was  not  taken  upon  a  point  which  the 
judge  at  the  trial  was  not  asked  to  leave  to  them, 
unless  in  the  opinion  of  the  com-t  to  which  the 
application  is  made  some  substantial  wrong  or< 
miscarriage  has  been  thereby  occasioned  in  the 
trial."  The  evidence  rejected  afforded  the  only 
means  of  proving  part  of  the  averments  upon 
which  the  action  was  founded.  But,  if  it  had 
been  admitted,  it  could  only  have  gone  to  estab- 
lish that  the  respondent  had  failed  in  the 
performance  of  the  duty  which  he  was  said  to 
nave  owed  to  the  appellant,  and  to  show  the 
extent  to  which  that  duty,  if  it  existed,  had  been 
violated.  It  could  have  thrown  no  light  either 
upon  the  existence  or  the  nature  of  the  duty.  It 
therefore  becomes  necessary  to  consider  whether 
the  jury  came  to  the  conclusion,  and,  if  so, 
whether  they  were  justified  by  the  evidence  in  so 
doing,  that  the  respondent  owed  no  such  duty  to 
the  appellant.  That  the  point  was  submitted  for 
their  consideration  does  not  admit  of  doubt. 
Lnmb,  J.  states  that  he  directed  their  atten- 
tion to  two  questions:  (1)  Had  the  defendant 
an  opportunity  of  taking  proofs  of  the  witnesses 
before  the  trial  ?  (2)  Did  the  plaintiff's  conduct 
contribute  to  the  non-taking  of  proofs  P"  The 
verdict  was,  in  effect,  a  negative  answer  to  the 
first,  and  an  affii-mative  reply  to  the  second  of 
those  questions.  What  is  the  evidence  bearing 
on  the  respondent's  duty  ?  Prom  i  he  nature  of 
the  case  the  appellant  must  have  known  what  the 
material  witnesses  could  state,  and  it  is  not  sur- 
prising that  be  not  only  selected  his  own 
witnesses,  but  examined  them  himself  and  fur- 
nished to  the  respondent  written  notes  of  what 
they  were  expected  to  say  in  the  witness-box. 
The  appellant  was  present  and  sat  beside  the 
respondent  during  the  trial  without  making  any 
complaint  of  the  respondent's  conduct.  The 
latter  constantly  referred  to  the  notes,  and  some- 
times inquired  of  Manley  what  else  he  could  ask. 
It  is  not  pretended  that  the  respondent  was 
charged  with  the  duty  of  finding  and  citing  the 
witnesses    for   the    appellant's   defence.      That 


duty  was  undertaken  and  performed  by  th» 
appellant  himself.  Their  Lordships  have  come 
to  the  conclusion  that  the  verdict  which  negatived 
the  existence  of  any  such  duty  on  the  part  of  the 
respondent,  as  the  appellant  has  alleged,  was  fully 
warranted  by  the  evidence  before  uie  jury,  and 
they  are  also  satisfied  that  the  evidence  rejected 
by  the  judge  could,  if  admitted,  have  had  no 
legitimate  effect  upon  their  verdict.  Upon  the 
second  point  urged  for  the  appellant  their  Lord- 
ships are  unable  to  concur  in  the  view  taken  by 
the  Appeal  Court.  On  the  27th  Jime  1891  the 
appellant  wrote  to  the  respondent,  who  was  at 
that  time  his  agent  and  counsel,  charging  him 
with  various  gross  breaches  of  professional  duty,, 
"the  result  of  which,"  he  said,  "has  wrecked  my 
whole  future  prospects,  and  to-day  I  am  deprived 
of  my  good  name  and  truthfulness  on  which  my 
business  was  hitherto  carried  on."  The  letter- 
concluded  with  an  intimation  that,  as  the  writer 
felt  he  required  "  reliable  counsel  on  some  points." 
he  would  De  obliged  by  the  respondent  returning 
the  papers  in  Mrs.  Nias's  case  and  sending  in  his 
bill  of  costs.  Their  Lordships  cannot  conceive 
that  any  respectable  lawyer  would  continue  to  act 
for  the  writer  of  such  a  letter ;  nor  could  they 
suppose  that  the  latter  could  reasonably  expect 
him  to  do  so.  In  their  Lordships'  opinion  the- 
appellant  has  failed  to  show  reasonable  cauae 
for  disturbing  the  verdict  upon  the  third  point, 
viz.,  the  respondent's  counter-claim.  They  will 
accordingly  humbly  advise  Her  Majesty  to 
affirm  the  order  appealed  from.  The  appellant 
must  pay  to  the  respondent  his  costs  of  this 
appeal. 

Solicitors  for  the  appellant,  Pennington  and 
Son. 

Solicitors  for  the  respondent,  Tippetts  and  Son. 


July  18  and  27. 

(Present:  The  Bight  Hons.  Lords  Watsoh,. 
HoBHonsE,  and  Macnaghten,  and  Sib  B. 
Couch.) 

Boss  v.  Edwabds  and  Co.  (a) 

ON  APPEAL  PEOM  THE  OOXJBT  OP  APPEAL  FOR 
ONTABIO. 

Bailment — Estoppel — Title  of  bailor — Eviction  by 
title  paramount. 

In  ordinary  circumataneea  a  bailee  is  estopped  from 
disputing  the  title  of  the  bailor ;  but,  if  there  it 
an  eviction  by  title  paramount,  the  bailee  is,  in 
the  absence  of  any  special  contract,  discharged 
from  aU  liability. 

Biddle  v.  Bond  (6  B.  &  S.  225)  approved. 

Judgment  of  the  Court  below  affirmed. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  for  Ontario  (Hagarty,  C.J.,  Burton. 
Osier,  and  Maclennan,  JJ.),  who  had  affirmed  a 
judgment  of  Meredith,  J.,  at  the  trial. 

The  facts  are  vei7  fully  set  out  in  the  judgment 
of  their  Lordships. 

Osier,  Q.C.  and  Ferguson,  Q.C.  (both  of  the 
Canadian  Bar)  appeared  for  the  appellant,  and 
contended  that  the  respondents  as  bailees  were 
estopped  as  against  the  appellant  from  denying 
that  the  timber  in  question  was  the  property  M 
Little ;  and  having  attorned  to  the  appellant  in 

(a)  Beported  by  C.  E.  Maldbn  Eaq.   BuriaMr-kt-Law 
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[Ct.  op  App. 

Tespect  of  it,  were  further  estopped  from  denying 
that  they  held  the  timber  for  him.    They  cited 
Oibtan  ▼.  Carruther;  8  M.  <fc  W.  321 ; 
Blaokbnm  on  Sale,  2nd  edit.,  p.  452 ; 
Simm  v.  Angln- American  Telegraph  Company,  42 

L.  T.  Sep.  37 ;  5  Q.  B.  Div.  188  ; 
Stonard  y.  Dunkin,  2  Camp.  344 ; 
Woodley  r.  Coventry,  2  H.  &  C.  164 ; 
Attenbonmgh  t.  London  and  Bt.  Katharina't  Dock 
Company,  38  L.  T.  Bep.  404  ;  3  C.  P.  Div.  450 ; 
*    OiOeU  T.  ffill,  2  Cr.  &  M.  536  ; 

Merchant  Banking  Company  y.  Phcenvc  Beteemer 

Steel  Company,  36  L.  T.  Bep.  395 ;    5  Cb.  Vir. 

205,  where  Farmiloe  t.  Bain  (34  L.  T.  Bep.  324 ; 

1  C.  P.  DIt.  445),  which  was  relied  on  in  the 

ooort  below,  was  diatintfoished. 

Bobinton,   Q.C.   (of    the  Canadian    Bar),   who 

appeared  for  the  respondents,  was  not  called  upon. 

At  the  conclusion   of  the  ai^ument   for  the 

api>eUant  their  Lordships  took  time  to  consider 

their  ju^ment. 

July  27. — Their  Lordships'  judgment  was  de- 
hvered  by 
Lord  Macnaohten. — The  respondents,  Messrs. 
j        W.  C.  Edwards  and  Co.,  who  were  manufacturers 
1        of  lumber  at  Bockland,  sold  to  Messrs.  Hurteau 
et  Frfere  about  four  million  feet  of  deals  stored 
in  their  Yard.     On  the  12th  Jan.  1888  Hurteau  et 
Prere  sold  to  William  Little  about  a  million  and 
a  half  of  these  deals.    The  sale  was  at  six  months' 
credit,   and   on  the  20th  Jan.  the  respondents 
I        accepted  a  deliveiy  order  in  favour  of  W.  Little 
or  order.    On  the  28th  Feb.  Little  arranged  with 
Boss  and  Co.  for  an  advance  to  him  of  7oOO  dols., 
pledging  that  delireij  order  as  collateral  security, 
he  endormsg  it,  "  Please  hold  the  within-men- 
tiosed  quantity  of  deals  subject  to  the  order  of 
Boss  and   Co.,   Quebec."      Little  then  drew  on 
Eo88  and   Co.  drafts  for  7500  dols.,  which  were 
accepted.    On  the  10th  March  Ross  and  Co.  wi-ote 
to  the  respondents  inclosing  the  order  and  stating 
tiiat  Little  had  transferred  the  deals   to  them. 
The  respondents  indorsed  the  order,  "  Will  hold 
within  deals  subject  to  order  of  Boss  and  Co.  as 
above  authorised,"  and  returned  it  to  Boss  and 
Co.  in  a  letter,  in  which  they  accepted  the  transfer 
of  the  deals  from  Little  to  themselves.      In  June 
1888,  after  a  small  portion  of  the  deals  had  been 
]        delivered  to  Boss  and  Co.,  Little  suspended  pay- 
ment without  having  paid  Hurteau    et   Frfere. 
The  latter  immediately  gave  notice  to  the  respon- 
i        dents,  requiring  them  not  to  make  any  further 
delivery  to  Little's  order.    Boss  and  Co.,  on  the 
other  hand,  insisted  on  delivery  of  the  rest  of  the 
deals.     Thereupon  the  respondents  brought  an 
interpleader  action  making  both  Hurteau  et  Fr^re 
and  Boss  and  Co.  defendants.     Judgment  was 
given  in  favour  of   Hurteau  et  Frhre  as  unpaid 
;        Tendors.     Boss,  the  present  appellant,  as  repie- 
aentiug  Boss  and  Co.,  then  brought  this  action 
I        against  Messrs.  Edwards,  alleging  that  the  7500 
j        mllars     were    advanced    to    Little     on     their 
I        nndertaking,  which  led  them  to  believe  that  the 
deals  were    Little's    property    and    would    be 
delivered  to  Boss  and  Co.  when  demanded.    The 
rah  was  dismissed  with  costs,  and  the  Court  of 
Appeal  unanimously  affirmed  that  decision.     In 
theopinion  of  their  Lordships  there  is  no  foun- 
dation for  the  appeal.    In  a  bailment  such  as  that 
npon  which  the  appellant  founds  his  claim  the 
I        bailor  represents  to  the  bailee  that  he  may  safely 
accept  the  bailment.    On  that  representation  the 


bailee  promises  to  redeliver.  It  is  clear  that  tho 
bailee  after  acknowledging  that  he  holds  the 
goods  on  account  of  the  bailor  cannot  say  to 
the  bailor,  "  The  goods  are  not  yours  " ;  but  it 
is  equally  clear  that  if  there  is  that  which 
amounts  to  eviction  by  title  paramount  the  bailee 
is  discharged  from  his  promise.  In  that  event  he 
is  under  no  liability  to  the  bailor  unless  he  has 
made  a  special  contract  with  him  or  is  in  some 
way  to  Dlame  for  his  loss  :  (Biddle  v.  Bond, 
6  B.  &  S.  225.)  In  the  present  case  Edwards  and 
Co.  did  not  dispute  the  title  of  the  bailor  while 
they  were  bailees.  But  there  was  eviction  by 
title  paramount.  The  goods  were  adjudged  to 
belong  not  to  Boss  and  Co.  but  to  Hurteau  et 
Fr^ro.  The  counsel  for  the  appellant  contended 
that  Edwards  and  Co.  were  in  fault,  and  that 
there  was  something  special  in  the  terms  of  their 
acceptance  which  was  equivalent  to  an  under- 
taking to  deliver  the  lumber  to  Boss  and  Co.  in 
any  event,  whoever  might  be  the  true  owner  at  the 
time.  In  their  Lordships'  opinion  that  is  an 
extravagant  proposition.  Edwards  and  Co.  acted 
with  strict  propriety  throughout  the  transaction. 
The  delivery  order  and  acceptance  were  in 
common  form.  There  was  nothing  special  or 
unusual  about  the  one  or  the  other.  It  is  not 
suggested  that  there  was  any  agi-eement  or  under- 
takinK  on  the  part  of  Edwards  and  Co.,  except 
what  IS  to  be  found  in  the  documente.  On  the 
documente  the  appellant's  case  fails.  If  the  oral 
evidence  is'  looked  at,  it  is  plain  that  the  appel- 
lant's claim  was  not  only  unfounded  but  absurd. 
It  was  proved  or  admitted  that  Boss  and  Co. 
knew  that  Little  had  not  paid  for  the  goods, 
while  Edwai-ds  and  Go.  knew  nothing  about  the 
matter.  It  is  found  by  the  courts  below  that 
Boss  and  Co.  did  not  accept  Little's  drafte  on  the 
faith  of  Edwards  and  Co.  accepting  the  delivery 
order  in  their  favour.  Their  Lordships  will 
therefore  humbly  advise  Her  Majesty  that  the 
appeal  ought  to  be  dismissed.  The  appellant  will 
pay  the  coste  of  the  appeal. 

Solicitors :  for  the  appellant,  Bovipas,  Bisehoff, 
and  Co. ;  for  the  respondents,  Norton,  Bote, 
Norton,  and  Co. 
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COURT    OF    APPEAL. 

July  19  and  22. 
(Before  Lindlet,  Lopes,  and  Biobt,  L.JJ.) 

Allen  v.  The  London  County  Council,  (a) 

appeal  fboh  the  queen's  bench  division. 

Metropolis — General  line  of  buildings — Certificate 
of  superintending  architect — House  at  corner  of 
two  streets  —  Metropolis  Management  Amend- 
ment Act  1862  (25  *  26  Vict.  e.  102),  s.  75— 
London  Council  {General  Powers)  Act  1890 
(53  &  54  Viet.  e.  ceieliii.) 

Where  a  house  is  buHt  at  the  comer  of  two  streets 
it  is  for  the  superintending  architect  of  the 
London  County  Council  to  decide  in  which  street 
the  house  is  situate,  and  not  for  the  magiitrate 

■     (a)  Beported  by  W.  C.  Birb  and  \y.  H.  HOBSFALI,,  EaqrB., 
BaniatarB-at-L*w, 
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he/ort  whom  proeeedingB  are  taken  to  obtain 
an  order  for  the  demoltiion  of  the  house  on  the 
ground  that  it  hat  been  huiU  beyond  the  general 
line  of  buildings. 

Tais  wa8«i  case  stated  by  one  of  the  ma^pstrates 
of  the  police-conrta  of  the  metropolis. 

On  the  26th  April  1895  there  was  heard  and 
determined  by  him  a  summons  which  was  issued 
upon  a  complaint  made  on  the  2nd  March  1895 
by  the  London  County  Council  (hereinafter  called 
the  respondents),  that  John  Edward  Allen  and 
Charles  James  Allen  (hereinafter  called  the  appel- 
lants) did  on  or  about  the  13th  Nov.  1894  unlaw- 
fully begin  to  erect  a  certain  building  beyond  the 
general  line  of  buildings  on  the  north-western 
side  of  Birchington-road  without  the  consent  in 
writing  of  the  London  County  Council,  contrary  to 
sect.  75  of  25  &  26  Vict.  o.  102;  45  Vict.  c.  14, 
8. 10 ;  and  51  &  52  Vict.  o.  41. 

It  was  proved  that  the  appellants  on  or  about 
the  13th  Nov.  1894  commenced  to  erect  four  shops 
and  dweUing-houses  upon  the  land  at  the  comer 
of  Birchington-road  and  Kilbum  High-road.  The 
shop  and  dwelling-house  had  a  frontage  of  about 
58  feet  to  Birchington-road  and  22  feet  to  the 
Kilbum  High-road,  and  more  than  half  of  the 
said  frontage  in  Birchington-road  was  intended 
to  be  occupied  by  the  shop  front.  At  the  time 
when  the  appellants  so  began  to  erect  the  building, 
as  first  contemplated,  the  door  of  the  shop  was 
intended  to  face  the  comer  between  the  two  roads, 
and  the  erection  was  commenced  so  as  to  carry 
out  that  intention,  but  afterwards  in  or  about 
the  month  of  Feb.  1895  the  appellants  pro- 
posed to  alter  the  construction  of  the  shop  and 
dwelling-house  so  as  to  make  the  shop  door 
face  towards  the  Kilbum  High-road.  No  consent 
was  given  by  the  respondents  to  the  erection  of 
the  building. 

The  certi&cate  of  the  superintending  architect 
of  the  London  County  Council,  dated  the  11th 
Dec.  1894,  and  the  decision  on  appeal  therefrom 
of  the  tribunal  of  appeal  constituted  under  sect. 
28  of  the  London  Council  (General  Powers)  Act 
1890  (53  &  54  Vict.  c.  ccxliii.)  were  proved.  The 
building  extended  16  feet  beyond  the  general  line  of 
buildings  as  determined  by  such  certificate  and 
decision  in  that  part  of  Birchington-road  in  which 
the  building  was  situate. 

It  was  contended,  on  behalf  of  the  appellants, 
that  the  superintending  architect  had  not,  by  his 
certificate,  found  that  the  appellants'  building  was 
situate  in  the  street,  place,  or  row  of  houses  de- 
scribed in  the  certificate  as  a  row  of  houses  on  the 
north-western  side  of  Birchington-road;  and  that, 
if  he  had  by  his  certificate  bo  found,  he  had 
placed  the  building  in  a  street,  place,  or  row  of 
houses  in  which  the  same  was  not  situate,  within 
the  meaning  of  sect.  75  of  the  Metropolis  Manage- 
ment Act  1862,  and  had  exceeded  his  jurisdic- 
tion. 

It  was  contended,  on  behalf  of  the  appellants, 
that  the  situation  of  the  appellants'  building  in 
relation  to  the  Kilbum  High-road  and  the  Birch- 
ington-road respectively  was  identical  with,  and 
could  not  be  distinguished  from,  the  situation  of 
the  building  in  question  in  the  case  of  Barlow  v. 
The  Vestry  of  St.  Mary  Abbotts,  Kensington 
(55  L.  T.  Rep.  "221 ;  11  App.  Cas.  257),  in  i-elation 
to  the  Kensington  High-road  and  the  street  called 
Pe  Vere-gardens,  unless  the  fact  that  the  build- 


ing in  this  case  is  to  be  used  as  a  shop,  and  the 
building  in  that  case  was  a  private  house,  makes 
a  difference ;  but  it  was  contended,  on  behalf  of 
the  respondents,  that  the  form  of  the  certificate 
of  the  superintending  architect  in  this  case,  being 
different  from  the  form  of  the  certificate  in  the 
case  of  Barlow  v.  The  Vestry  of  Si.  Mary  Abbotts, 
Kensington  (ubi  sup.),  the  magistrate  was  not 
bound  oy  that  case. 

It  was  contended,  on  behalf  of  the  respondents, 
(1)  that  the  certificate  and  decision  had  deter- 
mined that  the  building  was  situate  in  the  Birch- 
ington-road, and  (2)  that  such  determination 
was  binding  on  the  magistrate. 

It  was  also  proved  that,  after  the  date  of  the 
certificate  of  the  architect  and  award  of  the  appeal 
tribunal^  the  appellants  had  set  back  to  the 
general  line  a  poi'tion  of  their  building. 

The  ma^strate  was  of  opinion  that  the  conten- 
tions of  the  respondents  were,  having  regard  to 
the  case  of  the  London  County  Council  ▼.  Cross 
(66  L.  T.  Rep.  731),  well  founded ;  and  he  there- 
fore found  the  complaint  proved,  and  ordered 
that  the  appellants  should,  within  twenty-eight 
days  from  fiie  service  of  the  order,  demolish  so 
much  of  the  bvrilding  so  erected  by  the  appellants 
as  was  beyond  the  general  line  of  buildings  On  the 
north-western  side  of  Birchington-road,  as  defined 
by  the  certificate,  and  duly  confirmed  by  the 
decision. 

The  questions  for  the  opinion  of  the  court  are  : 
(1)  Whether  the  certificate  of  the  superintending 
architect  decides  that  the  appellants'  house  is 
situate  in  the  street,  place,  or  row  of  houses  in 
and  for  which  the  general  line  of  buildings  is 
determined  by  the  certificate.  (2)  Whether  it 
was  the  duty  of  the  Buperintendm|;  architect, 
under  sect.  75  of  the  said  Act,  to  decide  and  find 
by  his  certificate  the  situation  of  the  appellants' 
building  within  the  meaning  of  the  said  section, 
and,  if  so,  whether  his  decision  and  finding  were 
binding  on  the  magistrate. 

The  certificate  of  the  superintending  architect 
above  referred  to,  after  reciting  sect.  75  of  the 
Metropolis  Management  Amendment  Act  1862 
stated  that  the  parties  interested 

Have  Beverally  appeared  before  me  and  been  heard 
regarding  the  erection  of  a  bnilding  in  Birohington-road, 
Hampstead,  and  beyond  the  faoe  or  front  of  the  baildingv 
forming  a  row  of  honses  on  the  north-western  side  of 
Birchington-road  aforesaid,  and  I  have  been  required  to 
decide  the  general  line  of  buildings  in  sooh  road  as 
provided  in  the  gaid  statute. 

Now,  therefore,  having  considered  the  matter,  I,  the 
undersigned,  being  the  gnperintending  architect  to  the 
London  Conntj  Conncil,  do  hereby,  paraaant  to  the  said 
Act,  decide  that  the  main  fronts  of  the  buildings  in  the 
row  of  honses  aforesaid,  and  tinted  pink  on  the  plan 
hereto  annexed  and  signed  by  me,  form  the  general  line 
of  buildings  on  the  north-western  side  of  Birchington- 
road  aforesaid,  in  which  road  the  bmlding  in  qnestion  is 
aitnate,  and  that  the  prolongation  of  the  general  line  of 
bnildinga  aoroas  such  bnilding  ia  as  ahown  by  the  pink 
dotted  linea  on  the  annexed  plan. 

The  case  came  before  the  Divisional  Court  on 
the  24th  June  and  the  Ist  July. 

Channell,  Q.C.  for  the  appellants. — The  magis- 
trate should  have  himself  decided  whether  the 
building  was  in  Birchington-road;  instead  of  doing 
so,  he  held  that  the  superintending  architect  had 
by  his  certificate  found  that  the  building  was  in 
that  road,  and  that  he,  the  magisti-ate,  was  bound 
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Irf  that  finding.    The  qnestion  is  one  of  fact  for 
tne  magistrate  to  decide : 

Barimo  t.  Vmtry  of  8t.  Mary  Abhottt,  Kentington, 
55  L.  T.  Bep.  221 ;  11  App.  Cm.  257. 

Avory  and  Daldy  for  the  respondents. — This 
question  was  decided  in  London  County  Council 
T.  Cross  (66  L.  T.  Rep.  731).  There  were  two 
points  in  that  case,  both  of  which  in  the  Queen's 
Bench  Division  were  decided  in  favour  of  the 
present  respondents,  but  the  Court  of  Appeal 
reversed  that  decision  on  the  second  point  only, 
and  therefore  the  judgment  of  the  court  below  on 
the  first  point,  which  is  identical  with  that  in  the 
present  case,  still  remains.  That  decision  is  in 
laTOur  of  the  view  that  this  question  has  to  be 
decided  by  the  superintending  architect.  The 
House  of  Lords  took  the  same  view  in  Barlow  y. 
Vestry  of  St.  Mary  Abbotts,  Kensington  (ubi  sup.). 

ChanneU  in  reply. 

"W11.L8,  J. — The  question  which  is  raised  by 
this  case  has  been  frequently  discussed,  and  we 
have  now  to  say  whether  it  has  been  actually 
decided.  It  is  whether  the  certificate  of  the 
superintending  architect  of  the  London  County 
Council  decides  not  only  the  general  line  of  build- 
ings in  a  street,  but  also  whether  a  particular 
building  is  in  a  particular  street  or  not.  Or,  to 
state  it  very  shortly  in  another  way,  whether  the 
function  bestowed  on  the  superintending  architect 
of  deciding  the  general  line  of  buildings  in  any 
street  in  which  a  house  is  situated  incidentally 
carries  with  it  the  decision  as  to  what  street  the 
house  is  in.  If  1  had  looked  only  at  the  Act  of 
Parliament  I  should  have  said  that  this  was  one 
of  those  matters  of  fact  which  was  essential  to 
the  decision  of  the  tribunal  before  which  the  case 
was  brought,  and  I  should  have  held  that  the 
magistrate  ought  to  have  decided  this  question  of 
fact  in  the  same  way  as  he  decided  other  ques- 
tions of  fact  coming  before  him.  This  question 
has  been  discussed  in  several  cases,  and  the  result 
ap  to  the  present  time  seems  to  me  to  be  anything 
but  satisfactory.  We  heard  a  somewhat  lengthy 
argument  upon  the  relative  convenience  of  the 
two  tribunals,  as  to  whether  it  were  better  that 
the  superintending  architect  or  the  magistrate 
should  decide  the  point,  and  certainly  it  seems  to 
me  that,  so  far  as  convenience  goes,  the  superin- 
tending architect  could  decicte  it  better  than 
other  people.  The  only  objection  that  can  be 
raised  to  that  view  is,  that  the  tribunal  of  appeal 
is  not  a  proper  court  to  decide  such  a  question, 
because  one  of  the  members  is  a  party  to  the 
appeal.  But  that  anomaly  will  not  occur  in  the 
fntnre,  because  it  is  done  away  with  under  the 
provisions  of  the  London  Building  Act  1894.  The 
state  of  the  authorities  on  this  question  is  this : 
In  1886  the  question  was  incidentally  discussed 
before  the  House  of  Lords  in  Barlow  v.  Vestry  of 
8t.  Mary  AbbotU,  Kensington  (55  L.  T.  Rep.  221 ; 
11  App.  Cas.  257),  in  which  case  it  was  not  neces- 
sary to  decide  the  exact  point,  but  a  good  deal 
was  said  upon  it.  Lord  Watson  expresses  an 
opinion  to  the  effect  that  the  decision  of  the  point 
whether  a  building  is  in  a  particular  street  has 
been  intrusted  by  the  Legislature  to  the  superin- 
tending architect.  On  the  other  hand,  Lord  Bram- 
well  vigorously  criticises  that  view  and  gives  his 
reasons  for  thinking  that  it  is  a  matter  for  the  deci- 
Bi<ni  of  the  magistrate  before  ivhom  the  case  is 
heard.    Lord  Fitzgerald  agreed  with  the  opinion 


of  Lord  Watson.  Then  there  is  also  the  judg- 
ment of  Lord  Herschell,  which  Smith,  J., in  London 
County  Council  v.  Cross  (66  L.  T.  Rep.  731),  said 
was  to  the  same  effect  as  Lord  Watson's,  but  in 
which  I  think  the  question  is  so  carefully  wrapped 
up  that  it  is  difficult  to  say  what  his  view  was, 
though  it  seems  to  me  that  it  was  really  in  favour 
of  the  opinion  expressed  by  Lord  Bramwell. 
After  that  we  have  the  decision  of  Denman 
and  Smith,  JJ.,  in  London  County  Council 
V.  Cross,  who  came  to  the  conclusion  that  the 
question  was  one  for  the  decision  of  the  superin- 
tending architect.  That  decision  was  reversed 
by  the  Court  of  Appeal  upon  another  point,  and 
the  present  question  was  left  untouched.  1  need 
hardly  s^  that  the  decision  of  Denman  and 
Smith,  J  J.  has  great  weight  with  us,  though 
it  is  not  binding  upon  us,  and  1  feel  bound  to 
express  my  own  opinion  upon  the  point.  I  take 
the  same  view  as  the  two  noble  Lords  and  the 
two  judges  whose  opinions  I  have  referred  to,  and 
1  have  come  to  the  conclusion  that  the  question 
is  one  for  the  decision  of  the  superintiending 
architect,  and  not  for  the  magistrate  oefore  whom 
the  case  is  heard.  The  London  Council  (General 
Powers)  Act  1890  (53  &  54  Vict.  c.  ccxliii.)  was 
passed  before  the  decision  in  London  County 
Council  V.  Cross  {ubi  sup.)  was  given,  and  therefore 
does  not  affect  the  weight  of  that  judgment. 
Since  the  passingof  the  London  Building  Act 
1894  (57  &  58  Vict.  c.  ccxiii.)  this  question 
cannot  arise,  as  by  sect.  29  of  that  Act  the 
superintending  architect  may  be  required  to 
determine  in  what  street  a  building  is  situated. 
For  the  reasons  which  I  have  given  I  think  that 
our  judgment  must  be  for  the  London  County 
Council. 

Wbiqht,  J. — ^I  aOTee,  and  do  so  entirely  out 
of  deference  to  the  judgments  of  Demnan 
and  Smith,  JJ.  in  London  County  Council  v. 
Cross  {ubi  sup.),  although  I  do  not  think  that 
Lord  Watson  in  Barlow  v.  Vestry  of  St.  Mary 
Abbotts,  Kensington,  went  the  length  that  those 
judges  say  that  ne  did. 

Wills,  J. — There  are  two  questions  asked  us  in 
this  case.  If  our  view  is  correct  I  think  that  the 
superintending  architect  must  be  taken  to  have 
decided  that  the  appellants'  house  was  situate  in 
the  street  for  which  the  general  line  of  buildings 
is  determined  by  his  certificate,  though  the 
certificate  is  not  very  happily  worded.  If  he  did 
not  mean  to  decide  that  point,  then  it  is  not  a 
pi-oper  certificate. 

From  this  decision  Messrs.  Allen  appealed. 

ChanneU,  Q.O.  {A.  Macjnorran  with  him)  for 
the  appellants. — The  certificate  of  the  superin- 
tending architect  does  not  state  that  this  house  is 
in  the  Bircbington-road,  and  shows  that  he  did 
not  apply  hia  mind  to  that  point,  and  therefore 
the  cei-tificate  is  defective  as  the  certificate  was  in 
Barlow  v.  The  Vestry  of  St.  Mary  Abbotts,  Ken- 
sington (56  L.  T.  Rep.  221 ;  11  Ap^.  Cas.  257). 
The  house  here  is  in  the  same  position  as  the 
house  in  that  case.  On  the  true  construction  of 
sect.  75  of  the  Metropolis  Management  Amend- 
ment Act  1862  the  magiatitite  is  not  bound  by  the 
decision  of  the  superintending  architect  as  to  the 
street  in  which  a  building  stands.  It  is  a  ques- 
tion of  fact  for  the  magistrate  to  decide.  In 
Barlow  v.  The  Vestry  of  St.  Marif  Abbotts,  Ken- 
sington, Lord  Bramwell  was  of  opinion  (55  L.  T. 


Digitized  by 


Google 


104-Voi.  Lxxm.] 

THE  LAW  TIMES. 

[Sept.  28,  18»5. 

Ct.  01"  App.] 

Allen  v.  The  Londok  Ootjntt  Oottncil. 

[Ot.  of  App. 

Bep.  224;  11  App.  Gas.  269)  that  the  qneetion 
was  not  to  be  dealt  with  by  the  architect  only, 
although  Lord  Watson  was  of  a  contraiT  opinion 
(55  L.  T.  Rep.  223;  11  App.  Oas.  266).  The 
point,  however,  wat  not  beaore  the  House  of 
Lords  for  decision,  and  it  is  not  dealt  with  in  the 
other  judgments.  In  London  County  Council  v. 
Cross  (66  L.  T.  Rep.  731)  the  Divisional  Court 
held  that  the  nxasistoate  was  bound  by  the  archi- 
tect's certificate,  but  Smith,  J.  misunderstood  the 
judgment  of  Lord  Herschell  in  Barlow  v.  The 
Vestry  of  St.  Mary  Abbotts,  Kensington,  and 
Denman,  J.  merely  expressed  his  concurrence  on 
that  point.  On  appeal  the  judgment  was  reversed 
on  another  point,  and  this  one  was  not  considered. 

Horace  Avory  and  F,  F.  Daldy  for  the  County 
Council.  —  The  decision  of  the  superintending 
architect  as  to  the  general  line  of  buildings  in- 
volves the  decision  as  to  the  street  in  which  a 
particular  house  is  situated,  for  in  order  to  decide 
it  he  must  consider  what  houses  aie  in  the  street. 
He  may  decide  the  general  line  of  buildings  after 
a  bulling  has  been  erected,  and  the  magistrate 
cannot  review  his  decision  : 

Spademan  v.    The   PVumstead    Dittrict    Board  of 
Works,  53  L.  T.  Kep.  157 ;  10  App.  Cas.  229. 

But  the  case  of  Barlow  v.  The  Vestry  of  St.  Mary 
Abbotts,  Kensington  {ubi  sup.)  is  a  nirther  autho- 
rity in  favour  of  the  council,  for  Lord  Herschell 
really  agreed  with  Lord  Watson  on  this  point,  and 
Lord  Fitzgerald  said  he  had  read  both  their 
jnd^ents  and  entirely  agreed  with  them.  The 
decision  in  favour  of  the  builder  in  that  case  was 
in  consequence  of  the  certificate  being  defective, 
as  the  architect  did  not  certify  that  the  house  was 
in  the  particular  street,  and  as  appears  from  the 
order  the  injunction  granted  by  Bacon,  V.C.  waa 
varied  by  bang  limited  to  restraining  the  vestry 
from  proceeding  on~  that  certificate,  so  that  fresh 
proceedings  might  have  been  commenced  on  a 
rresh  certificate.  If  the  House  of  Lords  had  not 
thought  that  this  was  a  point  for  the  architect  to 
decide  they  would  have  said  so,  and  not  have 
altered  the  order  of  Bacon,  V.C.  This  certificate 
does  find  that  the  building  is  in  Birchington-i-oad. 
This  point  was  actually  decided  in  favour  of  the 
county  council  by  the  Divisional  Court  in  London 
County  Council  v.  Cross  {ubi  sup.),  and  that  deci- 
sion was  not  affected  by  the  judgment  of  the 
Court  of  Appeal.  [Lopes,  L.J.  referred  to  Oilbart 
V.  The  Wandsworth  District  Board  of  Works  (60 
L.  T.  Rep.  149).] 

ChanrnU,  Q.C.  in  reply.  ^^  ^^  ^^^ 

July  22.— LiNDLBT,  L.J. — This  is  an  appeal 
from  a  decision  of  the  Divisional  Court  in  one  of 
those  cases  of  a  building  projecting  beyond  the 
general  line  of  buildings,  and  it  turns  upon  the 
true  construction  of  sect.  75  of  the  Metropolis 
Management  Amendment  Act  of  1862.  The 
difficulty  arises  with  reference  to  a  house  which  is 
situate  at  the  comer  of  two  roads  or  streets.  The 
superintending  architect  has  granted  a  certifi- 
cate which  contains  a  recital  that  the  parties 
interested  have  appeared  before  him  with  regard 
to  "  the  erection  of  a  building  in  Birchington- 
road,  Hampstead,  and  beyond  the  face  or  front 
of  the  buildings  forming  a  row  of  houses  on 
the  north-western  side  of  Birchington-road  afore- 
said, and  I  have  been  required  to  decide  the 
general  line  of  buildings  in  such  road  as  provided 


in  the  said  statute."  Then  he  says  that  he 
decides  "  that  the  main  fronts  of  the  Duildings  in 
the  row  of  houses  aforesaid,  and  tinted  pink  on 
the  plan  hereto  annexed  and  signed  by  me,  form 
the  general  line  of  buildings  on  the  north-western 
side  of  Birchington-road  aforesaid,  in  which  road 
the  building  in  question  is  situate."  Now,  with 
reference  to  the  point  made  by  Mr.  Channell 
turning  on  the  construction  of  that  certificate, 
and  having  regard  to  the  terms  of  it  and  to  the 
plan  to  which  it  refers,  I  have  not  the  slightest 
doubt  that  the  true  construction  of  it  Ib  that  the 
building  in  question  is  certified  to  be  not  only  in 
Birchington-road  but  in  the  road  delineated  on 
the  plan.  That  being  so,  I  turn  to  the  question 
which  is  in  controversy,  and  which  turns  upon  the 
construction  of  the  Act.  The  question  is  whether 
this  building  projects  beyond  the  buildings — the 
row  of  houses — in  Birchington-road,  and  whether 
that  question  is  to  be  decided  under  this  statute  by 
the  superintending  ai-chitect  or  by  the  magistrate. 
The  following  cii-cumstances  must  co-exist  in 
order  to  justify  an  order  for  demolition,  under 
sect.  75,  viz. :  (1)  There  must  be  a  building,  stmc- 
tnre,  or  erection  of  some  sort.  (2)  Such  build- 
ing, structure,  or  erection  mupt  be  erected  without 
the  written  consent  of  the  Metropolitan  Board  of 
Works,  or  now  of  the  county  council  (3)  Such 
building,  structure,  or  erection  must  be  in  some 
street,  place,  or  row  of  houses.  (4)  Such  streets 
place,  or  row  of  houses  must  have  a  general  line 
of  buildings.  (5)  Such  line  of  buildings,  i.e.,  the 
line  of  buildings  of  the  street,  place,  or  row  of 
houses  in  which  the  building  complained  of  is 
situate  must  be  decided  by  the  superintending 
architect  appointed  by  the  Metropolitan  Board  of 
Works,  or  now  by  the  county  counciL  (6) 
Lastly,  the  building,  structure,  or  erection  must 
be  erected  beyond  the  line  so  decided.  What  is 
left  to  the  decision  of  the  architect  is  the  existence 
and  exact  position  of  the  general  line  of  buildings 
of  the  street,  place,  or  row  of  houses  (if  any)  in 
which  the  building.  Sic.,  complained  of  has  been 
erected.  In  case  of  dispute  the  magistrate  must 
decide  all  the  other  matters  referred  to  ;  e.^^., 
whether  the  building,  &c.,  complained  of  is  one  to 
which  sect.  75  applies,  especially  having  regard  to 
sect.  74 ;  whether  the  necessary  consent  has  been 
given ;  whether  the  building,  &c.,  is  in  a  street, 
place,  or  row  of  houses,  "  street "  being  inter- 
preted as  directed  in  sect.  112 ;  whether  the  build- 
ing, &c.,  has  been  erected  beyond  the  general  line 
of  buildings  for  that  street,  &c.,  as  decided  by  the 
superintending  architect.  Such  is,  in  my  opinion, 
the  true  construction  of  the  section,  and  of  the 
decision  in  Spackman  v.  The  Plumstead  District 
Board  of  Works  (ubi  sup.),  which  set  at  rest  the 
doubt  whether  the  magistrate  could  review  the 
architect's  decision  as  to  the  general  line  of  build- 
ings. So  far  the  interpretation  of  the  statute  is 
reasonably  plain.  But  then  it  is  said  that  the 
question  still  remains,  who  is  to  determine  whetiier 
the  building  complained  of  is  in  the  particular 
street,  place,  or  row  of  houses  to  which  the  archi- 
tect's certificate  is  applicable.  This  is  the  point 
on  which  Lords  Watson  and  Bramwell  differed  in 
Barlow  V.  The  Vestry  of  St.  Mary  Abbotts,  Kelt- 
sington  (ubi  sup.).  A  careful  perusal  of  Lord 
Herschell's  judgment  in  that  case  has  led  me  to 
the  conclusion  that  he  agreed  with  Lord  Wataon, 
and  that  Lord  Fitzgersdd  took  the  same  view. 
There  is  much  to  l^  said  for  this  interpretation 
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of  the  Act,  for,  the  object  of  the  Act  being  to 
regulate  lines  of  buildings,  the  architect,  rather 
than  the  magistrate,  seems  naturally  to  be  the 
person  to  say  to  what  line  of  buildings  a  particular 
nonae  should  conform.  The  genei-alline  of  build- 
ii^s  which  the  architect  is  to  decide  is  "  such 
general  line,"  and  by  "  such  "  is  meant  the  general 
line  for  the  street,  place,  or  row  of  houses  in  which 
tiie  house  in  question  is.  The  ai-chitect  might,  no 
doubt,  assume,  without  deciding,  that  the  building 
complained  of  was  in  a  particular  street,  place,  or 
row  of  houses,  and  simply  certify  the  general  line 
of  buildings  of  that  street,  &c.,  iearing  the  magis- 
trate to  determine  whether,  after  all,  the  bnildmg 
was  in  the  street,  &c.,  to  which  the  certificate 
applied.  But  this  would  be  to  deprive  the  archi- 
tect's certificate  of  half  its  value,  and  the  inter- 
pretation which  leaves  him  to  decide  what  build- 
ing line  is  to  be  confoi-med  to  seems  to  be  prefer- 
able to  an  interpretation  which  leaves  that  ques- 
tion to  the  magistrate.  For  these  reasons,  and 
thinking,  as  I  do,  that  this  view  of  the  section  is 
more  in  conformity  with  the  decision  of  the  House 
of  Lords  in  Baruno  v.  The  Vestry  of  8t.  Mary 
Abbotts,  Kensington  (tdn  svp.)  than  the  interpre- 
tation contended  fov  by  the  appellants,  I  have 
come  to  the  conclusion  that  this  apx)eal  ought  to 
be  dismissed.  The  architect's  certificate  here, 
taken  with  the  plan,  supplies  the  omission  which 
led  to  the  decision  in  that  case,  and  does  certify, 
with  sufficient  clearness,  that  the  appellants' 
house  is  not  only  in  Birchington-road,  but  is  in 
the  row  of  houses  the  building  line  of  which  is 
defined. 

Lopes,  L.J. — I  am  of  the  same  opinion.  Five 
questions  are  asked  in  this  special  case.  The  first 
ia,  "  Whether  the  certificate  of  the  superintend- 
ing architect  decides  that  the  appellants'  house  is 
aitnate  in  the  street,  place,  or  row  of  houses  in 
and  for  which  the  general  line  of  buildings  is 
determined  by  the  certificate?"  Now  I  do  not 
mean  to  say  that  the  certificate  is  as  clear  aa  it 
might  be,  but  I  have  come  to  the  conclusion  that 
it  does  mean  to  decide  that  the  appellants'  house 
ia  situate  in  the  street,  place,  or  row  of  houses  in 
and  for  which  the  general  line  of  buildings  is 
determined  by  the  certificate.  Therefore  I  answer 
that  question  in  the  affirmative.  Then  a  further 
question  is  asked,  "  Whether  it  was  the  duty  of 
the  superintending  architect  under  section  75 
,ai  the  said  Act  to  decide  and  find  by  his 
certificate  the  situation  of  the  appellants'  build- 
ing within  the  meaning  ui  the  said  section,  and  if 
so,  whether  his  decision  and  finding  were  binding 
on  the  magistrate?"  I  have  come  to  the  eon- 
clnsion  that  that  question  also  ought  to  be 
answered  in  the  affirmative.  That  question 
d^>end8  on  the  construction  of  the  75th  section 
of  the  Metropolis  Management  Amendment  Act 
1862.  In  that  section  are  these  words:  "Such 
general  line  of  buildings  to  be  decided  by  the 
anperintending  architect  to  the  Metropolitan 
Board  of  Works."  "  Such  "  general  line  of  build- 
ings refers  you  back  to  the  earlier  part  of  the 
section,  which  says  that  "  no  building,  structure, 
or  erection  shall,  without  the  consent  in  writing 
of  the  Metropolitan  Board  of  Works,  be  ei^ected 
beyond  the  general  line  of  buildings  in  any  street, 
place,  or  row  of  houses  in  which  the  same  is 
situate."  It  seems  to  me  impossible  that  the 
anperintending  architect  can  determine  the  build- 
ing  line  which  is  to  be  conformed  to  without 
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determining  in  what  street  the  house  complained 
of  is.  I  think,  if  I  had  to  decide  it  for  the  first 
time,  upon  the  true  construction  of  the  section,  I 
should  so  hold;  but  the  case  in  the  House  of 
Lords  (I  think  it  unnecessary  to  refer  to  other 
cases)  of  Barlovo  v.  Tlie  Vestry  of  St.  Mary 
Abbotts,  Kensington  (uhi  sup.)  is  to  my  mind  a 
clear  authori^  in  that  direction.  I  think  the 
judgment  of  Lord  Watson  in  that  case  is  right 
when  he  says  (56  L.  T.  Rep.  223 ;  11  App.  Gas. 
265] :  "  In  my  opinion  the  function  assigned  to 
the  superintending  architect  is  not  merely  to  lay 
down  the  general  line  of  buildings  in  a  street, 
place,  or  row  of  houses  in  which  the  building  or 
erection  complained  of  is  alleged  to  be  situated, 
but  to  fix  and  determine  the  general  building 
line  of  the  street,  place,  or  row  in  which 
according  to  his  professional  judgment  such 
building  or  erection  is  actually  situate.  The 
question  whether  a  building  is  or  is  not  within 
Uie  meaning  of  the  Act  situate  in  a  par- 
ticular street,  place,  or  row  may  involve  con- 
siderations of  the  same  character  with  those  upon 
which  the  determination  of  a  general  line  of  build- 
ings must  often  depend,  and  it  appears  to  me  to 
have  been  the  intention  of  the  Legislature  "  (these 
are  the  important  words)  "  to  entrust  the  decision 
of  both  pointe  to  the  architect,  and  not  to  the 
justice  before  whom  the  complaint  is  brought." 
That  judgment  of  Lord  Watson  is  absolutely 
clear,  and  if  the  judgment  of  Lord  Herschell,  who 
delivered  the  first  speech  in  the  House  of  Lords, 
is  looked  at  it  will  be  found  that  what  he  says  is 
not  inconsistent  with  anything  Lord  Watson  says, 
but  in  my  opinion  is  consistent  with  it ;  and  in  nis 
judgment  Lord  Fitzgerald  said  (55  L.  T.  B«p. 
224 ;  11  App.  Gas.  269) :  "  I  have  had  the  advan- 
tage of  reading  the  judgment  which  has  been 
delivered  by  the  noble  and  learned  Lord  on  the 
woolsack,  and  also  the  judgment  which  has  been 
debvered  by  my  noble  and  learned  friend  opposite 
(Lord  Watson),  and  I  entirely  agree  in  the  con- 
clusion at  which  they  have  arrived,  and  in  their 
reasoning."  Now,  Lord  Bramwell  took  a  different 
view.  Lord  Fitzgerald  says  nothing  about  the 
judgment  of  Lord  Bramwell,  but  he  says  he 
agrees  with  Lord  Herschell  and  Lord  Watson. 
That  case  therefore,  to  my  mind,  concludes  the 
question  we  now  have  to  decide,  and  if  that  is  so 
I  answer  the  second  question  in  the  affirmative. 
It  seems  to  me,  as  I  have  already  eaid,  not  only  is 
that  in  accordance  with  the  case  in  the  House  of 
Lords,  but,  in  my  mind,  it  is  in  accordance  with 
the  true  construction  of  the  statute,  and  also 
what  I  conceive  to  be  the  general  convenience  of 
the  matter;  because  there  can  be  no  doubt  that 
the  architect,  who  goes  on  the  spot  and  thoroughly 
considers  the  position  of  the  house  and  has  to 
determine  the  building  line,  is  the  person  who  is 
best  able  to  form  a  skilled  opinion  as  to  the  parti- 
cular street  in  which  a  particular  houue  is  situated. 
I  come  to  the  conclusion,  therefore,  that  the 
decision  of  the  magisti-ate  is  right,  and  answer 
both  questions  in  the  affirmative. 

BiOBY,  L.J. — I  am  of  the  same  opinion.  As  to 
the  first  question  I  do  not  think  the  superintend- 
ing architect's  certificate  is  really  open  to  doubt. 
In  that  certificate  he  speaks  of  a  road  called 
Birchington-road,  and  on  the  plan  to  which  he 
refers  Birchington-road  is  shown  to  be  a  road 
extending  all  the  way  from  Kilbum  High-road  on 
the  one  hand  to   West  End-lane  on  the  other. 
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He   decides    that    the  house  in  question  is  in 
Birchington-road,  and  he  decides  that  the  general 
line  of  buildings  in  Birchington-road  is  the  general 
line  for  Birchington-road.     If  there  is  any  doubt 
about  it,  it  is  set  at  rest  by  the  plan  on  which  we 
see  the  general  building  line  indicated,  passing 
through  the  house  in  question  right  up  to  Kilbum 
High-road.     I  have  no  doubt  therefore  that  his 
certificate    is    a    good    certificate    in    the   veiy 
respect   in   which,    in   Barlow    v.    The    Vestry 
of   81.  Mary  AhbotU,  Kensington  (ubt  sup.),  the 
certificate  was    held  to    be   defective.      Now  1 
quite    agree   with    what    has    been   said  as   to 
the  construction  of  sect.  75,  and  I  will  not  repeat 
that.    I  can  only  say  that  personally  I  consider 
the  matter  is  absolutely  settled  and  disposed  of 
by  the  decision  in  Barlow  v.  The  Vestry  of  St. 
Mary  Abbotts,  Kensington  {ubi  sup.).    Bacon,  Y.C 
had  granted  an  absolute  injunction  restraining  the 
vestry  from  proceeding  to  pull  down  the  buildings. 
That  would  nave  left  open  nopossibility  of  their 
instituting  new  procee^ngs.  The  House  of  Lords 
varied  that  order  by  confining  it  to  an  injunction 
against  proceeding  upon  the   certificate  which 
had  then  been  made,  the  order  of  Bacon,  YC. 
being  restored  (11   App.   Cas.  269),    "  with  the 
variation  that  the    injunction    therein    granted 
should  be  limited  to  restraining  the  respondente, 
the    Kensington  Yestry,  from    demolishing   or 
interfering  with  the  buildings   in  question,  or 
taking  any  steps  for  that  purpose  in  virtue  either 
of  the  certificate  of  Mr.  vulliamy  or  of  the  com- 
plaint and  proceedings  following  thereon."    So 
that  in  point  of    law  they   simply  found   that 
the  ceHincate  of  Mr.   Yulliamy  and  the  com- 
plaint  and   proceedings   following  thereon  did 
not  form  a  ground  for  demolishing  the  building. 
Lord   Bramwell   no  doubt  said  (55  L.  T.    Rep. 
224;    11   App.   Cas.    268):     "I  find    as    a    fact 
that  the   appellante'   house    is   not    in  the   row 
of  houses  or  line  of  buildings  called  Be  Yere 
Grardens."    Now,  if  the  House  of  Lords  had  juris- 
diction, or  supposed  themselves  to  have  had  juris- 
diction, to  determine  that  point,  they  ought  to  have 
determined  it.    It  would  be  idle  to  send  back  this 
case  when  they  had  aU  the  materials  before  them  ; 
but  I  do  not  find  that  any  one  of  the  noble  and 
learned  Lords  who  moved  the  House  or  spoke  on 
the  motion  on  that  occasion  takes  upon  himself 
to  determine  the  point  other  than  Lord  Bram- 
well.    Now,  if  it  were  the  magistrate's  duty  to 
determine  that  point  the  appeal  would,  and  the 
House    of    Lords    ought,    to    have    determined 
whether  the  house  was  within  or  without  De  Yere 
Gardens.    They  refrained  from  doing  so,  and  I 
think  in  so  refraining  they  affirmed  that    they 
had  no  jurisdiction  to  determine  that  question ; 
in    other  words,  that  no  appeal  to  them  was 
possible.  So  I  consider  that  very  affirmatively  they 
decided  that  it  was  the  architect's  dnty  to  ascertain 
in  what  line  of  buildings  the  house  in  question  was 
situate,  and  that  his  certificate  was  defective  in 
that  he  had  not  so  ascertained  it.    It  appears  to 
me  a  clear  decision  upon  the  very  point  that  has 
been  argued  before  us,  and  on  all  the  grounds  I 
think  that  the  appeal  ought  to  be  dismissed. 

Solicitors  for  the  appellante,  Last  and  Son. 

Solicitor  for  the  London  Covmty  Council,  W.  A. 
Blaxland. 


July  15  ani  16. 
(Before  Lindlet,  Lopes,  and  Biqbt,  L.JJ.) 

LA.VY  AND  Upjohn  v.  The  London  County 

Council,  (o) 
appeal  psom  the  queen's  bench  diyisioh. 

Metropolis — General  line  of  buildings — "  Building, 
structure,  or  erection  " — WaU  erected  as  adver- 
tisement station — Certificate  of  superintending 
architect — Appeal  from  architect's  certificate — 
Issue    of   summons  —  Metropolis   Managemend 
Amendment  Act  1862   (25   &  26  Vict.  c.  102), 
8.  76 — Metropolis  Management  and    Building 
Acts  (AmendmetU)  Act  1882   (45    Viet.  e.  14), 
g.  13. 
Z*^  oumert  of  a  dioMing-house  in  the  metropalit, 
the  forecourt  of  which  was  bounded  towards  the 
highway  by  a  brick  waU  3  feet  high,  surmounted 
by  iron  railings  5  feet  6  inches  high,  erected  wpoA 
the  toaU  a  wooden  hoarding  12  feet  high  for 
advertising  purposes.     Objection  being  made  by 
the  London  County  Council,  under  sect.  13  of  the 
Metropolis    Management    and    Building    Acts 
(Amendment)  Act  1882,  to    the  hoarding  as  a 
temporary  wooden    structure'   erected    wUhovl 
licence,   the  owners,   more  than  twelve   montht 
after  its  erection,  removed  it,  together  loith  the 
waU  and  railings,  and   erected  a    brick   voli 
11  feet  high  and  14  indies  thick.    The  voaU,  stood 
partly  upon  the  footings  of  the  old  wall,  biU  it* 
face  was  set  back  4^  inches,  so  as  to  leave  room 
for  studs,  to  which  was  fastened  a  wooden  hoard- 
ing for  advertisements.      Complaint  was  iA«K 
m^ttde  by  the  London  County  Council  against  the 
oioners,  under  sect.  75  of  the  Metropolis  Manage- 
ment Amendment  Act  1862,  f<yr  erecting  a  struc- 
ture beyond  the  general  line  of  buildings  toithoiU 
the  consent  of  the  council.    Before  the  complainl 
came  on  for  hearing,  the  superintending  architect 
decided  the  general  line  of  buildings  at  the  point 
to  be  further  from,  the  highway  than  the  wall ; 
and,  on  an  appeal,  for  which  the  hearing  of  tkt 
complaint  was  adjourned,  the  appellate  tribunal, 
constituted  under  sect.  28  of  the  London  CouneU 
[Oeneral  Powers)  Act  1890,  confirmed  his  deci- 
sion.    The  magistrate  ordered  the  demolition  of 
the  wall. 
On  a  case  stated,  it  was  decided  by  the  Divisional 
Court  (Day  and  Wright,  JJ.)  that,  notwithstand- 
ing  the   appeal  to   the   appellate  tribunal,   the 
general  line  of  buildings  aJt  the  point  had  been 
decided  at  the  tim,e  the  complaint  carne  on  for 
hearing ;  that  the  old  wall  and  hoarding  were 
not  a  "  building,  structure,  or  erection  "  vrilhin 
the  meaning  of  the  section;  that  the  new  waH 
was  such  a  "  building,  structure,  or  erection ' 
erected  upon  land  previously  vacant ;  and  that, 
consequently,  the  section  applied,  and  the  order 
for  demolition  must  be  affirmed  (72  L.  T.  Bep. 
600).     On  appeal : 
Seld,  on  the  authority  of  The  London  County 
Council  V.  Cross  (66  L.  T.  Bep.  731),  that  U  was 
not  a  condition  precedent  that  the  superintending 
architect  should  have  determined  the  general  line 
of  buildings. 
Held  also,  tliat  the  waU  was  a  "  building,  struc- 
ture, or  erection  "  within  sect.  75,  and  ttuU  there 
was  nothing  to  the  contrary  in  Wendon  v.  The 
London  County  Council  (70  L.  T.  Bep.  94^  440; 
(1894)  1  Q.  B.  227,  812)^ 

(a)  Baportad  by  E.  A.  SCRATcblit.  E>q.,  BaTiiter^t-Law. 
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Held  aUo,  that  the  original  dwarf  xoaU  wa»  not 
wUhin  the  Act,  and,  that  being  so,  the  land  ought 
to  be  regarded  a»  vacant  land ;  and  that,  there- 
fore. Lord  Auckland  v.  The  Westminster  Local 
Board  of  Works  (26  L.  T.  Bep.  961 ;  L.  Bep. 
7  Ch.  App.  597)  had  no  am>lieation. 

Jkeision  of  the  Diviaional  tfoiirt  affirmed. 

Appeal  by  Lavy  and  Upjohn  from  a  decision  of 
the  Divisional  Court  (Day  and  Wright,  JJ.) 
(72  L.  T.  Rep.  600). 

Jf'Call,  Q.C.  and  B.  Cunningham  Olen  for  the 

appellants.— -Since  the  decision  in  the  case  of 

Spaekman  v.   The  Plumstead  District  Board  of 

Works  (53  L.  T.  Rep.  157 ;  10  App.  Cas.  229)  the 

superintending  architect  decides  once  for  all  what 

the  general  line  of  buildings   is  to  be.     At  the 

time  the  summons  in  the  present  case  first  came 

on  for  hearing  there  had  not  been   any   final 

determination  of  the  general  line  of  buildings : 

(see  the    Metropolis   Management    Amendment 

Act  1862,  88.   74,  75.)      Although    the  London 

Buildings  Act    1894  (57   *  58   Vict.  o.  ccxiii.) 

repeals  the  statute  of  1862,  there  is  a  saving 

clause    as    to  all   things   done    under   the   old 

Act.    [LiHDi*ET,  Ii.J.—KsLve  you  any  authority 

but  Bpackman's  case  [ubi  sup.)  tor  your  proposition 

that  tne  certificate  of  the  superintending  architect 

as  to  the  general  line  of  buildings  must  be  granted 

before  the  summons  is  taken  out  ?]     There  is  the 

case  of  Bauman  v.  The  Vestry  of  8t.  Paneras 

(L.  Rep.  2  Q.  B.  528).    [ClMnneU,  Q.C.  referred  to 

the  decision  ot  the  Court  of  Appeal  in  The  London 

County   Council  v.  Cross  (66  L.  T.  Rep.  731).] 

Then  as  to  the  main  point,  whether  in  fact  this 

wall,  found  to  be  a  boundary  wall,  is  a  "  building, 

stmcture,  or  erection  "  withmthe  meaning  of  sect. 

75  of  the  Metropolis  Management  Amendment 

Act  1862.     We  say  that  a  "  building,  stnictui-e,  or 

erection"  means  something  in  its  nature  habitable 

as  distinguished  from  something  which  is  not 

habitable.     [Lopkb,  L.J. — What  do  ^ou  call  this 

wall  ?j    We    are    content   to  call   it  a  "  wall." 

\S.  A.  Forman  refen-ed  to  Ellis  v.  The  Plumstead 

DiHriet  Board  of  Works  (68  L.  T.  Rep.  291).] 

In  Wendon  v.  The  London    County    Council  (70 

L.  T.  Rep.  94,  440;  (1894)  1  Q.  B.  227,  812,  816), 

following  Cockbum,  O.J.,  in  Clark  v.  The  Vestry 

ofSt.  Paneras  (34  J.  P.  181),  it  is  distinctly  laid 

down  that  the  mere  raising  of  a  wall  is  not  a 

building,  even  though  the  waU  might  be  a  building 

when  covered  over.    The  appellants  were  entitled 

to  add  to  the  height  of  the  cioundary  wall  of  theii* 

forecourt,  and  an  addition  to  a  building  is  not  the 

erection  of  a  building  within  the  meanine  of  the 

section.     Lastly,  the  wall  was  not  built  upon 

vacant  ground,  but  upon  the  site  of  a  previously 

existing  wall.    That  being  so,  the  case  of  Lord 

Auckland  v.  The    Westminster  Local    Board    of 

Works  (26  L.  T.  Rep.  961 ;  L.  Rep.  7  Ch.  App.  597, 

604)  applies,  and  the  respondents  had  no  power  to 

proceed  under  the  section. 

ChanneU,  Q.C.  and  H.  A.  Forman  (with  them 
F.  F.  DeOdy  and  F.  K.  NoHh)  for  the  respondents. 
[They  were  stopped  by  the  Court.] 

B.  Cunningham  Glen  replied. 

LiNDLBT,  L.J. — This  case  raises  a  question  of 
some  importance  as  to  the  power  of  the  London 
County  Council  to  order  a  structure  to  be  pulled 
down  under  the  provisions  of  the  Metropolis 
Local  Management  Act  1862.    The  facts  of  the 


case  are  these:  The  appellants  here  are  the 
owners  of  a  house  in  the  City-road,  No.  391  it  was 
stated  to  be.  It  is  quite  obvious  that  long  before 
there  was  any  controveray  about  what  they  might 
do  or  might  not  do,  there  was,  to  use  the  language 
of  sect.  75  of  the  Act,  a  "  general  line  of  buildings." 
It  was  an  old  road,  and  it  is  impossible  to  read 
the  facts  stated  by  the  magistrate  in  the  case, 
especially  clause  (c)  of  paragraph  3,  without  seeing 
that  there  was  then  a  general  line  of  buildings, 
although  there  was  no  architect's  certificate.  In 
1892  the  appellants  wanted  to  build  over  the 
garden  in  front  of  the  house,  which  house  was  in 
tiie  general  line  of  buildings,  and  the  authorities 
objected.  In  1894  the  appellants  again  applied 
for  liberty  to  erect  some  kind  of  building,  and 
again  that  was  objected  to.  Now  the  stete  of 
things  at  that  time  was  this :  The  appellants,  as  I 
have  said,  had  a  house  in  a  row,  and  the  general 
line  of  buildings  was  obvious  to  anybody.  There 
was  no  question  at  all  about  it.  Their  little 
garden  in  front  was  bounded  by  a  dwarf  wall  two  or 
three  feet  high  and  9  inches  iu  width  with  a  coping, 
and  then  iron  railings  some  5  feet  high  at  the  top. 
That  was  the  state  of  things.  Now,  after  the 
authorities  had  been  applied  to  for  consent,  and 
after  they  had  objected,  what  the  appellants  did, 
they  did  with  their  eyes  open.  They  have  pulled 
down  the  dwarf  wall,  and  have  built  another  wall 
14  inches  thick  of  a  totally  different  description, 
11  feet  high,  strengthened  by  piers.  Their  object 
is,  as  the  case  states,  to  utilise  that  wall  as  a 
screen  for  advertisements  and  so  on.  Now,  on 
the  11th  July  1894,  the  London  County  Council 
took  out  a  summons  in  order  to  compel  them  to 
pull  that  wall  down.  At  that  time,  to  my  mind, 
they  had  clearly  erected  a  new  building  (1  will 
consider  presently  the  language  of  the  Act) 
which  was  in  front  of  the  general^ne  of  buildings. 
And,  there  having  been  no  dispute  about  it,  it 
appears  to  me,  quite  apart  from  the  case,  that 
they  had  done  that  which  they  had  no  right  to  do 
under  sect.  75.  The  summons,  as  I  have  said, 
was  taken  out  on  the  11th  July  1894.  Two  days 
afterwards  the  architect  fixed  this  line.  Whether 
it  was  exactly  the  old  line  of  buildings  or  not  I 
do  not  know.  However,  he  fixed  the  line,  I  take 
it  for  granted  that  it  was  at  the  old  line  of  build- 
ings or  very  close  to  it.  Then  there  was  a  dispute 
al^ut  that,  and  there  was  an  appeal;  nothing 
turns  upon  that.  Ultimately  the  summons  was 
heard,  and  now  the  magistrate,  having  heard  the 
summons,  finds  this  as  a  fact :  "  The  whole  of  the 
said  wall  which  I  find,  so  far  as  it  is  a  question  of 
fact,  to  be  a  structure,  is  in  front  of  the  line  of 
fronts  of  the  adjacent  houses  and  of  the  general 
line  of  btiildings  defined  as  hereinafter  mentioned. 
And  it  is  situate  in  City-road  at  a  point  where 
the  distance  of  the  general  line  of  buildings  from 
the  highway  does  not  exceed  50  feet."  Therefore, 
so  far  as  it  is  a  question  of  fact,  the  magistrate 
finds  against  the  appellants,  and  the  order  is  made 
on  this  summons  for  the  demolition  of  this  wall. 
Now  they  appeal,  and  the  points  they  take  on  the 
appeal  are  these:  First  of  all,  they  say  that 
the  magistrate  has  no  jurisdiction  to  entertain  the 
summons  because,  when  the  summons  was  taken 
out,  the  architect  had  not  defined  the  line, 
which  is  a  condition  precedent  even  to  the 
issue  of  the  summons.  Reliauce  is  placed  upon 
the  judgment  of  Lord  Selbome  m  the  case 
of  Bjpa<3eman  v.  The  Plvmstead  District  Board 
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of  Works  (53  L.  T.  Rep.  157  ;  10  App.  Cas. 
^9)  in  support  of  that  contention.  This  is  not 
the  first  tune  that  I  have  had  to  consider  the 
decision  of  Lord  Selbome  in  that  case.  It  was 
carefully  examined  by  my  brother  Kay  and  myself 
in  the  case  of  The  London  County  Council  v.  Cross 
(66  L.  T.  Bep.  731),  and  we  came  to  the  con- 
clusion then  (as  I  have  certainly  come  to  the 
same  conclusion  again,  because  I  read  the  case 
last  night)  that  Lord  Selbome's  judgment  does 
not  go  anything  like  the  length  contended  for  by 
the  appellants  here.  The  case  of  The  London 
County  Council  v.  Gross  (ubi  sup.)  is  a  decision 
which  I  not  only  think  is  correct,  but,  as  it  is  a 
decision  of  this  court,  I  would  point  out  that  I 
should  have  to  follow  it  of  course  whether  I 
thought  it  right  or  not.  That  is  a  decision  to  the 
effect  that,  where  you  have,  as  you  have  here,  a 
clear  general  line  of  buildings,  the  section  is  con- 
travened by  anybody  who,  without  the  consent  of 
the  local  authority,  builds  beyond  the  general  line. 
I  agree  that  it  was  there  held  that  the  penalty 
cannot  be  imposed,  or  an  order  cannot  be  made  for 
the  demolition  of  buildings,  unless  the  general  line 
is  certified  before  the  penalty  is  imposed,  or  the 
order  has  been  made.  That  I  think  does  follow, 
not  only  from  the  language  of  the  section,  but 
from  the  two  decisions  upon  it.  Therefore  that 
first  point  I  consider  is  covered  by  the  decision  to 
which  I  have  referred  in  the  case  of  The  London 
County  Council  y.  Cross  (ubi  sup.),  which  decision 
I  am  prepared  to  abide  by  and  to  follow.  Now,  the 
next  part  of  the  case  is  this :  It  is  said  that  this 
wall  (the  nature  of  which  I  have  described)  is  not 
a  "building,  structure,  or  erection"  within  the 
meaning  of  sect.  75  of  the  Metropolis  Local 
Management  Act  1862.  Reliance  is  placed  upon 
the  case  of  Wendon  v.  The  London  County  Council 
(70  L.  T.  Rep.  94,  440;  (1894)  1  Q.  B.  227, 812),  in 
which  it  was  held  that  a  particular  wall  was  not 
within  that  section.  Now,  the  position  of  the 
matter  is  this :  The  magistrate  finds  as  a  fact 
thai  thia  is  a  "  building,  structure,  or  erection  " 
erected  beyond  the  general  line  of  buildings.  We 
are  asked  to  say,  1  suppose  as  a  matter  of  law, 
that  it  cannot  be.  It  seems  to  me  that  it  would 
be  perfectly  absurd  to  say  that.  When  you  know 
the  nature  of  this  ei-ection — this  wall — it  seems 
to  me  that  we  should  be  stultifying  ourselves  if 
we  said  as  a  matter  of  law  that  it  could  not  be  a 
"  building,  sti-ucture,  or  erection."  I  have  not  the 
slightest  doubt  myself  that  the  finding  of  the 
magistrate  was  perfectly  right  on  the  facts.  Now, 
reliance  was  also  placed  with  reference  to  this 
particulai'  part  of  the  case,  which  is  an  important 
one,  upon  the  decision  of  the  Court  of  Appeal  in 
the  case  of  Lord  Auckland  v.  The  Westminster 
Local  Board  of  Works  (26  L.  T.  Rep.  961 ;  L.  Bep. 
7  Ch.  App.  597),  where  a  construction  was  put— - 
I  rather  Uiink  jfor  the  first  time — upon  sect.  75  of 
the  Act.  What  the  Court  of  Appeal  held  there 
was  not  only  good  sense,  but  is  obviously  coiTeot 
on  the  true  construction  of  the  Act  of  Parlia- 
ment. The  decision  was  to  this  effect,  that  the 
County  Council  cannot  avail  themselves  of  sect. 
75  to  get  out  of  their  obligation  under  sect. 
74 ;  if  they  are  bound  to  make  complainte  under 
sect.  74  they  cannot  condemn  under  sect.  75. 
James  and  Mellish,  L.JJ.  pointed  out  that,  in 
order  to  avoid  such  a  result  as  that,  the  75th  section 
would  have  to  be  read  in  substance  as  if  it  ran 
thus ;    "  No  new  building,  structure,  or  erection 


shall  be  made,"  and  so  on.  Then  Mr.  Glen  said, 
"  Well,  but  if  we  had  only  raised  the  old  boundary 
wall  we  should  not  have  contravened  sect.  75."  I 
do  not  say  that  they  would.  There  I  think  it 
does  become  a  question  in  each  case  of  what  has 
been  done.  In  Wendon's  case  (ubi  sup.)  the  Conrt 
of  Appeal  found,  having  regard  to  the  facts  of 
that  case,  that  the  wall  which  was  there  under 
consideration  did  not  come  within  the  words 
"  building,  sti-uctnre,  or  ei-ection."  In  one  sense 
every  wall — everything  erected— is  a  "building, 
structure,  or  erection."  But  of  course  the  section 
must  be  construed  reasonably  and  with  reference 
to  the  object  for  which  it  is  passed.  That  is 
apparent  from  the  case  of  Ellis  v.  The  Plumstead 
District  Board  of  Works  (68  L.  T.  Rep.  291)  to 
which  Mr.  Forman  refeixed.  There  it  was  said 
(and  I  have  no  doubt  correctly  said)  that  if  a  man 
merely  pute  up  a  fence  to  mark  off  his  boundary 
and  preserve  his  righte  as  the  owner,  although  in 
one  sense  it  may  be  a  "  building,  structure,  or 
erection,"  it  is  not  necessarily  a  building,  strac- 
ture,  or  erection  which  falls  within  the  mischief 
aimed  at  by  the  Act  and  affected  by  sect.  75. 
Now  we  must  look  at  this  case,  and  not  at  the 
effect  of  other  cases.  In  this  case  we  must  ask 
ourselves,  as  men  of  the  world,  whether  such  a 
new  wall  as  this  is  not  a  building,  structure,  or 
erection  within  the  mischief  of  sect.  75.  I  have 
not  the  slightest  hesitation  whatever  in  saying  that 
I  think  that  it  is.  I  do  not  hesitate  to  say  that  I 
think  repairing  an  old  dwarf  wall  and  putting  on 
new  rails  instead  of  the  old  ones,  if  worn  out, 
would  not  be  an  infringement  of  the  section.  Bat 
this  is  an  entire  structure  or  building  of  a  totally 
different  character  from  what  was  there  before, 
and  for  a  totally  different  purpose.  And  it  is 
merely  an  attempt  to  throw  dust  in  the  eyes  of 
the  court  to  say  that  this  is  only  a  boundary  walL 
It  is  nothing  of  the  sort ;  it  is  a  big  wall.  It  is  a 
wall  18  feet  high,  which  answers  the  purpose  of  a 
boundary  wall  of  course,  but  it  is  not  wanted  in 
that  shape,  to  that  extent,  and  of  that  height,  for 
the  reasonable  preservation  of  that  littie  bit  of 
yard  behind  it.  It  is  wanted  for  a  totally  diffe- 
rent purpose,  and  is  erected  and  is  adapted  for 
a  totally  different  purpose.  I  think,  therefore, 
that  this  appeal  fails  on  every  point,  and  that  it 
must  be  dismissed  with  coste. 

Lopes,  L.J. — I  am  of  the  same  OTinion.  The 
facte  may  be  shortly  stated  thus :  The  forecourt 
of  a  house  belonging  to  the  appellante  in  a  street 
in  the  metropolis  has  been  for  many  years  bounded 
on  the  side  next  the  street  by  a  dwarf  wall  about 
two  or  three  feet  high.  The  deiendante,  the  owners, 
pulled  down  this  dwarf  wall,  and  built  on  ite  site 
a  wall  11  feet  high,  intending  to  use  that  wall  for 
the  purpose  of  exhibiting  advertisemente  upon  it, 
and  also  intending  it  to  serve  as  a  boundary  wall 
to  theii-  premises,  much  in  the  same  way,  I 
presume,  as  the  dwarf  wall  had  before.  This  new 
wall,  beyond  all  question — and  it  is  not  disputed 
— ^was  in  front  of  the  general  line  of  buildings, 
and  so  forth ;  and  it  is  also  not  disputed  that  it 
was  erected  without  the  sanction  of  the  London 
County  Council.  That  being  so,  two  pointe  arise : 
It  is  contended  by  the  appellants,  in  the  first 
place,  that  no  offence  has  been  committed  because, 
at  the  time  that  the  complaint  to  the  magistrate 
was  made,  no  general  line  of  buildings,  had  been 
defined  by  the  architect.  It  is  sttid  that  the 
defining  of  that  line  by  the  arofaitect  was  a  oondi- 
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tion  precedent  to  any  proceedings  being  insti- 
tuted;  and  that,  therefore,   this  offence  is  not 
made  out.    Now,  in  my  opinion,  the  defining  of 
that  linA  is  not  a  condition  precedent.    I  should 
have  said  so  myself  if  I  had  had  to  construe  the 
Act  for  the  first  time.    But  the  point  has  been 
considered  more  than  once.    It  was  most  carefully 
considered  in  the  case  of  The  London  County 
Council  ▼.  Cross  {vM  sup.),  and  I  find  that  my 
brother  Liindley  used  these  words,    which  have 
strong  reference  to  this  point.    He  said,  at  p.  735 
of  66  L.  T.  Eep. :  "  But  it  is  contended  that  that 
is  not  the  date  of  the  offence,  nor  the  complaint, 
nor  the  matter  of  complaint,  because  the  archi- 
tect's certificate  defining  the  line  of  buildings  was 
not  then  in  existence ;  and  we  are  asked  to  say 
that  there  is  no  offence  until  the  architect's  certi- 
ficate is  made."    Then  the  Lord  Justice  proceeds : 
"  That  appears  to  me  contrary  to  the  construction 
of  €be  section,  if  we  look    at   it    apart    from 
anthority,  and  contrary  to  the  construction  which 
has  always    been    put    on  that   section   by  the 
courts."    To  my  mind,  that  clearly  disposes  of 
that  point.     I  qnite  agree  with  what  has  been 
sud,  that,  before  a  conTiction  is  obtained,  the 
boilding   line  would  have    to    be    defined;   but 
it  is  not  a    condition    precedent.     It  has   been 
also  su^^sted  that  the   adoption   of  that  view 
creates  a   hardship,    inasmuch    as    the    person 
may  not  know  what  the  building  line  may  be,  and 
therefore  may  build,  and  afterwards  find  that  he 
is  subjected  to  being  convicted  and  to  having  his 
bnilding  demolished.     Really  that  is  not  so  when 
TOO  look  at  the  whole  of  the  statutory  provisions. 
The  consent  of  the  London  County  Council  has  to 
be  obtained.     In  this  case,  so  far  as  I  recollect,  the 
plaintiffs  had  endeavoured  to  obtain  it  and  failed 
to  obtain  it,  ajid  it  cannot  possibly  be  said  that 
they  did  what  they  did  with  their   eyes   shut. 
Their  eyes  were  open,  and  they  knew  perfectly 
well  what  they  were  doing.    I  do  not  think,  there- 
fore, that  they  are  to  be  commiserated  with  regard 
to  that  which  has  happened  to  them.     Now,  the 
next  point  taken,  the  material  point — in  fact,  the 
main  point — is  this.     The  wall  it  is  said  is  not  a 
"  bnilding,  structure,  or  erection  "  within  sect.  75. 
Now,  when  we  have  to  determine  that  question,  it 
Beems  to  me  to  be  all  important  to  bear  in  mind 
what  the  object  of  these  provisions  is.  The  object 
of  these  provisions  is  this :   to  maintain  in  new 
streets  a  tmiform  line  of  frontage.     It  cannot,  I 
presame,  be  said  for  one  moment  that  all  walls, 
whether  high  or  low,  are  not  buildings,  structures, 
or  erections.     They  obviously  are    such.      But 
there  are  walls  and  walls.    There  is  a  wall  of  a 
certain  height — say,  two  or  three  feet  high — which 
would  not  in  any  way,  I  take  it,  disturb  the 
Qnifonnity  of  a  street.    Then  there  are  walls  of  a 
greater  height — 12  feet  or  14  feet,  or  even  more — 
which  would  absolutely  destroy  the  uniformity  of 
that  frontage,  and  absolutely  defeat  the  purposes 
of  these  provisions.  The  question  in  every  case  is  a 
question  of  fact  and  a  question  for  the  magistrate 
to  decide,  namely,  whether  the  wall  in  question  is 
Mch  a  wall  as  to  be  a  "building,  structure,  or 
Bisection"  within  the  meaning  of  this  Act  and 
within  the  mischief  of  this  Act.    That  is  a  ques- 
tion of  fact  for  the  magistrate  to  determine.    It 
u  a  question  of  degree,  and  I  think  that  that  is 
very  well  stated  indeed  by  Lord  Coleridge  in  the 
ewe  of  EUU  v.  The  Plumttead  District  Board  of 
Worlu  (ubi  tup.),  where  he  says  (at  p.  291  of  68 


L.  T.  Rep.) :  "  I  think,  however,  that  the  parti- 
cular thing  shown  to  us  in  the  photographs 
and  plans  in  this  case  is  such  an  erection 
as  the  section  applies  to.  In  saying  that,  I  am 
not  prepared  to  go  the  length  of  sayii^  that  every 
possible  '  building,  structure,  or  erection '  which 
a  man  might  put  up  for  the  purpose  merely  of 
ascertaining  and  bounding  his  own  property 
fmm  the  public  road  would  necessarily  come 
within  the  section."  Then  he  goes  on  to  say 
that  it  is  a  question  for  the  magistrate  in  esich 
case,  and  concludes  thus :  "  In  this  case,  so  far  as 
I  can  judge,  the  magistrate  had  to  deal  with 
something  which  he  might  very  well  find,  upon 
the  facts  before  him,  to  oe  a  bnilding,  structure, 
or  erection,  such  as  the  section  was  intended  to 
prevent."  In  my  opinion  these  words  exactly 
apply  to  the  present  case.  I  think,  therefore, 
that  the  decision  of  the  court  below  was  right. 

RiQBT,  L.J. — I  am  of  the  same  opinion.  Long 
before  the  acts  complained  of  there  was  in  the 
City-road,  in  this  part  of  it,  a  general  line  of 
buildings,  apparent  to  every  one  who  passed 
through  and  along  the  road.  Assuming  for  a 
moment  that  the  wall  which  has  been  built  is  a 
"  building,  structure,  or  erection "  within  the 
meaning  of  sect.  75,  the  appellants  built  that  in 
front  of  the  general  line  of  Duildings,  and  thereby 
committed  an  offence.  It  was  quite  right, 
therefore,  for  the  London  County  Council  to  take 
out  a  summons  which  they  did  on  the  11th  July 
because  an  offence  had  been  committed.  I  do  not 
see  that  there  is  anything  in  Lord  Selbome's 
speech,  in  the  House  of  Lords,  in  Spackman's  case 
{ubi  sup.)  at  all  requiring  that  there  should  be  a 
certificate  by  the  superintending  architect  as  a 
condition  precedent  in  regard  to  the  offence  com- 
mitted or  proceedings  taken.  The  Act  itself  pro- 
vides that  ne  shall  finally  decide,  and  I  think  that 
that  certificate,  given  two  days  after  the  com- 
mencement of  the  taking  oat  of  the  sumoions, 
quite  fulfils  the  requirements  of  the  statute. 
Well  then  this  is  not  a  case  in  which  there  is 
merely  a  boundary  wall.  It  appears  to  be  some- 
thing far  different  from  a  boundary  wall.  We 
ai-e  asked  on  the  strength  of  the  authority  of 
Wendon's  case  (ubi  sup.)  to  say  that  a  wall  cannot 
be  a  structure.  That  appears  to  me  to  be  very 
nearly  approaching  to  an  absurdity.  I  can  quite 
see  that  the  wall  that  was  being  built  in  that  case 
was  not  a  structure.  It  was  only  the  commence- 
ment of  a  structure.'  It  was  not  a  completed 
wall;  it  was  a  wall  that  had  been  left  half 
fijiished.  It  was  the  commencement  of  a  struc- 
ture ;  but  not  a  structure  which  would  prevent 
the  building  that  was  actually  completed  after-  - 
wards  from  being  a  new  structure.  As  regards 
the  present  case  1  have  no  doubt  at  all  about  it. 
Ordinary  boundary  walls  may  be  outside  sect.  75, 
and  I  think  in  practice  they  have  been  treated  as 
being  SO;  it  is  a  question  of  degree  in  every  case. 
If  a  man  has  a  dwarf  wall  round  a  garden  or 
something  of  that  kind  outside  the  general  build- 
ing line,  if  that  be  the  mere  means  of  marking 
off  his  property  to  keep  it  private,  and  not  sub- 
stantially interfering  with  the  general  line  of 
buildings,  that  might  very  well  be  outside  sect.  75. 
But  if  ue  builds  a  great  wall,  which  is  for  that 
purpose  an  interference  with  the  uniformity  of  the 
street,  that  is  as  objectionable  as  an  actual  build- 
ing for  the  purpose  of  habitation  or  use — such  a 
thing,  for  instance,  as  a  photographer's  studio,  or 
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something  of  that  kind.  If  he  builds  a  wall 
which  is  £>r  all  pm-poses  as  objectionable  as  that, 
I  do  not  see  why  it  should  not  be  brought  within 
sect.  75.  I  have  no  doubt  that  this  waU  does  fall 
within  sect.  75,  and  I  think,  therefore,  that  the 
appeal  fails  altogether,  and  onght  to  be  dismissed 

'^  Appeal  dismiBsed. 

Solicitors    for   the    appellants,     Morgan    and 
Umohn. 
Solicitor  for  the  respondents,  W.  A.  Blaxland. 


July  18  and  19. 
(Before  Lindlby,  Lopes,  and  Bioby,  L.  JJ.) 
Thb  Manchestbb  Tbust  Lihitbd  v.  FtrsirBSB, 
Withy,  and  Oo.  (a) 

APPBAI.  PBOH  THE    QUEEN'S   BENCH   DIVISION. 

Ship — Charter-party — BUI  of  lading — IddbUity  of 
owner  of  chartered  ship  on  bill  of  lading  signed 
by  master — Condition-  in   charter  that    master 
shaU  be  agent  of  charterers. 
A  charter-party,  which  was  in  other  respects  in  the 
form  of  an  ordinary  time  charter,  contained  the 
following  provision  :    "  The  captain  and  crew, 
although  paid  by  the  ovmers,  shall  be  the  agents 
and  servants  of  the  charterers  for  all  purposes, 
whether  of  navigation  or    otherwise,  under  the 
charter.     In  signing  bills  of  lading  it  is  expressly 
agreed  that  the  captain  shall  only  do  so  as  agent 
for  the  charterers  ;    and  the    charterers  hfreby 
agree    to  indemniffi   the   owners  from   all  eon- 
sequences  or  liabilities  {if  any)  that  may  arise 
from  the  captain  signing  bills  of  lading,  or  in 
otherwise  complying  teith  the  same." 
The  ship  was  waded  vnth  a  cargo,  and  biUs  of 
lading,  in  the  uxual  form,  were  signed  by  the 
WMster,  subject  to  the  conditions  of  the  charter- 
party,  and    a    copy   of   the    charter-pa/rty  was 
handed  to  him.      The    charterers  indorsed  the 
bills  of  lading  to  the  plaintiffs,  but  fraudulently 
induced  the  master  to  alter   the  destination  of 
the  ship,  and  to  deliver  the  cargo  to  themselves. 
The  plaintiffs  stied  the  owners  of  the  ship  for 
non-delivery  of  the  cargo. 
Held,  that  the  special  clause  in  the  charter-party 
did  not  exonerate  the  shipowners  from  li<wility 
to  the  plaintiffs,  as  indorsees  of  bills  of  lading 
signed  by  the  m.aster  which  did  not  contain  the 
clause ;  but  that  the  plaintiffs  were  entitled  to 
treat  the  master  as  agent  of  the  shipowners  and 
to  hold  them  responsible  for  the  loss  of  the  cargo. 
Held  also,  that  the  reference  to  the  charter-party  in 
the  bills  of  lading  only  gave  the  plaintiffs  notice 
of  such  clauses  as  referred  to  the  payment  of 
freight  and  conditions  respecting  carriage  of  the 
goods,  but  not  of  the  above  special  clause. 
Decision  ofMathiw,  J.  affirmed. 
The  facts  of  the  case  as  stated  in  the  judgment 
of  Mathew,  J.  were  as  follows : — 

The  action  was  brought  to  recover  damages  for 
the  non-delivery  of  2200  tons  of  coal  shipped  at 
Cardiff,  and  deliverable  at  Bio  de  Janeiro,  under 
bills  of  lading  signed  by  the  master  of  the  defen- 
dants' ship,  the  Boston  City. 

The  defendants  denied  their  liability  on  the 
ground  that  the  bills  of  lading  had  not  been 
signed  by  the  master  as  their  agent,  but  as  agent 

(a)  Beported  by  W.  W.  Obb  »nd  E.  A.  Scbatoolit,  Eaqra., 
BuTlsten-at-Lkw. 


for  the  charterers  of  the  vessel,  the  firm  of 
Beuchimol  and  Sobrinho.  The  loading  of  the 
ship  was  completed  on  tins  27th  April  1893,  and 
on  that  day  the  master  signed  bills  of  lading 
which  were  in  the  following  form :  "  Shipped  in 
good  order  and  condition  for  account  of  Messrs . 
Beuchimol  and  Sobrinho  in  and  upon  the  defen- 
dants' ship  Boston  City,  for  the  voyage  to  Bio  de 
Janeiro,  so  many  tons  of  Cory's  Merthyr  steam 
coal  by  Cory  Brothers  and  Company  Limited,  to 
be  delivered  in  like  good  order  and  condition  at 
the  aforesaid  port  of  Bio  (all  and  every  the 
dangers  and  accidents  of  the  sea«  and  of  naviga- 
tion of  what  nature  or  kind  soever  excepted)  unto 
order  or  to  assigns,  he  or  they  paying  freight  for 
the  same  and  other  conditions  as  per  coarter- 
party,"  and  in  the  margin  then^  were  added 
special  clauses  enumerating  perils,  and  also 
declaring  that  the  ship  was  not  to  be  answerable 
for  losses  by  explosion,  bursting  of  boilers, 
breaking  of  shafts,  or  any  latent  defect  in  the 
machinery  or  hull  not  resulting  f  ram  the  want  of 
due  diligence  by  the  ownera  of  the  ship  or  by 
any  of  them,  or  by  the  ship's  husband  or 
manager. 

After  the  bills  of  lading  had  been  signed  and 
delivered  to  the  chartRrers,  who  were  also  the 
shippers,  the  master  was  induced  by  them  to  sail 
to  Buenos  Ayres  instead  of  to  Bio  de  Janeiro. 
He  did  so  upon  the  assurance  that  the  coah 
belonged  to  tne  charterers,  and  that  the  bills  of 
lading  would  be  forwarded  to  that  port.  There 
was  no  doubt  at  all  upon  the  evidence,  and  it  was 
admitted,  that  a  fraud  was  intended  to  be  com- 
mitted, and  that  the  captain,  whose  good  fiutb 
was  not  questioned,  was  deliberately  imposed 
upon.  The  bills  of  lading  were  indorsed  by 
Beuchimol  and  Sobrinho  to  the  pluintiffs,  who 
were  bankers  at  Manchester,  as  security  for  an 
advance  of  32172.  lOs.,  and  were  forwarded  to  the 
plaintiffs'  agente  at  Bio,  with  instructions  that 
the  coal  should  be  delivered  against  payment  of 
the  amount  to  be  advanced.  When  the  Boston 
City  arrived  at  Buenos  Ayres  the  master  ww 
informed  by  the  representative  of  Beuchimol  and 
Sobrinho  that  the  bills  of  lading  were  in  his 
possession,  and  the  master,  without  requiring  the 
production  of  the  documents,  delivered  the  coals 
to  the  firm.  The  coals  were  sold ;  the  proceeds 
were  received  by  Beuchimol  and  Sobrinho,  who 
afterwards  stopped  payment,  and  the  plaintifEs 
were  not  paid  the  money  advanced  by  them. 
The  plaintiffs  subsequently  applied  to  the  defen- 
dants for  payment  of  the  amoimt  they  had  lost 
by  delivery  of  the  coals  without  production  of 
the  bills  of  lading,  and  they  were  met  by  the 
defence  that  under  the  charter-party  the  master 
was  the  agent  of  the  charterers  and  not  the  agent 
of  the  owners. 

It  was  not  asserted  that  the  plaintiffs  had  notice 
'  of  the  provisions  of  the  charter-party,  or  that  they 
I  were  bound  by  any  of  ito  terms  in  respect  of  the 
cargo,  except  such  as  concerned  them  as  con- 
!  signees  ;  and  it  was  clear  that  the  contract  to  be 
I  gathered  from  the  bills  of  lading  was  altogether 
I  different  from  that  contained  in  the  charter- 
j  party. 

It  was  argued  for  the  defendante  that  the  terms 

,  of  the  charter-party  transferred  from  them  to  the 

I  charterers  all  their  obligations  as  owners  under 

j  it,  and  that  it  was  altogether  immaterial  whether 

the  plaintiffs  had  notaoe  of  ito  contents. 
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The  charter-party  was  dated  the  7th  April 
1893,  and  was,  for  the  most  part,  in  the  ordinary 
form  of  a  time  charter,  where  possession  of  the 
ship  is  retained  by  the  owners.  The  owners  were 
to  let  the  ship  with  a  full  complement  of  officers, 
seamen,  engineers,  and  firemen,  and  were  to 
provide  and  pay  for  all  the  provisions  and  wages 
of  the  capt^,  officers,  engineers,  firemen,  and 
crew;  the  freight  was  to  be  paid  monthly;  the 
charterers  were  to  provide  the  cash  for  the  dis- 
bnrtiementB  as  reqairad  by  the  master ;  the  cargo 
'WHS  to  be  laden  and  [or]  discharged  at  any  safe 
dock  or  place  as  charterers  should  direct,  and  the 
whole  reach  of  the  ship  was  to  be  at  charterers' 
disposal,  reserving  proper  space  for  ship's  officers ; 
the  owners  were  not  to  be  responsible  for  the  ex- 
cepted perils  mentioned  in  the  charter-party,  and 
were  to  nave  a  lien  on  all  cargoes  for  the  chajter- 
tnoney  dne  under  the  charter.  For  these  provi- 
sions, if  there  were  none  other,  it  was  conceded 
that  the  owners  would  be  responsible;  but  the 
charter-party  contained  the  following  further  pro- 
Tisions,  upon  which  the  defendants  relied :  "  The 
captain  and  crew,  although  paid  by  the  owners, 
shall  be  the  agents  and  servante  of  the  charterers 
for  all  purposes,  whether  of  navigation  or  other- 
wise ander  this  charter.  In  signing  bills  of 
lading  it  is  ezpi-essly  agreed  that  the  captain 
shall  only  do  so  as  agent  for  the  charterers ;  and 
the  charterers  hereby  agree  to  indemnify  the 
owners  from  all  consequences  or  liabilities,  if  any, 
that  may  arise  from  the  captain  signing  bills  of 
lading,  or  in  othertrise  complying  with  the 
same." 

The  action  came  on  for  trial  before  Mathew,  J. 
as  a  commercial  cause. 

Jiwepfc  WcdUm,  Q.O.,  T.  G.  Carver,  and  A.  W. 
Fletcher  for  the  plaintiffs. 

Fitday,  Q.C.  and  Holman  for  the  defendants. 

Cv/r.  adv.  vvit. 

May  27. — Mathew,  J. — [After  stating  the  facts 
as  above  set  out  his  Lordship  proceeded :]  At 
the  time  when  the  charter-party  was  signed,  the 
master  was  undoubtedly  the  agent  of  the  owners. 
By  his  appointment  he  had  undertaken  with  his 
owners  to  act  with  proper  care  and  skill  in  the 
navigation  of  the  ship  and  with  a  view  to  the 
protection  of  those  whose  interests  should  be 
placed  in  his  charge,  including  the  owners  of 
goods  shipped  under  his  bills  oi  lading.  He  did 
not  in  point  of  fact  enter  into  any  contract  with 
the  charterers.  He  was  handed  a  copy  of  the 
charter  with  directions  from  his  owners  to  carry 
it  out.  Nothing  was  done  to  alter  his  position  as 
maiiter  of  the  defendante'  vessel,  or  to  exonerate 
him  from  his  obligations  as  their  agent  and 
representative.  It  was  argued  for  the  defendante 
tluit  under  the  charter-party  the  master  could, 
with  his  consent,  be  made  the  agent  of  the 
charterers,  and  that  the  ownership  of  the  vessel 
with  the  officers  and  the  crew  was  for  the  time  to 
be  transferred  to  the  charterers.  This,  it  was 
admitted,  could  not  be  the  effect  of  the  charter 
for  all  purposes ;  but  it  was  not  denied  that  as 
regards  third  parties,  for  instance,  the  owner  of  a 
vessel  damaged  in  a  collision  due  to  the  negligence 
of  the  master,  the  defendante  would  be  liable. 
But  it  was  attempted  to  be  made  out  that  the 
effect  of  the  charter  was  to  establish  a  dual 
control  over  the  master,  leaving  him  the  agent  of 
the  owners  for  the  purpose  of  navigation  and  the 


agent  of  the  charterers  in  respect  of  the  carriage 
and  delivery  of  the  cargo.  No  aiithority  was 
cited  in  support  of  tliis  view,  and  this  construction 
of  the  charter  seems  to  me  to  be  unreasonable. 
The  captein  was  the  captain  of  the  defendante, 
and  the  holder  of  the  bill  of  lading  would  have 
a  right  to  assume  against  the  owner  that  the 
captain  had  the  ordmary  authority  of  those  in 
bis  position.  It  was  pointed  out  for  the  plaintiffs 
that  in  none  of  the  many  cases  that  were  cited  in 
the  course  of  the  argument  was  the  owner  held 
free  from  responsibility  where  he  was  shown  to 
have  retained  possession  and  control  of  the  vessel ; 
and  reliance  was  specially  placed  on  the  judgment 
of  the  House  of  Lords  in  the  case  of  BaumvoU 
Manufactur  voti  Carl  Seheibler  v.  Fumess  (68 
L.  T.  Rep.  1 ;  (1893)  A.  C.  8),  where  possession 
for  the  use  and  benefit  of  the  owner  was  treated 
as  the  dominant  fact  to  determine  upon  whom 
liability  rested  for  the  master's  acte.  The  defen- 
dante contended  that  the  extent  of  the  owners' 
obligations  was  to  be  gathered  from  the  charter- 
party,  and  that  the  special  agreement  that  the 
captain  should  only  sign  bills  of  lading  as  agent 
of  the  charterers  exonerated  the  shipowners  from 
liability  to  the  plaintiffs.  The  true  meaning  of 
the  clause  seems  to  me  to  be,  that  the  charterers 
undertook  as  between  themselves  and  the  owners 
to  run  the  risk,  as  it  were,  of  each  voyage  under 
the  charter,  and  that  this  undertaking  did  not 
affect  the  righte  of  those  who  might  become  the 
owners  of  tae  bills  of  lading  in  the  belief  that 
the  master  in  signing  had  exercised  his  ordinary 
authority.  It  is  obvious  that,  if  the  owner,  being 
stiU  in  possession  and  control  of  the  ship,  was 
enabled  to  contract  himself  out  of  all  liability  to 
the  holders  of  bills  of  lading  or  their  assigns,  it 
would  practically  destroy  the  negotiable  character 
of  the  instrument.  In  order  to  ^uard  against 
fraud,  precautions  and  inquiries  might  be  neces- 
sary which  would  seriously  impede  and  embarrass 
ordinary  mercantile  transactions.  The  object  of 
the  shipowners  in  this  case  was  no  doubt  to 
protect  themselves  against  such  claims  as  the 
present.  Their  contiuct  with  the  charterers,  for 
what  it  was  worth,  afforded  such  a  protection, 
but  it  did  no  more.  Where  an  owner  navigating 
a  ship  by  his  master  and  crew  desires  to  transfer 
to  another  his  obligations  for  the  acte  of  his 
master,  he  should  do  so  by  an  explicit  stetement 
to  that  effect  in  the  bill  of  lading  which  his 
master  signs.  The  mode  adopted  by  the  defen- 
dante in  this  case  to  escape  liability  seems  to  me 
to  be  insufficient,  and  I  therefore  give  judgment 
for  the  plaintiffs  with  coste,  and  the  amount  of 
the  damages  may  be  settled  afterwards. 

From  that  decision  the  defendante  now  ap- 
pealed. 

Sir  Walter  PhiUinwre  and  Holman  for  the  ap- 
pellante. — On  the  construction  of  this  charter- 
party  the  master  was  the  agent  of  the  chartei-ers, 
and  not  of  the  shipowners,  when  he  signed  the 
bills  of  lading.     The  case  is  very  similar  to 

BaumvoU  Manufacturvon  Carl Scheiblerv. Pumett, 
C8  L.  T.  Bep.  1 ;  (1893)  A.  C.  8. 
But,  whatever  difference  there  may  be  between 
that  case  and  the  present,  is  covered  by 

Golvin  V.  Newberry,  8  B.  &  C.  166 ;    7  Bing.  O.  8. 
190, 199 ;  1  CI.  &  F.  283. 
If  those  two  cases,  both  decisions  of  the  House  of 
Lords,  are  read  together,  there  is  an  authority 
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which  governs  the  present  case.  It  is  immaterial 
whether  the  plaintiffs  had  notice  of  the  terms  of 
the  charter-party  or  not.  The  charter-party,  in 
fact,  transferred  all  liability  from  the  shipotmers 
to  the  charterers.  The  master,  for  the  purposes 
of  navigation  and  the  like,  may  remain  the  servant 
of  the  shipowners.  But  all  liability  for  his  acts, 
as  regards  the  carriage  and  delivery  of  the  cargo, 
was  transferred  to  the  charterers.  The  charterers 
may  be  liable  under  such  a  provision  as  appears 
here,  although  the  shipowners  retain  rights  over 
the  ship : 

Schuster  \.  McKellar,  26  L.  J.  281,  288,  Q.  B. 

Joteph  Walton,  Q.O.  and  T.  G.  Carver  for  the 
respondents. — The  shipowners  are  liable  for  the 
acts  of  the  master,  who  is  their  agent,  notwith- 
standing the  provision  in  the  charter-party.  The 
master  was  not  appointed  by  the  charterers ;  he 
was  engaged  and  paid,  and  could  only  be  dis- 
charged, by  the  shipowners.  Where,  as  in  this 
case,  the  shipowner  retains  possession  and  control 
of  the  vessel,  he  is  liable  for  the  acts  of  the 
master: 

BaumvollManvfacturvon  Carl  Scheibler-r.  ^mesi 
(ubi  tup.). 

That  case  put  an  end  to  the  difficulty  there  used 
to  be  in  cases  of  this  kind  in  determining  whether 
the  master  was  the  servant  of  the  charterers  or  of 
the  owners.  There  must  be  a  complete  demise  of 
the  ship  in  order  to  exonerate  the  shipowner  from 
liability : 

Oolotn  V.  Nemheny  (ubt  rap.). 
The  plaintiffs  had  no  knowledge  of  the  provisions 
of  the  charter-party,  and  cannot  be  affected  by  it : 

Berraino  and  Sons  v.  Campbell,  64  L.  T.  Bep.  615  i 
(1891)  1  Q.  B.  283 ; 

Fry  V.  The  Chartered  Mercantile  Bank  of  India, 
London,  and  China,  L.  Bep.  1  C.  F.  689. 
But,  even  if  the  plaintiffs  had  notice  of  the  special 
clause  in  the  charter-party,  it  would  not  alter 
their  claim  in  tort.  The  master  having  com- 
mitted a  tort  while  in  the  service  of  the  ship- 
owners, the  plaintiffs  have  a  clear  case  against  the 
shipowners. 
Holman  replied. 

LiNDLET,  L.J. — This  is  an  appeal  by  the  defen- 
dants from  a  decision  of  Mathew,  J.,  which  is  in 
favour  of  the  plaintiffs.  The  plaintiffs  brought 
their  action  for  non-delivery  of  a  cargo,  and  being 
holders  for  value  of  the  bUl  of  lading  they  put  the 
case,  as  is  always  done,  partly  on  the  non-delivery 
according  to  contract,  and  partly  in  trover,  taking 
their  chance,  of  which  is  best  in  the  long  run.  I 
do  not  think  myself  that  it  matters  from  which 
point  of  view  you  look  at  their  rights.  Now,  the 
pUl  of  lading,  under  which  the  plaintiffs  claim,  is 
in  the  ordinary  form,  so  far  as  I  know.  It  is 
signed  by  Mr.  Thos.  Clark,  master,  his  principal 
not  being  disclosed;  it  may  be  the  shipowners,  or 
it  may  be  someone  else.  And  the  bUl  of  ladLag  is 
to  the  effect  that,  the  goods  shipped  are  to  be 
delivered  to  the  holder  of  the  bill  of  lading,  '•  he 
or  the^  paying  freight  for  the  same  and  other 
conditions  as  per  charter-party."  So  there  is  a 
distinct  reference  in  the  bill  of  lading  to  the 
charterparty  to  that  extent.  In  the  margin  there 
is  this,  "  Perils  of  the  sea,"  and  so  on.  "  Ship 
not  answerable  for  losses  through  explosion, 
bursting  of  boilers,  breakage  of  shafts,  or  any 
latent  defect  in  the  machinery  or  hull  not  resulting 


from  want  of  due  diligence  by  the  owners  of  the 
ship  or  any  of  them,  or  by  the  ship's  husband  or 
manager."  The  charter-party,  wluch  was  dated 
the  7th  April  1893,  is  a  time  charter,  and  by  it 
the  defendants,  who  are  the  owners  of  the  ship 
Boston  City,  agree  to  let,  and  the  charterers,  who 
are  a  Spanish  firm  of  Beuchimol  and  Sobrinho, 
of  MancD  ester,  agree  to  hire  the  steamship  for  the 
term  of  six  months,  and  so  on ;  the  vessel  to  be 
delivered  or  placed  at  the  disposal  of  the  charterers 
at  Yictoria  Dock,  London,  where  she  then  was. 
Then  the  ports  to  which  she  is  to  go  are 
specified — nothing  turns  upon  that — "  as  the 
charterers  or  their  agents  shall  direct."  Then 
there  is  a  clause  (I  will  allude  shortly  to  the  more 
important  ones)  that  the  owners  are  to  provide 
and  pay  for  the  provisions  and  wages  of  the 
caption,  officers,  engineers,  and  so  on ;  that  is  to 
say,  they  are  to  appoint  them  and  they  ore  to  pay 
them.  The  owners  are  to  do  that  much,  and  tney 
are  to  maintain  the  ship  in  a  thoroughly  efficient 
state.  Then  the  charterers  are  to  pay  for  coals,  and 
so  on.  The  charterers  are  to  pay  for  the  use  of 
the  ship  8«.  per  ton  per  calendar  month.  Then 
cash  for  disbursement  as  i-equired  by  the  master 
free  of  charge.  The  whole  of  the  ship  is  to  be  at 
the  charterers'  disposal,  resei-ving  only  a  proper 
space  for  ship's  officers  and  so  on,  and  for  pro- 
visions and  stores.  There  is  this  clause  in  it,  i 
which  I  suppose  is  a  common  form,  "  The  captain 
shall  prosecute  his  voyages  with  the  utmost  des-  i 
patch,  and  shall  render  all  customary  assistance 
with  ship's  crew  and  boats.  All  salvages  and  dere- 
licts for  owners'  and  charterers'  mutual  benefit." 
Then  comes  a  clause  which  is  unusual,  and  which 
I  confess  I  never  saw  before,  and  which  I  am  told 
has  given  rise  to  this  controversy.  The  real 
question  we  have  :to  determine  is  this  :  What  is 
tne  effect  of  the  clause  which  I  am  about  to  read, 
as  between  the  holder  of  such  a  bill  of  lading  as 
I  have  read  and  the  shipowners  ?  The  clause,  I 
repeat,  is  a  very  unusual  one.  It  is  this,  "  The 
captain  and  crew,  although  paid  by  the  owners, 
shall  be  the  agents  and  servants  of  the  charterers 
for  all  purposes  whether  of  navigation  or  other- 
wise under  this  charter.  In  signing  bills  of  lading 
it  is  expressly  agreed  that  the  captain  shall  only 
do  so  as  agent  for  the  charterers ;  and  the  char- 
terers hereby  agree  to  indemnify  the  owners  from 
all  consequences  or  liabilities  (if  any)  that  may 
arise  from  the  captain  signing  bills  of  lading,  or 
in  otherwise  complying  with  the  same."  I  do  not 
pause  to  comment  upon  that  for  the  moment ;  I 
will  pass  on.  Then  comes  this  clause  :  "If  the  char- 
terers shall  have  reason  to  be  dissatisfied  with  the 
conduct  of  the  captain,  officers,  or  engineers,  the 
owners  shall,  on  receiving  particulars  of  the  com- 
plaint, investigate  the  same,  and,  if  necessary, 
make  a  change  in  the  appointment."  Then  the 
master  is  to  be  furnished  from  time  to  time  with 
the  requisite  instructions,  and  so  on,  and  to  keep 
a  log  which  is  to  be  patent  to  the  charterei-s. 
Then  there  is  a  clause  to  the  effect  that,  in  the 
event  of  loss  of  time  from  deficiency  of  men  or 
stores,  and  so  on,  the  payment  of  hire  shall  cease 
until  the  ship  be  again  in  an  efficient  state  to 
resume  her  service.  That  is  relied  upon,  and  that 
is  not  unimportant.  Then  there  axe  some  excep- 
tions, so  far  as  the  same  can  apply — the  actctf 
Grod,  perils  of  the  sea,  and  so  on — and  "not 
answerable  for  any  loss  or  damage  arising  from 
improper  stowage,  explosions,  bursting  of  boilers," 
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and  so  on.    Then  there  is  a  clause  of  lien,  which 
is  a  common  one :  "  The  owners  shall  have  a  lien 
iroan  all   cargoes,  all  aub-freights,  for  freight  or 
cn&rter  money  due  under  this  charter;  and  char- 
terers to  have  a  lien  on  the  ship  for  moneys  paid 
in  advance  and  not  earned."    Mow,  upon  the  true 
construction  of  that  document,  and  having  regard 
to  the  circumstances  to  which  I  have  alluded,  the 
qnestion  arises  whether  the  shipowners  are  liable 
for  the  non  deUvery  of  this  cargo  by  the  captain. 
The  story  of  the  trick  played  upon  the  captain, 
and  how  he  fell  into  the  trap  which  was  laid  for 
him    was    stated  at  the  bar,  and  I  need  not  go 
throogh  it.    Bnt  the  long  and  the  short  of  it  is 
that,  having  signed  bills  of  lading  for  delivery  of 
the  coal  at  Bio,  he  was  deceived  and  misled,  and 
he  took  the  coals  to  Buenos  Ayres,  and  there  they 
were  stolen.     That  is  what  it  comes  to,  and  the 
question  now  is,  who  is  to  bear  the  loss  P     The 
plaintiffs,  who  are  holders  of  the  bill  of  lading, 
relj  npon  the  general  rule  of  law  that,  prima  facie 
at  all  events,  a  bill  of  lading  signed  by  the  master 
is  ragned  by  the  master  as  the  servant  or  agent  of 
the  shipowner.    Of  course,  in  the  ordinary  course 
of  boaineeB,  that  is  bo.    But  it  may  not  be ;  it 
may  turn  out  that  the  master  is  not  the  servant 
or  aeent  of  the  shipowner,  and,  in  the  case  to 
which  we  were  referred,  of  Baumvoll  Manufactur 
von  Carl  Seheibler  v.  Fumess  (68  L.  T.  Bep.  1 ; 
^1883)  A  C.  8),  the  charter  was  such  that  the 
master  was  not  the  servant  of  the  shipowner,  but 
was  the  servant  of  the  charterer.     The  peculiarity 
of  that  case  was  this,  that,  although  the  charter- 
party  there  contained  a  great  many  clauses  similar 
to  those  which  we  find  in  the  chai-ter-party  in  this 
case,  the  hiring  of  the  master  was  by  the  charterer 
and  not  by  the  shipowner.  The  charterer  employed 
him,   paid  him,   and  dismissed  him.     Upon  the 
strength  of  that  clause,  the  House  of  Lords  held, 
affirmmg   the    decision  of  this  court,  that  the 
master  was  in  fact  the  servant  of  the  charterer, 
and   was    not    in    fact    the    servant     of    the 
shipowner.    Well,   of  course,   when  you   get  to 
that,    all    the    rest    follows.     Now,    it   is    said 
that,    notwithstanding    that   case,  the    peculiar 
clause    to    which    I   have    alluded    shows    that 
in  truth  the  master  here  had  ceased  to  be  or  was 
not  the  servant  of  the  owners,  but  had  become  the 
servant  of  the  charterers.     And  the  real  question 
we  have  to  consider  is  what  is  the  effect  of  that 
danse  as  between  the  holders  of  the  bill  of  lading 
and  the  shipowners.     Let  us  look  first  of  all  at 
the  true  construction  ot  the  clause  as  between  the 
shipowners    and  the   chartei-ers.     They  are  the 
persons  who  make  that  bargain  and,  as  between 
them,  the  captain  and  crew,  although  paid  by  the 
owners,  are  to  be  the  agents  and  servants  of  the 
charterers.    Then  the  clause  is  very  significant, 
because  it  does  not  stop  there  by  any  means,  but 
it  contains  an  indemnity  clause,  which  to   my 
mind  is  extremelv   important.     It  seems  as   if 
these  parties  felt  that  notwithstanding  this  clause 
the  owners  might  be  held  liable  for  the  acts  of 
the  master,  and  they  stimulated  iu  that  event, 
notwithstanding   the   previous  bargain,  that  the 
captain  was  to  be  the  agent  and  servant  of  the 
charterers.    The  clause  says  that  the  charierers 
shall  indemnify  the  shipowners.    The  view  taken 
1^  Mathew,  J.  is,  that  that  is  a  stipulation  which 
is  valid  enough   as  between  the  charterers   and 
the  owners,  bnt  which  does  not  affect  the  true 
position  of  the  captain  and  the  crew,  and  has  no 


effect  at  all  upon  the  holders  of  the  bill  of  lading, 
although  the  bill  of  lading  refers  in  terms  to  this 
charter-party.  Upon  reflection  I  am  of  opinion 
that  that  is  the  true  and  correct  view.  I  cannot 
regard  all  these  clauses  taken  together  without 
coming  to  the  conclusion  that  the  true  view  is 
that  the  master  was  and  continued  to  be  in  fact 
the  servant  of  the  owners,  subject  to  a  stipulation 
that  as  between  the  owners  and  the  charterers  the 
charterers  should  treat  him  as  their  servant  and 
indemnify  the  owners  from  the  consequences  of 
what  the  captain  might  do  as  regards  signing 
bills  (^  lading  and  so  on.  Now,  if  that  is  the 
true  view  to  take,  that  ends  the  question.  But 
then  we  are  pressed  with  the  fact  that  in  this  case 
the  bill  of  lading  referred  to  the  charter-party, 
and  it  is  said  that  the  holders  of  the  bill  of  lading 
took  it  with  notice,  at  all  events  of  the  charter- 
party,  and  with  notice  therefore  of  this  contract, 
and  with  notice  that  the  master  was  the  servant 
of  the  charterers.  That  argument  appears  to  me 
to  be  pushing  the  doctrine  of  constructive  notice 
a  great  deal  too  far.  It  is  quite  true  that  the 
bill  of  lading  refers  to  the  charter-party  to  the 
extent  which  I  have  mentioned.  The  effect  of 
that  reference  has  been  considered  more  than 
once.  It  has  been  considered  in  Serraino  and 
iSfong  V.  CampbeU  (64  L.  T.  Rep.  615;  (1891)  1 
Q.  B.  283),  which  was  referred  to  yesterday,  and 
also  in  Fry  v.  The  Chartered  Mercantile  Bank 
of  India,  London,  and  China  (L.  Rep.  1  0.  P. 
689).  The  effect  of  it  is  to  incorporate  so  much 
of  the  charter-party  as  relates  to  the  payment 
of  freight  and  other  conditions  to  be  performed 
on  the  delivery  of  the  cargo.  Bnt  there  is  no 
authority  whatever  for  carrying  that  doctrine 
to  the  extent  necessary  in  i^is  case.  What  is 
wanted  in  this  case  is  to  say  that,  by  reason 
of  that  reference  to  the  charter-party,  the  holder 
of  the  bill  of  lading,  and  the  person  who  takes  it 
in  the  ordinary  course  of  business,  is  to  be  treated 
as  having  notice  of  all  the  contents  of  the  charter- 
party.  There  is  no  doctrine  that  goes  to  anything 
uke  that  extent.  And,  as  regards  the  extension 
of  the  equitable  doctrines  of  constructive  noti'^ 
to  commercial  transactions,  the  courts  have 
always  set  their  faces  resolutely  against  it.  The 
equitable  doctrines  of  constructive  notice  axe 
common  enough  in  dealings  with  landed  estate, 
with  which  the  coui-t  is  familiar.  But  there 
have  been  protests  over  and  over  again  against 
the  introduction  into  commercial  transactions  of 
anything  like  an  extension  of  those  doctrines,  and 
the  protest  is  founded  on  pttrfect  good  sense.  In 
dealing  with  landed  estate,  title  is  everything ;  in 
commercial  transactions  pousession  is  everything, 
and  title  is  comparatively  nothing.  And  if  we 
were  to  extend  the  doctrine  of  constructive  notice 
to  commercial  transactions  we  should  be  doing 
infinite  mischief,  and  paralysing  the  trade  of  the 
countiy.  That  I  am  not  going  too  far  in  making 
these  observations  will  be  found  by  turning  to 
what  Lord  Herschell  said  in  that  well-known  case 
in  the  House  of  Lords  of  The  London  Joint  Siode 
Bank  v.  Simmomi  (66  L.  T.  Bep.  625,  632 ;  (1892) 
A.  C.  201,  221)  about  constructive  notice.  It  had 
reference  there  to  a  notice  in  respect  of  deben- 
tures, but  whether  commercial  documents  are 
negotiable  instruments,  or  whether  they  are  more 
or  less  like  them,  is  a  matter  to  my  mind  of  very 
little  importance.  Lord  Herschell  said  in  the 
case  of  The  London  Joint  Stock  Bank  v.  Bimmoru : 
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"  I  Bhould  be  scTTy  to  see  the  doctrine  of  construc- 
tive notice  introduced  into  the  law  of  negotiable 
instruments."  He  did  not  pause  to  inquire  there 
whether  those  debentures  were  negotiable  instru- 
ments or  not.  But,  as  regards  debentures  and 
ererything  of  that  kind,  and  other  commercial 
documents,  the  protest  which  I  have  been  making 
has  been  made  before,  and  I  do  not  think  it  is 
likely  to  be  made  in  vain.  Now,  having  got  thus 
far,  we  come  back  to  the  question,  whose  servant 
was  the  master  in  signing  the  bill  of  lading  ?  Sir 
Walter  Phillimore  and  Mr.  Holman  have  exerted 
themselves  very  ingeniously  to  persuade  us,  on 
the  strength  of  the  case  of  Colvin  v.  Newberry 
(8  B.  &  C.  166  ;  7  Bine.  O.  S.  190 ;  1  01.  &  F.  283), 
that  we  ought  to  hold  that  the  master  is  the 
servant  of  the  charterei's.  I  do  not  think  that  we 
ought.  In  the  first  place,  the  facte  of  the  two 
cases  are  totally  different.  The  case  of  Colvin  v. 
Newberry  {ubi  sup.)  was  a  very  curious  case.  The 
master  there,  so  far  as  I  understand  it,  had  no 
principal  at  all.  He  was  the  charterer,  although 
he  was  the  shipowner ;  he  was  the  person  navigat- 
ing the  ship;  he  was  the  master,  and  he  was 
doing  everything  on  his  own  account,  subject  to 
some  payment  oy  the  shipowner.  But  the  true 
view,  1  think,  to  take  is  this :  Although  there  is  a 
great  difficulty  in  i-econciling  all  the  earlier  cases 
about  demises  of  ships  and  so  on,  the  test  in  each 
case  is  that  which  was  applied  by  the  House  of 
Lords  in  the  case  of  The  Baumvoll  Manirfactur 
von  Carl  Scheibler  v.  Furriest  {ubi  sup.) — Whose 
servant  is  the  master,  who  is  his  undisclosed  prin- 
cipal when  he  signs  the  bill  of  lading  ?  My 
answer  here  to  that  question  is  that,  upon  the 
true  construction  of  these  documents,  he  was  the 
servant  of  the  shipowners.  If  there  be  any  doubt 
about  it,  it  appears  to  me  that  the  letter  which 
has  been  read  removes  all  possible  doubt  on  the 
subject.  I  do  not  know  how  far  that  is  legiti- 
mately put  before  us,  but,  when  we  see  the  ship- 
owners bargaining  for  a  share  of  profits  with  the 
chartei-ers,  it  is  plainer  than  it  is  even  without  the 
document.  There  is  one  other  case  to  which  I 
desire  to  refer  on  the  question  of  constructive 
notice.  It  is  The  English  and  Scottish  Mercantile 
Investment  Trust  Limited  v.  Brunton  (66  L.  T. 
Eep.  406  ;  (1892)  2  Q.  B.  700).  It  has  nothing  to 
do  with  this  case,  bat  it  has  a  good  deal  to  do  with 
the  extension  of  the  equitable  doctrine  of  con- 
structive notice  to  commercial  transactions.  The 
appeal  will  be  dismissed  with  costs. 

Lopes,  L.J. — On  consideration,  I  am  clearly  of 
opinion  that  the  learned  judge  in  the  court  below 
was  right.  The  question  which  we  have  to  decide 
and  which  determines  everything  is  this,  whose 
sei-vant  was  the  master  when  he  signed  the  bUl  of 
lading  P  Was  he  the  servant  of  the  chai-terers  or 
of  the  owners  ?  I  have  no  doubt  that,  as  regards 
third  parties,  the  master  was  the  servant  of  the 
owners.  They  had  hired  him,  they  paid  him,  they 
alone  could  dismiss  him.  I  will  illustrate  it  by  a 
case  of  this  kind.  Suppose  the  Boston  City  had 
come  into  collision  with  another  ship  througn  the 
negligence  of  the  master,  could  it  be  said  that  the 
owners  would  not  be  liable  P  In  my  opinion  such 
a  contention  would  be  impossible.  It  is  conceded 
that,  if  there  was  no  such  clause  as  that  novel 
BJid  unusual  one  to  which  my  brother  Lindley  has 
referred  there  would  be  no  difficulty  in  this  case. 
Therefore,  the  important  matter  to  consider  is, 
what  is  the  true  meaning  of  that  clause  P    Now, 


in  my  opinion,  the  meaning  of  that  claase  is  this, 
that  it  protected  the  owners  so  far  as  the 
charterers  are  concerned,  but  it  did  not  protect 
them  against  third  parties.  But  then  it  is  said 
in  this  case  that  a  notice  was  conveyed  to  the 
indorsees  of  the  bill  of  lading  for  value — ^that 
notice  was  conveyed  to  them  of  what  waa  contained 
in  the  charter-party  by  means  of  the  reference 
to  it  contained  in  the  bill  of  lading.  The  words 
relied  on  in  the  bUl  of  lading  are  these, "  other 
conditions  as  per  charter-party,"  and  that  is  alL 
Now  these  words  in  my  judgment  are  not  suffiaent 
to  give  notice  to  the  indorsees  of  a  bill  of  lading 
for  value  of  any  such  special  provision  as  the  one 
relied  upon  in  the  charter-party.  It  would  require 
very  clear  and  very  explicit  words  contained  in 
the  bill  of  ladii^  to  exonerate  the  owners  from 
liability  to  third  parties,  such  as  the  holders  of 
a  biU  of  lading — to  exonerate  the  owners  firom  the 
liability  attaching  to  them  by  the  acts  of  their 
master.  The  holders  of  the  bill  }f  lading,  in  the 
absence  of  any  such  explicit  words  as  I  have 
mentioned,  would  naturally  believe  and  imagine 
that  the  master  when  he  signed  the  bill  of  lading 
was  exercising  the  ordinary  authority  which 
attaches  to  him  in  his  capacity  of  master.  Now, 
I  think  that  that  disposes  of  the  case.  I  would 
only  wish  to  add  this,  that  I  entirely  agree  with 
every  word  that  has  been  said  by  my  brother 
Lindley  with  regard  to  constructive  notice.  If  I 
am  correct  in  the  view  I  have  taken,  it  is  perfectly 
clear  that  the  judgment  of  the  court  below  was 
right;  that  the  master  was  the  servant  of  the 
owners  so  far  as  regai'ds  the  plaintifFs  in  tiiis 
action ;  and  that  there  was  nothing  in  that  claase 
which  relieved  them  from  the  liEU)iHty  which  in 
ordinary  circumstances  would  attach  to  them 
owing  to  the  act  of  their  master. 

BiGBT,  L.J. — I  am  of  the  same  opinion,  and 
I  have  very  little  to  add.  I  think  the  real  ques- 
tion here  may  be  said  to  be,  have  the  shipovmers — 
by  which,  of  course,  I  mean  the  permanent  owners, 
the  absolute  owners — given  up  altogether  the  pos- 
session and  control  or  the  ship  to  the  charterers? 
I  think  it  is  impossible  to  read  the  charter  with- 
out seeing  that  they  had  in  many  cases,  at  any 
rate,  reserved  to  themselves  the  possession  and 
control  through  the  master — cases  that  may  occur 
almost  at  any  moment  during  the  whole  of  this 
time  charter.  I  will  not  go  through  the  matters 
in  particular.  But  with  the  exception  of  these 
lines,  "  The  captain  and  crew,  although  paid  by 
the  owners,  shall  be  the  agents  and  servants  of 
the  charterers  for  all  purposes,  whether  of  naviga- 
tion or  otherwise  under  the  chai'ter,"  I  do  not 
think  that  there  is  anything  at  all  in  substance 
that  could  lead  to  the  conclusion  that  the  pos- 
session and  control  were  given  up  substantially 
and  entirely  to  the  charterers.  I  quite  agree  that 
the  clauses  that  we  find  here  are  not  to  be  taken 
to  be  conclusive  in  a  case  where  the  master  is 
actuaUy  and  de  facto,  and  for  all  purposes,  the 
agent  of  the  charterer.  That  was  decided  in  the 
BaumvoU  case  {vM  sup.)  in  the  House  of  Lords, 
and  it  only  illustrates  the  point.  Who  is  the 
person  in  control,  and  in  what  capacity  is  he  P 
With  regard  to  that,  1  agree  with  Mr.  Carver. 
For  a  moment  or  two  I  rather  misapprehended 
Mr.  Carver's  position.  I  thought  he  was  replying 
in  the  case,  out  I  soon  found  I  was  wrong.  I 
addressed  some  observations  to  him  that  rather 
surprised  him,  but  it  was  under  that  misappre- 
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hension,  and,  of  conrae,  it  was  only  a  momentarr 
misat^rehension  on  my  part.     Bnt  I  agree  with 
l£r.   Carver  that  throngnout  the  posseaaion  and 
control  are  entirely  reaerred,  tor  many  important 
pxurposea,  to  the  actual  ahipownera,  whether  it  be 
for  the  maintenance  of  the  ship  or  withdrawing 
the  steamer  from  the  aerncea  of  the  charterers  u 
they  will  not  make  to  the  master  the  proper 
advamoes,  or  for  the  reservation  of  proper  and 
sufficient  space  for  ship's  officers  and  crew,  and 
tackle.     That  aeema  to  me  to  have  some  bearing, 
because,  if  the  ship  were  given  up  entirely  wifli 
the  officers  and  crew,  this  reservation  would  be 
absurd ;  the    charterers  would  do  just  as  they 
pleased  in  the  matter.    That  is  clearly  not  within 
their  power.     All  the  other  clanaes  abont  the 
castomary  assistance  of  the   ship's  crew  to  be 
given  to  the  charterers,  point  to  a  retaining  of  con- 
trol through  the  master  for  the  actual  ahipownera. 
Then  we  have  to  conaider  a  clauae  which  un- 
doubtedly is  an  important  one:  "  The  captain  and 
crew,  although  paid  by  the  owners,  shall  be  the 
agents   and  servants  of  the  chai-terers   for   all 
pnrpoees,  whether  of  navigation  or  otherwise  under 
the  charter."     Can  that  mean  that  for  all  errors 
of  navigation  the  shipowners,  as  between  them- 
BelTee  and  third  parties,  shall  be  free  from  re- 
Bponsibility  P     It  cannot    mean  that.     I  think 
the  fair  meaning  ia :    A  captain  and  crew  are 
placed  at  your  disposal,  to  be  under  your  orders 
for  all  purpoaea  where  there  is  not  a  reaervation 
of  the  right  of  the  master,  acting  on  behalf  of  the 
shipowners;    and  that  comes   to    this,  that,  as 
regards  the  liability  between  the  shipowners  and 
the  charterers,  that  shall  be  the  state  of  things. 
The  acts  of  the  officers,  the  master  and  others, 
shall  be  the  acta  of  the  charterera  as  between  the 
shipowners  and  the  charterers  themselves.     Then 
it  is  a  very  strong  thing  to  say  that  that  went 
the  entire  ^stance  of  giving  up  absolute  possession 
and  control,  because  we  find  that  clause  without 
indemnity  from  all  conaeqnenoes  and  liabilities, 
if  any.    No  doubt  the  words  are  cautiously  put  in, 
because  it  cannot  be  supposed  that  there  will 
ordinarily  be  any  such  consequences.     But  atill  it 
contradicts  the  idea  to  a  certain  extent — I  do  not 
say  absolutely — but  it  goea  a  long  way  to  contrsr- 
dict  the  idea  that  the  ahipownera  had  no  reaponsi- 
bility  as  between  themselves  and  third  parties  for 
the  acts  of  the  master.    I  will  say  nothing  about 
the    question    of    constmctiTe    notice,    because 
Idndley,  L.J.  has  already  ezpreaaed,  in  language 
which  I  will  not  weaken  by  any  repetition,  my 
entire  feeling  upon  the  matter,  and  my  judgment 
upon  the  matter  aa  regards  the  introduction  into 
commercial  transactions  of  the  doctrine  of  con- 
stractive  notice.     I   will  aay  eo  much   for  the 
doctrine,  that  I  am  aatiafied  that  thia  would  be 
the  extreme  of  the  doctrine  of  equity  as  regards 
constractive  notice.  ^^^^^  dismissed. 

Solicitors  for  the  appellants,  Bovming,  Molman, 
and  Co. 

Solicitor  for  the  respondents,  Oeorge  Trenatn, 
agent  for  Addlethaio  and  Warbwrton,  Mancheator. 


HIGH    COURT   OF   JUSTICE. 

OHANOEBT  DIVISION. 

May  30  and  31. 

(Before  Nobth,  J.) 

Be  Debenhah  and  Walker,  (a) 

Solieitor  and  client — Costa — Order  for  taxali<yn 
on  solicitors'  petition — No  direction  for  payment 
by  dient — Ammmt  found  dtte  from  clierd — Mode 
of  enforcing  payment — Summ/ms — Action. 

A  firm  of  solicitors  obtained  a  common  order  for 
taxation  of  their  costs  in  the  Chancery  IHvision, 
which  order,  according  to  the  present  practice, 
contained  no  direction  for  payment  by  the 
client  of  the  amount  which  might  be  certified  to 
be  due  from,  the  client  to  the  solicitors.  The 
result  of  the  taxation,  at  which  the  dient  was 
represented,  was  that  a  sum  was  found  to  be 
due  from  the  dient  to  the  solicitors.  Upon  a 
summons  by  the  solicitors  to  enforce  payrnent  of 
the  amiount  found  dtte  to  thvm  : 

Held,  that  payment  of  that  amouni  could  not  be 
enforced  by  summons,  but  that  an  action  must 
be  brought  for  that  purpose. 

This  waa  a  summons  by  Messrs.  Debenham  and 
Walker  for  an  order  that  Mary  Louisa  Dodd 
should  within  four  days  pay  to  the  applicante  the 
sum  of  722.  4s.  Id.,  the  amoimt  of  costs  certified 
by  the  taxing  master's  certificate,  dated  the  17th 
Dec.  1894,  to  be  due  to  them. 

Measrs.  Debenham  and  Walker  acted  aa  solici- 
tors for  Miss  Dodd,  from  about  Aug.  1889  to 
Sept.  1893,  in  varioua  legal  matters. 

By  an  order  dated  the  7th  July  1894  made  upon 
the  petition  of  Messrs.  Debenham  and  Walker, 
it  was  referred  to  the  taxing  master  to  tax  three 
bills  of  costs  of  the  petitioners  in  respect  of  such 
matters.  The  order  waa  in  the  common  form,  and 
directed  the  taxing  master  to  certify  the  amount 
due  from  Miss  Dodd  to  the  petitioners,  or  from 
the  petitioners  to  Miss  Dodd  aa  the  case  might 
be  ;  and  ordered  that  the  amount  (if  any)  ao  to  be 
certified  to  be  due  from  the  petitioners  be  paid 
by  them  to  Miss  Dodd  within  twenty-one  days 
after  service  of  that  order  and  of  the  taxing 
master's  certificate  to  be  made  in  pursuance 
thereof.  Bnt  there  waa  no  order  that  Mias 
Dodd  should  pay  to  the  petitioners  the  amount 
(if  any)  so  to  be  certified  to  be  due  ftom  her 
to  them. 

By  the  taxing  master's  certificate,  dated  the 
17th  Dec.  1894,  and  made  in  pursuance  of  the 
order  of  the  7th  July  1894,  it  was  certified  that 
the  sum  of  722.  4s.  Id.  was  due  from  Mias  Dodd  to 
Measra.  Debenham  and  Walker. 

Miss  Dodd,  who  had  changed  her  solicitors,  and 
desired  to  set  up  a  counter-claim  for  negligence 
against  the  claim  of  Messrs.  Debenham  and 
Walker  for  their  coste,  did  not  pay  the  amount 
ao  found  due  from  her,  and  hence  the  preaent 
aummons. 

Mulligan  for  the  summons. — The  payment  of 
the  amount  found  due  from  Miss  Dodd  to  the 
applicante  upon  the  taxation  of  their  bill  of 
coste  can  be  enforced  by  summons.  There  is  no 
necessity  for  an  action.  The  jurisdiction  nven 
by  sect.  37  of  the  Solicitors  Act  1843  (6  &  7  Vict, 
c.  73),  has  been  transferred  to  the  High  Court  of 

(S)  Beported  by  J.  Tbobtbam,  Esq.,  BiUTifit«r-«t-Law. 
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Joatice,  by  sect.  16  of  the  Judicature  Act  1873 
(36  &  37  Vict.  c.  66) : 

Re  Pollard;  Ex  parte  Bttvtns,  59  L.  T.  Bep.  96; 
20  Q.  B.  DiT.  656. 
This  decision  must  also  apply  to  sect.  43  of  the 
Solicitors  Act  1843.  It  was  formerly  the  practice 
in  the  Chancery  Division  to  insert  in  an  order  for 
tasatioa  made  on  the  petition  of  a  solicitor  a 
direction  for  payment  of  the  amount  found  due 
"  by  the  party  from  whom  to  the  party  to  whom  " 
it  should  be  certified  to  be  due :  (Seton  on  Judg- 
ments, 4th  edit.,  vol.  2,  p.  605.)  When  the  form 
of  order  was  altered  in  1883  by  omitting  that 
direction,  it  was  not  done  to  compel  the  solicitor 
to  bring  an  action  against  the  client  for  the 
amount  found  due.  Since  that  time  the  direction 
has  not  been  inserted,  and  this  has  been  held  to 
be  right : 

Be  Hareouirt,  32  Sol.  J.  92. 

In  the  present  case  the  order  for  taxation  omits 
that  direction.  But  Miss  Dodd  was  represented 
upon  the  taxation,  and  the  applicants  are  right  in 
making  the  present  application  to  enforce  payment 
of  what  has  been  found  due  to  them  : 

Fritt  V.  Hobton,  42  L.  T.  Eep.   225,   677  ;     14   Ch. 
Div.  542. 

Swinfen  E(idy,Q,.G.&nd  Methold,  for  Miss  Dodd, 
were  not  called  upon. 

NoBTH,  J. — ^In  my  opinion  this  application  is 
entirely  misconceived.  When  a  client  petitions 
to  tax  his  solicitor's  bill  of  costs,  his  petition 
contains  an  undertaking  by  him  to  pay  the 
amount  (if  any)  which  may  be  certified  to  be  due 
from  him  to  his  solicitor  ;  and  theorder  for  taxa- 
tion proceeds  on  that  undertaking,  and  contains 
an  order  for  payment  by  the  client  of  that 
amount.  Payment  of  the  amount  found  due  can 
then  be  enforced  either  against  the  solicitor  or 
against  the  client,  the  court  having  jurisdiction 
over  the  solicitor  as  its  own  officer,  and  over  the 
client  by  reason  of  his  undertaking.  When  the 
petition  for  taxation  is  by  the  solicitor,  no  such 
undertaking  is  given  by  the  client.  The  solicitor 
is  bound  to  pay  the  amount  which  may  be  found 
due  from  him,  whether  he  does  or  does  not  give  an 
undertaking  to  do  so ;  but  no  order  is  made  for 
payment  of  the  amount  which  may  be  found  due 
from  the  client,  because  in  the  absence  of  his 
undertaking  the  court  has  no  jurisdiction  over 
him.  Under  the  old  practice  of  the  Court  of 
Chancery  an  order  for  taxation  made  on  the 
petition  of  the  solicitor  did  not  contain  any  order 
for  payment  by  the  client.  But  it  was  necessary 
that  the  taxing  master  should  certify  the  amount 
(if  any)  due  from  the  client  to  the  solicitor,  because 
the  order  dii^ected  that,  upon  payment  by  the  client 
to  the  solicitor  of  what  should  be  found  due  to 
him,  the  solicitor  should  deliver  up  to  the  client 
all  documents  in  the  solicitor's  possession  belonging 
to  the  client.  It  seems  that  for  a  short  time  this 
original  practice  was  departed  from,  and  it  became 
the  practice  to  insert  in  an  order  for  taxation  on 
the  petition  of  a  solicitor  a  direction  that  the 
amount  certified  to  be  due  should  be  paid  "by 
the  party  from  whom  to  the  party  to  whom  "  toe 
same  should  be  certified  to  be  due.  But  this  form 
«f  order  was  found  inconvenient,  and  the  old 
practice  was  restored  in  1883.  In  Be  Hareourt 
{ubi  sup.)  the  question  came  before  Stirling,  J., 
who  said  that  an  order  for  taxation  made  on  the 


petition  of  a  solicitor,  which  did  not  contain  any 
order  for  payment  by  the  client  to  the  solicitor  of 
the  amount  which  might  be  certified  to  be  due 
from  the  client,  was  right;  and  I  think  so  too. 
This  practice  has  been  followed  ever  since ;  and 
the  solicitor,  to  enforce  j)ayment  of  what  is  certified 
to  be  due  to  him  fix>m  his  client,  must  bring  an 
action  against  the  client  under  Order  XIV.  Soch 
actions  are  common.  For  a  time,  no  doubt,  it  was 
the  practice  to  insert  in  the  order  for  taxation  on 
the  x>etition  of  a  solicitor  a  direction  to  the  effect 
that  the  client  should  pay  to  the  solicitor  the 
amount  (if  any)  certified  to  be  due  from  the  client 
Why  should  that  practice  have  been  altered  and 
that  direction  have  been  omitted  from  the  order, 
if  it  is  right  now  after  the  taxation  has  taken  place, 
and  a  sum  has  been  certified  to  be  due  from  the 
client,  to  make  another  order  to  the  same  effect 
as  that  direction  which  has  been  omitted  P  The 
alteration  was,  in  my  opinion,  made  because  it 
was  regarded  as  right  that  payment  by  the  client 
should  not  be  enforced  in  a  summary  way.  If  it 
could  be  enforced  summarily  the  client  would  be 
deprived  of  the  right  to  set  up  any  defence  wbich 
he  might  have  to  the  payment  of  the  solicitor's 
bill  of  costs.  If  the  client  has  no  defence  to  an 
action  under  Order  XIV.  for  payment  of  the  bill, 
a  speedy  judgment  can  be  obtained  under  that 
order.    I  must  dismiss  the  summons. 

Solicitors :  Debenham  and  Walker ;  Vizard  and 
Nicholson;  Oeorge  Castle. 


Friday,  July  26. 

(Before  Nokth,  J.) 

LoBD  Batteksea  and  othebs  v.  The 

C0MMI8S10NEBS  OF  Sewbbs.  (a) 

Ancient  lights — Enjoyment  for  more  than    niM- 

teen     years — Inchoate    right — Injunction — Prt- 

seription  Act  (2  £  3  WiU.  4,  c.  71),  ss.  Sandi. 

The  plaintiffs  were  lessees  of  Weavers'  Ha&, 
Bastnghall-street,  in  the  city  of  London.  They 
brought  this  action  to  restrain  the  interference 
vrith  their  lights  by  the  defendants  buildi%g 
upon  the  vacant  sites  of  four  old  houses  which 
had  been  pulled  down  in  1875.  These  hovMS 
had  been  known  as  Nos.  72,  73,  74,  and  75.  No. 
75  had  been  pulled  down  before  the  end  of  Jvme 
1875,  the  oihers  in  October  of  the  same  year. 
This  action  was  commenced  in  July  1895.  TKs 
enjoym.ent  of  light  on  which  it  was  founded  mm 
that  which  the  plaintiffs  had  enjoyed  since  iht 
pulling  down  of  the  houses  respectively.  The 
plainttffs  claimed  that  they  were  entitled  to  «m 
injunction  toith  respect  to  the  buildings  on  ike 
sties  of  all  the  old  houses. 

Held,  that  the  court  could  not  grant  am  injunction  to 
protect  the  inchoate  right.  The  injunction  was 
granted  as  to  the  site  of  No.  75,  tn  which  case 
the  full  twenty  years  had  elapsed,  hut  as  to  Not. 
72,  73,  and  74,  the  defendants  were  onb) 
restrained  from  building  above  the  height  of  the 
buildings  pulled  down  in  1875. 

Governors  of  Bridewell  Hospital  v.  Ward,  Lock, 
and  Co.  (68  L.  T.  B^.  212;  62  L.  J.  270.  Ch.) 
followed. 

This  was  an  action  to  restrain  the  defendants 

from  building  so  as  to  obstruct  the  access  of  light 
(a)  Beport«d  by  J.  B.  Bbookb,  Esq.,  B»rrtBter4t-Ltw. 
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to  the  plaintiffs'  windows.  The  plaintiffs  were 
lessees  of  a  building  known  as  Weavers'  Hall,  in 
Sasingliall-street,  in  the  city  of  London.  The 
TTiiidows  were  admittedly  ancient,  but  up  to  the 
year  1875  there  had  been  cerWn  old  houses 
known  as  Nos.  72,  73,  74,  and  75,  Basinghall- 
str«et,  standing  on  the  site  on  which  the  defen- 
dants proposed  to  build.  The  evidence  showed 
that  No.  75  was  puUed  down  in  June  1875,  but 
the  other  three  houses  were  not  pulled  down  tiU 
October  in  the  same  year. 

The  plaintiffs'  writ  was  issued  on  the  16th  July 
1895.  The  period  of  enjoyment  on  which  the 
plaintiffs  relied  was  the  time  which  had  elapsed 
sinoe  the  pulling  down  of  the  houses. 

.A.  simimr  action  had  been  commenced  at  the 
same  time  by  the  freeholder  of  the  plaintiffs' 
hnildiiig. 

The  plaintiffs  now  moved  tor  an  injnnction. 
The   sections  of  the  Prescription  Act  (2  &  3 
"WilL  4,  c.  71)  on  which  the  argument  turned  are 
as  follows : 

Sect.  3.  When  the  access  and  use  of  li^rht  to  and  for 
any  dweUing-honse,  workshop,  or  other  buildinfr  shall 
have  been  aotoally  enjoyed  therewith  for  the  full  period 
of  twenty  years  without  intermption,  the  right  thereto 
ahall  be  deemed  absolnte  and  indefeasible,  any  local 
nsage  or  onstom  to  the  contrary  notwithstanding,  unless 
it  shall  appear  that  the  same  was  enjoyed  by  some  oon- 
aent  or  agreement  expressly  made  or  given  for  that 
pnrpoee  by  deed  or  writing. 

Sect.  4.  Each  of  the  respective  periods  of  years 
hereinbefore  mentioned  shall  be  deemed  and  takea  to  be 
the  period  next  before  some  snit  or  action  wherein  the 
daim  or  matter  to  which  snoh  period  may  relate  ahall 
have  been  or  shall  be  brought  into  question;  and  that  no 
act  or  other  matter  shall  be  deemed  to  be  an  intermption 
within  the  meaning  of  the  statnte,  nnless  the  same  shall 
have  been  or  shall  be  submitted  to  or  acquiesced  in  for 
one  year  after  the  party  interrupted  shall  have  had  or 
shall  have  notice  thereof,  and  of  the  person  making  or 
authorising  the  same  to  be  made. 

Swinfen  Eady,  Q.O.  and  J.  G.  Wood  for  the 
plaintiffs. — As  to  the  site  of  No.  75,  the  right  to  an 
injunction  is  perfectly  clear ;  the  plaintiffs  have 
enjoyed  the  access  of  Hgbt  over  that  site  for  the 
fall  period  of  twenty  years  without  any  in- 
terruption. As  to  the  sites  of  the  other  houses, 
the  plaintiffs  have  also  acquired  an  indefeasible 
right ;  it  cannot  now  be  interrupted  for  a  whole 
year,  and  Flight  v.  Thomas  (11  A.  &  £.  688; 
8  CI.  &  F.  231)  is  a  direct  authoriiy  that  by  force 
at  the  definition  of  interruption  in  sect.  4  un- 
interrupted enjoyment  for  19J  years  gives  an 
indefeasible  right.  [Nobth,  J.  referred  to 
Oovemori  of  BrideweU  Hotpitcd  v.  Ward,  Lock, 
Bowden,  and  Co.  (68  L.  T.  Rep.  212 ;  62  L.  J.  274, 
Gh.).]  "That  case  is  distinguishable.  The  windows 
there  had  not  existed  for  twenty  rears,  and 
Kekewich,  J.  held  that  no  action  could  be  com- 
menced until  the  twenty  years  was  complete.  In 
this  case  our  windows  have  been  in  existence  for 
more  than  twenty  years,  and  have  enjoyed  the 
access  of  light  for  that  period  with  an  inteiTuption 
of  less  than  a  year  at  the  beginning  of  it.  Flight 
V.  Thomas  {ubi  sup.)  is  therefore  exactly  in  point. 
In  any  case,  we  are  entitled  to  an  injunction  re- 
straining the  defendante  from  raising  their  build- 
ing on  the  sites  of  Nos.  72,  78, 74  above  the  height 
of  the  old  booses  when  they  were  pulled  down. 

8.  Hall,  Q.C.  and  J.  Henderson  for  the 
defendants. — The  Governors  of  Bridewell  Hospital 


V.  Ward,  Lock,  and  Co.  {ubi  sup.)  is  directly  in  point 
and  is  right  in  principle.  There  is  no  distinction  in 
the  fact  that  the  windows  here  have  existed  more 
than  twenty  years.  The  access  of  light  only 
began  when  the  old  houses  were  pulled  down.  In 
Flight  v.  Thomas  (ubi  sup.)  and  Glover  v.  Colman 
(31  L.  T.  Rep.  684 ;  L.  Rep.  10  C.  P.  108)  the 
action  was  not  commenced  till  after  the  end  of  the 
twenty  years.  There  is  no  evidence  that  raising 
the  new  buildings  above  the  height  of  the  old 
houses  will  have  any  material  effect  on  the  access 
of  light. 

Svrinfen  Eady,  Q.O.  in  reply. 

Nobth,  J. — As  regards  the  houses  which  were 
pulled  down  by  the  defendants  there  is  a  differ- 
ence. No.  75  was  pulled  down  more  than  twenty 
years  before  the  commencement  of  this  action. 
On  the  evidence  I  think  it  is  clear  that  that  house 
was  pulled  down  before  the  end  of  June  1875. 
As  to  the  others,  there  is  no  exact  proof  when 
they  were  pulled  down,  but  I  think  it  must  clearly 
have  been  either  in  October  or  November  1876. 
That  is  not  twenty  years  before  the  commence- 
ment of  the  action.  The  action  is  to  restrain  the 
inten-uption  of  the  access  of  light  and  air  to  the 
plaintiffs'  buildings  as  enjoyed  for  twenty  years 
past.  The  question  is  whether  it  has  been  so 
enjoyed.  Under  the  3rd  section  of  the  Act  an 
action  cannot  be  brought  in  respect  of  a  prescrip- 
tive right  to  light  unless  the  access  and  use  of  the 
light  has  been  actually  enjoyed  therewith  for  the 
full  period  of  twenty  years  vrithout  interruption, 
and  in  that  case  the  right  is  to  be  deemed 
absolute,  and  indefeasible,  and  the  subsequent 
section  (sect.  4)  goes  on  to  say  what  interruption 
means.  In  this  case,  if  the  plaintiffs  waited  till 
twenty  years  had  expired  bSore  bringing  their 
action,  the  defendante  would  say  that  it  had  not 
been  twenty  years  without  interruption  becanse 
their  building  had  existed  for  a  certain  period. 
Then  sect.  4  comes  into  play  and  says  what  an 
interruption  within  the  meaning  of  sect.  3  is.  [His 
Lordship  read  sect.  4  and  continued :  |  That 
section  to  my  mind  strongly  bears  out  on  this 
point  what  sect.  3  says,  oeoause  the  period  of 
rears  (in  this  case  twenty  years)  is  to  be  "  next 
before  the  suit  or  action  wherein  the  claim  is 
made."  What  I  am  asked  to  do  no  w  is  to  say  that 
it  is  quite  sufficient  if  you  have  a  period  of  twenty 
years,  not  complete  before  action,  but  of  which 
nineteen  years  and  rather  more  was  before  action, 
and  the  rest  during  the  continuance  of  the  action. 
It  seems  to  me  that  that  is  directly  contrary 
to  the  meaning  of  these  two  sections.  I  think 
therefore  that  the  action  can  only  be  brought 
after  the  period  of  twenty  years  has  elapsed. 
That  was  tne  view  taken  by  Kekewich,  J.,  and 
I  know  of  no  case  which  is  in  any  way  at 
variance  with  it.  No  doubt  it  does  not  follow 
that  because  he  refused  to  grant  an  interlocutory 
injunction  I  should  necessarily  do  so  too  ;  but  the 
reason  he  gives  seems  to  me  to  be  right,  and 
therefore  I  must  act  on  that  view.  As  to  Nos. 
72  and  73  (I  think  we  may  leave  No.  74  out 
of  the  question,  for  it  was  behind  the  others) 
there  remains  the  question  whether  an  injunc- 
tion may  not  be  granted  on  this  ground:  that, 
even  allowing  the  right  of  the  defendants  to 
build  up  to  the  height  of  their  old  buildings, 
what  they  are  threatening  is  really  to  go  a  great  deal 
higher.     Mr.  Hall's  answer  to  that  is,  that  there 
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is  no  evidence  that  the  carrying  the  building  to  the 
greater  height  nowpropoaed 'Will  cause  any  material 
utjury  to  the  plaintiffs.  As  a  matter  of  fact  that 
is  so.  The  plaintifEs'  evidence  has  not  been 
addtessed  to  the  point.  But  the  defendants  have 
produced  a  model  of  what  they  propose,  and  the 
height  of  the  old  buildings  is  marked  upon  it. 
And  I  think  that  there  is  sufficient  evidence  in  the 
defendants'  model  to  enable  me  to  say  that  the 
defendants  ought  not  to  be  allowed  to  carry  up  the 
buUdings  on  the  site  of  Nos.  72,  73,  and  74,  to  a 
greater  height  than  that  of  the  old  buildings 
which  were  pulled  down  in  1875. 

C.  E.  E.  Jenkins,  for  the  freeholder,  asked  for  a 
similar  order  in  the  freeholder's  action.  But  after 
some  discussion  it  was  agreed  that,  on  the  defen- 
dants undertaking  not  to  make  any  arrangement 
with  the  plaintiffs  without  notice  to  the  f re^older, 
his  motion  should  stand  till  the  trial. 

Solicitors:  Flowers,  Nuasey,  and  FeUowe* ;  E.A. 
Baylis. 


Friday.  Jidy  12. 

(Before  Keeewich,  J.) 

Bean  v.  Floweb.  (a) 

Fractice — Bankruptcy  of  plaintiff  in  action, — 
Election  of  trustee  not  to  proceed — Stay  of 
proceedings — AssignTtient  of  interest  by  trustee 
— Fresh  action  6y  assignee. 

The  plaintiff  in  an  action  having  become  bankrupt, 
his  trustee  in  bankruptcy  elected  not  to  continue 
the  action,  and  thereupon  an  unconditional  order 
was  obtained  by  the  defendants  staying  further 
proceedings.  B.  having  purchased  the  trustee's 
interest,  commenced  a  second  action  for  the  same 
relief  as  that  asked  by  the  former  action.  Upon 
motion  to  dismiss  the  second  action : 

Held,  that  it  mtut  be  dismissed ;  the  trustee,  who 
alone  had  the  right  of  action  in  him,  having  by 
his  election  barred  anybody  subsequently  becoming 
entitled  through  him  to  the  same  cause  of  action 

In  Sept.  1894  Joshua  Jones  brought  an  action 
against  Wickham  Flower  and  Charles  Hopkinson 
in  respect  of  an  estate  in  !New  Zealand  called 
DIokau.  In  this  action  the  plaintiff  asked  for  a 
declaration  that,  upon  payment  by  him  to  the 
defendants  of  money  advanced  by  them  to  him, 
the  defendant  Flower  was  a  trustee  of  the  estate 
for  the  plaintiff;  and  prayed  that,  on  payment 
to  the  defendants  of  what  should  be  found  due 
to  them  on  taking  an  account,  the  defendant 
Flower  might  be  ordered  to  reconvey  the  estate 
to  the  plaintiff ;  and  for  costs  and  damages.  On 
the  6th.  Dec.  1894  Joshua  Jones  was  adjudicated 
a  bankrupt.  His  trustee  in  bankruptcy,  the 
official  receiver,  elected  not  to  continue  the  action, 
which  was  upon  the  application  of  the  defendants 
unconditionally  stayed  by  an  order  of  the  court 
dated  March  15,  1895.  On  the  9th.  July  1895 
another  action  in  respect  of  the  same  estate  was 
commenced  against  the  same  defendants  by  a 
Mr.  Bean,  who  had  purchased  the  official  receiver's 
interest  for  50?.  The  relief  asked  by  this  second 
action  was  precisely  the  same  as  that  asked  for 
by  the  former  action,  but  in  addition  an  injunction 
was  prayed  to  restrain  the  defendants  from  selling 
or  otnsT-wise  disposincr  of  the  estate. 

(a)  Beported  by  C.  F.  DoKOAif,  Eaq.,  Barrl«t«r.»t-La».  1 


This  was  a  motion  on  behalf  of  the  defendants 
that  the  second  action  might  be  dismissed  as  an 
abuse  of  the  process  of  the  court,  and  as  being 
frivolous  and  vexatious. 

Renshaw,  Q.O.  and  J.  G.  Wood  for  the  motion. 
— The  trustee's  election  not  to  continue  the  action 
bars  anybody  who  subsequently  becomes  entitled 
through  him  to  the  same  cause  of  action.  We 
rely  on 

8elig  v.  Lion,  64  L.  T.  Eep.  796  ;  (1891)  1.  Q.  B.  51& 

John  Chester  for  the  plaintiff  Bean.— The 
interest  of  the  plaintiff  Bean  is  independent  of  the 
interest  of  the  former  plaintiff  Joshua  Jones. 
This  case  is  therefore  within 

Bennett  v.  Oamgee,  35  L.  T.  Bep.  764  ;  L.  Bep.  2  Ex. 
Div.  11 J 
and  is  not  within  Selig  v.  Lion  (ubi  sup.).    The 
motion  ought  therefore  to  be  refused. 

Kbeewich,  J. — The  law,  as  it  appears  to  me, 
is  put  in  a  nutshell  by  Wright,  J.  in  the 
action  of  Selig  v.  Lion  {ubi  sup.),  where  he  saye 
this :  "  The  cause  of  action  passed  to  the  trustee 
in  bankruptcy ;  after  it  so  passed  the  trustee 
alone  had  the  right  of  action  in  him,  and  if  he 
elected  not  to  go  on  with  the  action  his  election 
barred  anybody  who  subsequently  became  entitled 
through  him  to  the  same  cause  of  action."  That, 
of  course,  is  without  prejudice  to  the  more  elabo- 
rate, though  not  long  statement  of  Wills,  J. 
If  it  be  necessary  (about  which  I  express  no 
opinion)  to  determine  between  the  authority  of 
that  case  and  the  case  of  Bennett  v.  Gamqee  {ubi 
sup.),  I  should  have  no  hesitation  in  following 
the  statement  of  Wills  and  Wright,  JJ.  in  Selig 
V.  Lion.    The  action  will  be  dismissed  with  costs. 

Solicitors:  John  M.  Mitchell;  Flower,  Nusiey, 
and  Fellows. 


QUEEN'S  BENCH  DIVISION. 

Friday,  June  21. 

(Before  Chablbs,  J.) 

Babff  and  othbbs  v.  Pbobtn.  (a) 

Landlord  and  tenant — TenanPs  fixtures — Expira- 
tion of  tenancy — Removal  of  fixtures  after  such 
expiration — Measure  of  damages. 

A  tenant  whose  term  has  expired,  and  who  lias  been 
required  by  the  landlord  to  give  up  possession, 
cannot,  after  the  determination  of  his  tenancy, 
remove  fixtures,  although  he  is  still  in  possession 
of  the  premises. 

The  tenant  of  a  public-house  whose  leasehad  expired, 
but  who  remained  on  in  possession,  although 
required  by  the  landlord  to  give  up  the  samt, 
removed  hts  trade  fixtures  after  his  tenancy  had 
come  to  an  end  and  a  lorit  for  possession  had 
been  served  upon  hiin,  but  before  he  had  actually 
given  up  possession  of  the  premises  which  wert 
not  going  to  be  carried  on  as  a  public-house. 

Held,  that  the  tenant  had  no  right  to  remove  the 
fixtures  at  the  time  he  so  removed  them,  and  that 
the  landlord  was  entitled  to  damages  in  respect 
of  sttcfc  vfrongftd  rem,oval. 

Held  also,  that  the  measure  of  the  damages  was  the 
value  of  the  fixtures  as  chattels  only,  and  not 
their  value  as  fixtures  if  the  premises  were  carried 


on  as  a  going  concern. 
Penton  v.  Bobart  (2  East, 


\  considered. 


(a)  BqpotMd  bj  W.  W.  Oas,  Eaq.,  B*rtiiitar«t.Lair. 
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A-CTioiT  tried  before  Charles,  J.  without  a  jury. 

The  plaintiffs  were  the  freeholders  and  land- 
IotcLb  oi  a  certain  public-house,  the  Five  Bells,  in 
Moorfielda,  Gripplegate,  and  the  action  was 
brought  for  damages  for  wrongful  removal  and 
'Conversion  by  the  defendant  of  certain  fixtures  on 
the  premises,  the  defendant  being  the  tenant  of 
thepttblic-honBe. 

The  defendant  was  the  assignee  pf  a  lease  for 
twenty-one  Tears  from  the  29th  Sept.  1872, 
(granted  by  the  plaintiffs'  pi'edecessoi's  in  title  to 
one  M.,  which  lease  expired  on  the  29th  Sept. 
1893. 

In  May  1893  the  plaintiffs  agreed  with  one 
Ooeh  to  grant  him  a  building  lease  of  the  premises 
together  with  some  adjoining  property,  as  from 
the  29th  Sept.  following,  when  the  defendant's 
temanoy  expired.  Cosh  was  to  take  down  the 
hnildiiiga  on  possession  being  given  to  him  on  the 
'expiration  of  the  defendant's  term,  and  adapt 
them  to  other  purposes.  Negotiations  took  place 
between  the  defendant  and  Cosh  (the  incoming 
tenant)  as  to  the  purchase  by  Cosh  of  the  fixtures 
of  the  public-house,  and  on  the  27th  Sept.  a 
valuation  of  the  fixtures  was  made.  They  were 
valued  at  14SI.  9s.  if  the  premises  were  going  to 
be  carried  on  as  part  of  a  going  ctmcem,  and  at 
26Z.  17».  for  breaking-up  price.  Cosh,  however, 
in  October,  agreed  to  pay  the  defendant  902.  for 
these  fixtures,  but  failed  to  do  so. 

The  defendant's  tenancy  having  expired  on  the 
29th  Sept.,  the  plaintiffs  then  required  him  to 
give  up  possession,  but  he  declined  to  do  so,  and 
remained  on  in  possession,  as  Cosh  had  not  paid 
him  the  901.  for  tne  fixturas. 

On  the  27th  Oct.  a  writ  in  an  action  of  eject- 
ment was  served  by  the  plaintiffs  upon  the  defen- 
'dant,  and  the  defendant  then  took  up  the  position 
that  he  was  entitled  to  remain  in  possession  until 
Coeh  paid  him  for  the  fixtures.  That  action 
terminated  in  possession  bein^  given  up,  before 
Judgment,  on  the  16th  March  189'4,  but  the  defen- 
dant had  in  the  meantime  removed  the  fixtures. 

The  tenant  therefore  removed  the  fixtures — 
which  were  taken  to  be  "  tenant's  fixtures  " — after 
the  expiration  of  his  tenancy  on  the  29th  Sept. 
1893,  but  before  he  had  given  up  possession  on 
the  16th  March  1894,  and  the  question  now 
was  whether  he  was  entitled  so  to  remove  the 
fixture. 

Bobson,  Q.G.  and  Corrie  Grant  for  the  plaintiffs. 
— ^The  question  is  whether  the  defendant,  retaining 
possession  after  his  tenancy  had  come  to  an  end, 
can  remove  these  trade  fixtures.  We  contend 
that  he  cannot,  and  that  any  arrangement  that 
was  made  between  the  defendant  and  Cosh  as  to 
-the  sale  of  the  fixtures  cannot  affect  the  landlord's 
rights. 

Bhakeipeare  (Jelf,  Q.C.  with  him)  for  the  defen- 
dant.— ^Though  the  tenancy  expired  on  the  29th 
Sept.,  the  defendant  was  in  possession  after  that 
'date,  and  it  was  while  the  defendant  was  in 
possession  that  the  fixtures  we're  removed  by  him. 
That  is  suf&cient  to  justify  him  although  the 
tenancy  had  expired : 

PenUm  v.  Robart,  2  East,  88. 

In  that  case  judgment  in  ejectment  had  been 
obtained,  and  the  fixtures  were  afterwards  re- 
moved, and  it  was  held  that  the  tenant  had  a 
right  to  remove  them.  Here  judgment  for  pos- 
^esmon  had  not  been  obtained  when  the  fixtures 


were  removed,  and  d  fortiori  the  tenant  had  the 
right  to  remove  them.  The  tenant's  right  to 
remove  fixtui-es  continues  during  his  original 
term  and  during  such  further  period  of  possession 
by  him  as  he  holds  the  premises  under  a  right 
still  to  consider  himself  as  tenant : 

Weeton  v.  Woodcock,  7  M.  &  W.  14 ; 

Leader  v.  Homewood,  5  C.  B.  N.  S.  546. 

With  regard  to  the  damages  the  utmost  the 
plaintiffs  can  recover — ^if  the  defendant  is  liable 
at  all — is  the  value  of  the  fixtures  as  chattels, 
that  is,  their  breaking-up  price,  which  in  this  case 
was  261. 17«. : 

Clarke  v.  Holford,  2  C.  &  K.  540. 
[Chables,  J.  referred  to  Mayne  on  Damages, 
5th  edit.,  p.  387,  where  it  is  said  that  the  plaintiff 
suing  in  trover  for  fixtures  which  have  been 
wrongfully  removed,  can  only  recover  the  value 
of  the  fixtures  as  chattels ;  and  he  also  referred 
to  Joyner  v.  Weeha  (65  L.  T.  Bep.  16 ;  (1891) 
2  Q.  B.  31).] 

Bobson,  Q.C.  in  reply. — The  defendant's  term 
came  to  an  end  on  the  29th  Sept.,  and  there  was 
no  agreement  that  the  defendant  should  remain 
in  possession  after  that  date  as  tenant.  _  In  any 
event,  when  the  writ  in  the  action  of  ejectment 
was  served  on  the  27th  Oct.,  the  defendant  was 
holding  over  without  any  right  to  do  so,  and  with 
full  knowledge  that  he  had  no  right  to  remain  in 
as  tenant,  and  it  was  after  that  date  that  he 
removed  the  fixtures.  The  cases  therefore  show 
that  he  had  no  right  to  remove  the  fixtures  at 
the  time  when  he  cud  remove  them : 

Weeton  v.  Woodcock  (uW  »up.) ; 

Leader  v.  Homewood  (ubi  «up.). 
These  cases  are  later  than  Penton  v.  Bobart 
{ubi  sup.),  and  mast  be  taken  as  having  veiy  con- 
siderably limited,  if  not  altogether  ovemiled,  that 
decision.  Penton  v.  Bobart  (ubi  sup.)  is  also  dis- 
sented from  in  the  Irish  case  of  Deeble  v. 
Meltullen  (8  Ir.  C.  L.  Hep.  355),  where  the  prin- 
ciple was  laid  down  that  a  tenant  who  wrongfully 
remains  in  possession  after  the  determination  of 
his  tenancy  cannot,  by  such  his  tortious  and 
illegal  overholding,  acquire  a  right  as  against  his 
landlord  to  remove  fixtures.  That  exactly  covers 
this  case  ;  but  there  are  many  other  cases  which 
mav  usefully  be  referred  to  as  to  the  respective 
rights  of  landlord  and  tenant  with  regard  to  the 
right  to  remove  fixtures,  such  as 

Lyde  v.  Butsell,  1  B.  &  Ad.  894 ; 

Maekintoah  v.  Trotter,  3  M.  A  W.  184; 

Mewe  V.  Jacobs,  32  L.  T.  Bep.  171;   L.   Bep.    7 
H.  of  L.  481 ; 

£c  parte  Brook,  39  L.  T.  Bep.  458 ;  10  Ch.  Div. 
100. 
With  regard  to  the  second  point  as  to  the  measure 
of  damages,  we  submit  that  the  true  measure  of 
such  damages  is  the  sum  which  an  incoming 
tenant  would  pay  the  outgoing  tenant  for  the 
fixtures,  assummg  that  the  business  was  going  to 
be  carried  on  as  a  going  concern  {Thompson  v. 
Pettitt,  10  Q.  B.  101;  Moore  v.  Drinkwater, 
1  F.  &  F.  134) ;  and  on  this  basis  the  plaintiffs 
would  bo  entitled  to  recover  148J.  9«. 

Chables,  J. — The  defendant's  term  had  ex- 
pired on  the  29th  Sept.,  and  the  fact  that  the 
plaintiffs  brought  an  ejectment  against  him 
showed  their  intention  of  no  longer  treating  him 
as  tenant.    Yet  the  defendant  had  removed  the 
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fixtures  after  his  tenancy  had  come  to  an  end. 
The  case  of  Penton  v.  Rohart  {ubi  sup.)  was  relied 
on  as  an  authority  which  enabled  the  tenant  to 
do  so,  and  if  that  case  is  looked  at  by  itself  it  is 
difficult  to  distinguish  it  from  the  present.  There 
the  plaintiff  had  recovered  judgment  in  ejectment 
against  the  tenant  for  the  premises  in  question, 
yet,  as  the  tenant  was  still  in  fact  in  possession, 
the  court  held  that  he  had  not  abandoned  his 
right  to  the  fixtures.    I  was  at  first  disposed  to 
think  that  I  ought  to  act  upon  that  decision  and 
leave    the    matter    to    the    Court    of    Appeal; 
but,  on  reading  the  notes  to  the  case  of  Elwes 
T.   Mawe  (3  East,   38)   in  2  Smith  L.   C.   182, 
I  find  that  the    decision   in   Penton  x.  Rohart 
{ubi  sup.)    has    been   modified  by  the  decision 
of   the    court  as  delivered  by  Alderson,  B.  in 
Weeton  v.    Woodcock  {ubi   sup.),  whero    it    was 
held  that  the  tenant's  right  to  remove  the  fixtures 
continues   only  during   the  original  term,    and 
daring  such  further  term  as  he  has  a  right  to 
consider  himself  tenant,  and  then  ceases,  although 
the  possession  of  the  tenant  continues;   and  a 
similar  view  of  Penton  v.  Robart  {ubi  sup.)  was 
taken  by  Willes,  J.  in  delivering  the  considered 
judgment  of  the  court  in  Leader  v.  Homewood 
{ubi  tup.),  though   during    the   course    of    the 
argument  in  that  case  Wifiiams,' J.  seems  to  have 
thought  that  the  court  in   Wteton  v.  Woodcock 
{ubi  sup.)  did  not  qualify  Penton  v.  Robart,  and 
on  reading  the  judgment  of  Willes,  J.  it  seems 
clear  to  me  that  that  learned  judge  thought  it 
necessary  that  some  tenancy,  although  a  t^ancy 
at  sufferance,  shoidd  subsist.    In  the  present  case 
the  inference  of  fact  which  I  draw  is,  that  at 
the  time  the  defendant  removed  these  fixtures 
the  relation  of  landlord  and  tenant  did  not  exist, 
and  that  he  was  in  fact  a  trespasser,  and  was  so 
treated  by  the  landlords  when  they  served  upon 
him  the  writ  of  ejectment  on  the  27th  Oct.   Alter 
that  date    certainly  the   defendant    could    not 
consider  himself  as  tenant,  and  therefore  his  case 
would  come  within  the  limitation  laid  down  by 
Alderson,  B.  in  Weeton  v.  Woodcock  {ubi  sup.) 
"  during  such  further  period  of  possession  by  tne 
tenant  as  he  holds  the  premises  under  a  right  still 
to  consider  himself  as  tenant."    Penton  v.  Rohart 
{ubi  sup.)  has   been  commented  upon  with  but 
qualified  approval  in  the  cases  I  have  referred 
to,  and    has    been    altogether   dissented    from 
in    the    Irish    case     of    Deebh    v.     M'MuUen 
{ubi  sup.).    Under  these  circumstances  I  reluc- 
tantly feel    it  my   duty   to  follow    the   general 
course    of    authority    in    favour  of    the  plain- 
tiffs,  in    preference   to    the  view  expressed    in 
Penton  v.  Rohart  (u&t  sup.),  and  to  hold  that  at 
the  time  the  defendant  removed  the  fixtures  he 
was  a  trespasser,  and  that  no  tenancy,  even  at 
sufferance,  existed  between  the  defendant  and  the 
pl^ntiffs.     I  take  this  view  reluctantly,  as  there 
18  some  hardship  in  the  tenant  losing  the  value  of 
his  fixtures ;  but  I  think  on  the  whole  that  the 
plaintiffs'  case  has  been  established,  and  that  they 
are  entitled  to  judgment.    As  to  the  measure  of 
damages,  the  passage  in  Mayne  (5th  edit.  p.  387) 
was  cited  that.  "  in  trover  for  fixtures  which  have 
been  wrongfully  removed,  the  plaintiff  can  only 
recover  their  value  as  chattels,  though  it  may  be 
less  than  their  value  was  as  fixtures."    The  autho- 
rity cited  for  that  proposition  is  Clarke  v.  Holford 
{ubi  stip.).    That  was  a  case  where  the  tenant  was 
complaining  of  the  wrongful  removal  of  fixtures 


by  the  landlord ;  but  it  is  obvious  that  the  measure 
of  damages  which  the  defendant  is  entitled  to  in 
the  present  case,  where  the  action  is  against  the 
tenant,  must  be  the  same.  As  the  premises  were 
coming  down  and  could  not  be  used  as  a  public- 
house,  an  incoming  tenant  would  not  have  giren 
more  than  the  breaking-up  or  sale  price.  I  Uiink 
therefore  the  judgment  snould  be  for  the  phun- 
tiffs  for  breaking-np  price,  that  is,  for  2Si.  17*., 
and  I  give  judgment  for  that  sum,  with  costs  on 
the  High  Court  scaJe.      j^g^^j„  plainHff*. 

Solicitors  for  the  plaintiffs,  Baylis  and  Pearee. 
Solicitors ,  for    the    defendant,    TimbreU    and 
Deighton. 


June  12  and  13, 

(Before  Mathew,  J.) 

The  Exchange  Teleqbaph  Company  Limttbd 
V.  Gbeoobt  and  Co.  (a) 

Copyright  —  Informaiion  as  to  prices  on  Stock 


JHechanae — Compilation  of — Inducing  perstmt 
to  break  their  contracts  —  Special  damage  — 
Injunction — Copyright  Act  1842  (5*6  Viet, 
e.  45),  ««.  18, 19. 

Under  a  contract  made  by  the  plaintiffs  with  the 
committee  of  the  London  Stock  Eieehangt, 
informoHon  as  to  prices  and  quotations  on  the 
Mechange  was  collected  from,  hour  to  hour  by  a 
member,  and  transmitted  by  telegraph  to  ike 
plaintiffs,  who  paid  for  the  same.  As  {ke 
information  was  received  by  the  plaintiffs,  U 
was  telegraphed  by  them  to  their  subscribers, 
who  pay  a  large  sum.  to  the  plaintiffs  aivt 
contract  with  them  not  to  diselose  or  rupplf 
the  information  to  non-subscribers.  The  infor- 
mution  was  also  printed  upon  sheets,  uikick 
were  compiled  each  day  and  issued  by  the 
plaintiffs  as  a  newspaper,  and  registered  as 
copyright : 

Held,  that  this  com,pilation  or  newspaper,  aWumgh 
ujithmi  literary  interest,  was  vnthtn  the  Copy- 
right Act,  and  was  entitled  to  protection  ai 
copyright. 

The  defendants,  who  had  formerly  been  sub- 
scribers of  the  plaintiffs,  but  who  had  ceased 
to  be  so,  printed  copies  of  the  said  compilation, 
and  copied  the  information  contained  in  th* 
telegraphic  messages  to  the  plaintiffs,  and  weiU 
to  the  plaintiffs'  subscribers  and  induced  them — 
in  breach  of  their  contracts  xoith  the  plaintiffs — 
to  supply  the  information  which  the  defendants 
could  no  longer  obtain  from  the  plaintiffs,  at 
the  plaintiffs  were  prohibited  by  their  eoniraet 
with  the  committee  from  supplying  the  tame  to 
the  defendants : 

Held,  (1)  that  the  defendants  had  infringed  the 
plaintiffs'  copyright  in  the  newspaper ;  ^)  that 
they  had  no  right  to  appropriate  the  informa- 
tion contained  tn  the  telegraphic  messages  from 
the  Stock  Exchange  to  the  plaintiffs,  at  suek 
information  was  the  plaintiffs'  property;  (3) 
tmt  the  a^ct  of  the  defendants  in  inducing  the 
plaintiffs'  subscribers  to  give  the  itrformaHem 
wat  an  improper  and  malieiout  inteifertnu 
with  the  plaintiffs'  business,  and  ma*  action- 
able ;  and  (4)  that  such  interference  wat  aeUon- 
able  withcut  proof  of  special  damage. 

(a)  Beportcd  by  W.  W.  Obr,  Esq.,  Barrliter'«t-L»v. 
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Action  tried  by  Mathew,  J.  without  a  jury. 

The  action  was  brought  by  the  plaintiffs  for  an 
injtmction  to  restrain  Uie  defendants  from  print- 
ing or  otherwise  multiplying  copies  of  the 
plaintiffs'  periodical  or  book  entitled  The  Ex- 
change Telegraph  Company's  Stock  Exchange 
Ifew»,  without  the  consent  of  the  plaintiffs,  and 
for  damages. 

The  pUiintiffs  alleged  that  they  were  the 
proprietors  of  copyright  in  certain  information  as 
-to  prices  and  qvotations  on  the  London  Stock 
Exchange,  collected  and  composed  for  them  from 
day  to  day  on  the  Stock  Exchange,  and  that  such 
information  was  published  each  day  in  a  news- 
paper or  periodical  entitled  The  Exchange  Tele- 
graph Company'!  Stock  Exchange  News,  and  on 
"tapes  or  sheets  of  letterpress  under  the  same 
tiue  communicated  to  the  plaintiffs'  subscribers, 
and  had  been  duly  registered  as  copyright  at 
Stationers'  Hall ;  that  the  defendants  hare 
Xninted  and  otherwise  multiplied  copies  of  the 
said  cnpyi-ight  information  on  the  5th,  7th,  and 
14th  Dec.  1894 ;  that  such  copies  were  manufac- 
tured or  obtained  from  the  plaintiffs'  tapes  or 
«beeta  of  letterpress. 

In  the  alternative  the  plaintiffs  said  they  were 
the  proprietors  of  the  said  information,  which 
they  commxmicated  in  a  printed  form  to  their 
subscribers  on  the  terms  that  such  information 
was  to  be  used  only  in  the  office  in  which  it  was 
delivered,  and  was  not  to  be  sold  or  communi- 
-cated  to  non- subscribers  for  a  pecuniary  con- 
sideration or  otherwise ;  that  on  the  three  days 
-specified  the  plaintiffs  communicated  certain 
information  to  their  subscribers  on  the  above 
conditions,  and  t^t  the  defendants  copied  such 
information  at  ihwc  various  ofBces  and  exhibited 
it  to  persons  frequenting  their  offices  without  the 
consent  of  the  plaintiffs. 

The  plaintiffs  also  alleged  that  the  defendants 
well  knowing  the  terms  of  the  contracts  entered 
into  between  the  plaintiffs  and  their  subscribers, 
maliciously  and  for  the  purpose  of  injuring  the 
plaintiffs  and  of  benefiting  the  defendants  at  the 
•vxpenae  of  the  plaintiffs,  induced  various  sub- 
scribers to  break  their  contracts  by  supplying  the 
defendants,  who  were  not  subscribers,  with  the 
-Stock  Exchange  prices  communicated  to  sub- 
sraibers  under  their  contracts  with  the  plaintiffs, 
to  be  used  by  the  defendants  for  outside  stock- 
broking  business. 

The  plaintiffs  claimed  an  injunction  to  restrain 
the  defendants  from  doing  any  of  the  above  acts, 
and  also  damages. 

The  facts  as  found  in  the  case,  and  as- stated  by 
the  learned  judge  in  his  judgment  were  these : — 

The  plaintiffs  are  a  limited  company  established 
in  the  city,  and  part  of  their  business  is  to  collect 
'information  as  to  prices  and  quotations  on  tiie 
'Stock  Exchange,  and  to  telegraph  that  informa- 
tion to  their  subscribers,  who  pay  a  large  sum 
each  year  for  the  information  obtained  from  the 
plaintilfe ;  and  the  plaintiffs  have  for  a  long  time 
Men  carrying  on  a  lucrative  business  in  this 
■conntiy.  With  each  of  their  subscribers  the 
plaintifCs  enter  into  a  contract  not  to  supply  the 
information  to  others. 

The  defendant  is  a  person  named  Gronmire, 
who  carries  on  business  as  an  outside  broker, 
under  the  name  of  Gregory  and  Co.,  in  various 
places  in  the  metropolis  and  in  some  provincial 
towns,  and  he  also  carries  on  an  independent 
Vol.  LXXni.,  1873. 


business  as  an  outside  broker,  under  the  name  of 
Woolf  and  Co.,  in  London  Wall. 

The  complaint  againbt  the  defendants  is,  first, 
that  they  infringed  the  plaintiffs'  copyright  in  a 
certain  newspaper  published  by  the  plaintiffs,  and 
containing  the  information  that  they  have  re- 
ceived from  the  Stock  Exchange ;  and,  secondly, 
that  they  unlawfully  interfered  witii  the  plaintiff' 
business  by  inducing  some  of  the  plainuffs'  sub- 
scribers to  give  them  the  information  that  such 
subscribers  had  obtained  from  the  plaintiffs,  and 
which  the  subscribers  had  contracted  they  would 
not  disclose  in  that  way,  and  that  they  (the  defen- 
dants) used  that  information  for  the  purpose  of 
their  own  business  to  the  detriment  of  the  plain- 
tiffs' business,  and  the  plaintiffs  ask  for  an 
injunction  to  restrain  the  defendants  from  con- 
tinuing that  course  of  conduct. 

The  way  the  plaintifEs'  business  was  carried  on 
was  this  :  They  had  entered  into  a  contract  with 
the  committee  of  the  Stock  Exchange,  by  which, 
in  consideration  of  a  royalty,  thejr  had  obtained 
a  concession  and  privilege  of  appointing  a  mem- 
ber of  the  Stock  Exchange  to  obtain  for  them 
from  time  to  time  during  each  day  information  as 
to  values  and  prices  and  fluctuations  in  stocks  and 
shares,  and  the  plaintiffs  had  appointed  for  that 
purpose  a  Mr.  Herbert,  to  whom  they  paid  a 
considerable  salary,  payment  being  made  in 
advance. 

It  was  the  duty  of  Mr.  Herbert  to  go  into  the 
different  markets  in  the  room,  and  ascertain 
prices  and  quotations,  watch  fluctuations,  and 
telegraph  the  results  to  his  employers,  the 
plaintiffs.  It  was  a  matter  that  required  con- 
siderable experience,  information,  and  quickness, 
and  a  high  degree  of  intelligence ;  and  tne  course 
that  he  K>llowed  was  to  record  in  writing  what  he 
had  ascertained  and  to  furnish  to  an  operator  of 
the  Stock  Exchange  the  materials  for  telegraph- 
.  ing  to  the  plaintiffs.  The  operator  receiving  nis 
instructions  from  Mr.  Herbert  telegraphed  to  the 
plaintiffs  the  figures  and  prices  given  to  him. 
The  information  was  I'oughly  grouped  tmder 
different  heads,  such  as  quotations  as  to  railway 
shares,  as  to  mining  shares,  as  to  consols,  and  so 
on,  and  the  information  was  transmitted  by  a 
Morse  electrical  machine,  and  the  telegrams  were 
issued  in  the  ordinary  way  upon  a  slip  that  came 
through  the  machine  into  the  plaintiffs'  office. 

When  the  information  arrived  it  was  the  duty 
of  the  clerk  by  similar  electrical  means  to  transmit 
that  information  as  it  arrived  to  the  different 
subscribers,  and  that  he  did,  and  in  an  adjoining 
room  another  clerk  recorded  by  a  type-writing 
machine  'the  same  information,  and  the  sheets 
upon  which  the  information  was  printed  by  the 
type- writing  machine  were  made  up  into  the  news- 
paper, which  was  subsequentiy  sold  to  anybody 
who  wished  for  a  oopv.  The  imormation  was  thus 
communicated  to  the  plaintiffs,  and  by  them 
titmsmitted  to  their  subscribei-s. 

After  the  business  had  been  carried  on  in  this 
way  for  some  time  by  the  plaintiffs  the  committee 
of  the  Stock  Exchange  objected  to  information 
being  given  to  outside  brokers,  and  for  a  time  the 
defendants  (among  others)  were  deprived  of  the 
information  that  they  had  hitherto  had  as  one  of 
the  plaintiffs'  subscribers;  but  subsequently  all 
that  the  committee  insisted  upon  was  their  right 
to  veto  the  information  being  given  to  partioiSar 
outside  brokers,  and  the  objection  was  made  to 
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the  information  being  given  to  Gregory  and  Go. 
in  the  first  instance,  and  Woolf  and  Co.  sabse- 
quently.  The  result  was,  that  in  March  1894  the 
contract  between  the  plaintiffs  and  Gregory  and 
Oo.  who  had  been  subsci-ibers,  came  to  an  end 
and  was  not  renewed.  The  contract  with  "Woolf 
and  Co.,  went  on  for  some  time  afterwards,  but 
■the  information  was  fully  supplied  to  Woolf  and 
Co.  by  the  plaintiffs,  and  it  was  frankly  admitted 
by  the  defendant,  Cronmire,  in  answer  to  inter- 
rogatories, that  when  the  information  which  he 
hakd  previously  had  was  no  longer  available,  he 
went  to  other  subscribers  of  the  plaintiffs  and 
obtained  from  them  the  information  that  they 
had  from  the  plaintiffs. 

It  was  said  that.  In  taking  that  course,  the 
defendants  had  induced  those  subscribers  to 
break  their  contracts  with  the  plaintiffs.  There 
were  three  forms  of  contract  entered  into  between 
the  plaintiffs  and  their  subscribers.  By  the  first, 
the  material  condition  was  this,  that  the  intelli- 

fence  supplied  by  the  company  is  copyright,  is  to 
e  used  only  in  the  office  or  other  place  in  which 
it  is  delivered,  and  is  not  to  be  sold  or  com- 
municated to  non-snbscribers  for  a  pecuniary 
consideration  or  otherwise.  The  second  form 
varied  slightly,  but  it  is  unnecessary  to  refer  to  it ; 
and  the  third  form  of  contract  with  the  news- 
papers contained  clauses  with  a  similar  object,  the 
intention  merely  being  that  the  subscriber  should 
only  use  the  infoiination  for  the  purpose  of  his 
business,  and  should  not  enable  anybody  to  set  up 
a  rival  institution  to  the  business  carried  on  by 
the  plaintiffs. 

The  defendants  availed  themselves  of  the  means 
above  mentioned  to  get  the  information  which  the 
'subscribers  were  bound  by  their  contracts  not  to 
disclose,  and  used  that  information,  as  it  was 
admitted,  for  the  pui-poses  of  their  business  by 
transcribing,  on  boards  set  up  in  different  places, 
the  statements  contained  in  the  telegrams  from 
the  Stpck  Exchange  to  the  plaintiffs. 

Under  these  circumstances  the  plaintiffs  com- 
plained that  their  copyright  in  their  newspaper 
had  been  infrinjjed,  and  there  can  be  no  doubt 
that  the  main  object  of  publishing  that  newspaper 
was  to  protect  their  copyright.  The  newspaper 
was  registered,  and  the  object  was  to  afford  an 
additional  protection  for  the  communications 
made  by  the  plaintiffs  to  their  subscribers,  and  to 
enable  the  plaintiffs,  in  case  their  subscribers 
were  induced  to  break  their  contracts  with  them, 
to  complain  of  what  was  done  as  an  infringement 
of  the  copyright  in  the  paper. 

The  nature  of  the  arguments  and  the  cases 
cited  appear  sufficiently  iu  the  judgment. 

Finlay,  Q.C.,  Serutton,  and  Shearman  for  the 
plaintiffs. 

Sir  Eiehard  Webster,  Q.C.,  Coek,  Q.C.,  and 
Macathie  for  the  defendants.         ^^^  ^^  ^^ 

June  13. — Mathew,  J. — [After  stating  the  facts 
as  already  set  out  his  Lordship  proceeded :] 
With  regaj'd  to  the  registration  of  the  newspaper, 
I  see  nothing  illegitimate  or  improper  in  the 
course  adopted  by  the  plaintiffs.  Few  people 
seemed  to  care  for  the  publication,  but  it  was 
properly  registered,  and  available  for  anybody 
who  thought  fit  to  buy_  it.  It  was  admitted  that 
there  had  been  technically  an  infringement,  but 
the   defence   pnt   forward   on    behiuf    of    the 


defendants  was,  that  there  was  no  copyright,  and 
could  be  no  copyright  under  the  Act  in  such  a 

Sublication,  and  it  was  pointed  out  that  the  pab- 
cation  had  no  literary  merit.  Unquestionably 
it  had  not,  and  it  was  not  interesting  to  the 
general  public,  though  eminently  instructive  to 
a  portion  of  the  public.  But  it  was  argued  by 
Sir  R.  Webster  that,  without  literary  merit  due  to 
intellectual  and  mental  exertion,  it  was  impossible 
to  produce  anything  which  could  be  covered  by 
the  protection  of  the  Copyright  Act,  and  he 
referred  to  the  terms  of  the  Act,  and  especially 
to  the  preamble,  which  recites  that  "  whereas  it  is 
expedient  to  amend  the  law  relating  to  copyright, 
and  to  afford  greater  encouragement  to  the  pro- 
duction of  literary  works  of  lasting  benefit  to  the 
public."  Sir  R.  Webster  ridiculed  the  notion 
that  these  compilations  of  Mr.  Herbert's  could  be 
regarded  as  literary  productions  likely  to  be  of 
lasting  benefit  to  the  world,  and  he  proposed  to 
construe  the  subsequent  sections  in  the  Act  very 
stiictly  by  the  preamble,  an  attempt  which, 
although  often  made,  has  never  in  my  experience 
been  successful,  because  when  we  turn  to  the 
subsequent  sections,  particularly  the  definitions 
in  sect.  2,  it  is  quite  clear  that  productions  are 
entitled  to  be  pi-otected  which  go  far  beyond,  or 
are  far  less  than  the  description  contained  in  the 
preamble.  Sir  R.  Webster  relied  on  a  recent 
case  in  the  Court  of  Appeal,  the  case  of  ChUteru 
V.  The  Progreu  Printiiw  aiid  Fiiblishing  Com- 
pany  (72  L.  T.  Rep.  44a ;  (1895)  2  Ch.  2,  9).  That 
was  a  very  pecuhar  case.  The  plaintiff  was  a 
turf  prophet,  and  he  published  from  time  to  time 
predictions  and  prophecies  as  to  the  horses  that 
would  win,  and  the  defendants  published  those 
prophecies  of  the  plaintiff,  attributing  them  to 
the  plaintiff,  stating  in  point  of  fact  that  the 
plaintiff  predicts  that  each  and  such  a  horse- 
naming  the  horse — will  win  such  a  race,  and  the 
plaintiff  applied  for  an  injunction  to  restrain  the 
defendants  from  repeating  such  publication. 
The  Court  of  Appeal — affirming  Kekewich,  J. — 
came  to  the  contusion  that  this  was  not  a 
literai'V  production  within  the  meaning  of  the 
Cop^ight  Act.  It  is  not  very  clear  on  what 
precise  ground  the  Court  of  Appeal  pitH 
ceeded,  but  I  should  infer  that  they  considej«d 
that  the  production  in  question  was  worthless, 
and  did  not  imply  any  information  or  any  exer- 
tion on  the  pai-t'oi  the  person  who  made  it,  and 
that  the  copying  of  that  worthless  guess  was  not 
an  actionable  wrong,  and  the  court  tfaerefoce 
decided  that  the  plaintiff  was  not  entitled  to  .an 
injunction.  '  Lord  Halsbury  then  referred  to  the 
preamUe  of  the  Act,  and  pointed  out  very  c'aie- 
fuUy  that  the  preamble  did  not  control  the  other 
sections  in  the  Act.  That  case  appears  to  in6  to 
have  no  bearing  whatever  upon  tUs  case.  There 
is  abundant  authority,  on  the  other  hand,  to 
show  that  compilations  of  this  description  are 
within  the  Copyright  Act,  and  are  entitled  to 
protection.  Some  of  the  many  cases,  which  .illus- 
trate that  view  are  KeUy  v.  Morris  (14  L.  T. 
Rep.  222  ;  L.  Rep.  1  Eq.  697),  where  it  was  held 
that  Kelly's  Directory,  a  laborious  work,  but  not 
one  of  literary  interest,  was  entitled  to  be  pro- 
tected ;  Maple  and  Co.  v.  Tfie  Junior  Army  awl 
Navy  Stores  (47  L.  T.  Rep.  589 ;  21  Ch.  Div.  369), 
in  which  a  catalogue  of  Maple  and  Co.,  a 
laborious  work,  but  not  one  of  literary  interest, 
was  held  to  be  entitled  to  protection;   and  the 
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principle  was  recognised  in  the  case  ot  The  Trade 
AMxiliary  Company  v.  MiddUtbrough  and  District 
lVade»men's  ProiecHon  Attoeiaium  (60  L.  T.  Bep. 
681;   40  Ch.  Div.  425),  that  the  compilation  m 
queBtdon,  although  without  literaiy  interest,  was 
uie  result  of  considerable  labour,  intdligence,  and 
skill,  and  waa  valuable  information  for  which  the 
plaintiffs  paid,  and  which  they  sold  at  a  consider- 
able profit.     Without  attempting  any  definition 
of  what  the  Copyright  Act  applies  to,  or  does  not 
am>ly  to,  I  am  clearly  of  opinion,  on  the  authority 
of  these  cases,  that  the  compilation  in  question 
W2US  within  the  protection  of  the  Act.    Infringe- 
ment was  not  disputed,  and  therefore  so  fai-  the 
plaintiffs  would    appear  to  be  entitled  to  what 
they  ask.      In  the  alternative  the  plaintiffs  put 
their  case  in  this  way :  They  said  that  the  infor- 
mation contained  in  what  was  oommunicated  on 
the  tapea  sent  from  the  Stock  Exchange  to  the 
plaintiffs  has  been  misappropriated  by  the  defen- 
dants, and  that  the  defendants  have — as  stated  in 
the  conrse  of   the   ai^ument — tapped  the  wires 
and    got    the    information,    which    it    was    not 
intended  should  reach  them,  bat  should  reach  the 
plaintiffs,  and  it  was   said  that  the  plaintiffs' 
oommon  law  right  was  infringed.    I  am  unable 
to  see  any  answer  to  that  contention,  in  support 
of  which  the  plaintifis  relied  on  the  well-known 
case  of  Caird  v.  Bime  (57  L.  T.  Rep  634 ;  12  App. 
Gas.   326).    What  was  contained   in  those-  tele- 
graphic messages  sent  to  the  plaintiff  was  valu- 
able property,  intangible  it  may  be,  but  valuable 
money's  worth  notwithstanding.    That  property 
the  defendants  possessed  themselves  of  by  means 
which  as  between  them  and  the  plaintiffs  were 
iU^timate    means,    and    on  that  ground  also, 
I    am    of     opinion     that     the      pTaintiffB    are 
eutittod  to  complain  of  what  the  defendants  have 
done.     Upon  the  Uiird  position,  also,  taken  by  the 
pfauntifEi,  I  think  they  are  in  the  right.     They 
complain  that  their  business  had  been  illegally 
and  improperly  and  malieionsly  interfered  witn 
by  the  defendants.    The  defendants  were  old  sub- 
acribera ;  they  knew  the  terms  of  the  contracts 
between  the  subscribers  and  the  plaintiffs — that 
was  not  and  could  not  be  disputed — they  were 
therefore  aware  that  they  were  not  entitled  to 
obtain  the  information  that  the  subscribers  got 
under    their  contracts  with    the  plaintiffs,   and 
wfaieh  the- subscribers  were  bound  not  to  impart, 
except  in  accordance  with  the  terms  of  the  con- 
tracts ;  knowing  all  that,  the  defendants  got  this 
in&Mmation  without  paying  the  subscription,  and 
80,  it  was  said,  they  interfered  with  the  plaintiffs' 
buaiaess.    The  defendants  dealt  with  that  in  this 
way :  Thejr  said  that  it  was  a  question  of  fact  in 
every  oase  whether  there  has  been  a  malicious 
intarference  with  the  freedom  of  trade,  and  that 
the  court  ought  not  to  come  to  the  conclusion' 
that  there  had  been  any  such   malicious  inter- 
ference in  this  case,  because  what  was  done  by 
th»  defendants  was  done  in  self-defence.    It  was 
said  that  they  were  debarred  by  the  action  of  the 
Stock  Ezchwge  Committee  from  obtaining  this' 
information,  for  which  they  were  jierf eetly  willing 
to  p^-  the  plaintiffs,  and  it  was  said  that  the 
nbyntiffh  lent  themselves  to  the  purposes  of  the 
Stock  Exchange,-  which  were,  it  was  said,  waging 
war  upcm- outside  brokers,  and  helped  the  Stock 
Exchange  to  interfere  with  the  defendants'  f ree- 
dtHnof  trade,  hampered  them  in  their  business, 
and  entitled  them  to  take  the  steps  they  did  in 


self-defence ;  that  the  plaintiffs  have  inflicted 
upon  themselves  any  loss  of  which  they  complain, 
as  all  they  had  to  do  was  to  give  the  defendants 
the  information  for  which  the  defendants  were 
willing  to  pay.  In  other  words,  it  was  said  the 
case  mi^ht  be  disposed  of  by  reference  to  that 
very  slippery  maxim,  Volenti  non  fit'  injuria. 
To  deal  with  that  line  taken  up  by  the  defendants 
it  is  necessary  to  examine  critically  what  the 
position  of  the  committee  of  the  Stock  Exchange 
was,  and  what  the  relations  between  them  and  the 
plaintiffs  were.  It  is  perfectly  clear  to  my  mind 
that  the  committee  of  the  Stock  Exchange  would 
be  justified  and  would  be  entitled  to  prevent  any- 
body, except  members  of  the  House,  from  obtain- 
ing any  imormation  as  to  the  transactions  that 
were  going  on  during  the  day.  The  committee 
publish  at  the  end  of  each  day  a  record  of  all 
transactions  during  the  day,  and  that  would  be 
quite  within  their  rights,  and  it  would  be  perfectly 
legitimate  if  they  refused  to  impart  to  any  outside 
broker  information  except  that  which  was  con- 
tained in  their  publication  at  the  end  of  each  day. 
They  have  not  followed  that  course,  but  they 
allow  the  information  to  be  given  in  the  course 
of  each  day  from  time  to  time.  Thev  were  quite 
entitled  to  say  tx>  whom  that  information  should  be 
given,  and  in  this  particular  case  it  was  agreed 
that  they  had  supplied  the  plaintiffs  with  the 
information,  upon  the  condition  that  that  infor- 
mation should  not  be  transmitted  to  the  defendant 
Cronmire.  1  see  nothing  wrong  in  that — nothing 
illegitimate — nothing  of  which  the  defendant 
are  entiUed  to  complain.  The  defendants  did  not 
suggest,  and  could  not  suggest,  that  the  com- 
mittee were  actuated  by  any  motive  of  which  they 
were  entitled  to  complain,  or  that  the  committee 
had  any  object  of  interfering  in  the  defendants' 
business  in  an  illegitimate  or  improper  way>  It  is 
useless  for  the  defendants  to  say  that  they  were  wil- 
ling to  pay. the  plaintiffs  for  the  information  if  they 
could  get  it,  but  they  were  willing  to  pay  for  what 
they  knew  the  {>laintiffs  could  not  supply,  because 
their  contract  with  the  Stock  Exchange  Committee 
prevented  them  from  doing  so.  I  see  nothing 
whatever  wrong  in  the  plaintiffs'  submitting  to 
the  terms  upon  which  they  were  permitted  to 
obtam  this  information  by  the  committee.  Their 
bargain  was  that  information  should  be  used  in  a 
particular  way,  and  should  not  reach  the  defen- 
dants as  if  they  were  subscribers.  That  being  so, 
has  there  been  an  interference  with  the  plaintiffs' 
business  within  the  meaning  of  the  well-known 
authorities  on  the  subject  P  For  the  defendants 
it  was  argued  that  no  special  damage  was  proved. 
No  apadal'  dasnee  twnld  be  proved.  It  would  be 
impossible  to  show  what  pecuniary  loss  the 
phuntiff  did  in  fact  sustain ;  but  that  pecuniary 
loss  would  be  .the  inevitable  i-eault  of  what  the 
defendants  were  doing,  if  they  were  entitled  to  do 
it,  is  clear  beyond  all  doubt,  because  if  any 
subscriber  were,  in  violation  of  his  contract  with 
the  plaintdifs,  to  impart  information  to  the  defen- 
dants, or  to  any  person  in  the  defendants' 
position  to  be  used  as  the  defendants  used  it, 
their  subscriptions  would  hot  last  long.  It  would 
be  in  the  power  of  any  subscriber,  who  was 
willing  to  act  as  the  defendants  have  done  here, 
practieallytoopena  rival  institution  to  the  plain- 
tiffs', and  so  put  an  end  to  the  plaintiffs' 
subscribers.  No  person  would  subscribe  and  pay 
a  large  sum  of  money  when  it  would  be  possible 
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for  a  yerr  much  less  sum  to  obtain  all  the  infor- 
mation through  a  person  acting  as  the  defendants 
did  here.  Proof  of  special  damage  is  not 
necessary  for  the  cause  of  action,  and  I  do  not 
think  the  rule  of  law  can  be  better  explained  than 
in  the  Judgment  of  Lord  Esher,  M.R.  (then 
Brett,  L.J.),  in  the  case  of  Bowen  t.  Sail 
(44  L.  T.  Rep.  75 ;  6  Q.  B.  Div.  333).  He  says 
(44  L.  T.  Eep.  at  p.  47) :  "  The  question  is 
whether  all  the  conditions  are  by  such  a  case 
fulfilled.  The  first  is  that  the  act  of  the  defen- 
dants which  is  complained  of  must  be  an  act 
wrongful  in  law  and  in  fact.  Merely  to  persuade 
a  person  to  break  his  contract  may  not  be  wrong- 
fid  in  law  OT  fact,  as  in  the  second  case  put  by 
Coleridge,  J.  (in  Lumley  v.  Gye,  2  E.  &  B.,  at 
p.  247).  But  if  the  persuasion  be  used  for  the 
indirect  purpose  of  injuring  the  plaintiff,  or  of 
benefiting  the  defendaiit  at  the  expense  of  the 
plaintiff,  it  is  a  malicious  act  which  is  in  law  and 
m  fact  a  wrong  act,  and  therefore  a  wrongful  act, 
and  therefore  an  actionable  act  if  injury  ensues 
from  it.  We  think  that  it  cannot  be  doubted 
that  a  malicious  act,  such  as  is  above  described, 
is  a  wrongful  act  in  law  and  in  fact."  Then  he 
refers  to  Lumley  v.  Oye  (2  E.  &  B.  216)  and  other 
cases  whi  h  make  clear  the  true  proposition  that 
where  what  is  done  is  an  interference  with  the 
freedom  of  trade  in  this  sense,  that  a  customer  is 
induced  to  break  his  contract  by  the  person  whose 
object  it  is  to  benefit  himself  at  the  expense  of 
the  other,  that  is  a  wrongful  act  which  is  action- 
able, and  all  those  conditions  appear  to  me  to  be 
fulfilled  in  this  case.  What  was  done  was  done 
by  persuading  customers  of  the  plaintiffs  to  break 
their  contiucta  with  the  plaintiffs,  the  object 
being  to  benefit  the  defendants  to  the  disadvan- 
tage and  detriment  of  the  plaintiffs'  business. 
The  plaintiffs,  therefore,  are  entitled  to  what  they 
ask  for,  that  is,  an  injunction  to  restrain  the 
defendants  from  the  repetition  of  the  acta  men- 
tioned in  the  statement  of  claim.  The  effect  of 
the  judgment  wiU  be  to  restrain  the  defendants 
from  infringing  the  copyright  in  the  newspaper, 
and  fi-om  publishing  any  of  the  information  con- 
tained in  the  copies  furnished  by  the  plaintiffs  to 

theii'  subscribers.  tj_     i  ^       i  •  x-jr 

Judgment  for  pUnntiff$. 

Solicitors  for  the  plaintiffs,  Nieholton  and 
Crouch. 

Solicitors  for  the  defendants,  Bennett  and 
Leaver, 


— ♦ — 

COURT    OF   APPEAL. 

June  12, 13,  and  26. 

(Before  Lindlxt,  Lopes,  and  Kiobt,  L.JJ.) 

Seligman  v.  Prince  and  Co.  Limited,  (a) 

appeal  from  the  chancery  division. 
Company — Winding-up — Debentures — Validity  — 

Fraudulent  preference — "  Private  "  company. 
In  Aug.  1892  P.  mortgaged  his  business  premises, 
book-debts,  and  goodwill  to   0.  8.  for  600Z.  on 
ike  terms  of  the  mortgagee  receiving  a  share  of 

(a)  Reported  by  W.  0.  Bibb,  Eiq.,  BftrTliter.«t-L«w. 


the  profits  in  lieu  of  interest,  and  of  the  mort- 
gage being  kept  on  foot  for  twenty  years.  In 
Jmy  1893  P.  obtained  a  loan  of  loOl.  from  L.  S, 
a  brother  of  0.  8. 

In  Nov.  1893  L.  8.  took  proceedings  to  obtmtt 
repayment  of  the  loan.  Thereupon,  an  agree- 
ment was  entered  into  between  P.  and  O.  S.  for 
the  form,ation  of  a  company  to  take  over  tht 
business,  and  for  this  purpose  0.  S.  releaseJi  hit 
security  and  took  a  biU  for  llOOZ.  at  ihrte 
months,  and  agreed  to  accept  debentures  of  the 
company  for  9261.  in  satisfaction  of  the  bill  on 
its  m,aturing.  P.  was  to  be  managing  director 
of  the  company,  and  was  to  vote  for  the  issue  of 
me  debentures  to  0.  8. 

At  this  date  the  husinett  was  really  insolvent 
The  company  was  formM,  the  memoramduM 
being  signed  by  P.,  by  a  brother  of  his,  and  by 
clerics  and  servants  employed  in  the  btssiaett. 
The  only  two  directors  were  P.  and  his  brother. 
By  the  articles  of  association  the  directors  wen 
empowered  to  borrow  or  raise  money  by  the  issue 
of  debentures.  By  the  agreement  for  the  pur- 
chase of  the  business,  the  company  agreed  to  buy 
the  business  premises  and  assets  from  JP.  for  a 
sum  to  be  paid  in  fully  paid-uf  shares,  and  P. 
teas  to  be  indemnified  from  hts  business  <f«6it 
and  liabilities. 

On  the  Mh  Dec.  1893  debentures  of  the  company 
for  1752.  were  issued  to  L.  8.  in  discharge  of  fkt 
debt  of  1502.  due  to  him  from  P.  On  Ou 
4ih  Jan.  1894,  although  the  biUfor  11002.  keU 
by  0.  8.  would  not  become  due  till  the  21st  Fih. 
1894,  debentures  for  9252.  were  issued  to  him, 
and  the  biU  was  given  up.  On  the  Slst  Jan.  1894 
a  petition  was  presented  to  uiind-up  the  company. 
On  the  1st  Feb.  the  plaintiff  commenced  the 
present  action  on  behalf  of  himself  and  ail  other 
debenture-holders  to  enforce  his  security,  and  on 
the  &th  Feb.  a  receiver  and  manager  vsu 
appointed  in  the  action.  On  the  14-th  Feb.  an 
viraer  was  "node  for  the  winding-up  of  the  com- 
pany. The  plaintiff's  action  was  subsequently 
tried  before  Williams,  J.  and  dismissed. 

On  appeal :  Held,  that  the  directors  had  votcer  io 
isBiie  the  debentures,  because,  although  L.  S.  was 
not  a  creditor  of  the  company,  it  toas  bound  to 
indemnify  P.  against  his  debt  to  the  plaintiff; 
and  that  the  power  had  not  been  improperly 
exercised,  the  company  being  formed  for  the 
express  purpose  of  taking  over  P.'s  bHsiness 
on  the  terms  of  paying  his  business  debts,  and 
the  debentures  had  been  issued  to  carry  out  that 
object. 

Be  The  Inns  of  Court  Hotel  Company  Limited 
(i.  Bep.  6  Eq.  82)  and  Howard  v.  The  Patent 
Ivory  Manufacturing  Company  Limited  (58 
L.  T.  Bep.  395 ;  38  Ch.  Div.  169,  170)  approved. 

Held  also,  that  there  was  no  fraudulent  preference. 

Be  George  Newman  and  Co.  Limited  (72  £.  T. 
Bep.  697 ;  (1895)  1  Ch.  674)  and  Broderip  v. 
A.  Salomon  and  Co.  Limited  (72  L.  T.  Bep.  755 : 
(1895)  2  Ch.  323)  distinguUhed. 

Decision  of  Williams,  J.  reversed. 

This  was  an  appeal  by  the  plaintiff  against  a 
decision  of  Williams,  J.,  given  on  the  13th  Feb. 
1895,  the  question  being  as  to  the  validity  of 
certain  debentures  issued  by  the  above-named 
company  to  the  plaintiff. 

The  facts  of  the  case  are  fully  stated  in  the 
judgments  of  the  Lords  Justices. 
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Orosvenor  Wooda,  Q.O.  (with  him  F.  Whinney) 
for  the  appellant. — The  debentures  in  qnestion 
■were  validly  issued  to  the  plaintiff,  for  the 
parpoae  of  carrying  out  the  objects  for  which 
the  company  was  established : 

Re  The  Jniu   of  Court  Hotel  Company  Limited, 

L.  Bep.  6  Eq.  82  ; 
Howard  v.  The  Patent  Ivory  Manvfaetvring  Com- 
pany Limited,  58  L.  T.  Bep.  395 ;  38  Ch.  Div. 
169, 170. 
The  company  had  power  to  borrower  raise  money 
on    any  terms    or    conditions    by  the  issue  of 
debentures,   &o.      As  to  the  use    of    the  word 
"raiae,"  see 

Re  The   Anglo-Danubian   Steam   Navigation    and 
Colliery  Company  Limited,  L.  Bep.  20  Eq.  339, 
341. 
In  a  case  before  Williams,  J.,  of 

Davier  t.  B.  Bolton  and  Co.  Limited,  71  L.  T.  Bep. 
336  ;   (1894)  3  Ch.  678, 

it  was  held  that,  as  against  a  transferee  who  took 
withoTit  notice,  certain  irregularities  in  the  issue 
of  a  debenture  were  covered  by  a  clause  in  the 
articles  of  association,  and  that  the  debenture 
was  therefore  valid.  There  is  no  case  very 
similar  to  the  present,  but  I  submit  that  the 
snbetance  of  it  is  within  the  reasoning  of 
Kay,  J.,  in  Howard  v.  The  Patent  Ivory  Manu- 
facturing Company  Limited  (ubi  sup.),  and  that 
the  issue  of  the  debentures  was  within  the 
borrowing  power  of  the  company. 

FartBell,  Q.C.,  and  Theodore  B'U)ton  for  the  res- 
pondent, the  official  liquidator. — The  view  taken 
by  Williams,  J.,  was  muoli  the  same  as  that  taken 
by  this  court  in 

Re  Oeorge  Neuiman  and  Co.  Limiied,  72  L.  T.  Bep. 

697  ;    (1896)  1  Ch.  674  ; 
Broderip  v.  A.  Salomon  and  Co.  Limited,  72  L.  T. 

Bep.  755  ;  (1895)  2  Ob.  323. 
They  also  referred  to 

Be  The  Pyle  Worlct  Limited  {No.  2),  63  L.  T.  Bep.  628 ; 

(1891)  1  Ch.  173. 

Orosvenor  Woods,  Q.C.  replied. 

Cur.  adv.  vuU. 

June  26. — The  following]  written  judgments 
were  delivered ; — 

LiHDUST,  L.J. — ^This  is  an  appeal  from  a 
decision  of  Williams,  J.  dismissing  with  costs  an 
ordinary  debenture-holders'  action.  The  defences 
raised  by  the  pleadings  are  snbstantiaUy  as 
follows  ^— (1)  That  no  consideration  was  given  for 
the  debentures,  and  that  the  directors  of  the 
company  had  no  power  to  issue  them ;  (2)  that,  if 
they  had  such  power,  it  was  improperly  and 
irregularly  exercised,  and  that  the  debentures  are 
invalid  on  that  ground ;  (3)  that  the  company  is 
being  wound-up  and  is  insolvent,  and  that  the 
issne  of  the  debentures  was  a  fraudident  prefer- 
ence. The  learned  judge  has  held  that  there  was 
no  frandtdent  preference,  but  he  has  refused  relief 
to  the  plaintiff  on  the  other  grounds  relied  upon 
by  the  company.  The  material  facts  of  the  case 
are  as  follows :  In  1892  one  Llewellyn  Prince 
commenced  carrying  on  business  as  a  tailor  in  the 
West-end  of  London.  In  August  of  the  same 
year  he  borrowed  600Z.  from  the  plaintiff's 
brother  Oscar  Seligman,  upon  terms  contained  in 
a  deed  dated  the  24th  Aug.  1892.  By  this  deed 
Prince  mori^aged  his  business  premises  and  book- 
debts  and  gcmdwill  to  Oscar  Seugman  as  a  security 


for  6002.,  and  covenanted  to  pay  that  sum  within 
three  months  after  notice  in  writing  requiring 
payment  thereof;   but  payment  was  not  to  be 
required  for  eighteen  months,  and  Prince  was  not 
to  De  entitled  to  pay  off  the  loan  for  twenty  years. 
Prince  then  covenanted  to  carry  on  the  business, 
to  keep  and  furnish  proper  accounts,  and  to  pay 
Oscar  Seligman  three-sevenths  of  the  net  profits 
in  lieu  of  interest.     Whatever  the  legal  effect  of 
this  arrangement  may  have  been,  it  is  obvious 
that    Prince    could    no    longer    dispose    of    his 
business,  or  of  the  property  comprised  in  the 
mortgage  without  the  consent  of  Oscar  Seligman.- 
In  July  1893  Prince  applied  to  the  plaintiff  for  a 
a  loan  of  150L,  and  the  plaintiff  lent  him  this  sum, 
without  security,  but  upon  a  verbal  understanding 
that  the  loan  should  be  repaid  as  soon  as  gufficient 
money  could  be  got  by  Fnnoefrom  his  customers. 
On  the  26th  Sept.  1893  the  plaintiff  issued  a  writ 
to  obtain  repayment  of  his  loan,  and  he  was  in  a 
position  to  sign  judgment  against  Prince  for  the 
amount.     At  about  this  time  Prince  determined 
to  form  a  company  to  take  over  his  business.    A 
balance-sheet,  showing  the  state  of  the  business 
on  the  30th  Sept.  1893,  was  prepared.    According 
to  this  balance-sheet  there  was  an  excess  of  assets 
over  liabilities,  but  only  1502.  was  allowed  for  bad 
debts  off  the  sum  of  23392.  due  from  customers, 
and  which  was  the  main  asset  of  the  business. 
The  e-vidence  shows  that  the  bad  debts  ought  to 
have  been  put  down  at  a  much  larger  iigure,  and 
I  have  no  doubt  that  the  business  was  insolvent, 
and  not  solvent.      On  the  17th  Nov.   1893  an 
agreement  was  signed  between  Llewellyn  Prince 
and  Oscar  Seligman  for  the  formation  of  a  com- 
pany to  take  over  the  business.    Prince  was  to 
form  the    company.      Oscar    Seligman    was   to 
release  his  security.    Prince  was  to  accept  and 
give  him  a  bill  at  three  months  for  11002.,  and  at 
tiie   maturity  of  the   bill  Oscar  Seligman   was 
,  to    accept    first    mortgage    debentures    of    the 
company    for    9252.,   beanng    interest  at  7  per 
cent.,  in  satisfaction  of   the  bill.    These  deben- 
tures   were    to    be    part    of    an    aggregate    of 
like    debentures    for    13002.     It    was    part    of 
this    agreement    that    Prince    should    be    the 
managing  director  of  the  company,  and  should 
vote  for  the  issue  of  these  debentures  to  Oscar 
Seligman,  and  he  was  to  have  power  to  nominate 
a  director  so  long  as  his  debentures  were  unpaid, 
and  there  were  to  be  only  two  directors  of  the 
company.    The  plaintiff  was  not  a  party  to  this 
agreement,  but  it  is  plain  that  he  knew  that  an 
attempt  was  to  be  made  to  form  a  company,  and 
that  he  was   willing  to  take  its  debentures  in 
satisfaction  of  Prince's  debt  to  him.    On  the  18th 
Nov.   1893  the   company  was   registered.      The 
memorandum  of  association  contained  {inter  alia} 
the  following  clauses,   defining  the  objects  for 
which  the  company  was  incorporated :  (A.)  "  To 
purchase  or  otherwise  acquire  as  a  going  concern 
the  business  of  a  tailor  and  outfitter  now  carried  on 
by  Llewellyn  Prince,  under  the  name  and  style  of 
IVince  and  Co.,  in  London,  and  all  or  any  of  the 
assets  or  liabilities  of  the  said  LleweUyn  Prince 
in  relation  to  the  said  business,  and  with  a  view 
thereto  to  enter  into  and  carry  into  effect,  with  or 
without  modification,  the  agreement,  a  draft  of 
which  has  been  initialled  by  two  of   the  sub- 
scribers hereto  for  identification."    (I.)  "  To  sell, 
exchange,  mortgage  (with  or  without  a  power  of 
I  sale),  assign,  lease,  sublet,  and  generally  otherwise 
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deal  with  the  whole  or  anj  part  of  the  business, 
estates,  property,  or  undertaking  of  the  company 
as  a  going  concern  or  otherwise,  to  any  pei-son  or 
persons,  association  or  associations,  or  otherwise, 
for  such  consideration  as  the  company  may  think 
fit,  and  either  for  cash  or  for  shares,  debentures, 
or  seenritles  of  any  other  company  having  objects 
including  the  objects  of  this  company,  and  to 
hold  and  distribute  among  the  members  in  specie 
the  whole  or  part  of  the  consideration  for  such 
sale."    (K.)  "  To  borrow  or  raise  money  on  any 
terms  or  conditions,  by  the  issue  of,  or  upon, 
bonds,  debentures,  debenture  stock,  perpetual  or 
otherwise,    certificates,    bills    of    exchange,   pro- 
missory notes,  or  other  obligations  or  securities 
of  the  company,  or  by  mortgage,  charge,  hypothe- 
cation, or  pl«dge  of  all  or  any  of  the  company's 
property  (both  present  and  f  utui*e),  including  its 
uncalled  capital,  or  in  such  other  manner  as  the 
company  may  think  fit."    The  articles  of  associa- 
tion of  the  company  provided  that :  "  The  regula- 
tions contained  in  Table  A  of  the  first  schedule  to 
the    Companies   Act    1862    shall    apply  to  this 
company,  and  that,  subject  as  hereby  modified, 
such  regulations  shall  be  the  regulations  of  the 
company."     Table    A    contains     the    following 
clauses :  (52)  "  The  number  of  the  directors,  and 
the  names  of  the  first  directors,  shall  be  deter- 
termined  by  the  subscribers  of  the  memorandum 
of   association."    (53)  "  Until  directors  are  ap- 
pointed the-  subscribers  of  the  memorandum  of 
association  shall  be  deemed  to  be  directors."    (55) 
"The  business  of  the  company  shall  be  managed 
by   the    directors,   who    may    pay    all    expenses 
incnn'ed    in    getting    up    and   registering    the 
company,  and  may  exercise  all  such  powers  of  the 
company  as-are  not  by  the  foi'egoing  Act,  or  by 
these  articles,  required  to  be  exercised  by  the 
company  in  general  meeting,  subject  nevertheless 
to  any  regoha^tions  of  these  articles,  to  the  pro- 
visions of  the  foregoing  Act,  and  to  such  regula- 
tions being  not  inconsistent  with  the  aforesaid 
i-egulations  or  provisions,  as  may  be  prescribed  by 
the  company  in  general  meeting ;  but  no  regulation 
made  by  the  company  in  general  meeting  shall 
invalidate  any  prior  act  of   the  directors  whidi 
would  have  bieen  valid  if    such  regulation    had 
not  been  made."     The  special  articles  contained 
(inter    cdia)    the    following    clauses :     (3)    "  The 
directoi-8  shall  forthwith  enter  into,  on  behalf  of  the 
company,  an  agreement  with  Llewellyn  Prince,  in 
tb«  ternwof  the  draft  which,  for  the  purpose  of 
identification  has   been  initialled  by  two  of  the 
subscriliers  to   the  memorandum  of  association, 
and  the  board  shall  carry  the  same  into  effect; 
subject  to  any  modification  thereof  which  the 
Iward  may  approve."    (7)  "  The  qualification  -of  a 
dii-ector  shall  oe  the  holding  in  his  own  right  of 
100  shares,  and  this  qualification  shall  apply  as 
well  to  first  directors  as  to  all  future  directors ; 
but  the  first  directora  shall  be  allowed  a  period  of 
threemonths  in  which  to  obtain  their  qualification 
shares."  (8)  "  The  first  directors  shall  continue  in 
office'  till  the  firet  ordinary  general  meeting  of  the 
company  in-  the  year  1894,  and  one  of  the  first 
directors  shall  be  Llewellyn  Prince,  who  shall  be 
managing  director."    (10)  "  No  director  shall  vote 
on  any  question  in  which  he  has  a  personal  interest 
apart  from  the  members  at  large."    (13)  "  One 
director  shall  be  a  quorum  for  a  boai'd  meeting. 
The  seal  of  the  company  shall  be  affixed  in  the 
pi-esence  of  and  countersigned  by  one  director  and 


the  secretary."    (IS)  "  The  directors  -  shall  have 
power  to  borrow  or  raise  money  by  the  issue  of 
debentures  or  otherwise,  as  they  shall  think  proper, 
and  on  the  issue  of  any  new  shaxea  the  same  smiH. 
in  the  first  instance,  be  offered  to  the  members  of 
the  company  for  the  time  being,  in  prx^ortion  to 
their    respective    holdings."    The  memotandnm 
was  signed  by  seven  persons  for  one  share  each. 
Mr.  Llewellyn  Prince  and  a  brother  of  his  (Mr. 
J.  R.  Prince)  were  two  of  the  subscribers.    The 
other  persons  were,  we  were  told,  clerks  or  servants 
in  the  business.    On  the  same  day  a  three  months' 
bill  for  llOOi.  was  given  by  Prince  to  Oscar  Selig- 
man.      This  would  fall  due  on  the  2l8t  Feb.  18M. 
On  the  28th  Nov.  1893  a  meeting  of  two  directors 
— ^viz.,  the  two  Princes,  the  secretary  and  the 
solicitors,  of  the  company — was  held,  and  it  waa 
resolved  that  the  seal  oi  the  company  shonld  be 
affixed  to  the  contract  referred  to  in  the  memo- 
randum of  association.    On  the  28th  Nov.  ths 
agreement  was  sealed  accordingly.  The  agreement 
was  between  Llewellyn  Prince  and  the  company, 
and  by  it  the  company  agreed  to  buy  his  business, 
and  business  premises  and  assets,  for  36001.,  to  be 
paid  by  720  fully  paid-up  shares  of  51.  each. 
Prince  was  to  be  managing  director.    The  com- 
pany was  to'  indemnify  him  from  his  debts  and 
liabilities  shown  in    the   balance-sheet   aJrea^ 
referred  to.    No  mention  is  made  in  this  agree- 
ment of  either  of  the  Seligmans,  nor  is  there  any 
mention  of  debentures.    This  agreement  was  dolr 
filed  at  the  proper  office,  and  on  the  4th  Dec.  1893 
another  meeting  was  held  of  the  two  Princes  as 
directors,  the  secretary  and  the  solicitor  of  the 
company.    Mr.  Oscar  Seligman  and  a  Mr.  Warner 
were    also    present.    Mr.    Warner  was    then  a 
scdicitor's  clerk  and  acted  for  Oscar  Seligmaji,  and 
also,  according  to  the  evidence,  for  the  pladntiS; 
for,  although  the  plaintiff's  counsel  dispute  this, 
it  is  plain  that  the  plaintiff  left  Mr.  Wb.msr  to  do 
the  best  he  could  for  him.    At  this  meeting  it 
was  reselved  that  the  720  shares  mentioned  in  the 
agreement  for  sale  shonld  be  allotted  as  fully 
paid-up  (in  accordance  with  Mr.  Llewellyn  Prince's 
request),  thus — 500  to  Mr.  Llewellyn  Prince,  120 
to  Mr.  Oscar  Seligman,  and  100  to  Mr.  J.  R. 
Prince.    It  was  stated  at  that  meeting  that  Mr. 
L.  Seligman  was  in  a  position  to  sign  judgment 
for  a  debt  of  1502.  taken  over  by  the  oMnpaay, 
but  that  he  had  offered  to  acs^t  in  diseharge  of 
that  debt  and  interest  7  per  cent,  first  mort- 
gage debentures  of  the  company  (provided  that 
the  issue  did  not  exceed  13002.)  to  the  nominal 
value   of    175{.    It    was    also   stated    that    Mr; 
Llewellyn  Prince  had  borrowed  for  the  purpoae'of 
the  business,  since  the  30th  Sept.  1893, 125lt  from 
Mr.  H.  Warner  on  condition  that  Warner  would 
accept  debentures  similar  to  those  issued  to  Mr. 
L.  Seligman  for  2002.    It  was  also  stated  that  the 
company  had  the  option  to  repay  cash  or  isane  the 
debentures.  It  was  resolved  to  elect  to  iasnedebm- 
tnres.  It  was  further  resolved  that  a  debentareiasae 
of  1300{.  in  fifty-two  debenture  shares   of. 251. 
eaeh  be  created  in  aooordaace  with  the  power* 
contained   in  the  memorandum  and  artJclSB  ot 
assooiaticm,  carrying  7  per.  cent,  intonate     It 
wa«  also  resolved  to  issue  six  debentures,  toll 
Seligman,  and  eight  to  Warner.     There- is  no 
allusion  in  these  minutes  to  the  paymmut  of  Mb. 
Oscar  Seligman,   probably  because  the  biii  fov 
11002.  which  he  held  was  not  dne.    Pnimant  td 
the  above  resolution  debentures  for  175& 
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issued  to  the  plaintiff,  and  those  are  the  deben- 
tai«8  in  respect  of  which  he  sues.    They  are  in 
the  ordinary  form,  but  made  payable  if  an  order 
is  made  or  resolution  passed  to  wind-up  the  com- 
pany.   On  the  4th  Jan.  1894  the  bill  for  llOOJ.  held 
oy  Oscar  Seligman  still  not  having  become  due, 
debentures  for  9252.  were  issued  to  him,  and  the 
bill  was  given  up.    Shortly  after  this  proceedings 
were  taken  to  wind-up  the   company.     On  the 
31st  Jan.  1894  a  petition  was  presented  by  the 
company.   On  the  1st  Feb.  1894  the  plaintiff  com- 
menced bis  action,  on  behalf  of  himself  and  the 
other  debenture-holders.    On  the  5th  a  receiver 
and  manager  was  appointed  in  that  action.     On 
the  6th  the  company  resolved  to  wind-up  volun- 
tarily.    On    the    14th  an    order  was  made    for 
winding-up  by  the  court.    The  action  commenced 
by  the  plaintiff  was  proceeded  with  in  the  usual 
way,  and  ultimately  was  dismissed  with  costs,  as 
already    stated.      Such    being    the   facts,    it    is 
neoessary  to  consider  the  legal  position  of  the 
plaintiff.    He  is  the  holder  of  deoentures  issued 
by  the  directors  of  the  company  under  the  seal  of 
the  company,   and  which  have  become  payable 
by    the    company    according    to   their    terms. 
Unless,    therefore,     they    can    be    successfully 
impeached,  the  plaintiff  is  entitled  to  judgment. 
It  is  said,  first  of  all,  that  the  directors  had  no 
power  to  issue  debentures,  except  for  the  purpose 
of  raising  and  borrowing  money  (see  article  16), 
and  that  the  debentures  issued  to  the  plaintiff 
w«re  not  issued  for  any  such  purpose.    Literally 
this  is  true ;  but  to  hold  the  debentures  invalid 
on  this  groimd  would  be  to  sacrifice  substance  to 
form.     It  is  true  that  the  plaintiff  was  not  a 
creditor  of  the  company,  but  he  was  a  creditor  of 
Prince,    and   the    company  was    to    indemnify 
Piinoe  against  his  debt  to  the  plaintiff.    If  the 
romptiny  had  borrowed  money  from  the  plaintiff 
or  anyone  else,  and  with  the  money  so  raised  had 
paid  off  the  debt  owing  to  the  plamtiff  by  Prince, 
the  debentures  would  have  been  perfectly  valid, 
and  woold  have  been  within  the  very  terms  of 
article  16.      What  was  done  wa%  in  substance, 
though  not  in  form,  the  same  thing;    and  the 
decisions  of  Giffard,  V.C.   in   Re    The  Inns    of 
Court  Motel  Company  (L.  Rep.  6  Eq.  82),  and  of 
Kay,    "LlJ.    in    Howard   v.    The   Patent    Ivory 
Memufaeturing  Company   (58  L.   T.    Hep.   395; 
3*  Ch.  Div.  pp.  169, 170)  support  this  view  of  the 
case  and   show  that  these  debentures    are   not 
invaUd  on  the  ground  that  no  money  was  actually 
borrowed  or  raised  upon  them.    But,  even  if  this 
ponit  were  more  open  to  doubt  than  it  is,  all 
doubt  is  removed  by  clause  (i.)  of  the  company's 
memonutdom  and  article  55  of  Table  A  to  the 
Compamies  Act  1862.    Although  clause  (i.)  is  not 
one  of  those  matters  required  by  statute  to  be  in 
the    memorandum    of   association,    and    such  a 
cknue  derives  no  greater  efBcacy  by  being  put 
into  tiie    memorandum    rather    than    into    the 
articles  of  association,  still,  it  is  as  valid  as  if  it 
were  one  of  such  articles,  and  it  cannot  be  said 
that  the  issue  of  debentures  to  the  plaintiff  was 
withontocnsideraticHi.    If  the  plaintiff  had  refused 
to  accept  debentares.  Prince  would  have  required 
the  company  to  pay  the  plaintiff  in  cash,  and  the 
consideration  moving  from    the  plaintiff  to  the 
company  was  relief  from  this  necessity.    Next, 
it    is    contended   that    these    debentures    were 
iasaed    by   Prince    improperiy,    and    acting    as 
an    individual   in    his    own    interest,    and   not 


bond  fide  in  the  intei-est  of  the  company, 
and  tluit  the  plaintiff  knew  this  to  be  the  case. 
It  is,  however,  impossible  to  ignore  the  existence 
of  the  company  as  a  corpoi-ate  body  distinct  from 
Prince,  and  impossible  to  ignore  the  company's 
memorandum  and  articles  of  association.  Accord- 
ing to  them  the  issue  of  debentiu-es  was  left  to 
the  directors,  and  by  article  13  one  was  a  quorum, 
and  one  could  authorise  the  company's  seal  to  be 
affixed.  Further,  the  company  was  formed  for 
the  express  purpose  of  taking  over  Prince's 
business  on  the  terms  of  paying  his  business 
debts.  It  is  plain  that  these  debentures  were 
issued  in  order  to  carry  out  this  object,  and  in 
order  to  bind  the  company  on  the  one  hand  and 
to  relieve  it  from  pressure  on  the  other;  and, 
although  no  doubt  Prince  was  acting  in  his  own 
interest  in  this  matter,  his  interest  and  the 
interest  of  the  company  as  a  body  corporate  and 
existiog  for  the  purposes  mentioned  in  the 
memorandum  were  not  conflicting  interests,  but 
were  similar  in  all  respects.  Nor  does  the  fact 
that  the  draft  of  the  resolutions  of  Dec.  4,  1893, 
was  prepared  by  Warner  in  the  interest  of  the 
two  Seligmans  in  any  way  prove  the  contrary. 
By  adopting  the  resolations  he  had  prepared  Mr. 
Prince  and  his  bi-other  were  not  betraying  the 
company  or  abusing  the  powers  conferred  upon 
them.  They  were  exercising  those  powers  for  the 
purposes  for  which  they  were  created.  I  caimot 
therefore  come  to  the  conclusion  that  the  deben- 
tures issued  to  the  plaintiff  are  invalid  as  against 
the  company  upon  the  ground  that  the  power  to 
issue  them  was  not  so  exercised  as  to  bind  the 
company.  With  respect  to  fraudulent  preference, 
the  view  taken  by  the  learned  judge  was  quite 
correct.  Prince  is  not  a  bankrupt,  and  the 
Bankruptcy  Act  and  the  doctrine  of  fraudulent 
preference  cannot  be  applied  in  favour  of  his  un- 
prefeiTed  creditors  as  such.  The  company  having 
been  ordered  to  be  wound-up  so  soon  after  the 
debentures  were  issued  is,  by  sect.  164  of  the 
Companies  Act  1862,  to  be  treated  as  a  bankrupt 
person,  but  when  these  debentures  were  issued  to 
the  plaintiff  the  company's  only  creditor  was 
Prince,  and  if  a  man  has  only  one  creditor  and 
pays  him  that  payment  cannot  be  set  aside  as  a 
fraudulent  preference  simply  because  other  debts 
are  afterwards  contracted.  Besides  which  no 
fraud  on  creditors  was  really  contemplated  by 
anyone;  and  the  pressure  put  by  Prince  on  the 
company  to  give  debentures  to  the  plaintiff  would 
be  enough  to  enable  the  plaintiff  to  have  them 
treated  as  valid,  even  if  uie  company  had  had 
other  creditors  than  Prince  when  me  debentures 
were  issued.  For  the  reasons  above  stated  I  have 
come  to  the  conclusion  that  the  appeal  must  be 
allowed  and  the  judgment  be  reversed,  and  the 
usual  judgment  in  a  debenture-holders'  action  be 
substituted  for  it,  and  the  plaintiff  is  entiUed  to 
the  costs  of  the  appeal.  This  decision  in  no  way 
conflicts  with  the  decisions  of  this  court  in 
Be  George  Newman  and  Co.  (72  L.  T.  Rep.  697  ; 
(1895)  1  Oh.  674),  or  in  Broderip  v.  Salomon  attd 
Go.  (72  L.  T.  Rep.  755 ;  (1895)  2  Ch.  323).  The 
company  is  recognised  as  a  corporate  body 
distinct  from  Prince,  and  there  are  no  proceedings 
against  Prince  as  tthere  were  against  Salomon 
entitling  the  company  to  set  aside  the  agree- 
ment for  the  sale  of  the  business  to  acquire 
which  the  company  was  formed,  or  to  be  indem- 
nified   by  the    vendor   against   the  debts    with 


Digitized  by 


Google 


128-Voi.  Lxxni.] 


THE  LAW  TIMES. 


[Oct.  5,  ISK. 


Ct.  or  App.] 


Seliqman  v.  Feincb  akd  Oo.  Limited. 


[Ct.  of  App. 


which  he  endeavoui-ed  to  saddle  the  company. 
No  such  fraud  as  was  proved  in  Salomon's  case 
is  proved  in  this  case,  and  on  the  materials 
before  us  the  plaintiff  is  entitled  to  the  usual 
judgment  in  a  debenture-holders'  action,  with 
costs  of  the  ^peal. 

Lopes,  L.J. — It  is  said  that  the  debentures  are 
invalid  on  two  grounds.  First,  on  the  ground 
that  the  directors  had  no  power  to  issue  them ; 
and  secondly,  on  the  ground  that,  if  they  had,  they 
improperly  exercised  that  power.  There  was 
another  question  raised  to  the  effect  that  the 
debentures  were  a  fraudulent  preference.  The 
last  question  was  decided  by  the  learned  judge  in 
the  court  below  in  favoar  of  the  defendant,  and  I 
agree  with  the  decision  ;  the  two  former  in  favour 
of  the  plaintiff,  and  I  am  unable  to  agree  with  the 
view  he  has  taken.  The  facts  have  been  very 
fuUy  stated.  I  will  very  shortly  state  my  reason 
for  differing  from  the  learned  judge  in  the  court 
below.  The  plaintiff  is  holder  of  these  debentures, 
which  are  unimpeachable,  so  far  as  their  form  is 
concerned.  But  it  is  said  they  are  not  issued 
to  amy  creditor  of  the  company  ;  they  are  issued 
to  the  plaintiff,  who  is  not  a  creditor  of  the  com- 
pany, out  a  creditor  of  Prince,  and  are  issued 
not  for  the  purposes '  of  the  company  but  to 
discharge  a  private  liability  of  Pnnce.  But  is 
this  really  the  case  when  the  whole  transaction  is 
carefully  looked  at  ?  The  company  had  indemni- 
fied Prince  against  his  liabilities,  ajid  one  of  those 
liabilities  was  his  debt  to  the  plaintiff.  Suppose 
the  company  had  issued  the  debentures  in  ques- 
tion to  Prince,  as  they  might  have  done,  as  part 
of  the  consideration  for  the  purchase  of  his 
business,  and  Prince  had  taken  them  to  his 
bankers  and  raised  the  amount  of  the  debt  upon 
them,  and  then  handed  it  over  to  the  plaintiff,  no 
question  could  then  have  been  raised  as  to  the 
validity  of  the  transaction  Having  regard  to  the 
fact  that  the  company  had  indemnified  Prince, 
was  not  what  was  done  pi-actioally  the  same  thing, 
but  done  in  a  less  circuitous  mode?  I  am  of 
opinion  that  the  directors  had  power  to  issue 
these  debentures  to  the  plaintiff,  and  that  they 
were  not  issued  without  consideration.  But  it  is 
said  that  the  directors  improperly  exercised  this 
power,  that  they  did  not  issue  the  debentures  guu 
dii-ectors,  but  in  their  individual  capacity.  How 
can  this  be  successfully  urged  ?  Every  formality 
was  complied  with.  Eveiy  requirement  in  the 
memorandum  and  articles  of  association  was 
observed.  The  debentures  were  issued  in  the 
interest  of  the  company  quite  as  much  as  in  the 
interest  of  Prince.  They  relieved  the  company 
from  pressure  from  Prince,  who  was  entitleid  to 
be  indemnified  against  his  liability  to  the  plaintiff, 
and  they  released  Prince  from  pressure  from  the 
plaintiff,  who  was  entitled  to  proceed  upon  his 
judgment.  The  debentures  were  issued  to  carry 
out  the  object  for  which  the  company  was  formed, 
viz.,  the  acquisition  of  Prince's  business,  and  I 
am  unable  to  say  that  the  directors  improperly 
ex^cised  their  powers  in  issuing  them  to  the 
plaintiff.  This  case  is  entirely  different  from 
the  case  of  Re  Avon  Salomon  {ubi  sup.).  The  . 
l«amed  judge  did  not  consider  that  there  was 
anything  dishonest  or  fraudulent,  or  a^ain^t 
the  policy  of  tiie  Joint  Stock  Companies  Acts, 
in  the  formation  of  the  company  as  there  was 
in  the  last  named  case.  The  appeal  must  be 
allowed. 


RiGBT,  L.J. — I  am  of  the  same  opinion.  In 
the  consideration  of  this  case  the  learned  judge 
in  the  court  below  has  found,  and  we  are  unaUe 
to  differ  from  him  on  that  point,  that  in  the 
formation  of  the  company  thera  was  no  frand 
intended ;  and  he  seems,  amongst  other  things,  to 
have  drawn  the  conclusion  that  I  should  bave 
drawn  myself,  that  it  was  intended  on  the  part  of 
all  the  persons  concerned  in  forming  the  company 
that  the  business  should  be  carried  on.  Now, 
with  reference  to  the  debentures  allotted  on  the 
4th  Dec.  to  the  plaintiff  in  the  debenture  action, 
I  have  come  to  the  conclusion  that  there  was 
no  bargain  properly  so  called  between  him  and 
Prince  which  would  bind  him  to  accept  the  deben- 
tures, or  bind  Prince  to  give  them.  No  doubt, 
through  Mr.  Warner,  he  had  been  brought  to  say 
that  he  would  accept  debentures,  but  that  wu 
only  an  offer.  He  might  have  withdrawn  that 
offer.  So  that  there  was  no  bargain  antecedent 
to  the  formation  of  the  company  about  these  par- 
ticular debentures.  Under  these  circumstances 
I  cannot  but  think  that  under  the  combined 
operation  of  the  memorandum  and  articles  of 
association,  as  quotod  by  Lindley,  L.J.,  there  wu 

Sower  to  do  what  the  directors  did  on  the  4tli 
lec.  Then,  it  is  said  that  they  did  not  exercise 
their  power  for  the  benefit  of  the  oompa.^  bet 
for  the  individual  benefit  of  Llewellyn  Prince 
himself.  If  that  were  so  I  do  not  see  that  theie 
is  anything  to  invalidate  the  other  properly  ap- 
pointed directors,  but  I  may  say  that  I  do  not  see 
anything  to  invalidate  Llewellyn  Prince's  action. 
If  he  had  a  personal  interest,  apart  from  the 
members  at  large,  it  might  be  so,  but  I  do  not  see 
that  he  had  that  personal  interest.  He  had  a 
X>ersonal  interest  along  with  the  others,  because  it 
is  perfectly  plain  that  the  company,  as  a  oompanj, 
could  not  have  gone  on  at  all  if  it  had  not  been 
for  the  arrangement  made  about  these  debentures, 
or  some  other  arrangement  of  a  similar  character. 
I  think  that  disposes  of  the  ground  upon  which 
the  learned  judge  found  these  debentures  invalid, 
and  on  the  question  of  fraudulent  preference  I 
agree  with  what  has  been  already  said,  and  ^th 
what  the  learned  judge  himself  said  There  is  no 
preferring  of  these  creditors  of  the  company  to 
other  creditors  of  the  company.  Seligman  was  no 
doubt  a  creditor  of  Pi'ince,  but  he  was  not  a 
creditor  of  the  company,  and  he  was  not,  in  that 
capacity,  preferred  to  any  other  creditor  of  the 
company,  if  indeed  there  were  other  creditors  of 
the  company,  which  must  have  been  to  a  veiy 
small  amount,  the  company  having  been  formed 
on  the  18th,  the  agreement  sealed  on  the  28th 
Nov.,  and  this  resolution  of  the  4th  Dec.  passed 
so  short  a  time  afterwards.  At  that  time  I  do 
not  think  that  any  person  contemplated  the 
winding  up  of  the  company.  It  was  only  that  it 
was  found  impracticable  to  raise  further  cash,  and 
that  at  once  would  show  that  the  company  wis 
not  in  a  position  to  pay  off  Seligman,  and  the 
other  Seligman,  or  Warner,  otherwise  than  in 
some  such  way  as  they  did.  I  agree  that  the 
appeal  ought  to  be  allowed,  and  that  the  order  of 
Lindley,  L.J.  is  right  in  this  case. 

Appeal  alloiced. 

Solicitors  for  the  appellant,  Warner  and 
Seligman. 

Solicitors  for  the  respondent,  TAom«on«,  BrwAs, 
and  Danby. 
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Wednesday,  July  24. 

(Before  Lindi.et,  Lopes,  and  Biobt,  L.JJ.) 

Be  BiBOHAM  AND  Co.  (a) 

APPEAI.  FBOM  THE  CHANCEBT  DIYIBION. 

Solicitor  and  olient — Coats — Taxation — Debentures 
— Covering  deed — Deed  exeeuted  hut  no  deben- 
ture* issued  —  Completed  mortgage  —  General 
Order  under  Solicitors'  Bemuneration  Act  1881 
(44  ,fe  45  Vict.  e.  44),  r.  2  (a)  (c),  sehed.  I.,  part  1. 

Jl  deed,  whereby  real  estate  of  a  limited  company 
was  conveyed  to  trustees  to  secure  first  mortgage 
debentures,  was  prepared  on  behalf  of  the  trustees 
by  a  firm  of  solicitors.  The  deed  was  executed 
and  delivered,  but  no  debentures  were  issued  and 
no  money  advanced. 

Beld,  that  the  deed  was  not  a  completed  mortgage 
within  the  General  Order  made  under  the 
Solicitors'  Bemuneration  Act  1881,  and  con- 
sequently the  solicitors  were  not  entitled  to  be 
remunerated  according  to  the  scale  in  sched.  I., 
part  1,  of  the  order. 

Decision  of  Kehewich,  J.  reversed. 

This  -was  a  summons  by  a  firm  of  solicitors  to 
review  a  taxation. 

By  an  indenture,  dated  the  9th  Jan.  1894,  and 
made  between  the  Midland  Goal,  Coke,  and  Iron 
Company  Limited,  three  gentlemen  called  the 
trustees,  and  other  necessary  parties,  after  reciting 
that,  in  pursuance  of  a  scheme  of  arrajigement  the 
company  should  be  at  liberty  to  raise  a  sum  of 
money  not  exceeding  90,0002.  as  a  first  charge 
upon  all  the  property  and  assets  of  the  company, 
excepting  its  uncalled  capital ;  that  the  company  m 
pursuance  of  the  scheme  had  become  the  bene- 
ficial owner  of  certain  freehold  and  leasehold 
lands  and  hereditaments ;  that  the  company  had 
determined  to  raise  the  said  sum  of  90,000{.  by  the 
issue  of  debentures,  and  further  to  secure  the 
same  in  manner  thereinafter  appearing ;  and  that 
it  was  intended  that  certain  fixtures,  plant,  and 
chattels  should  be  transferred  to  the  company 
with  the  intent  that  they  should  be  made  subject 
to  the  floating  charge  created  by  the  debentures 
intended  to  ae  issued  for  90,000Z. :  it  was  wit- 
nessed that  the  company,  together  with  the  other 
necessary  parties,  conveyed  and  assigned  the  said 
freehold  and  leasehold  lands  and  hereditaments 
(with  certain  exceptions)  to  the  trustees  upon 
trust  that  they  should  permit  the  company  and  its 
assigns  to  hold  and  enjoy  all  the  premises  (there- 
inaner  called  the  mortgaged  premises)  and  carry 
on  thereon  and  therewith  the  business  of  the 
company  until  the  security  by  this  deed  con- 
stitated  should  become  enforceable,  and  then 
upon  trust  that  they  might  in  their  discretion 
without  any  request,  and  should  upon  the  request 
in  writing  of  the  holders  of  one-tenth  of  the 
debentures  (but  in  either  case  without  any  further 
consent  on  the  part  of  the  company  or  its  assigns) 
enter  upon  and  take  possession  of  the  mortgaged 
premises,  and  at  the  like  discretion  might,  or  upon 
the  like  request  should  sell  and  convert  into  money 
the  same  or  any  part  thereof. 

The  security  by  the  deed  constituted  was  to 
become  enforceable  (1)  if  default  were  made  in  the 
payment  of  some  or  any  of  the  principal  moneys 
secured  by  the  debentures  or  any  of  them,  or  in 
payment  of  some  interest  on  the  same  for  three 

(a)  Bepcrtcd  b;  O.  F.  Dukcin  and  W.  C.  BjBS,  Eaqra., 
AaT!«t«n-at-Ijair. 


months  after  the  same  might  become  respectively 
payable ;  (2)  if  an  order  were  made  or  an  effective 
resolution  of  the  company  passed  for  the  winding- 
up  of  the  company ;  (3)  if  a  distress  or  execution 
were  levied  or  enforced  against  any  of  the  com- 
pany's chattels  or  property;  (4)  if  the  company 
committed  a  breach  other  than  the  above  of  any 
covenant  therein  contained.  And  it  was  further 
provided  by  clause  9  of  the  deed  that  the  trustees 
should  hold  the  moneys  to  arise  from  any  sale  or 
conversion  under  the  trust  for  conversion,  after 
payment  of  costs  and  expenses,  in  or  towards 
payment  to  the  holders  of  debentures  pari  passu 
in  propoi-tion  to  the  amount  due  to  them,  without 
any  priority  whatsoever,  firstly,  of  all  arrears 
of  interest  unpaid;  secondly,  of  all  principal 
moneys  due  on  such-  debentures ;  and  thirdly,  for 
the  benefit  of  the  company  or  its  assigns ;  and  by 
clause  17,  that  after  the  trustees  should  have 
made  such  entry  as  aforesaid,  and  until  the 
whole  of  the  mortgaged  premises  should  be  sold 
and  converted  under  the  trust  for  conversion,  the 
trustees  might,  if  they  should  think  fit,  carry  on 
the  business  of  the  company  in  and  with  the 
mortgaged  premises,  and  -might  manage  and 
conduct  the  same  as  they  should  think  fit,  and  for 
the  pui-poses  of  the  busmess  might  employ  such 
agents,  managers,  and  servants,  upon  such  terms 
as  they  should  think  proper,  and  genei-aUy  might 
do  all  such  acts  and  enter  into  all  such  arrange- 
ments respecting'  the  premises  as  they  could  do 
if  they  were  absolutely  entitled  to  them;  pro- 
vided, that  they  should  out  of  the  rents  and 
profits  of  the  premises  discharge  the  ezi>enses 
mcurred  in  and  about  such  management  or 
otherwise  in  respect  of  the  premises,  and  should 
apply  the  residue  of  snch  rents  and  profits 
for  the  benefit  of  the  company  and  its  assigns ; 
and  by  clause  19,  that  the  company  should  pay 
the  principal  moneys  and  interest  secured  by  the 
debentures  in  accordance  with  the  terms  thereof 
respectively,  and  should  observe  and  perfonn  the 
several  conditions  indorsed  thereon;  and  by 
clause  20,  that  the  principal  moneys  and  interest 
intended  to  be  secured  by  the  debentures  should 
be  a  first  charge  on  the  mortgaged  premises, 
and  as  between  the  several  holders  thereof  (except 
as  therein  otherwise  provided)  the  debentures 
should  rank  pari  passu  without  any  preference  or 
priority  by  reason  of  date  or  otherwise ;  and  by 
clause  37,  that  the  company  should  every  year 
during  the  continuance  of  the  security  pay  to 
the  trustees  by  way  of  remimeration  for  their 
services  as  such  trustees,  until  the  security  by 
the  deed  constituted  should  become  enforceable, 
62Z.  lOs.,  and  after  such  security  should  have 
become  enforceable,  such  reasonable  sum  as  should 
be  deteiTuined  either  by  the  debenture-holders  or 
upon  application  by  a  judge  in  chambers.  Such 
remuneration  to  be  in  addition  to  all  proper 
travelling  and  other  expenses  in  relation  to  the 
execution  of  the  trusts,  and  that  (in  addition  to 
the  ordinary  right  to  indemnity  by  law  given  to 
trustees)  the  company  should  keep  the  trustees 
indemnified  against  all  actions,  costs,  charges; 
and  claims  in  respect  of  the  execution  of  the 
trusts ;  and  by  clause  41,  that  the  trustees  might 
apply  to  the  court  in  order  that  the  ti-usts  might 
be  carried  into  execution  under  the  direction  of  the 
court,  and  for  the  appointment  of  a  receiver  and 
manager;  and  by  clause  42,  that,  notwithstanding 
the  Conveyancing  Act  1881,  s.  24,  the  trustees 
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might  at  any  time  after  entry  appoint  receivers 
of  the  moi'tgaged  property,  every  receiver  so 
appointed  being  entitled  to  exercise  all  the  powers 
conferred  by  the  above  Act,  and  also  special 
powera  given  by  the  deed. 

This  deed  was  prepared  by  Messrs.  Bircham  and 
Co.  on  behalf  of  the  trustees,  and  ^as  executed 
by  all  the  parties  thereto,  and  delivered  to  the 
tixistees,  but  no  debentures  wei'e  actually  issued 
and  no  money  was  advanced,  although  a  loan 
was  obtained  from  Lloyd's  Bank  upon  the  secu- 
rity of  an  agreement  to  issue  debentures  in 
accordance  with  the  deed.  The  deed  had  not 
then  been  stamped. 

Upon  the  taxation  of  Messrs.  Bircham  and  Go.'s 
bill  of  costs  the  taxing  master  refused  to  allow 
the  scale  charge,  and  allowed  only  items  for 
work  done. 

In  their  objections  to  the  master's  taxation 
Messrs.  Biroham  and  Co.  said : 

The  said  costs  are  and  Bfaonld  be  regulated  by 
8cbed.  1,  part  1,  of  the  General  Order  made  under  the 
Solicitois'  Bemuneration  Aot  1881. 

The  master  replied : 

I  am  of  opinion  the  solicitors  cannot  claim  the 
scale.  I  have  offered  them  to  bring  in  items,  and  to 
allow  items.  The  matter  is  not  a  completed  one.  No 
money  bas  been  advanoed.  The  deed  is  a  deed  of  tmst, 
not  an  ordinary  mortfrage  deed.  Meesrs.  Bircham  act 
for  "  tmsteBS,"  not  the  parties  who  may  lend  money. 
I  tbink  it  will  be  admitted  the  deed  is  not  stamped  as 
a  mortgage. 

The  summons- was  heard  by  Kekewich,  J.  on 
the  20th  and  21«t  June. 

irrtrrinj/fon,  Q.C.  and  Kenyan  Parker  for 
Messrs.  Bircham  and  Co. — ^This  deed  is  a  mort- 
gage, and  is  like  an  old-fashioned  mortgage  on 
trust  for  sale.  There  is  no  definition  of  mortgage 
in  the  Solicitors'  Remuneration  Order.  So  far  as 
the  solicitors  are  concerned,  their  part  of  the  busi- 
ness was  concluded,  and  the  mortgage  was  com- 
pleted, when,  after  duly  investigating  title,  &c., 
the  deed  which  they  prepared  was  executed  and 
delivered.  They  are  therefore  entitled  to  their 
costs  under  schedule  1,  part  1  of  the  order,  for 
rule  2  (a)  provides  that  "  In  respect  of  sales,  pur- 
chases, and  mortgages  completed,  the  remunera- 
tion of  the  solicitor  having  the  conduct  of  the 
business,  whether  for  the  vendor,  purchaser, 
mortgagor,  or  mortgagee,  is  to  be  that  pre- 
scribed in  part  1  of  schedule  1  to  this  order, 
and  to  be  subject  to  the  regulations  therein 
contained." 

Bramvxil  Davit,  Q.O.  and  Younger  for  the 
company. — The  deed  is  not  a  mortgage  at  all. 
Thei-e  is  no  covenant  to  pay  the  trustees.  The 
trustees  are  not  mortgagees ;  they  are  to  have  a 
salary  for  their  trouble.  To  make  it  a  mortgage 
at  all  the  loan  contemplated  must  have  been 
advanced.  Am  no  money  has  been  advanced  it  is 
certainly  not  a  completed  mortgage,  and  the  costs 
ought  to  be  taxed  under  schedule  2,  by  virtue  of 
rule  2  (r),  which  provides :  "  In  respect  of  business 
not  hereinbefore  provided  for,  connected  with  any 
trausac^tion  the  remuneration  for  which,  if  com- 
pleted, is  hereinbefore  or  in  schedule  1  hereto 
prescribed,  but  which  is  not  in  fa^t  completed 
.  .  .  and  in  respect  of  all  other  deeds  or  docu- 
ments and  of  all  other  business  the  remuneration 
for  which  is  not  hereinbefore  or  in  schedule  1 
prescribed,  the  remuneration  is  to  be  regulated 


according  to  the  present  system  as  altered  by 
schedule  2  hereto.    They  referred  to 

Re  Smith,  Pinsent,  and  Co.,  44  Ch.  Div.  303  ; 

Re  Laeey  and  Son,  49  L.  T.  Bep.  553  and  755: 

25  Chj  Div.  301 ; 
Savory  v.  Enfield  Local  Board,  68  L.  T.  B^.  722; 

(1893)  A.  C.  218; 
Be  Read,  71  L.  T.  Bep.  189  ;  (1894)  3  Ch.  238; 
Re  Stewart,  60  L.  T.  Bep.  737 ;  41  Ch.  Div.  494. 

Kekewich,  J. — Before  venturing  to  differ  from 
the  taxing  master,  I  must  be  satisfied  on  thrra 
points :  first,  that  the  instrument  before  the  court 
IS  a  mortgage ;  secondly,  that  the  solicitors 
objecting  to  the  taxing  master's  decision  are  the 
mortgagee's  solicitors ;  and,  thirdly,  that  the 
mort^a^  has  been  completed.  I  pass  over  anj 
preceding  investigations,  preparations,  and  as 
forth,  because  nothing  turns  upon  them  here. 
Of  course,  I  must  not  be  understood  as  meaning 
that  one  can  jump  to  the  completion  with- 
out those  other  processes  having  been  gone 
through  in  fact,  but  here  the  question  is  whether 
there  has  been  completion.  Let  me  take  those 
points  in  order,  first,  is  this  deed  of  the  9th 
Jan,  1894  (which- 1  wLU  presume  for  this  puipoae 
to  have  been,  or  to  have  been  intended  to  be^ 
stamped  according  to  law)  a  mortgage  ?  It 
seems  to  me  to  fulfil  many  essential  elements  ofa  i 
mortgage,  and  notwithstanding  the  argnmants  to  i 
the  contrary,  I  cannot  myself  see  why  it  is  not  to  | 
all  intents  and  purposes  a  mortgage.  Gomual  ! 
have  not  bnrdened  me  with  references  to  lair 
diotionaries  for  a'  definition  of  a  mortgage.  Itls 
a  familiar  term,  and  I  certainly  have  not  the 
slightest  intention  of  attempting  a  deilnitwn;  bat 
a  deed  which  fastens  property  on  persons,  wlietiig 
as  the  agents  of  others  or  for  their  own  benefit,  as 
a  security  for  money  lent,  and  for  the  interest  oa 
that  money,  is  to  all  intents  and  pnipooes  a 
mortgage.  This  is  a  deed  of  that  uharaoter.  It 
is  a  deed  in  the  form  of  a  trust  for  sale.  Thai  is 
a  form  of  mortgage  which  is  to  be  found  in  the 
books  of  precedents,  and  which,  if  notonmmon,  is^ 
at  any  rate,  not  altogether  ont  of  date.  It  oob- 
tains  povt-ers  of  management  of  tlie  property— all 
snch  powers  as  having  regard  to  the  sfieoial 
character  of  the  property  are  deemed  neoeseary  in 
order  to  enable  the  persons  to  whom  the  oon- 
veyance  is  made  to  enter  and  realise  the  property 
conveyed,  and  until  realisation  to  utilise  it  for  the 
benefit  of  those  to  whom  the  money  is  due.  The 
persons  advancing  the  money,  or  intending  to 
advance  the  money,  are  not  parties,  but  that  seeoH 
to  me  a  mere  accident  (using  the  word  "  aoctdent" 
rather  in  the  old-fashioned  logical  sense)  than  of 
the  essence  of  the  transaction.  There  is  no  reason 
OH  earth,  if  such  a  deed  were  executed  with 
reference  to  the  security  of  debentures  agieed  to 
be  taken  and  intended  to  be  registered,  why  afl 
the  debenture-holders  should  not  be  set  forUi  in 
the  schedule,  and  why  they  should  not  be  made 
parties  to  the  deed  by  reference  to  that  sohednls. 
That  is  not  the  common  form,  and  it  is  not  at  all 
convenient.  It  is  really  a  practical  suggestioB  ol 
modem  times,  but  I  only  mention  it  as  sboiring  it 
is  quite  possible  to  frame  the  deed  in  that  way, 
and  if  it  were  so  framed  it  in  substance  wonld  be 
akin  to  its  present  character.  Kow,  what  is  then 
which  makes  it  not  a  mortgage  ?  There  is  no 
covenant  of  pa3rment  to  these  trustees.  Of  oonrse 
not,  they  are  not  intended  to  receive  money  in  that 
way,  or  rather  they  are  not  intended  to  recover 
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money  from  the  company  otherwise  than  through 
tiieir  aecnrity.  It  is  not  intended  tbey  shall  be 
pesaoxial  cieditors  of  the  company ;  but  the  essenoe 
of  the  mortgage  ftuiely  is  the  covenant  to  pay, 
and  it  would  be  qaite  possible  to  have  a  mortgage 
'without  a  covenant  to  pay.  We  all  know. that 
trustees  may  raise  a  portion  of  the  money  under  a 
settlement  with  power  to  create  such  a  term,  and 
being  assignees  of  trustees  of  a  term  do  not 
covenant  to  pay.  The  covenant  to  pay  is  not  a 
neoeesary  part  of  the  mortgage  at  all.  I  should  be 
sowewhat  snrprised,  if  a  gentleman  were  advanc- 
ing lO.OOOi.  to  pay  a  portion  of  a  yoimger  child 
nuaed  on  the  security  of  the  loan,  to  hear  that 
he  had  not  got  a  mortgage  because  he  had  not 
^ot  a  covenant  to  pay.  It  is  usually  necessary  to 
maist  on  the  teiuint  for  life  entering  into  a 
ooivenamt  at  any  rate  to  pay  the  interest;  but 
sometimes  there  is  no  tenant  for  life  competent, 
and  certainly  I  have  seen  many  such  mortmges 
wbieh  do  not  include  a  covenant  to  pay.  Here 
the  omission  is  for  different  reasons  that  I  have 
already  mentioned,  because  the  persons  to  lend 
tbe  money  as  creditors  are  not  the  persons  to 
wIkhd  the  mortgage  is  made.  They  are  agents  or 
iniBtees  for  oUiers,  but  these  gentlemen  hold 
these  debentui^s  as  security.  I  really  do  not 
know  tliat  any  other  reason  worth  mentioning  is 
gpven  except  one  to  which  Mr.  Younger  called  my 
attention,  namely,  that  in  clause  27  there  is  the 
provision,  which  I  confess  I  had  not  read,  but 
Mwumcd  to  be  tliere  from  sufficient  knowledge  of 
deeds  of  this  character,  that  tbe  company  would 
pay  to  the.  trustees  a  certain  amount  of  remunera- 
tk>n.  Why  not?  Whatevei-  is  to  be  paid  to 
these  gentlemen  for  performing  their  services, 
which  may  or  may  not  be  onerous,  must  of  course 
fall  upon  the  mortgagors — well,  I  must  not  say 
"Mortgagors"  for  the  moment,  but  upon  the 
company  who  are  creating  the  security,  and 
whether  they  do  it  by  salaiy,  as  in  this  deed, 
or.  do  not,  seems  to  me  to  be  perfectly  immaterial ; 
bat  one  iieed  not  deal  with  it  in  that  way.  It  is 
Beit  at  all  am  imcommon  thing  in  mortgages  of 
Ute  stzicteet  form — mortgages  in  favour  of  the 
mortgagee  and  of  the  most  approved  fashion — 
to  put  in  a  clause  providing  for  the  appointment 
of  a  receiver,  not  providing  for  a  i-eoeiver  to  be 
appointed  by  the  court  or  anything  of  that  kind, 
bat  a  xeeeiver  appointed  by  the  parties.  Who 
pays  for  that?  Why  the  mortgagor.  It  is  quite 
lanenal,  reasonable,  and  proper,  that'  the  deed 
itwlf  providing  for  the  appointment  of  a  receiver 
diDidd  also  provide  what  the  receiver  is  to  be 
paid.  Whether  he  is  the  nominee  of  the  mort- 
gagor or  the  nominee  of  the  mortgagee  is 
perfeetly  immaterial.  He  is  there  to  protect  the 
nort^agee  at  the  expense  of  tbe  mor^agor.  It 
aaems  to  me,  without  going  further,  that  it  is 
tcderably  clear  that  this  is  a  mortgage.  I  am  at 
a,  leas  how  otherwise  to  describe  it.  There  is  a 
modem  phrase  which  we  all  understand,  that  is 
a  "  covering  deed,"  that  is  to  say,  a  deed  by  which 
property  is  conveyed  to  trustees  in  order  to 
aemre  the  payment  of  money  and  interest  to 
oertain  persons  who  are  the  ceituis  que  trutt,  and 
who  are  conunonly  called  the  debenture-holders. 
I  know  of  no  case  in  which  the  character  of  the 
coreriag  deed  has  been  construed  so  as  to  give 
me  any  assistance  on  the  present  occasion,  and 
oooBael  have  not  found  it.  But  there  is  one  case 
which  oocnrred  to  me  as  worth  looking  at,  of  Boat  v. 


The  Army  and  Navy  Hotel  Company  (55  L.  T.  Rep. 
147  and  472;  34  Ch.  Div.  43),  where  the  question 
was,  as  regards  the  deed,  whether  the  covering 
deed  was   a   debenture    issued  br  a  joint-stook 
company  within   the  meaning  of  the  exception 
against  registration  in  the  Bills  of  Sale  Acts. 
and  it  was  held  that  it  was  not  a  debenture  of 
that  kind.    It  was  there  called  a  covering  deed. 
It  was  said  not  to  be  a  debenture,  and  although 
the  debentiu-es   wei-e  •within  the    exception  the 
covering  deed  was  not.    The  decision  of  the  court 
was  put  conversely,  that  although  the  deed  was 
not  the  debentures  were,  and   that  saved   the 
debentures.    There  is  nothing  in  the  case  at  all 
indicating  that  it  is  not  a  mortgage.    I  should 
say  that  all  that  feU  from  Kay,  J.,  who  decided 
the  case  in  the  first  instance,  and  from  the  Loi'ds 
Justices  in  the  Court  of  Appeal,  all  point  to  its 
being  a  mortgage  because  it  was  not  a  debenture. 
I  think,  therefore,  that  this  is  a  mortgage,  and  I 
confess  that,  on  that  poiot,  I  have  not  entertained 
any  doubt  since  the  case  was  first  opened.     As 
regards  the  second  poiut,  thei-e  really  is  no  room 
for  doubt.    The  allegation  in  the    petition    on 
which  the  order  for  taxation  was  made  wan  that 
"  Messrs.  Bircham  and  Co.  were  also  employed  by 
the  trustees  for  the  debenture-holders  of  the  peti- 
tioners in  a  certain  business  relating  to  a  proposed 
issue  of  debentures,  and  the  transfer  to  the  said 
trustees  of  the  propei'ty  of  the  petitioners  intended 
to  form  the  security  for  the  proposed  issue."    If 
this  is  a  mortgage  there  can  be'  no  question  that 
the  trustees  are  mortgagees.    Nobody  else  is,  aad, 
if  they  are  not,  it  is  no  mortgage ;  so,  in  holding 
it  to  be  a  mortgage,  I  necessarily  hold,  as  I  intend 
to  hold,  that  the  trustees  are  mortgagees.    It  is 
part  of   the   operation    of    the    company,    and 
Messrs.  Bircham   acted   in  this  business  as  the 
solicitoi-s  for  the  trustees.    It  follows  that  they 
acted  for  them  in  their  character  as  mortgagees, 
and   that  they  were   the   mortgagees'  sohcitors. 
No  more  can  be  said  about  that.     Then  comes 
what,  to  my  mind,  is  the  real  difficulty  in  the 
case,  and  that  is,  was  this  mortgage  completed  ^ 
What  is  the  completion  of  the  mortgage  ?    Mr. 
Bramwell  Davis's  argument  goes  to  this :  that  this 
mortgage  was  not  completed  in  the  sense  that 
mortgages  are  generally  completed — in  the  sense  in 
which  an  ordinary  advance  of  money  on  freehold 
or  other  property  is  secured  by  a  proper  mortgage 
with  proper  covenants  and  provisions,  and  so  on ; 
and,  if  not  completed  in  that  manner,  therefore 
it  was  not  completed  at  all.    I  was  rather  pressed 
with  that  view  of  the  case,  but  I  am  afraid,  if  that 
view  is  right,  it  is  not  a  mortgage.    Everything 
that  was  necessary  to  bring  this  to  an  end — 
which,  I  suppose,  means  complete  it— was  done ; 
and,  if  it  was  a  mortgage,  it  seems  to  me  to  follow 
it  was  completed.    If  it  was  not  completed,  it 
seems  to  me  to  me  to  foUow  it  was  not  a  mort- 
gage.   However,  I  do  not  propose  to  dispose  of 
an  important  point  like  this  in  that  ehort  way. 
What  is  the  essence  of  completion  of  a  mortgage  ^ 
I  am   referred  to  the  ordinary   practice   which 
one  knows  pretty  well.    A  gentleman  wishes  to 
raise  money  on  the  security  of   his  estates,  and 
he  tells  his  solicitor  (I  have  nothing  now  to  do 
with   negotiations — I    may    pass    over   that)   to 
aiTange  for  a  loan  of  10,000Z.  on  the  security  of 
his    estates.    Either   the  solicitor  has   a  client 
ready  to  advance  the  money — in  which  case  the 
whole  transaction  is,  to  use  the  language  of  the 
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profeesion,  "  completed  in  the  ofiBce  " — or  he  has 
not,  in  which  case  he  applies  to  some  other 
friendly  solicitor  or  banker ;  or  it  may  be  an  in- 
surance compiiny.  The  procedure  does  not  differ 
one  jot  however  it  is  done,  except,  of  course, 
when  the  transaction  is  completed  in  the  office; 
what  actually  takes  place  then  is  different  from 
what  happens  when  some  outsider  finds  the  money. 
But  in  either  case  no  doubt  the  deed  ia  not  handed 
over — or,  rather,  I  should  say,  it  is  not  delivered 
until  the  money  is  forthcoming.  It  may  be 
executed  as  an  escrow,  but  it  is  not  actually 
delivered.  It  is  not  a  completed  deed  until  the 
money  is  handed  over,  and  the  result  is  that, 
as  a  matter  of  fact,  whatever  else  may  be  done, 
the  mortgage  is  not  in  that  sense  completed 
without  the  loan  being  also  completed.  But 
this  must  be  borne  in  mind :  it  differs  in  this 
respect  that  this  is  a  conveyance  to  the  trustees, 
who  are  not  themselves  to  find  the  money,  and 
it  seems  to  me,  if  I  am  right  in  saying  so,  that  a 
conveyance  to  trustees  for  others  of  property  by 
way  of  security  for  the  payment  of  principal 
and  interest  to  those  others,  is  a  mortgage, 
and  it  may  be  completed  without  the  pay- 
ment of  any  money  at  all.  Without  treating 
it  etymologically,  or  in  any  pedantic  manner, 
what  is  the  meaning  of  "  completion  ?  "  It  is 
bringing  the  matter  to  an  end;  or,  to  use  a 
less  accurate  expression,  "seeing  it  through." 
When  you  have  done  all  that  has  to  be  done,  even 
if  that  is  not  done  which  the  parties  wish  to 
result  from  it,  have  you  not  completed  it  ? 
I  cannot  myself  see  why  a  mortgage  of  this 
character  is  not  completed  when  everything 
that  is  contemplated  is  done.  Now,  this 
deed,  like  all  covering  deeds,  does  not  con- 
template as  a  necessary  part  of  the  deed  itself 
the  issue  of  any  debentures.  It  of  course  con- 
templates that  they  will  be  issued.  The  deed 
would  be  rendered  futile  if  no  debentures  are 
issued,  but  it  does  not  contemplate  it  as  part  of 
the  deed  itself.  Let  me  try  and  illustrate  that 
by  a  familiar  instance.  A  conveyance  in  trust 
for  sale  on  a  marriage  with  a  reference  to  a  con- 
temporaneous deed  by  which  the  trusts  are  to 
be  declared  contemplates  the  completion  of  that 
other  deed,  and  it  might  be  very  well  that  a  settle- 
ment would  not  be  completed  merely  by  the 
conveyance  in  trust  for  sale  if  the  other  deed  for 
some  reason  or  other  failed  in  execution,  because 
one  hinges  on  the  other.  In  other  words,  they 
are  one  document  executed  in  two  parts.  But 
here  we  are  dealing  with  an  entirely  different 
thing.  Hera  the  parties  necessarily  contemplate 
a  future  advance.  They  hope  for  an  immediate 
advance,  but  they  contemplate  a  future  advance. 
Some  money  may  be  advanced  now ;  some  money 
may  be  advanced  hereafter.  It  may  be  that  the 
whole  money  may  never  be  advanced ;  it  is  not 
exactly  like  a  banker's  mortgage,  but  there  is 
something  to  be  learned  from  the  consideration  of 
that — a  mortgage  to  a  banker  probably  to  secure 
a  sum  already  advanced,  something  due  on  current 
account,  and  in  the  ordinary  form  moneys  here- 
after to  be  advanced  either  on  current  account 
or  by  discounting  bills,  and  so  foi-th.  That  would 
be  a  complete  mortgage,  notwithstanding  nothing 
is  owing  to  the  banker  at  the  time  that  he  ad- 
vances the  money,  and  probably  it  would  be  a 
complete  mortgage,  even  although  the  banker 
{[id  not  put  himself  under  legal  obligation  to 


advance  anything  at  all ;  i.e.,  if  it  were  a  deed 
merely  conveying  property  to  the  banker  or  to 
trustees  for  the  banker,  in  order  to  secure  moneys 
which  shall  from  time  to  time  hereafter  be  doe 
on  current  account,  or  on  negotiation  of  bills,  and 
so  forth.  There  does  not  seem  to  me  to  be  any 
reason  why  on  that  ground  it  should  not  be  con- 
sidered as  completed.  What  could  these  mort- 
gagees' solicitors  do  more?  They  had  nothing 
whatever  to  do  with  the  raising  tihe  money.  Their 
function  is  fully  discharged  when  they  have  ascer- 
tained that  the  deed  containing  the  proper  clauses 
properly  expressed  is  executed  oy  the  mortgagors ; 
that  is  to  say,  by  the  company,  and  that  the 
documents  of  title,  whatever  they  may  be,  are 
properly  handed  over  to  the  mortgagees  and 
placed  m  a  proper  box  or  receptacle,  so  that  the 
trustees  are  properly  constituted  owners  of  that 
which  is  conveyed  to  them  as  security.  They 
have  nothing  to  do  with  anything  else.  In  that 
chai-acter  it  matters  not  one  jot  to  them 
whether  money  is  hereafter  advanced  or  not.  Ko 
doubt  it  is  such  a  part  of  the  transaction  that 
there  shall  be  a  loan,  that  you  may  say  it  is  tiie 
essence  of  the  transaction  that  a  loan  shall  be 
carried  out.  But  why  does  that  prevent  the 
completion  of  the  mortgage  deedP  I  have  in- 
troduced a  word  which  does  not  occur  in  this 
schedule.  The  words  in  schedule  1,  part  1,  are  "  for 
investigating  title  to  freehold,  copyhold,  or  lease- 
hold property,  and  properly  preparing  and  com- 
pleting mortgage."  If  by  the  phrase  "  completing 
mortgage "  is  meant  seeing  that  the  mone^y  is 
advanced,  then  probably  I  am  wrong,  but  I  cannot 
conceive  it  was  intended  that  solicitors,  not,  be  it 
observed,  being  negotiators  for  this  purpose, 
but  solicitors  merely  acting  in  their  personal 
character  of  legal  adrisers,  shall  be  required  to 
find  the  money  or  see  that  others  find  the  money, 
but  they  must  complete  their  duties  and  are 
entitled  to  charge  accordingly.  Now,  I  have  been 
asked  to  say  that  this  cannot  be  within  the  schedule, 
because  it  never  could  have  been  intended  that 
solicitors  should  be  paid  the  scale  fee  when  tiw 
money  is  not  forthcoming.  That  does  not  seem  to 
me  (except  as  an  argument  on  the  construction) 
to  be  an  argument  with  which  I  am  oonoemed  on 
the  present  occasion.  It  is  well  known  to  all  of 
us  tbat  neither  solicitors  or  barristers  are  always 
paid  the  best  fees  fot^  what  is  the  most  trouble- 
some work,  and  the  notion,  as  I  understand  it,  of 
the  scale  fee  is  to  average  it,  and  though  it  may 
give  them  a  very  large  fee  sometimes  for  com- 
paratively little  work,  although  no  doubt  a  large 
sum  involves  a  large  responsibility,  on  another  occa- 
sion thev  may  find  it  is  most  inadequate  remunera- 
tion. The  notion  is,  that  this  scale  fee  is  a  &ir 
way  of  averaging  the  costs,  and  r^ardlng  it  in 
that  way  I  cannot  consider  that  there  is  any 
iniquity  that  the  solicitors  should  be  paid  the 
scale  fee,  although  unfortunately  for  their  clients 
the  amount  according  to  which  the  scale  is 
estimated  has  not  been  forthcoming.  With  who 
else  is  entitied  to  be  paid  for  negotiating  another 
mortgage,  and  what  happens  to  other  people,  I  am 
not  concerned.  I  have  dealt  with  this  case  qoite 
irrespective  of  the  further  evidence.  I  understand 
that  that  evidence  which  has  been  admitted  and 
properly  admitted — because  it  is  highly  desirable 
that  either  here  or  elsewhere  we  should  proceed 
on  the  real  facts — amounts  to  this :  I  understand 
that,  thongh  the  debentures  were  not  issued  in  the 
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itrict  sense  of  the  word,  that  is  to  say,  issued  to 
persons  who  were  advancing  the  money  and 
going  to  hold  them  as  security,  there  has  been  a 
Mrt  of  conditional  issne  which  is  common  enough 
sow,  that  is  to  say,  some  persons  hare  a  lien  on  tbe 
^bentures  to  prevent  their  being  issued  to  others 
(that  is  what  it  really  comes  to),  and  perhaps  have 
a  right  to  have  them  issued  to  them  if  the  con- 
ditions are  not  altered.  I  do  not  propose  to  go 
into  those  facts,  because  I  think  it  more  satisfac- 
tory to  deal  with  the  case  as  if  I  were  now 
sUiting  on  the  9th  Jan.  1894,  which  I  take  to  be 
the  day  when  the  mortgage  was  in  my  sense  of 
the  word,  completed.  My  view  is,  that  Messrs. 
Bircham  were  then  entitled  to  say,  "  We  have 
investigated  the  title  to  the  properties,  we  have 
prepared  this  mortgage  deed,  which  has  now  been 
eiecnted  by  the  mortgagor  and  delivered  to  the 
tmstees,  the  mortgagees ;  we  have  seen  that  the 
docaments  of  title  are  handed  over  properly  and 
pnt  in  the  custody  of  the  mortgagees,  and  that 
being  so,  we  say  we  have  completed  the  mortgage." 
On  those  grounds  I  think  that  the  matter  must 
go  back  to  the  taxing  master  with  a  direction  to 
allow  the  scale  fee — -he  must  say  what  the  scale 
fee  is — and  the  company  must  pay  the  costs  of 
this  application. 
From  this  decision  the  company  appealed. 

Bramieell  Davir,  Q.C.  and  Younger  for  the 
appellants. — The  solicitors  are  not  entitled  to  the 
scale  fee,  as  the  transaction  was  not  a  completed 
mortgage  within  role  2,  sub-sect.  (a).  It  is  only 
after  the  negotiations  have  been  completed,  and  a 
kian  effected,  that  this  rule  applies : 

Be  Smiih,  Pituent,  and  Co.,  44  Ch.  Div.  303. 

This  is  not  a  mortgage,  as  the  completion  of  the 
deed  is  not  the  act  which  enables  the  company  to 
receive  the  money.  The  deed  must  be  the  actual 
governing  instrument,  and  this  does  not  contain 
the  whole  security.  It  is  a  deed  executed  in  view 
of  a  contemplated  mortgage.  No  money  wa«  to 
be  received  by  the  trustees.  The  object  of  the 
Male  fee  is  to  enable  the  borrower  to  know 
exactly  what  the  transaction  will  cost  him ;  here 
there  will  be  the  further  cost  of  getting  the  money. 
Eekewich,  J.  has  treated  the  word  "  mortgage  " 
in  the  rule  as  meaning  mort^gage  deed,  but  it 
means  the  whole  transaction.  The  general  scope 
of  the  order  was  considered  in  Saveiv  v.  The 
Enfield  Local  Board  (68  L.  T.  Rep.  722 ;  (1883) 
A  C.  218).  The  judgment  of  Lord  Macnaghten 
in  Porter  t.  Blenkhom  (59  L.  T.  Hep.  906,  908 ; 
14  App.  Cas.  1,  10)  is  in  favour  of  the  appellants ; 
and  also  the  strict  construction  given  to  the  word 
"property"  in  schedvde  1,  part  1,  by  Kay,  J.  in 
Be  Steteart  (60  L.  T.  Rep.  737  ;  41  Ch.  Div.  494, 
506).    ■ 

WarringUm,  Q.C.  and  Kenyan  Parker  for  the 
respondents. — ^This  is  a  mortgage,  and  the  solici- 
tor* did  all  their  part  of  the  work  when  they 
investigated  the  title  and  prepared  this  deed, 
which  was  duly  completed.  The  actual  getting  of 
the  money  was  not  intrusted  to  them,  and  the  in- 
tention of  the  Act  and  rules  was  that  the  solicitor 
■hould  be  paid  under  them  for  doing  the  proper 
business  of  a  solicitor,  not  for  acting  as  a 
acrivener.  It  was  not  a  part  of  the  duty  of  the 
solicitor  to  hand  over  any  money.  But  this  was 
not  an  abortive  mortgage,  for  the  directors 
obtained  an  adTance  of  40,000{.  from  Lloyd's 
Bank  on  the  secnrity  of  some  of  these  debentures. 


The  scale  allows  the  mortgagee's  solicitor  a  fee, 
amongst  other  things,  for  "  preparing  "  the  mort- 
gage, and  that  shows  the  "  deed  "  is  referred  to 
and  not  the  transaction.  It  is  said  this  is  not  an 
ordinary  mortgage,  but  the  Act  and  rules  make 
no  distinction  between  different  kinds  of  mort- 
gages. 

LiNDLEY,  L.J. — In  this  case  a  question  of  some 
little  difiSculty  has  arisen,  but,  naving  bad  the 
advantage  of  the  ailment  on  both  sides,  we 
have  come  to  the  conclusion  that  the  view  taken 
by  the  taxing  master  is  con-ect.  Of  course  there 
is  no  question  here  about  paying  Messrs.  Bircham 
for  their  services ;  it  is  a  question  whether  they 
are  to  be  paid  in  one  particular  way  rather  than 
in  another  particular  way.  Now,  their  case  is 
this,  that  there  was  a  security  (I  call  it  by  that 
name  for  the  present)  for  90,0001.  They  say, "  "We 
prepared  that,  and  we  are  entitled  to  the  scale  fee 
upon  that  sum."  The  other  side  say,  "  You  had 
to  prepare  a  security  for  90,0002.,  but  not  a 
farthing  has  been  received  on  it,  therefore  yon 
are  not  entitled  to  the  scale  fee,  but  only  to  be 
paid  in  the  ordinary  way  as  solicitors  apart  from 
the  scale  fee  for  your  work  and  labour  as  taxed  by 
the  taxing  master."  I  will  not  go  into  the  facts 
at  present.  I  will  begin  by  looking  at  the  Act  of 
Parliament  under  which  the  question  arises,  that 
is,  the  Solicitors'  Remuneration  Act  1881.  The 
Act  of  Parliament  says  that  orders  may  be  made 
"  for  prescribing  and  regulating  the  remuneration 
of  solicitors  in  respect  of  business  connected  with 
sales,  purehases,  leases,  mortgages,  settlements, 
and  other  matters  of  conveyancing,  and  in  respect 
of  other  business  not  being  business  in  any 
action,"  and  so  on.  Then  the  order  which  hais 
been  made  in  pursuance  of  that  Act  of  Parlia- 
ment contains  a  clause,  clause  2,  which  is  the 
important  one  in  this  case.  The  first  clause  does 
not  apply,  it  applies  only  to  transactions  with 
respect  to  registered  property  under  certain  Acts 
of  Parliament.  Clause  2  says,  "  Subject  to  the 
exception  aforesaid  the  remuneration  of  a  solicitor 
in  respect  of  business  connected  with  sales,  pur- 
chases, leases,  mortgages  .  .  .  is  to  be  regu- 
lated as  follows."  Then  come  certain  sub- 
sections, "(a)  In  respect  of  sales,  purchases,  and 
mortgages  completed,  the  remuneration  "  shall  be 
according  to  the  scale  in  part  1,  schedule  1  to 
the  order.  I  pass  over  sub-sect.  (5)  referring 
to  leases  and  agreements  for  leases  which  does 
not  apply  to  this  case.  Then  sub-sect,  (e)  pro- 
Tides  that  in  respect  of  business  not  thereinbefore 
provided  for  connected  with  any  transaction 
which  is  not  in  fact  completed,  and  in  respect 
of  settlements  and  so  on  not  provided  for  therein- 
before or  in  schedule  1,  and  in  respect  of  all  other 
deeds  or  documents  and  of  all  other  business  the 
remuneration  for  which  is  not  thereinbefore  or  in 
schedule  1  thereto  prescribed,  the  remuneration 
is  to  be  regulated  according  to  the  present  system 
as  altei-ed  by  schedule  2  thereto.  So  what  we 
have  to  do  is  to  determine  within  which  clause  this 
transaction  falls.  Is  it  within  clause  (a)  a  mortgage 
completed,  or  is  it  within  clause  (c)  a  transaction 
not  in  fact  completed  P  I  have  no  hesitation  in 
saying  that  it  comes  within  clause  •(c)  and  not 
within  clause  (a).  Now  the  short  facts  are 
these :  A  company  was  formed,  and  proposed  to 
raise  debentures,  to  create  a  first  charge  of 
90,000Z.  by  debentures,  and  the  security  in  question 
was  prepared  by  the  solicitors  for  that  purpose. 
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The  secnrity  consists  of  a  trust  deed  to  secure 
these  first  mortgage  debentures  and  of  the 
debentures  themselves,  the  debentures  being  an 
essential  part  of  the  security.  The  debentures 
contain  a  covenant  to  pay,  and  the  company 
charges  with  such  payments  its  undertaking  and 
all  its  property.  On  the  back  of  the  debentures 
are  certain  conditions,  the  first  of  -which  is  that 
they  are  to  rank  pari  patsu,  and  the  last  says 
that  the  holders  of  the  debentures  are  or  will  be 
entitled  pari  passu  to  the  benefits  of  it  subject 
to  the  conditions  contained  in  the  deed,  that  is 
the  deed  in  question.  Now  this  is  their  security. 
What  is  the  deed  ?  The  deed  is  what  it  purports 
to  be.  It  is  a  conveyance  to  trustees  upon  trust 
to  secure  these  debentures.  But  tmtil  a  debenture 
is  issued  the  trust  upon  which  the  property  is 
held  is  a  trust  for  the  company.  It  is  in  vain  to  call 
this  a  mortgage  before  any  debentures  are  issued. 
It  does  not  come  into  operation  at  all  except  as 
regards  the  possession  of  the  legal  estate.  No 
doubt  the  legal  estate  is  transferred  to  the  trustees 
as  soon  as  the  deed  has  been  executed  by  the 
company ;  but  this  deed  is  not  a  security  until  the 
debentures  have  been  issued,  and  the  issue  of 
debentures  is  an  absolute  condition  precedent 
to  this  deed  becoming  a  security.  I  do  not  mean 
to  say  a  deed  in  this  shape  might  not  be  called  a 
mortgage;  but  when  you  bear  in  mind  that  it 
is  not  a  mortgage  in  form,  and  is  not  a  mortgage  in 
the  ordinary  sense,  but  is  only  what  it  purports  to 
be,  a  better  security  for  a  charge  already  created, 
and  when  you  bear  in  mind  it  has  no  effect  what- 
ever until  a  debenture  is  issued,' it  seems  to  me 
that  this  deed  is  not  a  mortgage.  I  doubt  very 
much  whether  Mr.  Parker  is  light  when  he  says 
a  mortgage  to  secure  future  advances  would  be 
within  clause  (a).  Suppose  nothing  is.  due?  I 
doubt  very  much  whether  the  solicitor  would  be 
entitled  to  the  scale  fee,  and  I  doubt  very  much 
whether  Mr.  Parker  is  right  in  saying  a  solicitor 
would  be  entitled  to  the  scale  fee  upon  the  largest 
sum  that  might  be  covered  by  the  stamp.  But 
we  have  not  to  decide  that  question  now,  and 
therefore  I  say  no  more  about  it.  It  seems  to 
me  that,  until  the  debentures  are  issued,  there  is 
no  completed  transaction.  But  the  whole  thing 
was  void.  Before  any  debentures  were  issued, 
and  I  suppose  when  they  hoped  to  issue  them,  the 
directors  went  to  Lloyd's  Bank  and  borrowed 
various  sums  of  money  amounting  to  40,0002.,  and 
an  agreement  was  entered  into  with  Lloyd's  Bank 
that  the  bank  should  have  debentures  if  they 
wanted  them,  and  debentures  were  sealed  but  never 
issued;  and  before  any  debentures  were  issued 
the  whole  scheme  was  changed.  The  directors 
found  the  debentures  would  not  be  taken  up,  and 
then  they  borrowed  90,000!.  from  an  insurance 
office  on  an  ordinary  mortgage  and  paid  off 
Lloyd's  Bank,  who  had  advanced  the  40,000i.  If 
you  call  it  a  mortgage,  which  I  do  not  think  it  is, 
or  call  it  what  you  will,  it  seems  to  me  clearly  to 
come  within  sub-section  (c)  as  an  incompleted,  or 
not  in  fact  completed,  piece  of  business  rather 
than  to  come  under  sub-section  (a),  which  relates 
only  to  "mortgages  completed."  That  was  the 
view  of  theHaxing  master.  I  think  he  was  quite 
right,  and  I  think  therefore  that  this  appeal  must 
be  allowed. 

Lopes,  L.J. — I  am  of  the  same  opinion.  The 
question  which  arises  is,  first,  whether  a  solicitor 
is  to  be  paid  according  to  the  scale,  or  whether  he 


is  to  be  paid  according  to  the  items  he  pats  for- 
ward. He  claims  to  be  paid  according  to  the 
scale,  and  to  be  paid  for  a  document  which  he 
says  is  a  mortgage  for  90,0002.  The  only  questjen 
in  point  of  fact  that  it  is  necessary  to  deed  witii 
here  is,  whether  the  insti-ument  oan  be  r^arded 
as  a  completed  transaction.  It  seems  to  me  it  is 
impossible  that  it  can  be  said  to  be  a  completed 
transaction.  It  is  to  be  observed  that  the  Act  of 
Parliament  and  the  Greneral  Order  made  under  it, 
never  talk  of  a  "  mortgage  deed,"  the  word  used 
is  "  mortgage,"  by  which  I  understand  a  mortgage 
transaction.  Now,  can  this  be  said  to  be  a  com- 
pleted mortgage  ti-ansaction  ?  Can  it  be  said  that, 
when  a  solicitor  has  done  all  that  he  has  to  do 
with  regard  to  the  preparation  of  iihe  deed  and  ao 
on,  that  it  is  a  completed  mortgage,  although  not 
a  penny  is  ever  advanced,  and  the  real  object  of 
the  transaction,  namely,  obtaining  the  advance, 
is  never  accomplished  or  attained  ?  Can  that 
matter  possibly  be  said  to  be  a  completed  transac- 
tion, a  completed  mortgage  ?  In  my  opinion  it  is 
impossible  that  such  a  contention  can  prevail. 
In  the  case  now  before  us  no  debentures  were 
issued.  It  is  said  that  some  were  issued  to 
Lloyd's  Bank,  but  I  do  not  think  that  what  took 
place  amounted  to  an  issue  of  debentures.  I 
think  it  was  rather  this,  that  Lloyd's  Bank 
Limited  said,  "We  are  willing  to  take  these 
debentures,  but  we  only  propose  to  hold  them  to 
this  extent,  namely,  to  prevent  your  giving  them 
to  somebody  else."  To  my  mind  that  cannot  be 
said  to  be  an  issue  of  these  debentures. 
We  have  not  to  decide  that  point,  and  I 
do  not  think  this  deed  is  a  mortgage  within  the 
Act.  The  security  for  the  advance  to  my  mind  is 
the  debenture.  This  deed  when  followed  by  the 
issue  of  a  debenture,  in  my  opinion,  constitutes  a 
mortgage,  therefore  I  am  satisfied  to  rest  my  ^ 
judgment  upon  the  first  point,  namely,  that  this 
clearly  is  not  a  completed  transaction.  I  am  of 
opinion,  therefore,  that  the  taxing  master  was 
right,  and  that  this  appeal  ought  to  be  allowed. 

RiaBT,  L.J. — ^lam  of  the  same  opinion.  What- 
ever else  this  deed  may  be,  I  think  it  is  not  a  com- 
pleted mortgage  within  the  meaning  of  the  order. 
At  the  date  of  the  execution  it  was  not  a  secnril^ 
at  all.  It  was  a  deed  which  was  prepared  with  a 
view  to  its  becoming  a  security  of  some  kind  if  i 
certain  preliminary  conditions  are  complied  with, 
if  there  were  people  to  whom  debentures  were 
issued  who  would  be  secured  by  the  deed.  But 
at  the  moment  of  execution  it  is  a  mere  conv^- 
ance  to  trustees  for  the  company,  and  it  may 
never  happen,  and  in  my  opinion  it  never  dM 
happen,  that  a  single  debenture  was  issued,  ao 
that  it  never  became  a  security  for  any  debenture. 
I  say  that,  notwithst&Jiding  the  transaction  with 
Lloyd's  Bank  which  has  beisn  pressed  upon  us.  I 
have  no  doubt  that  Lloyd's  Bank  had  a  perfect 
right  to  call  for  the  debentures,  but  it  was  not 
their  object  that  they  or  their  trustees  should  be 
actually  debenture-holders  unless  a  case  of  neces- 
sity ai-ose.  They  wanted  to  have  on  opportuni^ 
of  getting  debentures,  and  that,  unquestionably, 
they  were  entitled  to;  but,  on  the  evidence,  it 
appears  they  never  actually  had  debeatares,  and 
I  do  not  believe  this  deed  ever  became  a  security 
for  anything.  Whether  it  could  be  a  mortgage 
even  if  the  debeatures  had  been  previously  issued 
— ^I  mean  a  mortgage  within  the  meaziing  of  the 
statute — may  be  open  to  more  doubt,  though,  so 
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far  as  I  am  personally  oonoemed,  I  think  that  the 
completed  mortgage  must  be  a  mortgage  com- 
pleted in  a  business  sense  at  the  time.  I  say 
advisedly  a  business  sense.  I  do  not  mean  to  say 
that,  if  the  mortgagees  did  not  pay  their  money 
within  twenty-four  hours,  or  anything  of  that 
sort,  it  would  not  be  a  completed  mortgage ; 
but  if  the  meaning  was  they  were  to  pay  at  once, 
and  if  they  did  pay  punctually  in  accordance  with 
the  agreement,  that  would  be  one  thing;  but 
when  it  comes  to  an  arrangement  which  may- 
extend  over  years,  and  which  may  never  be  carried 
out  at  all,  I  do  not  think  that  it  could  be  possible 
by  anything  that  followed  afterwards  to  turn  that 
into  a  complete  mortgage  at  the  time  when  it  was 
drawn.  I  doubt  very  much  whether  you  could 
possibly  bring  within  clause  (a)  a  case  of  a  mort' 
gage  to  secure  future  advances.  The  agreement 
there  is  that  the  advances  may  or  may  not  be 
made,  and  may  be  postponed,  though  1  do  not 
refer  to  an  advance  to  be  made  the  next 
day  or  anything  of  that-  kind.  I  look  to  the 
substance  of  the  transaction,  and  if  it  is  possible 
to  say,  "  This  may  go  on  for  on  indefi&ite 
thne  -without  being  a  security  for  any  money 
at  aH,"  I  do  not  think  you  can  treat  it  as  a 
completed  mortage.  It  follows,  of  course,  that 
the  taxing  master's  view  was  right,  and  would  be 
equally  so,  according  to  my  -view,  whether  the 
claim  was  made  for  payment  on  the  scale  appro- 
priate to  90,000i.,  or  6O,O0OJ.,  or  the  40,000?.  wluch; 
-we  axe  told,  Lloyd's  Bank'  did  actually  advance.' 
The  whole  scheme  was  given  up  before  the  mort- 
gage became  a  security  for  anything,  before  even 
the  trust  became  a  security  for  anything;  and 
there  is  no  moment  of  time  at  which  it  could  be 
said  that  it -was  a  completed  security. 

Soliciiois:  Thorowgood,  Tabor,  and  Hardeasile,. 
ag^mta  for  Cooper  and  Co^  Kewcastle,  Stafford'^ 
shire ;  Bircham  and  Co. 


Thurtday,  A»g.  8.- 
(Before  Ltndlbt,  Lopbb,  and  Biqbt,  L.JJ.) 

BiCHABIMON  V.  BICHABD8ON  AND  PLOWMAN,  (a) 
APPBAX  FKOM  TKB  DITOKCK  DIVISION. 

Divorce  —  Praetice  —  H«$band 
panperis — Decree  nisi — Dives 


sving    in  form& 
or  pauper  costs 
—•fhe  Matrimonial  Causes  Act  l«o7  (20  *  21 
Viet.  e.  85),  s.  51. 
A  husbaiid  suing  in  form&  pauperis /or  dissolution 
of  the  marriage  is  only  entitled,  if  successful,  to 
obtain  froTn  the  co-respondent  his  solicitor's  costs 
out  of  pocket,  including  a  reasonable  sum  for 
office  expenses,  and  the  costs  due  to  counsel  and 
solicitor  for  obtaining  the  necessary  certificaie. 
Decision  of  Jeune,  P.  affirmed. 
The   petitioner  sued,  in  forma  pauperis,  for  a 
divorce  on  the  ground  of  bis  wife's  adultery  with 
the   co-respondent,  against,  whom  damages  were 
claimed.     The    adultery  was   proved,   damages 
were  assessed  by  the  jury  at  302.,  and  the  Presi- 
dent (Sir  P.  H.  Jeune)  pronounced  a  decree  nisi, 
with  costs  against  the  co-respondent. 

The  registrar  taxed  the  petitioner's  bill  of  costs 
down  to  such  costs  as  are  usually  allowed  in  such 
cases  to  a  petitioner  in  forma  pauperis — ^prac- 
tically only  actual  out-of-pocket  expenses. 


(•) 


by  W.  O.  Bus  and  H.  Udulbt-Ubazbbbook,  Esqra., 
BarrUters-ftt-Lsw. 


Neville  Tebbiitt,  for  the  petitioner,  applied  to 
review  the  taxation,  and  on  the  27th  May  1895 
the  President  reserved  judgment. 

June  24. — The  Peesident  (Sir  F.  H.  Jeune) 
delivered  the  following  -written  judgment :— The 
question  in  this  case  is  whether  a  pauper  pett? 
tioner,  who  has  succeeded  in  a  suit  for  dissolution, 
should  be  allowed  -to  recover  his  full  costs  against 
the  co-respondent.  The  practice  in  this  division 
as  to  paupers'  costs  in  divorce  cases  has  never 
found  its  way  into  the  Beports,  and  it  is  therefore 
desirable,  as  far  as  necessary,  in  the  present  in- 
stance to  state  what,  on  the  best  inquiries  I  can 
make,  I  believe  it  to  be.  The  questions  which' 
arise  are,  of  course,  not  so  much  as  to  the  right  to 
orders  for  costs  as  to  taxation  on  such  orders. 
A  person-  who  is  permitted  to  sue  in  the  Divorce 
Court  in  forma  pauperis  is  exempted  from  the 
payment  of  conit  fees.  I  have  no  doubt  that  in 
former  times  counsel  and  solicitor  were  assigned 
to  him,  just  as  they  are  in  the  common  law 
courts,  and  that  such  counsel  and  solicitor  had 
no  right  to  look  to  their  pauper  client  for  payf 
ment,  at  any  rate  for  immediate  payment.  It  is 
sufficient  for  me  to  refer  to  the  passages  in. 
Oughton  on  this  point.  In  Tit.  8,  "  De  admis- 
sione  in  forma  pauperis,"  he  indicates  the  pro- 
cedure by  which  a  petitioner  was  admitted  to 
sue  as  a  pauper,  stating,  amongst  other  things, 
that  if  the  opponents  of  the  pauper  so  desire,  the 
pauper  must  make  oath  that  he  -will  pay  the 
expenses  "  cum  ad  uberiores  fortunes  pervenerit.'" 
In  Tit.'  49,  among  the  various  cases, .  certainly 
more  numerous  than  at  present,  in  which  advo-. 
cates  and '  proctors  would  '  be  assi^ed  by  the 
court,  occurs  that  of  such  assignment,  to  a 
pauper.  According  to  a  statute  of  AtHshbishoo 
Winchelsey  of  -'1259,  it  was  laid  down  with  regard ' 
to  advocates  and  proctors  so  assigned :  "  Gratis 
et  sine  uUa  spe  receptionis  feodorum  consilium 
datant."  It  was,  no  doubt,  in  reference  to  this 
practice  that,  in  Lovekin  v.  EdiDards  (1  Phil.  1791' 
183),  Sir  J6hn  Nicol  said  :  "  To  sue  as  a  pauper 
is  a  great'  privilege  of  law;  it  belongs  only 
to  the  necessity  arising  from  absolute  poverty, 
and  from  the  absence  of  any  other  mode 
of  obtaining  justice;  no  peraon  is  entitled 
to  the  gratuitous  labours  of  others  who  can 
furnish  the  means  of  providing  them  himself/' 
Of  late  years  the  practice  of  assigning  counsel 
and  solicitors  to  paupers  has  not  been  followed, 
though  the  power  to  do  bo  remains.  Part  of  the 
reason  for  this  probably  was  that,  as  poverty  in 
the  husband  is  generally  poverty  in  the  wife,  this 
went  in  defended  cases  to  a  double  assignment. 
Perhaps,  too,  it  was  thought — as  indeed  is 
generally  the  case^ — that  pauper  petitioners  can 
themselves  manage  to  pi-esent  their  cases  to  the 
court,  -with,  at  any  rate,  such  aid  as  counsel  are 
often  -willing  to  give.  Whatever  the  cause,  the 
present  practice  undoubtedly  is  as  I  have  stated.' 
It  follows.  I  think,  that  there  is  nothing  to  prevent 
counsel  or  solicitor  being  retained  by  a  pauper 
and  receiving  such  fees  as  he,  perhaps  by  the  aid 
of  friends,  may  be  able  to  pay,  and  this  is  the 
effect  of  the  opinion  given  by  the  Attorney- 
General  (Sir  Bichard  Webster)  in  1890,  as  stated 
in  90  L.  T.,  p.  79.  Whether  a  solicitor  not 
assigned  by  the  court,  but  employed  by  the 
pauper,  coxud,  if  he  thought  it  worth  while,  sue 
his  client  on  a  retainer,  it  is  not  necessary  to 
decide,  but  my  present  opinion  is  that  he  could. 
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But  it  does  not,  I  think,  follow,  nor  has  it  heen 
the  practice,  that  a  successful  panper  can  receire 
full  coats  against  a  co-respondent.  It  would  be 
undesirable  that  he  should  do  so ;  partlj  because 
bargains  between  solicitors  and  clients  for  pay- 
ment out  of  costs  recovered  against  the  co- 
respondent, which  is  the  real  natui-e  of  the 
inevitable  bargain  in  such  cases,  are  not  to  be 
encouraged,  bat  more  because  a  respondent  wife 
can  make  no  such  bargain,  and  would  so  be  placed 
at  a  disadvantage.  It  would  be  impossible  to 
allow  her  to  arrange  with  her  solicitor  that  he 
shonld  be  paid  by  uie  co-respondent  through  the 
husband  only  in 'the  case  of  her  and  the  co- 
respondent miling  to  successfully  defend  them- 
selves. I  have  been  informed  that,  in  one  case  at 
least,  some  years  ago,  a  successful  pauper  was 
allowed  to  recover  full  costs  against  the  co- 
respondent on  the  terms  of  paying  court  fees ; 
but  since  the  case  of  Carson  v.  Pickersqill  (52 
L.  T.  Rep.  950;  14  Q.  B.  Div.  859)— not,  I  believe, 
that  Sir  James  Hannen  considered  that  case  was 
more  than  an  authority  by  analogy — the  practice 
that  a  pauper  should  recover  against  the  co- 
respondent onlj  his  actual  and  necessary  costs 
has  been  invariable.  I  am  asked  to  depart  from 
this  practice  on  the  ground  that  I  nave  fuU 
discretion  over  costs  by  virtue  of  the  51st  section 
of  the  Act  of  1857  (20  &  21  Vict.  c.  85),  and,  that 
the  Chancery  practice  before  the  Judicature  Act, 
rather  than  the  common  law  practice,  ojight  to  be 
followed.  What  these  two  practices  respectively 
were  appears  clearly  from  the  case  of  Carson  v. 
PickersgUl  {ubi  svp.)  in  the  Court  of  Appeal. 
No  doubt  they  dirored.  At  common  law  by  the 
effect  of  statute  a  solicitor  could  not  recover 
costs  from  a  pauper  client.  It  was,  therefoi-e, 
eventually  held  by  the  courts  of  common  law  that 
it  would  be  unjust  to  allow  him  to  recover  against 
an  opponent  the  costs  for  which  he  was  not 
himself  legally  liable,  and  it  would  appear  from 
the  judgment  of  the  Master  of  the  Rmb  that  all 
that  could  be  recovered  were  the  actual  expenses 
of  the  solicitor,  included  in  this  being  an  allow- 
ance for  the  services  of  his  clerks.  The  Court  of 
Chancery,  on  the  other  hand,  emphasising  the 
punitive  effect  of  costs,  took  the  view  tlmt  an 
unsuccessful  defendant  ought  not  to  escape  paying 
costs  because  his  opponent  was  a  pauper,  a  view 
which  the  Master  of  the  Bolls,  in  the  last- 
mentioned  case,  considered  ethically  unsound. 
The  practice  of  the  House  of  Lords  is  the  same 
as  that  of  the  common  law  courts,  the  fees  to 
counsel  being  disallowed,  but  the  solicitor  obtain- 
ing his  costs  out  of  pocket,  with  a  reasonable 
allowance  to  cover  office  expenses,  including  clerks. 
This  appears  from  Johnson  v.  Lindsay  (1892) 
A.  C.  110).  I  desire  to  foUow  what,  I  think, 
was  the  view  of  Sir  James  Hannen — that  the 
common  law  practice  affords  the  best  analogy 
for  the  Divorce  Court  in  this  matter.  So  long 
as  counsel  and  moctors  were  assigned,  the  analogy 
was  perfect.  They  could  not  recover  from  a 
pauper  for  their  services  in  these  courts,  any 
more  than  could  attorneys  in  the  courts  of 
common  law.  No  doubt  the  cessation  of  the 
practice  of  assigning  legal  advisers  makes  the 
position  different  fixjm  that  in  the  common  law 
courts ;  and  it  must,  I  think,  be  admitted  that  the 
rule  of  refusing  a  successful  pauper  his  full 
costs  in  the  common  law  courts  was  based, 
in   great  part,   on  the  law   which  prevented   a 


solicitor  from  being  retained  by,  or  recovering'. 
costs  against,  a  pauper  client.  But  there  remain} 
the  consideration  to  which  I  have  referred 
above — the  strong  objection  to  bargains  for 
payment  at  the  co-respondent's  expense,  and  the 
still  stronger  objection,  peculiar  to  the  Divorce 
Court,  of  the  inevitable  disadvantages  to  the  wife. 
I  think,  therefore,  that  the  practice — ^it  must  be 
i-emembered  only  the  practice,  because  the  statu- 
tory power  of  the  court  remains  unfettered— 
should  be  adhered  to  of  allowing  a  pauper  only  hi& 
or  his  solicitor's  costs  out  of  pocket,  understanding 
the  term  as  defined  by  the  Master  of  the  Bolls  iu 
Carson  v.  Pichersgill  (ubi  sup.)  with  regai-d  to 
common  law  costs,  or  in  the  case  I  have^referred 
to  with  regard  to  the  practice  in  the  House  of 
Lords.  It  is  not  necessary,  for  the  purpose  of 
disposing  of  this  case  to  decide  which  practice 
should  be  followed  when  a  wife  or  a  co-respondent 
succeeds  against  a  pauper  petitioner,  nor  is  it 
probably  a  matter  of  much  practical  importance. 
But  it  may  be  useful  that  I  should  say  that  I 
understand  the  practice  hitherto  followed  has  not 
excluded  successful  respondents  and  co-respon- 
dents from  obtaining  an  order  for  their  full  costs, 
for  what  it  is  worth.  At  first  sight  it  seems  to 
place  tha  pauper  on  an  inequality  with  his 
opponents,  because  they  obtain  an  order  for  their 
full  costs,  which  he  does  not ;  but,  on  the  other 
hand,  to  give  them  no  order  at  all  for  costs  would 
place  them  in  %  less  favourable  position  than  the 
pauper,  as  he  can  at  least  recover  costs  out  of 
pocket ;  and  the  advantage  which  the  pauper 
obtains  over  other  litigants  in  escaping  the  pay- 
ment of  court  fees  may  be  considered  to  some 
extent  to  counterbalance  the  difference  between 
the  amount  of  costs  he  is  able  to  recover  and 
possibly  liable  to  pay.  I  think,  therefore,  that 
there  should  be  no  uard-and-fast  rule  of  practice 
absolving  a  pauper  who  fails,  from  liability  to'an 
order  for  costs  against  him.  Whether  a  wife 
should  obtain  an  order  against  a  pauper  husband 
for  security,  with  a  stay  on  failure  to  provide  such 
security,  is  a  matter  as  to  which,  I  understand,  no 
clear  rule  of  practice  exists,  nor,  in  my  opinion, 
should  be  laid  down.  Such  cases  must  be  very 
rare,  and  each  should,  I  think,  be  dealt  with  on  its 
own  merits,  especial  regard  bemg  had  to  the 
nature  of  the  defence  relied  on  by  toe  wife. 

Leave  to  appeal  if  necessary. 

From  this  decision  the  petitioner  appealed. 

Tebbutt  for  the  appellant. — Full  costs  ought  to 
be  allowed.  It  was  the  practice  in  the  old  Conrt 
of  Chancery  to  allow  a  party  suing  or  defending 
in  forma  pauperis  if  successful  "  dives  "  costs : 

Bubery  v.  Jforri«,  1  Mac.  &  O.  413. 
The  practice  was  followed  by  the  old  ecclesiastical 
courts,  and  ought  still  to  prevail.  There  is  no 
case  which  shows  that  it  was  the  practice  to  make 
any  difference  as  to  costs  between  persons  suing 
in  forma,  pauperis  and  others.  Neither  is  any 
sucn  practice  referred  to  in  the  text-books  on 
Ecclesiastical  Law :  (Conset,  Ecclesiastical  Practice 
p.  56.)  Even  if  it  has  been  the  practice  not  to  give 
"  dives  "  costs  for  some  years  past,  the  Court  of 
Appeal  can  now  declare  that  practice  to  be 
incorrect,  as  was  done  on  another  point  in 

Robertson  v.  Robertson,  45  L.  T.  Eep.  237  j  6  P.  Div. 
119. 
The  rules  of  the  Supreme  Court  do  not  apply  to 
the  Divorce  Division,  and  therefore   Cars<m  v. 
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Piekengitt  {nbi  sup.)  does  not  apply  to  that 
division,  and  the  old  practice  on^t  to  prevail 
xmtil  the  rules  of  that  division  specially  provide 
otherwise. 

LiNDLBY,  L.J. — ^The  question  in  this  case  ia, 
whether  the  President  of  the  Divorce  Division 
-was  wrong  in  foUowintr  in  that  division  the  rule 
with  reference  to  costs  in  the  case  of  a  pauper 
Utigant,  which  now  obttuns  universally  in  all  the 
other  divisions  of  the  High  Court  and  in  the 
House  of  Lords.  That  rule  was  carefuUy  con- 
sidered and  laid  down  in  Carson  v.  PickersgiU 
(itbi  sup.).  This  is  a  case  in  which  a  co-respondent 
'was  oonoemed.  Therefore  the  practice  of  the 
ecclesiastical  courts  can  have  nothing  to  do  with  it, 
as  they  had  nothing  to  do  with  co-respondents. 
Under  the  Matrimonial  Causes  Act  1857  the 
co-respondent  must  be  made  a  party.  It  is 
important  to  observe  therefore  that  there  can  be 
no  old  principle  applicable  to  this  case.  In  the  case 
of  suits  for  judicial  separation  I  am  by  no  means 
satisfied  that  the  practice  of  the  ecclesiastical 
courts  as  to  costs  in  these  cases  was  as  well  settled 
as  we  are  asked  to  assume.  Indeed  I  am  told  that 
the  senior  registrar  is  of  opinion  that  the  practice 
was  not  so  settled.  Sect.  51  of  the  Matrimonial 
Causes  Act  1857  gives  the  court  a  discretion  as 
to  costs,  and  the  President  having  considered 
this  matter  has  come  to  the  conclusion,  in  the 
exercise  of  his  discretion,  that,  having  regard  to 
the  modem  practice,  and  to  Carson  v.  Ptekersgill 
(ubi  »up.),  the  rule  in  that  case  shouldprevail 
except  under  special  circumstances.  We  are 
asked  to  say  that  a  different  rule  ought  to 
prevail.  I  am  not  prepared  to  do  so.  I  think  the 
old  Chancery  rule  was  wrong  and  proceeded  on  a 
wrong  principle.  The  object  of  ordering  a  party 
to  pay  co.sts  is  to  indemnify  his  successful 
opponent.  Then  why  should  he  recover  more  than 
he  is  liable  to  pay  P  I  do  not  see  why  he  should 
make  a  profit.  That  is  the  view  which  has  prevailed 
lately,  and  has  led  to  the  abolition  of  the  old 
Chancery  practice  and  to  the  introduction  of  the 
mew  rule  into  all  the  divisions  of  the  High  Court. 
I  am  of  opinion  that  the  President  is  right,  and 
that  the  appeal  should  be  dismissed. 

Lopes,  L.J, — I  am  of  opinion  that  the  decision 
of  the  President  is  right.  I  think  it  would  be  a 
^rreat  mistake  to  have  one  rule  in  the  Divorce 
Division  and  another  rule  in  all  the  other  divi- 
sions. To  have  such  a  distinction  without  suffi- 
cient grounds  would  be  a  great  mistake.  What 
is  the  object  of  giving  costs  P  Custs  are  given  to 
indemnify  a  successful  party  against  expenses  to 
which  he  has  been  put  by  his  unsuccessful  oppo- 
nent. A  pauper  litigant  has  not  incurred  any 
expenses.  Then  what  is  there  to  indemnify  him 
a^inst  P  If  you  allow  him  "  dives "  costs,  he 
might  put  them  into  his  pocket  and  make  a  posi- 
tive profit,  thereby  taking  an  undue  advantage  of 
the  great  indulgence  afforded  him  of  letting  him 
sue  as  a  pauper.  Stress  has  been  laid  on  the 
practice  of  the  old  ecclesiastical  courts;  but  I 
think  that  practice  has  no  application  here.  The 
ecclesiastical  courts  had  no  power  to  grant  a 
divorce  n  vineulis,  and  therefore,  so  far  as  any 
analogy  is  to  be  called  in  aid,  the  analogy  of  the 
common  law  courts  should  be  adopted. 

BiOBT,  L.J. — I  am  of  the  same  opinion.  Even 
if  it  were  made  plain  that  the  practice  of  the  old 
ecclesiastical  courts  was  as  has  been  contended 
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for,  I  do  not  see  how  it  applies  here.  Sir  James 
Hannen  laid  down  a  rule,  and  so  established  a 
practice,  which  seems  not  unreasonable.  It  was 
that  which  has  been  adopted  by  all  the  other  divi- 
sions of  the  High  Court,  and  has  been  accepted 
by  the  House  of  Lords  as  the  better  practice.  It 
is  a  good  rule,  and  we  should  be  taking  on  our- 
selves a  great  responsibility  if  we  overruled  the 
President  on  the  ground  that  we  were  bound  by 
an  old  practice  which  is  not  admitted. 
Solicitors :  Bramall,  White,  and  Sanders, 


Tuesday,  July  16. 
(Before  Lindlbt,  Lopes,  and  Biobt,  LJ^J.) 
Thb  Metbopolitan  Coal  Conbuuebs  Asso- 
ciation    Limited     v.     SoBiHaEoiTB     ard 
Co.  (a) 

APPEAL  FBOK  THE  QUEEN'S  BENCH  DIVISION. 

Company — liistte  of  shares — Brokers  ctymmission 
for  placing  shares — Whether  ultra  vires. 

Where  the  services  of  brokers  are  reasonably  neces- 
sary to  assist  in  the  issue  of  the  eapitai  of  a 
limited  company,  the  payment  of  a  reasonable 
commission  to  them  for  procuring  applicants  for 
shares  can  properly  be  made  out  of  Oie  eapitcu  of 
the  company,  whether  authorised  by  its  memo- 
randum.  of  association  or  not,  there  being  nothing 
illegal  or  contrary  to  the  policy  of  the  CompaiUes 
Acts  in  such  payment. 
•The  Lydney  and  Wigpool   Iron  Ore  Company 
Limited  v.  Bird  (55  L.  T.  Bep.  558;  33  Ch.  JHv. 
85)  and  Be  The  Faure  Electric  Accumulator 
Company  Limited  (59  L.  T.  Bep.  918 ;  40  Gh. 
Div.  141)  distinguished. 
Decision  of  the  Divisional  Cowrt  [Day  and  Wright, 

J  J.)  affirmed. 
The   above-named  association  was  incorporated 
on  the  3Ist  Jan.  1889  with  a  capital  of  260,0001., 
divided  into  50,000  ordinary  shares  of  11.  each, 
and  20,000  preference  shares  of  102.  each. 

By  the  memorandum  of  association,  clause  3, 
sub-clause  (I),  one  of  the  objects  of  the  association 
was  stated  to  be  : 

To  pajr  out  of  the  funds  of  the  sssooistion  all 
brokerages,  oommiaaiong,  le^al  and  other  expenses  for 
the  issiiingf  of  the  capital,  and  in  reapeot  of  the  forma- 
tion of  the  association. 

By  the  articles  of  association  it  was  provided 
(inter  alia)  as  follows : 

Art.  113.  The  bnainess  of  the  assooiation  shall  be 
managed  by  the  board,  who  may  pay  all  brokerages  (if 
any)  payable  in  respeot  of  the  placing  of  any  of  the 
shares  in  the  association. 

On  the  7th  Feb.  1889  a  prospectus  of  that  date 
was  issued  on  behalf  of  tne  association  inviting 
applications  for  its  preference  and  ordinary 
shares.  Copies  thereof,  together  with  forms  of 
application  for  shares,  were  distributed  to  certain 
stockbrokers,  among  other  persons. 

At  a  meeting  of  the  subscribers  to  the  memo- 
randum and  articles  of  association,  acting  as  the 
first  directoi's,  held  in  Feb.  1889,  it  was  resolved 
that  the  secretary  should  be  authorised  to  inform 
any  brokers  or  agents  who  might  be  disposed  to 
assist  in  placing  the  capital  of  the  association 
that  the  association  would  pay  in  consideration 
of  such  assistance  a  brokerage  of  58.  per  share  on 

(a)  Baported  bj  E.  A.  Scratchlit,  Esq.,  Banister-*t-L»w. 
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pi-eference  shares  and  6<2.  per  share  on  ordinary 
shares. 

J.  and  A.  Scrim(;eonr  and  Go.,  a  firm  of  stock- 
brokers, carrying  on  business  in  the  city  of 
London,  made  application  to  the  secretary  in  the 
names  of  certain  clients  of  theirs  for  preference 
and  ordinary  shares  in  the  association,  and  the 
same  were  allotted  accordingly. 

On  the  11th  March  1889  the  secretary  forwarded 
to  Scrimgeour  and  Go.  a  cheque  for  262.  lOs. 

This  payment  was  made  bv  way  of  brokerage  or 
commission  on  the  applications  for  shares  upon 
which  the  stockbrokers'  names  were  stamped,  on 
the  footing  that  they,  by  forwarding  such  appli- 
cations for  sharw,  had  thereby  placed  the  shares 
subsequently  allotted  upon  such  applications ;  and 
that  under  such  circumstances  the  association 
was  justified  under  its  memorandum  and  articles 
of  association  in  paying  such  brokerage. 

B^  an  order,  dated  the  20th  Jan.  1^0,  the  asso- 
ciation was  ordered  to  be  wound-up,  and  an 
official  liquidator  was  appointed. 

In  Aug.  1892  the  met  of  the  payments  for 
brokerage  came  to  the  knowledge  of  the  official 
liquidator,  and  subsequently,  in  accordance  with 
the  directions  of  the  chief  clerk,  this  action  was 
commenced  against  Scrimgeour  and  Go.,  in  the 
Mayor's  Court,  London,  on  the  24th  May  1894, 
for  the  return  of  the  brokei-a^e  paid  by  the 
directors  of  the  plaintiff  association  to  the  defen- 
dants on  the  lltn  March  1889,  on  the  ground  that 
the  payment  of  that  sum  was  without  considera- 
tion and  was  ultra  viret. 

The  trial  of  the  action  took -place  on  the  18th 
Feb.  1895  before  the  Recorder  (Sir  Gharles  Hall), 
who  found  a  verdict  for  the  defendants. 

Against  that  decision  the  plaintiff  association 
app^ed  to  the  Divisional  Court  (Day  and  Wright, 
Jj.),  on  the  ground  that  there  never  was  any 
contract  beween  the  plaintiff  association  and 
the  defendants  that  the  association  would  pay 
brokerage  or  commission  on  shares  applied  for  by 
or  through  the  defendants ;  and  that  in  default 
of  such  contract  the  payment  by  the  directors  to 
the  defendants  of  the  sum  of  2bl.  Us.  out  of  the 
funds  of  the  association  by  way  of  brokerage  or 
commission  on  shares  applied  for  by  or  through 
the  defendants  was  a  breach  of  trust  on  the 
part  of  the  directors  who  made  such  pay- 
ment, notwithstajiding  the  express  powers  in 
relation  to  the  payment  of  bi-okerage  and  com- 
mission contained  in  the  memorandum  and 
articles  ot  association ;  and  that  the  defendants 
in  receiving  such  sum  imder  such  circumstances 
became  participators  in  such  bi-each  of  trust,  and 
were  liable  to  repay  the  same  to  the  association. 
Also  on  the  gi'oond  that,  even  if  the  said  sum 
had  been  paid  in  pursuance  of  a  contract  in  that 
behalf  previously  entered  into  between  the  asso- 
ciation and  the  defendants,  such  payment  was 
ultra  vires  the  association  notwithstanding  the 
express  terms  in  that  behalf  contained  in  the 
memorandum  and  articles  of  association,  as  being 
a  payment  in  the  nature  of  a  discount  upon  the 
snares  in  respect  of  which  such  payment  was  made. 

The  appeal  was  heard  on  the  25th  April  1895, 
when  the  following  judgments  were  delivered : — 

Day,  J. — I  am  of  opinion  that  this  appeal 
should  be  dismissed.  I  nave  listened  attentively 
to  what  Mr.  Cock  has  argued  before  us,  but  I 
must  confess  that  I  cannot  discover  upon  what 


grounds  this  action  can  be  maintained.  It  appears 
that  this  was  a  company  in  course  of  formation, 
and  the  company  issued  a  number  of  prospectuses 
and  forms  of  application,  and  it  seems  to  have 
sent  a  bundle  oi  these  to  the  defendants,  who 
were  brokers  in  the  City.  The  only  object  with 
which  they  were  sent  to  these  brokers  was  to  use 
them — ^not  to  use  them  for  themselves  only,  but 
to  get  them  used  by  their  clients.  The  brokers 
in  the  City  were  likely  to  have  clients  who  might 
be  disposed  to  take  shares,  and  who  would  wish 
to  fill  up  applications  for  shares,  and  the  docu- 
ments were  sent  to  the  brokers  for  the  purpose  of 
inducing  their  clients  to  do  so.  The  comtmny 
did  what  is  stated  to  be  usual  in  tiie  City. 
Having  got  their  clients  to  fill  up  the  applioitioiiB 
for  shares,  the  brokers  sent  the  appbcations  to 
the  office  of  the  company.  Each  application  for 
shares  is  stamped  with  the  name  of  the  broker 
who  has  obtained  the  application,  in  this  case 
with  the  names  of  the  defendants.  After  the 
company's  shares  were  issued  a  cheque  was  sent 
to  the  defendants.  In  accordance  with  the  prac- 
tice which  we  are  told  exists,  the  company  felt 
bound  to  pay  the  commission  upon  the  applica- 
tions for  shares.  Accordingly  the  company  ap- 
pears to  have  paid  to  the  defendants  a  considerable 
sum  of  money  as  commission  upon  the  applica- 
tions for  shares  which  they  sent  in,  and  which 
were  stamped  with  their  name.  Being  stamped 
with  their  name  there  was  something  in  the 
nature  of  an  application  for  payment  oi  the  com- 
mission. Although  there  was  no  letter  there  was 
a  stamp  upon  the  applications  for  shares,  which 
is  as  good  as  a  letter.  Thereupon  this  company, 
it  may  be  said  to  their  credit,  at  once  sent  to  the 
brokers  the  amount  of  commission  which  they 
say  they  had  earned.  Now,  having  paid  this 
money,  the  company,  as  is  not  surprising,  having 
spent  a  certain  quantity  of  its  capital  in  reward- 
ing brokers  for  inducing  their  clienta  to  sign 
applications  of  this  sort,  went  into  liquidation. 
Having  gone  into  liquidation,  it  occurs  to  the 
liquidator  that  he  might  recover  the  money  from 
the  brokers  to  whom  such  commissions  had  been 
paid.  I  am  not  going  to  discuss  the  question  of 
whether  these  commissions  are  lawful  payments 
as  between  the  broker  and  his  clients.  I  will  not 
discuss  the  question  whether  it  is  a  right  or  a  fair 
thing  for  a  broker  to  take  commissions  from  a 
company  for  procuring  his  own  clients  to  sign 
applications  for  shares  in  a  company  which  is  to 
pay  him  commission.  That  question  has  been 
raised  in  this  case,  but  it  is  unnecessary  to  con- 
sider it.  I  am  at  a  loss  to  find  what  grounds 
there  are  for  the  action  brought  by  the  liquidator. 
It  is  said  that  the  money  has  been  paid  without 
any  contract.  1  see  overwhelming  evidence  of  a 
contract.    The  company  sent  to  the  brokers  the 

frospectuses  and  the  letters  of  application.  The 
rokers  returned  them  filled  up  by  their  clients 
with  their  stamp  upon  them,  which  is  equivalent 
to  a  demand  for  the  money  for  their  hire,  accord- 
ing to  the  well-known  practice  in  the  City. 
Thereupon  the  company  pay  the  amount  due 
for  the  services  in  which  the  brokers  have  been 
engaged.  I  am,  1  i-epeat,  at  a  loss  to  understand 
on  what  ground  the  company  or  its  liquidator 
can  recover  back  that  money.  I  pressed  Mr. 
Cock  to  give  some  explanation  of  the  action — ^to 
tell  me  on  what  grounds  it  is  based ;  but  he  says 
simply  that  the  payment  of  the  brokerage  is  an 
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unlawful  payment.  It  may  be  in  some  respects  a 
very  inconvenient  ayatem ;  that  I  sav  nothing 
about.  But  the  persons  who  can  complain  of  the 
inconvenience  are  not  the  persona  who  ask  for 
these  express  services,  who  eet  these  particular 
services,  and  who  par  for  these  particular  ser- 
vices. It  does  not  he  in  their  mouths  to  say, 
"  We  should  like  now,  as  we  have  failed  in  busi- 
ness, to  get  the  monev  back  again."  That  does 
not  seem  to  me  to  he  in  their  mouths  at  all. 
No  other  point  seems  to  have  been  taken  at  the 
trial;  no  question  seems  to  have  been  raised  at 
the  trial  as  to  whether  it  is  contrary  to  the 
general  policy  of  the  law  or  not.  I  am  sure  I  do 
not  know  that  it  is.  I  give  no  opinion  upon  that 
snbject.  But  it  is  perfectly  clear  that,  according 
to  the  provisions  of  this  companv'a  articles  of  asso- 
ciation, the  directors  are  allowea  to  pay  out  of  the 
capital  of  the  company  such  commissions  as  they 
think  fit  for  getting  the  capital  of  the  company 
taken  up.  Therefore  it  seems  to  me  that,  the 
burden  of  proof  resting  upon  the  plain  tifE,  no  case 
has  been  made  out  by  the  plaintifE  which  would 
entitle  the  plaintiff  to  recover  from  the  defendants 
these  moneys.  I  am,  therefore,  of  opinion  that 
this  appeal  must  be  dismissed. 

Wkioht,  J. — I  am  not  at  all  sure,  having 
regard  to  the  memorandum  of  association  of  this 
company,  as  well  as  the  articles,  that  it  was  illegal 
for  Uie  directors,  as  between  themselves  and  uie 
company,  to  pay  something  to  the  brokers  for 
services  in  bringing  in  subscriptions.  But,  even 
if  it  was  illegal  or  ultra  vires  on  the  part  of  the 
directors,  and  as  between  them  and  the  company 
so  that  the  directors  might  be  ordered  to  malce  it 
good  to  the  company,  it  is  a  very  different  ques- 
tion when  you  seek  to  recover  from  strangers  the 
money  paid.  I  very  much  doubt  whether  it  is 
enough,  as  againat  a  stranger,  to  show  that  the 
payment  of  the  money  was  ultra  virea.  I  think 
that  it  is  not  enough,  and  that  there  must  be 
something  which  would  make  out  what  was 
necessary  to  satisfy  one  of  the  few  equitable 
causes  of  action  at  common  law  for  money  had 
and  received.  It  would  not  be  enough  to  say 
simply  that  the  person  who  paid  the  money  had 
no  strict  legal  right  to  pay  it.  That  is  all  at  most 
that  Mr.  Cock  has  shown,  and  the  Recorder  has 
simply  held  that  he  is  not  satisfied  that  that 
money  was  paid  under  circumstances  which  con- 
stituted money  had  and  received  to  the  use  of 
the  company.  We  cannot  say  as  a  matter  of 
law  that  ne  ought  to  have  been  satisfied.  There- 
fore this  appeal  fails.  The  appeal  is  diamissed 
with  costs. 

From  that  decision  the  plaintiff,  by  leave,  now 
appealed. 

Sunn/en  Eady,  Q.C.  and  Qutn  for  the  appellant. 
— ^Although  the  memorandum  and  art.icles  of 
association  of  this  association  authorised  the 
payment  by  the  directors  of  brokerages  in  respect 
of  the  placmg  of  any  of  the  shares,  yet  we  submit 
that  such  payments,  whether  made  in  pursuance 
of  a  contract  express  or  implied  between  the 
association  and  the  defendants,  were  ultra  vires 
the  association : 

■  T7>«    Lydney    and     Wigpool    Iron   Ore    Company 
Limited  v.  Bird,  55  L.  T.  Bep.  558  ;  33  Ch.  Div. 
85,95; 
Rt    The    Faure    Slectrie    Accumulator   Company 
Limited,  59  L.  T.  Bep.  918 ;  40  Ch.  Diy.  141. 


The  payments  in  question  were  payments  made 
out  of  capital,  and  therefore  reduced  pro  tanto 
the  capital  which  upon  principle  a  company, 
formed  under  the  Compames  A.cts,  is  bound  to 
keep  intact.  The  payment  of  brokerages  in 
respect  of  the  placing  shares  is  equivalent  to 
issuing  the  shares  at  a  discount,  which  is  clearly 
invalid : 

R«  The  Licensed  Victualleri^  Mutual  Trading  Aito- 
cialion ;  Ew  parte  Audain,  60  L.  T.  Bep.  684 ; 
42Ch.Div.  1; 
Se  The  AVmada  and  Tiriio  Company,  59  Ii.  T.  Bap. 

159  ;  38  Ch.  Div.  415  ; 
The  Ooregum  Ovid  Mining  Company  v.  Bop«r,  60 
L.  T.  Bep.  427;  (1892)  App.  Gas.  125. 

The  application  of  the  association's  funds  in 
payment  of  brokerage  or  commission  ia  not  lega- 
lised by  the  fact  of  such  payments  being  ex- 
pressly authorised  by  its  memorandum  and 
articles  of  association.  Such  payment  is  in  effect 
a  reduction  of  capital  otherwise  than  is  sanc- 
tioned by  the  Companies  Acts.  Express  power  in 
the  memorandum  of  asaomation  cannot  validate 
what  is  invalid  by  statute : 

Trevor  v.  Whitvoortk,  57  L.  T.  Bep.  457 ;  12  App. 
Cm.  409, 436. 

JeJf,  Q.C  and  A.  T.  ToUer,  for  the  respondeuts, 
were  not  caUed  upon  to  argue. 

LiNDLBT,  L.J. — ^This  is  an  attemi>t  to  posh 
some  sensible  and  well-recognised  doctrines  oi  this 
court  to  an  absurdity  ;  and  I  think  that  it  ia  the 
duty  of  the  court  to  resist  any  such  extension  of 
those  doctrines.  The  law  is  clear  that  limited 
companies  cannot  issue  shares  at  a  discount. 
What  is  the  meaning  of  that  P  The  meaning  of 
that  is,  that  shares  cannot  be  issued  upon  terms 
which  are  inconsistent  with  the  provisions  of  the 
statutes  relating  to  Umited  companies.  In  other 
words,  the  statutes  having  said  that  every  holder 
of  a  share  shall  pay  so  much  for  it,  a  company 
cannot  issue  the  share  u^n  the  terms  that  the 
shareholder  shall  pay  less.  That  is  the  whole  of 
the  theory  of  issuing  shares  at  a  discount.  Now 
how  can  this  payment  of  brokerages  be  said  to 
be  issuing  shares  at  a  discount  ?  The  transaction 
here  is  tms  :  The  company  have  by  the  articles  of 
association  authorised  its  directors  to  pay  to 
brokers  a  fair  and  reasonable  commission  for  their 
services  in  procuring  people  to  take  shares.  That 
is  what  they  have  done.  What  is  there  wrong  in 
thatP  What  is  there  contrary  to  the  Acts  of 
Parliament  in  that — what  is  there  illegal  in  that 
in  any  sense  or  shape  ?  I  confess  I  cannot  see 
the  shghtest  sign  of  any  illegality.  That  it  may 
be  so  manipulated  as  to  lead  to  the  issue  of  shares 
at  a  discount  is  possible,  and  when  such  a  case 
arises  we  will  deal  with  it.  But  we  are  free  from 
anything  of  the  sort  here.  I  do  not  myaelf  attach 
the  slightest  importance  to  the  clause  in  the 
memorandum  of  association — ^the  clause  which 
says  that  it  shall  be  one  of  the  objecte  of  the 
company  to  pay  out  of  ito  funds  brokerages  for 
the  issuing  of  the  capital.  It  is  an  authority  to 
the  directors  to  apply  the  money  of  the  company 
in  that  war  if  the  directors  in  their  judgment 
should  think  it  expedient  But  to  suppose  that  a 
clause  is  any  the  better  for  being  in  the  memo- 
randum would  be  a  grievous  legal  misteke.  The 
directors  are  authorised  by  the  articles  of  asso- 
ciation to  do  it,  and  they  have  done  it.  Now  it  is 
said  not  only  that  the  directors  are  liable  for 
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misapplying  the  funds  of  the  company,  but  that 
the  recipients  of  the  money  are  liable  to  repay  the 
money.  That  is  a  step  further  than  any  case  has 
gone  yet.  I  do  not  mean  to  say  as  a  matter  of 
law  that  a  company  cannot  maintain  an  action  at 
law  to  recover  money  which  is  its  own,  if  it  is 
improperly  in  the  hands  of  other  people.  I  dare- 
say it  can.  But  I  am  addressing  myself  to  the 
root  of  this  question,  not  to  the  question  of  remedy 
— whether  it  is  legal  or  equitable.  I  am  addressing 
myself  to  the  question  whether  there  is  anything 
wrong  in  this  payment  of  brokerages,  or  whether 
there  is  anything  ulira  vires.  I  cannot,  as  I  have 
already  said,  come  to  the  conclusion  that  there  is 
anything  wrong  in  it  at  all.  My  brothers  have 
put  a  case,  that  of  paying  newspapers  for  adver- 
tising a  company,  and  Mr.  Quin  felt  that  the 
analogy  was  rather  close,  and  he  went  the  whole 
length  of  saying  that  that  is  an  illegal  payment, 
and  that  the  company  could  recover  back  from 
the  newspapers  money  paid  for  advertisementa. 
All  I  can  say  is,  that  it  startles  me  to  hear  any 
snch  doctrine.  No  court  has  ever  sanctioned  such 
a  theory,  and  I  do  not  suppose  that  any  court  ever 
will,  and,  for  anything  I  know,  money  may  be  paid 
out  of  capital  for  sucn  a  purpose.  But  then  Mr. 
Swinfen  £!ady  says  that  the  present  point  has 
been  decided  by  Kay,  L.J.  (then  £^,  J.)  in  i2e 
The  Faitre  Electric  Accumulator  Company  (59 
L.  T.  Rep.  918 ;  40  Ch.  Div.  141),  and  also  by  this 
court  in  The  Lydney  and  Wigpool  Iron  Ore 
Company  v.  Bird  (56  L.  T.  Rep.  558 ;  33  Ch.  Div. 
85).  Now  as  regards  The  Lydney,  &c.,  Company 
T.  Bird,  although  there  is  that  expression  in  the 
judgment  of  the  court  (on  page  96  of  33  Ch  Div.) 
to  which  Mr.  Swinfen  Eady  referred,  and  to  which 
I  adhere,  it  has  application  of  course  to  the 
circumstances  of  that  case,  and  the  circumstances 
of  that  case  have  not  the  slightest  resemblance  to 
the  circumstances  of  this  case.  There  was  a 
person  named  James  Bird,  who  was  a  promoter  of 
the  company,  and  he  secretly  made  aprofit  at  the 
expense  of  the  company  of  10,800{.  He  was  made 
lialble  for  it.  He  said :  "  I  have  spent  50002.  as  a 
consideration  which  I  gave  to  William  Bird  for 
guaranteeing  me  that  shares  should  be  taken  up 
in  this  company."  We  disallowed  James  Bird 
that  bill.  The  whole  thing  was  a  juggle  from 
beginning  to  end,  and  we  disallowed  it  on  the 
ground  ttiat  it  was  an  improper  transaction,  and 
so  it  was.  It  has  nothing  whatever  to  do  with, 
and  is  far  away  and  remote  from,  such  a  case  bs 
this,  where  there  is  no  juggle  and  no  impropriety 
at  all.  As  regards  Re  The  Faure  Electric  Accumu- 
lator Company  (ubi  sup.),  no  doubt  Kay,  J.,  as  he 
then  was,  did  apparently  hold  that  these  brokerage 
payments  were  illegal,  being  paid  out  of  capital, 
and  he  made  the  directors  there  liable  for  them. 
If  that  decision  is  understood  as  going  as  fai*  as 
to  compel  us  to  hold  that  these  payments  are 
illegal,  I  should  say  that  I  dissent  from  it,  and 
that  it  goes  a  great  deal  too  far.  I  doubt  very 
much,  however,  if  you  look  at  the  facts,  that  the 
learned  judge  did  intend  to  go  as  far  as  that.  I 
doubt  wheuier  he  regarded  the  commissions 
there  as  ordinary  commissions  of  a  reasonable 
amount,  payable  in  the  ordinary  course  of  busi- 
ness. I  think  that  he  treated  them  rather  as 
improper  payments,  rather  in  the  shape  of  bribes. 
I  have  not  looked  at  the  exact  amount  of  the  com- 
mission, but  I  think  that  was  what  was  running 
in  his  head.    Of  course,  if  he  took  that  view,  he 


was  perfectly  justified  in  holding  the  directora 
liable  to  replace  the  money  which  they  had  so 
misapplied.  If  it  is  to  be  understood  as  going 
further,  then  I  say  that  I  dissent  from  it  It 
appears  to  me  that  there  is  neither  principle  nor 
authority  to  support  such  an  appeal  as  tus,  and 
that  therefore  it  must  be  dismissed  with  costs. 
I  should  just  add  that  in  the  Lydney  case  (ubi 
sup.)  the  money  sought  to  be  recovered  was  not 
money  which  was  paid  by  the  company  for  placing 
shares,  and  it  was  money  which  they  objected  to 
pay  in  that  way.    It  is  wide  of  this  i 


Lopes,  L.J. — ^I  am  of  the  same  opinion.  It  ia 
said  that  these  payments  of  commission  to  broksTs 
for  placing  shares  of  the  company  are  uUra  vires, 
and  therefore  illegal.  Now,  so  far  as  I  can  ascer- 
tain, no  case  hitherto  seems  to  have  gone  that 
length.  The  case  chiefly  relied  upon  was  Be  The 
Faure  Electrio  Accumufator  Company  [ubi  sup.\ 
and  I  cannot  help  thinking,  aft^  reading  that 
case  as  well  as  I  can,  that  that  case  is  different 
and  that  the  learned  judge,  Eay,  J.,  proceeded 
upon  different  grounds.  I  tlunk  that  what  he 
thought  was  this :  he  thought  that  the  payments 
of  commission  to  brokers  there  were  not  bond  M* 
payments  for  work  and  labour  done — that  they 
were  not  payments  in  the  ordinary  way  of  busi- 
ness, but  rather  in  the  natui-e  of  bribes.  I  think, 
if  the  case  is  carefully  read,  that  that  is  the  con- 
clusion that  anybody  so  reading  it  would  arrive 
at.  I  do  not  think  for  one  moment  that  he 
regarded  the  payments  there  in  the  same  light  as 
we  are  justified  in  regarding  the  payments  here. 
And  it  is  not  for  one  moment  contended  here  bat 
that  these  payments  to  the  brokers  were  at  any 
rate  bond  fide  and  honest,  and  were  really  made 
in  respect  of  sei-vices  rendered.  In  the  result  as 
regards  these  payments  I  come  to  this  conclusion, 
that,  in  any  case  where  it  is  made  out  that  the 
services  of  the  brokers  are  reasonably  necessary, 
that  the  brokers  are  properly  employed  in  the 
issue  of  the  capital  of  the  company,  and  that  the 
payment  of  a  commission  of  so  much  per  share 
is  a  fair  and  just  payment  for  services  rendered, 
I  cannot  see  any  ground,  either  of  reason,  cf 
justice,  or  of  principle,  why  the  payment  should 
not  be  held  to  be  not  ultra  mres  and  unim- 
peachable. I  think,  therefore,  that  the  decision 
of  the  court  below  was  right,  and  that  this  appeal 
should  be  dismissed  with  costs. 

RiGBY,  L.J. — ^I  am  of  the  same  opinion.  I  do  not 
think  that  there  is  anything  in  the  case  of  The 
Lydney  and  Wigpool  Iron  Ore  Company  v.  Bird 
{ubi  sup.)  that  would  at  all  justify  the  decision 
that  we  are  asked  to  arrive  at  in  thi«  case.  There  a 
sum  of  I0,800Z.  of  concealed  property  was  taken 
by  a  promoter  out  of  the  capital  of  the  company, 
under  an  appearance  which  was  different  from  the 
reality — that  appearance  being  that  it  was  bona 
fide  purchase  money.  There  the  only  questaca 
was,  could  the  promoter  be  allowed,  out  of  that 
concealed  property,  a  sum  which  he  paid  to  lus 
brother  for  guaranteeing  shares — an  absolutely 
different  case  from  the  present  ?  With  reference 
to  the  case  of  Be  The  Faure  Electric  Aceumtdator 
Company  (ubi  sup.),  I  observe  that  that  case  is  a 
very  peculiar  one  in  some  respects.  First  "of  all, 
the  man  who  oast  doubt  on  the  company  in  that 
case  was  the  broker  himself,  who  apparently  had 
in  his  pocket  an  offer  from  his  client  to  take 
shares.  I  say  "  apparently,"  for  I  think  that  that 
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was  the  fact  in  the  case.  I  do  not  think  that  the 
broker  could  have  been  saccessfnl,  and  for  that 
work  he  got  paid  upwards  of  2000J.  No  doubt, 
looking  at  it  as  a  percentage  on  the  shares  of  the 
company — ^the  nominal  value  of  the  shares — that 
might  not  be  outrageous.  But  to  suppose  that 
a  company  can  fairly  pay  upwards  of  2000Z.  for 
work  in  that  w^  and  call  it  commission,  is  at  any 
rate  a  very  different  state  of  things  from  that 
which  we  have  to  deal  with  here.  In  the  present 
case  there  was  actual  work  done  in  respect  of  the 
shares,  and  the  brokers  wei-e  paid  what  appears  to 
be  shown,  or  is  allowed  to  be,  an  ordinary 
brokerage  for  the  work  that  thev  did.  I  confess 
that  I  am  not  prepared  to  hold  that  any  expendi- 
ture by  a  company  with  a  view  to  having  its 
capital  placed  is  necessarily  wrong.  If  you  can 
place  the  capital  by  way  of  advertisement,  I  do 
not  see  why  you  cannot  incur,  in  the  regular  way 
of  expenditure,  any  brokerage  to  brokers  for  pro- 
curing applications  for  shares.  I  think  that  on 
that  ground  the  action  altogether  fails,  and  that 
the  appeal  must  be  dismissed  with  costs. 

Appeal  dismitsed. 

SolicitorB    for    the    appellant,     Lumley    and 
Lumley. 

Solicitor  for  the  respondents,  H.  B.  Wade. 


Friday,  July  26. 

(Before  Lord  Esheb,  M.B.,  Kat  and 

Smith,  L.JJ.) 

Thb  Ownkbs  of  Gaboo  on  boabd  the  S.S. 

Maobi  Eino  v.  HuoHsa  and  anotheb.  (a) 
Shvaping—BiU   of  lading — Implied  warranty — 
Carriage  of  frozen  meat — FUneu  of  refrigerating 
maehinery  for  the  voyage — Praeiiee — Tritd  of 
preliminary  point  of  law — Appeal — Postpone- 
ment of  trial  ofietues  of  fact. 
Hard-firoten  meat  v>a»  shipped  on  board  a  vessel 
prmided  vnth  refrigerating  machinery,  for  car- 
riage from   Australia    to    London,    under    a 
"  refrigerator  biU  of  lading  "  by  which  the  ship- 
owner aareed  to  deliver  the  hard-froten  meat  i« 
good  order  and  condition  at  London. 
Held,  that,  in  the  absence  of  anything  to  the  con- 
trary contained  in  the  bill  of  lading,  there  was 
tmj>Iied  tn  it  an  absolute  warranty  by  the  ship- 
owner thai  the  refrigerating  machinery  in  the 
ship  was  fit,  at  the  tim,e  of  shipment,  to  preserve 
the  hard-froten  meat  under  the  ordinary  eircwm- 
stances  of  an  ordinary  voyage  from  Australia  to 
London. 
Held  also,  that  when  a  preliminary  point  of  law  it 
ordered  by  the  judge  to  be  tried  before  the  trial 
of  iseues  of  fact,  the  trial  of  those  issues  will  not 
take  place  until  the  final  determination  of  the 
preliminary  point  of  law. 
This  was  an  appeal  from  the  judgment  of  Mathew, 
J.  apon  a  point  of  law  ordered  by  him  to  be  tried 
before  the  trial  of  the  issues  of  iact  in  the  action. 
The  action  was  brought  in  respect  of  the  loss  of 
a  cargo  of  frozen  meat  shipped  by  the  plaintiffs, 
under  a  bill  of  lading,  on  Doard  the  defendants' 
ship  Maori  King  at  Hotson's  Bay,  Melbourne, 
Anstralia,  for  carriage  to  London. 

Shortly  after  starting  on  her  voyage,  the  refri- 
gerating   machinery  of   the  ship    broke    down, 

(•)  Bq»rted  b;  W.  W.  Obb  ud  E.  Hajilit  Smith,  Saqn., 
BanUten-U-Law. 


and  though  it  was  repaired  at  Sydney,  New  South 
Wales,  the  cargo  became  so  damaged  in  conse- 
quence of  the  breakdown  that  it  hsid  to  be  sold 
immediately  at  Sydney  at  a  loss. 

Mathew,  J.  ordered  that  the  question  whether 
there  was  in  the  bill  of  lading  an  implied  warranty 
that  the  refrigerating  machinery  of  the  ship  was 
reasonably  lit  at  the  time  of  shipment  for  the  car- 
riage of  the  hard-frozen  meat  from  Australia  to 
London  should  be  tried  before  the  trial  of  the 
issues  of  fact  in  the  action. 

The  following  is  a  copy  of  the  bill  of  lading 
under  which  the  frozen  meat  was  shipped,  so  faa' 
as  is  material  to  this  action. 

BefrigerutOT  Bill.  Freight  payable  on  delivery. 
Shipped  ia  apparent  good  order  and  oondition  .     . 

on  board  the  steamBhip  Maori  King  ...  for 
London,  with  liberty  to  receive  and  diaobarge  goods  at 
any  intermediate  port  .  .  .  4553  carcases  of  hard- 
frozen  matton  ...  to  be  delivered  (enbjeot  to  the 
exceptions  and  conditions  hereinafter  mentioned)  in  the 
like  good  order  and  oondition  ...  at  the  aforesaid 
port  of  London.  .  .  .  Steamer  shall  not  be  aoooont- 
able  for  the  condition  of  goods  shipped  under  this  bill  of 
lading,  nor  for  any  loss  or  damage  thereto  arising  from 
failnre  or  breakdown  of  maohinery,  insulation,  or  other 
appliances,  nor  for  detention,  nor  for  the  consequences 
of  any  act,  neglect,  default,  or  error  of  judgment  of  the 
master,  officers,  engineers,  crew,  or  other  persons  in  the 
service  of  the  owners,  nor  for  any  other  cause  whatso- 
ever. .  .  .  Loss  or  damage  resulting  from  any  of 
the  following  causes  or  perils  are  excepted,  viz. :  loss  or 
damage  from  coaling  on  the  voyage,  rust,  vermin, 
leakage,  sweating,  evaporation,  or  decay     .  acci- 

dents to  or  defects  in  hull,  tackle,  boilers,  or  machinery 
or  their  appurtenances,  barratry,  jettison,  neglect,  de- 
fault, or  error  in  judgment  of  the  master,  mariners, 
engineers,  or  others  in  the  service  of  the  owners. 

For  the  carriage  of  frozen  meat  under  such  a  bill 
of  lading  as  the  above,  it  is  customary  for  the 
shipowner  to  charge  a  higher  rate  of  freight  than 
for  carrying  ordinary  goods,  and  the  plaintiffs 
did  in  tbe  present  case  pay  an  increased  freight  in 
respect  of  their  shipment  of  frozen  mutton. 

July  2.—Pickford,  Q.G.  and  T.  E  Scrutton  for 
the  plaintiffs. — Apart  from  the  bill  of  lading 
there  was  a  genend  warranty  of  the  seaworthiness 
of  the  ship,  and  that  would  include  the  re- 
frigerating machinery.  There  was  an  obligation 
on  the  shipowner  to  provide  a  seaworthy  ship  to 
carry  the  cargo  safely  to  its  destination,  and 
having  regard  to  the  fact  that  the  cargo  was 
frozen  meat  which  could  not  be  carried  at  all 
except  by  means  of  refrigerating  chambers,  the 
warranty  of  seaworthiness  would  necessarily 
include  the  refrigerating  apparatus,  which  for 
this  particular  cargo  was  an  absolutely  necessary 
part  of  the  ship.  When  there  is  a  contract  to 
carry  goods  in  a  ship,  there  is,  in  the  absence  of  a 
stipulation  to  the  contrary,  an  implied  enga^- 
ment  or  warranty  on  the  part  of  the  shipowner 
that  the  ship  is  reasonably  fit  for  the  purpose  of 
carrying  the  goods,  and  not  merely  fit  to  en- 
counter the  perils  of  the  seas,  but  fit  to  carry  out 
the  contract  the  shipowner  has  made : 

Tattersall  v.  The   National  Steamship   Company 
Limited,  50  L.  T.  Hep.  299 ;  12  Q.  B.  Div.  297. 

The  ship  in  that  case  was  perfectly  sound,  but  could 
not  carry  the  cargo  of  cattle  by  reason  of  not 
having  been  disinfected,  and  the  plaintiff  was  held 
entitled  to  recover.  The  same  principle  was  laid 
down  in  Stanton  v.  Richardson  and  others.  (30 
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L.  T.  Rep.  643  ;  L.  Rep.  9  G.  P.  390)  where  the 
ship  was  perfectly  fit  and  seaworthy  except  for 
the  carriage  of  wet  sugar — which  was  the  cargo 
in  question — and  this  was  held  to  be  a  breach  of 
the  warranty  of  seaworthiness  entitling  the 
charterer  to  recoTer.  In  the  second  pmoe — 
assuming  that  there  is  a  general  warranty  of  sea- 
worthiness— there  is  nothing  in  the  bill  of  lading 
to  exclude  the  warranty.  Having  got  that  general 
warranty,  it  remains  to  consider  the  exceptions  in 
the  bill  of  lading.  These  exceptions  only  apply 
to  matters  arising  after  the  sailing  of  the  snip 
which  complies  with  the  above  warranty : 

Steel  T.  The  State  Line  Steamihip  Company,  37 

L.  T.  Bep.  883  ;  3  App.  Caa.  72  -. 
The  Olenfruin,  52  L.  T.  Bep.  769  ;   10  P.  Div.  103 ; 
The   Cargo   ex   Laertet,  57    L.  T.  Bep.  502;    12 

P.  Div.  187. 

Referring  to  the  bill  of  lading,  the  provision  that 
the  steamer  shall  not  be  liable  for  damage  arising 
from  failure  or  breakdown  of  machinery  does 
not  at  all  conflict  with  the  original  and  general 
warranty  of  seaworthiness,  which  is  in  all  such 
contracts;  and  the  second  class  of  exceptions, 
namely,  accidents  to  or  defects  in  the  machinery, 
&c.,  only  applies  to  a  ship  which  complies  with 
the  previous  part,  that  is,  a  seaworthy  ship.  For 
these  reasons  the  plaintiffs  are  entitled  to  recover 
in  respect  of  this  loss. 

Jotmh  Walton,  Q.G.  and  James  Fox  for  the 
defendants. — The  question  must  depend  on  the 
bill  of  lading.  The  paragi-aph  thei-ein,  that  the 
"  steamer  shaJl  not  be  accountable  for  any  loss  or 
damage  arising  thereto  from  failure  or  breakdown 
of  machinery,  insulation,  or  other  appliances  .  . 
.  .  or  any  other  cause  whatsoever,"  clearly  pro- 
tects the  shipowner  from  liability  io  this  case. 
Legally  the  shipowner  is  to  be  free  from  any 
claim  arising  from  the  condition  of  the  meat,  or 
loss  or  damage  to  it,  and  there  is  no  implied 
warranty  to  the  contrary,  for  the  clause  was 
intended  to  protect  the  smpowner  from  liability 
for  any  damage  or  loss  arising  from  the  meat 
getting  out  of  condition.  There  is  no  warranty 
that  the  refrigerating  apparatus  should  be  free 
from  all  latent  defects ;  but  the  contract  of  the 
shipowner  is  of  a  double  kind :  the  ship  must  be 
such  as  to  resist  wind  and  water,  and  be  fit  to 
carry  the  goods  against  wind  and  water,  and  the 
ship  must  not  be  such  as  to  impregnate  the  cargo, 
as  it  was  in  the  case  of  Tattersall  v.  The  National 
Steam$hip  Company  {ubi  sitp.).  which  has  really 
no  bearing  on  this  case.  That,  however,  is  not 
this  case.  The  ship  here  was  pei-fectly  right  and 
fit  to  receive  the  cargo  in  evei^  sense  ;  was  sound 
and  fit  to  resist  wind  and  water,  and  was  not 
condemned  as  in  TattersaU'g  case  {ubi  sup.).  All 
that  happened  was,  that  the  refrigerating 
machinery,  which  had  to  go  on  during  the  voyi  ge, 
broke  down.  That  machinery  was  not  indis- 
pensable for  the  carriage  of  the  meat,  and  formed 
no  part  of  the  carriage,  but  was  merely  necessary 
for  the  safe  keeping  of  the  meat.  There  is  a  two- 
fold duty  here — the  duty  of  the  carrier  and  the 
duty  of  the  refrigerator.  The  duty  as  to  the 
carriage  is  on  the  shipowner,  and  he  undertakes 
not  only  to  carry,  but  also  to  do  all  he  can  to 
refrigerate  the  meat;  but  he  does  not  in  any 
sense  warrant  that  there  shall  be  no  breakdown 
in  the  machinery  for  that  purpose.  The  case  of 
Sansinena  and  Co.  v.  Houston  and  Co.  (66  L.  T. 


Rep.  246 ;  and  in  the  House  of  Lords,  68  L.  T. 
Rep.  567),  does  not  apply  here,  as  that  case  arose 
under  a  very  special  contract.  The  defendants 
are  right  upon  both  points,  that  there  was  no 
general  warranty  of  seaworthiness  as  to  this 
machinery,  and  that  the  case  comes  within  the 
exceptions  of  the  bill  of  lading. 

Piekford,  Q.C.  in  reply. 

July  2. — Mathew,  J. — This  is  an  action  brought 
to  recover  damage  alleged  to  have  been  caused 
to  a  cai^o  of  frozen  meat  on  the  ground  of  the 
breakdown  of  the  refrigerating  machinery.  Before 
the  investigation  of  the  facts  of  the  case  it  haa 
been  considered  desirable  bv  the  pai-ties  that  the 
question  of  principle  should  be  determined  between 
them,  namely,  whether  or  not  the  loss  was  caused 
by  breach  of  the  warranty  of  seaworthiness.  That 
turns  upon  the  terms  of  the  bill  of  lading.  The 
bill  of  lading  was  in  some  respects  in  the  ordinary 
form.  It  contains  as  usual  the  positive  obligation 
of  the  shipowner.  It  refers  to  the  description  of 
the  cargo  as  having  been  shipped  in  apparent 
good  order  and  condition,  and  also  to  delivery, 
subject  to  the  exceptions  and  conditions  mentioned, 
in  like  good  order  and  condition.  This  stipulation 
places  an  obligation  on  the  shipowner  to  provide  a 
ship  fit  to  carry  the  cargo  to  itia  destination.  The 
exceptions  refer  to  the  incidents  that  may  oocar 
in  the  course  of  the  voyage  subsequent  to  the 
sailing  of  the  ship.  These,  when  construed,  are 
not  to  be  inconsistent  with  this  obligation  as  a 
paramount  obligation  in  the  shipovmer  to  provide 
a  fit  and  proper  ship.  That  this  is  the  true  mode 
of  construction,  and  that  the  exceptions  in 
ordinary  bills  of  lading  do  not  apply  nntil  the 
voyage  has  been  entered  upon,  is  sufficiently 
shown  by  the  caMs  of  Steel  v.  The  State  Lint 
Steam^htp  Company  (37  L.  T.  Rep.  33S ;  3  App. 
Gas.  72) ;  TattersaU  v.  The  National  Steamtkip 
Company  Limited  (50  L.  T.  Rep.  299;  12  Q.  B. 
Div.  297);  The  Gknfniin  (52  L.  T.  Rep.  769:  10 
P.  Div.  103).  The  plaintiffs  contended  that  the 
exceptions  in  the  bill  of  lading  were  to  be  con- 
strued in  this  ordinary  way,  and  that  they  were 
all  consistent  with  the  primary  obli^tion  on  the 
shipowner  to  provide  a  seaworthy  ship  fit  to  cany 
the  cargo  to  its  destination.  For  the  defendants 
it  was  said  that  the  exceptions  in  the  particnlar 
case  were  so  expressed  as  to  qualify  or  abrogate 
this  ordinary  warranty  of  seaworthiness,  and  that 
in  the  events  that  occurred  the  defendants  were 
not  liable,  and  that  at  any  rate  with  respect  to 
this  question  of  principle  they  were  not  liable  for 
any  breach  of  the  suggested  warranty  of  sea- 
worthiness. The  bill  of  lading  contains  a  number 
of  clauses  not  material  to  this  particular  question, 
but  the  clause  relied  upon  by  the  defendants  was 
this :  "  Steamer  shall  not  be  accountable  for  the 
condition  of  goods  shipped  under  the  bill  of 
lading,  nor  for  any  loss  or  damage  thereto 
arising  from  failure  or  breakdown  of  machinery, 
insulation  or  other  appliances,  nor  for  detention, 
nor  for  the  consequences  of  any  act,  neglect 
default,  or  error  of  judgment  of  the  maebex, 
officers,  engineere,  crew,  or  other  persons  in  the 
service  of  the  owners,  nor  for  any  other  cause 
whatsoever."  It  is  said  that  it  is  impossible  to 
give  full  effect  to  the  language  of  the  clause 
without  coming  to  the  conclusion  that  any  nnder- 
taking  as  to  seaworthiness  of  the  ship  was 
cancelled.    It  is  noticeable  about  ihe  clause  that 
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it  only  appliea  to  the  servants  of  the  owners  when 
tha  question  of  negligence  is  referred  to,  and 
does  not  refer  to  any  obligation  on  the  owners 
themselves.  Is  that  clanse  consistent  with  the 
obligation  of  the  shipowner  to  provide  a  sea- 
worthy sbipP  Glearly,  it  appears  to  me,  it  is, 
and  that  full  effect  will  be  given  to  the  clanse  by 
construing  it  to  apply  only  to  the  incidents 
of  the  voyage  after  we  ship  has  sailed  in  a  sea- 
iworthy  condition.  The  general  phrase  "  for  any 
canse  whatsoever  "  really  conveys  no  clear  set  of 
ideas  to  anybody's  mind,  but  they  come  under 
the  descriptioi.  of  the  other  exceptions  naturally 
and  easily,  namely,  cases  arising  after  the  ship 
has  saileid  in  a  seaworthy  condition  on  her 
-voyage.  Attention  was  called  to  another  portion 
of  the  bill  of  lading.  The  claase  in  qaestion  is 
clearly  applicable  to  this  peculiar  cargo — a  cargo 
of  frozen  meat,  which  could  never  be  carried 
safely  to  it«  destination  without  being  kept  in  a 
frozen  condition.  The  other  clanse  is  a  clause 
applicable  to  the  ship  under  all  circumstances, 
and  with  any  cargo  on  board,  and  this  is  the  form 
^th  which  we  are  familiar.  Attention  was  called 
to  this  portion  of  it :  "  defects  in  hull,  tackle, 
boilers,  or  machinery,  or  their  appurtenances, 
neglect,  default,  or  error  in  judgment  of  the 
master,  mariners,  engineers,  or  others  in  the 
service  of  the  owners."  It  is  said  those  general 
words  rescind  and  abrogate  the  contract  of  sea- 
worthiness Defects  in  hull  at  the  time  the 
cargo  was  put  on  board  are  specially  and  particu- 
larly excepted  from  the  obhgation  of  the  ship- 
owner; but  in  construing  these  clauses  in  this 
way  we  must  bear  in  mind  the  history  of  each  of 
them.  They  were  introduced  to  protect  the  ship- 
owner where  a  decision  of  the  court  had  pro- 
nounced that  he  was  not  free  from  the  obligation 
of  the  bill  of  lading,  and  '*  defects  in  the  hull " 
weie  no  doubt  introduced  in  the  hope  that,  how- 
ever that  defect  was  caused,  the  shipowner  would 
be  exonerated.  But  these  words  "  defects  in  the 
hull  and  machinery,"  if  they  stood  alone,  would 
not  protect  the  shipowner  where  the  d^ect  was 
due  to  the  negligence  of  those  in  charge  of  the 
vessel.  To  save  the  owner  from  that  liability. 
the  other  words  referring  to  the  negligence  of 
those  in  charge  of  the  ship  have  been  introduced. 
Full  effect  may  therefore  be  given  to  the 
whole  clause,  taking  every  portion  of  it  into 
consideration,  by  this  interpretation,  that  it  was 
meant  to  protect  the  shipowners  from  a  defect  in 
the  hull  and  machinery,  even  where  the  negli- 
gence of  those  on  board  was  the  cause  of  that 
defect.  With  regard  to  the  bill  of  lading,  so  far 
as  I  have  dealt  with  it,  the  plaintiffs  would 
appear  to  be  entitled  to  insist  upon  the  existence 
of  a  warranty.  An  alternative  view,  however, 
was  put  forward  by  the  defendants,  and  it  was 
said  that  the  interpretation  of  a  document  of 
this  kind  depends  upon  all  the  circumstances,  imd 
that  every  thmg  has  to  be  looked  at ;  that  this  is 
a  very  peculiar  bill  of  lading  and  pu^ht  to  receive 
a  peculiar  construction.  It  is  a  bill  of  lading 
applicable  to  frozen  meat,  and  a  bill  of  lading 
which  imposes  upon  the  shipowner  a  provision  for 
the  safe  carrying  of  that  cargo  of  frozen  meat. 
It  was  said,  and  undoubtedly  it  is  trne,  that  the 
owner  of  the  ship  is  responsible,  under  his 
warranty  of  seaworthiness,  to  provide  a  ship  fit  to 
enoounter  the  ordinary  sea  perils  of  the  voyage. 
In  this  case  be  has  to  do  something  more — he  has 


to  provide  for  the  safety  of  the  cargo.  How  is 
he  to  do  that  ?  It  is  said  that  it  is  most 
unreasonable  to  suppose  that  he  would  enter 
into  a  positive  warranty  that  the  machinery 
should  be  fit,  and  that  the  reasonable  inter- 
pretation is  that  he  only  intended  to  promise 
that  due  care  should  be  taken  to  provide  that 
machinery ;  and  it  was  said  what  a  hardship  it 
would  be  on  the  shipowner  to  suppose  that  anybody 
would  enter  into  that  obligation ;  this  is  most 
complicated  machinery,  and  it  is  very  unlikely 
that  he  would  do  more  than  undertake  to  employ 
proper  persons  to  provide  the  machinery,  and 
proper  persons  to  look  after  it;  and  that  ought  to 
oe  the  proper  meaning  of  the  bill  of  lading.  If 
there  were  any  authority  for  that,  I  should  be 
prepared  with  great  deference  to  follow  it,  but 
there  is  not  the  shadow  of  authority  for  saying 
that  a  contract  of  this  kind  involves  that  two- 
fold obligation.  Again,  they  say  the  contract 
was  entered  into  by  the  shipowner  as  ownei-  of 
the  ship  in  one  capacity,  and  in  another  capacity 
as  owner  of  the  store  itself  on  board  ship ;  that 
there  was  a  storehouse  on  board,  which  he  under- 
took to  keep  at  a  proper  temperature,  and  that  he 
ought  to  take  due  and  proper  care.  Nothing  is 
clearer  than  this,  that,  if  the  shipowner  desires 
that  his  obligation  shall  not  go  beyond  the  duty 
of  taking  due  and  proper  care,  he  is  at  liberty  to 
say  so  in  his  bill  of  lading,  and  there  are 
instances,  such  as  the  case  of  The  Cargo  ex 
Laertes  (57  L.  T.  Eep.  502;  12  P.  Div.  187), 
whei-e  that  was  the  contract.  There  there  was  a 
warranty,  first,  that  the  ship  should  be  seaworthy 
"only  so  far  as  ordinary  care  can  provide,"  and  the 
further  warranty  against  patent  defects  only,  and 
not  against  latent  defects.  There  was  a  latent 
defect  in  the  shafting,  and  in  consequence  the 
ship  broke  down  in  the  course  of  the  voyage.  It 
was  held  that  a  contract  of  that  sort  would 
abrogate,  as  it  is  cleai'  it  must,  the  ordinaiy  war- 
ranty of  seaworthiness.  There  is  no  difficulty  at 
all  about  making  that  contract  if  a  shipowner  and 
the  charterer  or  the  freighter  desire  to  do  so. 
The  only  thing  to  be  borne  in  mind  is  that  the 
obligation  to  provide  seaworthiness  is  reflected  in 
the  policy  of  insurance.  Proper  care  must  be 
taken  that  the  underwriter  enters  into  that  risk 
under  a  properly  framed  policy  of  insurance.  Is 
there  any  indication  here  that  there  was  any  such 
intention  as  was  clearly  disclosed  in  the  case  I 
refer  to  P  None.  The  contract  stands  as  an 
ordinary  contract  in  this  respect.  There  is  no 
indication  that  the  mere  obligation  to  take  care 
should  be  sufficient.  The  argument  of  hardship 
and  the  difficult  that  the  shipowner  would  be 
placed  in  would  be  equally  applicable  in  the 
case  of  a  sailing  vessel,  and  stul  mora  clearly 
applicable  in  the  case  of  a  steamer,  where  the 
machinery  is  naturally  complicated.  Nevertheless 
the  warranty  of  seaworthiness  is  implied  exactly 
as  in  the  case  of  a  sailing  vessel.  The  object  of 
the  warranty  of  seaworthiness  is  to  prevent 
troublesome  (questions  whether  care  has  been 
taken  or  not.  It  is  clear,  if  proper  cai«  he  taken, 
a  seaworthy  ship  can  be  produced,  and  if  somebody 
is  to  itm  the  risK  in  the  matter  it  is  considered 
fair  and  reasonable  that  that  risk  should  be  borne 
by  the  shipowner  who  knows,  or  ought  to  know, 
what  he  is  about,  and  who  has  control  of  the  ship, 
and  not  upon  the  person  who  enters  into  the  con- 
tract.   This    argument    of    hardship    comes    to 
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nothing,  and  the  second  ingenious  way  of  putting 
the  case  for  the  defendants  fails  as  the  first.  My 
judgment  upon  the  point  of  principle  between 
the  parties  must  therefore  be  for  the  plaintiffs. 
All  other  questions  will  be  reserved. 

Judgment  for  plaintiffs. 

The  defendants  appealed. 

July  26. — MouUon,  Q.G.  and  Joseph  Walton, 
Q.C.  {James  Fox  with  them)  for  the  defendants. — 
It  is  submitted  that,  under  the  terms  of  the  bill 
of  lading,  the  risk  of  the  machinery  breaking 
down  was  to  be  borne  by  the  shippers.  The 
written  language  of  the  bill  is  sufficient  to 
exempt  the  defendants.  "  Failure "  of  the 
machinery  includes  a  breakdown  arising  from  -ui 
original  defect,  as  well  as  from  a  defect  which 
comes  into  existence  subsequently  to  the  com- 
mencement of  the  voyage.  The  breakdown,  as  a 
matter  of  fact,  occurred  a  fortnight  after  the 
voyage  had  commenced.  There  can  be  no  more 
implied  warranty  of  the  fitness  of  the  refriger- 
ating machinery  contained  in  a  ship  than  of  its 
fitness  if  it  wei-e  in  a  warehouse.  Mathew,  J. 
held  that  the  ship  was  not  seaworthy.  A  ship 
becomes  none  the  less  seaworthy  by  her  refriger- 
ating machinery  breaking  down.  The  implied 
warranty  that  the  ship  was  seaworthy  had 
nothing  to  do  with  this  machinery.  The  defen- 
dants were  only  bound  to  do  all  that  reasonable 
care  and  skill  could  do  to  supply  good  machinery. 
Thei-e  was  no  absolute  warranty  of  fitness. 
Moreover,  the  bill  of  lading  provides  that,  what- 
ever be  the  cause  of  damage  to  the  cargo,  the  ship 
is  not  to  be  liable. 

Bigham,  Q  C.  and  T.  E.  Scrutton  for  the  plain- 
tiffs.— The  bill  of  lading  contains  an  absolute 
contract  by  the  defendants  to  deliver  the  hard- 
frozen  mutton  in  good  order  and  condition.  As 
there  is  an  implied  warranty  that  the  ship  is 
seaworthy  and  fit  to  carry  the  cargo  to  its  des- 
tination, so  also  there  is  implied  a  wairanty  that 
there  is  refrigerating  machinery  in  the  ship 
before  the  commencement  of  the  voyage  fit  to 
keep  the  meat  good  ;  because  such  machmery,  as 
both  plaintiffs  and  defendants  knew  when  they 
entered  into  this  contract,  is  absolutelv  necessary 
for  the  carriage  of  frozen  meat  from  Australia  to 
England.  The  exceptions  in  the  bill  only  apply 
to  things  that  may  happen  after  the  voyage  has 
commenced. 

James  Fox  i-eplied. 

Lord  EsHEB,  M.R. — The  question  in  this  case 
is  whether,  under  the  circumstances  that  existed 
at  the  time  when  the  contract  for  the  carriage  of 
this  frozen  meat  was  made,  there  is  contained  in 
this  bUl  of  lading  a  warranty  that  the  re- 
frigerating machinery  of  the  ship  was  at  the  time 
of  shipment  in  such  a  condition  as  to  be  fit,  on  an 
ordinary  voyage  and  under  ordinary  circum- 
'  stances,  to  can-y  the  frozen  meat  to  Europe.  In 
other  words,  the  question  is  whether  by  this  bill 
of  lading  the  shipowner  has  not  promised  abs  >- 
lutely  to  the  shipper  that  the  refrigerating 
machinery  is  not  in  that  condition.  ISow  the 
bill  is  headed  with  the  words,  "  Refrigerator  Bill." 
These  words  mean  necessarily,  in  m^  opinion, 
that  there  is  on  the  ship  some  kind  of  re- 
frigerating machinery  for  keeping  frozen  the 
4553  carcases  of  hard-frozen  mutton  described  in 
the  bill  of  lading.    The  obligation  to  have  such 


machinery  onboard  the  ship  is  to  be  implied  from 
the  bill  of  lading,  because  it  must  eridently  have 
been  in  the  contemplation  and  intention  of  both' 
parties  that  such  an  obligation  should  be  a  part 
of  tiie  contract  of  affreightment.  Now  take  the 
case  of  the  shipper  who  desires  to  send  frozen 
meat  from  Australia  to  England.  He  knows  that, 
if  nothing  is  done,  the  meat  will  decompose  on 
the  voyaee.  He  therefore  must  stipulate  that 
there  shall  be  refrigerating  machinery  on  board 
the  ship  to  preserve  the  meat.  For  such  a  ship 
he  pays,  not  the  ordinary  freight  for  carrying 
goods,  but  an  increased  freight,  and  the  ship- 
owner must  know  that  the  shipper  would  not  pay 
that  increased  freight  for  the  carriage  of  his 
frozen  meat  unless  there  were  on  the  ship 
refrigerating  machinery  capable  on  an  ordinary 
voyage  of  keeping  the  meat  frozen.  Both  parties 
must  have  contemplated  that  there  should  be 
refrigerating  machinery  on  board  at  the  time  of 
shipment,  and  that  it  should  be  in  such  a  con- 
dition as  I  have  described ;  because  machinery 
that  will  not  work  is  useless.  It  is  not  true  to 
say  that  both  pai-ties  contemplated  that,  whatever 
accident  might  happen,  the  machinery  should 
keep  in  proper  condition,  and  that  the  meat 
should  remain  frozen  during  the  whole  voyage. 
The  shipowner  would  never  agree  to  such  a 
stipulation  as  that.  But,  as  a  matter  of  business, 
it  seems  clear  to  me  that  both  parties  must  have 
intended  that  the  machinery  supplied  should  be 
at  the  commencement  of  the  voyage  fit  for  the 
object  for  which  it  was  supplied,  and  for  which 
the  payment  was  made,  and  that  that  is  an  impli- 
cation which  must  be  read  into  the  bill  of  ladmg 
so  as  to  become  part  of  the  contract.  It  was 
suggested  that  if  we  hold  that  stipulation  to  be 
implied  in  this  contract,  we  should  have  to 
imply  a  similar  stipulation  in  the  case  of 
storage  in  a  warehouse  and  in  other  circnu- 
stances.  "We  say  nothing  about  that  state 
of  circumstajices.  We  are  here  dealing 
with  the  case  of  machinery  supplied  by  a  ship- 
owner and  paid  for  by  the  shipper  for  the 
purpose  of  a  voyage  from  Australia  to  England. 
The  principles  as  to  implying  a  condition  or  a 
waiTanty  in  a  contract  apply  to  a  hundred  other 
contracts  which  have  nothing  to  do  with  the  con- 
tract which  we  are  now  considering,  and  in  each 
case  as  it  arises  the  court  must  determine  whether 
any  such  implication  should  be  made.  In  the 
present  case  I  have  no  doubt  that,  according  to 
the  ordinary  rules  as  to  implied  stipulations  m  a 
contract,  the  implication  which  I  have  mentioned 
should  be  made.  But  that  applies  only  to  the 
state  of  things  at  the  commencement  of  the 
voyage,  not  to  things  which  may  happen  after  the 
voya^  has  begun.  Now  there  are  several  excep- 
tions in  this  bfll  of  lading.  If  any  of  them  were 
inconsistent  with  the  implied  stipulation  which  I 
hold  to  be  part  of  this  contract,  then  no  such  im- 
plication should  be  made.  But  they  are  not 
inconsistent.  As  in  most  bills  of  lading  they  are 
exceptions  with"  regard  to  matters  which  may 
happen  during  the  voyage.  They  are  all  excep- 
tions on  the  obligation  of  the  shipowner  to  deliver 
the  goods  at  the  end  of  the  voyage  in  the  same 
good  order  and  condition  in  which  they  were 
delivered  to  him  before  the  commencement  of  the 
voyage.  They  do  not  apply  to  the  primary 
warranty  as  to  the  condition  of  the  machinery  <2 
the  time  when  the  ship  started  on  her  voyage.     I 
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agree  with  mj  brother  Mathew  in  Us  holding  that 
there  was  an  implied  term  in  this  bill  of  lading 
that  the  refrigerating  machinery  at  the  time  of 
shipment  was  fit  to  caiTy  frozen  meat  to  Europe 
on  an  ordinary  voyage  made  under  ordinary  cir- 
enmstancee.  The  only  criticism  that  I  make  on 
bis  jadgment  is  this,  that  he  used  phraseology 
that  might  lead  people  to  think  that  he  was  con- 
sidering the  question  of  the  seaworthiness  of  the 
ship.  Now  the  inefficiency  of  this  machinery  did 
not  in  any  "vay  affect  tho  seaworthiness  of  the 
ship.  But  the  learned  judge  was  referring,  not  to 
the  seaworthiness  of  the  ship,  bnt  to  the  sea- 
worthiness of  the  machinery,  independently  of 
the  ship.  Seaworthiness  is  a  nautical  word,  and 
was  not  qnite  the  right  word  to  use  with  regard 
to  this  refrigerating  machinery.  But  though  it 
was  a  wrong  phrase  to  use  here,  what  he  meant 
was  that  the  uiacbinery  was  not  fit  to  carry  frozen 
meat  from  Australia  to  England  under  the 
ordinary  conditions  of  an  ordinary  voyage.  I 
bare  no  doubt  that  the  judgment  of  the  learned 
judge  was  correct  in  that  respect,  and  therefore 
this  appeal  must  be  dismissed.  That  judgment  is 
mot  a  final  but  an  interlocutory  judgment,  and  an 
appeal  from  such  an  interlocutory  judgment  as 
that  is  an  interlocutory  appeal.  If  there  should  be 
an  appeal  from  this  court  to  the  House  of  Lords, 
the  learned  judge  who  tried  the  preliminary 
question  will  not  try  the  issues  of  fact  in  the 
action  until  the  final  determination  by  the  House 
of  Lords  of  the  preliminary  question  of  law. 

Kat,  L.J. — In  this  case  we  have  to  deal  with  a 
bill  of  lading  given  on  the  shipment  of  frozen 
meat.  At  the  beginning  of  the  bill  are  the  words 
"Refrigerator  Bill."  Ivowitis  stated  that  upon 
snch  a  bill  as  this,  relating  to  the  carriage  of 
frozen  meat,  a  higher  rate  of  freight  would  be 
charged  than  for  ordinaiy  goods.  The  bill  states 
that  the  goods  to  be  earned  from  Australia  to 
London  consisted  of  hard-frozen  mutton,  and  it 
expressly  agrees  that  this  mutton,  so  shipped  in  a 
refrigerator  ship,  shall  be  delivered,  subject  to 
the  exceptions  and  conditions  thereinafter  men- 
tioned, m  the  like  good  order  and  condition. 
Then  come  a  set  of  conditions  which  relate  solely 
to  things  that  might  happen  during  the  voyage, 
and  do  not  relate  to  the  state  of  the  ship  at  the 
time  when  the  goods  were  received  on  board. 
Therefore,  a  defect  in  the  state  of  the  ship  when 
the  Ejoods  were  put  on  board  would  not,  or,  as  it 
is  enough  to  say  now,  might  not,  be  a  breach  of 
any  one  of  these  conditions.  Having  stated  so 
mach.  I  must  say  that  I  cannot  help  feeling  that 
the  question  submitted  to  the  learned  judge  in 
the  court  below,  upon  which  this  appeal  has  been 
brought,  may  never  arise  at  all  in  this  action. 
But,  however  that  may  be,  the  question  now 
before  the  court  seems  to  me  to  be,  not  as  to 
the  seaworthiness  of  the  ship  properly  so  called, 
but  as  to  whether  the  ship  at  the  time  of 
shipment  was  provided  with  the  proper  appli- 
ances and  was  in  such  a  condition  as  to  enaole 
the  goods  to  be  can-ied  in  a  hard-frozen  condi- 
tion and  to  be  delivered  in  the  like  condition  at 
the  end  of  the  voyage.  Mathew,  J.  has  treated 
the  question  as  being  one  whether  or  not  there 
wag  an  implied  warranty  of  that  kind.  The  cases 
to  which  ne  referred  seem  to  treat  a  matter  of 
that  kind  as  though  it  were  within  the  ordinai-y 
warranty  of  the  seaworthiness  of  a  ship.  To  take 
the  case  which  he  refers  to  of  Steel  v.  The  State 


Line  Steamship  Comparvy   (37  L.  T.  Bep.  333 ; 
3  Ap^.  Cas.  72),  Lord  Claims,  L.G.  there  says: 
"I  think  there  cannot  foe  any  reasonable  doubt 
entertained  that  this   is   a  contract   which  not 
merely  engages  the  shipowner  to  deliver  the  goods 
in  the  condition  mentioned,  but  that  it  also  con- 
tains in  it  a  representation  and  an  engagement — 
a  contract — by  the  shipowner  that  the  ship  on 
which  the  wheat  is  placed  is  at  the  time  of  its 
departure  reasonably  fit  for  accomplishing  the 
service  which  the  shipowner  engages  to  perform. 
Reasonably  fit  to  accomplish  that  service  the  ship 
cannot  be  unless  it  is  seaworthy."    Then  further 
on  he  says :    "  It  must  be  from  this,  and  only 
fiom  this,  that  in  a  contract  of  this  kind  there  is 
implied  an  engagement  that  the  ship  shall  be 
reasonably  fit  for  performing  the  service  which 
she  undertakes.    In  principle  I  think  there  can 
be  no  doubt  that  this  would  be  the  meaning  of 
the  contract,  but  it  appears  to  me  that  the  ques- 
tion is  really  concluded  by  authority."  Then  Lord 
Blackburn,  in  the  same  case  at  the  beginning  of 
his  speech,  says  this  :  "  I  take  it,  my  Lords,  to  be 
quite  clear,  both  in  England  and  Scotland,  that 
where  there  is  a  contract  to  carry  goods  in  a  ship, 
whether  that  contract  is  in  the  shape  of  a  bill  of 
lading,  or  any  other  form,  there  is  a  duty  on  the 
part  of  the  person  who  furnishes  or  supplies  the 
ship,  or  that  ship's  room,  unless  something  be 
stipulated  which  should  prevent  it,  that  the  ship 
shall   be   fit  for  its  purpose.     That  is  generally 
expressed  by  saying  that  it  shall  be  seaworthy ; 
and  I  think  also  in  marine  contracts,  contracts 
for  sea  carriage,  that  is  what  is  properly  called  a 
'  warranty,'  not  merely  that  they  should  do  their 
best  to  make  the  ship  fit,  but  that  the  ship  should 
really  be  fit."    Now  I  read  that  because  I  under- 
stand that  one  of  the  arguments  on  behalf   of 
the  defendants  is,  that  they  never  did  contituit 
absolutely  that  the  ship  was  at  the  time  of  the 
shipment  fit  for  its  purpose.      It  is  said  that  all 
that  the  defendants  contracted  was  to  use  due 
diligence  to  make  her  fit  for  that  purpose.    Now 
Lord  Blackburn  distinctly  deals  with  that  ques- 
tion, and  says  that  the  contract  is  not  what  it  is 
now  alleged  to  be.    The  contract  is  ordinarily 
spoken  of  as  one  of  seaworthiness.    That  is  not 
accurate  language  to  use  in  the  present  case.     It 
is  not  a  question,  properly  speaking,  of  the  sea- 
worthiness of  the  ship.   The  question  is  commonly 
called,  says  Lord  Blackburn,  a  question  of  sea- 
worthiness, but  the  warranty  implied  is   not  an 
engagement  merely  that  the  shipowners  will  do 
their  best  to  make  the  ship  fit  for  the  purpose  of 
a  particular  voyage,  but  that  she  is  absolutely  fit 
for  that  puroose  at  the  time  of  the  shipment  of 
the  goods.    The  contract  here  is  contained  in  a 
bill  of  lading  called  a  "  Refrigerator  bill."    It  is  a 
contract  to  carrT_ "  hard-frozen  mutton,"  and  it 
provides  that,  suDJect  to  certain  accidents  which 
may  happen  during  the  voyage,  this  hard-frozen 
meat  shall  be  delivered  in  the  same  good  order 
and  condition  as  that  in  which  it  was  shipped. 
From  this  it  clearly  must  be  implied  that  there 
is  what  Lord  Cairns  called  "  a  representation  and 
an  engagement — a  contract — "  that  the  ahip  at 
the  time  of  shipment  was  in  a  proper  condition  to 
carry  out  the  particular  voyage  which  is  con- 
tracted for  by  the  bill  of  lading.   Now  in  ordinary 
refrigerator  ships  there  is  machinery  which  keeps 
the  meat  cold  throughout  the  voyage,  and  enables 
the  shipowner  to  fulfil  his  contract  and  deliver 
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the  meat  in  f^ood  condition.  If  that  machinery, 
at  the  time  of'  shipment,  before'  the  oommence- 
ment'of  the  voyage,  should  not  be  in  a  condition 
to  perform  its  •work,  there  -woold  be,  in  my  opinion, 
a  breach  of  the  implied  contract  to  pro-vide  a  ship 
fit  for  the  service  "which  this  bill  of  lading  con- 
templates. That  breach  -would  not  come  within 
any  of  the  exceptions  named  in  the  bill.  I  there- 
fore agree  that  this  appeal  fails  and  mnst  be 
dismissed. 

Smith,  L.J. — ^I  am  of  the  same  opinion.  I  think 
that  my  brother  Mathew  arrived  at  the  right 
conclusion,  namely,  that  there  is  an  implied  term 
in  the  -andertaking  con-tained  in  this  biU  of  lading 
that  the  Maori  King  and  her  refrigerating 
machinery  were,  at  the  time  of  the  shipment,  fit 
to  carry  the  frozen  meat  to  England.  The  qnestion 
tnms  on  the  meaning  of  a  contract  of  carriage  by 
sea,  and  I  refuse  to  discuss  other  kinds  of 
contracts,  because  different  ccmsiderations  apply  to 
contracts  of  sea  carriage  from  those  which  apply  to 
contracts  relating  to  mattere  on  land.  By  the  first 
part  of  the  bill  of  lading  the  shipowners  have 
contracted  with  the  shippers  to  carry  hard-frozen 
mutton  from  Australia  to  England,  and  to  deliver 
it  there  in  the  like  good  order  and  condition  as  it 
was  in  when  put  on  board  their  ship.  Is  there  in 
such  a  bill  of  lading  as  that  any  implied  warranty 
that  the  ship,  or  that  part  of'  the  ship  in  which 
the  shipowner  agreed  with  the  shipper  he  -would 
carry  the  goods,  -was  fit  for  the  purpose  for  which 
both  parties  were  contracting,  when  this  bill  of 
lading  was  given  P  Both  parties  knew  that 
refrigerating  machinery  must  of  necessity  be 
used,  or  the  meat  would  decompose,  and  would 
have  to  be  thro-wn  o-verboard.  Was  there  any 
-warranty  that  that  part  of'  the  ship  in  which  the 
meat  -was  to  be  carried  was  fi-t,  when  the  ship  set 
sail,  for  the  purpose  for  which  the  contracting 
parties  were  dealing  P  I  am  of  opinion  that  there 
was.  "Sow,  unless  the  plaintiffs  can  succeed  in 
making  out  that,  as  Mathew,  J:  has  held,  there  is 
this  implied  -warranty,  it  is  very  probable  that  the 
defendants  would  have  an  answer  to  this  action 
in  the  exceptions  contained  in  the  bill  of  lading. 
There  has  been  a  failure  or  breakdown  of  the 
machinery  on  the  voyage,  so  that  the  great  point 
which  the  plaintiffs  -wish  to  establish  now  is  -that 
there  was  an  implied  warranty  that  the  ship  and 
her  machinei-y  should  be  absolutely  fit  for  the 
contemplated  voyage  before  the  voyage  began. 
I  am  of  opinion  that  there  is  such  a  warranty. 
Reference  has  been  made  to  words  which  I 
used  some  years  ago  in  the  case  of  TattersaU  v. 
The  National  Steamship  Company  Limited  (50 
L.  T.  Rep.  299 ;  12  Q.  B.  Div.  297) ;  but  I  thinkthat 
I  really  said  no  more  in  that  case  than  what  was 
laid  down  by  Lord  Cairns  and  Lord  Blackburn  in 
Steel  X.  The  State  Line  Steamship  Company  {uhi 
«Mj5.).  I  -will  not  refer  to  what  was  said  by  them, 
because  Kay,  L.J.  has  already  cited  those  words. 
Holding  as  I  do  that  this  warranty  is  implied  by 
the  first  part  of  the  bill  of  lading,  I  now  come  to 
the  rest  of  the  bill  to  see  whether  there  is 
anything  there  to  show  that  this  warranty  can- 
not be  implied.  The  exceptions  from  the  obliga- 
tion on  the  shipowners  to  deliver  the  meat  in 
good  order  and  condition  only  apply  to  matters 
which  might  happen  during  the  voyage  after  the 
ship  has  set  sail.  Therefore  none  of  them  have 
any  effect  on  the  implied  warranty  as  to  the 
fitness  of  the  machinery  before  the  commencement 


of  the  voyage.  They  are  no  answer  to  the 
plaintiffs'  contention  here.  For  these  reasons  I 
think  that  my  brother  Mathew  was  right,  and 
this  appeal  must  be  dismissed. 

Appeal  dismitted. 

Soli<ntorB  for  the  pkuntiffe,  WalUnu,  Johtuem, 
Bvhb,  and  Whatton. 

Solicitors  for  the  defendants,  Parker,  Oarrett, 
and  Parker. 


July  12  and  30. 

Before  Lord  Esheb,  M.R,,  Kay  and 

Smith,  L.JJ.) 

Thomas  v.  Lulham.  (a) 

APPBAL  FROM  THE  QUEEN'b  BENCH  OITISION. 

LaiuUord  and  tenant — I^eetment — Forfeiture  fcy 
nonpa/yment  of  rent  —  Distres*  —  Wtuver  — 
Common  Law  Procedure  Act  1852  (15  &  16 
Vict.  e.  76),  «.  210. 

The  levying  of  a  distress  by  a  landlord  for  arrears 
of  rent  is  not  such  a  waiver  of  his  right  cf 
forfeiture  as  to  prevent  him  from  bringing  an 
action  tn  yeetment  under  sect.  210  of  the  Common 
Law  Procedure  Act  1852. 

This    was    on    appeal    from    the   judgment  of 
Mathew,  J.  at  the  trial  of  the  action  without  a 

The  action  was  brought  to  recover  possession  of 
a  house,  No.  19,  New  Oxford-street,  and  802.  lis.  4d. 
arrears  of  rent  due  in  respect  of  the  said  house. 

By  a  lease  dated  the  14th  Jan.  1884  the 
plaintiff  demised  the  said  house  to  the  defendant 
for  the  term  of  twenty-one  years,  at  the  yearly 
rent  of  130!.,  payable  on  the  usual  quarter  days. 
The  lease  contained  a  covenant  by  the  defenduit  | 
to  pay  the  agreed  rent,  and  there  was  a  proviso  i 
for  re-entry  if  the  rent  should  remain  unpaid  for 
twenty:one  days  after  it  had  beoome  doe,  whether 
demanded  or  not. 

The  quarter's  rents  which  became  due  at  Lady- 
day,  at  Midsummer,  and  at  Michaelmas  1894, 
recuained  unpaid,  and  on  the  22nd  Nov.  1894  the 
plaintiff  put  in  a  distress  upon  the  demised 
premises. 

This  distress,  after  payment  of  charges,  realised 
only  a  very  small  sum,  and  a  balance  still  re- 
mained due  to  the  plaintiff  in  respect  of  the  three 
quarters'    rent  of  802.  148.  4d. ;  that  is  to  say,       ' 
more  than  half  a  year's  rent  still  remained  du&  | 

On  the  26th  Nov.  the  plaintiff  issued  the  writ 
in  this  action,  chuming  possession  of  the  premises 
and  arrears  of  rent. 

By  sect.  210  of  the  Common  Law  Procedure 
Act  1852  (15  &  16  "Vict.  c.  76)  it  is  provided  as 
follows : 

In  all  cases  between  landlord  and  tenaat,  as  often  ai 
it  Bhall  happen  that  one  half -year's  rent  shall  be  in 
arrear,  and  the  landlord  or  lessee  to  whom  the  same  is 
due  hath  rigrbt  by  law  to  re-euter  for  the  non-payment 
thereof,  each  landlord  or  lessee  shall  and  may,  without 
any  formal  demand  or  re-entry,  serve  a  writ  in  eject- 
ment for  the  recovery  of  the  demised  premises  .  .  . 
and  if  it  shall  be  proved  npon  the  trial,  in  case  the 
defendant  appears,  that  half  a  year's  rent  was  dne  before 
the  said  -writ  was  served,  and  that  no  soffioient  distress 
was  to  bo  fonnd  on  the  demised  premises  oonnterrailing 
the  arrears  then  dne  and  that  the  lessee  had  power  to 
re-enter,  then   and  in  every  snob  case  the  lessee  shall 

(a)  Beportcd  by  E.  llANLEV  IJMITB,  Esq.,  Banistei^at-Law. 
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reooTcr  jndgment  and  execution  in  the  uune  manner  ae 
if  the  rent  in  arrear  had  been  legalfy  demanded  and  a 
ra-entry  made. 

At  the  trial  of  tite  action  Mathew,  J.  gave  judg- 
mcBt  for  the  plaintiff  for  the  airreara  of  rent,  bat 
he  gave  judgment  for  the  defendimt  upon  the 
claim  for  possession,  on  the  ground  that  by  dis- 
training the  plaintiff  had  waived  his  right  of 
re-entry. 

The  plaintffi  appealed. 

July  12. — Cavanagh  for  the  {daintiff. — The 
action  was  rit^Uj  brought  claiming  possession. 
Half  a  year's  rent  still  remained  due  when  the 
writ  was  issued  and  the  case  is  therefore  within 
«ect.  210.  The  levying  of  a  distress  which  stiU 
left  half  a  year's  rent  due  was  not  a  waiver  of  the 
landlord's  right  of  re-entxy : 

Bmom-  d.  Lord  Onslow  v.  Saion,  3  Dong.  230. 

The  case  of  Cotesworth  v.  Spokes  (4  L.  T.  Bep. 
214;  10  C.  B.  N.  S.  103)  which  waa  i«lied  on  by 
the  defendant  is  not  really  against  the  plaintiff, 
becanse  here  more  than  half  a  year's  rent  waa 
actually  in  arrear  when  tie  writ  was  issued.  In 
that  case  less  than  half  a  year's  rent  was  due 
when  the  action  was  brought. 

Mneaa  Mackintosh  for  the  defendant. — The 
distraint  waa  a  waiver  of  the  plaintiff's  right  of 
re-entry.  The  statute  does  not  apply  when  a 
distress  has  actually  been  levied.  Tne  "  su£Scient 
distress "  spoken  of  in  sect.  210  means  distrain- 
able  goods  sufficient  to  satisfy  the  rent.  The 
plaintiff  when  he  saw  that  there  were  not  enough 
goods  on  the  premises  to  satisfy  the  rent  should 
have  withdrawn  without  distraining  if  he  wished 
to  preserve  his  right  of  re-entry.  The  section  says 
nothing  aoout  selling  the  goods  on  the  premises. 
It  is  submitted  that  the  hmguage  of  Williams,  J. 
in  VotesiBorth  v.  Spokes  (ubi  sup.)  is  in  favonr  of 
the  defendant's  contention  here. 

Cur.  adv.  vult. 

tJvly  30. — ^Kat,  LJ^.  delivered  the  following 
irritten  judgment: — The  statute  15  &16  Yict.  c. 
76,  g.  210,  seems  to  me  to  mean  that  a  landlord 
vho  has  power  to  re-enter  for  nonpayment  of 
rent  may  recover  in  ejectment,  notwithstanding 
that  he  has  distrained  for  such  rent  if  such 
distress  did  not  produce  sufficient  to  pay  such 
rait,  but  left  half  a  year's  rent  still  due.  In  this 
case  the  landlord  had  a  right  of  re-entiy,  if  any 
quarter's  rent  should  be  in  arrear  for  twenty-one 
days.  Three  quarters'  rent  were  due ;  the  landlord 
distrained.  The  distress  was  not  sufficient  to  pay 
one  quarter,  therefore  when  he  brought  the 
action  half  a  year's  rent  was  due,  and  the  statute 
applies  and  enables  him  to  recover  notwith- 
standing the  distress.  This  was  the  construction 
pot  upon  the  statute  in  Brewer  d.  Onslow  v.  Eaton 
(a^'  tv/p.).  It  was  argued  that  putting  in  the 
(Stress  waived  the  right  of  re-entry  at  common 
law,  and  that  the  statute  does  not  apply  where  a 
distress  has  actually  been  levied.  The  material 
words  are  "if  it  aliaU  be  .  .  .  proved  upon 
the  trial  .  .  .  that  half  a  year's  rent  was  due 
before  the  said  writ  was  served,  and  that  no 
raffident  distress  was  to  be  found  on  the  demised 
premises  countervailing  the  arrears  then  due." 
How  could  it  be  said  that  no  sufficient  distress 
was  to  be  found  without  distraining  P  Goods  on 
the  premises  are  not  a  distress  until  they  are 
^stiaJned,  and  the  landlord  cajmot  tell  what  is  to  . 


be  found  on  the  premises  without  putting  in  a 
distress.  He  has  no  right  to  enter  mei-ely  to  see 
what  goods  are  there.  The  statute  evidently  contem- 
plates an  actual  distress,  and  expressly  authorises 
the  ejectment  under  the  power  for  re-entry, 
notwiUistanding  such  distress,  if  half  a  year's 
rent  remains  due.  But  reliance  was  placed  upon 
the  language  used  by  the  late  Williams,  J.  in  his 
judgment  in  Cotesworth  v.  Spokes  [ubi  sup.).  In 
that  case  a  lessor  having  a  power  of  re-entry 
distrained  for  thi'ee  quarters'  rent,  and  after 
realising  the  distress  less  than  half  a  year's  rent 
remained  due.  He  then  brought  ejectment,  but 
it  was  held  that,  as  half  a  year's  rent  was 
not  due,  the  case  was  not  within  the  statute,  and 
the  action  was  not  maintainable.  The  power  of 
re-entry  by  the  terms  of  the  lease  was,  if  a 
quarter's  should  be  in  arrear  for  twenty-one  days. 
'The  three  quarters'  rent  were  due.  at  Michaelmas 
1860,  i.e.,  Sept.  29.  The  distress  was  put  in  on  the 
2nd  Oct.,  that  is  wiUiin  twenty-one  days  from  that 
date.  E  jeotment  was  brought  on  the  2nd  Nov.,  after- 
the  expiration  of  twenty-one  days,  but  part  having 
been  paid  by  the  distress  there  was  not  a  right  of 
re-entry  for  half  a  year's  rent  at  the  end  of  the 
twenty-one  days  after  Michaelmas,  and  Williams,  J. 
said  that  the  distress  was  a  waiver  because  it 
waa  for  the  rent  up  to  Michaelmas,  as  to  the  last 
quarter  of  which  there  was  no  right  of  re-eutty 
at  tiie  time  of  the  distress,  because  the  twentyr 
one  days  had  not  expired.  But  if  the  distress  had 
been  confined  to  the  rent  due  at  Midsummer 
there  would  have  been  no  waiver,  because  as  to 
that  the  forfeiture  had  actually  occurred.  It  is 
unnecessary  to  express  any  opinion  as  to  this  part 
of  the  judgment  whioh  was  not  the  ground  of  the 
decision,  in  the  case  now  before  us  uireequaiters'' 
tent  were  due  on  the  2dth  Sept.,  and  the  distress 
was  put  in  on  the  22nd  Nov.,  more  than  twenty- 
one  days  after  the  last  of  the  three  quarters' 
rent  becawte  due.  Therefore  that  point  does  not 
arise. 

Smith,  L.J.  delivered  the  following  written 
judgment  i — This  is  an  action  of  ejectment  by  a 
landlord  against  his  tenant,  and  the  circumstancea 
are  theae  :  In  the  year  1884  the  plaintiff  demiaed 
to  the  defendant,  19,  New  Oxford-street,  for  the 
term  of  twenty-one  years,  at  the  rent  of  130Z. 
payable  on  the  usual  quarter  days,  with  a  proviso 
for  re-entry  if  the  rent  remained  unpaid  for 
twenty-one  days  after  it  became  due,  whether 
demanded  or  not.  Upon  the  25th  March  1894, 
the  quarter's  rent  became  due  and  remained 
unpaid,  and  at  Midsummer  and  at  Michaelmas 
18^  two  further  quarters'  rent  also  became  due 
and  remained  unpaid.  Upon  the  22nd  Nov.  1894 
the  plaintiff  distrained,  but  was  only  able  to 
realise  such  an  amount  as  left  more  than  half  a 
year's  rent  still  due ;  and  he  thereupon  upon  the 
26th  Nov.  1894  issued  a  writ  in  ejectment  against 
the  defendant.  My  brother  Mathew  has  held  that 
by  distraining  upon  the  22nd  Nov.  1894  the- 
plaintiff  had  waived  the  forfeiture,  and  he  has 
given  judgment  for  the  defendant.  It  is  conceded 
by  the  pMntiff  that  at  common  law  the  distress 
operated  aa  a  waiver  of  the  forfeiture  which 
occurred  on  the  nonpayment  of  the  rent,  and  the 
question  is  whether,  notwithstanding  this  distress, 
the  plaintiff,  by  reason  of  the  provisions  of  sect.  210 
of  the  Common  Law  Procedure  Act  1852  (15  &  16 
Yict.  c.  76),  is  entitled  to  maintain  this  action. 
This   section,  which    is   a  re-enactment  of  the 
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4  Geo.  2,    c.  28,  s.  2,  enacts  that  in  all  cases 

between  landlord  and  tenant,  as  often  as  it  shall 
happen  that  one  half-year's  rent  shall  be  in  arrear 
and  the  landlord  hath  a  right  by  law  to  re-enter 
for  nonpayment  thereof,  such  landlord  may  with- 
out any  formal  demand  or  re-enti-y  serve  a  writ  in 

ejectment  .  .  .  and  if  it  be  proved  npon  the 
trial  that  half  a  year's  rent  was  due  before  the 
writ  was  served  and  no  sufficient  distress 
was  to  be  found  upon  the  demised  premises 
countervailing  the  airears  then  due  and  that  the 
lessor  had  power  to  re-enter,  then  and  in  every 
snch  case  the  lessor  shall  recover  judgment  and 
execution  in  the  same  manner  as  if  the  rent  in 
arrear  had  been  legally  demanded  and  a  re-entry 
made.  To  bring  himself  within  the  section  the 
landlord  must  prove  (1)  the  relationship  of  Umd- 
lord  and  tenant ;  (2)  that  he  has  by  law  the  right 
to  re-enter  for  nonpayment  of  rent;  (3)  that 
having  distrained  he  has  been  thereby  unable  to 
satisfy  the  rent  due ;  and  (4)  that  there  was  half 
a  year's  rent  due  when  he  served  the  writ  of  eject- 
ment. Upon  proof  of  these  by  the  landlord,  then 
in  my  judgment  the  section  enacts  that  he  may 
proceed  against  his  tenant  and  recover  in  eject- 
ment, whether  he  had  legally  demanded  the  rent 
or  not.  But  to  avail  himself  of  the  section  the 
above-mentioned  four  requisitions  must  be  proved. 

'  That  this  is  the  true  reading  of  the  section  appeare 
from  the  case  of  Brewer  d.  Lord  Qnslow  v.  Saton 
(ubi  »up.)  in  the  year  1783,  where  Lord  Mansfield 
and  the  Court  of  King's  Bench  upon  the  4th 
Geo.  2,  c.  28,  a.  2  (an  equivalent  section  to  sect.  210 
of  the  Common  Law  Procedure  Act  1852),  held 
that,  though  at  common  law  the  distress  would 
have  operated  as  a  waiver  of  the  forfeiture  incurred 
by  the  nonpayment  of  the  rent,  yet  in  a  case 
which  came  within  the  statute  it  was  not  so,  for 
the  statute  requii-ed  the  landlord  to  prove  on  the 
trial  that  no  sufficient  distress  was  to  be  found  on 
the  premises  countervailing  the  arrear  due,  and 
that  a  distress  which  it  was  necessaiy  for  the 
landlord  to  make  in  order  to  complete  the  title 
given  him  by  the  statute  was  no  waiver.  It  is 
said,  however,  that  this  case  was  overruled  by  the 
Common  Pleas  in  the  case  of  Cotesworth  v.  Spolces 
{ubi  tup.) ;  but  this  is  not  so.  This  case  decided 
that,  for  a  landlord  to  biing  himself  within  the 
section,  he  must  prove  that  half  a  year's  rent  was 
in  arrear  at  the  tmie  of  the  service  of  the  writ.  A 
passage  at  the  end  of  the  judgment  (which  was 
delivered  by  Williams,  J.)  waja  pressed  npon  us  to 
show  that  uie  forfeiture  was  waived  in  the  present 
case  by  what  the  landlord  had  done ;  but  in  my 
judgment,  though  the  passage  is  hard  to  under- 
stand, it  does  not  decide  this,  and  I  must  point 
out  that  it  was  not  competent  for  the  Court  of 
Common  Pleas  to  overrule  the  Court  of  King's 
Bench,  and  it  is  not  correct  to  say  that  it  has  done 
so.  It  should  be  noted  that  in  Cotesworth  v. 
Spokes  the  distress  was  within  the  twenty-one 
days,  which  is  not  so  in  the  present  case ;  but  be 
this  as  it  may,  in  my  judgment  the  case  leaves 
that  of  Brewer  d.  Lord  Onslow  v.  Eaton  (ubi  sup.) 
untouched  upon  the  point  nowunder  consideration. 
The  Court  of  King's  Bench  put  the  true  construc- 
tion upon  the  section,  which  has  apparently  been 
acted  npon  for  over  100  years,  and  as  the  plaintiff 
has  proved  the  requirements  of  sect.  10,  he  is 
entitled  to  judgment,  and  this  appeal  must  be 
allowed  and  judgment  given  for  the  plaintiff  with 
costs  here  and  below. 


LordiBsHEB,  M.B. — I  agi^ee  with  the  judgments 
that  have  been  delivered.  ^^^^^  ^^^^^ 

Solicitor  for  the  plaintiff,  Alfred  James  Tho)iuu. 
Solicitor  for  the  defendant,  Arthur  Mewhum 
WaUeer. 


HIGH    COURT    OF   JUSTICE. 

OHAtfCEET  DIVISION. 
Wednesday,  July  17. 
Be  BuBBOws;  Cleghobn  v.  Bubbowb.  (a) 
Will  —  Construction  —  Gift  to  daughter  in  ease 
she  had  issue  living  at  stated  titne  —  ChiM  en 
ventre  sa  mere  at  tiine. 
A  testator  by  his  viiU  gave  his  residtuiry  estate  to 
trustees  upon  trust  to  pay  the  income  to  his  wife 
during  her  life,  and  after  her  decease  he  gave  one 
moiety  of  his  residuary  estate  to  his  daughier 
(then   a   married  woman)   absolutely    in   eau 
she  had  issue  living  at  the  death  of  his  wife,  but 
in  case  she  had  no  issue  then  living,  then  he  dis- 
posed of  such  moiety  otherwise.    The  testator's 
wife  survived  the  testator  and  died,  and  on  the 
day  following  her  death  the  daughter  gave  birth 
to  a  living  child. 
Held,  that  the  daughter  had  issue  living  at  the 
death  of  the  vnfe,  and  that  she  was  entitled  to  a 
moiety  of  the  residuary  estate. 
John  Valentine  Bubbows.  by  his  will  dated 
the    24th    Oct.   1893,   devised    and    bequeathed 
his  residuary  real  and  personal  estate  to  trustees 
upon    trust  to  pay  the  income   thereof   to  Ms 
wife   for   life,    and   upon    her  death  as  to  one 
moiety  for  his   son   and   his   issue   a«.   ther^ 
mentioned,  and  as  to  the  other  moiety  he  gave 
the  same  to  his   daughter  Kate  Cleghom  (the 
plaintiff)  for  her  absolute  use  and  benefit  "in  case 
she  has  issue  living  at  the  death  of  my  wife," 
but  in  case  she  haid  no  issue  then  living,  tbea 
he  directed  his  trustees  to  pay  the  income  <d 
that    moiety    to  her  for  her  life,  and  then  to 
her  husband  for  his  life,   and  after  his  decease 
he  gave  the  same  moiety  equally  between  the 
children  of  his  son  absolutely. 

The  testator  died  on  the  26th  Nov.  1894,  and 
his  widow  died  on  the  5th  March  1895.  At  the 
time  of  the  widow's  death  Kate  Cleghom  had  no 
child  bom,  but  she  was  then  enceinte,  and  on  the 
day  following  the  widow's  death  she  gave  birth  to 
a  living  child 

The  plaintiff  took  out  a  summons  to  have  it 
declared  that,  upon  the  true  construction  of  the 
will  and  in  the  events  which  had  happened,  she 
was  entitled  to  a  moiety  of  the  testators  residnaiy 
estate  absolutely. 

Mulligan,  for  the  plaintiff,  contended  that,  as  the 
child  was  en  ventre  sa  mere  at  the  death  of  the 
testator's  wife,  it  was  a  living  child,  and  the 
plaintiff  was  entitled  absolutely. 

Ourdon  for  the  defendants. — Although  a  child 
en  ventre  is  looked  upon  as  existing  for  the  purpose 
of  receiving  a  benefit,  it  is  not  looked  upon  as 
existing  for  any  other  purpose : 

Blasson  v.  Blasson  2  De  G.  J.  &  S.  635; 
Theobald  on  Wills,  4th  edit.,  p.  259. 
In  the  present  case  the  child  takes  no  benefit, 
(a)  Boportad  by  Q.  Welbv  Kixa.  Eaq..  B«Tiit«i^«t-Law. 
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and  to  hold  that  it  was  a  living  child  will 
he  for  the  motitor's  henefit  onlT.  The  temi  used 
bj  the  testator  is  '*  issue "  and  not  '-  child,"  and 
means  that  there  must  he  a  child  bom  at  the 
period  when  the  gift  is  to  take  effect.  He  also 
referred  to 

Clarbe  T.  Blale,  2  Bro.  C.  C.  320  : 

Doe  T.  Clarke,  2  H.  Bl.  399. 

Mulligan,  in  reply,  referred  to 
Thellusaon  v.  Woodford,  11  Ve«.  112. 

Chittt,  J.,  after  stating  the  facts,  proceeded : — 
The  child  was  en  venire  »a  mere  at  the  time  of  the 
death  of  its  grandmother,  and  was  plainly  then 
Uving  so  as  to  bring  it  within  the  words  of  the 
will  "  in  case  she  has  issue  living."    But  then  it 
is  said  that  the  word  "  issue  "  imports  more  than 
the  word  "  child, "  and  that  it  means  that  there 
mnst  be  a  child  bom  at  the  period  when  the 
mother  is  to  take ;  bat  it  appears  to  me  that  that 
distinction  between  the  two  words  is  too  refined. 
Then  it  is  said  that  the  rule  is  that  the  child  en 
retdre  sa  mere  is  not  deemed  to  be  living  except 
where  there  is  a  benefit  passing  directly  to  the 
child,  and,  as  the  mother  and  not  the  child  in  this 
case  takes  the  benefit,  the  gift  over  takes  effect. 
But  the  question  is  covered  by  authority.    In 
Tlielluston  v.  Woodford  (ubi  sup.)  Lord  Eldon  in 
lus  judgment,  referring  to  the  case  of  Gulliver 
V  Wickett  (1  Wils.  105),  says :  "  In  which  case  the 
devise  was  to  a  child  en  ventre  sa  vi'ere,  and  to  go 
over  if  that  child  should  die  under  the  age  of 
twenty-one  leaving  no  issue.     In  the  construction 
of  that  limitation  expressly  to  a  child  en  ventre 
M  mere,  suppose  that  child  had  at  the  age  of 
twenty  married,  and  died  six  months  afterwards 
leaving  his  wife  enceinte ;  that  property  absolutely 
given  to  him  would  not  be  divested  merely  because 
the  child  was  not  bom  till  three  months  after 
Us  death."     The  hypothetical  case  put  by  Lord 
Eldon  is  exactly  this  present  case,  for  the  second 
child  en  ventre  ta  mere  was  not  to  take  for  his 
own  henefit,  but  for  that  of  his  father,  there  being 
a  gift  over  in  the  event  of  the  first  child  en  ventre 
ta  mere  leaving  no  issue.    The  opinion  of  Lord 
Eldon,  as  he  expressly  puts  the  case  of  leaving  no 
"issue,"  extends  to  this  case.    In  Thellugson  v. 
Woodford  the  unanimous  opinion  of  the  judges 
was  pronounced  by  Macdonald,  C.B.,  and  in  the 
coarse  of  it,  referring  to  Oulliver  v.  Wickett,  he 
sajg :  "  The  devise  was  to  the  wife  for  life,  then  to 
the  child,  with  which  she  was  supposed  to  be 
eneetnie,  in  fee,  provided  that  if  such  child  should 
die  before  twenty-one  leaving  no  issue,  thereversion 
should  go  to  other  persons  named.     The  court 
said,  if  there  had  been  no  devise  to  the  wife  for 
life,  which  made  the  ulterior  estate  a  contingent 
remainder,  the  devise  to  the  child  en  ventre  »a 
tnire,  being  in  futuro,  would  have  been  a  good 
executory  devise.    In  Boe  v.  Lancashire  (5.  T.  B. 
(6.  R.  49)  the  Court  of  King's  Bench  has  held 
that  marriage  and  the  birth  of  a  posthumous  child 
revoke  a  wUl  in  like  manner  as  if  the  child  had 
been  bom  in  the  lifetime  of  the  father.    In  Doe  v 
Chrhe  (ubi  sup.)   Eyre,   C.J.  holds  that,  inde- 
pendent of  intention,   an   infant  en    ventre  $a 
nitre  by  the  coarse  and  order  of  nature  is  then 
living,  and  comes  clearly  within  the  description  of 
a  child  Uving  at  the  parent's  decease;  and  he 
professes  not  to  accede  to  the  distinction  between 
the  cases  in  wMch  a  provision  has  been  made  for 
children  generally  and  where  the   testator  has 


been  supposed  to  mark  a  personal  affection  for 
children  who  happened  to  be  actually  bom  at  the 
time  of  his  death."  Eyre,  C.J.  at  the  conclusion  of 
the  judgments  in  Doe  v.  Clarke  remarked :  "  The 
two  classes  of  cases  in  equity  proceed  on  a  distinc- 
tion which  has  always  appeared  to  me  extremely 
unsatisfactory  and  unfit  to  be  the  ground  of  any 
decision  whatever."  It  is  right  that  I  should 
notice  the  case  of  Blasson  v.  Blnsson  (ubi  sup.) 
which  has  been  cited.  The  question  there  was,  as  I 
read  the  case,  on  the  words  "  bom  and  living  " — 
words  which  seem  to  show  that  the  testator 
contrasted  birth  with  life.  It  was  necessary  there 
that  the  child  should  be  both  bom  and  living,  and 
the  judgment  of  the  Lord  Chancellor  is,  in  my 
opinion,  directed  solely  to  the  word  "  bora,"  and 
the  passages  cited  by  him  from  the  Digest  and 
John  Yoet  relate  to  bora  and  unborn  children, 
and  not  to  unborn  children  as  livii^  or  not.  That 
case,  therefore,  is  clearly  distinguishable  from  the 
present.  I  hold,  therefore,  that  the  testator's 
daughter  Kate  had  issue  living  at  the  death  of  her 
mother,  and  that  she  is  therefore  absolutely 
entitled  to  the  moiety  given  her  by  the  will. 
Solicitor :  William  Morley,  for  Dale,  Leeds. 


Wednesday,  May  29. 

(Before  Kekewich,  J.) 

Thomson    v.     Teustees,     Executors,    and 

Secueities  Insurance  Coepoeation.  (a) 

Company — Assets — Sliares  in  another  company — 
Reduction  of  capital — Ultra  vires — Companies 
Act  1867  (30  &  31  Vict.  c.  131),  ».  9— Companies 
Act  1877  (40  *  41  Vict.  e.  26),  s.  3. 

The  defendants,  a  financial  corporation,  held  shares 
in  a  railway  company.    As  the  railway  company 
had  not  sufficient  capital  to  complete  the  line  and 
were  in  danger  of  losing  their  concession,  the 
shareholders,  including  the  corporation,  agreed 
to  surrender  part  of  the  shares  in  pursuance  of 
a  scheme  to  raise  further  capital  for  the  comple- 
tion of  the  line. 
Held,  that  the  agreement  was  not  ultra  vires  ; 
that  the  surrender  of  part   of   their  railway 
shares  by  the  corporation  was  not  a  reduction  of 
capital,  but  was  a  m,ode  of  carrying  on  their 
business  within  the  niem,orandum  of  association 
with  which  the  court  would  not  interfere. 
This  was  an  action  brought  by  the  plaintiff,  a 
shareholder   in   the    defendant   corporation,  on 
behalf  of  himself   and    all    other  shareholders, 
against  the  corporation,  and  the  plaintiff  claimed 
a  declaration  that  an  agreement,  dated  the  14th 
May  1895  was  ultra  vires,  and  an  injunction  to 
i-estrain  the  corporation  from  carrying  it  into 
effect. 

It  appeared  that  the  corporation  were  the 
holders  of  6325  fully  paid-up  shares  of  52.  eaoh  in 
the  Corunna,  Santiago,  and  Peninsular  Railway 
Company  Limited,  a  company  formed  to  con- 
struct a  railway  in  Spain. 

The  railway  company  not  having  sufficient 
money  to  complete  the  line,  a  scheme  was  pro- 
posed to  raise  further  capital,  namely,  to  borrow 
money  from  a  bank  on  the  guarantees  of  certain 
persons;  the  guarantors,  in  consideration  of  their 
guarantee,  having  transferred  to  them  by  the 

lA)  Reported  b;  Fbakcis  £.  ADT,  E«q.,  ituriiter-«t-Law. 
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ahareholders  part  of  .liie  issued  share  capital  of 
ihe  railway  company. 

In  pursuaoee  of  this  scheme,  by  an  agreement 
made  the  I4th  May  1895,  between  the  corporation 
of  the  one  part  and  the  .railway  company  of  the 
other  part,  it  was  agreed  that  the  oorporation 
would,  at  the  request  of  the  company,  contribute 
and  transfer,  as  the  company  might  direct,  2000 
shares  of  the  nominal  yaloe  of  lO.CIOOZ. 

The  corporation  was  formed  in  1887,  and  was 
empowered  by  the  memorandum  of  assoiaation  to 
earty  on  financial  operations  of  every  kind. 

.^ter.ibe  issue  of  the  writ  tlie  plaintiff  gave 
notice  of  motion  for  an  injunction  to  restrain  the 
corporation  from  transferring  the  2000  shares 
under  the  agreement  on  the  ground  that  there 
was  no  consideration,  and  that  the.  agreement  was 
in  «ffect  a  surrender  of  part  of  the  assets  of  the 
corporation,  and  was  ultra  vires. 

TThe- motion  was  by  ccmsent  treated  as  the  trial 
of  the  action. 

.Evidence  was  given  that  the  agreement  was 
ior  ^bB  benefit  of  the  corporation,  and  thatnnless 
it  was  adopted  the  railway  company  would  not  be 
able  to  complete  the  line,  and  would  lose  the  con- 
cession granted  by  the  Spanish  Grovemment,  and 
the  shares  wouTd  oecome  valueless. 

Jf.  B.  Cooper  for  the  plaintiff. — ^This  is  a  pro- 
posal to  reduce  the  capital  of  the  corporation,  and 
18  idtra  vires  -. 

CompMiies  Act  1867,  S..9 ; 
CoBtpaaies  Act  1877,  s.  8. 

Bemhaw,  Q.C.  and  A.  B.  Eirhy  for  the  defen- 
dants.—^The  corporation  are  empowered  by  their 
memorandum  of  association  to  carry  on  financial 
operations  of  aU  kinds.  The  adoption  of  the 
scheme  will  prevent  a  loss  to  the  corporation  on 
thesenhares,  and  the  court  will  not  interfere  with 
the- internal  arrangements  of  the  company ; 

Taunton  t.  Royal  Jnturanee  Company,  2  H.  &  M. 
185. 

Kbkewich,  J. — It  seems  to  me  that  what  is 
proposed  to  be  done  by  the  corporation  is  not  a 
reduction  of  capital ;  and  if  it  is  not  a  reduction 
of  capital,  it  clearly  comes  within  their  powers. 
No  doubt  the  Legislature  is  extremely  jealous  of 
anything  like  a  reduction  of  capital.  By  the 
very  strict  rules  which  have  been  enacted  the 
Legislature  has  shown  that  capital  is  not  to  be 
reduced  except  by  following  those  rules ;  but  they 
were  never  intended  to  paralyse  the  ordinary 
business  of  a  limited  company ;  and  there  must 
be  some  elasticity  in  consteiing  them  with  refe- 
rence to  the  ordinary  business  of  such  a  company. 
It  seems  to  me  that,  if  1  were  to  hold  this  to  be  a 
reduction  of  capital,  I  should  be  obliged  to  say 
tiiat  whenever  a  company  parts  with  any  assets, 
whether  held  as  an  investment  or  as  a  security, 
the  capital  is  reduced.  In  one  sense  it  is,  but  not 
in-the  sense  in  which  you  reaUy  reduce-  the  capital 
—that  is  the  trading  capital— of  a  corporation. 
Take  tijis  illnstnction  :  A  company  is  allowed  to 
invest  money  on  mortgage  of  land;  the  land 
unfortunately  becomes  depreciated,  and  not 
lettaUe,  ana  the  company  is  not  realising  a 
benefit  from  the  mortgage,  and  is  not  likely  to 
do  so.  The  mortgagor  says :  "  If  yon  will  only 
r^ease  a'few  acres,  I  think  I  should  lay  out  some 
roads,  and  so  forth,  and  the  result  will  be  that  in 
the  course  of  a  few  years  the  estate,  which  would 
still  remain  subject  to  your  security,  will  be  veiy 


much  improved."  The  company  think  it  may  be 
only  an  off-chance,  but  still  it  is  worth  tiying ; 
they  honestly  think  tJiat  by  giving  up  8onie;psttt 
of  their  security  they  may  gain  a  benefit.  To 
say  that  is  a  reduction  of  capital,  which  cannot 
be  sanctioned  without  coming  to  the  court  (« a 
petition  and  writing  the  words  "and  reduced" 
seems  too  extravagant.  Tet  that  is  on  precisely 
the  same  lines  as  this  case.  This  is,  in  a  sense, 
an  investment  or  security  which  the  company  has 
as  part  of  its  assets.  Its  assets  are  employed  in 
its  business.  This  being  a  financial  company,  I 
think  it  has  power  to  do  what  it  thinks  right  in 
order  to  advance  its  interests  witdiin  what  ordi- 
nary men  would  call  their  ordinary  business. 
This  motion  being  ti«ated  as  the  trial  of  the 
action,  I  give  judgment  for  the  defendants ;  and 
iiie  judgment  should  be  prefaced  with  the  words, 
"  The  court  being  of  opinion  that  there  is  nothing 
to  prevent  the  defendant  company  from  entering 
into  and  ctuTying  out  the  agreement  of  the  14th 
May  1895."  The  plaintiff  must  pay  the  costs  of 
the  action. 

Solicitors:   AghwrH,  Morris,  Crisp,  and    Co.; 
Slaughter  and  May. 


Stttwrday,  June  15. 

(Before  Eekbwich,  J.) 

Daties  v.  Yaus  of  Evbbham  Pbesbbvbs 

Limited,  (a) 

PraoH«»—Beeeiver    and   manager — CotMnualitM 

of  receiver— Form  of  judgment. 
Where  a  receieerwas  appointed  generally  and  net 
merely  until  judgment  or  further  order,  butwv 
directed  to  act  as  manager  until  a  certain  daie, 
the  minutes  of  judgment  proposed  to  ".  canimme 
the  receieer  andmaatager." 
Held,  that  it  teas  not  necessary  to  continue  &e 
receiver,  and  that  the  proper  form  teas  to  extend 
the  time  during  which  the  receiver  was  to  net 
as  manager  until  a  daie  to  be  fixed  by  the  court. 
An    interlocutory    order  had    been    made   in  a 
debenture-holders'  action  appointing  a  receiver 
and  manager.    The  receiver  was  appointed  gene- 
rally and  not  merely  until  judgment  or  further 
order,  but  was  directed  to  act  as  manager  until 
the  30th  June.    The  minutes  of  judgment  pro- 
posed to  "continue  the  receiver  and  manager " : 
(ef.  Palmer  on  Companies,  5th  edit.,  p.  622,  form 
434;  also  note  p.  618,  form  427;   tfnderwood  v. 
Underwood,  60  L.  T.  Hep.  384 ;  Seton  on  Decrees, 
5th  edit.,  vol.   1,  pp.  635-637;  toL  2,  p.  1685, 
form  3.) 
Ashton  Cross  for  the  plaintiff. 
F.  T.  jyuka  for  the  defendants. 
Keeewich,  J. — It  is  improper  to  continue  the 
receiver,  as  he  is  still  in  office  by  reason  of  the 
former  order  which  need  not  be  repeated  by  the 
judgment,  and    the    proper  form  is  simply  to 
extend  ■  the  time  during  which  the  receiver  is  to 
act  as  manager,  until  a  certain  date,  which  I  fix 
as  the  SOtii  Nov. 

Solicitors  :  Bichard  White,  for  Hartland,  Isaac. 
and  Watkine,  Swansea ;  /.  A.  Smith. 
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Jum  19,  21,  and  Jtdy  5. 

(Before  Kexiswich,  J.) 

Be  MOKLET ;  Mo&LBT  V.  Baio.  (a) 

Tenanifor  life — B»mai»derman — CapiM — Ineonvt 

— Poliey  — PretHiums  —  Mortgage  —  Interett — 

Apportionmemt. 

A.  at  the  time  of  hie  death  wa»  entitled  to  certain 
policies  of  auHranee  on  the  life  of  B.,  subject  to 
a  mortgaffe  to  the  office  on  the  polieies  for 
securing  the  repayment  of  a  awn  of  money  with 
interest  at  4  per  cent,  per  animuimt. 

Sy  his  toiU  made  Atig.  7,  1885,  A.  gave  his  real  and 
personal  estate  to  trustees  in  trust  for  sale  and 
conversion,  and  to  invest  the  proceeds  ■  and  pay 
ike  income  to  certain  persons  for  life  and  then 
fnjor.  The  testator  died  on  the  20th  Jwne  1890. 
The  loill  was  proved  by-  one  executor.  The 
execator  did  not  sell  the  policies,  hut  retained 
them,  and  pa/id  the  premiums  on  the  polieies  and 
the  interest  on  the  mortgage  out  of  the  income 
cf  the  estate  until  the  death  of  B.  in  March 
1895.  The  mortgage  was  paid  off,  and  the 
balance  of  the  poUcy- moneys  was  in  the  hands  of 
the  executor.     On  sum/mons  : 

Seld,  that  the  yearly  sums  expended  in  keeping 
down  the  interest  and  premiums  ought  to  be 
recouped  to  the  tenants  for  life  out  of  the 
moneys  preserved  by  such  expenditure,  together 
vrith  interest  at  4  per  cent.,  and  the  balance  must 
he  apportioned  between  capital  and  income  on 
the  principle  laid  down  in  Be  The  Earl  of 
Chesterfield's  Trusts  (49  L.  T.  Bep.  261 ;  24  Ch. 
Div.  643). 

BOBKKT  Geosqs  Moblet  was  at  the  time  of  his 
death  abeolntdy  entitled  to  three  polides  of 
aaaunutce  on  the  life  of  Heozy  Ridler  Ellington, 
eSeoted  in  the  EquitaUe  Assurance  Omce  for  sums 
araoimting  to  35002.,  subjeotto  a  mortg^e  to  the 
office  on  the  largest  of  the  three  policies  for 
seoaring  the  i-epayment  of  30002.  mth  interest  at 
4:  per  cent,  per  anmim. 

By  his  will,  dated  Aug.  7,  1885,  Morley,  after 
certain  specific  bequests,  devised  and  bequeathed 
his  real  asd  personal  estate  to  trustees  in  tjMist 
for  sale  and  conversion,  with  power,  to  x>ostponB 
sach  sale  and  conversion  during  such  period  as 
they  shonld  think  proper,  and  in  the  meantime  to 
expend  out  of  the  income  or  capital  of  his  estate 
aneh  money  as  thejr  might  think  fit  for  premiums 
on  polieies  or  otherwise ;  and  he  directed  his 
trustees  to  stand  possessed  of  the  proceeds  of 
such  sale  and  conversion  upon  trust  after  payment 
of  his  funeral  and  testamentary  expenses,  debts 
and  legacies,  to  invest  the  same  and  pay  four- 
twelfths  of  the  net  income  to  his  wife  during 
widowhood,  and  subject  thereto  to  stand  possessed 
of  the  said  trust  premises  and  the  net  income 
thereof  in  trust  for  his  children,  the  share  of  each 
son  to  bear  to  that  of  each  daughter  the  pro- 
portion of  five  to  three,  the  share  of  each  daughter 
being,  settled  upon  her  for  life,  with  remain&r  to 
her  children  and  remoter  issue,  with  a  chtnse  of 
cccrner  to  the  testator's  other  sons  and  daughters 
in  case  of  failure  of  the  trusts  of  such  daughter's 
share,  and  a  moiety  of  the  share  of  any  son 
being  settled  upon  him  for  life,  with  remainder  to 
his  wife  and  children,  with  a  clause  of  accruer  of 
such  moiety  to  the  testator's  other  sons  and 
daughters  in  case  of  failure  of  the  trusts  of  such 

(<}  Bapottad  by  Fbmuhs  E.  Aot,  Siq.,  Bwrktw-at-Law. 


moiety.  By  a  codicil  the  testator  declared  that  the 
share  of  income  of  his  residuary  estate  payable  to 
his  wife  should  be  one  moiety  during  her  widow> 
hood,  and  that  subject  thei-eto  the  trust  premises 
and  the  income  thereof  should  be  divisible  amoi^ 
his  children  in  certain  proportions  therein 
specified  in  lien  of  the  propoi'tions  mentioned  in 
hia  will.  The  testator  died  on  the  20bh  June  1890, 
leaving  his  wife,  and  two  sons  and  two  daughters, 
all  of  whom  attained  the  age  of  twenty-one,  him 
surviving. 

The  will  was  proved  by  one  of  the  executors. 
At  the  time  of  the  testator's  death  tihe  sarrendar 
value  of  the  policies,  less  the  mortgage  debt  and 
interest,  amounted  to  3773^  Is.  Bd. 

The-ezecutor  and  trustee  of  the  will  did  not  sell 
the  policies,  but  for  the  benefit,  of  the  estate 
retained  them  untU  the  death  of  Ellington,  the 
person  assured. 

Ellington  died  on  the  14th  March  1895.  From 
the  death  of  the  testator  until  the  death'  of 
Ellington,  the  executor  paid  the  premiums  on  the 
policies,  and  .the  interest  on  the  mortgage  out  of 
the  income  of  the  testator's  estate. 

On  the  10th  May  1895  the  sum  of  60152. 178.  9d, 
was  paid  to  the  executor  and  trustee  in  reepeot  of 
the  policies,  being  the  balance  after  the  principal 
and  intwest  on  the  mortgage  debt  amounting  to 
30772.  178.  3d.  had  been  satisfied.  This-  was  a 
summons  taken  out  by  the  widow  and  d^dxen 
of'  the-  testator  against  the  executor  and  trustee 
to  determine  the  relative  rights  of  the  teaauta 
for  life  of  the  testator's .  residuary-  persooal 
estate  and  the  remaindermen  to  and  in.  ths 
surplus  of  the  policy  moneys,  and  in  p^rtieuiar 
whether  the  respective  tenants  for  life  were  entitled 
to  be  recouped  out  of  the.  said  surplus  moneys, 
the  amount  applied  in  payment  of  the  premiums 
and  mortgage  interest  from  the. testator's  death; 
and  whether  they  or  any  of  them  were  entitled  to 
any  and  what  compensation  or  equivalent  for  the 
income  which  they  would  have  derived  fi-om  the 
proceeds  of  sale  or  conversion  of  the  testator's 
interest  in  the  policy,  had  the  some  been  sold. or 
converted  immediately  after  his  death. 

Benshaw,  Q.C.  and  Downey  for  the  plaintiffs.— 
The  plaintiffs  are  entitled  to  be  repaid  the  pre^ 
minms  on  the  policies  and  the  interest  on  the 
mortgage  paid  out  of  income.  The  policy  moneys 
should  be  aprportioned  as  between  capital  and 
income  by  ascertaining  the  sum  which,  put  out 
at  intetest  at  4  per  cent,  per  annum  on  the  day 
of  the  testator's  death,  and  accumulating  at 
compound  interest  calculated  at  that  rate  with 
yearly  rests,  and  dednoting  income  tax,  would 
with  the  accumulations  of  interest  have  produced 
at  the  day  of  receipt  the  amount  actually 
received;  and  the  sum  so  ascertained  should  1>9 
treated  as  capital,  and  the  residue  as  income : 

Re  EaH  of  Chesterfield's  Trusts,  49  L.  T.  Eep.  261 'j 

24  Ch.  Div.  643  ; 
Beavan  v.  Beavan,  49  L.  T.  Eep.  263 ;  24  Ch.  Dnr. 

649; 
Be  HengltTi  I^owde  r.  Hengler,  68  L.  T.  Bep.  84  ; 

(1898)  1  Ch.  586; 
Re  Flower;  Matheson  v.  Ooodwyn,  62  Ij.  T.  Esp. 

216 ;  63  L.  T.  Bep.  201 ; 
Be  Ho6«m,-  Walker  v.  Appack,  53  L.  T.  Hep,  627  ; 

SS  L.  J.  422,  Ch. ; 
Wright  v.  Lambert,  6  Ch.  Div.  649 ; 
Be  Foster ;  Uoyd  v.  Carr,  63  L.  T.  Bep.  443 ;  45 
^  Ch.  Div.  629. 
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Warrington,  Q.C.  and  E.  W.  Lavington  for  the 
defendant. — The  plaintiffs  are  entitled  to  be  repaid 
the  premiiuuB,  but  not  the  interest  on  the  mort- 
gage. We  admit  the  policy  moneys  should  be 
apportioned  according  to  the  role  in  the  cases 
referred  to.  Cur.  adv.  vxdt. 

July  6. — Kekewich.  J. — It  is  reasonably  clear 
and  was  conceded  in  ar^^ument  that  the  relative 
rights  of  the  tenant  for  life  and  remaindermen 
must  be  adjusted  according  to  the  rule  in  Chester. 
field's  case  (49  L.  T.  Rep.  261 ;  24  Ch.  Div.  643). 
If,  apart  from  the  decision  in  Be  Hobson  (53  L.  T. 
Hep.  627  ;  66  L.  J.  422,  Ch.),  there  remained  any 
doubt  respecting  the  applicability  of  that  rule  to 
a  case  like  the  present,  that  decision  would  wholly 
remove  it.  The  rule  is  applicable  to  circumstances 
of  considerable  variety,  as  is  illusti'ated  by  Be 
Hengler  (68  L.  T.  Rep.  84;  (1893)  1  Ch.  586),  and 
the  real  question  in  each  case  must  be  how  to 
make  it  work  justly  between  the  parties  interested 
according  to  the  special  facts.  Here  the  special 
facts  are  that  the  reversionary  interest  in  question 
was  a  policy  subject  to  a  mortgage,  and  that  the 
interest  on  that  mortgage  aH  well  as  the  premiums 
on  the  policy  were  from  time  to  time  paid  out  of 
the  income  to  which  the  tenant  for  life  would 
otherwise  have  been  entitled.  The  mortgage 
itself  has  now  been  paid  out  of  the  money 
received  under  the  policy  together  with  a  small 
amount  of  interest  which  may  be  ignored,  and  we 
are  dealing  with  the  balance  of  the  policy  moneys 
remaining  after  discharge  of  the  mortgage,  and 
no  more.  But  for  the  necessity  of  making  some 
special  provision  in  respect  of  the  interest  and 
premiums,  the  application  of  the  rule  would  be 
easy.  One  would  calculate  what  sum,  if  invested 
at  4  per  cent,  interest  at  the  date  of  the  testator's 
death,  would  produce  the  amount  of  this  balance, 
and  that  sum  would  be  capital  to  be  invested  for 
the  benefit  of  the  estate,  and  the  rest  would 
belong  to  the  tenant  for  life.  In  fact,  however,  the 
tenant  for  life  has  received  year  by  year  less  than 
she  was  entitled  to  by  i-eason  of  part  of  the 
income  having  been  taken  to  keep  down  the 
interest  and  premiums,  and  adjustment  must  now 
be  made  on  the  footing  that  those  yearly  sums 
ought  to  be  recouped  to  her  out  of  the  money 
preserved  by  such  expenditure,  that  is,  the  policy 
moneys.  Oi  course  they  ought  to  be  recouped 
with  interest,  and  I  think  that  interest  ought  to 
be  calculated  at  4  per  cent.  I  hesitated  about 
the  figures,  but  it  is  to  be  observed  that  I  am  here 
dealing  not  with  the  rate  which  trustees  with 
restricted  powers  of  investment  might  have 
earned,  but  with  the  rate  which  an  absolute  owner 
free  to  deal  as  she  pleased  might  have  obtained 
for  her  money.  These  sums  Sierefore  will  have 
to  be  deducted  in  her  favour  from  the  net  policy 
moneys,  and  the  balance  must  be  apportioned 
between  capital  and  income  on  the  principle  above 
explained.  Except  for  the  necessary  subtraction 
in  the  first  instance  of  the  costs  of  these  proceed- 
ings the  arithmetic  might  all  be  worked  out  in  a 
schedule  to  the  order,  but,  as  it  is,  the  order  can 
only  direct  bow  the  rule  shall  be  applied  to  the 
yet  unascertained  sum  which  will  remain  after 
subtraction  of  the  taxed  costs  from  the  existing 
balance  less  the  sums — which  can  be  easily  calcu- 
lated— payable  to  the  tenant  for  life  on  adjust- 
ment of  capital  and  income  accounts. 
Solicitor :  C.  W.  Bommett. 


July  10, 11,  and  12. 

(Before  KekIswich,  J.) 

Be  GooDENOuoH ;   Mabland  v.  Williams,  (a) 

Tenant  for  life  —  Bemainderman  —  Capital  — 
Income — Apportionment — Interest — Ba  te  of. 

A  question  arose  in  this  case  as  to  the  rate  of 
interest  to  be  charged  by  the  court  in  the 
Chancery  Division  where  a  fund  wax  being 
apportioned  between  capital  and  income  in 
accordance  with  the  rule  laid  doion  in  Be  The 
Earl  of  Chesterfield's  Trusta  (49  L.  T.  B-ep.  261 ; 
24  Ch.  Div.  643). 

Held,  thai  to  fix  4  per  cent,  as  the  court  rate  of 
interest  to  be  charged  in  such  eases  enitred  very 
greatly  to  the  benefit  of  the  tenant  for  life ;  4  per 
cent,  had  been  for  generations  regarded  at  the 
rate  to  be  allowed  by  the  court  in  the  Chancery 
Division  unless  6  per  cent,  was  chargeable  for 
special  reatont ;  but,  in  view  of  the  imposgibility 
of  ordinary  prtident  persons  being  able  to  obtain 
even  3  per  cent,  interest,  the  stim  must  be 
ascertained  on  the  footing  that  3  per  cent, 
was  the  proper  rate  of  interest  instead  of 
4  per  cent,  as  in  Be  The  Earl  of  Chesterfield's 
Trusts  ;  the  time  had  arrived  when  4  per  cent, 
interest,  except  as  a  penal  rate,  ought  not  to  be 
allowed. 

Bt  the  marriage  settlement ,  made  the  30th  Aug. 
1830,  of  Dr.  and  Mrs.  Hawkins  a  sum  of  Baiuc 
Annuities  amounting  to  10,0002.  was  assigned  to 
trustees  upon  trust  to  pay  the  dividends  to  Dr. 
Hawkins  for  life,  and  after  his  death  to  his  wife 
for  life,  and  after  the  death  of  the  survivor  npon 
trust  for  the  children  of  the  marriage  as  Dr. 
Hawkins  and  his  wife  or  the  survivor  should 
appoint,  and  if  there  should  be  no  children  of  the 
marriage,  in  trust  for  Archdeacon  W.  Goode- 
nough,  the  testator,  his  executors,  administrators, 
and  assigns,  for  his  or  their  absolute  use  and 
benefit,  as  part  of  his  personal  estate  and 
effects,  to  be  transferred  and  disposed  of  accord- 


"^Se 


There  were  no  children  of  the  marriage.  The 
Bank  Annuities  were  now  repi-esented  by  10,000?. 
Two  and  Three-Quarter  per  Cent.  Consols. 

Archdeacon  Goodenough  by  his  will,  made  the 
let  May  1847,  gave  the  residue  of  his  property  to 
trustees  upon  trust  to  pay  the  income  to  his 
daughter  Mrs.  Hawkins  for  life  for  her  sole  and 
separate  use  without  power  of  anticipation,  and 
after  her  death  in  the  lifetime  of  her  husband,  for  i 
her  appointees  by  will  or  codicil,  with  a  gift  over  | 
in  default  of  appointment.  The  will  ^so  con- 
tained a  power  to  continue  "trust  moneys  and 
personal  estate  upon  their  present  investments " 
and  to  vary  investments,  and  a  power  to  invest 
in  Government  and  real  securities.  The  testator 
appointed  Mrs.  Hawkins  and  F.  Weedon  his 
executors. 

Mrs.  Hawkins  died  in  the  lifetime  of  her 
husband.  Archdeacon  Goodenough  died  on  the 
13th  Dec.  1854,  and  his  will  was  proved  on  th« 
13th  Jan.  1856. 

By  her  wiU,  dated  the  26th  March  1867,  Mrs. 
Hawkins  appointed,  gave,  and  bequeathed  the 
residue  of  tne  property  and  effects  over  which  by 
the  will  of  Archdeacon  Goodenough  or  otherwise 
she  had  a  power  of  disposition  to  Dr.  Hawkins 
absolutely,  and  appointed  him  sole  executor. 

(a)  Beported  b;  Fbancis  E.  Adt,  Eaq.,  BarrUrtoMt-LkW. 
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Mrs.  Hawkins  died  on  the  5tb  Sept.  1878,  and 
Iier  will  waa  proved  on  the  22nd  Jan.  1879. 

Dr.  Hawkins  by  Lis  will  appointed  the  defen- 
.dant  E.  W.  WiUiams  sole  ezecntor,  and  died  on 
the  7th  Dec.  1894. 

This  was  a  summons  taken  out  by  the  trustees 
■of  the  will  of  Archdeacon  Goodenough  to  deter- 
mine (amone  others)  the  following  question, 
namely,  whether  E.  W.  Williams,  as  legal  per- 
sonal representative  of  Mrs.  Hawkins,  was  en- 
titled to  any  and  what  part  of  the  capital  of  the 
said  sum  of  10,0002.  Consols,  the  revei-sion  wherein 
on  the  death  of  Mr.  and  Mrs.  Hawkins  formed 
part  of  the  estate  of  Archdeacon  Goodenough, 
and  had  not  been  sold  as  directed  by  his  will. 

H.  Rohertaon  and  Crawley  for  the  trustees  of 
the  will. 

Badcock  for  the  defendant  E.  W.  Williams. 

ifarten,  Q.C.  and  W.  0.  Lemon ;  Benshate, 
Q.C.  and  Methold ;  Bramwell  DavU,  Q.C.  and 
Leonard  Polls,  for  legatees  under  the  will  of  Mrs. 
Hawkins. 

Kekewich,  J.  (without  calling  on  Badcock  for 
a  reply). — ^The  case  is  governed  by  Be  The  Earl 
of  CheiUrfield's  TniBta  (49  L.  T.  Rep.  261 ;  24  Ch. 
Div.  643).  a,nd  the  contingent  interest  of  the  tes- 
tator in  the  fund  ought  to  have  been  converted, 
and  the   legal  personal   representative  of  Mrs. 
Hawkins  is  entitled  to  an  apportioned  part  of  the 
capital  of  the  fund  on  that  footing.    Then  comes 
what  to  my  mind  is  a  very  important  question. 
The  rule  in  the  Earl  of  Chesterfietd'a  case  is  to  take 
such  a  sum  as  at  the  date  of  the  death  of  the  tes- 
tator, if  the  same  were  invested  and  the  resulting 
income  accumulated,  would  at  4  per  cent,  interest 
yield  the  sum  which  has  to  be  paid.    This  hypo- 
thetical sum  is  treated  as  capital,  and  the  rest  as 
income.     But,  as  was  pointed  out  by  Kay,  L  J. 
in  Be  Hobton  ;  Walker  v.  Appack  (53  L.  T.  Bep. 
627;  55  L.  J.  422,  Ch.),  it  does  in  most  cases 
enure  very  greatly  to  the  benefit  of  the  tenant  for 
life.    But  it  is  obvious  that  an  alteration  in  the 
rate  of  interest  will  make  an  enormous  difference. 
It  has  always  been  4  per  oent.,  and  I  followed 
that  a  few  days  ago  in  a  itase  in  which  I  thought 
I  was  not  at  liberty  to  make  any  alteration,  more 
especially  as  the  point  was  not  argued.    It  is  no 
doubt  part  of  the  general  question  what  rate  of 
interest  ought  now  to  be  regarded  as  the  court 
rate  to  be  allowed  in  analogous  cases  to  the  one 
before  me,  or  charged  against  trustees  in  respect 
of  moneys  for  which  tney  are  liable.    On  this 
point  I  have  expressed  my  opinion   more  ihan 
once.    I  thought,  and  I  still  think,  that  it  is  a 
qnestion  which  ought  to  receive  the  views  of  all 
the  judges  of  the  Chancery  Division,  and  be  settled 
on  a  firm  foundation  as  on  a  final  opinion.    It 
has  occurred  to  me  to  think  over  the  matter 
several  times, -but  I  am  not  aware  of  any  pro- 
ceeding by  which  it  can  be  done.    Judges  can  and 
do  meet  for  the  purpose  of  discussing  matters  of 
procedure,  but  they  are  not  competent  to  decide 
qneations  of  law  or  questions  of  this  kind.    In 
matters  which  actually  determine  their  judicial 
proceedings  the  judges  can  only  determine  actual 
questions  bettreen  tne  parties  on  their  own  i-e- 
eponsilnlity  and   after  argument.      Although    I 
nave  said  once  or  twice  I  would  not  make  a  start, 
I  have  come  to  the  conclusion  that  someone  must, 
widthat  it  may  as  well  be  myself  as  another. 
Sabject,  therefore,  to  what  Mr.  Badcock  says,  I 


am  prepared  to  make  a  start  in  the  present  case. 
It  is  really  a  matter  of  veiy  great  importence.  It 
is  genei-ally  said  that  money  doubles  itself  at 
5  per  cent,  interest  in  fifteen  years.  If  the  inte- 
rest is  calculated  at  4  per  cent,  the  i>eriod  is  much 
longer,  while  at  3  per  cent,  the  period  would  be 
very  much  longer.  The  result  is  that,  if  you  want 
to  find  what  sum  will  pi-oduce  1002.  if  invested 
and  accumulated  at  4  per  cent.,  yon  get  a  very 
much  smaller  sum  than  if  it  was  at  3  per  cent. 
The  result  of  adopting  3  instead  of  4  per  cent, 
will  be  veiy  greatly  in  favour  of  capital  as  against , ' 
income.  Four  per  cent,  has  been  for  geneiutions 
regarded  as  the  rate  to  be  allowed  by  the  Court 
of  Chancery  unless  5  per  cent,  was  chargeable  for 
special  reasons.  Five  percent,  was  allowed  by  juries 
as  the  current  rate  of  interest  applicable  to  mer- 
cantile contracte,  or  fit  to  be  allowed  on  the 
footing  of  damages.  But  we  all  know  nowadays 
not  only  can  trustees  not  get  4  per  cent.,  or 
perhaps  not  more  than  2}  per  cent,  or  even  less, 
out  ordinary  people  willing  and  able  to  go  outeide 
trust  securities,  and  yet  determined  not  to  specu- 
late, find  it  impossible  to  get  more  than  4  per 
cent,  and  ore  very  glad  to  get  that.  I  took  the 
opportunity  offeredl>y  the  adjournment  of  looking 
at  an  authoritetive  statement  as  to  Bank  Stock. 
It  is  a  security  of  the  very  first  rank,  only  next  to 
the  public  funds.  At  present  prices  the  return  is 
22.  9«.  3d.  per  oent.  per  annum  for  Bank  Stock, 
and  Consols  at  the  present  moment — that  is, 
2}  per  Cent.  Consols,  though  afterwards  reducible 
to  2\ — stand  at  107i.  It  seems  to  me  to  be  bor- 
dering on.  if  not  an  actual,  absurdity  to  fix  4  per 
cent,  as  the  court  rate,  where  not  only  trusteies, 
but  an  ordinary  prudent  investor  determined 
not  to  speculate,  cannot  obtain  that  return. 
Unless,  therefore,  Mr.  Badcock  can  convince  me 
to  the  contrary,  I  propose  in  this  case  to  ascer- 
tain the  amount  on  the  footing  that  3  per  cent,  is 
the  proper  rate  of  interest  instead  of  4  per  cent, 
as  in  .B«  The  Earl  of  Cheeterfield's  Trust*. 

Badcock. — At  the  date  of  the  testator's  death 
Three  per  Cent.  Consols  stood  consideiubly  below 
par.  Further,  the  trustees  had  power  to  invest  on 
real  securities  as  well  as  in  the  funds,  and  might 
have  invested  so  as  to  produce  4  per  cent. : 

Be  Fhnver;  Matheson  v.  Ooodvcin,  62  L.  T.  Bep. 

216 i  63  L.  T.  Eep.  201 ; 
Re  Hobion ;   Walker  v.  AppacTc,  53  L.  T.  Bap.  627 ; 

55  L.  J.  422,  Ch. ; 
Londan,  Chatham,  and  Dover  Railtcay  Company  r. 

South-Eastem  Railway  Company,  64  L.  T.  Eep. 

501  ;  (1892)  1  Ch.  120. 

Kkkbwich,  J. — ^It  is  only  fair  to  Mr.  Badcock, 
and  otherwise  right,  that  I  should  say  a  few 
words  with  reference  to  his  argument.  I  have 
considered  the  impropriety,  if  impropriety  there 
be,  of  adopting  a  new  rule  in  this  particular  case. 
It  is  a  consideration  of  small  importance  that 
more  than  3  per  cent,  could  have  been  obtained 
on  good  security.  The  answer,  which  is  satisfac- 
tory to  me,  is  that  it  is  not  a  question  of  invest- 
ment, but  is  an  ai-bitrary  rule  adopted  by  the 
court  for  the  calculation  of  interest,  and  it  is  im- 
possible from  day  to  day  to  vary  that  rule.  All 
that  yon  do  is  to  calculate  wnat  will  be  fair 
between  the  parties.  If  I  could  go  upon  any 
suph  rule  as  Mr.  Badcock  suggests,  1  should  have 
to  take  4  per  cent,  part  of  the  time  and  3  per 
cent,  during  the  rest.    It  may  in  some  cases  press 
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bardly  on  the  tenant  tor  life,  it  maj  in  other 
oases  operate  in  farour  of  the  tenant  for  life. 
That  is  the  answer,  so  far  as  I  am  concerned,  to 
that  part  of  the  argament.  The  argument  in 
personam  I  confess  hits  me  hard.  I  should  not 
probablr  have  done  last  week  what  I  am  doing 
now.  But  anybody  who  is  accustomed  to  be  in 
this  court  has  known  that  it  has  been  in  my 
way  for  a  long  time.  The  consensus  of  opinion 
of  the  judges  of  the  Chancery  Division  seems  to 
me  impossible  to  obtain.  As  regards  the  Court 
,  of  Appeal,  the  point  does  not  go  to  the  Couit  of 
Appeal.  It  is  not  a  point  which  is  likely  to  be 
discuaaed  there,  although  it  may  be.  I  thought 
over  it  to  the  best  of  my  ability,  and  I  have 
thought  it  my  duty  to  have  the  courage  of  my 
opinion,  and  to  say  that  the  time  has  come  when 
the  judges  should  not  talk  of  4  per  cent,  or  a 
higher  itite  of  interest,  when  they  Know  it  is  not 
the  rate  which  money  commands  in  the  hands  of 
those  who  have  it  to  invest.  If  any  other  judge 
expresses  even  a  doubt  whether  I  am  right,  or 
thinks  it  is  not  right  to  follow  my  lead,  I  do  not 
hesitate  to  say  that  I  sliall  bow  to  his  view  and 
return  to  the  former  higher  rate,  because  I  think 
Tuuformity  of  practice  is  of  much  greater  import- 
ance than  justice  in  any  particular  case,  but  until 
anybody  has  differed  I  shall  act  upon  it.  [ii«m- 
ahaw,  Q.C. — There  is  authority  for  3  per  eent. : 
(Be  Braaum  ;  Field  v.  Draeu/p,  B9  L.  T.  Bep.  868 ; 
(1894)  1  Ch.  59.)  ]  I  am  fortified  in  my  opinion 
by  that  authority,  and  shall  follow  it.  In  the 
year  1895  the  time  has  an-ived  when  4  per  c«nt., 
except  as  a  penal  rate,  ought  Bot  to  be  allowed. 

Solicitors;  Frere,  Fortter,  and  Co.;  Hepburn, 
Son,  and  Cutcliffe ;  B.  8.  Taylor,  Son,  and  Hum- 
bert ;  Hunter  and  Haynet. 


Wednesday,  July  31. 
(Before  Kbkbwich,  J.) 
LtOTD  V.  NowEiiL.  (a) 

Vendor   and   purehaaer — Speeifie   performance — 
ConditioTUil  agreement — Waiver — Memorandum 
in  vsriHng — Statute  of  Frauds  (29  Car.  2,  c.  3). 
Action  by  vendor  for  speeifie  performance  of  the 
follovnng  agreement :    "  Subject  to  the  prepara- 
tion by  my  solicitor  and  completion  of  a  formal 
contract,  I  am  wiUinq  to  tell  to  you  the  lease  of 
365,  Gamden-road,  for  a  term  of  twenty-eight 
■years,  at  a  rent  of  1101.  per  annum,  you  paying 
me  5002.  premium  for  same,  and  also  paying  tlie 
cost  of  new  lease,  1001.  paid  {and  receipt  hereby 
acknowledged)  as  conditional  deposit,  the  balance 
to  be  paid  1st  day  of  Jan.  1895,  and  possession  on 
completion.    Plants  and  conservatory  flowers  to 
be  included  in  price  named."     Signed  by  the 
vendor,  and  accepted  by  the  purchaser. 
Held,  that  the  condition  teas  not  for  the  benefit  of 
the  vendor  only,  and  therefore  he  could  not  waive 
it ;  the  condition  being  the  essence  of  the  con- 
tract,   there  was   no    memorandum  in  writing 
within  the  Statute  of  Frauds,  and  there  must  be 
judgment  for  the  defendant. 
This  was  an  action  brought  by  Edwin  Lloyd,  the 
vendor,  against   Joseph  Dove  NoweU,  the  pur- 
chaser, for  specific  performance  of   an  alleged 
■agreement  for  the    sale  of   a  leasehold   house, 

(•)  Betwrwd  by  FaANCis  E.  Aor,  Eaq.,  Barriat«r-at-Law. 


No.  865,  Camd»i-road.  The  alleged  agi-eement 
was  in  the  following  terms  : 

865,  Camden-rosd,  Nov.  1,  1894.-~Sabjeet  to  the  pre- 
psmtion  by  my  solioitor,  and  oompletion  of  a  fonul 
contraot,  I  am  willing  to  sell  to  yoa  the  lease  of  865, 
Gamden-road,  for  a  term  of  twenty-eight:  years,  at  » 
rent  of  1101.  per  amiom,  you  paying  me  5001.  preminm 
for  same,  and  also  paying  the  oost  of  new  leaae,  1001. 
paid  (and  receipt  hereby  acknowledged)  as  oonditioul 
deposit.  The  balasoe  to  be  paid  let  day  of  Jan.  1895, 
and  posaesfiou  given  on  oompletion.  Plants  and  con- 
servatory flowers  to  be  included  in  price  named. — 
E.  Llotd. — Accepted,  Joseph  D.  Nowell. — Witness, 
Qeorge  Sqnire  Bontall. 

The  defendant  subsequently  repudiated  the 
alleged  agreement,  and  the  plaintiff  brought  this 
action. 

In  his  statement  of  claim  the  plaintiff  waived 
his  right  to  have  a  formal  contract  prepared  by 
bis  solicitor. 

The  defendant  pleaded  that  the  Statute  of 
Frauds  (29  Car.  2,  c.  3)  had  not  been  compUed 
with,  also  that  he  had  not  waived  the  preparation 
or  completion  of  a  formal  contract. 

The  defendant  counter-claimed  for  the  return  of 
the  1002.  deposit. 

Warrington,  Q.C.  and  George  Henderson  for  ihe 
plaintiff. — There  is  a  memorandum  in  writing 
within  the  Statute  of  Frauds : 


Roniier  v.  MtUer, 
1124. 


•  L.  T.  Bep.  178 ;  8  App.  Cu. 


If  the  condition  is  a  condition  precedent,  it  is  one 
in  favour  of  the  plaintiff,  and  can  be  waived : 

HawksUy  v.  Outram,  67  L.  T.  Eep.   804 ;   (1892) 
3  Ch.  359. 
Benshaw,  Q.G.  and  A.  Beddall  for  the  defendant 
— The  condition  is  not  in  favour  of  the  plaintiff 
only :  "  oompletion  is  by  both  parties." 

Kekewich,  J. — Lord  Blackburn  summarises 
the  law  applicable  to  all  these  cases  in  the  follow- 
ing paragraph  of  his  speech  in  BosHter  v.  Miller, 
where  be  says  at  p.  1152  of  3  App.  Cos. :  "I  think 
the  decisions  settle  that  it  is  a  question  d  con- 
struction whether  the  parties  finally  agreed  to  be 
bound  by  the  terms,  though  they  were  subee- 
quentiy  to  have  a  formal  agreement  drawn  up. 
That  passage,  according  to  my  notion,  is  as  accu- 
rate as  Lord  Blackburn's  statements  of  the  law 
generally,  or  perhaps  I  should  say  always,  are. 
The  question  is  not  whether  this  agreement  was 
made  subject  to  somethii^  being  done,  bnt 
whether  that  is  the  essence  of  the  contract,  the 

Ct  being  whether  the  vendor  may  waive  it  as 
g  a  provision  intended  for  his  own  benefit ; 
and  reference  is  made  to  HawksUy  v.  Outram, 
where  there  was  a  restraint  upon  trade  introduced 
into  a  contract  by  the  vendor's  attorney,  and  it 
was  held  by  Bomer,  J.  that  that  was  ultra  vires 
the  power,  but  the  Court  of  Appeal  thought  that 
those  for  whose  protection  it  was  inserted  might 
waive  it.  There  could  be  no  doubt  in  that  case 
for  whose  l)enefit  the  term  was  inserted,  being  a 
condition  on  the  sale  of  a  business  whereby  the 
vendors  agreed  not  to  carry  on  a  similar  business 
within  a  oertain  radius.  Can  anyone  doubt  that 
Buch  a  condition  is  solely  for  the  benefit  of  the 
purchaser,  and  in  no  way  for  the  benefit  of  the 
vendor  P  and  directly  it  is  looked  at  from  that 
point  of  view  yon  see  that  tiie  waiver  may  come 
in.  How  can  I  conclude  that  the  "  prq>aTatien 
by  my  solioitor  and  the  completion  of  a  formal 
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contract "  is  necessarily  a  term  for  the  benefit  of 
the  vendor  alone  ?  We  are  all  familiar  with  the 
disadvantage  of  having  an  open  contract  and  the 
advantage  of  having  a  formal  contract,  an  advan- 
tage intended  mainly  no  donbt  for  the  benefit  of 
the  vendor,  his  solicitor  roatrieting  the  purohaaer 
fronot.  going  into  matters  of  difficulty  which  may 
can8»  oonBiderable  expense  and  delay,  although 
the  title  is  good.  But  it  is  not  solely  for  the 
advantage  of  the  vendor;  it  may  be  of  great 
advantage  to  the  purchaser  too  to  have  the  posi- 
tion defined,  and  it  may  be  looked  at  from  another 
point  of  view  as  well,  which  I  take  from  the  same 
speech  of  Lord  Blackbnm  in  BosBUer  v.  Miller. 
He  says,  at  p.  1152  of  3  App.  Cas. :  "  Parties 
often  do  enter  into  a  negotiation  meaning  that 
when  they  have  (or  think  they  have)  come  to  one 
Bund,  the  result  shaU  be  put  into  formal  shape, 
and  then  (if  on  seeii^g  the  result  in  that  shape 
they  find  they  are  agreed)  signed  and  made 
binding;  but  that  each  party  is  to  reserve  to 
himself  the  right  to  retire  from  the  contract  if  on 
looking  at  the  formal  contract  he  finds  that, 
thongh  it  may  represent  what  he  said,  it  does  not 
represent  what  he  meant  to  say."  It  seems  to 
me  that  in  this  present  case  it  is  quite  within  the 
limits  of  imagination  that  both  vendor  and  pur- 
chaser intended  that  there  should  be  a  possibility 
of  seeing  whether  the  formal  contract  was  in  ac- 
«(K7danee  with  what  they  meant  to  say.  I  cannot 
get  out  of  the  plain  meaning  of  the  words  "  I  am 
willing  to  sell,"  not  absolutely,  but  "subject  to 
the  preparation  by  my  solicitor  and  completion 
of  a  formal  contract."  That  means  pi-ovided  a  con- 
tract is  prepared  by  my  solicitor,  and  then  other- 
wise completed  by  myself,  I  will  sell.  It  seems 
to  me  that  provision  goes  to  the  root  of  the  con- 
tract, and  is  not  a  stipulation  which  the  vendor 
can  waive,  and  say,  "  I  will  give  up  what  we  both 
agreed  to  be  a  term  of  the  contract,  and  you  shall 
fulfil  the  contract."  On  this  ground  I  dismiss 
the  action  with  costs. 

Solicitors;  WiUiam  Negu»i  Taylor  and  Taylor. 


QtTEBN'S  BENCH  DIVISION. 
Tlvartday,  Aug.  L 

<Befbre  Lord  Bvssiiix,  C.J.,  Foinoox,  B.,  and 
Wbight,  J.) 

The    Soiwhbbk    Countibs    Deposit    Bane 
Limited  (apps.),  v.  Boalxb  (resp.).  (a) 

Practiee  —  Convpames — Appeal  from  justices  — 
JSeeogni»anee — Company  entering  into — Liqui- 
daticm—Batifieation^20  &  21  Vici.  c.  43,  «.  3. 

WTien  a  company  is  required  to  enter  into  a  reeog- 
niaance,  sueh  recognisance  may  be  entered  irUo 
by  a  direeior  or  m»n^ber  of  the  company  acting 
far  and  on  behalf  of  the  comptmy,  and  this  has 
been,  the  practice  for  mawy  years. 

If  the  company  be  in  liquidation,  a  director  or 
member  has  no  longer  authority  to  enter  into  a 
reeogititante  for  the  compaMy,aaid  the  liquidator 
ccmnot  aftenoards  ratify  the  act  of  a  director  or 
■member  who  so  enters  into  the  recognisance  after 
the  liquidation. 

Gabx  stated  by  the  stipendiary  magistrate  for 
BrightCA^  the  question  now  being  whether  a  cor- 
Juration  can  enter  into  a  recognisanoei 

(o^  BapoMBtl'tir  W.  Vf.  Oui,  Enj.,  BantaMMM-Lmr. 


The  appellant  company  was  summoned  by  the 
respondent  for  having,  on  the  10th  April  1895, 
refused  to  allow  the  respondent  to  inspect  during 
business  hours  the  register  of  the  company  on  his 
tendering  the  statutory  fee  of  It. 

The  company  contended  that,  as  they  were  in 
liquidation,  such  inspection  could  not  be  granted, 
but  the  magistrate  held  that  the  company  was- not 
in  liquidation,  on  the  ground  that  the  proceedings 
which  had  been  taken  for  the  volunttury  winding- 
up  of  the  company  were  invalid. 

He  therefore  held  that  inspection  should  have 
been  granted,  and  he  accordingly  imposed  a 
nominal  fine,  but  granted  this  special  case. 

Subsequently,  it  was  held  in  the  Chanoery 
Division,  and  affirmed  by  the  Court  of  Appeal, 
that,  although  there  was  an  irregularity,  the 
resolution  to  wind-up  the  company  was  properly 
passed,  and  that  the  company,  therefore,  was  in 
liquidation  as  from  the  21st  Jan.  1895. 

By  sect.  2  <rf  20  &  21  Yict.  c.  43,  upon  the 
hearing  and  determination  of  any  information  or 
complaint  in  a  summary  way,  justices  on  the 
application  of  a  party  aggrieved  are  to  state  a 
case  for  the  opinion  of  the  Superior  Court ;  and 
by  sect.  3: 

The  appellant,  at  the  time  of  making  stteh  application, 
aod  before  a  case  shall  be  stated  and  delivered  to  him 
by  the  justice  or  jnatioes,  shall  in  every  inetanoe  enter 
into  a  reoogniMraae.  .  .  with  or  without  snietiee,  aad 
in  saoh  snm  as  to  the  jiutiee  or  joatioes  shall  seem  meet, 
conditioned  to  prosecute  such  appeal,  .  .  .  and  tho 
appellant,  if  then  in  custody,  shall  be  liberated  npon  the 
recognisanoe  being  f brther  conditioned  for  his  appearance 
before  the  same  jastice  or  justices,  &c.- 

When  the  special  case  was  demanded  on  behalf 
of  the  company,  one  Mr.  Kirkwood,  who  had  been 
a  managing  director  of  the  company,  entered  into 
a  recognisanoe  tinder  sect.  3,  on  behalf  of  the 
company,  on  the  2nd  May  1895,  and  in  this 
recoguisaaoe  he  described  himself  as  managing 
director  of  the  company. 

When  the  case  came  before  a  divisiMial  court, 
the  respondent  in  person  took  a  preUminarT 
objection  that,  as  a  liquidator  had  been  appointed, 
the  right  of  a  director  to  enter  into  a  recognisance 
on  behalf  of  the-comx>eny  had  ceased.  To  this  it 
was  answered  that  a  company  need  not  enter  into 
a  recognisance  at  all.  The  question  was  then 
reserved  for  a  court  of  three  judges,  so  as  to  have 
a  decision  as  to  the  practioe  in  regard  to  recog- 
nisances by  companies. 

The  respondent  in  person.  —-The  company 
passed  a  resolution  for  voluntary  winding-up  on 
the  4th  Jan.  1895,  which  was  confirmed  on  the 
9th  Jan.,  and,  as  the  proceedings  in  the  Chancery 
Division  have  settled,  the  company  was  in  liquida- 
tion as  from  the  21st  Jan.  1895.  This  recogni- 
sance was  entered  into  on  the  2nd  May  1895,  and 
it  purports  to  be  so  entered  into  by  Mr. 
Kirkwood,  who  describes  himself  therein  as  a 
managing,  director  of  the  company.  As  a  liquidator 
had  been  appointed,  Mr.  Kirkwood  had  no  right 
to  represent  the  company  at  that  date.  [He  was 
stopped.] 

Levat,  Q.G.  (]r.  E.  Vernon  with  him),  fw  the 
liquidator : — Two  points  arise  here.  In  the  first 
place,  can  a  corporation  enter  into  a  recognisance 
at  all  ?  In  other  words,  does  sect.  3  apply  to  a 
conporation  ?  We  Bubait  that  it  does  not  apply 
and  that  no  recognisance  at  all  is  required  in  this 
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case.  The  word  "appellant"  in  the  section 
cannot  be  used  so  as  to  include  a  corporation,  and 
the  section  when  fairly  read  makes  it  clear  that  it 
cannot  be  held  to  include  a  corporation.  This 
appears  especially  from  the  latter  part  of  the 
section,  where  we  have  the  words,  "  the  appellant, 
if  then  in  custody."  The  word  "  appellant "  here 
must  mean  an  appellant  who  is  capable  of  being 
taken  into  custody,  which  cannot  apply  to  a 
corporation.  [Lord  Russell,  C.J. — The  practice 
has  been  all  the  other  way.  Weight,  J. — The 
practice  for  many  years  past  has  been  that  a  cor- 
poration has  been  allowed  to  enter  into  a  reco(7- 
nisance,  and  may  do  so  by  a  director.  In 
Pritchard's  Quarter  Sessions,  p.  675, 1  find  this 
statement:  "There  seems  to  be  some  doubt 
whether  a  corporation  can,  strictly  speaking, 
enter  into  a  recognisance,  though  this  difficulty  is 
in  practice  evaded  by  one  or  more  members  of  the 
body  entering  into  one  for  it."  After  the  liquida- 
tion, however,  whether  voluntary  or  otherwise,  no 
one  can  act  for  the  company  except  the 
liquidator.]  We  submit,  in  the  second  place,  that 
if  a  recognisance  was  necessary,  this  is  a  proper 
recognisance  entered  into  for  the  company.  If 
Mr.TKirkwood  had  no  authority  to  act  for  the 
company  when  he  entered  into  the  recognisance, 
we  now  on  behalf  of  the  liquidator  of  the 
company,  adopt  and  ratify  what  was  done, 
and  that  cures  any  defect  which  existed  by  reason 
of  the  recognisance  not  having  been  by  the 
liquidator. 

Lord  Russell,  C.J. — It  appears  that  the 
practice  has  been  for  a  great  number  of  years 
past,  because  of  the  difficulty  as  to  corporations 
entering  into  recognisances,  to  accept  the  recog- 
nisance of  some  person  who  is  a  director  or 
member  of  the  corporation.  That  has  not  been 
done  in  this  case  effectively,  because  we  now  know 
that  the  liquidation  vras  complete  on  the  2  let  Jan. 
1895,  and  on  the  2nd  May  1895  this  recognisance 
was  entered  into  by  Kirkwood,  describing  himself 
as  managing  director,  and  acting  for  and  on 
behalf  of  the  company.  He  had  no  authority  to 
assume  that  position.  That  being  bad,  the  defect 
could  not  be  cured,  and  there  was  no  power  to 
ratify  afterwards.  I  do  not  think  the  doctrine  of 
ratification  applies  to  such  a  case  at  all. 

Pollock,  B. — I  think  it  is  of  great  importance 
that  the  practice  as  to  recognisances  by  companies 
should  be  observed.  According  to  that  practice  a 
recognisance  may  be  entered  into  by  a  director  or 
member  for  the  company. 

Wbiqht,  J. — The  Divisional  Court  only 
reserved  this  question  to  have  an  authoritative 
decision  as  to  the  practice  in  regard  to  recog- 
nisances by  companies.  I  think  it  is  quite  clear 
that  the  usage  has  been  for  many  years  that  a 
recognisance  can  be  entered  into  on  behalf  of  a 
company  by  a  director  or  member  acting  for  the 
company.  In  this  case,  in  consequence  of  the 
liquidation,  the  person  (Mr.  Kirkwood)  who 
entered  into  the  recognisance  had  not  at  the  time 
power  to  enter  into  it  for  the  company. 

Appeal  dismisged  toith  coiU. 

Solicitors  for  the  appellant  company,  Aahurit, 
Morris,  Crisp,  and  Co. 


Thursday,  June  20. 

(Before  Mathew,  J.) 

The    Union    Marine    Insubance    Compakt 
Limited  v.  Bobwick.  (o) 

Marine  insurance — Collision  clause  in  policy— 
Collision  with  "pier  or  similar  structure" — 
Vessel  driven  on  to  sloping  bank  or  toe  of  break- 
water. 

A  policy  of  re-insurance  contained  a  cMision 
clause  "  against  risk  of  loss  or  damage  through 
collision  with  (inter  alia)  piers,  or  stages,  or 
similar  structures." 

Two  vessels  covered  by  this  policy  drifted  through 
the  violence  of  a  storm  on  to  the  toe  of  a  break- 
water, which  consisted  of  a  long  sloping  bank  of 
large  stones  or  boulders  dropped  into  the  sea  for 
the  purpose  of  forming  a  bed  or  mound  on  which 
the  bredktvater  was  to  rest,  and  these  Ioom 
boulders  slope  down  from  the  jetty  or  breakwater 
itself  for  some  distance  into  the  sea.  The  vessels 
were  driven  broadside  on  to  this  bank  of  sUmet. 
their  keels  being  the  parts  that  strode  against 
the  boulders,  and  they  went  to  pieces  on  the 
boulders. 

Held,  that  what  took  place  was  a  "  eoUition,"  and 
that  the  loss  was  a  loss  or  damage  from  collision 
"  with  a  pier  or  similar  structure  "  within  the 
meaning  of  the  clause,  as  the  toe  of  the  break- 
water formed  a  part  of  the  jetty  or  breakwater 
itself. 

Action  tried  before  Mathew,  J.,  sitting  without 
a  jury  for  the  trial  of  commercial  causes. 

The  plaintifFs  are  an  insui-ance  company  carry- 
ing on  business  at  Liverpool,  and  the  defendant 
is  an  underwriter  at  Lloyd's,  and  the  question  in 
the  case  arose  upon  the  construction  of  a  clause 
in  a  contract  of  re-insurance  called  a  "  coUigion 
clause,"  dated  the  20th  Jidy  1894,  and  under- 
written by  the  defendant  and  others. 

The  plaintiffs  were  original  insurers  of  the 
barque  Kirkmiehael  in  the  sum  of  lOOOJ.,  under 
a  policy  for  a  voyage  from  Liverpool  to  Mdbonme 
dated  the  6th  Dec.  1894,  and  150?.  under  a  poUcy 
dated  the  20th  Dec.  1894,  and  the  plaintiffs  were 
legally  liable  for  and  have  paid  a  total  loss  to 
their  assured  under  both  such  policies. 

The  plaintiffs  were  also  original  insurers  of  the  ; 
barque  Osseo  in  the  sum  of  2500!.,  under  a  PoUcr  I 
for  a  voyage  from  the  West  Coast  of  South  ' 
America  to  Liverpool,  dated  the  18th  June  1894 
and  they  were  legally  liable  for  and  have  paid 
their  assured  a  total  loss  under  such  policy. 

On  the  20th  Jvij  1894  a  contract  described  as 
a  "  collision  conti-act "  was  entered  into  between 
the  plaintiffs  and  the  defendants  and  other  under- 
writers. Floating  policies  in  conformity  with 
this  contract,  and  covering  the  risks  thereby 
agi-eed  to  be  undertaken,  were  duly  granted  to  the 
plaintiffs  periodically  by  the  defendant  and  the 
other  parties  to  that  contract,  and  declarations  of 
the  plaintiffs'  risks  thereby  re-insured  were  duly 
made  thereunder.  The  plaintiffs  duly  declared 
the  risks  taken  by  them  on  the  Kirkmiehael  and 
Osseo  respectively  under  the  policy  granted  by 
the  defendant  and  others  which  was  then  current 
and  in  force. 

On  the  20th  Dec.  1894  the  Kirkmiehael  left 
Liverpool  with  a  general  cargo  on  board  on  a 
voyage  thence  to  Melbourne. 

(a)  Beportal  by  W.  W.  OSB.  Eiq.,  Baniitcrct-Lav. 
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On  the  2lBt  Dec.,  owing  to  stress  of  weather, 
the  master  decided  to  run  back  for  Holyhead 
harbour,  and  while  making  for  the  harbour  the 
ship  became  unmanageable,  owing  to  the  hurricane 
that  was  then  blowing,  and  drifted  towards  the 
breakwater,  and  about  10.30  a.m.  on  the  22nd 
Dec.  the  ship  drifted  broadside  on  to  the  break- 
water and  became  a  total  wreck,  her  bottom  being 
hattened   in  on   the   boulders   lying  outside  the 

On  the  30th  Dec.  1894  the  Ombo,  while  on  the 
voyage  from  the  West  Coast  of  South  Africa  to 
Liverpool  with  a  cargo  of  nitrate,  ran  on  the 
same  oreakwater,  and  was  wrecked  and  almost  at 
once  went  to  pieces  upon  the  breakwater  about 
four  o'clock  in  the  morning  of  the  30th  Deo. 

The  Holyhead  breakwater  is  about  two  miles 
long,  and  was  constructed  by  tipping  into  the 
harbour  some  six  million  tons  of  large  stones  or 
boulders  quarried  from  the  neighbouring  moun- 
tain, and  these  formed  a  rubble  mound  or  bed  on 
which  the  breakwater  was  to  be  constructed. 
This  bed  is  about  250  feet  wide  at  the  level  of 
low  water,  and  450  at  the  base,  which  is  in  abont 
fifty  feet  of  water,  and  the  breakwater  slopes  in 
varying  de^^rees  of  inclination  from  the  top  to  the 
bottom.  The  breakwater  was  formed  by  running 
out  different  roads  of  sta^ng,  and  from  the  two 
imier  roads  of  this  staging  on  the  harbour  side 
the  stone  was  deposited  to  the  level  of  about  high 
water  neap  tides,  and  protected  from  the  influence 
of  the  sea  by  the  stone  dropped  from  the  outer 
roads  which  were  kept  higher.  From  the  outer 
roads  on  the  sea  side  the  stone  was  deposited  until 
it  reached  the  top  of  the  staging  and  formed  the 
mass  of  the  breakwater  on  the  sea  side.  The 
outer  roads  being  filled  up  the  storm  washed  the 
stone  seawajd ;  the  roads  were  again  filled  up  to 
be  again  washed  down,  and  this  process  continued 
until  the  sea  shaped  the  mound  to  the  form  in 
which  it  now  remains.  These  stones  or  loose 
boulders  form  the  foundation  of  the  breakwater, 
and  as  they  slope  down  from  the  jetty  into  the 
sea  the^  are  called  the  "  toe  "  of  the  breakwater, 
as  distinguished  from  the  jetty  or  breakwater 
itself. 

The  Kirkmiehael  drifted  on  to  these  boulders 
or  the  toe  of  the  breakwater  at  a  point  about 
twen^  yards  from  the  parapet  of  the  breakwater 
and  200  yards  from  the  lighthouse  end  of  the 
breakwater,  and  thus  moi-e  than  a  mile  from 
shore,  and  she  struck  the  boulders  with  her  keel, 
and  became  a  total  wreck. 

The  Ogteo  also  struck  this  bank  of  stones  or 
toe  of  the  breakwater  about  fifty  feet  from  the 
snot  where  the  Kirkmiehael  was  wrecked,  and  in 
almost  the  same  maimer,  ajid  became  a  total 
wreck. 

The  plaintiffs  paid  their  assured  under  their 
poUcies  in  respect  of  each  of  the  vessels  as  for 
a  total  loss,  and  they  now  sought  to  recover 
from  the  d^endant  under  the  collision  clause 
in  the  contract  of  re-insurance  of  the  20th  July 
1894. 

By  the  collision  clause,  clause  3  in  the  contract 
of  re-insurance  the  defendant  insured  "against 
risk  of  loss  or  damage  through  collision  with  any 
other  ship,  or  vessel,  or  ice,  or  sunken  or  floating 

wreck,  or  any  other  floating  substance,  or  har- 

honrs,  or  wMrves,  or  piers,  or  stages,  or  similar 

stmctnres,    and   inclnoing    any    running  -  down 

clause,  as  per  original  policies. 


Bigham,  Q.C.  [T.  G.  Carver  with  him)  for  the 
plaintiffs. — The  only  question  here  is  whether  the 
facta  proved  constitute  a  collision  with  a  "  harbour 
pier,  wharf,  or  other  similar  structure."  We 
submit  that  they  do,  and  we  contend  that  this 
was  a  collision  and  not  a  sti-anding  as  may  be 
suggested  for  the  defendant.  In  the  case  of  The 
Munroe  (70  L.  T.  Rep.  246 ;  (1893)  P.  248),  which 
was  a  pure  question  of  fact,  as  this  is,  and  in 
which  the  words  of  the  policy  were  "  any  loss  or 
damage  thi-ough  collision  with  {inter  alia)  any 
simken  wreck,"  the  steamer  ran  aground,  and  as 
the  tide  fell  she  settled  on  the  wreck  of  a  sunken 
vessel  and  damaged  herself,  and  afterwards 
shifted  her  position  and  settled  again  on  some 
iron  which  had  formed  part  of  the  cargo  of 
another  wrecked  vessel  and  was  further  damaged, 
and  Barnes,  J.  held  that  that  amounted  to  a  colli- 
sion with  a  "  sunken  wreck."  In  the  present  case 
both  these  vessels  came  to  their  end  oy  striking 
on  the  bank  or  toe  of  the  breakwater,  and  that 
was  collision  with  a  "  pier  or  similar  structure  " 
within  the  moaning  of  this  collision  contract. 

Joteph  Walton,  Q.C.  and  J.  A.  Hamilton  for  the 
defendant. — In  the  case  of  neither  of  these  ships 
was  there  a  total  loss  through  collision  with  a 
"  harbour,  wharf,  pier,  stage,  or  similar  structure." 
There  is  no  direct  authority  on  the  point,  as  the 
case  of  The  Munroe  {ubi  sttp.),  thougn  it  may  be 
an  illustration,  does  not  decide  any  question  of 
law.  That  case  turned  entirely  on  the  view  the 
judge  took  of  the  facte  of  the  case,  and  was  a 
question  of  fact  as  this  is.  The  question  is 
whether  under  the  circumstances,  the  loss  in  this 
case  may  fairly  be  described  by  the  words  used 
in  the  clause,  and  understood  as  such  words  must 
be  when  used  in  a  policy  of  insurance.  There  is 
no  doubt  that  both  these  ships  finally  struck,  and 
were  wrecked  upon  a  bank  of  stones  which  had 
been  constructed  in  making  this  breakwater,  but 
what  took  place  cannot  properly  be  described  as 
a  "  collision,"  because  a  "  collision "  implies  a 
colliding  against  something,  not  necessarily  pro- 
jecting above  the  water,  but  a  colliding  or  striking 
against  it,  instead  of  what  we  say  took  place 
here,  a  grounding  upon  or  striking  upon  the 
bottom  with  the  ship's  bottom  in  the  same  way  in 
which  every  wreck  grounds  upon  the  rocks  when 
she  strikes.  There  is  a  distinction  from  the  fact 
that  the  vessels  went  aground  upon  a  long  sloping 
bank  of  stones,  which  were  partlv  placeid  in  the 
position  in  which  they  were  by  the  action  of  the 
sea  iteelf .  As  far  as  the  toe  of  the  breakwater  itself 
is  concerned,  it  is  much  more  analogous  to  a  part 
of  the  shore  than  to  anything  whicn  is  connoted 
by  the  terms  "wharf,  pier,  stage,  or  similar 
structure."  No  doubt  the  jetty  itself  is  a  pier, 
but  this  mound  of  loose  stones  is  not  within  the 
class  of  things  contemplated  by  the  clause,  which 
implies  dock  walls  and  masonry  structures. 
[lLk.THEW,  J. — ^Would  it  not  be  a  perfectly 
correct  description  to  say  that  these  vessels 
struck  on  the  breakwater  of  Holyhead  and  were 
wrecked  ?]  No,  this  toe  of  the  breakwater  is  really 
a  part  of  the  shore ;  it  is  a  sloping  shore  formed 
no  doubt  artificially,  but  still  it  is  the  bottom 
of  the  sea,  and  the  vessels  simply  took  the  ground, 
or  were  driven  aground  on  this  bank. 

Mathbw,  J. — This  case  has  been  thoroughly 
discussed,  and  counsel  have  had  eveiy  opportunity 
of  dealing  with  any  di£Sculties  that  occurred  to 
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■my  mind.  The  argument  addreeeed  to  me  on 
behalf  of  the  defendant  would  be  an  excellent 
one  if  the  clause  merely  stood  thus — "to  cover 
any  risk  of  loss  or  damage  through  collision."  I 
think  the  argument  would  have  been  well  founded 
in  saying  that  there  is  a  great  deal  against  the 
view  that  what  occurred  in  this  case  was  what 
was  intended  to  be  covered  by  a  clause  in  that 
form.  But  the  clause  is  a  far  more  extensive 
•one,  for  it  goes  on  to  describe  what  is  intended  to 
be  covered,  namely,  collision  with  substances  of 
two  descriptions — 'floating  substances  on  the  one 
hand,  and  permanent  structures  on  the  other.  It 
•goes  on  to  say  "  collision  with  any  other  ship  or 
vessel,  or  ice,  or  sunken  or  floating  wreck,  or  any 
other  floating  substance" — words  which  are  not 
•applicable  to  this  case.  Then  it  goes  on — "op 
harbours,  or  wharves,  or  piers,  or  stages  or  similar 
•etnictnres."  The  words  in  that  enumeration 
applicable  in  this  case  are  the  words  "piers 
or  similar  structures  " — collision  with  a  pier  or 
similar  structtire.  Now  here,  unquestionably, 
both  vessels  struck,  to  use  popular  language,  on 
the  breakwater,  at  Holyhead.  All  the  evidence 
that  was  available  has  been  given  before  me  to 
show  how  the  vessels  struck  and  where  they 
struck.  The  breakwater  had  been  originally  made 
where  the  water  was  over  fifty  feet  deep,  and  it 
was-  made  by  a  gradual  accumulation  of  large 
boulders  which  form  the  toe  of  the  breakwater, 
and  behind  that  toe  of  the  breakwater  (put 
there  for  the  protection  of  the  breakwater)  the 
.jetty  was  subsequently  erected.  It  seems  to 
me  that  the  pier  and  breakwater  and  toe  are 
one  and  the  same  structui'e,  the  toe  absolutely 
•essential  to  the  safety  and  the  permanence  of  the 
jetty  behind,  and  both  these  unfortunate  vessels 
being  caught  in  the  storm  and  becoming  nn- 
mauE^eable  were  driven  as  neaf  to  that  jetty  as 
they  could  get,  namely,  against  the  toe  of  the 
breakwater,  and  there  went  to  pieces.  I  cannot 
help  thinking,  that  this  phraseology  "  collision 
witn  any  piers  or  similar  structures"  covers  what 
liapp«ted  to  the  ship  in  each  case.  I  cannot 
follow  tiie  veiT  fine  distinctions  that  were  sought 
to  be  drawn  between  the  words  "  collision "  and 
""  striking,"  nor  the  soggestion  that  "  collision  " 
involves  that  the  upper  works  of  the  ship  most 
■come  in  contact  with  something,  or  that  it  would 
not  be  proper  to  use  the  word  "  collision "  if  it 
appeared  that  the  keel  was  the  first  part  of  the 
ship  that  struck  against  the  pier.  All  that  is  very 
fine  drawing,  bat  it  seems  to  me  to  be  wholly 
unavailable  to  enable  me  to  constanie  this  clause 
in  any  other  than  its  ordinary  sense.  Using 
language  according  to  its  popular  meaning,  I  am 
satisfied  that  what  oooun«d  to  these  ships  is 
■within  the  language  of  the  clause,  and  therefore 
my  judgment  must  be  for  the  plaintiffs  for  the 
amount  which,  I  understand,  has  oeen  ascertained 
and  agreed  upon  between  the  parties. 

Judgment  for  the  plaintifi  vrith  coatt. 

Solicitors  for  thej)laintiffs,  Field,  Boscoe,  and 
Co.,  for  Batetona,  Warr,  and  Wimehxirst,  Liver- 
pool. 

Solicitors  for  the  defendant,  WalUma,  Johnton, 
Bubb,  and  Whatton. 


Thwrsday,  July  11. 

(Before  Lord  BxrssEU^  G.J.) 

Acton  v.  The  Castle  Mail  Packbts 
Company  Limited,  (a) 

Carrier  by  sea — Passenger^s  luggage — Liability  of 
ehipoteners  for  loss — Condiiione  on  ticket  limit- 
ing liability — Notice  of  conditions — Liability  of 
shipoumer  for  robbery  of  gold  —  Merchant 
Shipping  Act  1894  (57  &  68  Viet.  e.  60), 
s.  502  (2). 

Sect.  502  of  the  Merchant  Shipping  Act  1894 
provides  that  the  owner  of  a  British  sea- 
going ship  shall  not  be  liable  for  the  lose  6y 
robbery  vnthovi  hia  aetuoZ  fauU,  of  any  gold, 
silver,  jewejiery,  Jtc,  taken  on  board  hi*  ship, 
the  true  nature  and  value  of  which  have  not  been 
declared.  This  section  applies  whether  the  robbery 
be  committed  by  a  passenger  for  whose  act  the 
shipowner  wouli  not  be  otherwise  responsible,  or 
by  one  of  the  servants. 
A  paaaenger  from  Durban  to  London  by  the  defen- 
dants' ship  received  a  ticket,  which  purported  to 
be  a  receipt  for  the  passage-money.  On  the 
margin  of  the  ticket  were  the  words  "  latued 
subject  to  the  further  conditions  printed  on  th* 
back  hereof,"  and  on  the  face  of  the  ticket  there 
was  written  and  pritited  matter  which  the 
passenger  saw  but  dtd  not  read.  There  was  alto 
this  clause, "  The  owners  do  not  hold  themselves 
responsible  for  any  loss,  damage,  or  detention  of 
luggage  under  any  drcumatances,"  and  on  the 
back  there  was  an  indorsement,  "  Conditions  ani 
Regulaiions,"  one  of  which  was  that  "  it  is 
hereby  agreed  by  the  person  holding  this  ticket 
that  the  owners  trill  not  be  liable  in  any  way 
for  the  luggage  of  passengers  urdess  the  pas- 
senger choose  to  pay  Is.  per  cubic  foot  for  luggage 
put  under  the  owners'  charge."  A  box,  part  of 
the  passenger's  luggage,  containing  money, 
jewellery,  and  papers,  was  during  the  voyage 
stolen,  it  was  supposed  by  one  of  the  crew. 
Seld,  that  the  terms  and  conditions  on  the  ticket 
constituted  the  terms  of  the  contract  between  the 
passenger  and  the  shipowners ;  that  the  passenger 
ought  to  have  knoum  that  there  were  conditumt, 
and  that  he  had,  under  the  circumstances, 
reasonable  notice  of  the  conditions,  and  was 
bound  by  them,  although  he  had  not  read  the 
game,  and  that  he  could  not  recover  from  the 
shipowners. 
Held  also,  that,  apart  from  the  special  coniraet, 
the  passenger  was  disentitled  from  recovering 
that  part  of  the  goods  which  consisted  of  gold 
and  silver  by  reason  of  sect.  502,  the  value  of 
the  same  not  having  been  declared,  and  13t»e 
being  no  actual  fault  on  the  part  of  the  ship- 
owners. 
Action  tried  before  Lord  BosaeU,  O.J.  without 
a  jury. 

The  action  was  brought  for  dsntagee  for' loss  of 
the  plaintiff's  goods,  chattels,  moneys,  and  effects 
in  the  defendants'  ship  the  TantaUon  Castle,  whilst 
on  a  voyage  from  Durban  to  London,  and  tJie 
pliuniiff  cuumed  300{.  damages. 

The  plaintiff  sued  the  defendants,  alleging  that 
they  are  common  carriers  for  hire,  and  that  on 
the  4ih  May  1895  they  received  the  plaintiff  as  a 
passenger  for  the  purpose  of  being  carried  with 
his  luggage  in  the  defendants'  ship,  the  TantaUon 

(a)  Reported  by  W.  W.  Orb,  Eaq.,  B«Ti«ter«t-I>tw. 
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Cottie,  from  Dcrban  to  London  for  reward  to  the 
defendants. 

He  alleged  that  part  of  the  luggage  or  baggage 
consisted  of  a  despatoh  box  containing  money, 
jewellery,  scrip,  docaments,  promissory  notes,  and 
other  Becurities,  for  money  of  the  value  of  300Z., 
or  thereabonts,  and  that  these  were  lost  on  the 
voyage,  being  as  he  suggested,  and  as  is  j^roliable, 
stolen  by  one  of  the  crew,  the  box  having  been 
securely  locked,  and  corded,  and  placed  in  a  cabin 
set  apart  by  the  defendants  for  the  plaintiff.  . 

He  also  alleged  that  there  was  negligence  and 
want  of  care  on  the  part  of  the  carri«'a  In  looking 
after  the  goods  betore  they  weralo^'t','  and  appa- 
rently also  in  not  nsing  due  dtlfgenQe  in  endea- 
Tonrmg  to  discov^  the  udef  a^d  the  goods  after 
th^  were  stolen,  ;the  ,allegataan  of  the  plaintiff 
being  that  the  box  T^as  stolen  npbn  the  voyage 
between  Durban  ^d  Port  Elizabeth  by  a  person 
or  persons  in  i^o  employment  of  the  defendants 
on  board  the  «iiip.  The  question  was,  whether 
under  the  circumstances  the  plaintiff  is  entitled 
to  recover.      , 

The  ticket:  .which  the  plaintiff  received  pur- 
ported to  1^  a  receipt  -  tp  the  passenger,  an 
acknowledgment  to  the  passenger  that  he  had 
seciuf^.ai  passage. from  ^Durban,  in  Natal,  to 
Londos  by  a  particular  $hip  or  by  a  substituted 
«h^  It  stated  what 'the  passage  money  was;  it 
4t^t^^  the.place  of  embariuuent,  and  there  was  a 
^^mped  Receipt  ior  the'purchase  money. 
.  On  th^  marjfinand  in  bold  print  were  the  words 
Clssued^nbie^t  to  the  fui-ther  conditions  printed 
^  the  bacl(  t^reoi,'*  and  on  the  face  of  the  ticket 
.Jtaelf  thef^  was  pripted  matter  which  the  plaintiff 
aid,  and  as  the  learned .  judge  found  truly  said, 
that  hei^;w;  tiiuere  but  did  not  read. 
~  On  that  £rim  o£  tbe  ticket  was  this  clause : 
.'  The  astRitea  :d«t  iiot  hold  themselves  reeponaible  for 
■tEj  loss,  dama^,  nr  detention  of  luggage  under  any 
^nvmtaaofs,     ... 

'  On  the  back  at  tho  ticket  was  the  indorsement : 
'  (Nniditioin  an3  r^nlations  (tickets  are  not  trans- 
-fenUe). 

,"!ne clause  provided: 

■  ^K^  adnlt  passenger  allowed  to  carry  luggage  to  the 

Vitent  of  twenty  cubic  feet  free  of  charge,  and  children 

tnd  lerrants  in  proportion  to  the  amount  of  passage 

boBcj  paid  for  them  aa  compared  with  the  rate   for 

'iMtt. 

^j^Tten  it  proceeded : 

\^  For  all  loggage  in  excess  of  this  allowanoe  a  char^  of 

^  mnch  pf r.  cubic  foot  will  be  made. 

.'i  And  4^en  in  italics  the  clause  proceeded : 
— ~tt  it  tl»  be  onderstood,  and  it  is  hereby  agreed  to  by 
jMrpsMMo  holding  this  ticket,  that  the  owners  will  not 
^'liaUe  in  any  way  for  the  luggage  of  passengers 
mVMiking  in  their  ships  unless  the  passenger  choose  to 
4y9«.  per  onbio  foot  for  all  luggage  put  under  the 
^vfBts'  charge  (in  addition  to  the  charge  of  28.  per  cubic 
wiior  extra  baggage),  in  which  case  the  packages  are 
«iiie  labelled  and  numbered,  and  a  receipt  given  for 
,ucm  on  shipment,  and  should  a  passenger  require  any 
of  the  packages  so  labelled  during  the  voyage,  he  is  to 
iclieTe  the  owners  of  their  custody  and  liability  for  the 
delirery  of  tiie  same. 

_  Then  there  was  a  f  nrther  clause  as  to  the  limita- 
tion m  respect  to  each  single  package.  Clause  6 
relates  to  a  prohibition  on  the  passengers  bringing 
on  board  wines,  spirits,  and  so  on ;  by  clause  7 
merchandise  cannot  be  carried  under  the  name  of 


luggage;  by  clause  8  passengers  will  only  be 
received  on  the  express  condition  that  the  owners 
are  not  liable  for  delay  or  detention  of  passengers 
arising  from  accident  or  from  extraordinaiy  or 
unavoidable  circumstances,  or  from  circumstances 
arising  out  of  quarantine  regulations  and  the  like, 
or  from  transhipment,  or  for  any  damage,  loss,  or 
injury  of  or  to  the  passengers,  or  to  their  luggage 
or  property,  from  proceeding  with  or  without  a 
pilot,  or  from  the  act  of  God,  &c.,  or  from  perils 
of  the  seas  or  rivers,  or  from  any  act,  neglect,  or 
default  whateoever  of  the  pilot,  master,  or 
mariners.  Clause  9  provides  for  the  case  where  a 
passenger  requires  exclusive  occupation  of  a  cabin 
which  is  capable  of  accommodating  more  than  one 
person.  Clause  10  requires  the  passengers  to 
comply  with  regulations  established  on  board  the 
steamer  for  general  comfort  and  safety. 

Stanger  for  the  plaintiff. 

Cohen,    Q.C.,   SeruUon,  and    Phefpa   for   the 
defendants. 

Lord  BiTSSELL,  C.J.  (after  stating  the  facte  as 
above  set  out,  proceeded)  : — The  question  is, 
whether  under  the  circumstances  of  this  case  the 
plaintiff  is  entitled  to  recover.  Li  the  first  place^ 
a  part  of  these  goods  undoubtedly  consisted  of 
gold  and  silver  apparently,  of  gold  at  all  evente, 
and  so  far  as  any  such  part  is  concerned  the 
plaintiff  has  no  right  to  recover  by  reason  of  the 
effect  of  sect.  602  of  the  Merchant  Shipping  Act 
1894  (57  &  58  Vict.  c.  60),  wholly  apart  from  any 
express  agreement  on  the  subject.  That  section 
regulates  the  relative  righte  and  obligations  in  a 
remtion  of  this  description  apart  from  contract^ 
and  provides  that,  "  The  owner  of  a  British  sea- 
going ship  .  .  .  shall  not  be  liable  to  make: 
good  to  any  extent  whatever  any  loss  or  damage- 
happening  without  his  actual  fault  or  privity  in 
the  following  cases."  Then  the  first  is  the  case- 
of  loss  by  fiure,  and  next  is  the  case  "  where  any 
gold,  silver,  diamonds,  watehes,  jewels,  or  precious 
stones  are  taken  in  or  put  on  board  his  snip,  the 
true  nature  and  value  of  which  have  not  at  the 
time  of  shipment  been  declared  " — he  shall  not  be 
liable  if  any  of  those  *'  are  lost  or  damaged  by 
reason  of  any  robbery."  I  think  it  is  clear  that 
this  is  !iot  a  case  in  which  it  can  be  said  that 
there  was  actual  fault  of  the  owner  or  that  the 
loss  was  with  his  privity,  and  next  I  am  clear 
that  the  words  of  sub-sect.  2  of  sect.  502 
relate  to  any  robbeiy,  whether  that  robbei^  is. 
the  robbery  of  a  passenger  for  whose  act  the 
company  would  not  be  otherwise  responsible,  or 
is  the  robbery  of  one  of  the  servante.  So  much 
as  to  that  part  of  the  claim.  The  more  general 
question  is  this,  what  is  the  proper  construction  of 
the  terms  of  the  ticket  on  the  assumption — which 
I  make  for  the  moment — that  these  terms  do  con- 
stitute the  terms  of  the  contract.  The  ticket 
purports  to  be  a  receipt  to  the  passenger,  and  an 
acknowledgment  to  the  passenger  that  he  has 
secured  a  passage  from  Durban  to  London  by  a 
particular  ship,  and  it  states :  [  His  Lordship  then 
read  all  the  terms  of  the  ticket  as  already  set 
out]  I  have  read  the  whole  of  these  conditions 
for  two  reasons,  first  of  all,  to  make  it  clear  that 
these  conditions,  if  they  are  terms  of  the  contract, 
show  that  the  defendiants  are  not  carrying  as 
common  carriers  at  all,  but  that  they  are  carrying 
only  under  special  conditions ;  and  in  the  second 
place,  to  make  it  apparent  that  any  reasonable 
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person  voald  sappose,  and  must  have  supposed, 
that  in  a  contract  of  passage  of  this  kind  accom- 
panied by  baggage  and  by  luggage  it  is  absolutely 
necessary  that  there  must  have  been  conditions 
i-egulating  the  conduct  of  the  passenger,  and 
giving  to  those  repi-esenting  the  shipowner  certain 
powers  of  control  without  which  it  would  be  im- 
possible to  pi-eserve  discipline  and  order  and  enenre 
the  safety  of  passengers  and  of  their  property 
on  boai-d  ships;  and  therefore  that  it  cannot 
reasonably  be  supposed  that  any  person  taking  a 
ticket  for  a  passage  of  this  kind  csuld  bo  under 
the  notion  that  the  whole  contract  between  them 
was  embraced  in  his  paying  passage  money,  and 
'  merely  getting  a  i-eceipt  for  the  same.  A  person 
taking  a  ticket  under  such  circumstances  must 
hiive  understood,  and  must  be  taken  to  have 
understood,  that  there  would  be  necessarily  inci- 
dent to  such  a  relation,  as  he  was  contemplating 
entering  upon,  certain  conditions  regulating  the 
nature  and  character  and  obligations  relatively  of 
that  agreement.  The  first  point  therefore  to 
consider  is — assuming  that  these  conditions  do 
express  the  teima  of  the  actual  contract,  then  do 
they  relieve  the  shipowner  from  responsibility  ? 
I  am  clearly  of  opinion  that  they  do.  There  is 
nothing  that  I  am  aware  of  to  prevent  parties  in 
tbe  relation  of  shipowner  and  passenger  from 
entering  into  any  conti-act  that  they  please,  unless 
the  Legislature  has  inten'ened  and  said  that  they 
shall  not  enter  into  such  contract.  I  am  not 
aware,  nor  has  it  been  suggested,  that  there  is 
anything  to  prevent  the  paiiies  in  this  case  from 
entering  into  such  a  contract  as  would  be  evidenced 
by  these  terms  and  conditions  if  they  chose  to  do 
so.  The  next  question  therefore  is,  are  these  the 
terms  and  conditions  of  the  contract  of  passage 
of  tbe  plaintiff  P  I  think  they  are ;  and  so  far  us 
it  is  a  matter  of  fact,  I  hold  that  in  the  circum- 
stances of  this  case,  although  the  plaintiff  did 
not  read  the  conditions,  but  merely  saw  that  tbe 
document  that  he  I'eceived  did  contain  printed 
and  written  matter,  the  communication  of  that 
document  to  him  was  (in  the  circumstances  of  this 
case)  reasonable  notice  to  him  of  the  terms  and 
conditions  upon  which  his  passage-money  was 
received  from  him,  and  upon  which  the  d«fendant<> 
were  willing  to  enter  into  a  contract  to  caiTy  him. 

1  justify  that  conclusion  on  these  grounds.  The 
plaintiff  is  an  intelligent  man,  and  although  he 
may  not  have  frequently  travelled  by  steamships, 
he  has  gone  about  the  world  in  railways,  and  he 
must  have  known,  and  at  least  ought  to  have 
known,  that  when  he  was  engaging  a  passage  in 
such  circumstances  as  these,  there  would  neces- 
sarily be  conditions  regulating  the  circumstances 
under  and  upon  which  lie  was  to  be  carried.  He 
candidly  says  that  he  did  see  that  there  was 
wi-itten  and  printed  matter  upon  the  face  of  the 
document,  but  that  he  did  not  read  it ;  that  there 
was  a  printed  notice  of  a  cautionary  kind  in  the 
same  sense  put  up  in  his  cabin,  but  that  he  did 
not  read  it  until  after  the  loss.  That  he  did  not 
I'ead  it  was  his  own  fault.  I  think  therefore  that 
the  case  in  question  comes  entirely  within  the 
principle  of  the  case  of  Parker  v.  The  South- 
Eastern  Railway  Company  (36  L.  T.  Hep.  540 ; 

2  C.  P.  Div.  416),  and  I  refer  particularly  to  the 
judgment  of  Mellish,  L.J.  in  that  case,  where  he 
says  (36  L.  T.  Rep.  at  p.  542),  "  The  parties  may 
however  reduce  their  agreement  into  writing,  so 
that  the  writing  constitutes  tiie  sole  evidence  of 


the  agreement,  witbrmt  signing  it;  but  in  thit 
case  there  must  be  evidence  independently  of  the 
agreement  itself  to  prove  that  the  defendant,  has 
assented  to  it.     In  th;it  case,  also,  if  it  is  proved 
that  the  defendant  bus  sissented  to  the  writing 
constituting  the  agreement  between  the  parties, 
it  is,  in  the  absence  of  fraud,  immaterial  that  the 
defendant  had  not  read  the  agree  -nent,  and  did 
not  know  its  contents."    Again,  referring  to  the 
cases  of  Henderaon  v.  Steventon  (.32  L.  T.  Rep.  709 ; 
L.  Rep.  2  H.  of  L.  Sc.  470),  and  llarrit  v.  The  Great 
Western  SaHway  Company  (34  L.  T.  Rep.  647 : 
1  Q.  B.  Div.  515),  he  says :  "  ^e  facts  in  the  cases 
before  us  differ  from  those  in  both  Hender$on  v. 
Steventon  (ubi  *vp.),   and  Harris  t.  The    Great 
Western  Bailway  Company  (ubi  sup.),  because  in 
both  the  cases  wnioh  have  been  aivned  before  us, 
though  the  plaintiffs  admitted  that  they  knew 
there  was  writing  on  the  back  of  the  ticket,  they 
swore  not  only  that  they  did  not  read  it,  but  that 
they  did  not  know  or  believe  that  the  writing 
contained  conditions,    and  we   are   to    consider 
whether  under  those  circumstances,  we  can  lay 
down  as  a  matter  of  law  either  that  the  plaintil 
is  bound,  or  that  he  is  not  bound,  br  the  con- 
<litions  contained  in  the  ticket,  or  whether  his 
being  bound  depends  upon  some  question  of  fact 
to  be  determined  by  the  jury,  and  if  so,  whether 
iu  the  present  case  the  right  question  was  left  to 
the  jury.    I  am  of  opinion  that  we  cannot  lay 
down  as  a  matter  of  law  either  that  the  plaintis 
was  bound,  or  that  he  was  not  bound  by  the  con- 
ditiona  printed  on  the  ticket  from  the  mere  faot 
that  he  Knew  there  was  writing  on  the  ticket,  biii 
did  not  know  that  the  writing  contained  condi- 
tions.   I  think  there  may  be  cases  in  which  s 
paper  containing  writing  is  delivered  by  one  par^ 
to  another  in  the  course  of  a  business  transactiaii, 
whera  it  wtmld  be  quite  reasonable  that  the  party 
receiving  ic  should  assume  that  the  writing  con- 
tained iu  it  no  condition,  and  should  pot  it  in  his 
pocket  uni'ead."     Then  he  gives  the  illostratiaa 
of  a  mail  talcing  a  receipt  for  a  toll-eate  hte, 
which  he  might  well  suppose  was  simpfy  a  doca- 
ment  ]\ande>l  to  him  in  order  to  dear  hun  at  scHiie 
other  toll-gale.     Then  he  says:  "On  the  otiiflr 
hand,  if  a  person  who  ships  goods  to  be  carried 
on  a  voyage  by  sen  receives  a  uill  of  lading  signed 
bv  the  r.iaiitei-,  lie  would  plainly  be  bound  by  it, 
albhougii  Hl'ti-rvvai-'U  in  an  action    against  the 
shipowuer  lur  I  lie  loas  of  the  goods,  he  might  swear 
that  he  luiil  never  r>':id  the  bill  of  lading,  and  that 
he  did  nut  know  tliat  it  contained  the  terms  of 
tbe  courract  of  carriage,  and  that  the  shipowner 
was  i>i-ot«iute<l  by  the  •exception  contained  in  it. 
Now  tlio  rea-sim  why  t'uts  person  receiving  the  Ull 
of  ladiag  wuiud  lie  lioiuid  seems  to  me  to  be  that 
in  the  great  majority  <>i  cases  persons  shipping 
goodd  do  know  that  the  l>ill  of  lading  contains 
the  terms  of  the  contviict  of  carriage  ;  and  the 
shipowner,  or  the  niastir  dilivering  the   bill  of 
lading  is  entitled  to  assnin'^  t'>at  the  person  Mp- 
ping  goodi  ha  J  th:it  ku')\v!f.!ge."    1  think  that 
rciutoniug  a'lpHe.s  to  thij  civ.  and  that  this  is  a 
case  also  iu  which  it  ui  ly  bj  t  C  I  that  not  only  in 
the  great  majority  of  case-",  bui  in  all  cases  of 
contracts  of  paiiage  ol:   t  .is    ii.itare  documents 
are  delivered  which  are  not  iiien?  documents  of 
receipt,  but  are  documents  w-'uic;!  >'  ^  contain  con- 
ditions,   and   I  have    already    pointed   ont    tbe 
detailed  conditions  iu  order  to  show  that  they  are 
conditions  which  apply  not  only  to  the  qneatioa 
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of  liability  in  respect  of  goods,  bat  are  conditions 
also  which  apply  in  a  greater  or  less  degree  to  the 
internal  arrangements,  government  and  discipline 
of  the  ship.  I  therefore  come  to  the  conclusion 
that  the  plaintiff,  candidly  admitting  that  he  saw 
that  there  was  not  merely  writing  but  printing 
apon  the  face  of  the  document,  ought  to  have 
assumed,  and  I  think  he  must  have  Imown  that  it 
probably  did  contain  conditions  upon  which  he 
was  about  to  be  carried ;  that  he  ought  to  have  so 
known  as  a  reasonable  person,  that  he  ought  to 
have  assumed  and  to  have  so  informed  himself  as 
to  object,  if  he  thought  fit,  to  those  terms  of 
carriage,  and  have  decuned  to  accept  such  terms. 
2^ot  having  done  so  he  is  bound  by  those  terms, 
and  as  I  have  already  come  to  the  conclusion  that 
those  terms.  If  they  form  part  of  the  contract, 
exclude  the  liability  the  plaintiff  has  sought  to 
impose,  I  must  give  judgment  for  the  defendants, 
and  the  plaintiff,  if  he  has  not  insured,  must  bear 
the  loss.  I  mav  merely  add  that  I  do  not  think 
that  in  either  of  the  alternative  modes  in  which 
the  matter  was  put  as  to  the  nejHigence  of  the 
defendants  in  not  looking  after  tiie  goods,  and 
endeavouring  to  discover  the  thief,  there  was  any 
evidence  on  which  the  plaintiff  would  be  entitled 
to  recover.  I  therefore  give  judgment  for  the 
defendants  with  costs. 

Judgment  for  defendants. 

Solicitors  for  the  plaintiff.  Peacock  and  Goddard, 
for  Aeton  and  Marriott,  Kottingham. 

Solicitors  for  the  defendants,  Parker,  Qarrett, 
and  Parker. 


COURT    OF   APPEAL. 

Thunday,  AprU  4. 

(Before  Lord  Eshes,  M.B.,  Lopes  and 

BlOBT,  L.JJ.) 

F1.OOD    AND    AMOTHEB    V.    JacKSON    AND 

OTHEBS.  (a) 

APPLICATION  FOB  A  NEW  TBIAL. 

Action — Cause  of  action — Malieioutly  procuring 
discharge  of  a  tervant  vritJwut  breadt  of  eomiraet 
— Maliciously  inducing  not  to  employ — Evidence 
of  malice — Intent  to  injure. 
Medieiouely  inducing  an  employer  to  discharge  a 
servant,  though  he  does  not  thereby  break  any 
contract,  or  maliciously  inducing  a  person  not  to 
employ  a  servant,  is  an  aciion<u>le  wrong  if  the 
servant  is  thereby  injured. 
This  was  an  appeal  by  the  defendant  Allen  from 
the  judgment  of  Kennedy,  J.,  after  the  trial,  and 
also  an  application  for  a  new  trial  on  the  ground 
of  misdirection.    The  plaintiffs  gave  notice  of  a 
cross-appeal  against  so  nfnch  of  the  judgment  as 
directed  judgment  to  be  entered  for  the  defen- 
dants Knight  and  Jackson. 

The  plaintiffs  brought  this  action  to  recover 
damages  from  the  dcKndants  for  malicioasly  and 
wTon^olly  and  with  intent  to  injure  the  plamtifFs 
procnri^  and  inducing  the  Glengall  Iron  Com- 
pany to  discharge  them  from  their  employment 
and  not  to  engage  or  employ  them  again. 

(a)  Baported  b;  J.  H.  WnxiAMS,  Eaq.,  Barrister-ftt-L»w. 
YoL  LXXra.,  1874. 


The  plaintiffs  were  shipwrights  who  were  em- 
ployed Dy  the  Glengall  Iron  Company,  in  London, 
on  the  work  of  repah-ing  a  ship,  they  being  em- 
ployed on  the  woodwork.  They  were  employed 
by  the  day,  and  could  be  discharged  at  the  end  of 
any  day  without  notice. 

The  defendants  AUen,  Jackson,  and  Knight 
were  members  of  a  trades  union,  the  United 
Society  of  Boilermakers  and  Ii-on  Shipbuilders, 
and  were  respectively  the  district  delegate  for 
London,  the  chairman,  and  the  general  secretary 
of  the  union.  Members  of  this  union  were  em- 
ployed by  the  Glengall  Iron  Company  upon  the 
repair  of  the  ship,  upon  the  ironwork. 

These  ironworkers  held  a  meeting  and  resolved 
not  to  work  in  the  same  yard  as  the  plaintiffs,  on 
account  of  something  which  the  plaintiffs  had 
done  when  working  for  other  employers,  and  that 
they  would  leave  the  work  unless  the  plaintiffs 
were  removed.  The  ironnorkers  then  communi- 
cated with  Allen,  who  told  them  not  to  leave 
their  work  without  the  sanction  of  the  executive 
committee  of  the  union,  and  that  he  would  try  to 
settle  the  matter. 

Allen  then  saw  the  manager  of  the  company, 
and  told  him  that  the  ironworkers  had  deter- 
mined not  to  work  in  the  same  yard  as  the  plain- 
tiffs on  account  of  the  previous  conduct  oi  the 
plaintiff,  and  that  unless  the  plaintiffs  wei'e  dis- 
charged that  day  aU  the  society  ironworkers 
would  leave  work  there.  He  also  said  they 
would  leave  work  at  any  other  yard  where  the 
plaintifb  were  employed,  and  that  they  were 
doing  their  best  to  stop  shipwrights  being  em- 
ployed on  ironwork,  which  was  the  previous 
conduct  of  the  plaintiffs  to  which  they  objected. 
There  was  evidence  that  Allen  said  that  he 
was  acting  in  this  way  in  order  to  punish  the 
plaintiffs. 

The  company  thereupon  discharged  the  plain- 
tiffs at  the  end  of  the  day,  and  refused  to  employ 
them  again. 

The  defendants  Jackson  and  Knight  did  not 
know  of  this  dispute,  and  Allen  did  not  consult 
them  or  any  of  the  officers  of  the  union. 

The  rules  of  the  society  regulated  the  position 
and  functions  of  the  officers,  and  of  the  executive 
council.    • 

The  Court  held  that  the  district  delegate  was 
not  the  servant  or  agent  of  the  members  of  the 
society,  or  any  of  them. 

The  action  was  tried  before  Kennedy,  J.  and  a 
jury.  The  jury  found  (1)  that  the  defendant 
Allen  maliciously  induced  the  Glengall  Iron 
Company  to  discharge  the  plaintiffs ;  (2)  that  the 
defendant  Allen  maliciously  induced  the  Glengall 
Iron  Company  not  to  engage  the  plaintiffs ;  (3) 
that  the  defendants  Jackson  and  Knight  did  not 
authorise  the  defendant  Allen  in  acting  as  he 
did ;  (4)  that  the  settlement  of  this  dispute  was  a 
matter  within  the  discretion  of  Allen.  The  jury 
assessed  the  damages  at  202.  in  the  case  of  each 
plaintiff. 

Upon  further  consideration  the  learned  judge 
gave  judgment  for  the  plaintiffs  against  the 
defendant  Allen;  but  gave  judgment  for  the 
other  two  defendants. 

Allen  appealed,  and  also  applied  for  a  new 
trial  on  the  groxmd  of  misdirection.  The  plain- 
tiffs appealed  against  the  judgment  in  favour  of 
Jackson  and  Knight. 
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Bobton,  Q.G.  and  Morten  for  the  defendant 
Allen. — ^It  cannot  be  denied  that  the  boilermakers 
had  a  perfect  right  to  leave  the  service  of  the 
company  if  they  wished.  They  were  at  liberty  to 
decide  not  to  work  in  the  same  yard  with  the 
plaintiffs.  They  had  an  equal  right  to  tell  their 
master  of  their  decision  and  of  their  reason  for  it. 
It  would  be  only  proper  for  them  to  do  so,  in  order 
that  he  might  have  an  opportunity  of  exercising  his 
option  by  keeping  either  the  two  plaintiffs  or  the 
hundred  boilermakers.  There  is  no  evidence  of 
any  contract  of  the  company  havLog  been  broken, 
or  having  been  likely  to  have  been  broken,  by  the 
action  oi  the  boilermakers.  But  even  if  there 
was  such  evidence,  the  acts  of  the  boilermakers 
were  done  simply  with  the  object  of  extending 
their  trade  and  increasing  their  profits,  and  were 
therefore  lawful : 

The  Uogul  Steamship  Company  v.  McOregor,  Oow, 
ond  Co.,  66  L.  T.  Eep.  1  ;  (1892)  A.  C.  25. 
Allen  was  nothing  more  than  the  mouthpiece  or 
messenger  of  the  boilermakers.  He  had  a  perfect 
right  to  tell  the  company  what  would  be  the 
result  if  it  was  decided  to  kee^  the  plaintiffs  in 
their  employ.  The  state  of  his  mind  is  immaterial . 
There  is  nothing  wrong  in  a  malicious  exercise  of 
a  legal  right : 

The  Corporation  of  Bradford  v.  Pieklei,   71  L.  T 
Bep.  793  ;  (1895)  1  Ch.  145. 

Here  there  is  no  evidence  of  any  conspiracy,  nor 
any  malicious  procuring  of  a  breach  of  contract, 
and  the  cases  of  Bowen  v.  Hall  (44  L.  T.  Bep.  75 ; 
6  Q.  B.  Div.  333)  and  Temperton  v.  Buisett  (69 
L.  T.  Eep.  78 ;  (1893)  1  Q.  B.  715)  axe  therefore 
distinguishable. 

Lawson  Walton,  Q.C.  and  Bufus  Isaacs,  for  the 
plaintiffs,  were  called  to  argue  their  cross-appeal 
only. — ^The  defendants  Jackson  and  Knight  were 
responsible  for  the  acts  of  Allen.  He  was  their 
servant  or  agent,  and  acted  with  their  authority ; 
he  was  the  servant  or  agent  of  each  member  of 
the  union,  and  acted  within  the  scope  of  his 
authority,  as  the  jury  have  found : 

Temperton  v.  Russell,  69  L.  T.  Bep.  78 ;  (1893)  1 
Q.  B.  715. 

If  not  the  agent  or  servant  of  each  member  of  the 
union,  Allen  was  the  agent  or  servant  of  the 
executive  counsel  of  which  Jackson  was  a 
member.    They  cited  also 

Limfus  V.  London  Oeneral  Omnibus  Company,  7 
L.  T.  Bep.  641 ;  1  H.  &  C.  626. 

Murphy,  Q.C,  Chester  Jones,  and  L.  0.  Pike,  for 
the  defendants  Jackson  and  Knight,  were  not 
called  upon  to  argue. 

Lord  EsHEB,  M.E. — This  is  an  action  by  two 
workmen  against  the  defendants  for  having, 
maliciously  and  with  intent  to  injure  the  plain- 
tiffs, procured  their  employers  to  discharge  them 
from  their  employment,  and  to  undertake  not  to 
employ  them  again.  That  is,  in  effect,  the  cause 
of  action.  The  defendant  Allen  was  the  district 
delegate  for  London  of  the  union,  the  head  office 
of  which  is  at  Newcastle-on-Tyne.  A  district 
delegate  is  not  appointed  by  the  executive 
council  of  the  umon,  but  by  the  votes  of  the 
members,  and  Allen  was  appointed  in  that  way. 
Certain  members  of  the  union,  who  were  offended 
with  the  plaintiffs,  called  in  Allen.  They  were 
offended  with  the  plaintiffs  for  what  they  had 
done  when  in  the  employment  of  another  master 


at  another  place.  A  meeting  of  the  members  of 
the  Tinion  was  held,  and  they  resolved  not  to  work 
in  the  same  yard  as  the  plaintiffs,  and  that,  if  the 
masters  wotud  not  discnarge  them,  thev  would 
insist  on  the  executive  council  ordering  them  out 
on  strike.  The  men  might  have  gone  out  if  they 
wished  to  do  so,  but  in  truth  they  did  not  wish  to 
do  so.  They  wished  to  remain  in  their  emplOT. 
ment,  and  to  insist  that  the  plaintiffs  shoold 
leave.  Allen  was  called  in  to  consult  with  tlie 
men,  and  he  took  upon  himself  to  forward  tiieir 
wishes.  He  was  not  ordered  by  the  men  to  do 
that,  for  they  could  not  give  him  orders.  If  he 
undertook  to  do  that  which  was  wrong,  he  is  per- 
sonally liable..  He  accepted  the  views  of  the  men 
with  whom  he  had  conferred  for  the  good  of  the 
union,  as  he  thought.  He  went  to  the  employers, 
and,  for  the  purpose  of  punishing  the  plaintilk 
for  what  they  had  formerly  done,  be  told  the 
employers  that,  if  they  did  not  discharge  the 
plaintiffs  and  promise  not  to  emploT  them  again, 
all  their  men  would  go  out  on  strike.  It  is  idle 
to  ask  us  to  assume  that  the  defendant  Allen  did 
not  intend  thereby  to  put  pressure  upon  the 
employers  by  intimating  that  they  would  be 
injured  if  they  did  not  yield.  The  threat  would 
have  been  an  idle  one  if  the  masters  would  not 
have  been  injured  by  the  men  going  out  on  strike. 
He  knew  that  the  masters  could  not  afford  to  let 
the  men  go  out,  and  for  that  i-eason  told  them 
that  the  men  would  go  out  unless  they  discharged 
the  plaintiffs.  The  employers  gave  way  to  ttai, 
threat,  and  discharged  the  plaintiffs.  If  the 
defendant  so  acted,  ne  is,  I  think,  peraonallj 
liable,  whether  he  was  an  agent  or  not.  It  has 
been  contended  that  he  did  not  induce  anyone  to  | 
break  a  contract.  There  is  no  cause  of  action  for  : 
persuading  a  person  who  has  made  a  contract  to 
break  his  contract;  but,  if  that  is  done  maliciooaly 
for  the  purpose  of  injuring  the  person  persuaded, 
or  someone  else,  then  the  ^rson  against  whom  tie 
malice  is  aimed  and  earned  out  has  a  cause  of 
action  on  the  ground  of  the  malice  directed 
against  him.  In  my  opinion  the  rule  is  the  same 
iniether  the  persuasion  is  to  break  a  contract 
or  not  to  make  a  contract.  Anyone  has  a 
right  to  advise  another  not  to  make  a  contract, 
and  that  other  is  free  to  follow  that  advice  or  not  - 
If,  however,  a  person  uses  that  persuasion  witi 
intent  to  injure  the  person  persuaded,  or  the 
person  with  whom  he  was  going  to  make  a  con- 
tract, the  act  is  malicious,  and  the  malice  makes 
that  unlawful  which  otherwise  would  be  lawful. 
The  law  has  been  so  laid  down  in  this  coort  in 
Bowen  v.  Hall  (ubi  sup,),  where  it  was  said  that, 
"if  the  persuasion  be  used  for  the  indirect 
purpose  of  injuring  the  plaintiff  or  of  benefitting 
the  defendant  at  the  expense  of  the  plaintiff,  it  is 
a  malicious  act  which  is  in  law  and  in  fact  a 
wrong  act,  and  therefore  a  wrongful  act,  and 
therefore  an  actionable  act  if  injury  ensues  from 
it."  The  same  question  arose  again  in  this 
court  in  Temperton  v.  BusseU  {tibi  sup.),  where 
that  passage  was  quoted,  and  the  same  vietr 
clearly  expressed.  tPhose  cases,  therefore,  are 
binding  authorities  that  an  act,  which  may  be 
done  lawfully  to  the  injury  of  another,  if  done 
without  malice,  is  unlawful  if  done  with  malice, 
and  gives  a  cause  of  action  if  injury  ensues  from 
it.  I  will  not  attempt  to  define  malice ;  everyone 
knows  what  is  meant  by  acting  maliciously ;  it  is 
a  question  to  be  decided  by  the  juiy.     There 
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-was  eridence  upon  which  the  jury  might  find 
"that  that  which  was  done  by  the  defendant  Allen 
amoonted  to  a  threat  to  the  employers  of  the 
plaintiffs  that  if  they  continued  to  employ  the 
plaintiffs,  and  would  not  promise  not  to  employ 
theoi  again,  they  would  be  injured  in  tneir 
boainess ;  and  that  his  motive  was  to  punish  the 
plaintiffs  for  their  previous  conduct,  and  to  iuter- 
lere  with  their  liberty  of  earning  their  living  in 
the  future.  The  jury,  therefore,  had  a  right  to 
find,  as  they  have  done,  that  the  defendant  Allen 
acted  maliciously,  and  that  entitles  the  plaintiffs 
to  sDcceed  in  this  action  in  recovering  damages 
from  Allen.  With  regard  to  the  claim  against  the 
other  two  defendants,  I  will  not  inquire  into  the 
precise  position  of  the  officers  of  the  union ;  but 
it  is  clear  that  the  mere  fact  of  Allen  being  a 
district  delegate  does  not  make  him  the  servant 
of  anyone,  and  it  is  not  intended  that  he  should 
be  a  servant.  It  is  said  that  he  is  the  agent  of 
the  members  of  the  union,  but  it  is  absurd  to 
suppose  that  any  member  of  the  union  thought 
that  Allen  was  his  agent  or  intended  to  be  his 
a^^ent.  There  was  no  such  agency.  Allen,  then, 
is  liable  in  consequence  of  the  answers  given  by 
the  jury  to  the  first  two  questions ;  there  was  no 
evidence  to  support  the  third  question,  and  it 
ought  not  to  have  been  left  to  the  jury;  the 
fourth  question,  which  the  learned  judge  was 
asked  to  put,  ought  not  to  have  been  put.  The 
defendant  Allen,  therefore,  is  liable,  but  the  other 
two  defendants  are  not,  and  both  appeals  must 
be  dismissed. 

LiOPKS,  L.J. — I  am  of  the  same  opinion.    This 
is  an  action  by  two  workmen  against  the  district 
del^bte,  the  chairman,  and  the  general  secretary, 
of  a  trades  union,  for  maliciously  and  wrongfully 
and  with  ihtent  to  injure  the  plaintiffs,  inducing 
the  employers  of  the  plaintiffs  to  discharge  the 
plaintiffs  from  their  employment.    The  jury  have 
fotmd  that  the  defendant  AUen  did  so  induce  the 
plaintiffs'  employers.      It  is  contended  that  the 
jury  oould  not  so  find,  because  there  was  no 
evidence  of  malice,  and  therefore  no  wrongful  act, 
on  the  xxurt  of  the  defendant  Allen.    It  is  quite 
dear,  as  has  been  pointed  out  by  the  Master  of 
the  Bolls,  that  any  person  may  advise  another  to 
discharge  a  servant,  or  to  break  a  contract,  with- 
out being  answerable  in  damages  for  so  doing. 
But  may  any  person  advise  another  to  discharge 
a  servant,  or  break  a    contract,  with  intent  to 
injure  the  servant  or  the  other  party  to  the  con- 
tract ?    In  my  opinion  that  is  a  question  which 
has   been  answered  in  Bowen  v.  Hail  {ubi  sup.) 
and  Temperton  v.  Busaell  {ubi  swp.).    The  latter 
case,  as  I  understand  it,  lays  down  the  general 
principle  that  a  person  who  induces  another  to 
break  a  contract,    intending  thereby  to  injure 
another   person,  commits    an  actionable  wrong. 
I  can  see  no  distinction  between  inducing  a  person 
to  break  a  contract  and  inducing  a  pei-son  to  dis- 
charge  a   servant.      It  is  said  that  there  is  no 
evidence  of  malice,  and  therefore  no  evidence  of  a 
wrongful  act.    I  will  not  attempt  to  define  malice, 
but  I  will  say  that  when  one  person  wilfully  does 
an  act  to  the  injury  of  another,  without  lawful 
cause,  that  is  evidence  of  malice.    In  this  case,  I 
think  there  can  be  no  doubt  that  the  defendant 
Allen  went  to  the  employers  of  the  plaintiffs  with 
the  intent  to  injure  the  plaintiffs.    The  evidence 
was  that  Allen  said  that  he  did  it  in  order  to 
punish  the  plaintiffs  for  their  previous  conduct. 


I  think,  therefore,  that  it  is  clear  that  the  defen- 
dant Allen  intended  to  injure  the  plaintiffs,  and 
that  he  did  injure  them  by  getting  them  dis- 
charged. Had  he  any  lawful  cause  for  so  acting  P 
None,  I  think.  He  might  have  made  the  iron- 
workers come  out  on  strike,  or  they  might  have  done 
so  of  their  own  accord ;  but  he  had  no  right  to  go 
to  the  plaintiffs'  employers  and  induce  them  to 
discharge  the  plaintiffs.  In  my  opinion  this  case 
is  within  the  proposition  which  I  have  stated,  and 
there  was  ample  evidence  to  justify  the  finding  of 
the  jury.  The  appeal  of  the  defendant  Allen 
must,  therefore,  be  dismissed.  As  to  the  appeal  of 
the  other  two  defendants,  the  jury  found,  correctly, 
I  think,  that  they  did  not  authorise  Allen  to  act 
in  the  way  in  which  he  did  act.  They  did  not, 
therefore,  maliciously  induce  the  employers  to 
discharge  the  plaintiffs.  I  think  that  the  learned 
judge  might  have  held  that  there  was  no  evidence 
against  them.  It  is  said  that  AUen  was  the 
agent  of  these  two  defendants  ;  but  there  was  no 
evidence  of  that,  and  I  do  not  think  that  he  was. 
The  cross-appeal  must  be  dismissed. 

RiOBT,  L.J. — ^I  am  of  the  same  opinion.  Upon 
the  question  whether,  in  this  class  of  case,  that 
which  would  otherwise  be  lawful  may  be  made 
unlawful  by  an  intention  to  injure  another  person, 
who  is  in  fact  injured,  I  will  ouly  say  that  I  think 
we  are  bound  by  the  case  of  Teinperton  v.  RusseU 
{ubi  sup.).  In  other  parts  of  the  law,  as  regards 
property,  there  are  some  well-known  cases  in 
which  a  person,  who  exercises  a  right  of  property, 
is  not  made  liable  upon  the  ground  that  he  acted 
with  an  intention  to  injure  another  person.  That 
is  contrary  to  the  civil  law,  and  appears  to  me 
to  be  contrary  to  the  law  of  Scotland.  In  our 
law,  however,  the  rule  is  well  established,  and,  if 
the  matter  were  re«  integra,  there  might  be  good 
reason  for  extending  that  rule  to  cases  like  this. 
In  my  opinion,  however,  the  case  of  Temperton  v. 
BusseU  {ubi  sup.)  has  settied  the  question,  and 
we  cannot  go  behind  that  decision.  Then,  as  to 
the  cross-appeal,  I  cannot  see  any  foundation  for 
saying  that  Allen  was  the  servant  or  agent  of 
each  member  of  the  union.  The  effect  and 
meaning  of  the  rales  is  that  the  members  shall 
choose  persons  who  are  to  direct  the  opinion  of 
the  whole  body,  but  such  persons  are  not  servants 
or  agents.  I  think,  therefore,  that  both  appeals 
must  be  dismissed.  ^^^^  dismissed. 

Solicitors  for  the  plaintiffs.  Smith  and  Gqfton. 
Solicitors  for  the  defendants,  Shaen,  Uo$eoe, 
MoBtey,  and  Co. 


Saturday,  June  15. 

(Before  Lord  Esheb,  M.B.,  Kay  and 
Smith,  L.JJ.) 

PeTBBSBN  v.  FBBEBODT.(a) 
APPEAL  FBOM  THE  QUEEN's  BENCH  DITI8ION. 

Ship — Charter-party —  Demurrage  —  Discharge  — 

Duty  of  consignee  in  taking  delivery. 
By  a  charter-party  for  the  carriage  of  a  cargo  of 
poles  and  spars  it  was  agreed  that  the  ship  shovM 
"discharge  overside  in  the  river  or  dock  into 
lighters  or  otherwise  if  required  by  the  con- 
signees." The  ship  was  discharged  irUo  lighters, 
and  the  lay  days  were  exceeded  because  the  Gon- 
ial Bspoited  by  J.  E.  Wn.LiAMS,  Esq.,  B«Tlat«r4t-I«w, 
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signeee  did  not  put  etumgh  men  on  the  lightere 
to  receive  the  poles  and  tpari  when  they 
were  brought  over  the  »hip'»  tide  by  the  crew 
and  placed  within  reach  of  the  men  in  the 
lighters. 
Held  (affirming  the  judgment  of  Kennedy,  J.),  that 
it  was  not  the  duty  of  the  shipowner  to  put  the 
poles  and  spars  into  the  bottom  of  the  lighters, 
and  that  the  consignees  were  liable  to  pay 
demurrage. 

This  was  an  appeal  by  the  def endantB  from  the 
judgment  of  Kennedy,  J.,  at.  the  trial  without  a 
]ury  in  Middlesex. 

The  plaintiff,  the  owner  of  the  ship  Magdalene, 
brouf^ht  this  action  against  the  defendants  for 
demurrage.  The  ship  was  chartered  by  a  Ohiis- 
tiania  merchant  to  proceed  to  a  port  in  Sweden, 
and  there  load  "  a  part  cargo  of  spars  and  poles 
leaving  room  for  about  a  nundred  cubic  feet  of 
firewood."  The  defendants  were  the  consignees 
of  the  cargo.  The  bill  of  lading  contained  the 
following  clause:  "all  other  conditions  as  per 
charter-party." 

The  charter-party  contained  the  following 
clauses: 

The  dischaxging  to  take  place  in  eight  dsyi,  or  qniolter 
if  possible.  Beceiver  of  cargo  to  have  the  option  of 
keeping  the  vessel  five  mnning  days  on  demnrrage  at 
the  rate  of  fonrpenoe  per  register  ton  per  day,  and 
pro  ratd  for  any  port  of  the  last  of  snoh  days,  payable 
day  by  day. 

Lay  days  to  commence  on  ship  being  ready  for  loading 
or  discharging,  provided  that  the  captain  has  given 
notice  twenty-four  hours  in  advance  and  vessel  being 
reported  at  oastoms. 

The  cargo  to  be  bronght  to  and  taken  from  alongside 
the  ship  at  merchant's  risk  and  expense.  Ship  to 
receive  and  deliver  the  cargo  with  snch  despatch  that 
unnecessary  delay  can  be  avoided. 

If  fixed  for  London,  and  discharged  in  one  of  the 
docks,  the  cargo  to  pay  two-thirds  of  the  ship's  dock 
dnes.  To  discharge  overside  in  the  river  or  dock  into 
lighters  or  otherwise  if  required  by  consignees. 

The  nsnal  custom  of  the  wood  trade  of  each  port  to 
be  observed  by  each  party  in  cases  where  not  specially 
expressed. 

The  ship  arrived  at  the  Surrey  Commercial 
Docks,  and  there  commenced  to  discharge  her 
cargo.  The  thicker  spars  were  dischai-ged  into 
the  water,  and  were  rafted  and  taken  away  ;  the 
poles  and  thinner  spars,  which  were  in  length 
from  twenty  to  forty  feet,  were  discharged  into 
lighters  provided  by  the  consignees.  These  poles 
and  spars  were  hoisted  from  the  hold  by  a  crane 
by  the  ship's  crew,  and  were  pushed  by  them 
through  a  port.  Outside  the  port  there  was  a 
small  stage  against  the  ship's  side;  the  lighter 
was  placed  end-on  to  the  stage ;  one  of  the  ship's 
crew  stood  on  this  stage,  and  guided  the  poles 
and  spars,  as  they  came  through  the  port,  to  the 
men  on  the  lighter,  who  took  them  down  into  the 
lighter.  The  consignees  sent  two  men  only  with 
the  lighter;  the  master  of  the  ship  frequently 
complained  that  there  were  insufficient  men  on 
the  lighter ;  he  put  two,  and  sometimes  three,  of 
the  ship's  crew  on  the  lighter  to  help  the  con- 
signees men. 

The  discharge  of  the  cargo  was  not  completed 
until  the  lay  days  had  been  exceeded  by  about 
eight  days. 

The  plaintiff  alleged  that  the  delay  was  caused 
by  there  being  an  insufficient  number  of  men  on 


the  lighter,  and  that  the  defendants  were  liable 
for  that  delay. 

At  the  trial  before  Kennedy,  J.,  without  a  jvaj, 
the  learned  judge  gave  judgment  for  the  plamtiil 
for  931. 

The  defendants  appealed. 

Joseph  Walton,  Q.C.  and  Scrutton  for  the  ap- 
pellants.— The  shipowner  was  bound  "to  dis- 
charge overside  into  lighters,"  that  is,  to  put  the 
poles  and  spars  into  i£e  bottom  of  the  lighter. 
The  master,  therefore,  was  bound  to  provide  men 
for  that  purpose,  and  the  delay  was  caused 
because  he  did  not  provide  sufficient  men  for  thst 
puii>ose.  The  consignees  were  bound  only  to 
stow  the  spars  and  poles  when  delivered  into  the 
lighter  by  the  ship. 

Bobson,  Q.C.  and  Carver  for  the  respondeni— 
The  master  was  not  bound  to  provide  any  men  to 
work  oS  the  ship  ;  his  duty  was  to  bring  the  poles 
and  spars  over  the  ship's  side,  so  as  to  be  within 
reach  of  the  men  employed  by  the  consignees, 
whose  duty  it  then  was  to  take  the  spars  and 
poles  into  the  lighters.  The  delay  was  caused  by 
the  consignees  not  providing  sufficient  men  to 
receive  the  cai^o  into  the  lighters  when  brought 
over  the  ship's  side  by  the  crew,  and  the  con- 
signees are  liable  to  pay  demnrrage. 

Joseph  Walton,  Q.C.  replied. 

Lord  EsHEB,  M.B. — In  this  case  the  plaintiff, 
a  shipowner,  has  sued  the  consignees  of  the  cargo 
shipped  under  a '  charter-party  for  demurrage. 
He  alleges  the  delay  was  caused  by  the  defendants 
while  discharging  the  cargo.  By  the  terms  of  the 
charter-party  the  cargo  was  to  be  discharged 
within  eight  days.  The  discharging  of  the  cargo 
took  more  than  that  time ;  the  question  now  is, 
whose  fault  was  it.  If  it  was  the  ftlolt  of  the 
shipowner,  of  course  he  cannot  claim  demurrage; 
if  it  was  not  his  fault,  then  the  consignees  are 
liable  to  pay  demurrage.  By  the  terms  of  the 
charter-paxty,  "the  discharging  is  to  take  place 
in  eight  days,"  "  the  cargo  is  to  be  brought  to 
and  taken  from  alongside  the  ship  at  mer^iant's 
risk  and  expense ;  ship  to  receive  and  deliver  the 
cargo  with  such  despatch  that  unnecessary  delay 
can  be  avoided,"  and  "  to  discharge  overside  in  the 
river  or  dock  into  lighters  or  otherwise  if  required 
by  consi^ees."  The  operation,  then,  which  is  to 
be  done  in  eight  days,  is  to  be  done  as  between 
the  shipowner  and  the  consignees.  The  one  party 
has  to  give  delivery,  and  the  other  party  has  to 
take  delivery,  at  the  same  time  and  by  the  same 
operation.  Both  parties  must  be  present  to 
perform  their  respective  parts  in  that  operation. 
The  ship  has  to  deliver  the  cargo,  and  the  con- 
signee has  to  take  delivery.  Where  has  that  to 
be  done  P  Each  party  must  act  within  his  own 
department.  The  shipowner  acts  from  the  deck 
or  some  other  part  of  Ids  ship ;  he  always  acts  <m 
board  his  ship.  The  place  of  the  consignee  is 
alongside  the  ship  where  the  cargo  is  to  be 
delivered  to  him.  If  delivery  is  to  oe  made  on 
to  another  ship,  the  consignee  must  be  on  that 
ship  to  take  delivery ;  if  it  is  to  be  into  a  barge 
or  lighter,  he  must  be  on  the  barge  or  lighter  to 
take  delivery ;  if  it  is  to  be  on  to  the  quay,  he 
must  be  on  the  quay  to  take  delivery.  W  herever 
the  delivery  is  to  be,  the  shipowner  must  give 
delivery ;  if  he  merely  puts  the  goods  on  the  ship's 
rail,  that  is  not  sufficient.  If,  on  the  other  hand,  the 
consignee  merely  stands  on  the  other  ship,  or 


Digitized  by 


Google 


Oct.  12,  1885.] 


THE  LAW  TIMES. 


[Vol.  Lxxm.-165 


Ct.  of  App.] 


S»faHe  Spklhan. 


[Ot.  of  App. 


on  the  lighter,  or  on  the  quay,  and  does  nothing, 
he  does  not  take  delivery.    It  is  tme  that,  when 
he  has  put  the  goods  on  the  rail  of  the  ship,  the 
shipowner  has  performed  the  principal  part  of  his 
duty ;   but  he  most  do  more,  and  mnst  pnt  the 
goods  In  such  a  position  that  the  consignee  can 
take  delivery ;  he  must  put  the  goods  so  far  over 
the  shij^s  nil  that  the  consignee  can  deal  with 
them.    The  moment  the   goods  are  put  within 
reach  of  the  consi^ee  he  most  take  his  part  in 
the  operation  of  ^scharging.    At  one  moment 
the  shipowner  and  the  consignee  are  both  acting, 
the  one  giving  and  the  other  taking  deliveiy ;  and 
at  another  the  joint  operation  is  finished.    When 
cargo  is  lowered  over  the  side  of  the  ship  into  a 
lighter  it  cannot  all  be   deposited  in  the  same 
place  in  the  lighter ;  those  on  board  the  lighter 
mast  therefore  help  in  the  operation  of  taking 
delivery  by  guiding  the  cargo  as  it  is  lowered  into 
the    lighter.     In    this    case  there  was    a    joint 
operation  in  which  each  party  had  to  take  part. 
The  shipowner  had  to  pnt  the  poles  and  spars  so 
that  they  could  be  taken  out  of  the  ship ;  it  was 
not  sufficient  for  him  merely  to  get  them  on  to 
the  stage ;  but  when  one  end  was  placed  within 
reach  of  the  men  on  the  lighter  they  had  to  take 
their   part  in    the    ordinai-y    operation    In    the 
ordinary  way  and  assist  in  getting  the  spars  and 
poles  into  the  lighter.    The  plaintiff  says   that 
the  consignees  could  not  perform  this  duty  with 
only  two  men  on  the  lighter.     The   consignees 
ought  to  provide  sufficient  men  to  complete  the 
discharge  within  the  lay  days,  and  the  evidence 
in    this    case    proves    that    the    discharge    was 
delayed  beyond  the  lay  days  because  the  con- 
cignees   did  not  provide  sufficient  men  on  the 
Ughter.     The  defendants  contend  that  it  was  the 
duty  of  the   shipowner  to  complete  the  whole 
operation  of  getting  the  cargo  out  of  the  ship 
and   delivering  it  into  the  Gghters.    Upon  the 
tme  construction  of  the  chaiter-party  I  am  of 
opinion  that  that  was  not  his  duty.    The  delivery 
under  the  charter-party  was  to  be  a  delivery  In 
the  ordinary  way  by  a  joint  operation  in  which 
each   was  to  take  lus  part.    The  lay  days  were 
exceeded  because  the  consignees  did  not  provide 
sufficient  men  on  the  lighters  to  perform  their 
part  of  the  operation.     The  shipowner  was  not  in 
defaiilt,  and  is  therefore  entitled  to  demurrage. 
The  apfteal  fails,  and  must  be  dismissed. 

Kay,  L.J. — I  am  of  the  same  opinion.  The 
consignees  rely  upon  the  clause  of  the  charter- 
party,  which  provides,  "  The  ship  to  discharge  over- 
side in  the  river  or  dock  into  lighters  or  otherwise 
If  required  by  the  consignees."  They  contend 
that  the  duty  unposed  upon  the  shipowner  is  not 
performed  until  he  has  discharged  the  cai^o,  not 
merely  overside,  but  by  putting  the  spars  and 
poles  into  the  lighters.  I  do  not  think  that  that 
clanse  imposes  such  a  duty  upon  the  shipowner. 
I  think  that  he  has  performed  his  duty  when  he  has 
delivered  the  cargo  overside  and  put  it  under  the 
dominion  and  control  of  the  men  in  the  lighters. 
I  entirely  agree  with  what  the  Master  of  the  Rolls 
has  said  as  to  the  duty  of  the  shipowner  and  con- 
signee respectively  with  respect  to  the  delivery  of 
the  cargo,  and  I  do  not  vdsh  to  add  anything 
upon  that  point.  The  question  is,  bv  whose 
de^ult  the  delay  was  caused.  I  think  that  there 
was  quite  sufficient  evidence  to  justify  the  con- 
clusion of  fact  come  to  by  Kennedy,  J.,  that  the 
delay  was  caused  by  there  not  being  a  sufficient 


number  of  men  on  the  lighters  to  receive  the 
cargo.  The  plaintiff,  therefore,  was  entitled  to 
succeed,  and  this  appeal  must  be  dismissed. 

Smith,  L.J. — I  am  of  the  same  opinion.    This 
charter-party  is  of  an  ordinary  description,  and 
there  is  nothing  peculiar  in  it.    The  shipowner 
complains  that  the  consignees  detained  his  ship 
beyond  the  days  specified  in  the  contract.    Primd 
fadi  he  is  entitled  to  demurrage,  unless  the  delay 
can  be  shown  to  have  been  caused  by  his  own 
default.    The  consignees  contend  that  it  was  the 
plaintiff's    fault,    because    he    did    not   provide 
enough  men  to  deliver  the  cargo  within  the  lay 
days.    The  plaintiff  says  that  he    did   provide 
enough  men,  but  that  the  defendants   did    not 
provide  enough  men  to  take  delivery,  and  he  had 
to  put  some  of  his  own  men  on  the  lighters  to 
help  their  men.    The  question  la,  whether  It  was 
the  duty  of  the  shipowner  to  place  the  spars  and 
poles  at  the  bottom  of  the  lighter,  and  whether 
the  consignees  were  bound  to  accept    delivery 
befoi-e  that  was  done.    It  is  well  known  that,  in 
the  ordinary  course  of  discharging  a  cargo,  ther 
crew  of  the  ship  does  the  work  until  the  goods' 
are  over  the  ship's  rail,  and   that  the  consignee^ 
then  takes  his  part  in  the  operation  of  discharg- 
ing the  cargo.    The   giving  and  taking  delivery 
Is  a  joint  operation,  as  has  been  pointed  out  by 
the  Master  of  the  Bolls.    The   defendants   con- 
tend that,  this  being  a  cargo  of  poles  and  spars,. 
they  had  not  to  receive  the  poles  and  spars  until' 
the  crew  of  the  ship  had  put  them   into  the- 
bottom  of  the  lighter.    That  would  be  an  excep- 
tion to  the  general  rule.    What  is  there  in  thiir 
case  to  show  that  the   shipowner  was  bound  to 
do  that  which   he  would    not  be  lx>und  to   do 
with  any  other   cargo,   that  is,  to   put  some  of 
his   men   on   board   the   lighter?    There  Is   no 
custom  to  that  effect,   and   there  is  nothing  to 
show  that  any  different  rule  is  applicable  in  this 
case  than  applies  in  the  case  of  any  other  cargo. 

Appeal  dismissed. 
Solicitors    for    the    appellants,     Trinder    and 
Caprcni. 

Solicitors  for  the  respondent,  Stokes,  Smmdera, 
and  Stokes. 


Monday,  June  17. 

(Before  Lord  Esheb,  M.B  ,  Kay  and 

Smith,  LJJ.) 

Ex  parte  Spelman.  (a) 

Liverpool  Court  of  Passage — Practice — Summary,- 

judgment— B.  8.  C.  1883,  Order  XIV. 
The  judge  of  the  Liverpool  Court  of  Passage  doer 
not  possess  the  powers  conferred  upon  a  judge  of 
the  High  Coati  by  Order  XIV.  of  the  Rules  of 
the  Supreme  Court. 
This  was  an  application  for  a  rule  nisi  for  a. 
m<indamus  to  the  registrar  of  the  Liverpool  Court 
of  Passage. 

The  applicant,  Spelman,  brought  an  action  in' 
the  Liverpool  Court  of  Passage  to  recover  a 
liquidated  amount,  and  applied  to  the  registrar 
for  leave  to  sign  judgment  under  Order  XIV.  of' 
the  Rules  of  the  Supreme  Court.  i 

The  registrar  of  the  court  refused  to  hear  the- 
application  upon  the  ground  that  he  had  no  juris- 
diction to  exercise  the  powers  given  to  a  judge  of 

(a)  Beported  by  J.  H.  Wiuuaub,  Eaq.,  Burtster-at-Ltw. 
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the  High  Oourfc  by  Order  XIV.  of  the  Rules  of 
the  Supreme  Court,  which  he  held  did  not  apply 
to  the  Liverpool  Court  of  Passage. 

The  Passage  Court  Orders  and  Rules  of  Dec. 
1876  provide : 

Rule  1.  The  provisions  of  the  Snpreme  Court  of 
Jndicatare  Acts  1873  and  1875,  and  saoh  orders  and 
mlea  made  in  pursnance  thereof  as  are  now  in  foroe,  aa 
well  as  any  orders  or  mlee  which  may  hereafter  be 
made  and  be  in  force  for  the  time  being,  by  virtue  of  the 
said  Acts,  shall  (except  as  hereinafter  is  excepted  or 
otherwise  provided  for)  extend  and  be  applied  to,  and 
the  forms  therein  mentioned  shall  be  adopted  and  used 
in  all  actions,  causes,  and  matters  which  at  or  after  the 
time  of  the  coming  into  operation  of  these  rules  shall  be 
within  the  cogmsance  of  the  Court  of  Passage  of  the 
borough  of  Liverpool,  but  so  far  only  as  snoh  provi- 
sions, orders,  rules,  and  forms  respeotively  are  or  may  be 
applicable  thweto,  with  such  alterations  as  the  nature 
of  the  action,  the  description  of  the  oourt,  the  character 
of  the  parties,  or  the  circumstances  of  the  case  may 
render  necessary,  but  any  variance  therefrom  not  being 
in  matter  of  substance  shall  not  affect  their  validity  or 
regularity. 

The  Judicature  Act  1873  (36  &  37  Vict.  c.  66) 
provides : 

Seot.  89.  Every  inferior  court  which  now  has,  or 
which  may  after  the  passing  of  this  Act  have,  juris- 
diction in  equity,  or  at  law  and  in  equity,  and  in 
Admiralty  respectively,  shall,  as  regards  all  oanses  of 
action  within  its  jurisdiction  for  the  time  bong,  have 
power  to  grant,  and  shall  grant  in  any  proceeding 
before  snoh  ooort,  such  relief,  redress,  or  remedy,  or 
combination  of  remedies,  either  absolute  or  conditional, 
and  shall  in  every  such  proceeding  give  such  and  the 
like  effect  to  every  ground  of  defence  or  counter-claim, 
equitable  or  legal  (snbject  to  the  provision  next  herein- 
after contained),  in  as  full  and  ample  a  manner  as  might 
and  ought  to  be  done  in  the  like  case  by  the  HighConrt 
of  Justice. 

Seot.  91.  The  several  rules  of  law  enacted  and  declared 
by  this  Act  shall  be  in  force  and  receive  effect  in  all 
courts  whatsoever  in  England,  so  far  as  the  matters  to 
which  such  miss  relate  shall  be  respectiTely  cognisable 
in  such  courts. 

The  Liverpool  Court  of  Passage  Act  1893  (56  & 
67  Vict.  o.  37)  providee : 

Seot.  6.  The  assistant  barrister  or  assessor  of  the 
Court  of  Passage  shall  henceforth  be  and  be  styled  the 
presiding  judge  of  the  Court  of  Passage,  and  shall  have 
and  may  exercise  all  powers,  authorities,  and  jurisdio- 
uons  belonging  or  wUoh  but  for  this  Act  wonld  have 
belonged  to  the  said  oonrt  or  to  the  mayor  of  the  oity 
of  Liverpool  or  judge  or  member  of  the  said  oourt ;  and 
he  shall  have  the  same  power,  jurisdiction,  and  authority 
in  regard  to  causes  in  the  Court  of  Passage  (snbject  to 
mles  of  court)  as  is  possessed  by  a  judge  of  the  High 
Court  in  similar  matters  sitting  in  chambers  or  at  Nisi 
Prius. 

Sect.  7.  The  registrar  of  the  Court  of  Passage  shall, 
in  dealing  with  actions  or  with  matters  and  proceedings 
in  an  action,  have  (snbject  to  rules  of  court)  all  the 
powers  which  a  registrar,  district  registrar,  master, 
taxing  officer,  or  associate  of  the  High  Court  has  or 
wonld  have  in  the  same  matter  if  the  same  were  pro- 
ceeding in  the  High  Court. 

A  rule  nisi  for  a  mandamus  to  the  registrar  to 
hear  and  determine  the  application  was  refused 
by  the  Divisional  Court  (Pollock,  B.  and 
Wright,  J.). 

The  ^plicant  then  applied,  ex  parte,  to  the 
Court  of  Appeal  for  a  rule  nisi. 

A.  Rutherford  for  the  applicant. — The  registrar 
of  the  Liverpool  Court  of  Passage  has  all  the 


powers  of  a  judge  or  master  of  the  High  Conrt 
under  Order  XIv.  of  the  Rules  of  the  Sapreme 
Court.  The  judge  of  the  Court  of  Passage  was 
empowered  to  make  rules  for  his  court  by  sect.  1 
of  2  &  3  Vict.  c.  27  (now  repealed,  but  substantially 
i-e-enacted  by  45  &  46  Vict.  c.  60,  ss.  6  and  182). 
Under  that  power  rule  1  of  the  Court  of  Passage 
Rules  was  made,  and  confers  on  the  registrar  the 
powers  given  by  Order  XIV.  The  case  of  Speert 
V.  Daggers  (1  C.  &  E.  603)  does  not  affect  this 
question.  The  Judicature  Act  1873,  by  sect.  89, 
gives  to  every  inferior  conrt  power  to  grant  such 
relief,  redress,  or  remedy  in  as  full  and  ample  a 
manner  as  might  or  ought  to  be  done  in  the 
like  case  by  the  High  Court;  and  sect.  91  pro- 
vides that,  "  the  several  rules  of  law  enacted  and 
declared  in  this  Act  shall  be  in  force  and  receive 
effect  in  all  couita  whatsoever  in  England,  so  far 
as  the  matters  to  which  such  rules  relate  shall  be 
respectively  cognisable  by  such  courts."  In  King 
V.  Eawkesworth  (4  Q.  B.  Div.  371)  it  was  held  that 
Order  LV.  of  the  Rules  of  the  Supreme  Court, 
relating  to  costs,  was  applicable  in  the  Court  of 
Passage.  By  sects.  6  and  7  of  the  Liveipool 
Court  of  Passage  Act  1893  (56  &  57  Vict  c.  37) 
the  powers  of  the  judge  and  registrar  of  tite 
Passage  Court  have  l^en  enlarged  since  the 
decision  in 

FMowa  V.  The  Oumers  of  the  Lord  Stanley,  67  L.  T. 
Sep.  857 ;  (1893)  1 Q.  B.  98. 
Lord   EsHEB,  M.R. — This    question    depends 
mx>n  the  construction  of  rule  1  of  the  Passage 
Court  Rules  1876  ;  if  that  rule  does  not  give  the 
Passage  Court  the  powers  of  Order  XIV.  of  the 
Rules  of  the  Supreme  Court,  the  Passage  Comit 
has  not  those  powers.    When   Order  XIV.  was 
established  the  Passage  Conrt    was  a  peculiar 
court ;  the  assessor  was  not  the  judge  ;  originally 
the  mayor  and  certain  officials  of  the  corporation 
were    the  judges,-     afterwards    a    lawyer    was 
appointed  as  assessor  for  the  purpose  of  trying 
causes,  but  he  had  nothing  to  do  with  regard  to 
pleadings  and  other  preliminary  matters.     He 
has  indeed  been  given  the  powers  of  a  judge  who 
tries  causes.    In  the  case  of  King  v.  Hatokesioortk 
{itbi  sup.),  which  has  been  cited,  a  question  arose 
as  to  the  costs    of  the  trial,  and  the  Queen's 
Bench  Division  thought  that  the  orders  and  rules 
under  the  Judicature  Acts  were  applicable.    That 
case,  however,  does  not  touch  the  present  question. 
The  assessor  of  the  Passage  Court  never  had 
chambers,  for  he  had  no  jurisdiction  which  he 
could    exercise    at    chambers    with    regard    to 
preliminary  proceedings  in  an  action.     The  pro- 
visions of  Order  XIV.  do  not  relate  to  the  trial 
of  an  action,  but  are  intended  to  prevent  the 
necessity  of  a  trial.    The  jurisdiction  of  a  judge 
under  Order  XIV.  is  exercised  by  him  as  a  judge 
at  chambers;    it  is,  indeed,  in  the  first  instance 
exercised    by  a    master    at    chambers,   but   the 
jurisdiction    is   that  of   a  jndge'  at  chambers. 
It    was    therefore   impossible    when    the    Pas- 
sage Court  Rules  of  1876    were  made  for   the 
jurisdiction  under  Order  XIV.  to  be  exercised 
in  that  court;    that  court  had    no   machinery 
for  the  purpose.    Then  came  the  Passage  Court 
Rules  of  1876,  which  did  not  alter  the  constitution 
of  the  court,  and  did  not  give  the  assessor  juris- 
diction in   chambers.      The   Liverpool   Conrt  of 
Passage  Act  1893   (56   &  57  Vict.   c.  37)  does 
extend   the   powers  of    the  assessor   in  certain 
respects ;  but  his  power  to  make  rules  nnder  that 
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Act  is  restricted  so  as  to  prevent  him  from  giTing 
himaeU  any  jurisdiction  which  he  did  not  Before 
possess,  hecanse  he  cannot  make  rules  without 
the  concurrence  of  the  Rule  Committee.  Now, 
mle  1  of  the  Passage  Court  Rules  of  1876  pro- 
vides that  the  provisions  of  the  Judicature  Acts, 
and  of  the  orders  and  rules  made  under  them,  shall 
apply  to  actions  in  the  Court  of  Passage,  "but  so 
tar  only  as  such  provisions,  orders,  rules,  and 
forms  respectively  are  or  may  be  applicable 
thereto,  with  such  alterations  as  the  nature 
of  the  action,  the  description  of  the  court,  the 
cluuucter  of  the  parties,  or  the  circumstances  of 
the  case  may  render  necessary.''  The  difficulty 
which  existed  before  that  rule  continued  to  exist 
after.  The  powers  of  Order  XIV.  could  not  be 
exercised  in  the  Court  of  Passage  without  altering 
the  constitution  of  the  court,  and  that  the  assessor 
had  no  power  to  do.  '  If  such  powers  could  be 
conferred  upon  the  Passage  Court  without  an  Act 
of  Parliament,  they  certainly  have  not  yet  been 
conferred.  I  think,  therefore,  that  tms  appli- 
cation must  be  refused. 

Kat,  L.J. — I  am  of  the  same  opinion.  By  the 
statute  2  &  3  Vict.  c.  27,  s.  1,  power  to  make  rules 
'was  given  to  the  assessor  of  the  Passage  OoTirt. 
Under  that  Act  the  Passage  Court  Rules  of  1876 
were  made. .  It  is  contended  that  rule  1  has  given 
to  the  Passage  Court  the  powers  of  Order  XIV. 
of  the  Rules  of  the  Supreme  Court.  The  Judica- 
ture Act  of  1873,  by  sect.  39,  confers  jurisdiction 
upon  a  judge  sitting  at  chambers;  and,  in  the 
mles  under  that  Act,  when  the  expression  "  the 
court  or  a  judge "  is  used,  the  expression 
"a  judge"  clearly  means  a  judge  sitting  in 
chambers.  The  jurisdiction  given  by  Order  XIV. 
was  given  to  "  the  court  or  a  judge."  When  the 
Passage  Court  Rules  of  1876  were  made,  the 
judge  was  an  assessor  appointed  to  try  causes, 
who  had  no  chambers ;  the  registrar  of  that  court 
was  not  in  the  same  position  as  a  master  of  the 
High  Court,  who  acts  m  chambers  as  though  he 
were  a  judge,  his  orders  having  the  same  effect  as 
orders  made  by  a  judge  in  chambers.  There  is 
an  appeal  in  the  High  Court  from  the  master  to 
the  judge  in  chambers.  Here  there  was  no  appeal 
to  the  assessor  of  the  Passage  Court,  for  he  has 
no  chambers.  Looking  at  the  provisions  of  rule 
1  of  the  Passage  Court  Rules,  it  is  clear,  from  the 
terms  of  the  rules,  that  this  application  must  fail. 
It  provides  that  the  orders  and  rules  under  the 
Judicature  Acts  shall  apply  to  the  Court  of 
Passage  only  so  far  as  they  are  applicable  thereto. 
The  powers  of  Order  XIV.,  which  were  to  be 
exercised  by  a  judge  in  chambers,  could  not  apply 
to  the  Passage  Court ;  the  registrar  of  that  court 
could  not  then  act  as  a  judge  sitting  in  chambers. 
The  provisions  of  the  Liverpool  Court  of  Passage 
Act  1893  no  doubt  make  the  position  of  the 
a.s8e88or  of  that  court  more  nearly  analogous  to 
that  of  a  ju^e,  and  somewhat  alter  the  position 
of  the  registrar ;  but  rules  made  under  sect.  8  of 
that  Act  can  be  made  only  with  the  concurrence 
of  the  Rule  Committee  of  the  Supreme  Court.  I 
agree  that  this  application  must  fail. 

SviTB,  L.J. — ^This  appears  to  me  to  be  a  very 
plain  case.  I  do  not  say  whether  sect.  1  of  2  &  3 
Vict.  c.  27  gave  the  assessor  power  to  make  a 
rule  applying  the  provisions  of  Order  XIV.  to 
the  Passage  Court.  Assuming  that  it  did,  the 
rule  which  was  made  in  1876  is  limited  by  the 


words  "  so  far  only  as  they  are  or  may  be  appli- 
cable thereto."  The  reasons  why  the  provisions 
of  Order  XIV.  could  not  apply  to  the  Passage 
Court  have  been  stated  by  the  Master  of  the  Rolls 
and  Kay,  L.J.  The  assessor  only  tried  causes, 
and  had  no  chambers,  and  could  not,  therefore, 
administer  the  provisions  of  Order  XIV.  It  is 
said  that  the  position  of  the  assessor  has  been 
changed  by  the  Liverpool  Court  of  Passage  Act 
1893  to  that  of  a  judge-;  but  that  depends  upon 
rules  to  be  made  under  sect.  8,  and  no  such  rules 
have  yet  been  made  and  confirmed.  The  appli- 
cation must  be  dismissed.  J  T  i-  X  J 
Applteation  refused. 

Solicitors  for  the  applicant,  NorrU,  Aliens,  and 
Chapman,  for  J.  M.  Quiggin  and  Brothers,  Liver- 
pool. 


Monday,  Jv,ne  24. 

(Before  Lord  Ebhbb,  M.R.,  Eat  and 

Smith,  Ii.JJ.) 

LoFTUs  V.  Hebiot.  (o) 

APPEAL  FBOU  THB  QXTEBN's  BENCH  DIVISION. 

Husband  and  wife — Judgment  against  married 
tooman  —  Separate  property  —  Restraint  on 
anticipation — Equitable  execution — Arrears  of 
income  due  and  payable  at  date  of  judgment — 
Married  Womer^s  Property  Act  1882  (45  *  46 
Viet.  e.  75),  s.  1,  sub-sects.  2  and  4,  8. 19. 
A  restraint  on  anticipation  continties  until  the 
income  of  the  separate  estate  has  come  into  the 
hands  of  a  married  woman,  and  therefore  such 
income  which  has  become  due  and  payable  to, 
but  has  not  been  received  by,  a  married  woman 
at  the  date  of  a  judgment  against  her,  cannot  be 
taJien  by  any  process  of  execution  to  satisfy  such 
judgment. 
Hood-Barrs  v.  Cathcart  (No.  2)  (70  L.  T.  Rep.  865  ; 

(1894)  2  Q.  B.  bhSi)  followed. 
Appeal  by  the  defendant  from  an  order  of  Day,  J. 
at  chambers,  appointing  a  receiver  of  income  of 
trust  funds  due  to  the  defendant,  by  way  of  equit- 
able execution. 

The  plaintiff  had  recovered  judgment  against 
the  defendant,  a  married  woman,  in  an  action  for 
g^ds  sold  and  delivered.  The  judgment,  which 
was  dated  the  15th  Nov.  1892,  was  in  the  form 
prescribed  in  Scott  v.  Morley  (57  L.  T.  Rep.  919 ; 
20  Q.  B.  Div.  120). 

By  a  settlement,  made  upon  the  marriage  of 
the  defendant  in  1872,  it  was  provided  that  the 
trustees  should  pay  the  income  of  the  trust  funds 
to  the  defendant  for  her  life,  and  during  coverture 
for  her  separate  use,  and  without  power  to  antici- 
pate the  same. 

At  the  date  of  the  judgment  there  was  income 
of  the  trust  funds  in  the  hands  of  the  trustees  of 
the  settlement  which  was  due  and  payable  to  the 
plaintiff. 

An  order  was  made  by  Day,  J.  at  chambers,  by 
way  of  equitable  execution,  appointing  a  receiver 
of  the  income  of  the  trust  funds  due  and  payable 
to  the  defendant  at  or  before  the  date  of  the 
judgment,  sufficient  to  satisfy  the  judgment  debt 
and  costs. 
The  defendant  appealed  against  that  order; 
Maeaskie  for  the  appellant. — ^Any  alienation  of 
income  before  it  actually  reaches  the  hands  of  the 
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man-ied  woqum  who  is  restrained  from  anticipa- 
tion  is  prevented  by  the  restraint.  No  or^r, 
therefore,  can  be  made  which  will  prevent  the 
income  from  being  paid  to  the  married  woman. 
The  restraint  on  anticipation  continues  until  the 
income  has  actually  come  into  the  hands  of  the 
married  woman.  That  is  the  judgment  of  this 
conrt,  delivered  by  Kay,  L.J.  m  Mood-Barra  v. 
Cathcart  {No.  2)  (70  L.  T.  Eep.  865 ;  (1894)  2  Q.  B. 
559).  That  judgment  was  followed  in  Fillers  v. 
Edwards  (71  L.  T.  Kep.  788).  Cox  v.  Bennett 
(64  L.  T.  Rep.  380;  (1891)  1  Oh.  617),  which  is 
relied  on  by  the  respondent,  did  not  decide  this 
point. 

Oswald,  Q.C.  and  Bartley  Denniss  for  the  re- 
ispondent. — Hood-Bam  v.  Cathcart  (No.  2)  (ubi 
isup.)  is  distinsnishable ;  the-  income  in  that  case 
'had  accrued  due  after  the  date  of  the  judgment. 
'The  passage  in  the  judgment  of  Kay,  L.J.,  which 
iseema  to  decide  this  question,  was  a  dictum  only, 
:and  was  not  necessary  to  the  decision.  In  Fillers 
■V.  Edwards  (ubi  sup.),  the  court  assumed  that  this 
point  was  decided  in  Hood-Barrs  v.  Cathcart 
(No.  2),  whidh  was  not  the  case.  In  Hood-Barrs 
•V.  Cathcart  (No.  1)  (70  L.  T.  Rep.  862 ;  (1894) 
2  Q.  B.  559),  in  which  the  judgment  was  delivered 
'by  Savey,  L.J.,  on  the  same  &,j  as  the  judgment 
of  Kay,  L.J.,  it  was  expressly  stated  that  the 
'Court  did  not  decide  this  question.  Many  of  the 
cases  show  -that,  when  the  income  becomes  due 
■and  payable  to  the  married  woman,  the  restraint 
npon  anticipation  is  at  an  end : 

Moore  v.  Moore,  1  Coll.  54 ; 

Harnett  v.  M'Dougall,  14  L.  J.  173,  Ch. ; 

Vraycott  v.  Harrison,  17  Q.  B.  Div.  147 ; 

Be  Brettle,  2  De  G.  J.  &  S.  79 ; 

Pemberton  v.  U'OUl,  1  Br.  &  Sm.  266  ; 

Hyde  r.  Hyde,  59  L.  T.  Bep.  529 ;  13  P.  Div.  166 ; 

Fiti&ibbon  v.  Blake,  S  It.  Ch.  Bep.  N.  S.  328 ; 

<Haydon  v.  Piiuh,   28  L.  T.  Eep.  101;  L.  Eep. 

15  Eq.  266 ; 
Oon  V.  Bennett,  64  L.  T.  Bep.  380 ;  (1891)  1  Ch. 

«17. 

[Kat,  L.J.  referred  to  Baggett  ▼.  Mewe  (1  Ooll. 
138;  1  Ph.  627).] 

Maeashie  was  not  heard  in  reply. 

Lord  EsHEE,  M.R. — That  there  should  have 
been  considerable  doubt  about  this  matter  during 
the  many  discussions,  in  the  dispute  between  Mr. 
Hood-Barrs  and  Mi-s.  Cathcart,  does  not  cause 
■-any  surprise  in  my  mind.  Mrs.  Cathcart  has 
:  appeared  in  person,  so  that  it  was  almost  impos- 
siDle  to  get  at  what  the  facts  were  in  any  of  the 
•cases,  and  it  was  certainly  impossible  to  under- 
•  stand  what  were  the  points  of  law  which  were 
;  taken.  When,  on  a  particular  occasion,  there  was 
.  a  long  argument  by  Mr.  Hood-Barrs,  I  cannot 
say  that  he  made  the  matter  clear.  Two  cases, 
'  really  of  the  same  kind,  came  before  this  court, 
.and  the  court  thought  that  they  were  bound  to 
■take  the  greatest  care  in  trying  to  find  out  what, 
:in  their  opinion,  the  law  was.  The  cases  were 
'Considered  for  a  considerable  time,  and  it  is 
absurd  to  suppose  that  the  judges  of  the  court 
were  not  in  communication  with  each  other  in 
<-on8idering  what  the  law  was.  On  the  same  day, 
after  careful  inquiry,  in  which  almost  all  the 
judges  took  part — certainly  those  who  had  to 
take  part  in  the  judgments — two  judgments  were 
given.  It  is  said  tha,t  people  and  the  Profession 
.are  puzzled  by  those  two  decisions,  as  they  are  in 


conflict ;  that  the  judgment  read  by  Davey,  LJ. 
is  in  conflict  with  that  read  by  Kay,  L.J.  But 
when  we  come  to  look  at  them  carefully,  they  are 
not  the  least  in  conflict  j  they  decide  different 
points  altogether.  There  is  nothing  in  the  judg- 
ment of  Davey,  L.J.  which  is  in  conflict  with  the 
judgment  delivered  by  Kay,  L  J.  Now,  it  is  said 
that  there  are  other  and  older  judgments  which 
are  in  conflict ;  that  there  are  decisions  of  the 
Court  of  Appeal  which  are  not  the  same ;  and  the 
argument  on  the  last  point  was  that  the  same 
judges  in  the  same  court  were  in  conflict  with 
themselves.  Those  older  cases  are  now  said  to  be 
in  conflict  with  the  last  decision  of  the  Court  of 
Appeal,  and  we  are  told  that  the  Lord  Chancellor 
said,  what  he  has  not  said,  that  the  former  case 
was  to  overrule  the  later  one;  but  he  has  said 
that,  if  the  Court  of  Appeal  is  in  conflict  with 
itself,  then  the  court  may  consider  whether  it  will 
abide  by  its  last  decision,  or  whether  it  will  not 
alter  its  last  decision  and  adopt  its  former  ded- 
sion.  The  court  is  very  likely,  I  think,  when  it 
has  carefully  considered  the  case,  if  it  finds  h 
differs  from  the  former  case,  to  abide  by  its  last 
decision.  I  cannot  see  that  that  opinion  of  the 
Lord  Chancellor  helps  us  much.  It  seems  to  me 
now,  as  it  did  at  the  time  the  case  of  Hood- 
Barrs  T.  Cathcart  (No.  2)  was  decided,  that  this 
question  is  to  be  considered  at  the  time  when  some- 
body wants  to  deal  with  the  property  of  a  married 
woman.  That  is  the  moment  when  the  docia-ine 
applies — not  the  moment  when  the  judgment  is 
given,  or  the  contract  is  made,  or  any  other  point 
of  time  than  that,  but  at  the  moment  when  some- 
body comes  forward  and  says,  "  I  admit  you.  the 
married  woman,  have  not  had  that  money  pud  to 
you.  I  say  it  ought  not  to  be  paid  to  you,  out  to 
me."  That  is  the  time.  If  the  appellant's 
proposition  is  true,  it  seems  to  me  she  would  be 
anticipating  the  time  and  moment  when  she  is  to 
receive  the  money  which  has  been  settled  to  her 
separate  use  without  power  of  anticipation.  So 
far  fix>m  thinking  that  the  decision  in  Hood- 
Barrs  V.  Cathcart  (No.  2),  which  was  come  to 
after  the  most  careful  consideration  by  this  court, 
is  wrong,  I  was  of  opinion,  and  am  of  opinion 
still,  that  it  was  perfectly  right.  Certainly,  if  I  had 
the  power  to  say  that  one  may  overrule  the  last 
decision  of  the  court  and  adopt  the  former 
decision,  or  to  say  that  they  were  in  conflict,  I 
should  deliberately  and  clearly  abide  by  the  last 
decision.  In  my  opinion,  the  decisions  are  not 
conflicting.  The  cases  were  carefully  considered 
by  the  court,  and  almost  every  one  of  them  is 
mentioned  and  dealt  with  in  the  last  case  of 
Hood-Barrs  v.  Cathcart.  It  m^  be  a  proper 
question  to  go  to  the  House  of  lliords  for  thdr 
consideration.  1  was  disposed  to  say  that,  if  the 
money  is  paid  to  an  agent  of  a  married  woman, 
authorised  by  her  to  receive  it  for  her,  and  to  be 
under  her  control  entirely,  and  if,  after  it  is  due, 
such  an  agent  i^eceives  the  money — I  will  not  speak 
absolutely — that  that  might  be  a  receipt  by  her. 
I  will  not  say  that  that  is  not  so.  I  nave  been 
frightened  from  saying  that  by  the  intimation 
that,  if  I  do,  then  the  husband  may  be  such  an 
agent.  If  that  could  be,  then  it  seems  to  me  that 
the  protection  given,  or  intended  to  be  given,  to  a 
married  woman  by  those  who  invented  the  doctrine 
might  be  entirely  destroyed.  Even  at  this 
advanced  period  the  husband  is  the  stronger  of 
the  two,  and  he  has  powers  of  persuasion  over  his 
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wife  •which,  if  they  are  exercised  without  the 
control  of  the  court,  are  very  powerftxl  indeed.  If 
he  can  be  privately  made  her  agent  to  receive  the 
money  so  that  it  shall  never  come  into  her  hands, 
it  seems  to  me  that  the  protection  might  be 
entirely  destroyed.  That  question,  however,  does 
not  arise  here,  and  it  is  enough  to  say  that  I  stand 
by  the  decision  of  the  Court  of  Appeal  in  Hood- 
Sam  V.  Caihcart  {No.  2),  and  say  that  the  restraint 
against  her  anticipating  is  not  at  an  end  when  the 
money  has  become  due  and  payable  to  her,  but 
has  not  been  paid  to  her,  and  which  she  can  only 
obtain,  if  it  is  disputed,  by  means  of  an  action. 
That  is  not  a  receipt  byner.  If  she  does  any- 
thing with  the  money  at  that  time,  and  imder 
those  circumstances,  she  is  anticipating  it,  even 
although  it  is  due  but  not  paid.  It  must  be  paid 
to  her  herself ;  at  all  events,  in  the  view  of  the 
law.  it  must  be  paid  to  her,  and  the  restraint  on 
anticipation  lasts  until  the  time  when  she  is  in 
point  of  law  actually  iu  receipt  of  it.  I  consider 
that  the  judgment  in  Hood-Barrs  v.  Cathcart 
(No.  2)  is  right,  and  that,  therefore,  this  appeal 
naust  be  allowed. 

Kat,  L.J. — In  this  case  judgment  was  obtained 
on  the  15th  Nov.  1892  for  some  40Z.  against  a 
married  woman.  I  suppose  it  was  in  the  ordinary 
form  of  a  judgment  against  a  manied  woman. 
Her  trustees  then  had  certain  income  in  their 
hands,  which  we  are  told  was  then  due  to  her. 
They  have  that  income  still.  On  the  1st  April 
1894  the  order,  which  we  have  now  to  consider, 
was  made  by  Day,  J.  By  a  settlement  made  on 
the  marriage,  it  was  provided  that  the  funds  in 
the  hands  of  the  trustees  should  be  dealt  with 
thns :  That  after  the  solemnisation  of  the  mar- 
rie^fe  the  trustees  should  pay  the  income  of  the 
fonds  to  her  during  her  life,  and  during  her 
intended  coverture  for  her  separate  use  and  with- 
out power  to  anticipate  the  same.  Kow  the 
question  is,  whether  this  comes  within  the  decision 
of  this  court  in  Hood-Barrs  v.  Cathcart  (No.  2)  in 
189-4.  If  it  does,  of  course  this  court  is  powerless 
to  deal  with  it  now  otherwise  than  as  it  dealt  with  it 
then,  and  the  only  mode  of  altering  what  was 
done  then  would  be  by  appeal  to  the  House  of 
Lords.  In  Hood-Barrs  v.  Cathcart  {No.  2),  as 
appears  by  the  i-eport,  this  happened :  There  were 
two  similar  applications,  made  to  tie  Court  of 
Appeal  constituted  differently.  One  was  the 
Court  of  Appeal  consisting  of  Lord  Esher,  M.B., 
Smith  and  Davey,  L.  J  J. ;  the  other  was  the 
Court  of  Appeal  consisting  of  Lord  Esher, 
M.B.,  Kay  and  Smith,  L.JJ.  Judgment  was 
given  in  each  of  those  appeals  upon  the  same 
day,  namely,  on  the  16th  June  1894,  and  they 
are  reported  together  in  70  L.  T.  Bep.  862,  865 ; 
(1894)  2  Q.  B.  559.  Now,  it  is  very  material  to 
see  what  appeared  on  the  face  of  those  judg- 
ments. In  both  cases  the  question  was  whether 
income,  which  had  accrued  after  the  date  of  the 
judgment,  but  had  not  been  paid  over  to  the 
married  woman,  could,  by  the  appointment  of  a 
receiver  or  by  any  other  mode,  be  made  available 
to  pay  the  judgment  debt.  It  was  decided  by  both 
conrts  that  it  could  not.  Davey,  L.J.,  who  read 
the  judgment  of  one  of  the  courts,  said :  "  For  the 
purpose  of  this  judgment  we  have  assumed  that 
the  restraint  on  anticipation  was  gone  as  to  the 
rents  in  arrear,  but  we  must  not  be  taken  to 
decide  that  point  or  express  an  opinion  upon  it. 
We  have    referred  to  deal  with  the  larger  ques- 


tion." The  other  judgment,  however,  which  was 
read  by  myself,  does  deal  with  that  question,  and 
expresses  the  opinion  distinctly  that  the  restraint 
on  anticipation  was  not  gone  until  the  money  was 
either  actually  or  in  effect  received  by  the  married 
woman,  and  that  the  mere  fact  that  it  was  due,. 
like  i-ent  in  arrear,  did  not  make  it  free  separate 
property.  That  was  one  of  the  grounds,  and  the 
main  ground,  I  think,  of  the  judgment  of  this  courts 
in  the  second  of  those  two  cases.  I  have  said  that, 
because  it  shows,  what  anyone  might  assume,  thai 
the  court,  as  constituted,  did  consider  the  question, 
and  that  every  one  of  the  judges  who  took  pai-t 
in  those  two  appeals  was  informed  in  fact  as  to 
the  judgment  delivered  in  the  second  one.  Then 
the  question  is  whether  this  case  differs  from 
Hood-Barrs  v.  Cathcart  (No.  2).  The  only  differ- 
ence that  I  can  make  out  is  that  here,  at  the  date 
of  the  indgment,  there  was  some  income  in  art%ar 
in  the  hands  of  the  trustees  which  had  not  been 

gaid  over  to  the  married  woman.  I  do  not  see- 
ow  that  can  make  any  difference.  The  date  o£ 
the  judgment  was  in  Nov.  1892.  By  the  Married. 
Women's  Property  Act  1882,  "  every  contract, 
entei-ed  into  by  a  married  woman  to  bind  her 
sepai-ate  property  shall  bind  not  only  the  separate 
property  which  she  is  possessed  of  or  entitled  to 
at  tne  date  of  the  contract,  but  also  all  separate 
property  which  she  may  thereafter  acquire." 
Therefore,  by  analogy,  a  judgment  woulil  bind 
not  merely  separate  property  that  she  was 
entitled  to  at  the  date  oi  it,  but  all  separate 
property  which  she  might  thereafter  acquire. 
Therefore,  when  the  question  is  whether  the 
separate  property  is  bound  by  the  judgment,  it  does 
not  seem  material  whether  it  was  separate  property 
acquired  before  the  date  of  the  judgment  or 
separate  property  acquired  after  the  date  of  the 
judgment.  It  is  apparent  that  the  court  has  so 
treated  the  matter,  oecause  in  the  case  of  Fillers 
V.  Edwards  [uhi  sup.),  to  which  we  have  been 
referred,  there  was  separate  property  of  the 
married  woman,  which  was  restramed  from  antici- 
pation, in  arrear  at  the  date  of  the  judgment. 
The  court,  in  that  case,  held  distinctly — Lindley, 
L.J.,  as  appears  from  his  judgment,  with  reluctance 
— that  it  was,  nevertheless,  bound  by  the  decision 
in  Hood-Barrs  v.  Cathcart  iNo.  2),  the  second  of  the 
two  judgments  to  which  I  have  referred,  and  that 
the  arrears  at  the  date  of  the  judgment  were  just- 
as  much  protected  by  the  restraint  on  anticipation 
as  arrears  which  accrued  afterwards.  The  judgment, 
in  Hood-Barrs  v.  Cathcart  {No.  2)  decides  the 
point  as  to  which  it  may  fairly  be  said  there  has. 
been  some  conflict  of  authority.  In  some  cases  it- 
oertainly  has  been  considei^  that  a  married 
woman  might,  after  her  income  had  accrued  due, 
and  before  it  was  actually  paid  over  to  her,  make 
an  assignment  of  it.  That  looks  as  if,  and  indeed 
in  some  cases  it  is  put  on  that  ground,  the 
restraint  on  anticipation  is  gone  directly  th» 
income  becomes  due  and  pa3raDle.  Therefore,  I 
agree,  it  is  a  matter  which  it  is  very  fair  to  take 
to  the  House  of  Lords,  and  the  House  of  Lorda 
must  finally  determine  the  question.  But  it  has 
been  brought  very  prominently  before  these  courts 
lately  because  of  the  power  which  the  court  now 
assumes  to  grant  a  receiver  to  enforce  a  judgment^ 
and  the  court  has  been  appealed  to  again  and 
again  to  grant  a  receiver,  m  order  to  enforce  a 
judgment,  either  of  arrears  due  at  the  time  of  the 
judgment  or  after.    In  no  case  that  has  been 
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cited,  or  that  can  be  found,  has  a  jndgment, 
before  this  practice  arose,  been  made  effectual 
against  the  arrears  of  the  income  of  a  married 
woman  due  even  at  the  date  of  it.  Those  were 
not  the  cases  cited  to  us.  This  court  has,  in 
several  instances  since  the  discussion  in  Hood- 
Barr$  v.  Cathcart,  again  and  again  decided  that, 
neither  as  against  arrears  of  income  due  at  the 
date  of  the  jndgment,  nor  against  arrears  of 
income  which  accrued  after  the  date  of  the 
judgment,  can  the  judgment  be  made  effectual  by 
a  receiver,  sequestrator,  or  any  other  kind  of 
process.  The  ground  on  which  it  is  put  is  this,  that 
that  would  be  practically  destroying,  to  a  veiy 
great  extent,  the  protection  which  the  courts  have 
always  given  to  married  women  who  are  restrained 
from  anticipation.  I,  therefore,  think  that  no 
valid  distinction  can  be  made  between  the  recent 
decision  and  this  case ;  and,  speaking  for  myself, 
I  feel  unable  to  decide  against  the  decision  of 
Sood-Barra  v.  Cathcart  (No.  2),  and  Fillers  v. 
Edwards,  which  followed  it.  I  think  this  case  is 
completely  covered  by  those  authorities,  and  that 
the  appeal  must  be  allowed. 

Smith,  L.J. — The  question  sought  to  be  raised 
in  this  case  is,  whether  income  which  became  due 
and  payable  to  a  married  woman,  and  is  fettered 
against  anticipation,  becomes  free  money  when  it 
becomes  due  and  payable,  or  only  free  money 
when  it  gets  into  the  hands  of  the  married  woman. 
That  has  been  decided    upon   many  occasions. 
Speaking  for  myself,  I  should  have  thought  that, 
if  the  money  got  into  the  hands  of  an  agent  of 
the  married  woman,  if  the  agent  was  to  receive  it 
for  her,  that  would  have  been  sufficient ;  but,  if  it 
got  into  the  hands  of  the  husband  to  receive  it 
for  himself,  that  would  not  be  sufficient.    That 
is  not  this  case.     I  wish  to  point  out  that,  in  the 
numerous  cases  of  Hood-Barrs  v.  Cathcart,  the 
first  time  when  the  matter  was  really  taken  in 
hand  was  on  the  13th  April  1894.    There  were 
many  applications    prior    to    that    date.      Mrs. 
Cathcart  came  in  and  made  applications,  many 
of  which  were  perfectly  unintelligible.    On  the 
13th  April  1894  she  made  an  application  which 
was  intelligible,  namely,  as  to  whether  or  not 
a  certain    receiver   ought  or  ought   not  to  be 
appointed.    We  took  time  to  consider,  and  Davey, 
L.J.  undertook  to  give  the  judgment  of  the  court. 
Before  that  judgment  of  Davey,  L.J.  was  given, 
another  application  was  made  oy  Mr.  Cathcart, 
and  Mr.  Bartley  Denniss  explained  to  us  that 
there  was  not  really  any  difference  between  the 
application  which  Mrs.  Cathcart  made  then,  and 
that  which  she  made  on  the  13th  April,  and  we 
again  took  time  to  consider,  the  court  being  then 
formed  as  it  is  to-day.    The  matter  was  after- 
wards   debated,  and  two  deliberate   judgments 
were  prepared,  one  by  Davey,  L.J.  to  decide  the 
point  which  was  taken  on  the  former  occasion, 
and  the  other  to  decide  the  point  which  was 
raised  when  Kay,  L.J.  was  a  member  of  the  court. 
They  were  peitectly  distinct  judgments.     The 
judgment  of  Kay,  L.J.,  which  was  the  judgment 
of  the  whole  court,  decided  the  point  which  is 
now  in  question,  namely,  as  to  when  property 
i-esti-ained  from  anticipation  became  free  from 
the  restraint.    In  that  case  we  held  that  the  true 
view  was,  notwithstanding  the  conflicting  decisions 
which    had    been    given    before,    that   property 
clogged  against  anticipation  was  not  free  property 
until  it  got  to  the  hands  of  the  married  woman. 


Attempts  have  been  made  since  that  time  to  get 
rid  of  that  for  the  purpose  of  seeing  whether  or 
not  what  was  laid  dovm  inthe  judgment  deUvered 
by  this  court  on  the  16th  June  1894  was  the  law 
of  the  land.  That,  however,  has  been  settled. 
In  the  meantime,  an  attempt  was  made  in  the 
other  branch  of  the  court,  when  I  was  sitiang  with 
my  brother  Lindley,  to  get  rid  of  the  decision  of 
Hood-Barrs  v.  Cathcart  delivered  on  the  16th  Jnne 
1894.  Aa  I  said  in  PiUers  v.  Edtoardt — I  do  not 
intend  to  go  over  the  ground  again,  and  I  stand 
by  every  word,  except  possibly  the  statement  as 
to  whether  Hulbert  and  Crowe  v.  Cathcart  had 
been  argued  or  not — ^I  am  bound  by  the  deliberate 
judgment,  to  which  I  was  a  party,  which  was 
delivered  by  Kay,  L.J.  It  is  impossible  for  this 
court  to  overrule  a  written  jndgment,  or  indeed 
the  unanimous  judgment  of  the  majority  of  the 
court.  If  that  jndgment  be  wrong,  the  only  court 
which  can  set  it  right  is  the  House  of  Lords.  It 
is  useless  to  come  here  arguing  it  over  and  over 
again.  If  that  was  not  the  rule,  every  case  which 
has  been  decided  in  the  Court  of  Appeal  could  be 
re-opened  and  argued  over  again.  I  protest 
against  that.    This  appeal  ought  to  be  allowed. 

Appeal  oMoioed. 

Solicitors    for    the    appellant,   Crossman   and 
Prichard,  for  Bunlop,  Berwick-on-Tweed. 

Solicitors  for  the  respondent,  Bood-Barrs  and 
Co. 


Friday,  July  5. 

(Before  Lord  Esheb,  M.B.,  Kat  and 
Smith,  L.JJ.) 

Be  TvcKEB ;  Ex  parte  Tuoeek.  (a) 

APPBAI,  IN    BANKEUPTOT. 

Bankruptcy  —  Petition  — '■  Petitioning    creditor  — 

Judgment  debt  due  to  three  persons — Death  of 

one  judgment  creditor — Petition  presented  by 

survivors  —  Joining  representative  of  deceased 

judgment  creditor — Bankruptcy  Act  1883  (46 

*  47  Vict.  c.  52),  «.  6. 

Three  co-plaintiffs  in  an  action  obtained  judgment 

against    the  defendant  with  costs.      The  costs 

were  taxed.      One    of   the    co-plaintiffs  having 

died,  the  survivors  presented  a  petition  in  bani- 

rvptey  against  the  defendant,   the  petitioning 

creditors'  debt  being  stated  to  be  the  amount  of 

the  costs  due  under  the  judgment. 

Held,   that    the    two   survivors  might   present  a 

petition  in  bankruptcy   against   the  judgment 

debtor,  in  respect  of  the  judgment  debt,  unthout 

joining  the  personal  representative  of  the  deceaaed 

judgment  creditor. 

This  was  an  appeal  by  the  debtor  from  an  order 

of  the  registrar  making  a  receiving  order  against 

him. 

An  action  was  brought  againBtthe  debtor,  in  the 
Chancery  Division,  by  Mary  Tucker,  some  infants 
by  Mary  Tucker  as  their  next  friend,  and  Eliza- 
beth Tucker.  In  that  action  judgment  was  given 
for  the  plaintiffs  that  they  were  entitled  to  a 
declaration  and  inquiries. 

As  to  the  costs  of  that  action,  Bomer,  J.,  at  the 
trial,  made  an  order  that  the  defendant  should 
pay  to  the  plaintiffs  the  costs  of  the  action,  and 
that  the  plaintiffs  should  pay  the  costs  of  the 

(a)  Beported  by  J.  H.  Willuhs.  Etc.,  BMTls<ar.Ml.a«r. 
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defendant  in  respect  of  two  isBnes  upon  which  he 
succeeded,  and  that  the  balance  found  to  be  due 
from  either  party  upon  taxation  should  be  paid  to 
the  otlier  party. 

The  taxing  master  made  his  certificate  that  he 
had  "  taxed  the  costs  in  pureoance  of  the  order," 
and  that  he  fonnd  that  the  costs  payable  by  the 
defendant  to  the  plaintiff  amoanted  to  290f.  It 
'was  said  that  the  taxing  master  had  taxed  only 
the  ooets  payable  by  the  defendant,  and  not  the 
ooets  payable  to  the  defendant.  Before  the 
r^istrar  parol  evidence  was  given  by  the  peti- 
tioning  creditors  that  by  arrangement  the  costs 
payable  to  the  defendant  had  not  been  deducted 
from  the  costs  payable  by  the  defendant,  but  had 
been  otherwise  provided  for. 

Elizabeth  Tucker  died  before  the  petition  in 
bankmptcy  was  presented. 

A  petition  in  bankruptcy  was  presented  against 
the  debtor  by  Mary  Tucker,  and  by  the  infants 
by  Mary  Tucker  as  their  next  friend.  The 
petitioning  creditors'  debt  was  stated  in  the 
petation  to  be  the  above  judgment  debt  of  2901. 

The  registrar  made  a  receiving  order  against 
the  debtor,  and  the  debtor  appealed. 

H.  W.  HanseU  for  the  appellants. — There  are 
two  grounds  upon  which  the  learned  registrar 
onght  to  have  rofused  to  make  a  receiving  order 
upon  this  petition.  First,  the  debt  upon  which 
the  petition  is  founded  is  a  judgment  debt  due  to 
three  persons  jointiy,  and  one  of  the  joint  creditors 
is  not  a  party  to  the  petition.  Secondly,  there  was 
not  a  ^;ood  petitioning  creditors'  debt.  The  debt 
was  a  joint  judgment  debt  due  to  three  persons, 
and  all  must  join  in  the  petition.  Though  one  of 
the  joint  judgment  creditors  died  bdore  the 
presentation  of  the  petition,  and  the  debt  became 
in  law  due  to  the  two  survivors,  yet  there  was  no 
survivorship  as  to  the  beneficial  interest  of  the 
deceased  creditor,  and  the  person  in  whom  that 
beneficial  interest  is  vested  ought  to  be  a  party  to 
the  petition: 

Briekland  v.  Neaaome,  1  Camp.  474 ;  1  Taunt.  477. 
A  tmstee,  though  he  can  sue  at  law,  cannot 
present  a  petition  in  bankruptcy  without  joining 
his  eeatui  gtte  trust : 

Bx  parte  C«Il«y  ;  Be  Adanu,  38  L.  T.  Bep.  858 ; 
9  Ch.  IMv.  307 ; 

Ex  parte  Dearie  ;  Be  Baetingi,  14  Q.  B.  Div.  184. 

The  l^al  personal  representative  of  the  deceased 
judgment  creditor  ought,  therefore,  to  have  been 
made  a  party  to  the  petition.  The  registrar 
said  that  he  thought  an  amendment  might  be 
made  by  adding  the  personal  representative 
as  a  party,  but  no  amendment  was  asked  for. 
There  was  not  a  good  petitioning  creditors' 
debt.  The  judgment  directed  that,  with  regard  to 
the  costs,  there  should  be  payment  of  the  Balance 
by  the  person  from  whom  a  balance  was  found  to 
be  due.  The  taxing  master,  by  his  certificate,  has 
simply  found  the  costs  payable  by  the  defendant 
to  the  plaintiffs,  instead  of  findmg  the  amount 
payable  by  each  party  and  the  balance  due  from 
one  patty.  The  certificate  is  for  all  the  costs 
payable  by  the  defendant,  and  is  not  in  accordance 
with  the  terms  of  the  judgment.  The  evidence 
offered  by  the  petitioners  was  not  admissible. 

Carrington,  for  the  respondents,  was  not  heard. 

Lord  E&HZB. — First  I  will  deal  with  the  last 
point  which  has  been  raised  by  the  appdUant. 


There  was  an  order  made  by  Homer,  J.  in  the 
Chancery  Division.  That  order  was  that  costs 
should  be  paid  to  the  plaintiffs  in  the  action. 
That  was  a  judgment  for  the  plaintiffs  for  certain 
costs.  The  order  was  that  the  costs  should  be 
taxed  by  the  proper  officer  and  be  taxed  in  a 
particular  wav,  and  that  the  taxing  officer  should 
certify  what  balance  was  due.  When  that  taxa- 
tion has  taken  place  the  certificate  becomes  part 
of  the  judgment.  The  taxing  officer  has  certified 
that  he  has  "  taxed  the  costs  in  pursuance  of  the 
order,"  that  is,  in  accordance  with  the  oi-der,  and 
he  certifies  that  the  amount  due  to  the  plaintiffs 
for  costs  is  290Z.  His  certificate  therefore  states 
that  he  did  tax  and  certify  according  to  the  order. 
It  is  said  that  he  acted  wrongly,  but  there  is  no 
evidence  of  that.  The  only  thing  is  that  he  has 
not  set  out  in  bis  certificate  each  part  of  his 
inquiry.  The  view  of  the  appellant  is  erroneous, 
and  the  certificate  is  right.  There  is,  therefore,  a 
judgment,  or  its  equivalent,  as  to  these  costs  in 
favour  of  the  plaintiffs.  Then,  as  to  the  other 
point.  There  was  a  judgment  in  favour  of  three 
plaintiffs,  that  is,  a  joint  judgment  for  costs.  If 
all  of  them  were  alive  they  must  all  have  joined 
in  an  action  upon  the  judgment.  One  of  them 
has  died.  Could  the  two  survivors  sue  at  law? 
It  is  clear  that  they  could.  Thev  would  be  the 
proper  persons  to  sue  at  law.  There  is  then  a 
good  petitioning  creditors'  debt,  and  admittedly  a 
good  act  of  bankruptcy,  as  there  was  in  the  cases 
of  Ex  parte  CvUey ;  Be  Adams  {tibi  sup.),  and 
Ex  parte  Dearie;  Re  SasHngs  (ubi  sup.).  The 
only  question,  then,  is  whetner  these  are  the 
proper  petitioning  creditoi-s.  The  petitioners  are 
the  persons  who  would  be  entitled  to  sue  at  law. 
If  tney  were  bare  trustees  for  an  absolute  owner, 
then,  according  to  the  cases,  they  could  not 
present  a  petition  In  bankruptcy  without  joining 
the  ceetui  que  trust.  That  is  the  whole  of  the 
rule  laid  down  in  those  cases,  that  it  is  only 
necessary  to  join  a  cestui  que  trust  if  he  is  abso- 
lutely entitled  and  capable  of  giving  an  absolute 
release.  Here  the  two  survivors  are  not  bai-e 
trustees,  but  are  trustees  who  themselves  have 
an  interest  in  the  judgment.  This  case  is,  there- 
fore, not  within  the  authority  of  Ex  parte  Culley 
(«M  sup.)  and  Ex  parte  Dearie  {vM  sup.),  and 
these  are  good  petitioning  creditors,  although  as 
to  part  of  the  debt  they  are  trustees  for  others. 
There  is,  then,  no  defect  in  the  petition,  and  the 
appeal  against  the  making  of  a  receiving  order 
must  be  dismissed. 

Kat,  L.J. — I  am  of  the  same  opinion.  The 
second  point  raises  this  question.  By  a  judgment 
in  the  Chancery  Division,  costs  were  ordered  to 
be  taxed  in  a  particular  way ;  the  plaintiffs  were 
to  have  the  costs  of  the  action,  but  the  defendant 
was  to  have  the  costs  of  two  issues  upon  which  he 
succeeded ;  the  taxing  officer  was  to  certify  what 
balance  was  due  and  to  whom.  The  taxing  officer 
has  taxed  the  costs,  and  made  his  certificate.  He 
has  stated  in  the  certificate  that  he  has  "  taxed 
the  costs  in  pursuance  of  the  order,"  and  finds 
that  the  sum  due  to  the  plaintiffs  for  costs  is 
2902.  Upon  the  face  of  the  certificate  he  has 
done  that  which  he  was  directed  by  the  judgment 
to  do.  It  is  said  that  he  has  not  done  so,  as 
appears  from  evidence  tendered  by  the  petitioning 
creditors.  If  that  evidence  is  admissible,  it 
appears  that  everything  was  done  by  agreement. 
TImt  objection  must,  therefore,  fail.    Tbs  other 
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objection  is  this :  It  is  said  that  the  petition  is  not 
a  proper  petition,  because  it  has  been  presented 
by  two  pei'sons,  and  another  person  ought  to  have 
been  joined.  The  order  was  that  the  defendant 
should  pay  the  costs  to  three  persons,  and  the 
_petition  is  by  two  only.  Those  two  persons  were, 
when  the  petition  was  presented,  the  only  creditors 
.at  law.  ]!t  is  said  that  the  legal  personal  repre- 
.sentatire  of  the  third,  who  had  died,  ou^ht  to 
bavd  been  joined  as  a  petitioner,  because  he  was 
■entitled  to  a  beneficial  interest  in  part  of  the 
•costs.  Ought  he  to  have  been  joined  ?  There 
tare  only  two  authorities  upon  the  point :  Ex  parte 
Culley ;  Be  Adams  (ttfrt  sup.),  and  Mix  parte  Dearie ; 
Be  Hastings  (ubi  sup.).  In  Ex  parte  Culley, 
Cotton,  L.J.  said :  "  Now,  in  former  days  it  was 
necessary,  in  order  to  support  a  petition  for 
adjudication,  that  there  should  be  a  legal  debt, 
and  prima  facie  a  creditor  entitled  to  a  good  legal 
debt  could  support  a  petition  for  adjudication. 
But  if  it  turned  out  that,  although  he  was  entitled 
to  the  legal  debt — that  is,  entitled  at  law — he  was 
not  absolutely  entitled  to  it  by  reason  of  there 
being  a  beneficial  ownership  in  someone  else,  and 
the  beneficial  owner  was  a  person  who  had  it  in 
bis  power  to  deal  as  he  thought  fit  with  the  debt, 
either  by  releasing  it  or  receiving  it;  then  the 
practice  in  bankruptcy  was  that  the  beneficial 
owner  must  join  in  the  petition  with  the  legal 
creditor,  for  the  purpose  of  satisfying  the  court 
that  the  debt  had  not  been  released  or  paid. 
That,   I  understand,  was  the  old    rule."      The 

Si-esent  Master  of  the  BoUs  was  one  of  thia  Lords 
ustices  who  decided  that  case.'  The  point  came 
^ain  before  the  Court  of  Appeal  in  Ex  parte 
Dearie;  Be  Hastings  {ubi  sup.).  There  the 
decision  was  that  a  mere  trustee  of  a  debt  for  an 
absolute  beneficial  owner  is  not  entitled  to  pre- 
itent  a  bankruptcy  petition  without  joining  the 
4sestui  que  trust,  because  the  cestui  que  trust  might 
Absolutely  release  the  debt.  In  this  case  that  is 
not  so.  These  two  petitioners  have  an  interest  in 
the  costs,  and  are  trustees  of  one-third  only. 
This  case  is  not,  therefore,  within  the  authority 
of  Ex  parte  Culley  (uhi  sup.)  and  Ex  parte  Dearie 
{ubi  sup.),  or  within  the  rules  there  laid  down,  or 
within  the  reason  of  those  decisions.  The  appeal, 
therefore,  fails  and  must  be  dismissed. 

Smith,  L.J. — There  was  a  litigation  in  the 
Chancery  Division,  and  an  order  was  made  for  the 
payment  of  costs.  The  costs  were  to  be  taxed  in 
a,  particular  way,  and  the  order  of  Bomer,  J.,  was 
that  the  costs  payable  by  the  one  party  were  to 
be  set  off  against  the  costs  payable  by  the  other 
j>arty,  and  the  balance  due  from  either  party  was 
to  be  paid  to  the  other.  The  taxing  master  has 
made  his  certificate  that  2901.  is  due  to  the  plain- 
tiffs, and  the  petitioning  creditors'  debt  is  founded 
.upon  that.  It  is  said  that  it  appears  on  the  face 
.of  the  certificate  that  the  taxing  master  has  not 
oomplied  with  the  order.  That  is  not  so.  Upon 
the  face  of  the  certificate  it  appears  that  everything 
was  done  in  accordance  with  the  order  of  Bomer, 
J.  If  the  pai-ol  evideno3  :"■  admitted,  it  is  clear 
that  everything  was  done  by  agreement,  and  on 
ihat  ground  also  the  objection  must  fall.  There 
•was,  therefore,  a  good  petitioning  creditors'  debt. 
Jt  is  then  said  that  all  the  proper  petitioning 
creditors  were  not  joined ;  that  the  debt  was  due 
to  three  persons,  and  that  two  only  have  joined  in 
^he  petition.  There  was,  however,  but  one  debt. 
Jt  is  argued  that  the  legEil  personal  representative 


of  the  third  judgment  creditor  ought  to  be  joined. 
There  is  no  ground  for  that  contention.  The 
debt  survives  to  the  two  survivors.  There  is  a 
good  legal  debt  due  to  those  two  for  which  they 
might  sue,  and  it  appeal's  from  the  case  of  Briei. 
lard  V.  Newsome  {ubx  tup.),  that  there  is  a  good 
petitioning  creditors'  debt  if  there  is  a  good  legal 
debt.  It  IS  said  that,  in  bankruptcy,  it  is  neces- 
sary to  bring  in  the  cestui  que  trust,  and  the  cases 
of  Ex  parte  Culley ,-  Be  AcMm^  {ubi  sup.)  and  Et 
parte  Dearie  ;  Be  Hastings  {ubi  sup.),  have  been 
referred  to.  It  was  held  in  those  cases  that,  if  a 
person  is  a  bare  trustee  of  a  debt  for  an  absolute 
beneficial  owner,  he  must  join  the  cestui  que  tnut 
in  a  bankruptcy  petition.  In  this  case  the 
petitioning  creditors  are  not  bare  trustees  for  an 
absolute  beneficial  owner,  and  therefore  that 
rule  does  not  apply  here.  The  appeal  fails  and 
must  be  dismissed.  ^^^^j  dismissed. 

Solicitors  for  the  appellant,  Kennedy,  Hugket, 
and  Kennedy. 

Solicitors  for  the  respondents,  Toeqwe  and 
Bodyk. 


Friday,  July  5. 

(Before  Lord  Ebheb,  M.B.,  Ka.y  and 

Smith,  L.JJ.) 

Be  SAtTNDBBs ;  Ex  parte  Sa.tjkdeb8.  (a) 

APPEAL  IN  BANEBITFTCT. 

Batileruptoy — Beaiisation  of  property— Pentio*  o/ 
bankrupt — Pension  of  Indian  officer — Order  for 
paym,ent  of  pension  to    trustee — Jurisdiction — 
Discretionr-Banhruptey  Act  1883  (46  <£■  47  Viet, 
e.  52),  «.  53,  sub-sect.  2. 
In  the   case    of  a  pension  granted  to   a   retired 
officer  of  the  Indian  army  under  the  Indian  Pen- 
sions Act  1871,  the  court  has  jurisdiction  to  makt 
an  order,  under  sect.  53,  sub-sect.  2,  of  the  Bank- 
ruptcy   Act    1883,    directing    payment  of  ike 
pension    to    the  trustee  in    bankruptcy   of  ike 
officer,  and  it  is  a  matter  of  discretion  in  erery 
case  whether  such  an  ordir  should  be  made  or 
not. 
This  was  an  appeal  by  the  trustee  in  bankruptcy 
from  an  order  of  the  Divisional  Court  (Williams 
and  Kennedy,  JJ.),  setting  aside  an  order  of  the 
judge  of  the  Wandsworth  County  Court. 

Tbe  bankrupt  was  a  retired  major-general  of 
the  Indian  Army,  who  had  a  pension  ot  32(4.  a 
year  granted  to  him  xmder  the  Indian  Pensions 
Act  1871  (Indian  Act  No.  xiiii.)  in  respect  of 
military  services  in  India. 

The  bankrupt  had  a  wife  and  two  daughters, 
and  had  no  means  except  this  pension.  His  wife 
had  only  a  very  small  amount  of  separate  estate. 
Upon  the  application  of  the  truJstee  in  bank- 
ruptcy, the  County  Court  judge  made  an  order, 
under  sect.  53,  sub-sect.  2,  of  the  Bankruptcy  Act 
1883  (46  &  47  Vict.  c.  52)  that  160i.  a  year  of  the 
bankrupt's  pension  shoiild  be  paid  to  the  trustee 
in  bonlmiptcy  for  the  creditors. 

The  Bankruptcy  Act  1883  (46  &  47  Vict.  c.  52) 
provides  (sect.  53,  sub-sect.  2) : 

Where  a  bankrupt  la  in  tbe  receipt  of  a  aalai;  otliei 
than  as  aforegaid,  or  is  entitled  to  any  half  pay  or 
pension,  or  to  any  compensation  granted  by  the  Tieasoiy, 
the  ooort,  on  the  application  of  the  trostee,  shall  from 
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tame  to  time  make  anch  order  aa  it  thinks  just  for  the 
payment  of  the  salary,  income,  half -pay,  pension,  or 
compensation,  or  any  part  thereof,  to  the  trustee,  to  be 
applied  by  him  in  snch  manner  as  tiie  oonrt  may  direct. 

The  InBolTent  Debtors  <  India)  Act  1848  (11  & 
12  Vict  c.  21)  prorides : 

Sect.  27.  And  be  it  enacted  that  if  any  such  insol- 
▼ent  as  aforesaid  shall,  at  any  time  before  he  shall 
obtain  his  discharge  in  the  natnre  of  a  oerttflcate  aa 
biereinafter  mentioned,  hold  any  pnblio  office,  appoint- 
ment, or  benefice,  civil,  military,  or  ecclesiastical,  not 
saleable,  or  shall  be  in  any  situation  or  employment 
wfaatsoever  in  respect  of  which  he  shall  receive  any 
ealaty  or  emolument,  or  shall  be  in  the  receipt  of  any 
pension,  then  it  shall  be  lawful  for  the  said  court  to 
order  the  said  insolvent  to  pay  such  proportion  of  his 
receipts  therefrom  to  his  assignee  as  the  said  oonrt  shall 
think  rigrht. 

The  Pensions  Act  1871  (Indian  Act,  No.  xxiii.) 
provides : 

Sect.  11.  No  x>ension  granted  or  continued  by  Gorem- 
ment  ...  on  account  of  past  services  .  .  . 
and  no  money  due  or  to  become  due  on  account  of 
any  snch  pension,  shall  be  liable  to  seiiure,  attachment, 
or  sequestration,  by  process  of  any  court  in  British 
India,  at  the  instance  of  a  creditor,  for  any  demand 
against  the  pensioner,  or  in  satisfaction  of  a  decree  or 
order  of  any  snch  court. 

Sect.  12.  All  assignments,  agreements,  orders,  sales, 
and  seonrities  of  every  kind,  made  by  the  person  entitled 
to  any  pension  .  .  .  mentioned  in  sect.  11,  in 
respect  of  any  money  not  payable  at  or  befoie  the 
mailing  thereof,  on  account  of  any  such  pension  .  .  . 
or  for  giving  or  assigning  any  future  interest  therein, 
ace  null  and  void. 

The  Indian  Civil  Procednre  Code  1882  pro- 
Tides : 

Sect.  266.  Provided  that  the  following  particulars 
■hall  not  be  liable  to  snch  attachment  or  sale ;  (g)  stipends 
and  gratuities  allowed  to  military  and  oivU  pensioners 
of  Government,  and  political  pensions. 

Sect.  351  ^ves  power  to  make  orders  declaring 
persons  to  be  insolvent,  and  appointing  receivers  of  their 
property. 

Siect.  354.  Every  order  nnder  sect.  351  shall  operate 
to  vest  in  the  receiver  all  the  insolvent's  property, 
ezeept  the  particulars  specified  in  the  first  proviso  to 
sect.  266. 

The  Army  Act  1881  (44  &  45  Vict.  c.  58) 
provides : 

Sect.  141.  Every  assignment  of,  and  every  charge  on, 
and  every  agreement  to  assign  or  charge  any  .  .  . 
pension  payable  to  any  officer  or  soldier  of  Her  Majesty's 
forces,  or  any  pension  payable  to  any  such  officer  .  .  . 
or  to  any  person  in  respect  of  any  military  service,  shall, 
except  so  far  as  the  same  is  made  in  pnrsnanoe  of  a 
Boiyal  Warrant  for  the  benefit  of  the  family  of  the  person 
entitled  thereto,  or  as  may  be  authorised  by  an  Act  for 
tiie  time  being  in  force,  be  void. 

The  bankrupt  appealed,  and  the  Divisional 
Conrt  (Williams  and  Kennedy,  JJ.)  set  aside  the 
order. 

The  trustee  in  bankruptcy  appealed,  with  leave. 

Herbert  Seed,  Q.C.  and  CarriTigton  for  the 
appellant. — The  Comity  Court  judge  had  power 
to  make  an  order,  under  sect.  53,  sub-sect  2,  of 
the  Bankruptcy  Act  1883,  and  properly  made  the 
order  in  this  case.  The  Divisional  Court  set 
aside  the  order  of  the  County  Court  judge  ex- 
pressly on  the  ground  that  an  order  ought  never 
to  be  made  in  the  case  of  an  TTidia.n  pension. 
They  so  held  upon  a  consideration  of  the  pro- 
visions of  the  Pension  Act  (Indian  Act  xxiii.) 


1871,  of  the  Indian  Code  of  Civil  Procedure, 
and  of  the  Army  Act  1881.  By  those  provisions 
such  a  pension  as  this  is  made  inalienable,  and 
cannot  be  taken  by  any  process  of  execution. 
But  sect.  27  of  the  Insolvent  Debtors  (India)  Act 
1848  provides  that,  in  the  case  of  an  insolvent, 
the  court  may  make  an  order  similar  to  the  order 
which  can  be  made  under  sect.  53  of  the  Bank- 
ruptcy Act  1883.  That  Act  of  1848  still  remains  in 
force,  and  would  be  applicable  to  the  case  of  this 
bankrupt,  for  sect.  633  of  the  Indian  Civil  Pro- 
cedure Code  preserves  the  operation  of  sect.  27  of 
the  Act  of  1848.  That  being  so,  if  this  debtor  were 
made  a  bankrupt  in  India,  an  order  could  be  made 
that  part  of  his  pension  should  be  set  aside  for  the 
benefit  of  his  creditors.  It  cannot,  therefore,  be 
improper  to  make  such  an  order  in  England 
under  the  Bankruptcy  Act  1883.  A  similar  order 
was  made  in 

Crows  V.  Price,  60  L.  T.  Bep.  915 ;  22  Q.  6.  Div. 
429. 
In  this  case  the  debtor  has  the  whole  of  this 
pension  to  expend  upon  himself,  as  appears  fix>m 
the  evidence,  and  the  order  was  a  proper  order  to 
be  made  in  such  a  case. 

Muir  Mackenzie  for  the  respondent.  —  The 
Divisional  Court  did  not  say  that  an  order  ought 
never  to  be  made  ui  the  case  of  an  Indian 
pension,  but  only  that  it  ought  not  to  be  made 
in  this  particular  case.  In  the  circumstances  of 
this  case,  it  was  not  a  proper  exercise  of  the  dis- 
cretion to  make  an  order.  [He  was  stopped  by 
the  Court.] 

Lord  EsHEB,  M.B. — In  giving  my  judgment  in 
this  case  I  do  not  think  that  I  am  going  beyond 
what  has  been  said  in  the  cases  and  in  the  Act  of 
Parliament.  It  is  perfectly  clear  that  the  Court 
of  Bankruptcy  had  jurisdiction  to  make  the  order, 
and  I  think  tnat  no  rule  of  law  can  be  laid  down 
to  fetter  the  discretion  of  the  court  in  exercising 
that  jurisdiction.  In  all  appeals  in  matters 
where  the  court  has  a  discretion  it  has  been 
admitted  that  the  court  has  a  discretion  and  that 
there  is  no  rule  of  law  to  fetter  that  discretion. 
Whenevei-  the  appellate  conrt  differs  from  the 
judge,  who  has  exercised  a  discretion,  the  court 
does  not  lay  down  any  rule  to  fetter  that  discre- 
tion, but  it  only  expresses  an  opinion  that  tJie 
discretion  ought  not  to  have  been  exercised  in  the 
particular  way  in  which  it  was  exercised.  Ko 
hard  and  fast  rule  is  laid  down.  It  is  true  that, 
in  this  case,  the  County  Court  judge  exercised  his 
discretion  by  making  an  order ;  but  the  Divisional 
Court  difEered  from  uim  as  to  the  way  in  which 
he  exercised  his  discretion,  and,  in  my  opinion, 
the  Divisional  Court  was  right.  The  matter  now 
comes  before  us.  The  Divisional  Court  has 
exercised  its  discretion,  and  we  are  asked  to  over- 
rule that.  The  bankrupt  was  a  retired  Indian 
officer.  He  has  a  pension  in  respect  of  past 
services,  and  also  with  a  view  to  future  services, 
if  required.  In  India,  if  he  became  insolvent,  this 
pension  would  not  goto  the  creditors.  I  agree  with 
the  view  expressed  by  Lindley,  L.J.  in  Liuas  v. 
Harris  (55  L.  T.  Kep.  658 ;  18  Q.  B.  Div.  127) 
that,  "  it  is  obvious  that  the  whole  object  of  the 
Indian  Legislature,  which  has  authorised  the  pay- 
ment of  these  pensions,  was  to  prevent  them  being 
dealt  with  by,  or  taken  from,  the  officers  to  whom 
they  were  granted."  In  this  case  the  Diyisional 
Court  came  to  the  conclusion,  in  the  exercise  of 
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its  discretion,  that  this  pension  ought  not  to  he 
interfered  with.  Here  is  an  oflBcer,  with  no  other 
means  hnt  this  pension,  and  with  a  wife  and 
daughters.  Where  a  peneion  constitutes  the  only 
means  of  a  man  who  has  a  family,  and  there  is 
nothing  else  to  alter  the  case,  I  would  always,  in 
the  exercise  of  my  discretion,  say  that  I  would 
not  make  an  order  that  any  part  of  the  pension 
should  be  set  aside  for  the  <ureditor8.  If  there  are 
other  circumstances,  as,  for  instance,  if  the  wife  has 
a  good  income,  and  the  pension  is  all  pocket-money 
for  the  bankrupt,  I  should  not  think  it  wrong  to 
say  that  a  part  of  the  pension  should  be  set  aside 
for  the  creditors.  I  agree  with  the  way  in  which 
the  discretion  has  been  exercised  by  the  Divisional 
Court,  and  I  say  that,  if ,  in  a  similar  case,  the 
discretion  is  exercised  by  making  an  order  that  a 
part  of  the  pension  shall  be  set  aside  for  the 
creditors,  I  would  not  agree  with  that  exercise  of 
the  discretion.  The  appeal,  therefore,  must  be 
dismissed,  because  we  cannot  disagree  with  the 
exercise  by  the  Divisional  Court  of  its  discretion. 
It  may  be  that  some  expressions  in  the  judgment 
of  Williams,  J.  in  the  court  below  go  too  far ;  for 
instance,  where  he  says  :  "  In  my  opinion  the 
courts  ought  not,  with  regard  to  an  Indian 
pension,  to  make  any  order  under  sect.  53, 
although  undoubtedly  there  is  jurisdiction  to 
make  an  order."  Also,  perhaps,  Kennedy,  J. 
goes  too  far  when  he  says,  "  We  think  that  the 
discretion  should  not  be  exercised  by  making  an 
order  imder  that  section,"  it  he  meant  that  to  be 
the  rule  whatever  the  circumstances  might  be. 

Kat,  L.J. — In  this  case  the  County  Court  judge 
made  an  order  tbat  a  part  of  the  pension  of  the 
bankrupt  should  be  set  aside  for  his  creditors. 
The  Divisional  Court  reversed  that  order,  and 
gave  leave  to  appeal.  Xow  all  the  courte  seem 
to  have  agreed,  and  I  agree  with  them,  that  sect. 
53,  sub-sect.  2,  gives  jurisdiction  to  the  County 
Court  judge  to  make  such  an  order,  because  it 
provides  that  "where  a  bankrupt  is  entitled  to 
any  half -pay  or  pension,  or  to  any  compensation 
grajited  by  the  Treasury,  the  court,  on  the  appli- 
cation of  the  tiTLstee,  shall  from  tame  to  time 
make  such  order  as  it  thinks  just  for  the  payment 
of  the  half -pay,  pension,  or  compensation,  or  of 
any  part  thereof,  to  the  trustee,  to  be  applied  by 
him  in  such  manner  as  the  court  may  direct." 
Those  words  are  obviously  very  large,  and 
designedly  give  a  large  discretion  to  the  court.  I 
a^ree  that,  where  it  is  a  matter  of  discretion,  the 
appeUato  court  differs  reluctantly  fi-om  the  judge 
wko  has  exercised  his  discretion.  Unfortunately, 
in  the  judgments  of  the  Divisional  Court,  as 
reported,  expressions  are  used  from  which  I 
emphatically  differ.  When  a  discretion  is  given, 
no  court  should  lay  down  any  general  rule  to  bind 
the  exercise  of  that  discretion.  The  discretion  is 
to  be  exercised  in  each  case  upon  the  facte  of  each 
case.  No  two  cases  are  exactly  alike.  If  a  court 
endeavours  to  lay  down  any  general  rule,  it 
obviously,  to  some  extent,  endeavours  to  fetter 
the  discretion  of  other  courte.  I  respectfully 
object  to  that  beiag  done.  I  do  not  think  that 
the  Divisional  Court  intended  to  do  so  in  this 
case.  I  think  that  all  that  Williams,  J.,  meant  to 
say  waR  that,  generally  speaking,  his  opinion  was 
that  an  order  ought  not  to  be  made.  Kennedy,  J. 
also  uses  language  which  might  be  read  as  laying 
down  a  general  rule.  If  he  intended  to  do  so,  I 
object  to  the  laying  dowu  of  any  general  rule. 


Then,  in  the  present  case,  there  is  the  questioD 
whether  this  order  ought  to  have  been  made  by 
the  County  Court  judge  in  the  exercise  of  his  dis- 
cretion. The  discretion  is  a  judicial  discretion, 
and  the  question  in  the  appellate  court  is,  whether 
the  discretion  has  been  indicially  exercised.  We 
must  look  at  the  facte  of  each  particular  case,  and 
not  lay  down  any  general  rule ;  and  we  must  see 
wheth'er,  in  this  case,  the  order  to  set  aside  a 
part  of  the  pension  ought  to  have  been  mad& 
The  bankrupt  has  no  other  means  but  tiiis 
pension ;  and  he  has  a  wife  and  daughters.  Is  it 
right,  under  those  circumstances,  to  make  an 
order  that  part  of  his  pension  shall  be  set  aside 
for  his  creditors  ?  Under  the  circumstances,  it 
is  not,  in  my  opinion,  a  proper  judicial  exercise  of 
the  discretion  to  make  any  order  to  set  aside  a 
part  of  the  pension.  No  hard-and-fast  rule  can 
be  gathered  from  the  Indian  legislation  with 
refei'ence  to  these  pensions.  The  case  of  Lueat 
V.  Harris  {ubi  sup.)  has  been  referred  to.  That 
was  not  a  case  of  a  bankntpt,  but  of  the  appoint- 
ment of  a  receiver  in  aid  of  execution  in  respect 
of  a  judgment.  There  it  was  right  to  consider 
the  le^slation  in  India,  and  to  consider  thatthere 
was  no  power  in  India  to  do  that  at  aU.  That 
decision,  however,  has  no  bearing  upon  this  case: 
The  language  of  the  judges  in  the  Divisional 
Court  in  this  case  may  go  too  far  in  laying  down 
a  general  rule,  yet  their  exercise  of  the  discretion 
is  better  than  that  of  the  County  Court  judge: 
I  agree  that  the  appeal  must  be  dismissed. 

SuiTH,  L.J. — It  is  said  that  this  is  a  case  of 
great  importance  because  the  Divisional  Conii 
laid  down,  as  a  general  rule,  that  no  order  ought 
to  be  made  under  sect.  53,  sub-sect.  2,  in  respect 
of  the  pension  of  an  Indian  officer.  There  is,  I 
think,  some  colour  for  saying  that  the  Divisianal 
Court  did  lay  down  such  a  general  rule.  I  think, 
however,  that  the  Divisional  Court  did  not  intend 
to  lay  down  such  a  general  rule  that  the  dis- 
cretion ought  never  to  be  exercised  in  the  case  d 
the  pension  of  an  Indian  officer.  The  question 
before  us  is  whether,  under  the  circumstances  of 
this  case,  the  discretion  was  rightly  exercised, 
without  laying  down  any  general  itile  to  fetter 
the  large  discretion  given  by  sect.  53,  sub-sect.  2. 
I  think  that  when  an  Indian  officer  has  no  means 
except  his  pension,  the  court  ought  to  be  loth  to 
make  any  order,  under  aub-sect.  2  of  sect.  53,  that 
any  part  of  his  pension  should  be  set  aside  for 
his  ci-editore.  I  think  that  this  appeal  mnst  be 
dismissed.  ^^^  dismissed. 

Solicitors  for  the  appellant,  Ashwst,  Morris,. 
Crisp,  and  Co. 
Solicitor  for  the  respondent,  Oeorge  Twynam. 


July  8  and  9. 

(Before  Lord  Esheb,  M.R.,  Ka.y  and 

Smith,  L.JJ.) 

SaBBON  «.  BOBESTS.  (a) 
APPBAL  FBOM    THE   QUEEN'S    BENCH     SIVI8I0K. 

Landlord  and  tenant  —  Furnished  lodgings  — 
Implied  condition  of  fitness  for  oceupaiton— 
Extent  of  condition — JJuty  of  landlord. 

Upon  the  letting  of  furnished  lodgings  there  is  n» 
(a)  Beported  b;  J.  H.  Willi AUS,  Eaq.,  BurUter-at-Law. 
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implied  condition  that  the  premises  shall  con- 
tinue to  be  fit  for  occupation  during  the  term ; 
■and  there  ie  no  duty  upon  the  landlord,  who  lives 
upon  the  premiset,  anil  provides  the  tenant  with 
attendance,  to  inform  his  tenant  of  anything 
tohich  happens  during  the  term  to  make  the 
premisee  unfit  for  occupation. 

TThis  was  an  appeal  by  tlie  defendant  from  the 
jac^^nent  of  Mr.  Commissioner  Chalmers,  after 
'the  trial  with  a  jury  at  the  Cheater  Assizes. 

The  plaintiff  bad  taken  famished  lodg^ss  for 
MmaeU  and  his  famUv  in  the  defendant's  noose 
£or  a  month.  The  defendant  was  to  snpply  the 
■plaJTif^ff  with  ordinary  household  att^dance 
-daring  the  period  of  letting,  and  the  nurse  of  the 
plaJTiti-ff'a  children  was  to  be  permitted  to  use  the 
kitchen  for  all  necessary  purposes. 

While  the  plaintiff  was  occupying  the  lodgings 
with  his  wife,  two  children,  and  the  cliil£«n's 
"nnTse,  a  grandchild  of  the  defendant,  who  was 
Kving  in  uie  house  with  the  defendant,  was  taken 
ill  with  scarlet  fever ;  the  child  continued  in  the 
liouse  daring  the  occupation  of  the  lodgings  by 
the  plaintiff,  but  the  defendant  concealed  from 
Mm  the  fact  that  the  child  had  the  fever. 

Soon  after  the  plaintiff  left  the  defendant's 
house  and  returned  home  his  wife  and  one  of  his 
-children  were  taken  ill  with  scarlet  fever. 

The  plaintiff  brought  this  action  to  recover 
-damages  in  respect  of  the  Ulness  of  his  wife  and 
ehild. 

At  the  trial  before  Mr.  Commissioner  Chalmers 
and  a  jury,  at  the  Cheater  Assizes,  the  jury  foimd 
that  WB  premises  were  healthy  at  the  time  of 
tiie  letting,  bat  that  they  became  unhealthy 
during  the  tenancy  of  the  plaintiff ;  that  the 
defendant  concealed  from  the  plaintiff  the  fact  of 
there  hdmg  an  infectious  disease  in  the  house, 
and  that  the  plaintifFs  wife  and  child  contracted 
acarlet  fever  from  the  defendant's  lodgings.  The 
jury  assessed  the  damages. 

The  learned  commissioner  gave  judgment  ifor 
the  plaintiff  for  the  amount  of  damages  assessed 
by  the  jury. 

The  defendant  appealed. 

F.  MarthaU,  Q.C.,  and   W.  B.  Yates  for  the 
appellant. — Upon  the  letting  of  a  famished  house, 
l£e  only  condition  which  is  implied  is  a  condition 
that  the  house  shall  be  fit  for  occupation  at  the 
time  at  which  the  tenancy  is  to  commence : 
Bmith  T.  MarrahU,  11  M.  A.  W.  5  ; 
WHem  V.  Fiwih  Battvn,  36  L.  T.  Bep.  473 ;  L.  Bep. 
2  Ex.  D.  336. 

There  is  no  implied  condition  or  warranty  that 
the  premises  shall  continue  fit  for  occupation 
daring  the  term.  [Kat,  L.J.  referred  to  Hart  v. 
Windsor  (12  M.  &  W.  68)J  In  MacUan  v.  Currie 
(1  C.  &  E.  361)  Stephen,  3.  held  that,  on  the  letting 
of  afnmished  house,  there  is  not  any  implied  con- 
-dition  that  it  shall  continue  to  be  habitable 
during  the  term.  It  is  said  on  behalf  of  the 
plaintiff  that  there  was  a  duty  upon  the  defen- 
dant, as  soon  as  he  knew  that  there  was  an  infec- 
tions disease  in  the  house,  to  inform  the  plaintiff 
of  that  fact.  There  is  no  such  duty,  and  there  is 
no  authority  for  that  proposition.  A  person  who 
leta  lodgings  is  not  bound  by  any  duty  to  take 
care  of  his  lodger  or  of  his  goods : 

Holder  v.  Soulhy,  8  C.  B.  N.  S.  254. 
The  learned  commissioner  held  that  there  was  an 


implied  agreement  to  do  whatever  was  reasonable, 
but  there  is  no  authority  for  implying  any  such 
condition,  and  it  cannot  be  impUed. 

E.  H.  Lloyd  [Jelf,  Q.C.,  with  him)  for  the  respon- 
dent.— ^Upon  the  letting  of  a  famished  house, 
there  is  an  implied  condition  that  the  premises 
shall  continue  to  be  in  a  habitable  condition 
during  the  term.  In  Wilson  v.  Finch  Hatton, 
as  reported  in  46  L.  J.  489,  Q.  B.,  Kelly,  C.B., 
says :  "  I  now,  therefore,  hold  that  it  is  an  implied 
condition  in  all  hirings  of  a  furnished  house  that 
the  house  shall  be  in  good  and  tenantable  condi- 
tion, reasonably  fit  for  numan  habitation,  and  for 
comfortable  haoitation,  and  from  the  very  day  on 
which  the  tenant  is  to  enter  down  to  the  very  day 
on  which  the  tenancy  is  to  cease,  otherwise  be  has 
not  what  he  has  contracted  for."  The  report  in 
36  L.  T.  Bep.  473  bears  oat  that  report.  In  a 
case  like  this,  where  furnished  lodgings  with 
attendance  are  taken  by  persons  for  a  short  period 
during  the  holiday  season,  there  must  be  a  duty 
upon  the  landlord  to  disclose  to  his  lodgers  any- 
thing which  may  have  happened  to  make  occupa- 
tion dangerous  to  health. 

Marshall,  Q.C.  was  not  heard  in  reply. 

Lord  EsHBB,  M.B. — We  are  asked  in  this  case 
to  imply  a  condition  or  a  duty  into  a  contract 
where  there  is  none  expressed.  I  entirely  differ 
from  the  judgment  of  the  learned  commissioner 
that  it  is  possible  to  imply  a  duty  to  do  what  is 
reasonable.  The  only  ground  upon  which  a  con- 
dition can  be  implied  is,  that  the  condition  must 
be  necessary  to  the  carrying  out  of  the  contract  in 
ttie  view  of  both  parties.  Can  we  say,  in  this  case, 
that  both  parties  to  such  a  contract  as  this  con- 
templated that  such  a  duty  or  condition  should  be 
implied  P  It  was  at  first  argued  that  a  condition 
mi|^t  be  implied  that  the  house  should  be  in  a 
sanitary  condition  at  the  time  of  entry  and  shoold 
so  continue  throughout  the  period  of  letting,  so 
that  if  it  became  insanitary  daring  the  tenancy 
the  tenant  would  have  a  right  to  rescind  the  con- 
tract and  to  refuse  to  pay  the  agreed  rent,  being 
liable  for  use  and  occupation  only.  I  see  no 
ground  for  implying  any  such  condition.  Then 
the  duty  was  stated  to  arise  upon  a  further 
ground,  not  merely  from  the  relationship  of  land- 
lord and  tenant,  but  from  the  making  ot  such  an 
agreement  as  was  made  in  this  case.  How  is  it 
possible  to  imply  from  the  stipulations  of  thic 
agreement  a  condition  that  the  house  shall '» 
sanitary  during  the  tenancy?  We  cannot  imply 
this  duty  or  condition.  The  judgment  of  the 
learned  commissioner  was  wrong,  and  the  appeal 
must  be  allowed. 

Kat,  L.J. — There  is  no  case  where  such  a  con- 
dition has  been  implied,  and  I  do  not  wish  to  add 
to  the  cases  in  which  conditions  are  implied.  The 
cases  have  gone  as  far  as  this.  Where  a  man 
hires  a  famished  house  or  lodgings,  there  is  an 
implied  condition  that,  when  they  are  hired,  they 
are  reasonably  fit  for  the  purpose  for  which  they 
are  hired.  That  is  because  the  landlord,  knowing 
the  purpose  for  which  the  premises  are  hired, 
must  be  understood  to  agree  to,  and  be  bound  by, 
a  condition  that  the  thing  which  is  let  is  reason- 
ably fit  for  the  purpose  for  which  it  is  let.  To 
carry  that  rule  further,  and  to  say  that  it  extends 
so  far  as  to  be  a  warranty  that  the  premises  shall 
be  sanitai-y  and  shall  remain  irt  that  condition 
during  the  tenancy,  would  be  most  unreasonable. 
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With  respect  to  the  condition  which  is  implied,  it 
is  entirely  independent  of  the  knowledge  of  tiie 
landlord,  and  it  is  no  excoae  for  the  landlord  to 
say  that  he  did  not  know  that  the  premises  were 
insanitary.  To  say  that  the  condition  applies  to 
the  case  where  the  premises  become  insajiitary 
after  the  tenant  has  entered,  would  be  unreason- 
able. The  landlord  has  no  power  to  prevent  that 
happening.  If  the  condition  were  as  wide  as  that, 
the  tenant  could  then,  though  the  landlord  was 
not  to  blame,  at  once  throw  up  his  contract.  It 
would,  in  my  opinion,  be  exceemngly  unreasonable 
to  imply  such  a  condition.  The  rme  which  does 
exist  is  extremely  artificial,  because  it  does  not 
apply  in  the  case  of  an  unfurnished  house,  in 
which  case  the  laxidlord  is  not  bound  by  any  such 
condition.  I  am  not  inclined  to  extend  the  con- 
dition beyond  that  which  was  implied  in  Smiih  t. 
Marrdble  (uhi  sup.).  That  case  is  not  applicable 
to  one  like  this.  Another  point  has  been  argued. 
It  is  said  that,  even  supposing  such  a  concution 
cannot  be  implied,  yet  tnere  is  a  duty  on  the  land- 
lord, when  there  is  sickness  in  the  house,  to  com- 
municate that  fact  to  the  lodger.  Was  there  any 
such  legal  duty  ?  From  w&it  could  such  duty 
arise  ?  It  could  not  arise  from  the  mere  relation- 
ship of  landlord  and  tenant ;  that  is  out  of  the 
qaeetion.  It  cannot  be  implied  from  the  relation- 
ship of  landlord  and  tenant  that  there  is  such  a 
duty.  But  it  is  said  that  the  landlord  lived  in  the 
house,  and  provided  attendance  for  the  lodger, 
and  80  on.  We  cannot  imply  the  duty  from  any 
or  all  of  those  facts.  It  is  impossible,  therefore, 
to  hold  that  the  tenant  can  recover  damages  from 
the  landlord  because  his  family  caught  scarlet 
fever.  The  appeal  must  be  allowed,  and  judg- 
ment be  entered  for  the  defendant. 

Smith,  L.J. — This  action  was  brought  by  a 
gentleman  who  had  hired  famished  lodgings  from 
the  defendant.  During  the  tenancy  a  child  of 
the  defendant  had  scarlet  fever,  and  in  conse- 
quence one  of  the  plaintiff's  children  caught  it. 
Thereupon  this  action  was  brought  against  the 
landlord.  The  first  question  arises  npon  the  case 
of  Smith  V.  Marrable  {ubi  $up.).  At  the  time 
when  the  agreement  was  made  and  the  lodger 
entered  into  possession,  the  jury  have  found  that 
the  house  was  reasonably  fit  lor  habitation.  I 
should  have  thought  that  would  have  ended  the 
case.  In  Smith  v.  Marrable  {ubi  tup.)  it  was  held 
that  it  is  an  implied  condition  in  the  letting  of  a 
furnished  house  that  it  shall  be  reasonably  fit  for 
habitation,  and  that,  if  it  is  not,  the  tenant  may 
rescind  the  contract  and  throw  up  his  tenancy 
without  any  notice.  The  same  was  also  held  in 
Wilson  V.  Finch  Matton  {ubi  sup.).  The  learned 
commissioner  went  wrong  in  this  case  through 
misreading  the  judgment  of  S^dlyf  C.B.,  m 
Wilton  V.  Finch  Hation  {ubi  sup.).  There  it  was 
decided  that  the  house  must  be  habitable  at  the 
date  of  entry,  not  that  it  must  continue  to  be  so 
during  the  t«rm.  The  contention  that  the  house 
must  continue  to  be  habitable  during  the  term  is 
unreasonable.  There  might  be  a  letting  for 
twelve  months ;  a  drain  might  get  out  of  order 
in  the  last  month,  and  it  is  said  that  the  tenant 
might  then  pay  no  rent.  That  would  be  very 
unreasonable.  The  mistake  made  by  the  leai-ned 
commissioner  was  that  he  mis-read  the  word 
"  from  "  in  the  judgment  of  Kellv,  C.B.  In  that 
case  the  facts  were  that,  at  the  date  upon  which 
the  tenant  was  to  enter,  the  house  was  not  in  a 


habitable  condition,  and  was  not  put  into  a 
habitable  condition  until  some  time  after  that 
date.  I  think  that  the  observations  of  Kelly, 
G.B.,  were  directed  to  the  point  that  the  premises 
were  put  into  repair  after  the  date  at  which  the 
tenancy  was  to  have  commenced,  and  that  the 
defendant  could  not  get  what  she  had  bargained 
for.  That  case  did  not  go  any  farther  thm 
Smith  V.  Marrdble  {ubi  tup.).  Then  it  is  said 
that  there  was  a  duty  upon  the  defendant  to  com- 
municate the  fact  that  scarlet  fever  was  in  the 
house.  From  what  could  such  duty  arise  P  It 
cannot  be  implied  from  the  facts  of  this  case, 
nor  because  the  landlord  knew  of  the  fever,  any 
more  than  it  could  be  implied  in  the  case  of  a 
neighbour  who  had  fever  in  his  house.  It  has 
never  been  held  before  that  there  is  any  such 
duty,  and  I  decline  to  so  hold  now.     The  appeal 

must  be  allowed.  .         i    u      j 

Appeal  aUoujed. 

Solicitors  for  the  appellant,  Roweliffet,  Bavk, 
and  Co.,  for  Qriffith  and  AUard,  Llanrwst. 

Solicitor  for  the  respondent,  Bel/rage  and  Co., 
for  Chamberlain  and  Johnson,  Llaadncmo. 


Tuesday,  July  23. 

(Before  Lord  Eshes,  M.R.,   Kat  and 

Smith,  L.JJ.) 

Bowes  v.  Hbtt.  (a) 

APPBAL  IN  BANKBUPTCT. 

Bankruptcy — Aitett — Money  paid  under  an  exee*- 
tion — Money  paid  to  sheriff  to  prevent  seizure — 
Bight  of  execution  creditor — Bankruptcy  Act 
1890  (63  <fc  64  Vict.  c.  71),  «.  11,  tub-sect.  2. 

The  Bankruptcy  Act  1890,  by  sect.  11,  sub-seet.  2, 
provides  that,  "  where  under  an  execution  i* 
respect  of  a  judgment  for  a  sum  exceeding  202. 
the  goods  of  a  debtor  are  sold  or  money  it  paid 
in  order  to  avoid  sale,"  the  sheriff  shall  retain  the 
balance  for  fourteen  days,  and  pay  it  to  tie 
official  receiver,  if  he  has  notice  of  a  bankruptcy 
petition  presented  against  the  debtor  within  thai 
time  and  a  receiving  order  is  made. 

A  warrant  of  execution  having  been  ittued  to  the 
high  bailiff  upon  ajudgm,entfor23l.,  the  debtor's 
father  paid  the  high  bailiff  the  amount  of  ike 
judgment  m  order  to  prevent  possession  being 
taken  under  the  warrant.  Notice  of  a  bani- 
ruptey  petition  against  the  debtor  was  given  to 
the  high,  bailiff  within  fourteen  days,  and  a 
receiving  order  was  made.  The  high  bailiff  paid 
the  money  to  the  official  receiver. 

Held  {Harming  the  judgment  of  the  Queen's  Bench 
Division),  that  the  tnoney  was  not  paid  "  under 
an  execution,"  or  " in  order  to  avoid  ta'e" 
within  lect.  11,  tub-sect.  2,  of  the  Bankruptcy 
Act  1890,  and  thai  the  execution  creditor  wot 
entitled  to  recover  the  atnoutU  from  ike  high 
bailiff. 

QuBire,  whether  it  made  any  difference  thai  ike 
money  wot  not  paid  by  the  debtor  himtelf. 

Appbal  by  the  defendant  from  the  iadgment  of 

the  Divisional    Ooui't   (Lord  Russell,  VJ.  and 

Charles,  J.)  reversing  the  judgment  of  the  judge 

ofithe  County  Court  of  Hull. 
The  plaintiff  had  recovered  judgment  in  the 

County  Court  for  232.  against  one  Denton,  and  a 

(a)  Bapoited  b;  J.  H.  Willujcb,  Esq.,  B«tTliMr-M-L»w. 
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-warrant  of  execution  was  issned  to  the  defendant 
as  high  bailiff. 

The  defendant  seized  the  goods  of  Denton,  but 
-went  out  of  possession  under  an  agreement  with 
Denton  that  he  might  enter  and  seize  again  at 
any  time. 

Subaeqnentir  Denton  closed  his  premises  and 
absconded.  The  defendant  obtained  the  key  of 
his  premises  from  Denton's  servant,  but  did  not 
again  enter  and  take  possession.  Two  days  later 
Denton's  father  paid  to  the  defendant  the  amount 
of  the  plaintiffs  judgment,  and  of  two  other 
jadgments  against  Denton  in  respect  of  which 
the  defendant  held  warrants  of  execution,  and 
obtained  the  key  of  the  premises  from  the  defen- 
dant. 

The  defendant  retained  the  money  paid  in 
respect  of  the  plaintiff's  judgment,  and  did  not 
mform  him  that  it  had  been  paid. 

Within  fourteen  days  a  Dankruptcv  petition 
-was  presented  against  Denton,  and  notice  thereof 
was  given  to  the  defendant.  A  receiying  order 
was  made  against  Denton,  and  he  was  a^udged 
bankrupt. 

The  oflScial  receiver  demanded  and  received 
from  the  defendant  the  amount  which  had  been 
paid  to  him  in  respect  of  the  plaintiff's  judgment 
against  Denton. 

The  plaintiff  sued  the  defendant  to  recover 
from  him  the  amount  of  his  judgment  against 
Denton. 

The  Bankruptcy  Act  1890  (53  &  54  Tict.  c.  71) 
provides : 

Sect.  11,  snb-sect.  2.  Where,  under  an  ezeoution  in 
reapeot  of  a  judgment  for  a  sum  exceeding  twenty 
pomids,  the  goods  of  a  debtor  are  sold  or  money  is  paid 
in  order  to  avoid  sale,  the  sheriff  shall  dedaot  his  costs 
of  the  execution  from  the  proceeds  of  sale  or  the  money 
paid,  and  retain  the  balance  for  fourteen  days,  and  il 
witiiin  that  time  notice  is  served  on  him  of  a  bankruptcy 
petition  having  been  presented  against  or  by  the  debtor, 
and  a  reoeiving  order  is  made  against  the  debtor  thereon, 
or  on  any  other  petition  of  which  the  sheriff  has  notice, 
the  sheriff  shall  pay  the  balance  to  the  official  receiver 
or,  as  the  case  may  be,  to  the  trustee,  who  shall  be 
entitled  to  retain  the  same  as  against  the  execution 
creditor. 

The  County  Court  judge  gave  judgment  for  the 
defendant,  and  the  plaintiff  appealea 

The  Divisional  Court  (Lora  Bussell,  C.J.  and 
Charles,  J.)  reversed  the  judgment  of  the  County 
Court  jtt^e,  and  allowed  the  appeal. 

The  defendant  appealed,  with  leave. 

C.  Dodd,Q.C.  for  the  appellant. — The  Divisional 
Court  was  wrong  in  holamg  that  this  money  was 
not  psud  "  under  an  execution  "  within  the  mean- 
ing of  sect.  11,  sub-sect.  2,  of  the  Bankruptcy  Act 
1880.  The  money  was  paid  because  a  warrant  of 
execution  was  issued,  and  was  paid  to  the  bailiff 
who  held  that  warrant.  It  was,  therefore,  paid 
nnder  an  execution.  It  is  not  necessary  that  the 
money  should  be  paid  when  the  bailiff  is  in  posses- 
sion in  order  to  make  it  money  paid  "  under  an 
execution,"  for  the  amount  may  be  paid  before 
possession  is  taken  in  order  to  prevent  possession 
b^ng  taken,  and  it  can  properly  be  said  that  in 
such  case  the  money  is  paid  nnder  the  execution. 
Money  so  paid  is  paid  in  order  "  to  avoid  sale," 
because  it  is  paid  to  prevent  seizure  and  conse- 
quent sale.  In  this  case  the  bailiff  was  in  con- 
structive possession,  because  he  had  the  right  to 
take  possession,  and  the  power  and  means  of  doing 


so,  the  key  having  been  given  to  him  for  that 
purpose.  If  the  money  was  not  paid  to  the  bailiff 
"  under  an  execution,"  it  was  not  paid  to  the  use 
of  the  plaintiff,  and  no  action  will  lie.  It  is  not 
necessary,  under  the  section,  that  the  money  paid 
should  be  paid  by,  and  be  the  money  of,  the 
debtor  himself.  The  section  does  not  say  whose 
money  is  to  be  paid : 

Re  Pearson,  3  Morrell,  187. 

Montague    Lush  and   Sidney    Clarke,  for  the 
respondent,  were  not  called  upon  to  argue. 

Lord  EsHEB,  M.B. — In  this  case  I  think  that 
the  appeal  must  be  dismissed.  Neither  the 
Divisional  Court,  nor  this  court,  can  determine 
any  fact  in  the  case  contrary  to  the  finding  of  the 
County  Court  judge,  unless  there  was  no  evidence 
to  support  his  finding.  If  the  County  Court  has 
not  found  any  facte,  it  is  left  to  the  Divisional 
Court,  and  to  this  court,  to  determine  those  facts. 
The  County  Court  judge  did  not  find  any  question 
of  fact  except  that  there  was  a  seizure  by  Uie  high 
bailiff  on  the  Ist  Oct.  That  finding  we  are  bound 
by.  That  being  so,  the  Divisional  Court  was 
bound  to  see  what  facts  were  proved  or  admitted 
or  were  beyond  contradiction.  On  the  1st  Oct. 
there  was  a  seizure  by  the  bailiff.  On  the  2nd  Oct 
the  bailiff  went  out  of  possession  under  an 
arrangement  with  the  debtor  by  which  he  was  to 
be  at  liberty  to  seize  again  at  any  time.  But  for 
that  agreement  the  baUiff  could  not  have  gone  in 
again  and  seized  under  the  same  warrant ;  having 
made  that  agreement,  however,  he  might  have 
gone  in  again  and  seized.  The  bailiff  never  did 
in  fact  go  in  again  and  seize.  After  he  had  gone 
out  of  possession,  someone  took  the  key  oi  the 
premises  to  him,  but  he  did  not  go  in  and  take 
possession  of  the  goods.  A  bailiff  does  not  take 
possespion  of  the  premises,  but  of  the  goods  upon 
the  premises.  That  being  the  state  of  things,  the 
bailiff  was  not  in  possession  of  the  goods  and 
could  not  sell.  Then  the  debtor's  father  came  to 
him,  not  in  consequence  of  any  arrangement  with 
his  son  but  on  his  own  account,  and  asked  him 
not  to  go  in  again  to  seize,  and  said  he  would  pay 
the  amount  of  the  levy  the  next  morning.  The 
debtor's  father  did  pay  the  money.  That  was  a 
payment  mode  because  of  the  power  of  the  bailiff 
to  go  in  and  seize  again,  and  in  order  that  the 
iMLiliff  might  pay  it  over  to  the  execution  creditor. 
The  money  was  paid  upon  those  terms.  The 
bailiff,  who  took  uxe  money,  took  it  upon  those 
terms,  and  the  money  was  received  by  him  for  the 
use  of  the  execution  creditor,  and  he  would  be 
bound  to  pay  it  to  the  execution  creditor. 
Then  came  the  bankruptcy,  but  the  bailiff  was 
not  released  from  his  obligation  to  pay  the  money 
to  the  execution  creditor,  unless  the  payment  to 
the  bailiff  was  within  the  provisions  oi  sect.  11, 
sub-sect.  2,  of  the  Bankruptcv  Act  1890.  The 
Divisional  Court  had  to  consiaer  that  question, 
and  the  court  held  that  the  money  was  not  paid 
"  under  on  execution."  How  could  it  have  been  paid 
"  nnder  on  execution  "  when  there  was  no  execu- 
tion upon  the  g^ds  at  the  time  of  payment  ? 
The  money,  therefore,  was  not  paid  "  under  on 
execution."  The  Divisional  Comt  further  held 
that,  even  if  it  was  paid  "  under  an  execution," 
the  goods  had  not  been  sold  and  the  payment  was 
not  made  "  in  order  to  avoid  sale."  There  was  no 
evidence  that  it  was  paid  "  in  order  to  avoid  sale ;  " 
it  was  paid  in  order  to  avoid  a  re-seizure  of  the 
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goods,  that  IB,  in  order  to  avoid,  not  a  sale,  but  a 
fleizui-e.  The  case,  therefore,  is  not  within  sect. 
11,  Bub-aect.  2,  and  the  bailiff  is  not  protected  by 
its  provisions.  The  bailiff  toot  this  money  for 
the  execution  ci-editor,  and  the  execution  creditor 
had  a  right  to  sue  him  for  money  had  and  received 
to  his  use.  The  appeal,  therefore,  fails  and  must 
be  dismissed. 

Kay,  L.J. — I  am  of  the  same  opinion.  The 
conditions  of  sect.  11,  sub-sect.  2,  of  the  Bank- 
ruptcy Act  1890  have  not  been  fulfilled.  Those 
conditions  are  that  the  money  must  be  paid 
"  under  an  execution,"  and  "  in  order  to  avoid 
sale."  This  money  was  not  paid  "under  an 
execution,"  because  there  was  no  execution  exist- 
ing at  the  time  of  payment.  The  bailiff  had 
only  the  key  of  the  house,  and  an  agreement  that 
he  might  retake  possession.  How  is  it  possible 
to  say  that,  under  those  circumstances,  the  bailiff 
was  in  possession  under  an  execution  P  The  first 
condition,  therefore,  was  not  complied  with.  It 
almost  follows  as  a  matter  of  conrae  that,  if  there 
was  no  execution,  the  money  could  not  be  paid 
"in  order  to  avoid  sale."  Neither  condition, 
therefore,  was  complied  with.  I  reserve  my 
opinion  as  to  the  third  point,  which  it  is  not 
necessary  to  decide,  whether  the  money  paid  to 
the  baihS  must  be  the  money  of  the  debtor  him- 
self. Upon  the  words  of  the  section  it  is  di£Bcult 
to  say  that  it  must  be  the  money  of  the  debtor. 

I  agree  that  the  appeal  must  be  dismissed. 
Smith,  L.J. — ^1  am  of  the  same  opinion.    Sect. 

II  of  the  Bankruptcy  Act  1890  deals  with  the 
duty  of  the  sheriff  as  to  goods  taken  in  execntion ; 
sub-sect.  1  provides  what  the  sheriff  is  to  do  with 
goods  in  his  possession  under  an  unsatisfied 
execution ;  and  sub-sect.  2  what  he  is  to  do  with 
the  proceeds  of  sale  under  an  execution  or  money 
paid  in  order  to  avoid  sale,  when  a  bankruptcy 
petition  is  preBented  against  the  debtor  and  a 
receiving  order  made.  Under  sub-sect.  2  there 
are  two  conditions;  the  money  must  be  paid 
"  under  an  execution,"  and  it  must  be  paid  "  in 
order  to  avoid  sale."  In  order  to  justify  a  pay- 
ment by  the  sheriff  to  the  trustee  in  bankruptcy, 
the  payment  to  the  sheriff  must  be  brought 
withm  the  terms  of  sub-sect.  2.  Now  in  this 
case,  on  the  4th  Oct.  the  goods  were  not  taken  in 
execution,  and  the  money  was  not  paid  in  order 
to  avoid  sale.  The  defendant,  therefore,  was  not 
protected  by  the  provisions  of  sect.  11,  and  was 
not  justified  in  paying  the  money  to  the  trustee 
in  bankruptcy  instead  of  the  execution  creditor. 
The  appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  CoUyer-Bristoto  and 
Co.,  for  Laverack  and  Co.,  Hull. 

Solicitors  for  the  respondent,  Oldmati  and 
Clabbum,  for  C.  C.  Gresham,  HuU. 


July  18  and  25. 

(Before  Lord  Esheb,  M.B.,  Kat  and 
Smith,  L.JJ.) 

O'NeiIi  v.  Ashstbong  and  othebs.  (a) 

APPEAI.  FBOM  THE  (^ITEEir's  BENCH  DITISION. 
Contract  —  Seaman  —  Voyage  —  Completion    of 

voyage  prevented  by  act  of  employer — Bight  to 

toagesfor  whole  voyage. 

The  captain  of  a  torpedo  hoai  which  had  been 
built  in  England  for  the  Japanese  Oovemmenl, 
whowas  in  the  service  of  the  Japanese  Government, 
engaged  the  plaintiff  to  serve  a«  a  fireman  on  the 
vessel  on  the  voyage  from  England  to  Japan  at 
an  agreed  amount  of  wages  for  the  whole  voyage. 
While  the  vessel  was  on  the  voyage,  the  Japanese 
Government  declared  war  against  China,  and 
the  plaintiff,  having  been  warned  of  the  con- 
sequences cf  continuing  the  voyage,  left  the 
vessel  at  Aden. 

Held  (affirming  the  judgment  of  the  Queen's 
Bench  Division),  that  the  character  of  the 
voyage  had  been  so  altered  by  the  act  of  the 
Japanese  Oovemment  in  declaring  war  that  the 
agreed  voyage  was  frustrated  and  completion 
of  the  contract  made  impossible,  and  that  the 
plaintiff  was  therefore  entitled  to  recover  his 
agreed  wages  for  the  whole  voyage. 

This  was  an  appeal  by  the  defendants  from  the 
judgment  of  the  Divisional  Court  (Lord  Russell, 
G.J.  and  Charles,  J.)  affirming  the  judgment  of  the 
County  Court  judge. 

The  defendants  built  a  torpedo  boat,  called  the 
Taatuta,  in  the  Tyne  for  the  Japanese  Govern- 
ment. By  the  contract  the  Tatsuta  was  to  be 
delivered  to  the  Japanese  Government  in  the 
Tyne.  By  a  subsequent  contract  the  defendants 
agreed  to  have  the  Tatsuta  taken  to  Japan  for  an 
agreed  sum. 

The  defendants  engaged  Captain  Strannach 
to  navigate  the  Tastuta  to  Japan.  Captain 
Strannach  engaged  a  crew,  one  of  whom  was  the 
plaintiff,  whose  wages  were  to  be  301.  for  the 
voyage.  Of  this  sum  81.  was  to  be  paid  five  days 
after  sailing,  and  was  so  paid. 

When  the  Tatsuta  sailed  from  the  Tyne, 
Captain  Strannach  hoisted  the  Japanese  flag, 
and  a  pennant,  and  continued  to  fly  the  Japanese 
flag  until  the  vessel  reached  Aden. 

Japan  was  then  at  peace,  but  declared  war 
against  China  before  the  Tatsuta  reached 
(Sbraltar.  There  news  of  the  declaration  of  war 
was  conveyed  to  Captain  Strannach.  When  the 
vessel  reached  Aden,  she  was  boarded  by  the 
captain  of  a  Queen's  ship,  who  read  the  proclama- 
tion of  neutrality  under  the  Foreign  Enlistment 
Act  1870  (33  &  34  Vict.  c.  90),  and  warned  the 
crew,  who  were  British  subjects,  of  the  risks  thi^ 
would  run  and  the  penalties  they  might  incur  by 
continuing  to  serve  on  the  ship. 

Captain  Strannach  told  the  oiew  that  "  the  ran 
was  at  an  end,"  and  that  he  woold  take  them  on 
under  a  new  agreement  for  a  month.  He  also 
said  that  he  had  a  private  telegram,  and  alone 
knew  whither  the  vessel  would  proceed. 

The  plaintiff  and  other  members  of  the  crew 
refused  to  continue  the  voyage,  and  left  the  ship. 
The  Grovemor  at  Aden  provided  them  with  mon^ 
'to  pay  their  passage  home  to  England,  it  being 


(a)  Beported  by  J.  H.  WlUJAUa,  Eaq.,  Barri«ter«t-lA«. 
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imposmble  for  them  to  get  employment  on  another 
ship  at  Aden. 

The  plaintiff  saed  the  defendants  to  reoorer 
222.,  the  balance  of  his  agreed  wages,  81.  having 
been  paid  in  advance. 

Set  ore  the  trial  of  the  action  it  had  been  agreed 
between  the  parties  that  the  defendants  -would  be 
liable  if  and  so  far  as  Captain  Etrannach  woTdd 
be  liable  if  he  were  the  defendant. 

The  County  Court  judge  gave  judgment  for  the 
plaintiff  for  the  sum  of  222.,  the  balance  of  his 
agreed  wages. 

The  Divisional  Conrt  (Lord  Buasell,  C.J.  and 
Charles,  J.),  on  appeal,  affirmed  the  judgment  of 
tiie  County  Court  judge. 

The  defendants  appealed,  with  leave. 

Joseph  Walton,  Q.C.,  A.  Lyttelton,  aad.  O.  J. 
Talbot  for  the  appellants. — The  plaintiff  was  not 
entitled  to  recover  his  wages  because  the  voyage 
was  not  completed,  and  the  non-completion  of  the 
-voyage  was  not  caused  by  the  defendants : 
Cutter  V.  Powell,  6  T.  B.  320. 

It  -was  tiie  act  of  the  Japanese  Government  in 
declaring  war  that  prevented  the  complete 
performance  of  the  contract.  For  that  neither 
party  was  responsible,  and  neither  party  has  a 
cause  of  action : 


Appl4i)\i  V.  Jlyer$,  16  L.  T.  Bep. 
2  C.  P.  651. 


L.  Bep. 


There  is  no  authority  for  saying  that  there  is  any 
implied  -warranty  to  the  seaman  that  the  voyage 
ahaU  be  a  peaoeftil  one  and  that  war  shall  not 
break  out. 

Sir  Walter  PhiUimore  and  8.  T.  Evans  for  the 
respondent. — There  was  ample  evidence  that  this 
ship  was  a  Japanese  warship,  and  that  the 
captain  was  in  the  service  of  the  Japanese 
Grovemment.  By  the  act  of  the  Japanese  Govern- 
ment in  declaring  war  the  completion  of  the 
▼oyage  which  had  been  agreed  upon  was  rendered 
impossible.  The  voyage  became  dangerous  to 
the  seaman  by  reason  of  the  risks  of  war  and  the 
provisions  of  the  Foreign  Enlistment  Act  1870 
(33  &  34  Vict.  o.  90) : 

The  QauntUt,  26  L.  T.  Bep.  45;   L.  Bep.  4  P.  C. 
184. 

The  completion  of  the  agreed  voyage  having  been 
made  impossible  by  the  act  of  the  masters  of  the 
captain,  the  seaman  is  entitled  to  recover  the 
-wibole  oi  his  agreed  wages : 

Burton  r.  Pinkerton,  17  L.  T.  Bep.  15 ;   L.  Bep. 
2  Ex.  340. 

There  was  an  implied  warranty  in  the  contract  by 
-which  the  seaman  -was  engaged  that  the  voyage 
should  not  be  ill^al  or  the  ship  be  liable  to 
seiz-oxe. 

A.  Lyttelton  replied. 

liOrd  EsHEB,  M.K. — In  this  case  an  action  was 
brought  by  a  seaman  who  entered  into  a  contract 
-with  the  captain  of  a  ship  to  serve  on  the  ship 
on  a  voyage  from  Newcastle  to  Japan.  It  ha^ 
been  agreed  that  this  action  is  to  be  tried  as  if 
tiie  seaman  had  brought  it  against  the  captain. 
The  plaintifFs  case,  therefore,  is  that  the  d^en- 
dants  employed  him  to  be  a  seaman  on  the  ship 
on  a  voyage  from  Newcastle  to  Japan,  and  that 
during  the  voyage  the  defendants'  Government, 
which  they  were  serving,  declared  war  against 
China,  and  that  he  would  have  thereby  luid  to 


continue  the  voyage  on  a  ship  of  -war ;  that  that 
altered  his  position,  and  exposed  him  to  two  risks^ 
one  at  the  hands  of  the  Chinese,  and  the  other  at 
home  for  breach  of  the  Forei^  Enlistment  Act- 
1870,  by  continuing  upon  a  Japanese  warship 
after  Japan  was  at  war  and  he  knew  of  that  fact. 
That  is  the  plaintiff's  case.  If  it  is  true,  it  can- 
not be  denied  that,  by  the  action  of  the  captain 
or  of  his  employers,  the  voyage  was  altered  and 
the  plaintiff  had  a  right  to  quit  the  ship  without 
forfeiting  any  of  his  agreed  wages.  The  dispute 
at  the  trial  was,  whether  the  captain  was  the 
seiTant  of  the  Japanese  Government  or  of  the 
defendants.  The  learned  County  Court  judge 
found  ini  favonr  of  the  seaman,  and  there  has 
been  an  appeal  to  the  Divisional  Court,  and  now 
to  this  court.  The  appeal  is  really  ]ipon  a 
question  of  fact.  There  is  no  doubt  as  to  the 
law.  If  the  ship  -was  a  Japanese  warship  under 
the  command  of  a  captain  in  the  service  of  the 
Japanese  Gk>veniment,  the  plaintiff  is  right. 
TUs  ship  was  built  by  the  defendants  for  Japan, 
to  be  a  -war  vessel  of  the  Japanese  Government. 
She  was  built,  and  then  an  agreement  was  made 
that  the  defendants  should  have  her  taken  out  to 
Japan.  Then,  in  order  to  carry  out  that  agree- 
ment, -the  defendants  made  an  agreement  with 
the  captain  to  take  the  ship  to  Japan  and  there 
deliver  her  to  the  Japanese ;  he  -was  to  command 
the  ship  and  take  her  out  to  Japan.  If  that  were  all, 
and  IE  the  captain  had  proceeded  to  cany  out  that 
contract,  the  ship  would  not  have  been  a  Japanese 
war  vessel  at  all,  but  would  have  been  imder  the 
sole  control  of  the  defendants'  captain.  If  that 
had  been  all,  the  declaration  of  war  would  not 
have  enabled  the  English  Government  to  stop  the 
ship  at  Aden,  and  u  the  plaintiff  left  the  ship 
beK>re  the  end  of  the  voyage  he  could  not  recover 
at  all.  But,  in  my  opimon,  t^reeing  with  the 
County  Court  judge  and  the  Divisional  Court, 
I  think  that  more  has  been  established  as  to  the 
relation  between  the  captain  and  the  Japanese 
Government  than  is  contained  in  the  agreements. 
Enough  was  established  before  the  County  Court 
judge  to  justify  his  finding.  In  the  Divisional 
Court  the  Coiut  said :  "  But  we  think  enough 
was  established  as  to  his  relation  to  that  Govern- 
ment to  render  further  inquiry  unnecessai'y." 
The  captain  did  enter  into  the  relation  of  being  a 
captain  acting  for  the  Japanese  Government. 
The  inference  is  irresistible  that  he  did  so  with 
the  knowledge  and  consent  of  the  defendants  and 
of  the  Japanese  Government.  The  relation,  there- 
fore, was  established  between  the  captain  and  the 
Japanese  Government,  as  found  by  the  Di-visional 
Court.  What  enabled  them  to  so  find  was  the 
fact  that  the  captain  immediately  adopted  the 
ship  as  a  Japanese  man-of-wai',  and  acted  as 
the  captain  of  a  Japanese  warship  flying  the 
Japanese  flag  and  hoisting  a  pennant.  The 
meaning  of  that  was,  that  he  took  command  as  a 
captain  in  the  navy  of  the  Japanese  Government. 
The  nautical  meaning  of  those  acts  is  well  known.. 
He  could  not  s^  in  a  plainer  manner  that  he  was 
in  the  service  of  the  Japanese  Grovemment.  The 
defendants  knew  all  this,  and  all  parties  agreed 
that  the  captain  should  take  command  as  a 
captain  of  the  Japanese  Government.  There  was 
no  harm  in  that  so  long  as  the  Japanese  were  not 
at  war.  A  British  seaman  might  serve  on  such  a 
ship  when  his  employers  were  not  at  war.  But 
the  Japanese    declared   war,    and    thereby    the 
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captain  went  to  war  also.  He  Lad  made  an  agi'ee- 
ment  with  the  seaman  which  was  lawful  when  it 
was  made  ;  but,  upon  the  declaration  of  war,  the 
seaman  became  liable  to  penalties  because  he  was 
an  English  subject  on  board  a  foreign  ship  of  war 
during  war.  'flierefore,  when  war  was  declared 
by  the  Grovemment  under  which  the  captain  was 
serving,  and  that  was  made  known  to  the  seaman, 
he  was  in  danger,  and  was  not  bound  to  go  any 
further.  The  employers  of  the  captain  converted 
a  harmless  voyage  into  a  dangerous  voyage,  and 
thereby  entitled  the  seaman  to  say  that  the  ship 
had  been  turned  into  a  ship  of  war  at  war,  and 
that  he  would  not  continue  the  voyage..  That  is 
the  ground  of  the  judgment,  and  I  cannot  disagree 
with  the  decision  of  the  County  Court  judge,  or 
with  the  judgment  of  the  Divisional  Court,  where 
it  was  said :  "  The  exact  position,  however,  of  the 
captain  was  not  clearly  proved,  and,  although  the 
judge  in  his  judgment  describe  him  as  the  agent, 
representative,  and  servant  of  the  Japanese 
Government,  we  are  informed  that  no  admission 
of  the  accuracy  of  this  description  was  made  bv 
the  defendants  at  the  trial.  But  we  think  enough 
was  established  as  to  his  relation  to  that  Govern- 
ment to  render  further  inquiry  unnecessary."  The 
seaman,  therefoi-e,  was  entitled  to  leave  the  ship, 
and  to  recover  all  his  wages.  The  appeal  fails, 
and  must  be  dismissed. 

Eat,  L.J. — This  is  a  case  of  some  difficulty, 
not  on  account  of  any  question  of  law,  but  upon 
the  fact«  of  the  case.  I  wiU  refer  only  to  the 
moat  important  facts.  The  ship  was  built  as  a 
torpedo  boat  for  the  Japanese  Government,  and 
became  the  property  of  the  Japanese  Grovemment 
when  she  was  at  Newcastle.  The  contract  for 
building  the  ship  having  been  completed,  a  new 
contract  was  made  to  send  the  ship  to  Japan,  and 
the  Japanese  paid  the  defendants  a  lump  sum  for 
that  service.  Thereupon  the  defendants  agreed 
with  a  captain  to  take  the  ship  out  to  Japan. 
The  captain  then  engaged  a  crew,  including  the 

flaintiff,  to  work  the  ship  on  the  voyage  to  Japan, 
n  the  contract  with  the  plaintiff  it  was  agreed 
that  he  was  to  be  paid  30i!.  for  the  whole  voyage 
to  Japan,  of  which  81.  was  to  be  payable  five  days 
after  sailing,  and  the  remainder  on  the  comple- 
tion of  the  voyage.  The  ship  left  Newcastle  for 
Japan.  It  is  not  denied  that  sue  had  the  Japanese 
flag  flying  all  the  way  to  Aden.  That  flag  must 
have  been  flying  with  the  knowledge  of  the  defen- 
dants, and  probably  by  the  direction  of  the 
agent  of  the  Japanese  Government.  At  Gibraltar 
the  captain  had  news  of  the  declaration  of  wai'. 
At  Aden,  the  consequences  of  proceeding  with 
the  voyage  were  made  plain,  that  the  crew  would 
be  involved  in  war,  and  would  be  liable  to  the 
penalties  of  the  Foreign  Enlistment  Act.  The 
plaintiff  in  his  evidence  gave  an  account  of  what 
passed  between  the  captain  and  the  crew  at 
Aden.  The  captain  said  he  had  his  private 
instructions ;  that  the  run  was  finished ;  and  that 
he  would  engage  them  at  monthly  waees.  There 
is  no  contest  as  to  that  evidence.  There  was, 
therefore,  a  complete  alteration  of  the  nature  of 
the  voyage,  making  the  remainder  of  the  pro- 
posed voyage  very  risky ;  there  wera  the  risks  of  war, 
and  of  punishment  under  the  Foreign  Enlistment 
Act.  The  law  applicable  to  the  case  is  quite 
plain.  It  is  laid  down  in  the  words  of  Blackburn,  J. 
in  Appleby  v.  Myers  (ubi  sup.),  where  he  says: 
"  The  plaintiffs  having  contracted  to  do  an  entire 


work  for  a  specific  sum,  can  recover  nothing 
unless  the  work  be  done,  or  it  can  be  shown  that 
it  was  the  defendant's  fault  that  the  work  was 
incomplete,  or  that  there  is  something  to  justify 
the  conclusion  that  the  parties  have  entered  into 
a  fresh  contract."  Upon  the  evidence  of  the  men, 
the  captain  put  an  end  to  the  contract  which  he 
had  made,  and  the  case  seems  to  come  exactiy 
within  the  words  of  Blackburn,  J.,  above  quoted. 
The  completion  of  the  voyage  was  prevented  by 
the  captiun.  Further,  the  nature  of  the  voyage 
was  so  altered,  that  the  seaman  had  a  right  to  say 
that  he  would  not  go  on  if  the  captain  was  in  the 
service  of  the  Japanese  Government,  because  the 
Japanese  Gk>vemment  by  their  own  act  had  made 
the  nature  of  the  voyage  different.  Was  the 
captain  the  servant  of  the  Japanese  Government  ? 
It  is  said  that  he  was  engaged  by  the  defendants 
under  a  written  contract.  That,  however,  was 
not  all.  The  Japanese  flag  was  hoisted.  There- 
fore, although  the  captain  was,  for  some  purposes, 
in  the  employ  of  the  def  endante,  he  was  not  solely 
in  their  employ,  but  was  also  in  the  service  of 
the  Japanese  Government.  By  the  act  of  the 
Japanese  Grovemment  the  seaman  became  entitled 
to  say  that  he  would  not  proceed  further,  and  the 
completion  of  the  voyage  was  prevented,  for  the 

Purpose  of  this  case,  W  the  act  of  the  defendants, 
'he  plaintiff  is,  theretore,  entitied  to  recover  the 
whole  of  his  wages.  No  argument  has  been 
pressed  here  as  to  the  further  damages.  I  think 
that  the  decision  of  the  County  Court  judge  and 
of  the  Divisional  Court  was  right,  and  that  the 
appeal  must  be  dismissed. 

Smith,  L.J.  —  This  case  is  to  be  treated  as 
i(  the  action  were  brought  against  the  captain. 
The  plaintiff  had  made  a  contract  to  serve  on  the 
ship  from  Newcastle  to  Japan.  He  sues  in  this 
action  to  recover  the  whole  of  his  agreed  wages 
for  the  voyage.  He  served  only  as  far  as  Aden, 
and  there  lut  the  ship  because  of  the  war  which 
had  been  declared  between  Japan  and  China. 
The  real  question  is  whether  there  was  evidence 
in  this  case  on  which  the  court  could  hold  that 
the  captain  of  the  ship  was,  when  he  took  her 
out  to  Aden,  in  the  service  of  the  Japanese 
Government.  That,  in  my  opinion,  is  the  sole 
question.  The  completion  of  the  voyage  was 
prevented  by  the  Japanese  Gk>vemment  declurine 
war,  the  nature  of  the  voyage  being  quite  changed 
by  that  act.  I  think  that  the  judgment  of  the 
County  Court  judge  proceeded  upon  the  assump- 
tion that  the  captain  was  in  the  service  of  Japan; 
and  the  Divisional  Court  said  that  that  was  to 
be  inferred  from  the  evidence.  If  the  case 
depended  solely  upon  the  contract  with  the  defen- 
dante,  I  would  have  said  that  there  was  no  evi- 
dence that  the  captain  was  in  the  service  of 
Japan,  but  t>hat  he  was  in  the  service  of  the 
defendante  only.  The  case  does  not,  hoirever, 
rest  solely  upon  the  written  contract.  There  is 
more  than  that.  The  captain  went  on  board  the 
ship,  which  then  belonged  to  Japan,  and  was  a 
war  vessel;  he  at  once  flew  the  Japanese  flag, 
and  sailed  under  that  flag  as  far  as  Aden  on  the 
way  to  Japan.  When  the  ship  reached  Aden, 
war  had  commenced  between  Japan  and  China. 
There  is  evidence  as  to  what  happened  at  Aden, 
and  what  the  captain  said  to  the  crew.  He  said 
that  the  run  was  at  an  end,  and  that  he  had  a 
private  telegram,  which  must  have  been  from  tJ>e 
Japanese  Giovenunent.     I  think  that  there  was 
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Ample  evidence  that  the  captain  was  a  captain  of 
tlie  Japanese  GrOTernment  at  the  time  when  the 
voyage  was  frustrated  hj  the  act  of  the  Japanese 
Government.      The  appeal,   therefore,   must   be 

^^"  Appeal  dismissed. 

Solicitor  for  the  appellants,  P.  O.  Bobinson,  for 
Smith,  Newcastle-on-Tyne. 

Solicitors  for  the  respondent,  Crosstnan  and 
JPritehard,  for  Dees  and  Thompson,  Newcastle- 
on-Tyne. 


HIGH    COURT    OF    JUSTICE. 

CHANCEBT  DIVISION. 

Friday,  Aug.  2. 

(Before  Nobth,  J.) 

Cbompton  and  Evans  Union  Bane  v. 

BUBTON.  (o) 

Praetiee  —  Order  for  payment  into  court  on 
admissions — Money  not  actually  in  defendant's 
hands. 

S.,  a  solicitor,  acting  for  tntstees  'of  a  toill,  put  up 
jfor  sale  part  of  the  testator's  real  estate,  whiai 
teas  subject  to  two  mortgages.  An  objection  having 
been  tcAen  that  the  trustees  had  no  present  power 
<if  sale,  B.  procured  a  transfer  of  the  first  m,ort- 
gage  to  his  son  W.  J.  B.,  and  got  him,  to  convey 
the  property  to  the  purchasers  in  exercise  of  the 
jpoioer  of  sale  in  the  first  mortgage.  B.  received 
the  purchase  money,  paid  off  the  first  mortgage, 
and  retained  the  balance  without  giving  any 
itotiee  to  the  second  mortgagee.  The  second 
mortgagee  brought  an  action  against  B.,  W.  J.  B., 
and  the  trustees  for  the  balance  of  the  purchase 
iKonev  (rfter  payment  of  the  first  mortgagee,  and 
moved  for  the  payment  of  that  btuanee  into 
court. 

B.  filed  an  affidavit  and  account,  in  which  he 
claimed  to  retain  out  of  the  balance,  in  addition 
to  the  moneys  paid  to  the  first  mortgagee  :  (1) 
moneys  paid  to  the  trustees  of  the  tatll  or  on 
their  account  to  creditors  of  the  testator's  estate ; 
(2)  the  amount  for  which  B.  was  liable  under  a 
ffoarantee  given  by  him  for  money  borrowed  by 
the  trustees  for  like  purposes ;  (3)  a  lump  sum 
for  costs  of  sale,  there  being  no  direct  statement 
that  B.  had  paid  them. 

Held,  that  B.  mutt  be  ordered  to  pay  into  court 
the  balance  received  by  him  without  any  deduc- 
tions in  respect  of  (2)  and  (3),  though  he  would 
be  entitled  to  proper  costs  when  it  was  proved 
that  he  had  paid  them,.  But  as  to  (1),  though 
the  payments  were  man'^estly  improper,  B.  would 
not  be  ordered  on  his  admission  to  pay  into  court 
the  moneys  improperly  paid  away  but  not 
actually  in  his  possession. 

Neville  V.  Matthewman  (71  L.  T.  Bep.  282 ;  (1894) 
3  Ch.  345) ;  Nutter  t>.  Holland  (71  L.  T.  Rep. 
608 ;  (1894)  3  Ch.  408)  comm^ented  on. 

HsNBT  Qbeen,  the  testator  in  this  action,  died 
on  the  3rd  July  1873  seised  of  certain  lands 
and  hereditaments  in  Hepthome-lane,  North 
Wingfield,  Derbyshire,  which  were  subject  to  a 
first  mortgage  to  Messrs.  Kenyon  and  Woodcock 
for  2500Z.,  and  to  a  second  mortgage,  dated  the 
13tb  May,  1876  to  the  plaintiJSs,  the  Crompton 

<«)  Beported  by  J.  B.  Bbookx,  Kaq.,  Bwrlitwr-at-Law. 


and  Evans  Union  Bank  Limited,  to  secure  their 
current  account. 

The  testator  appointed  the  defendants,  Alice 
Green  (his  widow),  John  Thomas  Hardwicke, 
and  William  Holding,  trustees  and  executors 
of  his  will,  and  devised  his  real  estate  upon 
trusts  under  which  the  trustees  had  a  power  of 
sale  after  the  death  of  the  widow,  but  not  during 
her  life. 

Acting  on  the  advice  of  George  Burton,  a 
solicitor,  who  had  acted  for  the  testator  in  his 
lifetime,  and  continued  to  act  for  the  trust«e8,  the 
trustees  assumed  that  thej  could  sell  at  once 
with  the  consent  of  the  widow,  and  put  up  the 
Hepthorne-lane  property  for  sale  on  the  11th 
Sept.  1894.  The  whole  of  the  property  was 
sold  either  at  the  auction  or  by  private  treaty 
soon  afterwards.  One  of  the  purchasers 
objected  that  the  trustees  could  not  make  a 
title,  and  G.  Burton  thereupon,  without  the 
knowledge  of  the  trustees, '  as  they  alleged, 
took  a  transfer  of  the  first  mortgage  to  his  son 
Wilfrid  James  Burton,  dated  the  1st  Dec.  1844, 
and  completed  the  purchases  by  making  W,  J. 
Burton  convey  under  the  power  of  sale  in  the 
first  mortgage.  G.  Burton  received  the  whole  of 
the  purchase  money,  amounting  to  53412.  48.  2d., 
during  the  months  of  Dec.  1894  and  Jan.  1895. 

In  July  1895  the  plaintiffs  commenced  this 
action  against  G.  Biirton  and  his  son  and  the 
trustees,  asking  for  an  account  of  what  was  due 
to  them  upon  the  security  of  their  mort^jage, 
and  for  immediate  pajrment  into  court  of  the 
balance  of  the  said  purchase  moneys  of  53412. 
after  payment  of  the  25002.  secured  by  the  first 
moi-tgage.  The  money  due  to  the  plaintiffs  was 
stated  to  be  31172. 

The  trustees  did  not  apjpear. 

G.  Burton  filed  an  affidavit  in  which  he  ad- 
mitted the  receipt  of  the  pm-chase  moneys 
amounting  to  5341i.  48.  2d.,  but  claimed  to  set  off 
against  it  25422.  88.  3(2.,  paid  for  principal,  inte- 
rest, and  costs  to  the  first  mortgagees ;  152.  158. 
for  costs  of  transfer ;  sums  amounting  to 
8342.  lOs.  Id.  paid  to  the  executors  to  enable  them 
to  make  payments  on  account  of  the  estate ;  and 
a  sum  of  6002.,  for  which  G.  Burton  had  given  a 
pi-omissoty  note  at  the  executors'  request  to 
secure  their  overdraft,  and  3102.  for  costs  of  sale. 
The  affidavit  (^d  not.  state  that  G.  Burton  had 
paid  these  costs. 

These  claims  left  a  balance  of  10352. 10«.  4i., 
which  he  submitted  to  dispose  of  as  the  court 
should  direct. 

The  plaintiffs  now  moved  on  the  admissions  in 
Burton's  affidavit  for  payment  into  court  of 
28352. 198.,  being,  as  then  stated,  the  balance  of  the 
purchase  money  received  after  deducting  25002., 
the  principal  money  due  on  the  first  mortgage. 

Swinfen  Eady,  Q.C.  and  E.  S.  Ford  ior  the 
motion. — The  purchase  money  was  received  by 
G.  Burton  or  his  son  as  or  on  behalf  of  the  first 
mortgagee.  The  first  mortgagee  is  a  trustee  of 
the  proceeds  of  sale  for  the  second  mortgagee,  of 
whose  security  he  had  notice.  Burton's  own 
affidavit  clearly  shows  that  the  money  is  or  was 
quite  recently  m  his  hands.  The  payments  to  the 
trustees  were  improper,  and  Burton  cannot  be 
allowed  to  deduct  them. 

Vernon  Smith,  Q.C.  and  Bowden  fer  the  defen- 
dants G.  Burton  and  W.J.  Burton. — The  practice 
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as  ix>  ordering  payment  into  court  on  admipsions 
was  reviewed  by  the  Court  of  Appeal  in 

NeviUe  t.  Matthetoman,  71  L.  T.  Bep.  282  ;  (1894) 
3  Ch.  345. 

The  general  principle  is,  that  orders  are  only  made 
for  the  security  of  the  fund,  and  they  will  not  be 
made  lightly.  It  in  not  proved  here  tiiat  the  fund 
is  in  danger.  In  any  case  an  order  will  only  be 
made  as  to  moneys  actually  in  a  defendant's 
hands.  It  cannot  be  extended  to  what  he  has 
paid  away,  even  though  the  payment  was  im- 
proper: 

Nutter  T.  Holland,  71  L.  T.  Eep.  508  ;  (1894)  3  Ch. 
408. 

JE.  8.  Ford  in  reply. — Nutter  v.  Holland  {ubi 
giya.)  turned  only  on  the  wording  of  Order  LT., 

North,  J.  (after  stating  the  facts  of  the  mort- 
ices and  the  sale,  proceeded) : — ^It  is  plain  that 
W.  J.  Burton  (the' son)  did  not  really  exercise  the 

Eower  of  sale  at  all ;  he  exercised  no  discretion, 
e  did  not  put  up  the  property  for  sale  in  any- 
way, but  simply  proceeded  on  his  father's  nomi- 
nation to  make  conveyances  to  the  persons  to 
whom  the  trustees  had  ineffectually  tried  to  sell 
the  property  at  an  earlier  date.  In  the  convey- 
ances the  son  conveys  the  property  as  the  trans- 
feree of  the  first  mortgage,  and  the  puixjhase 
money  is  expressed  to  be  paid  to  him.  The  money 
was  received  by  the  father  on  his  account,  and  the 
application  is  that  the  money  so  received  may  be 
paid  into  court  after  deducting  the  sums  payable 
to  or  retainable  by  the  first  mortgagee  for  prin- 
cipal and  interest;  In  addition  he  will  be  entitled 
to  his  costs  subject  to  their  being  properly  taxed. 
As  to  the  rest  of  the  money,  the  defence  is  not  by 
the  son;  he  makes  no  affidavit  at  all,  showing 
that  he  is  a  mere  tool  in  the  hands  of  his  father. 
But  the  father  makes  an  affidavit,  and  produces 
an  account,  in  which  he  claims  to  deduct  certain 
sums  from  the  53412.,  which  he  admits  has  been 
received.  He  claims  to  have  in  hand  a  balance 
of  10352.  only,  and  to  have  paid  away  the  rest. 
That  at  least  is  the  suggestion  at  the  bar  as  the 
fair  inference  from  the  account.  The  affidavit  is 
not  so  clear ;  but  I  think  it  shows  sufficient  for 
me  to  say  that  I  could  not  require  the  sum  pay- 
able for  principal  and  interest  to  the  first  mort- 
gagee to  be  paid  into  court.  Then  thei-e  are 
certain  payments  to  the  executors.  The  first  is 
102.  entered  as  advanced  to  them  to  pay  debt  to 
Johnson ;  and  then  some  ten  or  twelve  payments 
of  considerable  amount,  entered,  under  the  head- 
ing ''  Paid  executors  at  their  request  to  pay  wages 
at  the  colliery,"  which  may  be  grouped  as  one 
item.  The  next  item  is  a  promissory  note  for 
6002.  to  the  Leicestershire  Bank.  According  to 
Mr.  Barton's  affidavit  the  history  of  that  is,  that 
in  June  1894,  at  the  executors'  request,  he  gave 
this  promissory  note  by  way  of  guarantee  for  an 
advance  made  to  them  by  the  bank.  He  says 
this  is  still  outstanding,  and  asks  to  retain  6002. 
of  this'  money,  which  belongs  to  the  second  mort- 
ga^,  on  the  ground  that  he  is  under  a  lia- 
bility for  the  executors  to  whom  the  money 
does  not  belong,  to  the  bank.  That  claim 
seems  to  me  not  only  ridiculous  but  impudent. 
Another  claim  is  to  retain  for  the  costs  of  sale 
including  surveyor,  printer,  advertisements,  auc- 
tioneer, and  solicitor,  a  lump  sum  of  3102. 
As  to  that  it  is  introduced   into  the  account, 


but  there  is  no  statement  whatever  that  it  has 
been  paid.      As  regards  the   payments   to  the 
executors,    they    are    entered    in    the    aoooimt 
"  paid  the  executors  "  and  so  on^  and  the  affidavit 
says  they  were  paid.  As  regards  these  items,  they 
are  not'  stated  to  Lave  been  paid,  either  in  the 
account  or  in  the  affidavit,  and  the  silence  of  the 
affidavit  with  regard  to  the  payment  of   thea& 
sums  making  up  the  3102.  is  very  significant  when 
you  look  at  the  express  statement  in  the  affidavit 
of   the  payment  of  the  sums  advanced  on  the 
wages  account.    There  is  no  evidence  whatever 
on  which  I  can  come  to  the  conclusion  that  thes^ 
costs,  or  any  part  of  them,  has  been  paid.   There- 
fore there  can  be  no  deduction  made  in  respect  of 
that  sum.    When  the  money  has  been  paid  in— I 
am  not  going  to  distribute  it  now — if  there  is  any 
sum  which  ought  to  be  paid  to  Mr.  Bui'ton,  or  his 
son,  in  respect  of  these  costs,  it  -will  be  provided 
for  at  the  proper  time.    At  the  present  time  it 
ought  to  be  made  safe,  and  I  think  the  circum- 
stances are  such  as  to  make  it  very  desirable  that 
it  should  be  made  safe  by  having  it  in  comi. 
Then  there  remain  these  items  of  payments  to 
the  executors.    The  defence  in  Mr.  Burton's  a£B- 
davit  as  to  those  is   expressed  thus:    He  says, 
"  I  have  included  in  the  account  a  series  of  pay- 
ments made  by  me  between  November  and  March 
to  Mr.  Hardwicke " — he  is  one  of  the  trastees— 
"  on  behalf  of  the  trustees  for  the  purpose  of  paying' 
wages  and  other  expenses  incident  to  carrying  on 
a  coUieiy  forming  port  of  the  testator's  estate. 
It  was  arranged  by  Mr.  Hard-wicke  ■with  me" — 
and  I  should  say  this  is  an  affida-vit  filed  on  the 
1st  Aug.,  and  Mr.  Hardwicke  does  not  corroborate- 
it — "  tluit  I  should  be  recouped  in  respect  of  these 
paymente  out  of    the    proceeds  of    sale  of  the 
Clay  Cross  property,  and  that  he  " — not   "  had 
arranged,"  but—"  would  arrajige  -with  the  hank 
to  discharge  their  debt  out  of  the  rest  of  the      , 
estate,  which  from  what  I  knew  of  the  testator's 
aitairs  I  considered  would  be  ample  for  the  pnrpcse 
when  realised."   That  is  to  say,  that  ready  monCT 
belonging  to  the  plaintiffs  was  to  be  misapplies 
to  other  purposes,  and  they  were  to  take  ttar      j 
chance  of  being  paid  in  the  future  out  of  an      , 
estate  that  might  or  might  not,  when  realised,  he      | 
sufficient  for  the  purpose.    Coupled  with  that  ite' 
have  the  fact  that  the  bank  would  not  make  an      { 
advance  to  the  executors  on  the  estate  -without  a 
guarantee  on  the  port  of  somebody  else,  and  there 
is  another  statement  in  this  affidavit  that  there- 
were  no  securities  that  could  be  offered  to  the 
bank.    Under  those  circumstances  the  arrange- 
ment which  Mr.  Barton  says  was  made  for  apply- 
ing that  money  in  that  way  was  a  gross  breach 
of  duty  on  the  part  of  both  of  them — both  the 
trustee,  if  he  did  it,  and  the  solicitor,  who  said 
he    concurred.      Under    those    circumstances   I 
should  have  thought  that  it  was  a  matter  of 
course  that  the  two  defendante,  the  Burtons,  one 
of  whom  is  the  mortgagee  who  has  received  this^ 
balance  through  his  solicitor,  and  the  other  the 
solicitor  who  has  it  in  hand  for  him,  should  be 
ordered  to  pay  these  moneys  into  court ;   but  I 
feel  embarrassed  by  the  cases   that  have  been 
referred  to,  namely,  the  cases  of  NeviUe  v.  Matthevo- 
man  and  Nutter  v.  Holland  (uhi  sup.).     It  does 
seem  to  me  that  those  cases  have  modified  the 
practice,  and  that  to  a  certain  extent  it  may 
be  an  answer  to  a  motion  to  pay  money  into 
court  to  say  that  the   money  is  not  in  hand. 
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I  do  not  think  they  go  quite  as  far  as  is  said, 
-that  a  man  who  has  received  money  which,  if 
lie  had  in  hand  to-day,  he  would  be  ordered  to 
jiay  into  court,  can  f^t  off  by  stating  that  he  paid 
it  yesterday  to  somebody  to  whom  he  had  no  title 
to  pay  it,  and  who  had  no  title  to  receive  it.  But 
I  find  some  difficulty  in  saying  that  this  money 
-wbich  is  sworn  to  have  been  paid  away  should  be 
paid  into  court,  having  regard  to  what  has  been 
decided  in  those  two  cases.  I  do  not  feel  at  liberty 
to  do  what  I  think  I  otherwise  should  have  done, 
namely,  order  the  defendants  to  pay  intd  court 
the  money  said  to  have  been  paid  to  the 
execators  at  their  request  out  of  the  plaintiffs' 
money.  It  seems  to  me  as  cool  an  attempt  on  the 
part  of  this  gentleman  to  rob  Peter  to  pay  Paul 
-as  I  ever  saw.  I  order  that  both  the  defendants, 
ihie  Burtons,  should  pay  into  court  the  sums  con- 
sostong  of  the  10352.,  the  6002.,  and  the  3101.  The 
total  amount  is  19452. 10s.  4d. 

Solicitors:  Johnton,  Weaiherali,  and  Sittri, 
.a^^ents  for  Eking,  Nottingham;  Feaooek  and 
Goddard. 


QUBEITS  BENCH  DIVISION. 
May  23  and  July  12. 
(Before  Gbantham  and  Ghablbs,  JJ.) 
SoCTHWELL  (Surveyor  of  Taxes)  (app.)  v.  Thb 
GOTBBNORS      OF     THB       BOYAI.     HOLLOWAT 

CoiiiiEOE,  EoHAH.  (resps.).  (a) 

Sevenvie  —  Inhabited  house  duty  —  Exemptions 
from — School  supported  partly  by  endowments, 
partly  by  fees  of  students — "  Cheurity  school " 
— 48  Qeo.  3,  e.  55,  Sehedida  B.  exemptions, 
eaae  4. 

The  HoQoway  College  was  founded  "to  encMe 
youTig  women  to  carry  on  their  studies  after  they 
have  left  school  wUh  aU  the  advantages  of  a 
■eoOegicde  life."  The  buildings  were  erected  by 
the  founder  upon  land  provided  by  him,  and  tlte 
inetitution  was  endowed  with  a  sum  of  about 
-300,000!.,  which  the  founder  directed  to  be  applied 
in  paying  off  the  building  debt  (if  any),  in  fur- 
nishing and  equipping  the  eoUege,  in  establishing 
scholarships  and  exhibitions,  and  in  paying  pro- 
fessors and  teachers,  and  for  other  such  pur- 
pose*. The  average  income  of  the  endowment 
Jwnd  ha*  up  to  the  present  been  largely  in  excess 
tif  the  income  received  from  the  fees  of  students. 
Each  student  pays  902.  a  year,  together  with 
*ome  emtras,  and  in  return  receives  board  and 
lodging  with  a  bedroom  and  siitirig-room  to 
henelf,  and  instruction  in  all  the  higher  brandies 
of  education,  including  that  necessary  for  univer- 
sity exaviinations. 

Seld,  that  the  institution  was  not  a  "charity 
school "  within  the  meaning  of  the  exemption  in 
48  Qeo.  3,  c.  55,  schedule  B.,  and  was,  therefore, 
not  exempt  from  inhabited  house  duty. 

A  "  charity  school "  toiihin  this  exemption  means 
a  school  primarily  intended  for  the  supply  of 
gratuitous  education;  and  the  mere  fact  that 
the  students  in  a  school  where  a  considerable  fee 
i*  charged  obtain  various  advantages  from  an 
endowment  fund  is  not  sufficient  to  constitute  the 
school  a  "  charity  school." 

Oase  stated  under  43  &  44  Yict.  c.  19  (the  Taxes 

Jtfanagement  Act  1880),  s.  59,  by  commissioners 

(a)  BaporUd  b;  W.  W.  Obb,  £aq.,  Baniiter-at-Law. 


for  genei-al  purposes  of  the  Income  Tax  Acts,  for 
the  district  of  Godlcy,  in  the  county  of  Surrey. 

At  a  meeting  of  the  commissionei'S,  held  at 
Chei-tsey  on  the  25th  May  1894,  the  Govemors  of 
the  Boyal  Holloway  College,  Egham,  appealed 
against  an  assessment  to  inhabited  house  duty 
made  upon  the  buildings  used  for  the  purposes  of 
the  college,  for  the  year  ending  the  5tn  April 
1894,  in  the  sum  of  63002.,  at  9d.  in  the  pound. 

The  college  was  established  to  enable  young 
women  to  carry  on  their  studies  after  they  have 
left  school,  and  provides  the  instruction  necessary 
for  London  degrees  and  for  pass  and  honour 
examinations  at  Oxford. 

The  building,  which  stands  in  its  own  grounds 
and  gardens,  includes  chapel,  dining  hall,  gym- 
nasium, library,  reading  room,  museum,  lecture 
theatre,  leotiire  rooms,  scientific  laboratories, 
common  rooms,  and  a  picture  gallery  containing 
a  valuable  collection  of  modem  British  paintings. 
Each  student  has  a  bedroom  and  sitting-room 
to  herself  fitted  with  all  necessary  furniture,  and 
there  are  certain  rooms,  such  as  dining  hall, 
music  hall,  <Scc.,  and  a  gymnasium,  tennis  and 
racquet  courts,  &o.,  common  to  the  use  of  the 
students ;  and  for  board,  lodging,  and  instruction 
each  student  pays  a  fee  of  902.  a  year,  payable 
302.  a  term  in  advance,  in  addition  to  certain 
extras. 

The  governors  of  the  college  submitted  before 
the  commissioners,  in  support  of  their  claim  for 
exemption  from  inhabited  house  duty,  that  the 
college  was  a  "  charity  school,"  inasmuch  as  it  is 
not  self-supporting,  and  could  not  be  carried  on 
under  the  trust  without  the  aid  of  a  substantial 
endowment. 

They  contended  that  the  college  came  within 
the  exemption  in  48  Oeo.  3,  c.  55,  schedule  B, 
case  4  (repealed  by  4  &  5  Will.  4,  c.  19,  but  re- 
enacted  by  14  &  15  Vict.  c.  36)  of  "  any  hospital, 
charity  school,  or  house  provided  for  the  recep- 
tion or  relief  of  poor  persons,"  and  in  further 
support  of  this  contention  a  statement,  showing 
that  a  substantial  proportion  of  the  income  of 
the  college  is  derived  from  charitable  sources  was 
put  in. 

Such  statement  was  as  follows  : 
1889-90.— NomijutI  fees  from  atodents,  43501.;  college 
Bcholarahips,   13201. ;   net  reoeipts  from  students, 
3030i.;   oharitable  endowments  and  benefaotiona, 
7088i. 
1890-91. — Nominal  fees  from  students,  57001. ;  oollege 
BcholaTships,  17051. ;   net  receipta  from   students, 
39951. ;   oharitable   endowments   and  benefactions, 
75851. 
1891-92.— Nominal  fees  from  students,  64201.;  college 
soholarshipB,   19601.;   net  receipts  from   students, 
44601. ;    chaJritable  endowments  and  benefactions, 
89081. 
1892-93.— Nominal  fees  from  students,  71101.;  college 
Baholarsbips,  24751, ;   net  receipts  from   students, 
46351. ;   charitable  endowments   and  benefaotiona, 
76931. 
Average  for  the  last  four  years. — Net  reoeipts  from 
■        students,  40301. ;  charitable  endowments  and  bene- 
factions, 78181. 

The  governors  of  the  college  also  relied  on  the 
case  of  The  Oooemors  of  Charterhouse  School  v.  • 
Lamarque  (62  L.  T.  Bep.  907 ;  25  Q.  B.  Div.  121) 
in  support  of  their  contention. 

It  was  contended  by  the  surveyor  of  taxes  on 
the  part  of  the  Crown  timt  the  school  was  not  a 
"  charity  school,"  inasmuch  as  a  pi-oportion  of  the 
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students  paid  lar^e  fees,  and  that  the  present  case 
was  governed  by  the  decision  in  The  Ckarterkotue 
School  ▼.  Lamarque  (ubi  sup.). 

The  commissioners  were  of  opinion  that  the 
college  was  exempt  from  inhabited  house  duty, 
and  uiey  accordingly  dischai-ged  the  assessment. 

The  Atiomey.General  (Sir  Robert  T.  Reid,  Q.O.) 
and  Danekuieris  for  the  appellant. — ^It  is  a  ques- 
tion of  fact  whether,  having  regard  to  the  whole 
character  of  this  institution,  it  can  be  regarded 
or  treated  as  a  "  charity  school,"  and  our  conten- 
tion is  that  it  is  not  a  charity  school  in  any 
sense.  Nearly  all — if  not  all — the  scholars  pay  a 
very  substantial  sum  for  what  they  obtain,  and, 
although  it  is  quite  true  that  they  all,  in  some 
sense,  receive  a  benefit  from  the  endowment,  that 
is  the  case  in  many  other  institutions  which  are 
not  charity  schools,  as  in  Eton,  for  instance,  and 
in  all  the  other  great  public  schools,  and  it  is 
entirely  the  case  in  all  the  colleges  at  Oxford, 
where  the  members  have  the  chapels,  buildings, 
gardens,  and  so  forth.  One  other  thing  ought  to 
be  referred  to,  namely,  the  terms  of  the  declara- 
tion of  trust  which  forms  part  of  this  case.  This 
declaration  of  trust  speaks  about  the  ei^ection  of 
a  college  for  women,  but  it  does  not  say  anything 
whatever  about  the  relief  of  the  poor ;  and  the 
chief  purposes  of  the  endowment  seem  to  be  the 
paying  what  is  due  for  the  erection  of  the  existing 
buildings  and  for  the  erection  of  any  new  build- 
ings, and  the  furnishing  and  otherwise  equipping 
such  buildings ;  then  there  is  a  provision  for  the 
establishment  of  scholarships,  exhibitions,  and  so 
on.  These  provisions  do  not  indicate  that  this  is 
a  charity  school.  With  regard  to  the  authorities 
on  the  question,  the  case  of  The  Governors  of 
Charterhortse  School  v.  Lamarqtie  (62  L.  T.  Rep. 
907 ;  25  Q.  B.  Div.  121)  is  in  point  as  showing 
that  this  is  not  a  charity  school  within  the  exemp- 
tion. There  the  appeal  was  in  respect  of  inha- 
bited house  duty  upon  the  schoolhouse  and  build- 
ings (except  the  masters'  residences).  It  wae 
admitted  that  substantial  fees  were  paid  by  pupils 
attending  the  school,  but  that  a  large  proportion 
of  the  income  was  derived  from  the  charitable 
endowments  of  the  foimder.  Upon  that  state  of 
lacts  the  commissioners  held  that  the  entire 
school  buildings  (except  the  masters'  houses)  were 
entitled  to  exemption  from  inhabited  house  duty ; 
but  the  Court  held  that  the  school  having  suV 
stantially  ceased  to  be  a  charity  school  at  the  time 
in  question,  the  exemption  of  48  Grco.  3,  c.  55, 
schedule  B,  did  not  apply  to  relieve  the  governors 
from  liability  to  inhabited  house  duty.  Hawkins, 
J.,  in  delivering  the  considered  judgment  of  the 
court,  there  says :  "  Where,  however,  a  school  is 
in  the  main  self-supporting,  we  do  not  think  it 
could  properly  be  called  a  charity  school  because 
a  small  proportion  of  the  scholars  derive  benefit 
from  the  charitable  foundation  whence  it  ori- 
ginally sprang."  That  exactly  applies  to  this 
case.  Again,  it  has  been  decided  in  Needham  v. 
Bowers  (59  L.  T.  Rep.  404;  21  Q.  B.  Div.  436),  as 
regards  the  word  "hospital"  that  a  "hospital" 
within  the  exemption  does  not  include  the  case  of 
a  hospital  endowed  and  maintained  by  charitv, 
but  carried  on,  and  carried  on  at  a  profit,  by  funds 
derived  from  paying  patients.  These  cases  when 
applied  to  the  circumstances  of  the  present  insti- 
tution show  that  this  college  is  not  entitled  to  the 
exemption  claimed. 


The  Attorney-General  in  reply. 


Cur.  adv.  vuU. 


Channell,  Q.C.  {Ch-egson  EUU  with  him)  for  tiie 
respondents. — The  proposition  which  the  cases 
establish  is  this,  that  where  an  institution,  whether 
a  school,  hospital,  or  other  such  institution,  has  an 
endowment  which  entirely  supports  it  then  it 
clearlv  comes  within  such  exemptions  as  these; 
but  if  it  is  entirely  self-supporting  and  not  sup- 
ported at  all  by  endowment,  then  it  clearly  does 
not  come  within  any  of  the  exemptions.  Then  there 
is  a  third  or  intermediate  class,  where  there  is  a 
hospital  or  school  which  has  an  endowment,  hnt 
which  eElso  collects  moneys  or  feee  in  other  ways, 
and  in  these  cases  it  is  a  question  of  degree  and 
of  fact  as  to  which  category  the  institution  comes 
under: 

The  Oovernors  of  Charterhouse  School  v.  Lamarque 
(ubi  tup.) ; 

Needham  v.  Bovoers  (ubi  tup.) ; 

Blake  v.  The  Xayor  cf  London,  18  Q.  B.  Div.  437; 
affirmed  19  Q.  B.  Div.  79. 

In  the  Charterhotise  case,  the  court  expressly  said 
that  it  was  a  question  of  fact  and  of  degree  in 
each  case,  and  they  there  put  the  institution  in 
the  category  not  exempted.  Needham  v.  Bovsers 
(uhi  sup.)  is  an  instance  where  the  buildings  of 
the  hospital  were  assessed  to  inhabited  hoose 
duty  and  where  the  exemption  was  not  allowed; 
but  that  was  the  case  of  an  institution  wholly 
self-supporting,  and  the  court  stated  there— and 
we  submit  rightly  stated — ^that  the  institution 
being  wholly  self-supporting  was  not  exempt  as  a 
hospital  within  the  exemption  which  moat  be 
restiicted  to  "  hospitals  maintained  wholly  or  in 
part  by  charity."  At  first  sight  the  case  of  Blalce 
V.  The  Mayor  of  London  {ubi  sup.)  would  seem  to 
be  in  my  favour,  biit  it  is  not,  as  the  words  there 
were  "  pmblio  schools,"  and  not  "  charity  schools." 
The  same  principles  appear  by  the  case  of  Caaie 
V.  The  Committee  of  the  Nottingham  Imnatie  Hoi-  . 
fital  (65  L.  T.  Rep.  155  ;  (1891)  1  Q.  B.  585),  where  ! 
it  was  held  that  the  institution  was  not  wholly 
self-supporting  mainly  because  the  income  derivM 
from  tlie  payment  of  patients  and  sale  of  farm 
produce  had  in  a  particular  year  exceeded  the 
expenditure,  but  that  it  was  a  hospital  maintained 
in  part  by  charity,  and  was  exempt  within  this 
schedule  B.  These  cases  all  support  the  proposi-  | 
tion  that  if  wholly  endowed  the  institution  is  one 
thing ;  if  wholly  unendowed  it  is  another ;  if 
partly  endowed  and  partiy  unendowed,  or  sup- 
ported from  other  sources,  then  it  is  a  question 
of  degree  whether  it  falls  within  one  category  or 
the  other.  It  is  a  question  of  fact  and  depends 
upon  the  character  of  the  institution.  As  to  the 
meaning  of  the  word  "  charity  "  in  these  Acts,  the 
judgment  of  Lord  Macnaghten,  in  the  case  of  The 
Commissioners  of  Income  Tax  v.  Pemsel  (65  L.  T. 
Rep.  at  p.  634 :  ^1891)  A.  C.  at  p.  574).  may  use- 
fully be  referred  to.  When  we  look  at  the  facts 
of  this  case,  and  when  we  have  regard  to  the  large 
sum,  some  300,000!.,  provided  by  the  founder  for 
buildings  and  so  forth,  and  when  we  consider  the 
advantages  young  women  who  go  to  this  college 
receive,  it  is  obvious  that  they  get  much  more 
than  the  worth  of  901.  a  year  -^rtiich  they  pay, 
because  they  get  this  70001.  a  year  from  endow- 
ment thrown  in  in  some  way.  We  submit, 
therefore,  that  the  case  is  brought  within  the 
exemption. 
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July  12. — The  following  judgments  were  read : 
Gbantham,  J. — In  this  case  we  are  asked  to 
say  whether  the  buildings  belonging  to  and  used 
by  the  Royal  Holloway  College  for  the  education 
01  women  come  within  the  exemption  from  inha- 
bited house  duty  allowed  to  "  charity  schools  " 
under  schedule  B.  of  48  Geo.  3,  c.  55.  In  other 
words,  we  have  to  determine  whether  Holloway 
College  is  a  "  charity  school "  within  the  meaning 
of  that  exemption,  and  the  young  women  enjoying 
the  benefit  with  all  the  luxuries  of  a  collegiate 
education  are  "  charity  scholars."  The  commis- 
sioners have  held  that  they  are,  that  is,  that  the 
buildings  are  exempt  as  a  charity  school.  The 
firat  point,  a  preliminary  one,  which  we  have  to 
determine  is  whether  or  not  the  question  is  one  of 
fact  or  of  law.  If  of  fact,  we  have  no  power  to 
alter  the  decision  of  the  commissioners,  if  of  law, 
we  hare.  If  it  is  one  of  fact  it  is  only  necessary 
to  read  the  prospectus  and  report  of  the  governors 
to  see  that  the  commissioners  have  decided 
wrongly,  though  we  could  not  correct  their  deci- 
sion, for  it  is  impossible  to  contend  as  a  fact  of 
ereiy  day  life  that  a  school  or  college  where  every 
scholar  or  student  pays  902.  a  year,  can  be  a 
charity  school,  and  it  can  only  be  so  treated  as  a 
fiction  of  law.  As  it  is  admitted  that  the  com- 
missioners arrived  at  their  decision  in  consequence 
of  thor  application  to  this  case  of  certain  legal 
decisions  on  the  interpretation  of  the  word 
"charity"  as  applied  to  tmst  estates,  I  have  no 
donbt  that  this  is  a  question  of  law,  and  one  on 
which  our  decision  is  properly  sought.  Before 
aUempting  to  apply  the  law  as  laid  down  in  other 
cases,  let  us  see  clearly  what  the  facte  are,  because 
if  the  facts  are  different  the  application  of  the 
same  law  must  be  wrong.  The  college  was  built 
—I  am  reading  from  the  prospectus — "  to  enable 
Tonne  women  to  carry  on  their  studies  after  they 
have  left  school  imder  specially  healthy  conditions, 
and  with  all  the  advantages  of  collegiate  life,"  and 
provision  is  accordingly  made  for  instruction  in 
all  the  higher  brajiches  of  education.  It  may  be 
tiiat  under  modem  ideas  of  the  higher  education 
of  the  masses  all  these  advantages  may  some  day 
or  other  be  provided  for  those  who  are  the  object 
of  charity,  out  can  it  be  said  in  this  case  that 
they  are  provided  for  those  who  are  the  objects 
of  charity  when  we  find  that  the  recipients  of 
these  advantages  have  to  pay,  and  therefore  can 
afford  to  pay,  for  them  301.  a  term,  that  is,  902.  a 
year,  payable  in  advance,  besides  extras  for 
doctors,  tees  for  examination,  and  all  the  inevitable 
extras  to  be  found  in  high-class  ladies  schools  the 
chaiges  for  which  come  to  from  32.  3s.  to  52.  58.  a 
term,  or  92.  9».  to  152. 15g.  a  year,  making  for  the 
combined  advantages  the  large  sum  of  1462.  16<. 
per  annum,  and  that  too  without  laundress 
charges,  which  are  also  another  extra.  And  yet 
this,  it  is  said,  is  to  be  called  a  "  charity  school." 
Surely  the  bare  statement  of  these  facts  answers 
the  question,  and  no  law  can  be  so  illogical  as  to 
say  that  legally  this  is  "  a  charity  school."  I 
have  sot  forgotten  that  large  sums  are  given  by 
»ay  of  scholarships,  which  reduce  the  cost  of  the 
education  to  those  who  obtain  them;  but  they 
•re  not  given  on  account  of  poverty,  but  on  account 
of  intellectual  merit,  and  those  least  requiring 
pecnniary  aid  may,  and  often  do,  obtain  them,  so 
that  the  existence  of  these  scholarships  does  not 
wally  affect  the  question.  Why  is  it.  then,  that 
it  is  suggested  that  this  is  a  "  charity  school  ?" 


Because,  it  is  said,  so  large  a  part  of  the  expenses 
of  the  college  ai'e  met  by  the  endowment  fund 
provided  by  a  generous  donor,  and  that  the  exist- 
ence of  that  fund  brings  it  within  the  principle 
of  previous  decisions  on  the  question,  and  that  we 
are  bound  by  those  decisions.  True  it  is  that  at 
present  a  large  proportion  is  so  provided,  but 
that  is  only  temporarily  so,  and  year  by  yeai-  as 
the  colle^  increases  in  numbers  that  proportion 
will  diminish.  The  endowment  fund  may  be 
taken  to  be  a  fixed  fund  of  75002.  a  year,  while  the 
funds  derived  from  fees  for  the  year  1893  were 
also  about  the  same,  namely,  75002.,  and  as  the 
gross  annual  expenditure  was  about  15,0002.  in 
1892-93,  the  fees  provided  about  half.  But  that 
wa«  the  proportion  when  the  college  only  had 
ninety  students,  whereas  vrith  the  full  comple- 
ment of  200  students  for  which  the  college 
was  erected  and  endowed,  the  proportion  vdll  be 
endowment  75002.  and  fees  18,0002.,  without 
any  extras  ;  in  other  words,  about  one- 
fourth  only  will  be  derived  from  the  endowment 
fund,  while  the  annual  application  of  the  fund 
makes  the  endowment  proportion  still  less  impor- 
tant, for  I  find  that  even  now  the  fees  received  are 
far  more  than  sufficient  to  pay  the  whole  cost  of 
tuition  and  household  expenses,  the  fees  being 
75642.,  and  the  tuition  and  household  expenses 
58762.  Notwithstanding  this  anomalous  state  of 
things  it  may  be,  however,  that  we  are  bound  by 

frecedent  or  by  decisions  of  judges  in  other  cases, 
can  find,  however,  no  case  which  is  applicable  to 
such  facts  as  these.  The  nearest  case  to  them  is 
the  case  of  the  Oovemors  of  the  Charterhouse  v. 
Lainarque  {uhi  sup.),  where  it  was  held  that  the 
school  was  not  a  charity  school.  I  admit  that  the 
proportion  the  income  from  endowed  funds  bore 
to  tne  amounts  paid  by  the  boys  was  apparently 
less  than  in  this  case,  but  the  principle  was  the 
same.  Originally  that  school  was  founded  for 
the  purpose  of  pi-oviding  gratuitous  education 
entirely ;  now  its  main  olsject  is  not  to  provide  a 
gratuitous  education,  but  to  provide  for  those  who 
can  pay  the  necessary  fees  a  high  class  public 
school,  and  it  must  not  be  forgotten  that  the 
Charterhouse  School  buildings  at  Godalming 
were,  as  I  understand  it,  origmally  built  out  of 
endowment  money,  in  tie  same  way  that  the 
buildings  were  ei«cted  at  the  Holloway  College, 
so  that  free  buildings  do  not  make  a  chanty  school, 
and  as  the  primary  object  of  this  college  is  not 
free  education,  but  the  highest  class  education 
combined  with  the  luxuries  of  college  life  it  would 
require  a  very  strong  authority  to  make  me  con- 
clude that  this  was  a  "  charity  school."  I  do  not 
forget  that  I  was  pressed  very  fairly  during  the 
course  of  the  ai^ument,  with  my  own  judgment 
in  the  case  of  The  Commissioners  of  Income  Tcu 
V.  Pem«e2  reported  as  Reg.  v.  Commissioners  of 
Income  Tax  (59  L.  T.  Rep.  at  p.  836),  as  that  judg- 
ment was  afterwards  upheld  in  the  Court  of  Appeal, 
and  in  the  House  of  Lords,  a  judgment  given 
by  me  with  a  good  deal  of  hesitation  as  I  was 
differing  from  the  unanimous  judgment  of  three 
Scotch  juc^s  of  great  eminence,  and  of  the  then 
Lord  Chief  Justice  of  England — Lord  Coleridge. 
But  not  only  were  the  circumstances  there 
entirely  different,  but  the  section  of  the  Customs 
Act  which  we  had  to  interpret  and  apply  was  an 
entirely  different  section  from  this.  There  we  had 
to  determine  what  was  "  a  charitable  trust,"  and 
the  moment  you  get  into  trusts  you  come  within 
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the  range  of  inimmerable  decisions  of  tte  Conrt 
of  Chancery,  and  the  fact  that  the  Income  Tax 
Acts  have  specially  relieved  property  applied  to 
charitable  trnsts  from  paying  income  &x  is  a 
long  way  from  showing  that  buildings,  in  which 
charitable  trust  funds  are  applied  in  the  main- 
tenance of  the  building,  and  the  partial  provision 
and  education  of  the  inmates,  are  not  profitably 
used  when  the  inmates  themselves  pay  annually 
BO  large  a  sum  for  the  advantages  they  derive  as 
is  paid  in  this  college.  I  quite  agree  with  the 
decision  of  my  brother  Charles  in  the  case  of 
Cawse  V.  The  iToUingham  Lunatic  Hospital  {ubi 
«itp.),  that  the  word  "  poor  "  in  the  exemption  of 
"houses  provided  for  the  reception  or  relief  of 
poor  persons "  only  applies  to  the  "  house  "  so 
provided.  But  we  must  not  forget  that  the  other 
-  words  in  the  schedule  "  hospital  or  charity  school," 
indicate  buildings  for  the  use  of  which  no  pecu- 
niary advantage  is  obtained,  and  interpreting  the 
word  "  charity  "  you  cannot,  therefore,  divorce  it 
from  the  word  "  school,"  so  that  we  have  not  to 
determine  what  is  a  "charity,"  or  what  is  a 
"  charitable  purpose,"  which  has  been  the  question 
in  so  many  of  the  cases  cited  during  the  argu- 
ment, but  what  is  a  "  eharitj  school."  I  have  not 
alluded  to  the  other  cases  cited  during  the  course 
of  the  argument,  becanse  I  can  find  nothing  in 
the  judgments  there  delivered  helping  us  to  a 
decision  in  this  case ;  but  for  the  reasons  above 
given  in  my  judgment  this  college  and  buildings 
are  not  exempt  from  inhabited  house  duty,  as 
coming  within  the  exemption  of  the  Act  48  Gteo.  3, 
c.  55,  schedule  B. 

Chaeles,  J. — I  agree,  but  as  we  are  difFering 
from  the  opinion  of  the  commissioners,  and  as  I 
have  written  the  reasons  for  my  opinion,  I  think 
I  had  better  read  them.  The  question  in  this  case 
is  whether  the  Royal  HoUoway  College,  at  Egham, 
is  exempt  from  inhabited  house  duty.  The  com- 
nussioners  to  whom  the  governors  of  the  college 
appealed  against  the  assessment  which  had  been 
made  upon  them,  were  of  opinion  that  the  college 
was  exempt,  on  the  ground  that  it  was  a  charity 
school  within  the  meaning  of  48  Greo.  3,  c.  55, 
schedule  B.  By  that  statute  (which  was  repealed 
by  4  &  5  Will.  I,  c.  19,  but  i-e-enacted  by  14  &  15 
Vict.  c.  36),  "any  hospital,  charity  school,  or 
house  provided  for  the  reception  or  relief  of  poor 
persons,"  is  exempted  fi-om  inhabited  house  duty. 
The  cases  which  have  been  decided  upon  this 
schedule  have  reference  to  three  classes  of  insti- 
tutions ;  first,  institutions  wholly  self-supporting ; 
secondly,  institutions  wholly  dependent  upon 
endowments ;  and  lastly,  institutions  partly 
supported  by  endowments,  or  otherwise  self- 
supporting.  With  regard  to  the  first  class  of 
cases  there  is  no  doubt  that  they  do  not  fall  within 
the  exemption,  which  it  has  been  held  must  be 
restricted  to  institutions  maintained  wholly  or  in 
part  by  charity.  Thus  in  Needham  v.  Bowers 
(ubi  sup.),  an  endowed  hospital  for  the  reception 
of  insane  persons  founded  by  charitable  donations, 
but  supported  entirely  out  of  payments  made  by 
the  patients  was  held  not  to  be  exempt.  With 
regard  to  the  second  class  of  cases,  there  is  equally 
no  doubt  that  they  do  fall  within  the  exemption, 
whether  they  be  "hospitals,"  "charity  schools," 
or  "  house  provided  for  the  reception  or  relief  of 
poor  persons."  It  is  in  the  third  class  of  cases, 
the  class  to  which  Holloway  College  admittedly 
belongs,  that  we  are  met  witii  pointi  of  difficulty. 


It  has,  however,  been  decided  that  the  exemptton 
does  apply  to  an  institution  possessed  of  a  gab- 
stantial  charitable  endowment,  notwithstanding 
the  fact  that  it  also  derives  income  from  the  pay- 
ments made  by  inmates  sufficient  in  some  yean 
to  cover  the  whole  expenditure :  {Cawse  v.  The 
Nottingham  Lunatic  Hospital  {uM  sup.)  But  the 
applicEibility  of  the  exemption  can  hardly  depend 
upon  the  exact  proportion  in  any  particular  year 
between  the  income  from  endowments  and  that 
from  other  sources.  It  must  depend,  I  think  (as 
was  pointed  out  in  Cawse  v.  The  Nottingham 
Lunatic  Hospital  (ubi  sup.),  not  upon  the  con- 
sideration of  any  particular  year,  but  upon  the 
character  of  the  institution  itself.  This,  more- 
over, was  the  test  applied  in  The  Qovemon  of 
Charterhouse  School  v.  Lainarque  {ubi  sup.),  where 
the  court  held  that  the  modem  school  of  Charter- 
house was  not  a  "  charity  school,"  although  con- 
siderable benefit  was  derived  from  the  funds  of 
the  original  foundation,  especially  in  regard  to 
scholarships  and  exhibitions.  The  question  is 
there  treated  as  one  of  degree  to  be  decided  upon 
the  facts  of  each  particular  case,  and  this  seems 
to  me  to  be  the  only  satisfactory  way  of  dealing 
with  the  matter.  The  facts  in  the  cajse  must  first 
be  ascertained,  and  then  the  question  of  law  arises 
whether  these  facts  bring  the  particular  hospital 
or  school  whose  liability  is  under  consideration, 
within  the  exemption  clause.  The  question  then  to 
be  determined  is,  what  is  the  character  of  Holloway 
College.  Can  it  be  said  to  be,  taken  aa  a  whole, 
"  a  charity  school  ?  "  Now,  I  do  not  propose 
to  give  any  definition  of  tiie  word  "  clutrity,  as 
used  in  schedule  B.  Bnt  I  think  there  can  be  no 
doubt  that  the  language  of  the  schedule  contem- 
plates institutions  whose  primary  object  is  the 
maintenance  or  education  of  those  who  cannot,  in 
the  one  case  afford  to  maintain  themselves,  or  in 
the  other  case,  to  pay  for  their  own  edacation : 
institutions  in  other  words  eleemosynary  in 
character.  A  "hospital"  certainly  is  primarily 
intended  to  receive  patients  who  do  not  pay  for 
their  treatment.  "A  house  provided  for  the 
reception  or  relief  of  jraor  persons "  is  a  pot- 
house and  nothing  else ;  and  the  words  "  charity 
school"  must,  in  my  opinion,  be  interpreted 
having  regard  to  the  preceding  and  succeeding 
words,  as  a  "  school  primarily  intended  for  the 
supply  of  gratuitous  education."  If  that  con- 
dition is  fulfilled,  then  the  exemption  will  be 
available,  even  although  the  pupils  who  ore 
educated  contribute  towards  the  expense  of 
education ;  just  as  a  "  hospital "  remains  a  hospital 
entitled  to  exemption,  although  in  a  particular  year 
it  may  receive  fees  to  a  large  amount  from  i»Ting 
patients.  But,  in  the  case  of  Holloway  College, 
there  does  not  appear  to  have  ever  been  an  inten- 
tion to  supply  gratuitous  instruction  to  any 
fupil,  rich  or  poor.  I  say  "  rich  or  poor,"  because 
respectfully  agree  with  the  observations  of  Lord 
Herschell  and  Lord  Macnaghten  in  the  case  of 
The  Income  Tax  Commissioners  v.  Pemsel  (65  L.  T. 
Rep.  at  pp.  633,  637 ;  (1891)  A.  C.  at  pp.  571,  583. 
to  the  effect  that  many  "  charities  may  exist 
which  are  not  for  the  relief  of  mere  pecuniary 
necessity.  The  object  of  the  founder  of  tiie 
college  was  to  enable  young  women  "  to  cany  on 
their  studies  after  they  have  left  school  under 
specially  healthy  conditions,  and  with  all  the 
advantages  of  a  collegiate  life."  Instruction  is 
provided  for  the  degrees  of  the  London  tTniversityf 
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and  for  the  pass  and  honour  examinations  at 
Oxford.  The  college  was  opened  for  work  in  Oct. 
1887,  in  buildings  erected  bj  Thomas  HoUoway, 
At  Egham,  at  his  own  cost,  upon  land  provided 
by  him  between  the  years  1876  and  1883.  In  the 
latter  year  he  endowed  the  college  with  the  sum 
of  300,0002.,  and  directed  that  sum  to  be  applied 
for  the  benefit  of  the  college  in  paying  off  the 
building  debt  (if  any),  in  furnishing  and  equip- 
ping the  college,  in  establishing  scholarships, 
exhibitions,  and  prizes,  in  paying  the  salaries  of 
professors  and  teachers,  and  otherwise  in  de- 
fraying the  domestic  and  other  expenses  incurred. 
The  average  income  from  the  endowment  under 
the  trust  and  from  other  benefactions  for  the  last 
four  years  has  been  7800Z.  per  annum,  and  is  at 
present  largely  in  excess  of  the  income  received 
from  the  fees  of  students,  who,  however,  are 
rapidly  increasing  in  number.  The  students  pay 
901.  each  a  year,  which  cover  all  expenses  except 
latmdress,  medical  attendance,  fees  tor  university 
examinations  and  individual  lessons  in  special 
snbjects.  For  this  sum  each  student  no  doubt 
receives,  in  consequence  of  the  mode  in  which  the 
endowment  fund  is  used,  more  educational  ad- 
vantages and  greater  material  comfort  than  conld 
he  supplied  to  her  in  return  for  the  fees  she  pays. 
Does  this  circumstance  make  the  college  a 
'"charity  school  ?  "  I  think  not,  and  I  base  this 
opinion  not  iix)on  any  comparison  between  the 
receipts  in  any  particular  year  from  fees  and 
those  from  endowment,  bnt  upon  the  view  which 
Itake  of  the  character  of  the  institution  itseU. 
It  was  not  in  its  origin,  and  never  has  been,  one 
of  an  eleemosjmary  character,  and  the  mere  fact 
tliat  in  a  boarding-school  in  which  a  considerable 
fee  is  charged  the  inmates  obtain  various  advan- 
tages and  comforts  from  an  endowment  is  not  in 
my  opinion  sofficirait  to  constitute  the  school  a 
"charity  school."  For  this  reason  I  think  my 
judgment  in  this  case  must  be  for  the  appellant. 
Judgment  for  the  appellant  toith  eo$ts. 

Solicitor  for  the   appellant.    The    SoKeitor  of 
Inland  Revenue. 

Sdidtors  for  the  respondenta,  Etoart  Jukes  and 
Gore. 


MoTiday,  July  29. 
(Before  Pollock,  B.  and  Wbight,  J.) 

Bsa.  V.  Thx  Ikcobpobated  Law  Socibtt.  (a) 

Solieitora — Incorporated  Law  Society — StattUory 
Commiitee — Complaint  of  miteond'oet  agaiiut 
ttMeUor — IHteretion  of  committee  to  refuse  to 
tiUertain  complaint — Mandamus — Solicitors  Act 
1888  (51  *  52  Vict.  c.  65),  as.  12, 13, 19. 

The  eommiitee  of  the  Incorporated  Law  Society, 
created  under  the  Solicitors  Act  1888  for  the 
purpose  of  hearing  complaints  against  solicitors 
on  the  ground  of  misconduct,  have,  under  sect. 
13,  a  discretion  at  any  period  of  the  inquiry 
when  the  case  is  before  them,,  to  refuse  to  proceed 
farther  wiih  the  inquiry,  if  they  are  satisfied 
upon  the  m/iterials  before  them,  that  there  is  no 
prima  facie  ease  of  m.isconduct  against  the 
lolicitor. 

In  lueh  a  ease,  although  the  committee  have  refused 
tojnroceed  on  the  ground  that  there  is  no  prima 
fscie  case,  the  complatnoMt  may,    nevertheless, 

<«)B«S)or«ed  hy  W.  W.  Obb,  Esq.,  B&rri«ter-at-Law. 


apply   directly   to   the  court    itself,  under    the 
proviso  in  the  13th  section,  and  the  court  will 
have  power  to  deal  with  the  application,  not- 
withstanding the  refusal  of  the  committee. 
The  committee  having  considered   the  affidavit  of 
the  complaijumt  in  a  case  before  them,  refused 
to    proceed  or  require    the    attendance  of   the 
solicitor  on  the  ground  that  no  prima  facie  case 
was  made  out.    A  rule  for  a  mandamus  having 
been  obtained  .- 
Keld,  that  the  rule  ought  to  be  discharged  on  two 
grou/nds,  (1)  that  the  committee  had  a  discretion 
to  act  as  they  had  done,  and  that  the  court  ought 
not  to   interfere  with  their  discretion,  arid  (2) 
that  there  was  another  more  convenieni  remedy 
open  to  the  com,plainant,  namely,  a  direct  appli- 
cation to  the  court  itself,  and  that  tlierefore  the 
remedy  by  mandamus  ought  not  to  be  granted. 
BrLE  for  a  mandamus  to  the  statutory  committee 
of    the    Incorporated  Law    Society,   constituted 
under  the  Solicitors  Act  1888,  ordering  them  to 
hear  and  determine  a  complaint  brought  against 
two  solicitors  who  practised  in  partnership  as  a 
firm,  by  Ifr.  Robert  Chapman,  a  solicitor,  at 
whose  instance  this  rule  was  obtained. 

It  appeared  from  the  affidavits  that  the 
solicitors  complained  of  had  acted  as  solicitors, 
and,  to  a  certain  extent,  as  financiers,  to  one  A.., 
who  was  engaged  in  building  operations,  and  that, 
after  A.'s  death,  they  acted  lor  his  widow  and 
administratrix. 

Disputes  arose  between  the  parties,  and  an 
action  for  an  account  was  commenced  against  the 
solicitors  in  question  by  the  widow,  through  the 
complainant,  Mr.  Chapman,  as  her  soUcitor. 
This  action  was  tried  before  Bomer,  J.,  and  lasted 
several  days,  and  judgment  was  given  in  the 
action  in  1892,  and  a  lengthy  taxation  of  a  bill  of 
costs  took  place  before  a  taxing  master. 

On  the  12th  Oct.  1892  an  application  was  made 
by  Mr.  Chapman,  who  was  not  the  plaintiff  in  the 
action,  but  who  was  acting  as  solicitor  for  the 
plaintiff,  to  the  committee  of  the  Incorporated 
Law  Society  to  require  the  solicitors  in  question 
to  answer  the  matters  contained  in  his  affidavit. 
This  application  was  before  the  committee,  and 
was  considered ;  and  the  committee,  through 
their  secretary,  wrote  to  Mr.  Chapman  on  the 
26th  Oct.  1892,  "  that  they  were  of  opinion  that 
the  affidavit  in  support  does  not  disclose  a  case 
with  which  they  can  deal." 

Litigation  was  then  pending,  and  the  taxation 
was  proceeding  before  the  taxing  master;  and 
after  the  taxation  was  over,  Mr.  Chapman  again, 
on  the  2lBt  May  1895,  made  another  affidavit  and 
another  application  to  the  committee  to  call  upon 
the  same  solicitors  to  answer  the  matters  con- 
tained in  the  affidavit. 

The  affidavit  upon  which  this  second  application 
was  based  was  considered  by  the  committee  on 
the  30th  May  1895,  who  passed  a  resolution : 

That  applioant  be  informed  that  all  the  matters 
appear  to  have  come  before  the  judge,  and  to  have  been 
considered  in  the  action  brought  by  Mrs.  A.  Most  of 
them  are  qneationa  of  taxation  or  of  mistakes  in  acconnts 
of  long-atanding  between  the  solicitora  and  their  clients 
now  deceased  whom  they  were  financing.  The  repre- 
sentative of  the  deceased  client  does  not  join  in  the 
affidavit.  The  real  complainant  mnat,  except  nnder 
very  apecial  oircamatancea,  pledge  her  belief  in,  and 
make  herself  responsible  for,  the  charges  made.  But 
the  affidavit  read,  with  thf>.t  made  in  Oct.  1892,  does  not 
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disclose  a  case  in  which  the  committee  can  properly 
order  an  inquiry  under  the  ^licitors  Act  1888. 

Mr.  Chapman  was  informed  of  this  resolution 
by  a  letter  on  the  31et  May,  and  in  reply  he 
wrote  stating  that  the  principal  classes  of  charges 
against  the  solicitors  were  that  they  manufactured 
improper  bills  of  costs  by  making  fictitious 
charges;  that  they  made  false  entries  in  their 
ledgers  and  accounts  rendered  to  their  clients  to 
cheat  them  ;  that  they  made  false  representations 
to  the  court  to  deceive  the  court ;  and  that  some 
of  the  work  for  which  charges  had  been  made 
had  not  in  fact  been  done,  and  stating  that  his 
petition  showed  a,  prima  facie  case  to  be  answered 
by  the  solicitoi-s. 

This  letter  and  the  two  affidavits  of  Mr.  Chapman 
were  again  considered  by  the  same  committee  on 
the  20th  June  1895,  and  they  resolved  to  adhere 
to  their  former  decision,  and  the  grounds  upon 
which  the  committee  based  their  decision  were 
set  out  in  the  affidavit  made  by  the  chairman  of 
the  committee,  who  stated  that  since  the  Act 
came  into  operation  764  applications  against 
solicitors  had  been  made  to  the  committee,  and  in 
421  of  these  cases  the  committee,  after  considera- 
tion of  the  affidavits,  came  to  the  conclusion  that 
no  further  investigation  was  necessary,  and  in  no 
other  case  except  the  present  has  such  decision 
of  the  committee  been  the  subject  of  appeal ;  and 
he  submitted  that  in  all  cases  where  the  com- 
mittee in  their  discretion  decide  that  sufficient 
grounds  of  professional  misconduct  ore  not  dis- 
closed by  the  affidavit  it  would  be  a  great  hard- 
ship to  and  oppression  on  the  solicitors  com- 
plained of  if  the  committee  were  to  fix  a  day  for 
hearing  in  order  to  hold  a  further  investigation, 
and  so  compel  the  solicitor  to  attend  by  counsel 
and  witnesses  to  meet  a  complaint  which  if  fully 
proved  did  not  establish  any  charge  of  mis- 
conduct. 

This  rule  was  then  obtained,  the  question 
being  whether  the  committee  had  a  discretion  to 
refuse  the  application  when  they  were  of  opinion 
that  no  prima  facie  case  was  made  out  against 
the  solicitor  whose  conduct  was  complained  of. 

The  Solicitors  Act  1888  (61  &  52  Tict.  c.  65) 
provides : 

Sect.  12.  For  the  purpose  of  hearing*  any  application 
to  strike  a  solicitor  off  the  roll  of  solioitore,  or  an 
application  to  require  a  solicitor  to  answer  allegations 
contained  in  an  affidavit,  the  Master  of  the  BoUs  shall 
appoint  a  committee  of  not  less  than  three  nor  more 
than  seven  of  the  members  of  the  oooncil  of  the  society, 
in  this  Act  colled  "  the  committee."  .  .  .  No  appli- 
cation shall  be  heard  before  less  than  three  members  of 
the  committee. 

Sect.  13.  An  application  to  strike  the  name  of  a  soli- 
citor off  the  roll  of  solicitors  (whether  at  the  instance 
of  the  solicitor  himself  or  of  any  other  person),  or  an 
application  to  require  a  solicitor  to  answer  allegations 
contained  in  an  affidavit,  shall  be  made  to  and  shall  be 
heard  by  the  committee,  in  accordance  with  rules  to  be 
made  under  the  authority  of  this  Act.  The  committee, 
after  hearing  the  case,  shall  embody  their  finding  in  the 
form  of  a  report  to  the  Hif;h  Court  of  Justice,  except 
where  the  application  is  made  at  the  instance  of  the 
solicitor  himself,  in  which  case  the  report  shall  be  made 
to  the  Master  of  the  Bolls,  who  shall  make  such  order 
thereon  as  he  shall  think  fit.  If  the  committee  are  of 
opinion  that  there  is  no  primd  facie  case  of  misconduct 
against  the  solicitor,  the  society  need  not  take  any 
farther  proceedings ;  but  if  the  committee  are  Of  opinion 


that  there  ia  a  primA  faeie  case  it  shall  be  the  duty  cf 
the  society  to  bring  the  report  of  the  committee  before 
the  court.  The  report  shall  have  the  same  effect,  and 
shall  be  treated  by  the  court  in  the  same  manner  as  a 
report  of  a  master  of  the  court;  and  the  court  may 
make  such  order  thereon  as  to  the  court  may  seem  fit 
Provided  that  any  person  who,  but  for  this  Act,  would 
have  been  entitled  to  apply  to  the  court  to  strilv  a 
solicitor  off  the  roll  of  solicitors,  or  to  apply  to  reqidie 
a  solicitor  to  answer  allegations  contained  in  an  affidavit 
shall  be  entitled  so  to  apply  although  the  committee  are 
of  opinion  that  there  is  no  primd  faeie  case  of  mis- 
conduct against  the  solicitor,  and  shall  be  entitled  to  be 
heard  if  the  society  brings  the  report  of  the  committee 
before  the  court. 

Sect.  19.  The  Master  of  the  Bolls,  or  any  judge  of  tiie 
High  Court,  may,  notwithstanding  anything  in  this  Act, 
exercise  any  jurisdiction  over  solicitors  which  h«  mi|^t 
have  exercised  if  this  Act  had  not  been  passed. 

Sir  Edward  Clarke,  Q.C.  and  Hollams,  for  the 
committee,  showed  cause  against  the  rule. — There 
are  two  answers  to  this  application  for  a  mandia' 
mug.  In  the  first  place,  we  sav  that  the  Act  in 
express  terms  gives  the  committee  a  discretion, 
and  a  discretion  to  be  exercised  at  any  sta^  of 
the  proceedings.  Sect.  13  says,  "  If  the  committee 
are  of  opinion  that  there  is  no  primd  fade  case 
against  the  solicitor  then  the  society  need  not 
take  any  further  proceedings."  That  is  as  plain 
as  it  possibly  can  be,  and  clearly  gives  the  com- 
mittee a  discretion  in  the  matter.  If  it  were  not 
BO,  and  if  the  committee,  although  they  felt  that 
no  case  was  disclosed  which  the  solicitor  ought 
properly  to  be  called  upon  to  answer,  were  never- 
theless compelled  to  go  on  and  to  require  tie 
solicitor  to  appear  before  them  with  counsel  and 
witnesses  to  answer  an  allegation  which,  even  if 
proved,  would  not  amount  to  misconduct,  if  that 
were  so,  it  would  be  a  very  serious  matter  and 
would  be  most  oppressive  not  only  to  the  solicitor 
concerned,  but  also  to  the  committee  themselves, 
whose  valuable  services  are  voluntarily  given  for 
these  purposes,  and  whose  time  would  thus  be 
occupied  in  investigating  baseless  charges,  which 
it  would  be  impossible  for  them  to  do  having 
regard  to  their  own  business.  In  the  present  case 
the  complaints  have  reference  to  detailed  charges 
made  in  the  course  of  a  long  litigation,  and  the 
committee,  after  fully  considering  the  aiffidavits, 
took  the  view  that  the  matters  complained  of  in 
reference  to  the  taxation  of  costs  might  very  well 
have  been  mistakes  or  overcharges  made  bond  fide, 
and  in  the  absence  of  any  complaint  by  the  chent 
herself,  or  of  any  unfavourable  observations  by 
the  taxing  master  or  the  judges  the  committee 
thought  that  they  would  not  be  justified  in 
deciding  that  a  case  of  professional  misconduct 
had  been  made  out  against  the  solicitors  so  as  to 
render  it  necessary  that  they  should  be  reauiredto 
attend  an  inquiry  before  the  committee.  ^Theie  is 
another  answer  to  this  application,  namely,  that 
if  the  applicant  is  dissatisfied  with  the  decision  of 
the  committee  he  can  still,  under  the  proviso  in 
sect.  13,  apply  to  the  court. 

Finlay,  Q.C.  {Levett,  Q.C.  and  A.  T.  Lawrence 
with  him),  for  the  solicitors  complained  of.— 
There  is  one  consideration  which  disposes  of  this 
application  for  a  mandamwt.  In  the  first  place 
the  gi-anting  of  this  writ  is  discretionary,  and 
secondly,  it  will  not  be  g^ranted  where  there  is 
another  remedy  open  to  the  party  applying. 
[Weioht,  J.  —  "  No   other  equally  convenient 
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remedy  "  is  the  legal  formula].  The  18th  section 
apTea  a  much  more  convenient  remedy  than  man- 
datnus ;  it  g^ves  direct  access  to  the  court.  The 
oppression  would  be  intolerable  if  the  view  of  the 
applicant  were  to  prevaiL  Under  the  old  procedure 
tHe  applicant  had  fii-st  to  go  to  the  court,  and  the 
court,  if  it  thought  there  was  a  prima,  faeie  case, 
directed  an  inquiry  before  a  taxing  master. 
Now  it  is  eaid  that  this  committee,  constitated 
of  the  most  eminent  men  in  the  profession, 
are  to  be  bound  to  spend  any  amount  of 
time  in  investigating  any  complaint,  however 
frivolous  or  vexatious,  and  that  oould  not 
have  been  the  intention  of  the  Act.  Here 
the  oommittee,  on  reading  the  affidavits,  came 
to  the  conclusion  that  there  was  no  case  to  be 
answered. 

Willit,  Q.C.  (Bose-Innet  with  him),  in  support 
of  the  rule. — Upon  the  true  consti-uciaon  of  the 
Act  this  committee  has  no  jurisdiction  to  deter- 
mine whether  there  is  a  prima  facie  case  until 
after  they  have  heard  the  affidavits.  By  the  Act 
it  is  absolutely  clear  that  the  committee  can  only 
oome  to  a  conclusion  whether  there  was  a  prima 
facie  case  after  they  have  heard  the  case ;  the^ 
cannot  form  an  opinion  upon  the  mere  affidavit 
sent  in  to  them.  It  is  suggested  that  this 
application  is  an  abuse  of  the  process  of  the 
court,  but  it  is  obvious  here  that  the  matters 
complained  of  require  careful  examination  as 
to  the  conduct  of  these  solicitors.  (He  gave 
several  instances  of  alleged  overcharges  as  taken 
from  the  affidavit,  which  be  contended  constituted 
a  prima,  facie  case  for  inquiry  against  the 
solicitors,  but  they  are  not  material  for  the 
purpose  of  this  report.)  It  was  not  intended  by 
the  Act  to  transfer  to  the  oommittee  any  portion 
of  the  jurisdiction  which  the  court  previously 
exercised.  Under  the  former  practice  the  court 
heard  these  applications ;  they  examined  into  long 
afSdavits  and  took  pains  to  see  and  understand 
and  then  decide  whether  there  was  a  primM  fade 
case,  but  they  did  not  complain  of  the  length  of 
time  taken  up,  and  often  they  decided  that  there 
was  no  case  to  go  to  a  master.  The  Act  has  pro- 
vided the  course  to  be  taken  now,  and  has  done  so 
with  a  view  to  preserve  the  entire  jurisdiction  of 
the  court,  and  imder  the  Act  the  committee  must 
in  every  case  hear  and  have  the  parties  before 
them  and  make  a  report  to  the  court.  The  13tb 
section  says,  that  the  application  shall  be  made 
to,  and  "  shall  be  heard  oy  the  committee."  If 
"  hearing  "  means  without  allowing  any  person  to 
appear  in  support  of  the  appUcation,  tnen  they 
have  heard  the  application,  otherwise  not.  There 
is  no  discretion  left  to  them,  for  they  are  to  hear 
"  in  accordance  with  rules  to  be  made  under  the 
anthority  of  this  Act ; "  so  that  the  course  is 
exactly  defined  for  them.  The  committee,  "  after 
hearing  the  case  " — that  shows  that  they  must 
hear  the  case — "  shall  embody  their  finding  in  the 
form  of  a  report  to  the  High  Court."  "If  the 
committee  are  of  opinion" — uiat  is,  after  hearing 
— "  that  there  is  no  prima  fade  case,"  then  they 
need  not  proceed  further.  The  Act  requires  them 
to  hear  the  case,  and  they  are  bound  to  hear  every 
bond  fide  application  whether  in  their  opinion  it 
constitutes  a  prima  facie  case  or  not,  and  they 
must  send  for  and  hear  both  sides,  and  the  bring- 
ing of  the  report  before  the  court  is  a  condition 
precedent  in  all  the  cases  to  the  court  hearing  the 
case. 


Pollock,  B. — This  case  is  one  in  which,  to  my 
mind,  the  rule  niti  was  very  properly  granted  in 
order  that  a  very  important  question  might  be 
discossed,  affecting  the  jurisdiction  which,  so  far 
as  the  Law  Society  is  concerned,  is  new,  having 
been  created  by  the  Act  of  1888.  It  seems  to  me 
that  the  chief  and  cardinal  point  that  the  court 
has  to  consider,  before  we  put  a  construction  on 
that  Act  and  the  rules  made  under  it,  is  that  the 
committee  of  the  Law  Society  are  placed,  not  in 
any  sense  in  the  position  of  the  court  itself,  but 
in  substitution  of  the  master,  whose  duty,  before 
the  passing  of  the  Act,  it  woald  be  to  make  the 
report  of  facts  in  order  to  assist  the  court  in 
coming  to  a  conclusion.  It  is  quite  clear  that 
before  this  Act  the  master  would  have  no  duty 
except  of  a  subsidiary  character  to  perform,  and 
that  any  question  as  to  whether  an  Inquiry  was 
necessary,  or  whether  the  facts  made  it  proper 
that  the  court  should  direct  an  inquiry,  was  a 
question  for  the  court  itself.  It  is  true  that  when 
this  Act  was  passed  in  1888  it  assumed  that  the 
application  should  be  made  in  the  first  place  to 
the  committee  of  the  Law  Society,  and  not  to  the 
court,  as  of  old.  But  that,  to  my  mind,  has  an 
impoi-tant  bearing  which  is  against  the  present 
application,  because  I  think  it  never  could  have 
been  the  intention  of  the  Legislature  to  aay,  that, 
whereas  in  times  past  inquiry  as  to  the  conduct 
of  a  solicitor  could  only  be  made  where  the  coui't 
had  first  considered  whether  there  was  a  prima 
fade  case  against  him,  now  in  future  under  all 
possible  circumstances,  except  in  applications  that 
are  not  hovA  fide,  the  committee  of  the  Law 
Society  shall  and  must  in  all  cases  inquire  and 
make  a  report  to  the  court,  although  they  may 
be  of  opinion  that  there  is  no  prima  facie  case. 
That  is  a  very  strong  ground  for  looking  to  see 
whether  the  Act  has  not  provided  for  a  much 
moi-e  rational  course,  whereby  a  discretion  is 
given  to  the  committee  of  the  Law  Society  at  any 
period  of  the  inquiry,  to  say  whether  they  think 
that  there  is  any  prima  fade  case  which  ought 
to  be,  not  only  dealt  with  or  not  dealt  with  by 
the  court,  but  which  ought  to  be  or  ought  not 
to  be  further  prosecuted  by  themselves.  In 
my  opinion  the  Act  is  so  framed  as  to  give 
them  that  discretion.  Notwithstanding  the  words 
used  in  sect.  13,  that  where  an  application 
shall  be  made  it  shall  be  heard  by  the 
committee,  we  find  afterwards  these  words : 
"  If  the  committee  are  of  opinion  that  there 
is  no  primA  facie  case  of  misconduct  against  the 
solicitor,  the  society  need  not  take  any  further 
proceedings."  I  think  that  includes  any  further 
proceedings  at  any  period  when  the  case  is  before 
them.  "  But  if  the  committee  are  of  opinion  that 
there  is  a  prima  facie  case,  it  shall  be  the  duty  of 
the  society  to  bring  the  report  of  the  committee 
before  the  court";  and  then  "the  report  shall 
have  the  same  effect,  and  be  treated  by  the  com-t 
in  the  same  manner  as  the  report  of  a  master  of 
the  court,"  clearly  preserving  the  distinction  I 
have  already  pointed  out  under  the  old  practice. 
Then  there  is  the  further  pravision  in  the  Act 
entitling  a  person  to  apply  to  the  court,  although 
the  committee  are  oi  opinion  that  there  is  no 
prima  facie  case  of  misconduct  against  the 
solicitor,  and  he  "'  shall  be  entitled  to  be  heard  if 
the  society  brings  the  report  before  the  court." 
Mr.  Willis  argued  from  these  last  words  that  the 
bringing  of  the  report  before  the  court  was  to  be 
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41  condition  precedent  in  all  cases.  It  is  cleai'  to 
me  that  this  portion  of  the  section  ia  dealing  with 
two  sets  of  things ;  first,  that  the  party  aggrieved 
is  entitled  to  apply,  although  the  committee  have 
■exercised  their  discretion,  and  have  said  there  is 
no  prima  facie  case,  and  therefore  have  made  no 
report ;  and  secondly,  that,  if  the  report  is  made, 
he  is  entitled  to  be  heard  when  the  society  brings 
the  report  before  the  court.  That  construction 
of  the  Act  is  not  only,  to  my  mind,  a  reasonable 
one,  but  it  brings  the  Act  into  'harmony  with  the 
procedure  of  this  court  before.  That  would  be 
sufficient  to  dispose  of  this  case,  but  I  think  it 
right  also  to  say  that  I  am  clearly  of  opinion  that 
this  is  a  case  in  which  the  court,  m  the  exercise  of 
its  discretion,  ought  not  to  grant  a  mandamus. 
The  well-known  rule  that  this  court  will  not  grant 
a  mandamits  where  there  is  a  remedy  which  is 
■equally  convenient,  has  been  thoroughly  estab- 
lished. It  was  stated  by  Lord  Campbell  as  long 
ago  as  the  case  of  Beg.  v.  The  Lords  Commiis- 
sioners  of  the  Treasury  (16  Q.  B.  357),  that  the 
-right,  if  it  exists,  must  be  a  legal  right,  and  there 
must  be  no  efficient  remedy  without  the  aid  of 
this  prerogative  writ;  and  Hill,  J.,  who  was 
specially  conversant  with  these  matters,  in  the 
■case  of  Be  Barlow  (5  L.  T.  Rep.,  at  p.  '290),  said 
it  was  well  settled  that,  where  there  was  a  remedy 
equally  convenient,  beneficial,  and  effectual,  a 
mandamus  will  not  be  granted.  Those  cases, 
came  before  Field,  J.  in  the  case  of  Beg.  v.  The 
Begistrar  (^  Joint  Stock  Companies  (69  L.  T.  Rep. 
•67 ;  21  Q.  B.  Div.  131),  and  before  myself  in  the 
case  of  Beg.  v.  The  Shropshire  Union  Company 
■(unreported  upon  that  point),  and  before 
Bowen,  L.J.  in  the  case  Be  Nathan  (51  L.  T.  Rep., 
at  p.  54;  12  Q.  B.  Div.,  at  p.  478),  in  which  he 
■entered  into  the  matter  very  fully,  and  approved 
of  those  decisions.  That  being  the  result  of  the 
decisions,  let  us  see  how  they  apply  to  this  case. 
Here  is  a  case  in  which  the  old  jurisdiction  of  the 
court  was  of  a  gua«t  domestic  character ;  a  juris- 
diction whereby  this  court  maintained  its  rights 
over  the  duties  and  deficiences  of  its  own  officers ; 
■and  it  was  a  mere  matter  of  convenience  whereby, 
in  1888,  the  committee  of  the  Law  Society  was 
substituted  for  the  master.  The  same  Act  which 
makes  the  substitution  provides  that  any  person, 
notwithstanding  anything  that  is  done  oy  the 
committee,  may  Btill  come  to  this  court.  That  is 
-also  further  dealt  with  by  sect.  19.  That  being 
so,  there  is  in  this  case  not  only  another  mode  of 
proceeding  but  a  mode  of  proceeding  which  is  not 
only  equaUy  convenient,  beneficial,  and  effectual, 
but  more  convenient,  more  beneficial  and  more 
•effectual,  and  more  apt  in  every  way  than  a  writ 
of  mandamus,  which  is  open  to  many  very  serious 
objections.  It  seems  that  on  both  grounds  this 
application  must  fail,  and  the  rule  ought  to  be 
discharged  with  costs. 

Weight,  J.- — I  am  of  the  same  opinion.  I 
think  for  three  reasons  the  application  fails.  It 
appears  to  me  that  on  the  ti-ue  constioiction  of  the 
Act  the  effect  of  it  is  that  applications,  instead  of 
being  made,  as  they  used  to  be  made,  to  the 
court,  shall  now  be  made  to  the  committee.  The 
court  used  to  refuse  in  its  discretion  to  grant  a 
rule  at  all  in  a  case  which  did  not  demand  in- 
■quiry.  I  think  it  follows  that  the  committee 
have  to  some  extent  at  any  rate  the  same  juris- 
■diction,  namely,  to  refuse  to  entertain  the  matter 
unless  some  reasonable  ground  is  brought  before 


them.  Where  the  matters  alleged,  if  they  were 
proved,  would  not  amount  to  professional  mis- 
conduct, it  seems  to  .me  clear  not  only  that  tho 
committee  may,  but  that  they  ought,  to  refuse  to 
put  the  parties  to  the  inconvenience  and  trouble 
of  an  inquiry  into  the  matter,  if  their  duty  is  not 
absolute,  as  I  think  it  is  not  absolute,  under  the 
Act.  Then  this  court,  in  the  exercise  of  its  dis- 
cretion, would  be  very  slow  to  interfere  with  the 
discretion  of  a  body  of  this  kind,  specially  selected 
by  Parliament  for  dealing  with  this  particnlai 
subject.  The  next  reason  is,  that,  even  if  that  is 
not  so,  I  think  they  are  very  much  in  tho  position 
of  a  magistrate  to  whom  an  application  is  made 
to  grant  a  warrant.  The  late  Lord  Chief  Justice 
said  they  were  in  the  position  of  a  grand  jury, 
and  might  throw  out  bills  if  there  was  not  a 
primA  facie  case  made  out.  I  prefer  to  take  the 
analogy  of  a  magistrate.  This  court  will  not 
issue  an  order  to  a  magistrate  to  grant  a  summons 
a^inst  a  person  alleged  to  have  committed  an 
offence,  unless  the  magistrate  has  declined  juris- 
diction on  grounds  he  ought  not  to  have  taken 
into  consideration.  So  I  tmnk  here  we  ought  not 
to  order  the  committee  to  proceed  unless  they 
clearly  appear  to  have  acted  on  some  groxmd  on 
which  they  could  not  refuse  judicially  to  enter- 
tain the  application.  Thirdly,  I  agree  that  we 
ought  to  be  influenced  by  the  consideration  that 
according  to  the  decision  of  the  Court  of  Appeal 
in  Be  Weare  (69  L.  T.  Rep.  522 ;  (1893)  2  Q.  B. 
439),  the  Court  of  Appeal  took  the  view  that 
sect.  19  of  the  Act  preserved  the  jurisdiction  of 
the  High  Court  to  act  on  its  own  motion,  if  it 
thinks  fit;  and  that  is  a  more  convenient  conne. 
to  my  mind,  than  issuing  a  mandamus  and  baring 
the  matter  twice  argued  here,  and  before  the 
committee  afterwards.  I  specially  wish  to  say 
that  in  my  judgment  there  might  be  cases  in 
which  this  court  would  have  power  to  order,  and 
ought  to  order,  the  committee  to  proceed  to  hear 
a  case,  because  they  are  in  a  better  position  in 
many  respects  for  dealing  with  some  of  theee  I 
cases  than  a  master  or  any  other  body  or  person  j 
coma  De.  -^^j^  discharged  with  costs. 

Solicitor  for  the  applicant,  Bobert  Chc^rman. 

Solicitor  for  the  Incorporated  Law  Society, 
E.  W.  Williamson. 

Solicitors  for  the  respondent  solicitors,  IVmwr, 
Freeling,  and  Parkin. 


May  21  and  July  31. 

(Befoi-e  Lord  Rttssell,  C.J.  and  Ohablbs,  J.) 

The  Attobdtet-Qenebal  «.  £i.i,is  and 

othebs.  (a) 

Bevenue  —  Account  duty  —  Persotial  prc^rij 
"voluntarily"  transferred  to  owner  and  other 
person  jointly  to  accrue  6y  sva-vivorship  on  death 
— Purchase  effected  "  in  concert  or  by  arrange- 
ment " — Liability  to  duty — Customs  and  Inland 
Bevenue  Act  1881  (44  Vict.  c.  12),  a.  38,  ««*• 
sect.  2  (6),  and  1889  (52  Vict.  c.  7),  «.  11. 

Sect.  38  of  the  Customs  and  Inland  Bevenue  Ad 
1881  renders  liable  to  account  stamp  duty  ofi 
personal  property  which  the  owner  has  "  volun- 
tarily "  caused  to  be  transferred  to  or  vested  i» 
himself  and  any  other  person  jointly,  so  that  lh« 

(a)  Beported  by  W.  W.  Obr,  Esq.,  Buriater-at-Law. 
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benejieial  oumerskip  therein  paise»  by  $urvivor- 
»hip  (m.his  death  to  tueh  other  per$on. 

Seld,  (hat  the  word  "  voluntarily,"  in  this  eate,  is 
not  used  in  the  sense  of"  without  consideration," 
but  in  its  ordinary  meaning  of  "freely,"  "  loith- 
out  eomptdsion,"  and  "not  under  any  obliga- 
tion." 

A.  verbal  arrangement  was  made  betvseen  a  husband 
and  wife  that  they  should  ea^h  contribute  in 
equal  shares  sv,ms  of  money  for  the  purchase  of 
railway  stocks  and  shares  upon  the  under- 
standing that  whatever  sums  either  of  them 
might  aopwrehase  in  their  joint  names  should  on 
the  decease  of  one  of  thembelong  to  the  survivor 
ahsolutely,  and  in  pursuance  of  this  arrangement 
investments  were  from,  time  to  tints  Tnade  and 
registered  in  their  joint  namst,  and  "such 
investments  were  made  on  the  express  agreement 
that  the  survivor  of  them  should  be  entitled  by 
rigTit  of  survivorship  to  the  stocks  and  shares  so 
bought."  The  husband  died  first,  having  be- 
queathed his  residuary  estate  to  his  vxidow  and 
his  children. 

Seld,  that,  upon  the  death  of  the  husband,  account 
stamp  duty  was  payable  in  respect  of  so  much  of 
the  stocks  and  shares  as  was  purchased  with 
money  belonging  to  the  husband,  as  such  property 
was  property  "  voluntarily  "  transferred  by  the 
husband  to  himself  and  his  wife  jointly  wUhin 
sect.  38  of  the  Customs  and  InlaTid  Revenue  Act 
1881,  and  was  also  property  purchased  "in 
concert  or  by  arrangement "  with  his  wife,  within 
sect.  11  of  the  Customs  and  Inland  BeDenve  Act 
1889. 

IirpOBMATiON  filed  by  the  Attorney-General  on 
behalf  of  the  Grown  against  the  ezecntors  of 
Arthur  Ellis,  to  recover  account  stamp  duty 
payable  under  the  Gnstoms  and.  Inland  Kevenne 
Act  1881  (44  Vict.  c.  12),  s.  88,  and  the  Customs 
and  Inland  Bevenue  Act  1889  (52  Vict.  c.  7),  s.  11, 
in  respect  of  certain  railway  stocks  standina;  at 
the  time  of  his  death  in  the  joint  names  of  hia 
wife  (one  of  the  defendants)  and  himself,  and  the 
duty  was  claimed  in  respect  of  so  much  of  the 
said  stocks  as  was  purchased  with  money  belonging 
to  the  said  Arthur  Ellis. 

'So  part  of  these  stocks  had  been  bought  solely 
with  money  belonging  to  Arthur  Ellis.  All  of 
them  had  in  fact  been  bought  with  money 
contributed  in  equal  shares  by  Arthur  Ellis  and 
hiB  wife  out  of  her  separate  esl^te. 

These  investments  were  made  from  time  to 
time  in  pursuance  of  a  verbal  arrangement  that 
whatever  sums  either  of  them  might  so  purchase 
in  their  joint  names  should,  on  the  decease  of 
snch  one  of  them  as  should  first  die,  belong  to  the 
sopvivor  absolutely. 

Arthur  Ellis  died  on  the  11th  Feb.  1891. 
By  his  win  he  devised  and  bequeathed  his 
residnaiy  estate  for  the  benefit  of  his  wife  during 
widowhood,  and  afterwards  for  his  children.  The 
will  then  declared  that  his  wife  and  himself  had 
from  time  to  time  invested  moneys  partly 
bdonging  to  him  and  partly  belonging  to  her  in 
various  railway  shares  and  stocks  which  were 
registered  in  their  joint  names,  "  snch  investments 
having  been  made  on  the  e:qpTe88  ^^ement  that 
the  survivor  of  them  should  be  entitled  by  right 
of  survivorship  to  the  stocks  and  shares  so 
bought,"  and  proceeded  to  direct  that  the  income 
of  the  residuary  estate  should  be  enjoyed  by  her 


on  condition  of  her  transferring  all  such  stocks- 
and  shares  to  his  executors  and  trustees,  to  be 
held  bv  them  on  the  same  trusts  as  the  rest  of 
his  residuary  estate. 

In  fulfilment  of  this  condition  the  various 
stocks  and  shares  were  duly  transferred  into  the 
names  of  the  defendants,  the  executors  and 
trustees  of  Arthur  Ellis. 

It  was  now  sought  to  charge  account  stamp 
duty  on  so  much  of  the  stocks  and  shai^s  as  had 
been  bought  by  Arthur  Ellis  out  of  his  own 
moneys.  The  defendants  refused  to  pay  the 
duty  claimed,  on  the  ground  that  the  investment- 
of  the  moneys  by  Arthur  Ellis  was  made  in 
pursuance  of  a  contract  for  value  and  not 
"  voluntarily  "  within  the  meaning  of  the  Customs 
and  Inland  Revenue  Acts  1881  and  1889,  and  this 
is  the  question  now  to  be  determined. 

By  the  Customs  and  Inland  Bevenue  Act  1881 
it  is  provided : 

Sect.  88. — (1.)  Stamp  dnties  at  the  like  lates  as  are  by 
this  Aot  charged  on  affidavits  and  inventories  ghall  be 
charged  and  paid  on  acooontg  delivered  of  the  personal 
or  moveable  property  to  be  inoliided  therein  aocording- 
to  the  value  thereof.  (2).  The  personal  or  moveable 
property  to  be  included  in  an  account  shall  be  the  pro- 
perty of  the  following  descriptions,  namely  :  (6)  Any 
property  which  a  person  dying  on  or  after  snch  day 
having  been  absolutely  entitled  thereto,  has  voluntarily 
caused  or  may  voluntarily  cause  to  be  transferred  to  or 
vested  in  himself,  and  any  other  person  jointly  whether 
by  disposition  or  otherwise,  so  that  the  beneficial  interest 
therein  or  in  some  part  thereof  passes  or  accrues  by 
survivorship  on  his  death  to  snch  other  person. 

By  the  Customs  and  Inland  Bevenue  Act  1889, 
it  is  enacted : 

Sect.  11.  Sub-sect.  2  of  sect.  38  of  the  Customs  and 
Inland  Revenue  Aot  1881  is  hereby  amended,  as 
follows : 

The  description  of  property  marked  (b)  shall  be  con- 
strued as  if  the  expression  "  to  be  transferred  to  or 
vested  in  himself  and  any  other  person  "  included  also 
any  purchase  or  investment  effected  by  the  person  who 
was  absolutely  entitled  to  the  property  either  by  himself 
alone,  or  in  concert  or  by  arrangem  ent  with  any  other 
person. 

The  arguments  and  cases  referred  to  appear 
sufficiently  in  the  judgment. 

The  Atlomey-General  (Sir  Robert  T.  Beid-,  Q.C.) 
and  Vaughan  Hawkins  for  the  Crown. 

Farwell,  Q.C.  and  L.  Jenkins  for  the  respon- 


dents. 


Cur.  adv.  vult. 


July  31. — The  judgment  of  the  Court  (Lord 
Bussell,  C.J.  and  Charles,  J.)  was  read  by 

Lord  Bussell,  C.J. — [His  Lordship  having 
stated  the  facts  alreadv  set  out  proceeded :] — It 
was  contended  on  behalf  of  the  Crown  that  the 
act  of  Arthur  EUis  was  "  voluntarily  "  done,  inas- 
much as  it  bad  not  been  done  in  pursuance  of 
any  obligation  previously  incurred  either  by 
common  law,  statute,  or  contract.  Had  Arthur 
Ellis  acted  alone — it  was  pointed  out — there  could 
not  have  been  any  doubt  that  that  transfer  would 
have  been  voluntarily  effected,  and  it  was  urged 
that  even  under  the  words  of  the  earlier  statute,, 
the  circumstance  that  the  wife  brought  m  equiva- 
lent sums  could  make  no  difference.  She,  too, 
was  not  acting  under  any  precedent  obligation. 
Further,  it  was  said  that  the  amending  statute- 
made  the  matter  perfectly  clear.    Arthur  Ellis- 
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had  done  the  veiy  thing  contemplated:  he  had 
effected  a  purchase  "  in  concert  or  by  arrange- 
ment "  with  his  wife  of  securities  the  beneficial 
interest  in  which  accrued  by  survivorship  to  her 
on  his  death,  and  that  it  by  no  means  followed 
that  because  thero  might  have  been  consideration 
between  the  parties  the  acts  could  not  properly 
be  considered  to  have  been  "  voluntarily "  done 
within  the  meaning  of  the  Acts :  (see  Crossnuin 
and  another  v.  The  Queen,  55  L.  T.  Rep.  848 ;  18 
Q.  B.  Div.  256.)  The  respondents  on  the  other 
hand  contended  that  "voluntarily"  meant  "gratui- 
tously" or  "without  consideration,"  and  that 
here  the  transfer  was  not  gratuitous,  but  for 
valuable  consideration.  The  funds  were  con- 
tributed in  consideration  of  mutual  promises. 
The  husband  and  wife  had  contracted  with  each 
other  for  valne,  and,  except  in  so  far  as  every 
contract  is  in  one  sense  volimtaiy,  as  being  the 
result  of  an  act  of  will,  the  act  of  neither  was 
"voluntarily"  done:  (see  Be  The  Duty  on  the 
Estate  of  the  New  UnivertityClub,  56  L.  T.  Rep. 
909;  18  Q.  B.  Div.  720.)  We  are  however,  of 
opinion  that  in  the  section  under  consideration, 
the  word  "  voluntarily  "  is  not  used  in  the  sense 
of  "  without .  consideration,"  but  in  its  ordinary 
meaning  of  "freely,"  without  compulsion,"  and 
"  not  under  any  obligation : "  (see  The  Church, 
wardens  of  Birmingham  v.  Shato,  10  Q.  B.  868  j 
The  Art  Xfnion  of  London  v.  The  Overseers  of  the 
Savoy,  (1894)  2  Q.  B.  609,  71  L.  T.  Rep.  40.)  We 
think  that  this  is  not  only  the  true  construction, 
but  is  that  best  calculated  to  carry  out  the  object 
of  the  Act,  which  was  to  fix  with  liability  to  duty 
all  "  dispositions  which,  while  preserving  to  a  man 
the  enjoyment  of  personal  property  to  the  da^ 
of  his  death,  make  the  same  property  pass  on  his 
death  to  some  one  else,  and  so  become  substitutes 
for  wills : "  (per  "Wills,  J.  in  Attorney-General  v. 
Gosling,  66  L.  T.  Rep.  at  p.  287 ;  (1892)  1  Q.  B.  at 
p.  550.)  It  is  moreover  a  construction  which  makes 
it  possible  to  put  a  reasonable  interpretation  on 
the  amending  Act,  sect.  11,  relating  to  property 
marked  "(b);  whereas,  if  "voluntarily  means 
"without  consideration,"  it  is  difficidt  to  ^ve 
effect  to  the  words  in  tixe  last-mentioned  section, 
"in  concert  or  by  arrangement  with" — words 
which  would  appear  to  point  to  the  existence 
of  some  contractual  obligation.  Our  judgment 
must  therefore  be    for    wie    Crown,    and    with 

*^*    ■  Jtidgment  for  the  Crown. 

Solicitor  for  the  Crown,  The  Solicitor  of  Inland 
Bevenve. 

Solicitors  for  the  respondents,  Walker,  Son,  and 
Field.  

PROBATE,  DIVORCE,  AND  ADMIRALTT 

DlTISION. 

PROBATE   BUSINESS. 

Monday,  May  27. 

(Before  the  Fbesident  (Sir  F.  H.  Jeune.) 

In  the  Goods  of  Cathekine  Octatia  Shaw 

(deceased),  (a) 
Frohate — Ceuate  grant — Special  provision  in  will 

for  chain  of  representation. 
The  testatrix,  hy  her  will,  appointed  two  'persons  to 
he  her  executors  and  trustees,  conferred  upon  the 
surviving  trustee  or  trustees  power  to  appoint 

(a)  Beported  by  H.  Dcslxt-Qsazibbook,  Eaq..  Barrltter-at-Law. 


Tiew  trustees,  and  directed  that  every  trustee 
appointed  under  her  will  should,  hy  force  of  his  or 
her  appointment  to  be  such  trustee,  become  and  he 
an  executor  under  her  will.  The  persons  named 
in  the  will  renounced,  and  letters  of  administra. 
tion  with  the  u>ill  annexed  were  granted  in  1852 
to  two  persons,  who  died  respectively  in  1855  and 
1870,  unthout  having  administered  the  estate. 
In  1856  the  Court  of  Chancery  appointed  as 
trustees  of  the  will  two  other  persons,  one  of 
whom  died  in  1869.  The  survivor  of  theu  too 
trustees  died  in  1884,  leaving  a  will  by  which  he 
appointed  his  wife  his  sole  executrix,  and  she,  i% 
Feb.  1895,  under  the  Conveyancing  and  Lair  o/ 
Property  Act  1881,  appointed  two  persons  *  <  '■ 
trustees  of  the  vnll  of  the  testatrix.  ■ 

The  Court  held  that  these  trustees  became  ej-<  <'>(/(  i> 
by  force  of  the  special  clause  in  the  said  will. 
arM  granted  probate  thereof  to  them. 

The  testatrix,  Catherine  Octavia  Shaw,  spinster,  by 
her  will  appointed  William  Brownand  Cltarles  Fer- 
guson to  be  her  executors  and  trustees,  and  farther 
directed  that  every  trustee  appointed  under  hei 
will  should,  by  force  of  his  or  ner  appointment  tu 
be  such  trustee,  become  and  be  an  execator  of  hei 
will.  The  will  also  confeiTed  power  upon  the 
surviving  trustee  or  trustees  to  appoint  new  trus- 
tees in  future.  The  trustees  and  executors  namea 
in  the  vriU  renounced,  and  on  the  14th  Oct.  1852 
letters  of  administration  with  the  will  annexed 
were  granted  to  James  Edwai-d  Shaw  and  Eliza- 
beth Alderson,  and,  on  the  9th  May  1856,  Eis- 
dersley,  Y.C.  appointed  Charles  Ranaome  Dmrr 
and  James  DoweU  to  be  trustees  of  the  wilL  The 
administrator,  James  Edward  Shaw,  died  in  1855. 
and  the  administratrix,  Elizabeth  Alderson,  died 
in  1870,  in  Austi-alia,  without  having  administered 
the  estate.  James  Dowell,  one  oi  the  tnutees, 
died  in  1869,  leaving  his  co-trustee  Drury  him 
surviving.  Dniry  died  in  1884,  having  by  hia  will 
appointed  his  wife,  Mary  Emma  Dmry,  as  his  sole 
executrix.  On  the  lltii  Feb.  1895  Haxj  Emma 
Drury.  under  the  provisions  of  the  Conveyandng 
and  Law  of  Property  Act  1881,  as  sole  executrix 
of  Charles  Ransome  Diniry,  the  surviving  trustee 
of  the  will  of  the  testatrix  Catherine  Octavia 
Shaw,  appointed  Elizabeth  Lacretia  Ransome  and 
Edmund  John  Jasper  Browell  to  be  trustees  o{ 
the  will  of  the  said  testatrix,  and  these  two 
persons  now  applied  for  a  grant  probate  of  the 
said  will. 

Bargrave  Deane  for  the  applicante. — There  is 
no  authority  for  the  present  application.  The 
meaning  of  the  will  seems  to  be  that  the  testatrix 
desired  that  the  same  persons  who  might  become 
trustees  of  her  will  should  also  be  executon. 
[The  Pbesident. — The  meaning  of  the  will  is 
pretty  clear,  namely,  that  any  person  who  becomes 
trustee  is  entitled  to  become  an  executor.  The 
only  point  is  :  Can  that  be  done  ?  Can  there  be 
a  shifting  executor  P]  The  Conveyancing  and . 
Law  of  Property  Act  1881  i>ointe  to  such  a  case 
as  this.  It  undoubtedly  makes  these  people 
trustees  ;  and,  it  is  submitted,  their  appointment 
as  trustees  also  makes  them  executors  under  the 
terms  of  the  vrilL 

The  Fbebidsnt. — The  question  is,  can  a  peison. 
by  wiU,  appoint  such  and  such  a  person  execator, 
not  in  the  ordinary  mode  of  succession,  but  by 
new  persons  coming  in  from  time  to  time  as ' 
trustees.    The  difference  in  the  chain  of  repre- 
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sentation  is  that,  in  the  absence  of  a  provision  of 
thia  kind,  the  representative  of  the  executor  would 
be  the  person  to  administer  the  estate,  and  so  on 
and  on.  Here,  it  passes  from  the  executor  to  the 
new  trostees.  Although  there  appears  to  be  no 
authority  for  it,  I  thmk  the  succession  will  do. 
Though  certainlj  novel,  it  is,  I  think,  legitimate. 
The  applicants  may  take  probate.  It  will  be  a 
cessate  grant. 
Solicitors :  Hiekin,  Smith,  and  CapeUCtire. 


June  17  and  July  1. 

(Before  the  Pbebident  (Sir  F.  H.  Jeune.) 

In  the  Goods  of  McAuliffb  (deceased),  (a) 

AdmiHittration    wiih    unll    annexed — Residuary 
Ugoiee  a  member  of  a  religious  community — 
Grant  to  the  mother  superior  as  residuary  legatee. 
In  a  case  uihere  property  was  left  under  a  unll  to 
a  residuary  legatee  in  trust,  for  the  benefit  of 
ihe  members  of  a  specific  religious  and  charitable 
imtitution,  the  property  of  which  was  vested  in 
a  governing  body  possessing  absolute  control  of 
its  funds,  and  the  trustee  having  died  in  the 
lifetime  of  tlie  testatrix  : 
The  Court  granted  administration  with  the  unll 
annexed   to    the    mother  superior,  who  loaa   a 
member  of    the    governing  body,  as  residuary 
I      legatee. 
Haitnah  McAvliffe,  a  British  subject,  domi- 
ciled in  Ireland,  formerly  of  St.  Edward's  Con- 
Teut,  Blandford- square,  in  the  parish  of  Maryle- 
bone,  in  the  county  of  London,  and   lately  of 
ICgliarino    Fisano,  in    the    kingdom    of   Italy, 
niinater,  died  at  Migliarino  aforesaid,  on  the  6th 
Dec.  1894,  leaving  a  will  bearing  date  the  17th 
Dec.  1885,  whereby  she  appointed  the  Rev.  Philip 
CaTanagh,  of  13,  Grove-road,  St.  John's  Wood, 
in  the  county  of  Middlesex,  clerk  in  holy  orders, 
to  be  executor  thereof,  directed  all  her  debts  and 
hneral  and  testamentary  expenses  to  be  paid; 
rare  to  Catherine  Headon,  known  as  Sister  Mary 
Gabriel,  the  sam  of  IIZ.  Ss. ;  and  bequeathed  the 
lesidue  of  her  ]property  of  every  description  to 
tiie  aaid  Catherine  Headon  to  be  disposed  of  as 
•he  should  think  fit,  at  her  discretion,  for  the 
benefit  of  the  said  Convent  of  St.  Edward,  Bland- 
ford-gquare. 

The  said  Philip  Cavanagh,  the  executor  named 

m  the  said  will,  died  on  the  19th  July  1889,  in 

the  lifetime  of  the  testatrix. 

The  said   Catherine  Headon,  the  specific  and 

I  tesiduary  legatee  named  in  the  said  will,  died  on 

I  the  20th  Anril  1894,  also  in  the  lifetime  of  the 

testatrix,  who,  at  the  time  of  her .  death  was  a 

'  domestic  servant  in  the  service  of  the  Due  and 

'■  Bochesse   de   Salviati,   at   Migliarino  aforesaid. 

;  After   her    death,    all    her    debts    and   funeral 

I  expenses  were  paid  by  her  master  and  mistress, 

and  her  personal  effects  in  Italy  were  banded 

orer  by  them  to  the  British  Consul  at  Leghorn, 

by  whom  they  were  sent  to  the  Birkbeck  Bank 

in  London,  where  the  testatrix  kept  a  deposit 

looonnt,  and  where  her  effects  now  remained. 

The  Convent  pf  St.  Edward,  Blandford- square, 
was  a  commmiify  of  Boman  Catholic  sisters  (at 
present  forty-seven  in  number),  thirtj-two  of 
whcnn  were    professed  nuns    and   novices,    and 

(OBifottad  by  H.  Ddklet-Ouzxbkook,  Eiq.,BaiTli«er«t-I<*w. 
ToL  LZXm.,  1875. 


fifteen  lay  sisters,  who  lived  together  at  the  said 
convent,  and  devoted  their  lives  to  charity  and 
the  care  and  instruction  of  the  sick  and  poor. 
The  sisters  of  the  said  community  undertook,  in 
particular,  the  following  specific  charitable  works: 
(1)  The  teaching  of  the  children  of  the  poor  at 
Roman  Catholic  schools  under  Government  con- 
trol, their  pupils  being  some  600  in  number ;  (2) 
the  visiting  of  the  poor  in  their  own  homes ;  (3) 
the  visiting  of  the  sick  and  infirm  at  hospitals 
and  workhouses  in  the  neighbourhood  of  the 
convent ;  and  (4)  the  sheltering  and  training  for 
domestic  service  of  young  women  and  gins  of 
good  character. 

All  the  property  of  the  community  (in  which 
was  included  the  personal  property  of  each  of  its. 
members)  was  vested  in  the  reverend  mother  andT. 
three  sisters,  who  were  known  as  the  councU  of~ 
discreets,  consisting  of  the  mother  assistant,  the- 
mother  bursal-,  and  the  mistress  of  the  novices,, 
and  was  subject  to  their  absolute  discretion  in  the- 
management  and  disposal  thereof  forthepui-poses. 
of  the  community,  whose  banking  account  stood 
in  the  names  of  three  of  the  above-mentioned 
persons,  namely,  the  reverend  mother,  the  motheir- 
assistant,  and  the  mother  bursar,  the  latter,  by 
arrangement  and  agreement  of  the  said  council 
of  discreets,  alone  signing  all  cheques. 

The  members  of  the  said  council  now  appliedi 
that  letters  of  administration,  with  the  wul  an>. 
nexed,  of  Hannah  McAuliffe  deceased,  should  be 
granted  to  Maria  Blount,  the  reverend  mother 
for  the  time  being  of  the  said  convent,  as  beinS' 
beneficially  entitled  to  the  residue  of  the  testa- 
trix's estate. 

Robert  Younger  in  support  of  the  motion. — 
There  is  no  reported  case  absolutely  in  point  for 
the  purposes  of  a  bequest  like  this.  In  this  par- 
ticumr  convent,  no  separate  accounts  are  kept  for 
the  different  branches  of  the  work  of  the  institu- 
tion, but  there  is  a  common  fund,  which  is 
administered  by  the  governing  body.  Where  the 
court  comes  to  the  conclusion,  on  the  consideration 
of  a  will,  that  there  is  personal  confidence  reposed 
by  the  testator  or  testatrix  in  the  trustee,  the 
Courts  of  Chanceiy  will  not  appoint  a  new 
trustee,  but  will  themselves  administer  the  fund, 
subject  to  this,  that  the  court  must  come  to  the 
conclusion,  on  the  face  of  the  will,  that  there  is  a . 
power  in  the  trustee  to  distinguish  the  different 
purposes  to  which  the  property  is  to  be  applied,, 
and  that  there  is  a  trust  to  do  so.  The  court, 
exercises  the  discretion  on  the  principle  of  equality, 
and  on  no  other  principle : 
Cole  V.  Wade,  16  Ves.  27. 
That  case  has  been  followed  in  a  number  of  other 
cases,  but  the  principle  of  equality  was,  in  that 
case,  carried  further  than  in  any  other : 

Barrow  v.  Philcox,  5  My.  &  Cr.  72. 
If  this  court  can  find,  amongst  the  persons  who- 
could  conceivably  have  been  3ie  object  of  the  dis^ 
cretion  of  the  deceased  trustee,  a  particular  person 
or  body  of  persons  who  can  give  a  receipt  for  the 
whole  fund,  the  court  would  be  justified  in  paying- 
it  to  that  person  or  body.  [The  Pbbsidbnt.— I 
am  afraid  that  this  fund  cannot  be  distributed 
without  some  scheme.]  This  is  not  a  case  in 
which  a  scheme  could  properly  be  fi-amed.  This 
is  a  gift  to  the  particular  institution.  Walsh  v. 
OloMtone  (1  Phill.  290)  is  very  much  in  point. 

Cur.  adv.  vuU. 
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July  1. — ^The  Peesidbnt  delivered  the  following 
written  judgment: — The  question  in  this  case 
relates  to  the  form  of  the  grant  of  administration 
which  it  is  proper  to  make.  By  the  will,  dated 
the  17th  Dec.  1885,  the  deceased,  Hannah  M' Auliffe, 
appointed  the  Rev.  Philip  Cavanagh  executor, 
and,  after  giving  a  legacy  of  112.  5«.  to  Catharine 
Heaidon,  bequeathed  the  residue  of  her  property 
to  the  said  Catharine  Headon,  to  be  disposed  of 
as  she  should  think  fit  at  her  discretion  for  the 
benefit  of  the  convent  of  St.  Edward,  Blandford- 
square.  The  Bev.  Philip  Cavanagh  and  Catharine 
Headon  died  in  the  lifetime  of  the  testatrix.  A 
grant  of  administration  is  asked  for  in  favour  of 
Sfaria  Blount,  who  holds  the  office  of  reverend 
mother  of  the  convent  of  St.  Edward.  The 
convent  in  question  is  a  community  of  Bo:nan 
Catholic  sisters.  There  is  no  instrument  pre- 
senting the  objects  of  the  society,  and  no  formal 
allocation  of  funds  to  specific  purposes.  But,  in 
fact,  the  society  devotes  itself  to  four  charitable 
works — the  teaching  of  the  children  of  the  poor, 
the  visiting  of  the  poor  in  their  homes,  the  visiting 
of  the  sick  and  infirm  at  hospitals  and  work- 
houses, and  the  sheltering  and  training  of  young 
women  for  domestic  service.  The  property  of  the 
community  is  vested  in  a  council  consisting  of  the 
reverend  mother  and  three  sisters,  and  is  subject 
to  their  absolute  discretion  in  the  disposal  thereof 
for  the  purposes  of  the  community.  The  trust 
account  stands  in  the  name  of  the  reverend  mother 
and  two  of  the  said  three  sisters.  The  members 
■of  the  council  concur  in  the  application  for  a 
grant  of  administration  to  Maria  Blount.  There 
can,  I  think,  be  no  doubt  that  this  would  be  a 
proper  case  for  a  grant  under  sect.  73  of  the  Act 
of  1857.  But  what  is  asked  is  a  grant  to  Maria 
Blount  as  residuary  legatee,  the  object  being  that 
Maria  Blount  should  not  take  the  grant  in  a 
capacity  which  would  imply  the  necessity  of  an 
.application  to  the  Chancery  Division.  I  had  con- 
Bicforable  doubt  whether  this  could  be  done.  As 
confidence  was  obviously  placed  in  the  personal 
discretion  of  Catharine  Headon,  no  doubt  a 
trustee  would  not  be  appointed  in  her  place,  and, 
as  the  several  objects  of  the  convent  are  not  so 
well  defined  as  to  admit  of  equal  distribution 
amongst  them,  it  would  seem  to  be  doubtful 
whether  a  scheme  is  not  necessary.  But  I  have 
been  referred  to  a  case  {Walsh  v.  Gladstone,  1 
Phil.  290),  where  the  circumstances  closely  re- 
semble those  in  the  present,  which  appear  to 
me  to  show  that  no  scheme  is  required.  There 
a  legacy  was  given  to  a  certain  person  to  be 
applied  to  the  use  of  a  Catholic  college,  and,  the 
legatee  having  died  in  the  lifetime  of  the  testator, 
it  was  urged  on  behalf  of  the  Attorney-General  that 
a  scheme  was  necessaiy.  But  the  Lord  Chancellor, 
affirming  the  decision  of  the  Vice-Chancellor, 
held  that,  though  the  legatee  might  have  had  a 
discretion,  if  he  had  been  living,  as  to  the  appli- 
cation of  this  fond,  yet  that  it  would  have  been  a 
fair  exercise  of  that  discretion  to  have  paid  it 
over  to  the  president  of  the  college,  or  that,  if  the 
court  was  of  opinion  that  it  would  be  safe  in  his 
hands,  it  would  be  justified  in  doing  the  same.  I  am 
satisfied,  in  this  case,  as  to  the  permanence  of  the 
institution  and  the  fitness  of  the  reverend  mother, 
having  regard  to  her  powers,  to  receive  and  apply 
the  legacy  in  question.  I  think,  therefore,  that  a 
grant  may  be  made  to  her  as  residuary  legatee. 
Solicitor,  Philip  Thornton. 


Friday,  July  12. 
(.Before  Lawbance,  J.  and  a  Special  Jubt.) 

SA<iUI   AND  ANOTHEB  V.  LAZAB178.  (a) 

Probate  action — Due  execution  of  imU  not  deniei 
on  the  pleadings — Will  destroyed — Intention— 
Revocation — Onus  of  proof — Right  to  begin. 

Where  the  plaintiffs  claimed  a  decree  of  inteitacj/. 

and  the  due  execution  of  a  will  propounded  bf 

the  defendant  was  admitted  by  the  plaintiffs  in 

their  reply,  the  only  plea  against  the  will  beitg 

that  it  was  duly  revolted  by  the  testatrix  : 
Held,  that  the  onus  of  proof  lay  on  the  plainiifs, 

and    that  they  must  begin   by  opening   their 

case. 
This   was   an   action   for    probate   in   solemn 
form. 

The  plaintiffs,  Horatio  Saqui  and  Era  Marks, 
two  of  the  lawful  children  and  next  of  kin  of 
Sarah  Saqui,  late  of  144,  Duke-street,  Southport, 
in  the  county  of  Lancaster,  widow,  deceased,  who 
died  on  the  14th  July  1894,  claimed  a  grant  of 
lettei-s  of  administration  in  respect  of  the  per- 
sonal estate  and  effects  of  the  said  deceased 
upon  the  ground  that  she  died  intestate.  The 
defendant,  Moses  Lazarus,  as  the  father  and 
guardian  of  two  grandchildren  of  the  said  Sarah 
Saqui,  denied  that  the  said  deceased  died  intes- 
tate, and  propounded  a  will  of  the  8th  Feb. 
1890,  under  which  the  said  grandchildren  wen 
interested. 

The  plaintiffs,  in  their  reply  and  defence  to 
counter-claim,  joined  issue  upon  the  question  of 
intestacy,  admitted  the  due  execution  of  the  will 
of  1890  propounded  by  the  defendant,  but  pleaded 
that  the  said  will  was  destroyed  by  the  deceased 
when  of  sound  mind,  with  the  intention  of 
revoking  it. 

The  defendant  rejoined  by  taking  issue  upon 
the  plaintiffs'  defence  to  the  counter-ckiin. 
and  denied  tliat  the  will  was  destroyed  by  the 
deceased  or  upon  her  instructions ;  or,  if  so,  be 
alleged  that  the  destruction  took  place  while  the 
deceased  was  of  unsound  mind,  and  without  anj 
intention  of  revoking  the  same. 

The  defendant  applied  for  particulars,  in  which, 
when  delivered,  the  plaintiffs  stated  that  ther 
would  seek  to  pi-ove  that  the  will  dated  the  8th 
Feb.  1890  was  destroyed  by  the  deceased  with  the 
intention  of  revoking  it,  "  on  the  groimd  that 
after  the  will  was  executed  it  was  left  in  the 
custody  of  the  deceased,  and  was  found  in  its 

E resent  condition  (all  the  signatures  torn  off)  after 
er  death."  "  The  date  when  the  deceased  revoked 
the  said  will  is  unknown  to  the  plaintiffs,  nor  is 
it  known  whether  any  person  was  present  at  the 
time  of  such  revocation."  "  The  said  will  was 
revoked  between  the  8th  Feb.  1890  and  the  lat 
Sept.  1892." 

A.  J.  Wdllaeh,  for  the  defendant,  submitted 
that,  although  the  defendant  was  setting  d^  the 
will,  its  due  execution  being  expressly  admitted 
by  the  plaintiffs  on  the  pleadings,  the  onus  laj 
upon  them  of  showing  that  the  will  was  dolj 
revoked,  and  it  was  their  duty  to  begin. 

Kemp,  Q.C.  and  Barnard  for  the  plaintiffs.— 
We  admit  nothing.  The  defendant  must  begin  bj 
proving  due  execution  of  the  wilL 

Laweance,  J. — The  plaintiffs  are  bound  by 

(•)  BeporMd  by  H.  Di;2UT-OBAZEBa00K,  Eaf.,  Burtatar^vls*' 
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their  pleadiiws.     Tbey  must  begin  by  opening 
'fcheir  case  to  uie  juiy. 

Solicitors  for  the  plaintifFs,  Colyer  and  Co. 

Solicitor  for  the  defendant,  E.  M.  Latarut. 


^xqxtm  Cottrt  d  |ttbicattire. 

— ♦ 

COURT    OF    APPEAL. 

July  25  and  Aug.  9. 

(Before  Lord  Halbbubt,  L.G.,    Lindley    and 

BlOBY,  L.JJ.) 

Be   BUSSELL;    DOBBELL  V.  DOBBELL.   (a) 

APPEAL  FBOM  THE    CHANCEKT  DIVISION. 

Rule  againtt  perpetuHiet — WHl — CHft  to  daughterg 
of  A. — Direction  to  settle  their  shares — Daughter 
living  at  death  of  testator — Severable  gift. 
A  testator  gave  the  residue  of  his  real  and  personal 
estate  to  trustees  upon  trust  for  A.  for  life,  and, 
after  her  death,  for  her  daughters  who  should 
attain  the  age  of  twenty-one  years  or  marry,  in 
equal  shares  ;    and  he  directed  the  trustees   to 
stand  possessed  of  the  share  of  any  such  daughter 
upon  trust  for  her  for  life,  and,  after  her  decease, 
upon  certain  trusts  in  favour  of  her  children. 
Held,  that  the  provision  for  the  settlement  of  the 
shares  of  the  daughters  of  A.  was  not  void  for  re- 
moteness in  the  ease   of  a  daughter  who  was 
living  at  the  death  of  the  testator,  and  would 
have  been  valid  though  other  daughters  had  been 
bom  after  the  testator's  death,  to  whose  shares 
the  proviso  could  not  legcdly  apply. 
DeciMxon  of  Chitty,  J.  affirmed. 
This  -was  an  appeal  from  a  decision  of  Chitty,  J., 
holding  that  a  direction  by  a  testator  that  the 
plaintiff's  share  of  his  residnary  estate  should  be 
settled  upon  herself  and  her  children  did  not 
infringe  the   rule  against  perpetuities,  and  was 
consequently  not  void. 
The  facts,  as  stated  by  Bigby,  L.J.,  were  as 

follows : 

Greorge  BusseU,  the  testator  in  this  case,  by  bis 
will,  dat«d  the  11th  Sept.  1877,  gave  to  his 
trustees  therein  mentioned  all  his  real  and  the 
residue  of  bis  personal  estate  upon  trust  to  permit 
his  wife  to  receive  the  rents,  interests,  and  annual 
produce  during  the  term  of  her  natural  life,  and, 
after  her  decease,  upon  trust  to  pay  the  legacies 
therein  mentioned ;  and  he  dii-ected  his  trustees 
to  stand  possessed  of  his  said  real  estate  and  the 
residue  of  his  personal  estate  upon  trust  to  allow 
the  same  to  remain  in  its  then  actual  state  of  in- 
vestment, or  to  call  in  and  convert  the  same  into 
money,  and  to  invest  the  proceeds  arising  there- 
from as  therein  mentioned,  and  upon  trust  to  pay 
•  the  income  to  his  niece  Mary  Dorrell,  the  wife  of 
Jamea  Dorrell,  for  her  natural  life,  as  therein 
mentioned;  and  after  her  decease  to  James 
Dorrell,  her  husband,  for  the  term  of  his  natural 
life,  and  after  his  decease  upon  trust  to  sell  and 
dispose  of  his  said  real  estate,  and  to  dispose  of 
and  convert  into  money  his  said  residuary  and 
personal  estate,  and  to  stand  possessed  of  the 
proceeds. 

In  trust  for  all  and  every  the  children  or  child  of 
bi>  Baportcd  by  W.  C.  BiM,  Eaq.,  BurlMeTMit-lAT. 


tile  Skid  Mary  Dorrell,  who  heing  a  son  or  sons  shall 
live  to  attain  the  age  of  twenty-one  years,  or  being  a 
daughter  or  danghters  shall  attain  that  age,  or  marry 
nnder  that  age,  to  be  divided  between  them  if  more  than 
one  in  eqnal  shares  and  proportions,  and  if  there  shall 
be  only  one  snch  child,  in  tmst  for  that  one  and  only 
child. 

Then  followed  a  proviso  for  the  settlement  of 
the  share  of  any  daughter  of  Mary  Dorrell  in  these 
terms: 

Provided  also,  and  I  do  hereby  expressly  declare,  that 
the  tmetees  or  tmstee  for  the  time  being  of  this  my  will 
shall  stand  possessed  of  the  share  of  any  daughter  under 
the  provision  hereinbefore  made  upon  trust  to  invest  the 
same  as  hereinbefore  espressed,  and  to  pay  the  rents, 
interest,  and  dividends  arising  therefrom  unto  her  for  the 
term  of  her  natural  life,  for  her  sole  and  separate  use  and 
benefit  free  from  the  debte,  control,  or  engagements  of 
any  bnsband  with  whom  she  may  intermarry,  and  her 
receipt  alone  to  be  a  good  discharge  for  the  same  and 
from  and  after  her  decease,  then  upon  similar  trusts  for 
the  benefit  of  her  children  as  are  hereinbefore  provided 
for  the  children  of  the  said  Mary  Dorrell. 

By  a  fourth  codicil  to  bis  will,  dated  the  2nd 
June  1883,  the  testator  revoked  the  bequest  of 
any  share  or  interest  any  son  or  sons  of  Mary 
DoiTell  might  become  entitled  to  under  the  trusts 
of  his  will  arising  from  the  proceeds  of  sale  of  his 
real  estate  and  the  conversion  of  his  residuary 
personal  estate  after  the  decease  of  them  the  said 
Maiy  and  James  Dorrell,  and  he  directed  that  bis 
trustees  should  stand  possessed  of  the  whole  of 
such  proceeds  "  in  trust  for  the  daughter  or 
daughters  of  the  said  Mary  Dorrell  as  in  my  said 
will  directed." 

The  efCect  of  the  codicil  was  to  exclude  sons  of 
Mary  Don-ell,  and  to  make  the  trustees  hold  the 
proceeds  of  sale  and  conversion  of  the  real  and 
residuary  personal  estate  subject  to  the  life 
interests  in  trust  for  the  daughter  or  daughters 
of  Mary  Dorrell  who  should  attain  twenty-one  or 
marry  under  that  age. 

The  testator  died  in  Oct.  1885,  leaving  him  sur- 
viving his  wife,  the  first  tenant  for  life,  who  died 
in  December  of  the  same  year ;  his  niece,  Mary 
Dorrell,  who  died  in  1894;  and  her  husband, 
James  Dorrell,  who  is  still  living,  and  is  the 
present  and  last  tenant  for  life.  Mary  Dorrell, 
the  niece,  had  three  children,  viz.,  a  son ;  a 
daughter,  who  died  an  infant  and  unmarried ;  and 
the  plaintiff,  Catherine  Mary  Dorrell,  who  had 
attained  the  age  of  twenty-one  years  when  the 
testator  died.  Under  the  combined  effect  of  the 
wUl  and  fourth  codicil,  and  subject  only  to  the  life 
interests  and  the  settlement,  the  plaintiff  im- 
mediately on  the  death  of  the  testator  became 
entitled  to  all  the  proceeds  of  the  testator's  i-eal 
and  residuary  personal  estate  for  a  vested  interest 
liable  only  to  oe  partially  divested  in  the  event 
(which  never  took  place)  of  any  sister  or  sisters 
living  to  attain  twenty-one  or  marrying  under 
that  age.  After  the  death  of  her  mother  and 
sister  this  vested  interest  became  absolute,  snbject 
only  to  a  life  interest  in  her  father  and  the  proviso 
on  which  the  question  in  this  case  turns. 

The  plaintiff  took  out  an  originating  summons 
to  have  it  determined  whether  she  was  entitled 
absolutely,  or  whether  she  took  a  life  interest 
only. 

The  summons  was  heard  by  Chitty,  J.  on  the 
24th  May,  when  he  declared  that  the  plaintiff  was 
not  absolutely  entitled  (subject  to  her  father's 
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life  interest)  to  the   teatator'a   estate,  and  the 
plaintiff  appealed. 

Upjohn  and  W.  L.  Bicharda  for  the  appellant. 
—In  considering  whether  a  gift  offends  against 
the  rule  against  perpetuities,  the  court  does  not 
look  at  the  actual  events,  but  at  the  possible 
events.  The  gift  to  the  children  of  Mary  Dorrell 
is  a  gift  to  a  class,  and  she  might  have  had  a 
daughter  bom  after  the  testator's  death  who 
womd  have  taken  a  share.  There  is  no  distinct 
gift  to  the  plaintiff.  She  takes  as  a  member  of  a 
class  as  to  some  of  whom  the  direction  to  settle  the 
share  may  be  invalid ;  therefore  the  direction  to 
settle  is  invalid  as  to  the  whole  class,  and  must 
be  treated  as  struck  ont  of  the  will.  The  court 
will  not  split  the  gift,  and  say  the  direction  as 
to  the  settlement  of  the  daughters'  shares  only 
applies  to  those  bom  in  the  testator's  lifetime. 
That  would  be  making  a  new  will  for  the  testator. 
The  fact  that  the  plaintiff  was  actually  bom  in 
the  lifetime  of  the  testator  does  not  make  the 
direction  to  settle  valid  as  to  her.  In  Pearks  v. 
lto$eley  (43  L.  T.  Rep.  449,  451 ;  5  App.  Cas.  714, 
723)  Lord  Selbome,  L.C.,  said:  "A  ^t  is  said 
to  be  to  a  'class'  of  persons  when  it  is  to  all 
those  who  shall  come  within  a  certain  category  or 
description  defined  by  a  general  or  collective 
formula,  and  who,  if  they  take  at  all,  are  to  take 
one  divisible  subject  in  certain  proportionate 
shares ;  and  the  rule  is  that  the  vice  of  remoteness 
affects  the  class  as  a  whole  if  it  may  affect  an 
unascertained  number  of  its  members,"  and  he 
referred  to 

Leake  v.  Robituon,  2  Mer.  363. 
They  also  referred  to 

Be  MichaeVa  Tnuti,  46  L.  J.  651,  Ch. ; 

Lord  Dungatmon  v.  Smith,  12  CI.  &  F.  546 ; 

.Arnold  V.  Congreve,  1  Buss.  &  M.  209 ; 

Oreenwood  v.  Boberh,  1 5  Beav.  92  ; 

Svere  v.  Challie,  7  H.  L.  Cas.  531 ; 

Proctor  V.  The  BUhop  of  Bath  and  Well),  2  H.  Bl. 
358; 

Be  Bene* ;  Smith  v.  Bence,  65  L.  T.  Bep.  530 ;  (1891) 
3  Ch.  242 ; 

Ra  Ridley;  Buckton  v.  Hay, 41  L.  T.  Bep.  336;  11 
Ch.  Div.  645. 

E.  P.  Hemit  for  the  heir-at-law  and  next  of 
kin  of  the  testator. — The  gift  to  the  daughters  of 
Mary  Dorrell  is  a  gift  to  several  whose  interests 
.are  severable.  Therefore  the  direction  to  settle 
ihe  shares  is  valid  as  to  those  who  were  alive  at 
the  testator's  death  and  invalid  as  to  any  others, 
.and  the  whole  clanse  as  to  the  settlement  of 
the  shares  will  not  be  considei-ed  as  struck  out. 
The  plaintiff  was  alive  at  the  testator's  death, 
.and  the  direction  to  settle  her  share  is  valid : 

Griffith  V.  PowiuM,  13  Sim.  393  ; 

Cattlin  V.  Brmon,  1 1  Hare,  372 ; 

WiUonv.  WUaon,  4  Jnr.  N.  S.  1076 ; 

Knapping  v.  Tomlineon,  10  L.  T.  Bep.  558 ; 

Herbert  v.  Webster,  15  Ch.  Div.  610. 

The  decree  in  Arnold  v.  Congreve  (vM  »up.)  is 
inconsistent  with  Cattlin  v.  Brown  {ubi  sup.),  and 
in  Knapping  v.  Tomlinson  {ubi  sup.)  Kindersley, 
Y.C.  considered  all  the  cases  and  treated  Arnold  v. 
Congreve  as  oven-uled.  In  Webster  v.  Boddington 
(26  Beav.  128,1136)  Lord  RomiUy  afterwards 
explained  his  decision  in  Greenwood  v.  Bobertt 
{ubi  sup.),  and  it  cannot  be  relied  on  by  the 
plaintiff.  The  point  that  the  interests  were 
severable,  and  therefore  that  the  direction  com- 


plained of  as  violating  the  mle  against  perpetnitieg 
might  be  good  as  to  some  shajres  and  bad  as  to 
others,  was  not  taken  in  Arnold  v.  Congreve  (vbi 
sup.).  Be  Michael's  Trusts  {ubi  swa.),  or  Be  Bidley ; 
BueMon  v.  Hay  (ubi  sup.)  In  Herbert  v.  WebtUr 
{ubi  sup.)  Hall,  V.C.  said  his  decision  in  Be 
Michael's  Trusts  was  nnsatisfactory. 

Oldham  for  the  trustees  of  the  will. 

Bie/wrd.  in  reply.  .       Cur.adv.vuU. 

Aug.  9. — BiGBT,  L.J.  delivered  the  judgment  ot 
the  Court,  and  after  stating  the  facts  set  ont 
above,  continued : — There  can  be  no  question  that 
the  plaintiff  takes  an  absolute  interest  but  for 
the  proviso  above  referred  to.  It  is  suggested 
that  the  proviso  is  void  for  remoteness,  inasmnch 
as  there  might  have  been  a  daughter  of  Haiy 
Dorrell,  bom  after  the  testator's  death,  who 
would  live  to  take  a  vested  interest,  and  whose 
children  would  not  necessarily  attain  twenty-one 
within  the  period  allowed  by  law  for  the  post- 
ponement of  the  vesting  of  a  benefit.  No  doabt 
in  the  case  of  such  a  daughter  the  settlement 
over  directed  by  the  proviso  would  have  been  void, 
but  it  would  be  perfectly  good  as  to  the  inteieat 
taken  by  the  plaintiff,  who  was  alive  at  the  tes- 
tator's death,  unless  the  possible  operation  of  the 
proviso  with  reference  to  the  share  of  a  daughter 
not  in  existence  at  the  testator's  death  makes  the 
whole  proviso  void.  Looking  at  the  state  of 
things  at  his  death,  it  was  then  clear  that  the 
plaintiff  must  take  either  the  whole  or  a  shan, 
and  other  daughters  of  Mary  Dorrell  might  come 
in  and  take  snares.  Assuming  them  to  do  so, 
yet  the  share  of  the  plaintiff  and  the  share  of 
the  other  daughters  would  be  perfectly  separate 
and  distinct,  and  completely  ascertainea  and 
separated  within  the  time  allowed  by  the  law. 
The  proviso  in  no  way  mixes  them  up,  bnt  ope- 
rates separately  upon  each  share.  The  settle- 
ment of  the  plaintiff's  share  directed  by  it  is 
perfectly  legal,  and  would  have  been  so  even 
though  there  were  other  shares  to    which  the 

Eroviso  could  not  legally  apply.  If  indeed  there 
ad  been  a  proviso  which  could  only  operate  upon 
all  the  possible  shares  if  it  operated  at  all,  the 
case  would  have  been  different ;  but  the  settle- 
ment of  the  plaintiff's  share  is  to  take  place 
whether  there  ai-e  other  shares  or  not,  and  take 
place  from  the  testator's  death  in  favour  of  the 
children  of  a  person  then  living,  and  is  quite 
unobjectionable.  This  is  not  the  case  of  a  gift 
over  which  depends  upon  events  so  stated  as  to 
involve  a  possibility  of  its  taking  place  outside 
the  permitted  limits,  or  in  favour  of  persons  who 
might  take  interests  vesting  beyond  those  limits. 
Ko  splitting  of  the  clause  is  necessary,  since  it  is 
so  framed  as  to  apply  separately  to  the  plaintiff's 
share.  On  principle,  therefore,  the  judgment  of 
Ghitty,  J.  ought  to  be  supported.  The  supposed 
conflict  of  authority,  when  the  decisions  an 
looked  into,  is  not  so  great  as  the  appellant's 
counsel  attempted  to  make  out.  No  case  binding 
on  the  Court  of  Appeal  has  been  cited  which  in  any 
way  conflicts  with  the  conclusion  above  arrived 
at,  and  indeed  there  is  no  case  in  which  after 
argument  as  to  this  point  any  conflicting  decision 
has  been  arrived  at.  On  the  other  side,  OriMth  v. 
PownaU  {ubi  sup.),  Cattlin  v.  Brown  (vbi  tup.), 
Wilson  V.  Wilson  (ubi  tup.),  and  Knapping  v. 
Tomlinton  (ubi    tup.),  decided   respectively  by 
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ShadweU,  V.C.,  Page  "Wood,  V.O.,  and  Kindersley, 
T.G.,  are  all  authorities  in  support  of  the  con- 
clusion airived  at,  so  that  the  weight  of  authority 
is  clearly  in  favour  ot  it. 

Solicitors:  Crowden  and  Visard,  agents  for 
S.  B.  Garrard,  Worcester;  Kingtford,  Dorman, 
and  Co.,  agents  for  WiU<mghby,  Daventry. 


Friday,  Aug.  9. 
^Before  Likdlbt,  Lopes,  and  Biobt,  L.JJ.) 

LiNPOOT  V.  POCKBTT.  (o) 
APPEAL  FROM  TEE  CHANCEBT  OITI8ION. 
Bill  of  tale — Conditiotu  not  in  hill  of  scde  and 
Hot  agreed  to    by  horrotcer — Defeasance — Pay- 
ment by  instalments  composed  of  interest  and 
capital — Statutory  form. 
A  biQ  of  sale  provided  for  the  payment  of  the 
principal  sum  together  with  the  interest  then 
due  at  follows  :  "  The  sum  of  61.  on  the  5th  Dec. 
1891,  on  account  of  interest  and  principal,  and 
a  like  sum  of  61.  on  account  as  aforesaid  on  the 
ith  day  of   each  and  every  succeeding  month 
ikereafter."     The  borrower  paid  the  first  instal- 
ment on  the  day  nam^d,  and  then  received  from 
the  lender  a  small  hook  for  entering  the  receipts 
for  i7ut<Uments,  on  the  cover  of  which  were  some 
printed  "  rules  and  regulations  "  which  were  not 
toniained  in  the  biU  of  sale,  and  which  referred 
io   the  payment    of   the    instalments  and    the 
removal  of   the  furniture,   and  the  defendant 
afterwards  attempted  to   enforce  some  of  them 
against  the  plaintiff. 
EM  {reverting  the  deeiaion  of  Kekewich,  J,),  that 
the  ndea  and  regulations  contained  in  the  book 
ewdd  not  he  considered  as  a  part  of  the  contract 
entered  into  vrith  reference  to  the  bill  of  sale,  and 
it  vat  therefore  not  void  under  sect.  10,  «m6- 
j      «ee<.  3.  of  the  Bills  of  Sale  Act  1878,  as  being 
\      niject    to    any    defeasance    or  condition    not 

Tritten  on  the  same  paper. 
!    Eeli  alto,  that  the  bill  of  sale  was  not  void  at  not 
being  in  accordance  with  the  form  given  in  the 
I      Bills  of  Sale  Act  (1878)  Amendmetit  Act  1882  by 
I      rtaion  of  the  eqttal  instalments  including  inte- 
rest as  well  as  principal ;  nor  because  the  date 
I      vhen  the  latt  instalment  of  principal  and  inte- 
Tut teat  payable  was  not  stated;  nor  because  the 
latt  instalment  would  he  less  than  HI. 
fie  Bargen ;  Ex  parte  Hasluck  (69  L.  T.  Bep.  763  ; 

(1894)  1  Q.  B.  444)  approved. 
Is  Oct.  1894  the  pkintiff,  G.  W.  Linfoot,  a 
medical  electrician,  being  in  want  of  a  temporary 
loan,  read  in  one  of  the  London  morning  papers 
the  following  advertisement  issued  by  the  defau- 
lt, H.  T.  Pockett : 

Honey  lent  at  5  per  cent.  From  51.  to  20001.  Why 
VJ  more  when  a  private  grentleman  desiree  to  grant 
•dnnces  to  male  or  female  npon  their  note  of  hand 
•lone  in  any  pait  of  England  and  Wales  without  loan- 
office  formalities  P  No  anretiea  or  bondsmen  reqaired. 
"nw  advances  oan  be  paid  back  by  easy  instalments  or 
MBain  out  from  one  to  fifteen  years  by  paying  the 
ixtetest  only.  Call  or  write  to  the  actoal  lender,  Wilfred 
ViDwrfotoe,  Esq.,  11  Strond  Oreen-road,  Finsbory  Park, 
I<oadoa,  N. 

Tbe_  defendant  afterwards  agreed  to  lend  the 
^jaintiif  lOOZ.  on  the  security  of  a  bill  of  sale  on 
nis  fnnutnre.    The  bill  of  sale  was  dated  the  5th 

W  Bspoitsd  by  W.  0.  Bus,  Eaq.,  Bociliter-at-Law. 


Nov.  1894,  and  was  made  between  the  plaintiff, 
thereinafter  called  the  mortgagor,  of  the  one  part, 
and  the  defendant,  thereinafter  called  the  mort- 
gagee, of  the  other  part,  and  the  mortgagor 
assigned  to  the  mortgagee  the  chattels  specified 
in  the  schedule  thereto  to  secure  payment  of 
1002.  and  interest  thereon  at  the  rate  of  Is. 
in  the  pound  per  month,  and  the  mortgagor 
further  agreed  and  declared  that  he  would 
duly  pay  to  the  mortgagee  the  principal  sum 
aforesaid  together  with  we  interest  then  due  as 
follows : 

The  sum  of  6(.  on  the  5th  Deo.  1894,  on  aooonnt  of 
interest  and  principal,  and  a  like  sum  of  6t.  on  aooonnt 
as  aforesaid  on  the  5th  day  of  each  and  every  sncoeed- 
ing  month  thereafter. 

The  plaintiff  paid  the  first  instalment  on  the 
6th  Dec.,  and  thereupon  received  a  small  book  for 
entry  of  receipts  for  instalments,  on  the  cover  of 
which  was  prmted  on  the  one  side  a  notice,  and 
on  the  other  "  Rules  and  regulations,  which  are 
strictly  adhered  to."  The  notice  was  in  the 
following  terms : 

It  has  come  to  the  knowledge  of  Mr.  Wilberforce 
that  certain  nnprinoipled  persona  have  written  to  clients 
(the  more  especially  where  there  is  a  bill  of  sale  exist- 
ing) offering  and  professing  to  assist  them  in  evading 
the  repayment  of  their  loons  (their  sole  object  being  to 
extort  large  soma  of  money  by  way  of  fees,  &c.).  Bor- 
rowers are  hereby  informed  that  they  render  themselves 
liable  to  be  convicted  of  felony  ehonld  they  either 
remove  their  goods,  chattels,  or  effects,  or  assign  them 
by  way  of  seoority  to  anyone,  or  should  they  obtain  a 
loan  on  the  same  elsewhere  without  the  consent  of  Kr. 
Wilberforce,  and  furthermore  should  any  County  Court 
or  other  judgment  be  registered,  or  any  executions  be 
entered  against  them,  or  whenever  Mr.  Wilberforce 
considers  he  is  likely  to  lose  the  security  of  the  goods, 
chattels,  or  effects,  the  bill  of  sale  will  be  immediately 
enforced  without  notice.  Should  you,  therefore,  receive 
any  communication  from  "  persons  offering  their  assist- 
ance," Mr.  Wilberforce  will  feel  obliged  by  your  forward- 
ing the  same  to  him  withont  delay. 

The  rules  and  regulations  were  as  follows  : 

1.  The  instalments  are  to  be  paid  at  my  offioe  as 
agreed,  and  in  case  of  default  in  any  payment,  the  whole 
amount  remaining  unpaid  will  become  due  and  payable. 
If  more  convenient,  borrowers  residing  at  a  distance  may 
remit  their  instalments  by  post-office  orders  made  pay- 
able to  W.  Wilberforce,  at  the  General  Post  Office,  and 
crossed  "  and  Co.,"  inclosing  this  book,  together  with 
stamped  addressed  envelope  for  its  return. 

2.  The  oontroct  on  the  part  of  the  borrower  and  sure- 
ties being  that  the  instalments  of  this  loan  shall  be  regu- 
larly paid,  it  is  expected  the  same  be  done,  for  in  no 
case  are  the  instalments  allowed  to  be  in  arrear,  as,  in 
the  event  of  default  in  the  payment  of  any  one  instal- 
ment, legal  proceedings  will  be  taken  forthwith  for  the 
full  amount  remaining  due  on  the  promissory  note ;  and 
where  a  bill  of  sale  is  given  it  will  be  immediately 
enforced,  or  if  security  be  held  the  some  will  be  realised 
without  notice. 

3.  Where  the  borrower  has  given  a  bill  of  sale,  and  lie 
desires  to  remove  the  furniture,  or  is  likely  to  become  a 
bankrupt,  or  compound  with  his  creditors,  notice  must 
be  given  to  Mr.  Wilberforce,  either  personally  or  in 
writing,  three  days  previous  to  such  removal,  bank- 
ruptcy, or  compounding,  and  also  the  receipt  for  rent, 
must  be  sent  to  Mr.  Wilberforce  within  two  months  after 
the  usual  quarter-days. 

4.  It  is  absolutely  necessary  that  each  of  the  above 
rules  be  strictly  complied  with,  as  Mr.  Wilberforce  can- 
not be  held  responsible  for  any  mistakes  that  may  occur 
from  neglect  thereof. 
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On  the  2l3t  Dec.  1894  the  defendant  sent  the 
following  letter  to  the  plaintiff : 

I  see  there  is  a  Connty  Conrt  jndgmeBt  registered 
against  jon.  I  wish  to  know  whether  any  execntion  has 
been  levied  on  your  furniture,  so  that  I  may  take  steps 
to  protect  my  security.  If  yon  will  refer  to  yonr  instaj- 
ment  book  you  will  see  that  yon  onght  to  have  com- 
rannicated  this  to  me.  Please  send  all  papers  yon  havo 
reoeived  in  connection  with  the  summons. 

The  plaintiff,  not  having  paid  the  instalment 
due  on  the  5th  Jan.  1895,  received  the  following 
letter,  dated  the  21et  Jan.,  from  the  defendant : 

Just  a  line  to  remind  you  that  the  instalment  on  yonr 
bill  of  sale  fell  due  on  the  5th  inst.,  and  the  same  carries 
interest  at  60  per  cent,  per  annnm  until  it  is  paid,  so 
that  the  longer  payment  of  the  same  is  delayed  the  more 
it  will  cost  you. 

The  defendant  afterwards  threatened  to  enforce 
against  the  plaintiff  some  of  the  rules  and  regula- 
tions contained  in  the  book,  and  he  thereupon 
consulted  his  solicitor,  and  eventually  this  action 
was  commenced  to  set  aside  the  bill  of  sale. 

The  plaintiff  contended  that  the  bill  of  sale  was 
fraudulent  and  void  on  the  ground  that  the  defen- 
dant unfairly  took  advantage  of  the  plaintiff's 
position  to  insert  oppressive  and  extortionate 
terms,  especially  the  clauses  for  payment  of 
interest  at  60  per  cent,  and  for  repayment  only 
by  instalments ;  that,  by  reason  of  the  rules  and 
i<egulations  contained  in  the  book,  the  bill  of  sale 
was  void  under  sect.  10,  sub-sect.  3,  of  the  Bills  of 
Sale  Act  1878 ;  and  that  by  reason  of  the  interest 
as  well  as  principal  being  included  in  the  instal- 
ments, and  of  the  instalments  being  spread  over 
an  indefinite  period,  the  bill  of  sale  was  void  as 
not  complying  with  tlie  statutoiy  form. 

Bramwell  Davis,  Q.G.  and  Manby  for  the 
plaintiff. 

Herbert  Seed,  Q.C.  and  Arthur  Powell  for  the 
defendant. 

Kekewich,  J. — In  my  opinion  this  bill  of  sale 
is  void.  As  the  case  may  go  further,  it  is  desir- 
able that  I  should  state  witn  extreme  brevity  my 
view>f  the  facts.  The  plaintiff  seems  to  me  to 
be  a  transparently  honest  witness.  I  have  not 
heard  the  defendant,  and  I  do  not  wish  to ;  but  I 
think  I  could  not  give  the  plaintiff  any  relief  on 
the  groimd  that  lie  has  oeen  imposed  on.  I 
daresay  he  thinks  he  has  been,  notwith- 
standing, but  I  use  the  word  in  its  legal 
sense.  But  then  it  seems  to  me  there  were 
annexed  to  this  bill  of  sale  conditions  which  are 
not  expivssed  on  the  face  of  it.  I  must  take  it, 
after  the  examination  and  cross-examination,  that 
the  plaintiff  knew  nothing  of  anything  of  that 
kind  having  been  said  at  the  time  the  bill  of 
sale  was  signed,  and  therefore  that  nothing  was 
actually  said  at  that  time  about  these  rules  and 
regulations.  They  are  contained  in  this  little 
instalment  book  with  some  prefatory  notices  also. 
I  will  read  one  of  them,  although  there  are  others 
which  might  be  criticised.  The  first  of  them 
says :  "  In  case  of  default  in  any  payment  the 
whole  amount  remaining  unpaid  will  become  due 
and  payable."  If  that  is  a  term  of  the  contract, 
and  it  is  not  expressed  in  the  bill  of  sale,  the  bill 
of  sale  is  void.  It  is  quite  unnecessary  to  refer  to 
any  case  on  that  point  beyond  the  last  one, 
Counsell  V.  The  Lmdon  and  Weetmimter  Loan 
and  Diaeoymt  Company  (19  Q.  B.  Div.  512).  Bat 
in  the  cases  which  have  been  cited  the  document 


was  contemporaneous,  and  according  to  my  ex- 
perience the  documents  always  are.  I  do  not 
mean  to  say  that  they  are  always  necessuily 
signed  at  the  same  minute,  or  even  the  same  day, 
but  they  are  practically  contemporaneous.  This 
cfertainly  was  not.  This  little  book  was  never 
seen  by  the  plaintiff  until  after  the  first  instal- 
ment became  due,  a  month  after  the  date  of  the 
bill  of  sale,  and  then,  after  he  paid  that  instal- 
ment, on  the  5th  Dec.  1894,  this  book  was  sent  to 
him,  the  receipt  for  the  money,  the  only  instal- 
ment the  plaintiff  ever  paid,  beine  in  the  book. 
I  do  not  rely  on  the  defendant's  letters,  which 
have  been  referred  to,  except  as  showing  the  in- 
terpretation which  the  defendant  himself  placed 
on  those  rales  and  notices.  He  obviously,  ac- 
cording to  these  letters,  regarded  these  rules  and 
the  notices  as  part  of  the  contract,  and  he  in- 
tended them  to  oe  so.  But  he  sent  this  receipt 
for  the  money.  It  seems  to  me  he  says,  as  clearly 
as  a  man  can :  "  I  receive  this  money  on  the  terms 
of  this  book;  you  will  understand  I  take  this 
instalment  because  it  is  in  time ;  if  you  make 
default  in  any  other  instalment  the  whole  amotmt 
remaining  unpaid  will  become  due  and  payable: 
that  is  part  of  our  bargain.  It  may  or  may  not 
have  been  said  before,  but  they  are  the  usual  terms, 
and  yon  will  understand  that  is  part  of  the  bargain. 
These  are  my  terms,  and  I  insist  on  your  accept- 
ing them."  The  plaintiff  might  have  complained 
of  that,  and  hare  said,  "It  is  not  part  of  our  bar- 
gain," and  he  might  at  once  have  taken  proceed- 
ings, but  I  have  nothing  to  do  with  tnat  now. 
How  could  the  defendant,  having  received  the 
money  in  that  way.  be  heard  to  say  it  was  not 
part  of  the  original  bargain  ?  It  was  obvionsly 
intended  that  it  should  be  annexed  to  the  bargain, 
and  it  could  only  have  been  annexed  to  the  oar- 
gain  by  being,  as  between  him  and  the  plaintiff, 
treated  as  part  of  the  original  bargain.  It  is  not 
a  question  about  some  default  having  been  made, 
and  then  the  defendant  saying,  "  Well,  if  you  with 
me  not  to  insist  on  the  terms  of  the  bill  of  sale, 
we  must  have  some  further  conditions  of  a  more 
strict  chai-acter."  There  is  nothing  of  the  kind 
here ;  he  treats  it  as  a  necessary  incident  of  the 
original  document.  I  do  not  think,  according  to 
the  honour  of  the  transaction  (if  there  is  honour 
in  such  matters  at  all),  he  can  now  go  back  and 
say,  "  This  was  not  part  of  the  bargain  we  entered 
into."  Upon  that  ground,  which,  Ihave  no  doubt, 
will  be  canvassed  elsewhere — and  I  should  be  very 
glad  to  have  the  question  settled  for  the  ben^t 
of  the  profession  and  of  those  who  deal  in  these 
dangerous  articles — ^I  think  the  bill  of  sale  is  void. 

From  this  decision  the  defendant  appealed. 

Beed,  Q.C.  {Arthur  Powell  with  him)  for  the  ap- 
pellant.— The  rules  and  regulations  are  not  a 
part  of  the  bargain,  or  of  the  bill  of  sale.  It  is 
admitted  that  the  plaintiff  did  not  know  of  them 
until  more  than  a  month  after  the  signature  of 
the  bill  of  sale,  and  he  is,  therefore,  not  bound  by 
them.  This  case  is  quite  different  to  CouiweK  v. 
The  London  and  Westminster  Loan  and  Diseount 
Company  Limited  (19  Q.  B.  Div.  512)  and 
Edwards  v.  Marcus  (70  L.  T.  Rep.  182;  (1894) 
1  Q.  B.  587).    [He  was  stopped  by  the  Court] 

Bramicell  Davis,  Q.C.  and  Manby  for  the 
plaintiff. — The  defendant  had  these  rules  and 
regulations  in  his  mind,  and  intended  to  enforce 
them  when  the  bill  of  sale  was  signed.    They  are 
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tiieretore  a  candition  on  which  he  lent  the  money, 
and  he  cannot  now  be  heard  to  say  the  conditions 
in  the  book  were  not  a  part  of  the  bargain  and 
"that  the  bill  of  sale  is  good  as  the  borrower  was 
not  boond  by  them,  especially  after  the  letters  of 
tbe  2lBt  Dec.  1894  and  the  2l8t  Jan.  1895.  His 
Teference  to  the  book  in  the  former  letter  shows 
lie  intended' the  rules  to  form  a  part  of  the  con- 
'tract.  The  plaintiff  had  no  copy  of  the  bill  of 
sale,  and  the  defendant  took  advantage  of  that  to 
insert  conditions  in  this  book  which  the  plaintiff 
-wonld  probably  think  were  in  the  biU  ai  sale. 
Snt  the  bill  of  sale  is  void  under  the  Bills  of  Sale 
Act  1882,  as  not  being  in  accordance  with  the  form 
in  the  schedule  to  tlmt  Act.  The  equal  monthly 
instalments  are  made  up  of  principal  and  interest, 
and  to  be  within  the  form  they  must  be  of  princi- 
pal only: 

Goldttrom  t.  Tallerman,  55  L.  T.  Bep.  866;    18 
Q.  B.  Div.  1. 

In  Davis  r.  Burton  (11  Q.  B.  Div.  537,  539)  Brett, 
M.B.  said,  the  object  of  the  Bills  of  Sale  Act  1882 
-was  that  the  borrower  should  understand  the 
nature  of  the  security  which  he  was  about  to  give, 
and  here  it  requires  an  elaborate  calculation  to 
find  out  how  long  it  will  be  necessary  to  continue 
paying  these  instalments  in  order  to  pay  off  the 
principal  and  interest.  Besides,  the  last  instalment 
-cannot  be  exactly  6i.  This  bill  of  sale,  therefore, 
is  so  embarrassing  and  ambiguous  that  it  does  not 
•comply  with  the  form  in  the  Act  In  Edwards  v. 
Maraton  (64  L.  T.  Rep.  97 ;  (1891)  1  Q.  B.  225)  the 
■bill  of  sale  was  held  good,  as  the  exact  time  when 
-the  principal  was  paid  off  appeared.  The  decision 
of  Be  Bargen ;  Ex  parte  Ha»luek  (69  L.  T.  Rep. 
763;  (1894)  1  Q.  B.  444)  should  be  overruled. 
The  onus  of  showing  that  the  plaintiff  understood 
that  the  interest  was  to  be  52.  per  cent,  per 
month  is  on  the  defendant : 

Moorhoiue  v.  Woolfe,  46  L.  T.  E«p.  374. 
Another  creditor  looking  at  the  register  of  bills  of 
sale  a  year  hence  would  not  know  what  was  still  due. 
Herbert  Beed,  Q.C.  and  A.  Powell  for  the 
appeUant. — The  form  given  in  the  Act  shows  that 
-the  instalments  may  consist  of  principal  and 
interest.  The  instalments  will  be  paid  only  until 
the  interest  and  principal  is  repaid,  and  the  last 
instalment  need  not  necessarily  oe  62. : 

Stmmoiw  V.  Woodward,  66  L.  T.  Bep.  534,  536 ; 
(1892)  A.  C.  100, 107. 

In  Edwards  v.  Marston  (uhi  sup.)  it  did  not  appear 
whether  the  instalment  of  2(.  10s.  was  principal 
■or  interest,  and  the  bill  of  sale  was  held  good. 
That  case  also  shows  that  the  bill  of  sale  may 
stipulate  for  the  payment  of  the  interest  alone  by 
«qual  instalments.  Goldstrom  v.  Tallerman  {ubi 
sup.)  shows  it  may  stipulate  for  the  payment  of 
Has  principal  alone  by  equal  instalments ;  and 
there  is  no  case  which  shows  that  the  instalments 
may  not  include  principal  and  interest,  and  in 
Be  Bargen ;  Ex  parte  Hasluek  {uhi  sup.)  it  was 
lield  that  they  may.    They  also  referred  to 

Lumley  v.  Bimmom,  56  L.  T.  Bsp.  134 ;  34  Ch.  Div. 

698; 
Wearddla    Coal    and    Iron   Company   Limited  v. 

Hodtm,  70  L.  T.  Kep.  632 ;  (1894)  1  Q.  B.  598  ; 
He  Wood ;    Ex  parte  Woolfe,  70  L.  T.  Bep.  282 ; 

(1894)  IQ.  B.  605: 
^ulaaood  v.  Consolidated    Credit   Company,   63 
L.  T.  Bep.  71 ;  25  Q.  B.  Div.  555. 
BramxneU  Bavis  in  reply. 


LliTDiiST,  L.J. — This  is  an  appeal  from  a 
decision  of  Kekewich,  J.  declaring  that  a  bill  of 
sale  is  void  and  in  contravention  of  the  Bills 
of  Sale  Act  1878,  and  that  the  same  ought  to  be 
delivered  up  by  the  defendant  to  the  plaintiff  to 
be  cancelled.  Now  the  question  arises  in  this  way : 
On  the  5th  Nov.  1894  the  plaintiff  was  induced 
by  an  advertisement  issued  by  the  defendant,  a 
person  named  Pockett,  who  trades  as  Wilfred 
Wilberforce,  described  as  of  11,  Stix)ud  Green- 
road,  Finsbury  Park,  to  borrow  money  of  him, 
and  he  has  had  good  reasons  to  repent  it  ever 
since.  The  plaintiff  borrowed  lOOZ.  and  signed 
this  document :  [His  Lordship  then  read  the 
material  parts  of  the  bill  of  sale.]  Now  1«.  in 
the  pound  per  month  is  5  per  cent,  per  month, 
that  is  60  per  cent,  per  annum.  The  advertise- 
ment was  that  money  was  lent  at  "  5  per  cent. ; " 
bnt  5  per  cent,  in  a  money-lender's  mouth  means 
5  per  cent,  per  month;  and  5  per  cent,  in  a 
borrower's  mind  means  5  per  cent,  per  nnTiiim 
until  he  finds  out  what  it  really  means,  and  of 
course  when  this  plaintiff  found  out  what  it 
really  meant  he  did  not  like  it.  However,  that  ia 
immaterial,  because  it  was  in  fact  60  per  cent. 
Now  the  plaintiff  in  this  action  impeaches  this 
document  on  the  ground  of  fraud ;  upon  the 
ground  that  it  is  subject  to  a  condition  or 
defeasance  which  is  not  expressed  in  it  and  is 
therefore  void  ;  and  the  point  was  also  i-aised 
that  the  form  is  not  in  accordance  with  the 
Bills  of  Sale  Act  1882.  As  far  as  the  plaintiff's 
case  rested  upon  the  gi-ound  of  fraud,  Keke- 
wich, J.  decided  a^inst  the  plaintiff ;  that  is  to 
say,  the  learned  judge  decided  against  him  so 
far  as  he  sought  relief  on  the  ground  that  he 
had  been  taken  in  and  cheated  when  he  signed 
the  bill  of  sale.  There  is  no  reason  whatever  for 
quarrelling  with  that  decision,  because  the  man 
was  not  cheated  into  signing  the  bill  of  sale, 
although  he  was  fool  enough  to  be  attracted  by 
this  advertisement.  He,  being  a  man  of  some 
intelligence,  and  quite  capable  of  reading  what  he 
signed,  went  and  signed  this  document,  of  course 
wanting  the  money.  That  part  of  the  case  there- 
fore fails.  The  next  point,  and  the  one  which  has 
been  the  most  urged  before  us,  is,  that  this  docu- 
ment was  accompanied  by  some  condition  or 
defeasance  which  was  not  expressed  in  it,  and 
which,  by  reason  of  its  not  being  expressed, 
rendered  it  void  under  the  Bills  of  Sfue  Act  1878, 
sect.  10,  clause  3,  which  runs  thus :  "  If  the  biU  of 
sale  is  made  or  given  subject  to  any  defeasance 
or  condition,  or  declaration  of  trust,  not  contained 
in  the  body  thereof,  such  defeasance,  condition, 
or  declaration  shall  be  deemed  to  be  part  of  the 
bill,  and  shall  be  written  on  the  same  paper  or 
parchment  therewith  before  the  registration,  and 
shall  be  truly  set  forth  in  the  copy  filed  under 
this  Act  therewith  and  as  part  thereof,  otherwise 
the  registration  shall  be  void."  Well,  there  was 
no  condition,  no  defeasance,  or  anything  else  in 
this  bill  of  sale,  in  respect  of  which  that  enact- 
ment was  complied  with.  But  was  there  any  con- 
dition or  defeasance  which  ought  to  have  been 
embodied  in  this  bUl  of  sale  P  It  appears  to  me, 
when  one  understands  the  facts,  t)mt  obviooshr 
there  was  not.  The  bill  of  sale  was  executed, 
and  there  was  no  bargain,  no  condition,  no 
defeasance,  nor  anything  which  was  part  of  that 
bargain.  The  bargain  was  complete,  the  money 
was  paid,  and  the  bill  of  sale  was  executed. 
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After  that,  there  was  eome  conversation  appa- 
rently about  the  plaintiff  not  being  at  liberty  to 
remove  the  goods,  change  of  residence,  and  bo 
en.  Bnt  that  was  not  part  of  the  terms.  It 
was  a  statement  made  by  the  lender,  like  other 
statements  which  I  shall  have  to  refer  to 
presently,  which  were  made  to  frighten  the 
borrower,  and  which,!like  the  rest  of  the  system 
of  terrorism  and  bullying  pursued  in  these  cases, 
is  shocking  to  contemplate ;  but  I  cannot  on  that 
account  hold  that  a  conversation  of  that  kind 
taking  place  afterwards  and  not  part  of  the 
bargain  is  a  condition  or  defeasance.  Then  what 
happened  afterwards  was  this :  The  plaintifF  paid 
the  first  instalment  of  6{.,  and  then  he  received 
a  little  book  containing  certain  things  called 
"  Roles  and  regulations  which  are  to  be  strictly 
adhered  to."  Those  rules  and  rpgnlations  are 
oppressive  in  the  extreme.  [His  Lordship  read 
the  "notice"  contained  in  the  book  set  out 
above  and  continued:]  Anything  more  prepos- 
terous or  more  atrocious  than  that  can  hardly  be 
imagined ;  it  is  simply  bullying  and  frightening ; 
it  is  lying.  Then  on  the  other  side  of  the  cover 
are  certain  rules  and  regulations  whic'n  are  to  be 
"  strictljr  adhered  to."  Now,  if  those  rules  and 
regulations  were  part  of  the  bargain,  no  doubt 
they  would  fall  within  sect.  10,  clause  3,  of  the 
Act  of  1878.  But  they  were  not  part  of  the 
bargain,  and  although  Mr.  Wilberforce  said  he 
understood  them  to  be  so,  or  rather  said  that 
they  were  actually  so,  we  caimot  fairly  or  properly 
retort  upon  him,  "We  will  take  you  at  your 
word,  and  hold  that  to  be  part  of  the  bargain 
which  never  was  so."  He  tried  to  bully  and 
frighten  his  borrower,  and  he  succeeded  in  doing 
so,  I  daresay ;  bnt  we  cannot  on  that  account  hold 
that  these  regulations,  which  were  first  seen  by 
the  borrower  more  than  a  month  after  the  con- 
tract was  complete,  were  in  any  way  part  of 
the  bargain.  He  knew  nothing  about  them, 
and  I  cannot  accede  to  the  suggestion  that  we 
ought  to  hold  them  to  be  conditions  of  the  bargain 
merely  because  one  side  said  he  thought  they  were 
part  of  the  conditions,  when  the  other  side  had 
never  heard  of  them.  We  could  not  so  hold  in 
a  case  where  the  parties  concerned  were  two 
honest  people,  and  we  certainly  cannot  so  hold  in 
a  case  nke  this.  Then  comes  a  totally  different 
point.  It  has  been  argued  that  this  bill  of  sale 
was  void  as  not  being  in  accordance  with  the  form 
in  the  schedule  to  the  Act  of  1882 ;  and  the 
objection  is  that,  by  mizii^  as  this  bill  of  sale 
does  the  principal  and  interest  and  making  the 
whole  debt  payable  by  equal  monthly  instalments 
of  61.,  the  first  being  payable  on  the  5tb  Dec. 
1894,  the  borrower  cannot  find  out  when  he  has 
paid  off  his  security,  that  he  cannot  find  out 
when  the  last  instalment  of  principal  is  due  or 
when  the  last  instalment  of  interest  is  payable. 
Now  unquestionably  this  is  a  serious  matter  to 
borrowers,  because  such  a  piece  of  paper  as  this 
in  the  hand  of  unscrupulous  men  like  Wilberforce 
would  ^asib^  be  used  for  the  purpose  of  gross 
oppression.  I  feel  that  very  strongly,  but  it  does 
not  follow  that  that  constitutes  a  ground  on 
which  we  can  hold  this  bill  of  sale  to  be  void. 
The  first  thing  we  have  to  do  is  to  construe  it, 
and  we  must  construe  a  bill  of  sale  aa  we  would 
construe  any  other  instrument,  that  is,  with  the 
view  of  understanding  it  in  reference  to  the 
transaction  to  which  it  relates.    After  all  the 


transaction  comes  to  this ;  it  is  one  for  lending 
money,  it  is  a  loan  transaction,  and  although  the 
principal  sum  and  interest  is  to  be  repaid  by 
instalments  of  61.  each,  if  when  you  come  to  tiie 
last  instalment  there  is  not  so  much  as  61.  dne^ 
you  must  pay  what  is  due.  I  think  that  is  the 
obvious  oonstmction  to  be  put  upon  it.  But  it 
has  been  urged  that  that  does  not  get  over  the 
difficulty,  because  yon  cannot  find  out  when  the 
loan  is  at  an  end — when  the  principal  has  been 
paid  off  ;  and  at  first  I  thought  that  was  a  serioiw 
matter.  But  when  we  look  Qlosely  at  the  form,  I 
do  not  think  we  can  go  as  far  as  to  say  this  bill  of 
sale  is  void  as  not  being  in  accord^ce  with  it. 
The  form  given  in  the  schedule  runs  thus  :  "  And 
the  said  A.  B.  doth  further  agree  and  declare  that 
he  will  duly  pay  to  the  said  C.  D.  the  prindpal 
sum  aforesaid  together  with  the  interest  then  doe 
by  equal  payments  of  I.  on  the  day  of 
(or  whatever  else  may  be  ihie  stipnkttd 
times  or  time  of  payment.)  There  is  no  tiin» 
specified,  but,  as  the  whole  loan  must  be  repaid.  I 
agree  if  you  construe  this  document  as  tb» 
document  was  construed  by  Fry,  L.J.  in  the  case 
of  Ooldstrom  v.  Tallerman,  and  read  it  as  a. 
contract  to  pay  the  principal  and  interest  by 
equal  instalments,  and  as  if  the  words  "  interest 
then  due  "  were  in  a  parenthesis,  yon  can  ascer- 
tain, by  a  not  very  dimcult  calculation,  how  modt 
principal  or  interest  you  have  paid  off,  and  how 
much  you  ought  still  to  pay.  But  still  the  calcu- 
lations have  to  be  made ;  you  cannot  get  at  it 
without  calculation,  and  I  cannot  hold  that  a  bill 
of  sale  is  void  because  that  calculation  is  made  & 
little  more  troublesome.  I  think  that  ia  a  sound 
principle  to  go  on,  and  I  observe  that  Lord  Hals- 


h 


lury. 


in    the    case  of    Simmont  v.    Woodumri 


(uht  sup.),  says  that  a  point  had  been  raised  whieb 
"  appears  to  be  this :  that,  whereas  an  example  is 
g^ven  of  the  form  in  the  schedule,  in  whi(£  Toa 
are  to  state  when  the  instalments  are  to  be  OMr 
and  the  Legislature  has  there  suggested  a  foria 
in  which  the  instalments  are  to  be  equal ;  there- 
fore, unless  the  sum  lent,  together  witn  interest" 
— now  this  is  the  important  part — "  (because  it 
appears  to  me  that  the  interest  is  an  essential 
pnrt  of  the  instalments,  according  to  the  prOTi- 
sions  both  of  the  Act  itself  and  of  the  form 
suggested  in  the  Act,  to  give  effect  to  the  bill  ot 
sale)  is  capable  of  accuiute  subdivision,  you  can- 
not do  it— that  you  cannot  possibly  ma!ke  a  Inll 
of  sale  which  shall  have  an  unequal  division  of 
the  sum  lent."  I  undei-stand  that  to  mean  that 
Lord  Halsbnry  did  not  quite  adopt  the  constmc- 
tion  put  upon  the  bill  of  sale  by  Fry,  L.J.,  in 
Ooldstrom  v.  Tallerman.  But  whether  that 
is  so  or  not,  in  the  face  of  that  and  of  the 
other  decisions  which  have  been  referred  to, 
and  which  1  will  refer  to  presentiy,  I  do 
not  think  we  could  say  that,  because  a  bill 
of  sale  requires  a  littie  more  calculation  than 
the  form  in  the  schedule,  it  must  necessarily  be- 
void  under  the  clause  in  the  Act  which  says  that 
bills  of  sale  shall  be  void  if  they  are  not  in 
accordance  with  that  form.  If  you  look  at  the- 
form  it  is  impossible  to  say  that  it  forbids  a  loss 
upon  the  terms  that  the  principal  and  interest 
shall  both  be  paid  by  equal  instalments.  It  i» 
not  possible  to  say  that,  though  the  interpretation 
is  not  so  clear  as  at  first  sight  appears.  But 
what  we  have  been  asked  to  say  is,  that  a  bamin 
such  as  this,  which  is  common  enough  in  building 
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societies,  ie  neceaaarilj  bad  if  made  in  the  form 
<rl  a  bill  of  sale.  We  are  not  prepared  to  ao  that 
length.  Now,  with  regard  to  the  authorities 
•which  have  been  cited  I  do  not  think  it  necessary 
'to  refer  to  them  at  any  length.  The  cases  of 
•GoUMrom  ▼.  TaUerman  {ubi  tup.)  and  Edward*  v. 
J£ar$toa  (itbi  sup.)  are  not  very  difficult  to  deal 
irith  because  you  could  find  out  in  those  cases 
-withont  difficulty  what  the  payments  were  as 
iregards  principal  and  interest.  Then  as  regards 
'the  case  of  Se  Bargen;  Ex  parte  Heuhtek  {ubi 
«up.),  before  Williams,  J.,  the  terms  of  the  bill  of 
sale  were  a  little  different,  for  it  does  not  state,  as 
it  does  here,  that  the  instalments  are  to  be  on 
.accoont  of  interest  and  principal ;  still  it  is  quite 
•«bTioo8,  from  the  reasoning  of  that  learned  judge, 
that  he  was  of  opinion,  and  I  think  he  was  rieht, 
that  you  cannot  hold  that  a  bill  of  sale  which  is 
otherwise  unobjectionable  is  void  because  yon 
liave  to  make  a  calculation  which  is  a  little  more 
.^fBcult  than  that  which  you  must  make  if  you 
^tdopt  the  form  which  is  given  in  the  schedule. 
For  those  reasons  I  am  of  opinion  that  this 
appeal  must  be  allowed. 

XiOPES,  L.J. — J  am  of  the  same  opinion.    I  am 
bound  to  say  I  have  felt,  if  it  could  be  done  legally, 
tiiat  I  shomd  like  to  declare  this  bill  of  sale  yoid, 
bnt,  after  much  consideration,  I  fear  that  it  is  not 
possible.    Several  points  were  taken  before  the 
leamedjadge  in  the  court  below.  It  was  contended 
that  this  bm  ot  sale  was  obtained  by  fraud.    The 
learned  judge  heard  evidence  upon  that  matter, 
and  considered  it,  and  came  to  the  conclusion 
that  that  point  was  not  established,  and  I  think 
he  was  right  in  so  holding,  because  it  is  impossible 
to  say,  having  regard  to  the  circumstances,  that 
the  ijorrower  was  deceived  by  the  bill  of  sale.    He 
was  an  intelligent  person,  able  to  read  and  write, 
And  able  to  understEind  what  he  saw ;  he  read  the 
bill  of  sale  and  had  an  opportunity  of  forming  his 
own   opinion  with  regard   to   its  effect,  and  he 
signed  it.    It  is  impossible,  therefore,  to  say  that 
be  was  induced  by  fraud  to  sign  and  become  a 
party  to  that  bill  of  sale,  and  I  think  the  learned 
judge  was  right  in  so    holding.    Then  another 
point  was  taken.     It  was  said  that  the  bill  of  sale 
was  subject  to  a  certain  condition  or  defeasance, 
such   as  is  contemplated  by  the  Act  of    1878, 
sect.   10,    sub-sect.    3,  which  has  been  already 
Eeferred  to  and  read  by  my  brother  Lindley.    I 
think    that     means    a   condition  or    defeasance 
which  is  part  of  the  bargain  ;■  but  here  I  think  it 
is  impossible  to  say  that  ther^  was  any  condition 
or  defeasance  which  was  part  of  the  bargain.    It 
tB  said  there  was  a  certain  conversation  at  the 
time  the  bill  of  sale  was  executed,  not  before  it 
was    executed,   but   afterwards   and   when   the 
money  had  been  paid.    But,  looking  at  the  terms 
«f  that  conversation  carefully,  I  do  not  think  it 
can  be  said  for  one  moment  that  that  conversa- 
tion can  be  held  to  be  in  any  respect  a  condition  or 
part  of  the  bargain.   It  was  merely  a  conversation 
which  took  place  between  the  borrower  and  lender, 
and  used  by  the  lender  for  the  purpose  of  tenify- 
ing  and  bullying  the  borrower.    I  do  not  think  it 
amounted  to  more  than  that.    Then  it  was  said 
a  book  was  sent,  that  that  book  contained  rules 
and  regulations,  and  that  they  formed  part  of  the 
bargain ;  and  that,  in  point  of  fact  by  subsequent 
letters,  the  lender  himself  admitted    they  were 
{lart  of  the  ba^ain.    Now,  I  cannot  come  to  that 
contflusion.     That  those  rules  and  regulations. 


dealt  with  as  they  were  by  Mr.  Pockett,  were  very 
much  in  the  nature  of  a  scandalous  attempt  on 
his  part  to  affect  the  borrower  and  terrify  hun,  I 
have  not  the  slightest  doubt.  When  did  the  book 
first  come  to  the  knowledge  of  the  borrower? 
Not  until  a  month  after  the  bill  of  sale  had  been 
executed.  It  was  then  that  that  book  was  first 
introduced  to  his  notice ;  he  had  never  heard  of  it 
bef oi-e,  and  knew  nothing  of  it  at  the  time  of  the 
bargain,  and,  in  my  opinion,  he  never  assented  in 
any  way  which  is  binding  upon  him  to  any  one 
of  the  terms  which  are  contained  in  the  book. 
That  again,  in  my  opiaion,  was  an  attempt  to  in- 
timidate the  borrower  of  a  most  disgraceful  kind ; 
but  to  say  that  it  amounts  to  such  a  condition  or 
defeasance  as  is  contemplated  by  sect.  10  of  the 
Act  of  1878  is  impossible,  and  therefore  that  point 
fails.  But  then  there  is  another  point  raised, 
which  is  more  difficult  to  deal  with.  It  is  said  the 
bill  of  sale  is  void,  as  it  does  not  comply  with  the 
statutory  form,  but  has  deviated  from  it.  It  was 
contended  that,  with  regard  to  that  portion  of  the 
bill  of  sale  which  provides  for  repayment  of  the 
loan,  it  mixes  up  principal  and  interest  in  a  way 
which  makes  it  difficult  to  understand  (the 
amount  being  payable  by  equal  instalmente)  what 
portion  is  attrioutable  to  principal  and  what  to 
interest;  difficult  to  say  when  the  debt  or  loan 
would  be  paid  off;  difficult  to  know  on  what 
terms  the  borrower  might  redeem.  It  was  said 
that  all  this  is  so  ambiguous,  so  uncertain,  and  so 
embarrassing  and  confusing,  that  it  amounte 
to  a  deviation  from  the  statutory  form,  and 
that,  therefore,  it  renders  the  bill  of  sale  void. 
It  was  contended  that  it  was  impossible  except  by 
extending  the  period  of  payment  to  a  very  remote 
time,  to  come  to  the  conclusion  that  it  was  to  be 
paid  off  by  equal  instalmente — the  instalmente 
provided  for  being  these  equal  amounts  of  6{.  At 
first  I  was  rather  struck  with  that  difficulty ;  but 
on  consideration  I  do  not  think  much  of  that 
point,  because  at  the  end,  assuming  the  balance 
did  not  amount  to  61.,  it  could  be  paid  off,  ac- 
cording to  the  cases  which  have  been  brought  to 
our  notice,  on  payment  of  the  lesser  sum.  The 
question  is  whether  that  point  is  a  good  one.  Is 
that  such  a  deviation  from  the  statutory  form 
as  to  render  the  bill  of  sale  void  P  In  my  opinion 
it  is  not.  If  you  look  at  the  statutory  form  it  is 
impossible  to  say  that,  even  where  there  is  a  literal 
observance  of  that  form  some  calculation  will  not 
be  involved,  that  is  to  say,  it  involves  a  calculation 
of  what  is  principal  and  what  is  Interest,  and 
other  matters ;  and  the  only  difference  I  can  see 
between  the  stetutory  form  and  the  present  form 
is  this,  that  in  the  present  case  it  would  be  a 
rather  more  complicated  calculation  to  make  than 
that  which  would  have  to  be  made  if  the  statutory 
form  were  observed.  I  do  not  think  that  is 
enough  to  render  a  bill  of  sale  void.  I  adopt  the 
opinion  expressed  by  Williams,  J.  in  Be  Bargen, 
wnich  was  referred  to,  when  he  said  (69  L.  T. 
Rep.  765 ;  (1894)  1  Q.  B.  447) :  "  The  statutoiy 
form  contemplates  that  the  principal  sum  together 
with  the  interest  then  due  may  be  paid  by  equal 
instalmente  covering  principal  and  interest." 

BtOBT,  L.J. — I  am  of  the  same  opinion.  With 
regard  to  the  point  of  fraud,  I  do  not  think  there 
was  any  fraud  in  the  procuring  of  the  contract. 
I  think  there  was  fraud  attempted  in  reference  to 
the  rules  and  regulations  which  Wilberforce  knew, 
as  well  as  anybody  else,  were  not  part  of  the  con- 
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tract.  In  that  attempt,  and  in  the  unprincipled  way 
he  put  them  forward  as  part  of  the  contract,  I  think 
there  was  fraud,  though  I  do  not  see  that  it 
succeeded,  because  the  borrower  upon  taking 
advice  was  able  to  see  that  this  was  an  attempt 
to  impose  upon  him,  and  he  was  not  really 
imposed  upon.  With  reference  to  the  point 
of  there  being  a  condition  not  appearing  on  the 
bill  of  sale,  of  course  that  cannot  be  a  condi- 
tion in  any  way  which  was  not  made  known  to 
t)ie  other  side ;  and  therefore  the  putting  forward 
of  those  rules  and  regulations,  however  improper 
it  might  have  been,  would  not  make  them  part 
of  the  contract.  Whatever  Wilberforce  intended, 
he  did  not  put  them  forwai'd  at  a  time  when  they 
could  be  said  to  be  part  of  the  contract.  With 
reference  to  the  other  point,  I  confess  that  for 
some  time  I  was  rather  disposed  to  find  there  an 
objection,  and  I  should  not  have  been  sorry  if  any 
objection  ultimately  satisfactory  to  me  could  have 
been  made  to  this  form.  But  we  are  bound,  of 
course,  to  administer  the  law,  and  to  construe  the 
document,  and  not  because  we  disapprove  of  the 
conduct  of  one  of  the  parties  to  strain  the 
construction  too  heavily  against  him,  and  I  think 
there  is  nothing  contained  in  the  form  given  in 
the  schedule  to  the  statute  which  would  prevent 
an  instrument  in  the  form  we  have  in  this  case 
taking  effect  as  a  bill  of  sale.  I  cannot  quite 
follow  Mr.  Bramwell  Davis's  argument  upon  the 
case  of  Goldstrom  v.  TaUerman.  There  the 
suggestion  was  very  much  that  the  form  given  for 
an  instrument  of  this  kind  was  the  omy  form 
which  could  be  pennissible  undor  the  statute. 
Pry,  L.J.  says  (55  L.  T.  Rep.  867 ;  18  Q.  B.  Div.  5) : 
"  It  is  suggested  that  the  form  requires  the  com- 
putation of  the  whole  interest  on  the  principal  at 
once,  the  addition  of  this  sum  to  the  principal,  and 
the  division  of  such  total  sum  into  the  stipulated 
number  of  instalments."  That  is  not  exactly  the 
present  case,  because  he  assumes  there  a  stipiilated 
number  of  instalments.  But  it  is  very  like  the 
present  case — like  it,  I  think,  in  all  respects 
except  that  one  cii-cumstance  that  the  instalments 
were  to  work  themselves  out,  and  there  was  no 
number  of  instalments  stipulated  for.  Then 
be  says  that  construction  is  excluded.  He  does 
not  say,  as  I  understand,  that  it  is  improper 
to  include  principal  and  interest  in  one  instal- 
ment, but  that  you  are  not  obliged  to  do  it, 
and  he  arrived  at  that  conclusion  by  saying, 
"  We  think  that  the  words  '  together  with  the 
interest  then  due '  are  parenthetic."  I  dare  say 
they  are,  but  whether  parenthetical  or  not,  I  see 
no  decision  there  that  it  would  not  be  legal — that 
it  would  be  a  substantial  departure  from  the  form 
in  the  schedule — to  take  principal  and  interest 
into  account  at  once,  and  to  make  the  loan  pay- 
able in  that  manner,  which  is  practically  the  way 
in  which  building  societies'  loans  are  very  gene- 
rally made  repayable.  Now,  if  that  be  so,  I  do 
not  think  there  is  much  left  excepting  this,  which 
weighed  upon  me  a  good  deal  at  first,  that  it 
would  require  not  an  easy  calculation,  but  a  some- 
what difficult  one — a  calculation  which  in  fact  a 
vast  number  of  people  entering  into  these  small 
transactions  would  not  be  able  to  make.  There 
again  it  is  pointed  out  that  it  is  not  quite  a  simple 
thing  to  calculate  interest  upon  the  statutory 
form,  and  agreeing  that  it  is  rather  a  simple  case 
if  you  pay  insl^ments  of  principal  until  the 
whole  of  the  principal  is  got  rid  of,  and  then  pay. 


the  interest,  still  it  is  not  quite  a  simple  thing  to 
calculate  even  that ,-  that  is  to  say,  there  are  a 
vast  number  of  people  who  could  not  do  it  to 
save  their  lives,  but  would  have  to  get  assistance 
even  if  fairly  intelligent  people,  and  I  certainly 
cannot  adopt  as  a  principle  that,  because  in  tiiw 
case  the  arithmetic  would  be  somewhat  more 
difBcult,  there  is  therefore  a  substantial  departure 
from  the  form  given  in  the  schedule.  If  we  Tiere 
to  hold  on  a  very  literal  construction  that  yon  ate 
bound  to  have  a  state  of  things  in  which  tlie 
whole  principal  and  interest  could  be  paid  by 
equal  instalments,  these  being  instalments  of  62., 
I  am  still  of  opinion  that,  if  that  were  a  proUem 
proposed  to  a  mathematician,  he  would  answer  in 
the  way  I  did,  that  in  order  to  do  that  you  would 
be  obliged  to  calculate  interest  on  the  principal 
fii-st  of  all  treating  it  as  a  loan  for  a  term,  and  in 
doing  that  it  would  take  a  very  long  time  indeed 
— I  gave  it,  I  think,  during  the  arguments  as  lOO 
months.  I  am  satisfied  that  is  not  the  way  to 
construe  the  contract,  but  that  it  really  comes  to 
this,  that  you  are  to  pay  the  instalments  of  62. 
until  there  comes  a  last  instalment  which,  will  not 
equal  62.,  and  that  when  you  get  to  that  yon  must 
pay  that  last  instalment  whatever  it  amounts  to, 
although  it  is  not  62.  It  seems  to  me  that  that 
is  the  business-like  way  of  dealing  with  the  con- 
tract, and  I  am  unable  to  find  that  there  is  any- 
thing in  it  on  which  we  can  say  that  this  bill  of 
sale  is  void. 

LiMDLET,  L.J. — ^The  appeal  must  be  allowed 
with  costs,  and  the  action  will  be  dismissed,  bnt 
without  costs. 

Solicitor  for  the  plaintiff,  Robert  Aylward. 

Solicitor  for  the  defendant,  W.  J.  Greig. 


HIGH    COURT   OF   JUSTICE. 

CHANCEHT  DIVISION. 
July  11, 16,  and  23. 
(Before  Chittt,  J.) 
Be  FovEAux  ;  Ceoss  v.  London  Anti- 
YivisECTiON  Society,  (a) 
Charity — Societies  for  supprestion  ofvimteetUM. 
Societies  having  for  their  object  the  iotai  suppres- 
sion of  vivisection  are  charities  in  the  ieehnied 
sense  in  which  the  term  "  charity  "  is  u«ed  tn 
law. 
Frances  FovEArx,  by  her  will  dated  in  August 
1842,  appointed  her  daughter  Catherine  Foveaui 
sole  executrix  and  trustee  thereof,  and  gave  her 
the  sole  management  of  her  money  in  the  public 
funds  for  the  benefit  of  herself  and  her  brother 
Charles  Foveanx  with  certain  conditions  in  the 
will  mentioned. 

By  a  codicil  which  was  undated,  the  testatrix, 
after  stating  that  the  chief  object  of  her  will  was 
to  preserve  to  her  daughter  the  most  absolnte 
power,  not  only  over  the  interest  of  her  (the 
testatrix's)  money  for  her  own  and  her  brother's 
advantage  in  equal  shares  during  their  lives,  but 
the  most  uncontrolled  right  of  disposing  of  the 
principal  from  which  such  interest  was  derived 
lor  some  charitable  purpose,  provided  there 
existed  no  such  heirs  as  in  the  vrill  mentioned, 

(a)  Bepoited  hj  a.  Wslby  Kims.  JBaq,.  atxfltmMJmm. 
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«Uted  her  will  to  be  that  in  default  of  such  heirs 
.and  provided  neither  herself  nor  her  daughter 
had  commenced  the  particular  oharitv  for  which 
they  were  interested,  her  daughter  should  either 
-cany  on  that  intention  or  will  the  principal  of 
aaj  moneys  after  her  brother's  death  either  to 
HanweU,  the  Boyal  Free  Hospital,  or  "any 
■other  charity,"  and  in  default  of  such  appoint- 
ment the  testatrix  directed  that  on  the  death  of 
her  daughter,  her  money  should  be  divided 
hetween  the  charities  before  named. 

The  testatrix  died  in  Jan.  1844,  and  her  son 
Charles  died  in  April  1873.  Catherine  Foveaux, 
hy  her  will  dated  in  February  1895,  after  reciting 
-^t  she  bad  under  the  will  of  her  late  mother  a 
power  of  giving  and  appointing  for  charitable 
jjorposes  a  sum  nf  60002.,  then  invested  in  21.  15g. 
Consolidated  Stock,  gave  various  charitable 
legacies  and  bequeathed  "  3002.  Stock  each  to  the 
Victoria-street,  now  joined  with  the  International, 
Society  for  the  Total  Suppression  of  Yivisection, 
to  the  London  Anti-Vivisection  Society,  and  to 
the  Scottish  Society  for  the  Total  Suppression  of 
ViTieeetion,"  and  appointed  the  plaintiffs  executors 
of  her  will.  Catherine  Foveaux  died  in  March 
1895. 

The  plaintiffs  took  out  a  summons  to  have  the 
question  determined  whether  under  the  power  to 
appoint  among  charities,  given  bv  the  will  of 
Frances  Foveaux,  the  appointment  by  the  will  of 
'Catherine  Foveaux  in  favour  of  the  defendants, 
the  London   Anti- Vivisection    Society  and   the 
Victoria-street  and  International  Society  for  the 
Protection  of  Animals  from  Vivisection,  was  valid, 
or  whether  the  same  societies  were  or  were  not 
charities. 
FanoeU,  Q.C.  and  W.  Freeman  for  the  plaintiffs. 
W.  D.  Batclins  for  the  defendant  societies. 
Henry  Fellows  for  the  Royal  Free  Hospital. 
Chittt,  J. — The  question  is,  whether  the  two 
defendant  anti-vivisection  societies  are  charities 
in  the  technical    sense    in     which    the     term, 
"charity"   is   used   in    law.    There  is  a  third 
Mciety  whose  objects  are  apparently  similar,  and 
in  vhose  favour  a  similar  gift  has  been  made ;  but 
thie  society  is  domiciled  in  Scotland,  and  could 
not,  according  to  the  existing  rules  of  court,  be 
served  with  the  originating  summons.      They, 
however,  are  aware  of  these  proceedings,  and  are 
content,  as  it  was  stated  at  the  bar,  to  leave  the 
argnment  to  the  two  defendant  societies.    The 
question  arises  in  this  way.    By  the  will,  informal 
and  ill-expressed,  but  the  meaning  of  which  is  not 
difficult  to  ascertain,  Mrs.  Foveaux  conferred  on 
her  daughter  Catheiwe  a  special  power  of  appoint- 
ing a  fund  of  personalty  in  favour  of  charity. 
The  daughter,  Miss  Catherine  Foveaux,  in  exercise 
of  this  power,  has,  by  her  will,  appointed  300Z.  to 
each  of  three  anti- vivisection  societies.    Had  Miss 
Foveaux  made  the  gifts  out  of  her  own  personal 
«slate  the  gifts  would  have  been  perfectly  valid. 
The  societies  are  lawful  societies.    JSTo  question  of 
perpetuity  would  have  arisen  on  the  terms  of  the 
daughter's  will  or  from  the  nature  of  the  consti- 
tution of  the  two  defendant  societies,  or,  indeed, 
of  the  Scottish  Society,  so  far  as  I  am  aware  of 
the  nature  of  the  constitution  of  that   society. 
1^  object  of  the  two  societies  before  the  court  is 
sabstaatiaUy  the  same — the  total  suppression  of 
^  practice  of  vivisection.    Accordmg   to   the 
™ies  of  the  Victoria- street  Society  the  object 


is  the  total  abolition  of  the  practice  of 
vivisection  as  defined  in  the  report  of  the 
Boyal  Commission,  and  the  action  of  the  society 
in  opposing  vivisection  rests  upon  moral  grounds ; 
other  oonsiderations  are  to  be  taken  into  account 
Bubordinately  only  (rules  1  and  2).  The  object  of 
the  London  Anti- Vivisection  Society  is  declared 
by  its  rules  to  be  to  secure  the  total  abolition  of 
the  practice  commonly  called  vivisection.  Should 
it  ever  be  desirable,  either  from  its  object  having 
been  attained  or  from  other  reasons,  to  dissolve 
the  society  its  general  surplus  property  is  to  be 
applied  for  the  oenefit  of  the  animal  ci-eation  in 
such  manner  as  the  general  committee  shall 
determine  (rules  14,  19).  In  determining  this 
question  of  charity  the  court  does  not  enter  into 
or  pronounce  any  opinion  on  the  merits  of  the 
controversy  which  subsists  between  the  supporters 
and  opponents  of  the  pi-actice  of  vivisection.  It 
stands  neutral.  Humane  men  and  women  of  a 
high  order  of  intelligence  and  education  ai-e  found 
in  the  ranks  on  either  side.  Stated  broadly,  one 
side  holds  that  the  practice,  under  carefuUy 
guarded  provisions,  although  it  may  inflict  some 
Bufferii^  on  the  lower  order  of  animals,  is  justifi- 
able and  tends  to  promote  the  welfare  of  the 
human  race  and  also  of  the  lower  order  of  animals 
in  general.  They  have  the  Act  of  Parliament  in 
their  favour  (39  &  40  Vict.  c.  77).  On  the  other 
hand,  the  anti-vivisectionists  hold  that  the  prac- 
tice is  wholly  unjustifiable.  The  repeal  of  the 
Act  of  Parliament  is  undoubtedly  part  of  their 
object ;  it  is  not,  however,  confined  to  this,  but 
extends  to  the  total  suppression  of  what  the 
members  of  the  societies  consider  to  be  a  cruel 
and  immoral  practice.  The  element  of  morality 
and  the  improvement  of  morality  from  their 
point  of  view  must,  I  think,  be  taken  to  be  in- 
volved in  their  object.  Cases  arise,  such  as  the 
present,  in  which  it  is  not  easy  to  ascertain 
whether  a  particular  institution  is  or  is  not  a 
charity.  Charity  in  law  is  a  highly  technical 
term.  The  method  employed  by  the  court  is  to 
consider  the  enumeration  of  charities  in  the 
statute  of  Elizabeth,  bearing  in  mind  that  the 
enumeration  is  not  exhaustive.  Institutions  whose 
objects  are  analogous  to  those  mentioned  in  the 
statute  are  admitted  to  be  charities ;  and,  again, 
institutions  which  are  analogous  to  those  already 
admitted  by  reported  decisions  are  held  to  be 
charities.  The  pursuit  of  these  analogies  obvi- 
ously requires  caution  and  circumspection. 
After  all,  the  best  that  can  be  done  is  to  con- 
sider each  case  as  it  arises,  upon  its  own 
special  circumstances.  To  be  a  charity  there 
must  be  some  public  puroose,  something  tend- 
ing to  the  benefit  of  the  community.  The 
benefit  in  point  of  local  area  need  not  extend 
to  the  public  at  large ;  a  trust  for  the  benefit  of 
the  inhabitants  of  a  particular  district  will  suffice. 
In  The  Commissioners  of  Income  Tax  v.  Pemsel 
{ubi  sup.)  Lord  Macnaghten  said  that  charity,  in 
its  legal  sense,  comprises  four  principal  divisions 
— trusts  for  the  relief  of  poverty ;  trusts  for  the 
advancement  of  education ;  trusts  for  the  advance- 
ment of  religion ;  and  trusts  for  other  purposes 
beneficial  to  the  community,  not  falling  under  any 
of  the  preoeding  heads.  In  examining  the  purposes 
of  any  pai-ticular  trust  the  court  has  taken  a 
liberal  rather  than  a  narrow  view  of  the  subject. 
Under  the  head  of  the  advancement  of  religion 
the  court  has  not  confined  itself  to  the  advance- 
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ment  of  ihe  tenets  of  the  Church  as  established 
bj  law ;  it  has  held  trusts  for  the  promotion  of 
man  J  diverse  forms  of  the  Christian  religion  to  be 
valid  charities.  A  strong  illustration  of  this  is  to 
be  found  in  Thornton  v.  Howe  [ubi  sttp.).  Sir  John 
Bomilly  held  there  that  a  tmst  for  the  pnblica- 
tion  of  the  works  of  Joanna  Southcott  was  a 
valid  charity.  He  found  that  her  works  were  not 
immoral  or  subversive  of  religion,  although  he 
found  in  them  much  that  was  very  foolish,  and, 
although  be  said  that  thej  were  in  a  great 
.  measure  incoherent  and  coiuused,  he  considered 
that  they  were  written  with  a  view  to  extend  the 
influence  of  Christianity — i.e.,  the  advancement  of 
religion.  This  was  the  ground  on  which  he  based 
his  decision.  He  did  not  think  that  it  was 
incumbent  on  him  to  say  that  religion  would  in 
fact,  or  according  to  his  own  judgment,  be 
advanced.  He  looked  to  the  view  or  purpose  of 
the  writer.  Again,  take  the  head  of  relief  of 
poverty.  Dole  charities  were  gi"eatly  in  favour 
with  our  ancestors.  Modem  experience,  regard 
being  had  to  the  increase  of  population,  change  of 
residence,  and  other  altered  circumstances,  has 
shown  that  such  charities  tend  to  pauperise  a 
district,  and  are  not  beneficial ;  and  in  framing 
new  schemes  the  court,  having  within  the  limits 
of  judicial  discretion  to  express  its  own  views  on 
the  question,  sets  itself  against  this  form  of 
charity.  Tet  imdeniably  a  dole  charity,  if  created 
at  the  present  day,  is  a  valid  charity.  I  pixxseed 
to  deal  with  the  authorities  more  particularly 
bearing  on  the  present  question,  hx  The  Vni- 
venity  of  London  v.  Yarrotv  (vM  sup.)  it  was  held 
that  a  bequest  for  establishing  an  institution 
for  ipvestigating,  studying,  and  curing  maladies, 
distemper,  and  injuries  to  which  any  quadrupeds 
or  birds  useful  to  man  might  be  found  sub- 
ject was  charitable.  It  was  part  of  the  testator's 
bequest  that  kindness  to  the  animals  committed 
to  the  charge  of  the  superintendent  of  the  insti- 
tution should  be  a  general  principle  of  the  insti- 
tution. Lord  Cranworth  thought  that  by  animals 
or  birds  useful  to  mankind  domestic  nTiimpla 
were  meant ;  but  if  a  more  expansive  meaning 
ought  to  be  attributed  he  would  not  at  all  say 
that  the  charity  would  be  bad.  In  Marsh  v. 
Means  {ubi  aup.)  Wood,  V.C.  appears  to  have 
considered  that_  if  the  gift  had  been  for  sup- 
porting the  objects  and  principles  enunciated 
in  the  prospectus  published  in  "The  Yoice  of 
Humanity  "there  would  have  been  a  good  charity. 
Stated  generally,  the  main  object  was  to  prevent 
cruelty  to  animals,  and  the  animals  intended  to 
be  protected  were  not  merely  domestic  animals. 
In  Me  Vallance  {uhi  sup.)  a  society  to  promote 
prosecution  for  cruelty  to  animals  was  deemed 
charitable.  In  Be  Dougla$;  Obert  v.  Barrow 
(ubi  8up.)  Kay,  J.  considered  that  gifts  to  the 
Royal  Society  for  the  Prevention  of  Cruelty  to 
Animals  and  the  Society  for  the  Protection  of 
Animals  liable  to  Tivisection,  and  to  the  Home 
for  Lost  Dogs,  were  all  charitable.  On  the  appeal 
Lindley,  L.J.  was  of  the  same  opinion,  but  he 
declined  to  express  any  opinion  one  way  or  the 
other,  whether  "The  International  Society  for 
the  Total  Suppression  of  Vivisection,"  in  its  then 
present  shape,  was  as  good  an  object  for  a  chari- 
table bequest  as  it  had  been  before  its  consti- 
tution had  been  altered,  and  Bo  wen,  L.J.  expressly 
reserved  this  question  for  future  consideration. 
In  Be  Joy  (ubi  sup.)  there  was  a  gift  in  favour  of 


a  society  which  the  testatrix  described  as  "The 
Society  for  Suppressing  Cruelty  by  United 
Prayer."  My  decision  was  that  there  was  n» 
such  society  in  existence  at  the  time  of  the  tes- 
tatrix's death ;  that,  in  substance,  the  lady  herself 
was  the  society,  if  it  ever  existed ;  and  that  tiis- 
society,  assuming  that  it  continued  to  exist  untQ 
her  death,  at  all  events  died  with  her ;  and  that 
no  general  charitable  intent  was  manifested.  The 
question  whether  an  anti-vivisectionist  society 
was  a  charity  was  discnesed,  but  was  not  decided 
In  Armstrong  v.  Beeves  (ubi  sup.)  the  Vice- 
Chancellor  held  that  legacies  to  two  sodetiea^ 
Hbe  objects  of  which  were  the  suppression 
of  vivisection,  were  charitable  legacies.  In 
opposition  to  the  claim  of  the  defendant 
societies,  it  was  argued  that  the  Yioe-Chan* 
cellor  took  an  erroneous  view  of  the  effect  of  thfr 
authorities  be  referred  to ;  but,  however  this  may 
be,  the  Vice-Chancellor  clearly  expressed  his  o»n 
opinion  on  the  subject,  apart  from  Be  Joy  and  Be- 
Douglas ;  Obert  v.  Barrow.  Again,  it  was  nreed 
that,  having  decided  that  there  was  no  perpetmty, 
it  became  unnecessary  for  the  Yice-Chancellor  to 
consider  the  question  of  charity.  But  the  Vioe- 
Chancellor  considered  this  question  on  the 
assumption  that  there  was  a  perpetuity,  and  the 
conclusion  at  which  he  arrived  cannot  be  treated 
as  a  mere  dictum ;  it  was  part  of  his  decision. 
Now,  although  the  judgment  does  not  bind  me  as 
an  authority,  stiU  I  ought  to  treat  it  with  the 
respect  due  to  the  learned  Yice-Chanoellor  of 
Ireland.  In  TAs  Commissioners  of  Income  Tax  t, 
Bemsel  the  present  Lord  Chancellor  refers  to  tiie 
purposes  of  anti-vivisection  societies  as  bong  ! 
comprehended  in  England  within  the  tena 
"  charitable  purposes."  The  result  appears  to  me 
to  be  this.  There  is  a  balance  of  jncQcial  opinion 
in  favour  of  the  defendant  societies ;  there  is  no 
express  authority  against  them.  On  principle,  if 
a  80<aety  for  the  prevention  of  cruelty  to  aniniiilB 
is  a  charitable  society,  it  would  seem  to  follow 
that  an  institution  for  the  prevention  of  a  par- 
ticular form  of  cruelty  to  animals  is  also  charit- 
able. The  mere  infliction  of  pain  is  not  neces- 
sarily cruelty;  into  the  question  of  what  is 
cruelty  the  moral  element  largely  enters :  (Leieu 
V.  Fermor,  18  Q.  B.  Div.  532.)  It  may  be  tmly  | 
said  that  the  infliction  of  justifiable  pain  is  not 
cruelty.  The  question  of  what  is  and  what  is  not 
justifiable  is  a  question  of  morals,  on  which  men's 
minds  may  reasonably  differ,  and  do  in  fact, 
differ.  Cruelty  is  degrading  to  man;  and  a 
society  for  the  suppression  of  cruelty  to  the 
lower  animals,  whether  domestic  or  not,  has  for 
its  object,  not  merely  the  protection  of  the 
animals  themselves,  but  the  advancement  of 
morals  and  education  among  men.  The  purpose 
of  these  societies,  whether  they  are  right  or 
wrong  in  the  opinions  they  hold,  is  charitable 
in  the  legal  sense  of  the  term.  The  intention 
is  to  benefit  the  community;  whether,  if  they 
achieved  their  object,  the  community  would  in 
fact  be  benefited  is  a  question  on  which  I  think 
the  court  is  not  required  to  express  an  opinion. 
The  defendant  societies  may  be  near  the  border 
line,  but  I  think  they  are  charities. 

Solicitors :   King  and   McMillin ;    F.   Cotton ; 
Hyde,  Tandy,  Mahon,  and  8ayer. 
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July  17  and  25. 

(Before  Chittt,  J.) 

Bkook  v.  Makchestek,  Sheffield,  and  Lin- 

C0LN8HISB  Railway  Company,  (a) 
Railway  eompany — Part    of   building — Part   of 
numwaetory — Landa  Clauses  Contolidation  Act 
1815, «.  92. 
A  rmbeay  company  gave  ike  plaintiff*,  tcho  were 
tUMufadurwt,  notice    to   treat  for  part  of  a 
building  in    ike    oeeupaiion  of   the  plaintiffs' 
teiumis,  another  part    of  the  same    building, 
together  toith  adjacent  premises,  being  used  by 
the  plainiiffe  as  thair  manufactory.     The  plain- 
tiffs gave  the  company  a  counter-notice  requiring 
mem  to  take  the  whole  manufactory. 
Held,  that  the  part  of  the  building  for  which  the 
company  httd  given  notice  to  treat  was  part  of 
ike  manirfaetory  within  sect.  92  of  the  Lands 
Clause*  Consolidation  Act  1845,  and-  that  the 
company  were  bound  to  take  the  whole  manu- 
factory. 
The  plaintiffs  were  the  lessees  of  certain  lands 
and  buildings  in  Cromford-street  and  Waterway- 
street,  ia  the  town  of  Nottingham,  Nos.  1  to  8  on 
the  plan  produced,  where  tney  carried  on  the 
bosiness  of    waste    and    shoddy  manufactarers. 
The  buildine  No.  3  on  the  plan  was  a  three-storey 
brick  building,  the  gronnd  floor  of  which  was 
underlet  by  the  plaintifFs.    I'he  first  and  second 
floors  were  divided  about  the  middle  by  a  rough 
wooden  partition,  readily  removed,  with  a  door 
therein.    The  northern  portion  of  these  two  floors 
was  occupied  by  one  Sanson,  as  tenant  at  will  of 
the  plaintiffs,  and  the  southern  portion  was  used 
by  ue  plaintifFs  for  the  purposes  of  their  manu- 
bctory. 

In  April  1895  the  defendants  gave  notice,  under 
the  powers  of  their  Act  passed  in  1893  (with 
which  the  Lands  Clauses  Consolidation  Act  1845 
was  incorporated),  to  treat  for  the  land  beneath 
the  northern  portion  of  the  first  and  second  floors 
of  the  building  No.  3  on  the  plan,  and  the  part  of 
mch  building  standing  thereon.  In  the  same 
month  the  plaintiffs  gave  the  defendants  a 
connter-notioe  requiring  them  to  purchase  the 
whcde  of  their  interest  in  all  the  lands  and  pre- 
mises shown  on  the  plan  Nos.  1  to  8,  and  claimed 
the  gam  of  77402.  as  the  purchase  money,  and 
compensation.  As  the  defendants  refused  to 
accede  to  this  claim,  the  plaintifb  commenced 
this  action,  asking  for  a  declaration  that  the 
defendants  were  not  entitled  to  take  any  part  of 
the  premises  belonging  to  the  plaintiffs  without 
taking  the  whole  or  duly  paying  the  purchase 
money,  or  compensation  for  the  whole,  and  for 
an  injunction  i^straining  the  defendaiits  from 
enterusg  on  the  part  comprised  in  the  notice  to 
treat. 

Upon  this  motion  for  an  injunction  coming  on 
for  hearing,  it  was  agreed  that  the  motion  should 
be  treated  as  the  trial  of  the  action. 

Whitehome,  Q.C.  and  E.  Ford,  for  the  plaintiffs, 
contended  that  the  building  No.  3  on  the  plan 
was  part  of  the  plaintiffs^  manufactory  within 
sect.  92  of  the  Lands  Clauses  Consolidation  Act 
1845,  and,  although  a  part  of  that  building  was 
not  at  the  time  of  the  notice  to  treat  actually 
nsed  for  the  purposes  of  the  manufactory,  the 
plaintiffs  might  at  any  time  require  to  so  use  it, 

(•)  Bcported  by  O.  'Wslbt  Kuia,  Eiiq.,  BarrtsMr-at-Law. 


and  they  submitted  that  the  counter-notice  was 
good. 

Farwell,  Q.C.  and  Maenaghten,  for  the  defen> 
dants,  argued  that,  as  the  part  of  the  building  com- 
prised in  the  notice  to  treat  was  let  to  a  tenant, 
and  was  not  used  by  the  plaintiffs,  the  railway 
company  were  not  taking  part  of  a  manufactoiy. 
At  the  most  it  was  part  of  a  "  building"  within 
the  92nd  section. 

Whitehome,  Q.C.  in  reply. 

Chittt,  J. — ^The  plaintiffs  claim  an  injunction 
founded  on  the  rights  which  they  assert  are 
vested  in  them  under  the  92nd  section  of  the 
Lands  Clauses  Consolidation  Act  1845.  The 
railway  company  have  given  notice  to  take  a 
part  of  a  property.  The  plaintiffs  have  given 
them  a  counter-notice  to  take  the  whole  of  the 
property,  and  they  must  stand  or  fall  by  their 
counter-notice.  The  defendants  say  the  counter* 
notice  is  bad,  because  it  requires  them  to  take 
more  than  they  are  bound  to  take  under  the 
92nd  section.  The  plaintiffs'  case  is,  that  the 
defendants  require  part  of  a  manufactory,  andl 
thev  assert  that  they  are  entitled  by  virtue  of 
their  counter-notice  and  the  section  to  require 
the  defendants  to  take  the  whole  of  the  manufaC' 
tory.  It  is  not  neceesair  that  I  should  give  a 
detailed  description  of  aU  the  different  parts  of 
the  property.  I  will  deal  with  property  No.  3  on 
the  pkm.  Now,  No.  3  may  be  taken  to  be  and 
looked  upon  structuralhr  as  one  house ;  it  consists^ 
of  these  particulars :  The  ground  floor  is  in  the 
occupation  of  two  tenants  of  the  plaintiffs.  It  i» 
divided  by  an  internal  wall  only.  Passing  on  to 
the  first  and  second  floors  of  the  building,  the 
southern  portion  is  occupied  by  the  plaintiffs  as 
part  of  their  manufactory.  The  northern  part  of 
those  floors  is  occupied  by  a  tenant  at  will  of  the 
plaintiffs  named  Sanson,  and  these  two  floors  are 
divided  by  rough  wooden  partitions  so  as  to  mark 
off  the  part  occupied  by  the  plaintiffs  and  the 
part  occupied  by  Sanson,  and  in  the  wooden  parti- 
tions there  is  a  door  of  communication.  Tho- 
rough partitions  and  the  wall  on  the  ground  floor 
can  be  readily  removed  in  the  course  of  a  few 
hours.  The  defendants  by  their  notice  to  treat 
propose  to  take  the  northern  portion  of  No.  3,  no*- 
part  of  which  portion  is  used  by  the  plaintiffs  aa 
part  of  their  manufactory.  It  is  plain  that,  if  the" 
plaintiffs  had  given  a  counter-notice  requiring  the 
defendants  to  take  the  whole  of  No.  3,  Buch< 
counter-notice  would  have  been  good,  because  the 
defendants  in  that  case  would  be  proposing  to^ 
take  a  part  of  a  house.  But  the  defendants  8ay<' 
that  they  do  not  require  to  take  pai-t  of  a  manu- 
factory, because  they  say  that  they  only  require 
part  of  the  house  in  which  the  manufacture  is 
carried  on,  that  part  which  they  require  being  the 
part  of  the  house  in  which  the  manufacture  is  not 
carried  on.  Now,  to  ascertain  what  is  a  manu- 
factory, regard  must  be  had,  and  perhaps  princi. 
paUy,  to  the  user  at  the  time  oi  the  notice  to 
treat.  It  would  not  be  necessary  that  every  part 
of  what  would  be  reasonably  called  a  manufactory 
should  actually  be  in  use  at  the  time  for  the 
purpose  of  manufacture ;  for  instance,  there  might 
be  a  manufactory,  and  some  pai-t  of  it,  say  a  large 
room,  might  not  be  required  for  the  purpose  of 
the  business.  Still,  it  being  all  within  the  walls, 
although  not  then  in  use  for  the  purpose  of  the 
>  business — ^the  rest  of  the  building  being  sufficient 
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— ^the  lai^  room  wonld,  in  my  opinion,  be^att  of 
the  manufactory.  I  make  this  obserration  to 
guard  myself  from  appearing  to  overstrain  the 
question  of  user.  Practically  it  must  be  used  as 
a  manufactory.  Now,  are  the  defendants  right 
in  their  contention  ?  I  agree  that  all  Acts  of 
Parliament  must  be  construed  fairly  and  accor- 
ding to  the  intention  of  the  Legislature  as  shown 
in  the  Act  itself.  Hall,  V.C.,  in  the  case  of 
lUchards  v.  Swansea  Improvement  and  Tramwaya 
Company  (38  L.  T.  Rep.  833;  9  Oh.  Div.  425), 
uses  these  terms :  "  As  was  said  by  Lord  West- 
bury,  who,  to  use  his  own  expression,  was  favour- 
able  to  companies  rather  than  to  the  individual, 
*  Tou  must  construe  it,  — "  that  is,  the  92nd  sec- 
iaon  " — '  in  a  liberal  sense,'  I,  construing  it  in  a 
liberal  sense,  hold  that  all  the  premises  have  some- 
thing to  do  with  and  fairly  constitute  part  of  the 
manufactory  within  the  terms  of  the  Act  of  Parlia- 
ment." Cotton,  L.J,  on  the  appeal,  said :  "  Al- 
though I  do  not  at  all  think  that  we  ought  to 
construe  this  liberally  to  favour  the  landowner, 
yet  we  ought  to  construe  it  reasonably  and  fairly, 
having  regard  of  course  to  previous  decisions,  and 
having  regard  to  this,  that  the  object  and  inten- 
tion of  this  section  was  evidently  to  give  a  certain 
protection  to  landowners,  to  persons  whose  pro- 
perty was  taken  away  from  them  against  their 
will,  so  that  no  person  should  be  required  to  sell  a 
fraction  only  of  that  which  ought  to  be  regarded 
as  a  unit,  when  he  might  be  very  matorially  pre- 
judiced by  having  left  on  his  hands  certain  frac- 
tions only  of  that  unit  not  capable  of  being  used 
efficiently  when  one  fraction  had  been  taken  away 
from  it.  What  we  have  to  do  is  to  construe  the 
section  fairly."  Endeavouring  to  construe  the 
.section  fairly,  I  come  to  the  conclusion  on  this 
point  that  the  counter-notice  is  good.  I  think 
-that  the  argument  presented  by  Mr.  Farwell  is 
ingenious  and  refined ;  but,  in  my  opinion,  where 
a  railway  proposes  to  take  part  of  a  building, 
another  part  of  which  building  is  used  as  a  manu- 
factory, they  are  in  substance  claiming  to  take 
part  of  the  manufactory  within  the  fair  meaning 
of  the  92nd  section,  and  I  do  not  think  it  reason- 
able to  adopt  lir.  Farwell's  refined  construction. 
It  is  not  necessaiy  for  me  to  travel  through  all 
the  authorities.  It  is  quite  plain  that  the  southern 
portion  of  No.  3,  is  used  and  was,  used  at  the  time 
of  the  notice  to  treat,  as  part  of  the  manufactory, 
and  I  hold  that  the  other  portions  of  the  proi>erty 
Are  part  of  the  manufactory. 

Solicitors :  Lee,  Oekerby,  and  Everington,  for  J- 
and  S.  Bright,  Nottingham ;  Cunliffes  and  Daven- 
port, for  Lingard  Monk,  Birmingham. 


Saturday,  Aug.  10. 
(Before  Chitty,  J.) 
Be  Lord  Colebidoe's  Settlement,  (o) 
Betthd  Land  Act  1882  (45  &  46  Vict.  c.  38),  ss.  21, 
22 — Capital  money — Bight  of  tenant  for  life  to 
direct  particular  investment. 
A  tenant  for  life  is  entitled,  under  suh-sect.  2  of 
sect.  22  of  the  Settled  Land  Act  1882,  to  direct 
the  particular  investment  in  which  capital  m/mey 
arising  under  the  Act  in  the  hands  of  the  trustees 
shall  be  invested,  and  cannot  he  controlled  by  the 
trustees  or  by  the  court  so  long  as  he  honestly 
(«)  Beported  by  (i.  Welby  Kino,  Esq.,  B»rrlBter-»t-L»w. 


exercises    his    discretion    and    the    investment 

directed  is  one  authorised  by  the  settlement,  and 

the  trustees  are  bound  to  comply  with  the  direction 

and  are  safe  in  doing  so. 
This  was  a  summons  taken  out  by  the  trustees  of 
a  settlement  made  by  the  late  Lord  Coleridge,  in 
1887,  to  obtain  the  decision  of  the  court  on  tiie 
question  whether  the  power  of  direction  as  to  the 
investment  of  capital  moneys  arising  under  the 
Settled  Land  Act  1882,  given  to  the  tenant 
for  life  under  the  settlement  by  sub-sect.  2  of 
sect.  22  of  the  Act  was  limited  to  giving  a  general 
direction  for  investment  under  sub- sect.  1  of  sect. 
21,  or  whether  the  tenant  for  life  was  entitled  to 
direct  the  investment  of  such  moneys  in  any  par- 
ticular securities  authorised  by  the  settlement 
The  present  Lord  Coleridge,  the  tenant  for  life 
in  possession  under  the  settlement,  had  under  the 
powers  of  the  Act  sold  a  leasehold  house  in 
bus8ex-square,forming  part  of  the  settled  property, 
and  he  had  directed  tlie  trustees  to  invest  the 
moneys  arising  from  such  sale  in  debenture  stock 
principally  of  certain  commercial  joint-stock 
companies,  which  stocks  were  investmente  autho- 
rised by  the  settlement,  but  were  not  such  as  the 
trustees  would  have  selected  if  the  selection  had 
been  left  to  their  discretion.  The  prices  of  many 
of  the  stocks  were  considerablv  above  par,  the 
price  of  one  stock  which  was  liable  to  be  paid  off 
in  twenty-eight  years  at  par  being  1201.  per  lOOZ. 
of  stock,  but  the  net  annual  proceeds  of  the  in- 
vestments as  a  whole  did  not  much  exceed  the  rate 
at  3{.  per  cent. 

Mark  Bomer  for  the  trustees. 

Macnaghten  for  the  tenant  for  life. 

Ohittt,  J. — This  is  an  application  by  the 
trustees  of  the  settlement  executed  by  the  late 
Lord  Coleridge,  in  1887,  for  the  purpose  of  ob- 
taining the  decision  of  the  court  on  the  questioii 
whether  they  will  be  justified  in  investing  certain 
capital  money  which  lias  arisen  from  a  sale  of  a 
leasehold  house,  part  of  the  settled  property, 
according  to  the  direction  of  the  present.  Lord 
Coleridge,  the  tenant  for  life  in  possession.  The 
sale  was  effected  by  him  under  his  statutory  power. 
The  settlement  contains  a  wide  power  of  invest- 
ment. It  expressly  refers  to  the  Settled  Land  Act 
1882,  and  declares  that  capitel  money  arising 
under  that  Act  may  be  invested  in  the  names  en 
the  trustees,  or  under  their  control  in  any  invest- 
mente in  which  trustees  are  by  law  authorised,  or 
in  other  the  various  investmente  mentioned,  in- 
cluding specifically  the  stocks,  funds,  debentures, 
mortgages,  or  securities  of  anjr  corpoi-ation,  com- 
pany, or  public  body,  municipal,  commercial,  or 
otherwise,  in  the  United  Kingdom  or  India,  or 
any  colony  or  dependency  of  the  United  Kingdom. 
The  investments  which  the  tenant  for  life  has 
directed  are  all  mthin  the  scope  of  the  settlement 
power,  but  they  are  not  such  as  the  trustees  them- 
selves would,  if  they  have  any  discretion  in  the 
matter,  themselves  select.  The  question  turns  on 
secte.  21,  22.  and  53  of  the  Settled  Land  Act 
1882.  Sect.  21  enacte  that  capital  money  under 
the  Act  shall  be  invested  or  otherwise  applied 
wholly  in  one,  or  partly  in  one  and  partly  in 
another  or  others,  of  the  modes  after  mentioned, 
and  these  modes  are  specified  in  the  ten  following 
sub-sections.  This  division  into  ten  sub-sectionBis 
merely  for  the  sake  of  clearness  and  convenience. 
Sub-sect.  1  run  thus :  "  In  investment  on  Govem- 
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ment  secorities  "  (by  sub-sect.  10  (viii.)  of  sect.  2 
this  term  "  securities  "  includes  stocks,  funds,  and 
shares),  "or  on  other  securities  on  which  the 
trastees  of  the  settlement  are  by  the  settlement 
or  by  law  authorised  to  invest  trust  money,  or  on" 
other  the  Becimties  mentioned  in  the  sub-section. 
Sect  22  enacts  that  the  investment  or  other 
application  of  capital  money  by  the  tmstees 
**  snail  be  made  according  to  the  direction  of  the 
tenant  for  life,  and  in  default  thereof  according 
I  to  the  discretion  of  the  trustees."  It  was  argued 
i  by  counsel  for  the  trustees  that  the  only  direction 
!  which  the  tenant  for  life  could  give  to  the 
tmstees  was  to  invest  or  apply  the  money  accord- 
ing to  some  one  or  other  of  the  ten  sub-sections 
in  sect  21,  each  sub-section  being  regarded  as  a 
whole,  and  that,  in  regard  to  the  various  modes  of 
isTestment  or  application  specified  in  each  sub- 
section, the  choice  of  the  particular  investment 
or  application  lay  with  the  trustees.  There  is 
nothing  in  the  Act  to  justify  this  construction; 
it  would  cut  down  the  power  of  the  tenant  for  life 
in  a  manner  not  contemplated  by  the  Legislature, 
and  render  it  almost  nugatory.  The  argument 
was  abandoned,  and  rightly,  by  counsel,  on  my 
pointing  out  some  of  rhe  results  which  would 
ensue  from  its  adoption.  The  power  thus  con- 
ferred on  a  tenant  for  life  of  directing  the  mode 
of  investment,  and  of  selecting  the  particular 
investment,  is  no  doubt  extensive.  The  enactment 
is  in  accordance  with  the  general  policy  of  the 
Act  In  cases  falling  within  its  provisions,  the 
Act  transfers,  in  regard  to  investment,  a  function 
ordinarily  exercised  by  trustees  from  the  trustees 
to  the  tenant  for  life.  The  only  limitations  im- 
posed on  him  are  those  to  be  found  in  the  Act 
itself— notably  in  the  2l8t  and  53rd  sections.  By 
the  53rd  section  a  tenant  for  life,  in  exercising  any 
power  under  the  Act,  is  bound  to  have  regard  to 
the  interest  of  all  parties  entitled  under  the  settle- 
ment, and  in  relation  to  the  exercise  thereof  by 
him  is  deemed  to  be  in  the  position  and  to  have 
the  duties  and  liabilities  of  a  trustee  for  those 
parties.  Supposing  that  this  case  had  not  fallen 
within  the  Act,  and  that  the  trustees  had  in 
exercise  of  their  ordinary  discretion  selected  these 
aecorities  in  good  faith,  their  discretion  could  not 
have  been  questioned;  they  would  have  been 
acting  within  the  scope  of  the  authority  conferred 
on  them  by  the  settlement.  Similarly,  the  tenant 
for  life,  in  the  exercise  of  his  statutory  power, 
cannot  be  controlled  by  the  tmstees,  or  by  the 
conrt,  so  long  as  he  really  and  honestly  exercises 
his  discretion.  This  the  present  tenant  for  life 
has  done ;  he  has  considered  the  question  of  the 
propriety  of  the  investments,  and  has  consulted  a 
broker  of  good  standing  in  the  city  of  London, 
who  has  advised  him  on  the  subject.  He  has 
offered  to  produce  an  affidavit  vei-ifying  the  paper 
on  which  the  broker's  advice  is  given.  This  should 
be  done.  I  hold,  then,  that  the  trustees  will  be 
safe  in  complying  with  the  direction  given,  and 
that  they  are  bound  to  comply  with  it. 

Solicitors ;  C.  and  S.  Harrison  and  Co. ;  Spencer 
Whitehead. 


Tuesday,  June  18. 

(Before  North,  J.) 

Be  Stenning;  Wood  v.  Stbnnino.  (a) 

Solicitor  and  client — Person  in  fiduciary  character 

— Banking  account — FoUowing  trust  money — 

Appropriation  of  payment — Rule  in  Clayton's 

case. 

A  solicitor  paid  several  sums  of  money  which  he 

.    received  on  behalf  of  several  clients  successively, 

into  his  own  banking  account,  mixing  them  toith 

his  own  money,  and  afterwards  drew  out  money 

for  his  own  use,  so  that  the  balance  standing  to 

the  credit  of  the  account  became  less  than  the 

amount  of  the  sums  paid  in  which  belonged  to 

his  clients,  but  more  than  the  sum  belonging  to 

the  first  client  in  the  order  of  priority  of  the 

payments  into  the  account.    After  the  death  of 

the  solicitor  an  action  was  brought  by  a  creditor 

for   the  adm,inistration  of  the  estate,  and   the 

balance  to  the  credit  of  the  solicitor's  banking 

account  at  his  death  vhis  paid  into  court  to  a 

separate  account.      Upon  the  application  of  the- 

first  client  claim.ing  payment  of  the  sum  due  to- 

him  from  the  solicitor  out  of  such  balance  : 

Held,  that  the  first  sum  paid  in  miist  be  taken  to- 

have  been  first  drawn  out  according  to  the  rule 

in   Clayton's  case  (1  Mer.  572),  and  therefore 

that  the  sum,  due  to  the  first  client  did  not  foriru 

any  part  of  the   balance   to  the  credit  of  the 

solicitor's  account  at  the  time  of  his  death,  so  that 

the  dai-m  of  the  first  client  to  be  paid  out  of  such, 

balance  failed. 

Summons  for  the  determination  of  a  question 

arising  in  the  administration  of  the  estate  of 

Charles  J.  Stenning,  the  testator  in  the  action^. 

who  died  on  the  Ist  Nov.  1890. 

The  action  was  brought  by  a  creditor  of  the 
testator  against  his  executor,  and  on  the  8th  Dec. 
1890  a  common  order  was  obtained  for  the 
administration  of  the  testator's  estate  which 
proved  to  be  insolvent. 

The  testator  was  a  solicitor,  practising  in 
London,  and  had  an  account  at  the  Bank  of 
Enghmd  into  which  he  paid  both  his  own  moneys 
and  also  moneys  received  on  behalf  of  his  clients. 
On  the  13th  March  1890  the  testator  paid  into 
that  account  the  sum  of  593Z.  18«.  6c!.  being  the 
proceeds  of  the  sale  of  Consols  belonging  to  Mrs. 
Sydney  Smith,  a  client,  and  sold  by  her  direction, 
of  which  sum  1451.  only  was  paid  over  to  her, 
leaving  a  balance  of  i4Sl.  18s.  6d.  due  from  the 
testator. 

On  the  23rd  April  1890  the  testator  ^aid  into 
that  account  the  sum  of  9992.  198.,  forming  part 
of  an  estate  called  Thorowgood's  estate  which  was 
vested  in  trustees,  for  whom  the  testator  acted  as-  - 
solicitor;  and  no  part  of  that  sum  was  paid  over 
to  the  trustees  who  had  been  admitted  to  prov& 
for  that  amount  in  the  action. 

On  the  2l8t  Aug.  1890  the  testator  paid  into 
that  account  the  sum  of  10942. 1<.  Id.,  received  by 
him  as  part  of  an  estate  called  Cooke's  estate, 
which  was  vested  in  tmstees  for  whom  the  tes- 
tator acted  as  solicitor ;  and  there  was  no  evidence 
that  such  sum  had  ever  been  paid  over  to  the 
tmstees. 

On  the  30th  Aug.  1890  the  testator  paid  into 
that  account  the  sum  of  bOOl.  belon^ng  to  the 
estate  of  one  Downing,  for  whose  executors  the 

(a)  Beported  b;  J.  TBC6IBA1I,  Esq.,  BarrUter^t-Law. 
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testator  acted  as  solicitor;  and  tbere  was  no 
evidence  of  the  pajment  of  such  sum  to  the 
executors. 

From  time  to  time  the  testator  drew  out  various 
sums  for  his  own  use,  so  that  the  balance  to  the 
credit  of  his  banking  account  on  the  Slst  Aug. 
1890  was  reduced  to  10882.  13s.  6d.,  but  was 
never  less  than  the  amount  due  to  Mrs.  Sydney 
Smith. 

The  balance  of  the  testator's  banking  account 
at  the  time  of  his  death  was  found  by  the  chief 
clerk  to  be  4443Z.  11«.  8d.,  which  sum  was  ordered 
to  be  paid  into  court  to  a  separate  account  to 
answer  the  claims  of  clients,  including  Mrs. 
Sydney  Smith,  who  alleged  that  it  consisted-  of 
trust  moneys  belonging  to  them,  received  by  the 
testator  in  a  fiduciary  character  as  their  solicitor, 
and  who  claimed  payment  out  of  such  balance  in 
priority  to  other  creditors  of  the  testator. 

This  summons  was  taken  out  by  Mrs.  Sydney 
Smith  claiming  that  the  sum  of  4481.  18s.  6d., 
remaining  due  to  her  from  the  testator,  should  be 
paid  out  of  the  balance  of  444%  Us.  8d. 

Gent  for  Mrs.  Sydney  Smith. — If  money  held 
by  a  person  in  a  fiduciary  character  has  been  paid 
hj  him  to  his  account  at  his  bankers  the  person 
-for  whom  he  held  the  money  can  follow  it,  and 
has  a  charge  on  the  balance  in  the  banker's 
lands .  K  the  pei-son  who  has  paid  it  in  mixes  it 
'^th  his  own  money,  and  afterwards  draws  out 
rsums  by  cheques  in  the  ordinary  manner,  the  rule 
in  Clayton's  case  (1  Mer.  572)  attributing  the  first 
drawings  out  to  the  first  payments  in  does  not 
.apply,  and  the  drawer  must  be  taken  to  have 
drawn  out  his  own  money  in  preference  to  the 
trust  money.  As  between  eestuis  que  tmst,  whose 
money  the  trustee  has  paid  into  his  own  account 
.at  his  bankers,  the  rule  in  Clayton's  case  (vM  sup.) 
may  apply;  but  it  is  not  a  question  between 
■cestuis  que  trust  in  the  present  case,  as  none  of 
the  persons  whose  money  the  testator  paid  into 
his  banking  account  after  he  paid  in  Mrs.  Smith's 
money,  are  claiming  to  earmark  the  balance  of  the 
-ieetator's  banking  account  at  the  time  of  his 
-death,  so  it  may  be  assumed  that  they  have  been 
jjaid  or  satisfied  in  some  way.    He  referred  to 

Re  Hallett'a  Estate;  Knatchhullv.  Bollett,41  L.  T. 
Bep.  186 ;  43  L.  T.  Bep.  421 ;  13  Ch.  Div.  696. 

It  is  a  question  between  Mrs.  Smith  and  the 
■executors  of  the  testator,  who  have  no  claim  to 
the  money  as  against  Mrs.  Smith : 

Bancoek  v.  Smith,  51  L.  T.  Eep.  341 ;  41  Ch.  Div. 
456. 
Swinfen  Eady,  Q.C.  and  G.  E.  E.  Jenkins,  for 
the  executors  of  the  testator,  were  not  called  upon. 

£i.  Hall,  Q.G.  and  Heath;  and  Badcoek,  for 
other  parties  to  the  action. 

North,  J. — When  the  facts  of  the  case,  which 
are  somewhat  complicated,  are  understood  I  think 
the  law  is  perfectly  clear.  [His  Lordship  then 
reviewed  the  evidence  in  support  of  them  and 
proceeded :]  Looking  at  the  evidence  I  come  to 
the  conclusion  that  the  money  which  the  testator 
Teceived  for  Mrs.  Smith  was  lent  to  him  by  her,  and 
was  not  held  upon  trust  for  her,  but  that  she  allowed 
him  to  retain  it  as  a  loan  upon  which  he  was  to  pay 
her  interest.  This  is  conclusive  against  her  chum. 
But  assuming  that  she  is  right  in  her  conten- 
tion that  the  money  was  a  trust  fund  in  the  hands 
of  the  testator,  and  so  remained  down  to  the  time 


of  his  death,  there  is  another  answer  to  her  claim. 
Did  the  sum  of  448Z.  ISs.  6d.,  which  she  claims, 
form  part  of  the  balance  of  the  testator's  banking 
account  at  the  time  of  his  death  P  Clearly  not. 
Upon  the  evidence  there  is  no  doubt  that,  on  the 
Slst  Aug.  the  testator  had  drawn  out  all  his  own 
money  and  some  of  his  clients'  as  well,  wbick 
is  the  most  favourable  view  you  can  take  of  his 
conduct.  Since  Mrs.  Smith's  money  had  been 
paid  into  his  banking  account,  he  had  x>^d  in 
several  other  sums  of  trust  money.  [His  Lord- 
ship then  stated  the  payments  in  as  set  out  above 
and  continued:]  On  the  Slst  Au|^.  the  total 
amount  of  the  balance  to  the  credit  of  his  account, 
instead  of  being  30422.  18s.  10<i.,  the  amount  of 
the  trust  moneys  which  had  been  paid  in,  was 
1088i.  13«.  6d.  only,  much  of  the  trust  moneys 
having  been  paid  out.  Of  whose  money  did  that 
balance  consist?  According  to  the  decision  in 
Be  Hcdlett's  Estate  (ubi  sup.)  the  rule  in  Clayton't 
case  (ubi  sup.)  applies  as  oetween  two  cestuis  mt 
trust,  whose  money  the  trustee  has  paid  into  hig 
own  account  at .  his  bankers,  so  that  the  first  sum 
paid  in  will  be  held  to  have  been  first  drawn  oat ; 
and,  thei'efore,  this  balance  consisted  of  those 
trust  moneys  which  had  been  paid  in  most  re- 
cently. It  IS  clear  that  Mrs.  Smith's  4482. 18s.  6d., 
paid  in  on  the  30th  March  1890,  had,  before  the 
Slst  Aug.,  been  drawn  out  and  disappeared.  Her 
money  did  not  form  any  part  of  the  balance  at 
that  date,  and  it  is  impossible  to  say  that  any 
part  of  the  balance  at  the  time  of  the  testator's 
death  can  be  earmarked  as  her  money.  Hancock 
V.  Smith  (itit  sup.)  is  entirely  different  from  the 
present  case.  There  it  was  proved  that  all  the 
moneys  which  had  been  paid  into  the  stock- 
broker's account  at  his  bank  were  moneys  of  his 
clients,  and  that  he  had  paid  out  to  or  for  all  his 
clients  the  moneys  which  he  had  received  for  them 
respectively,  except  in  the  cases  of  the  four  clients 
who  claimed  the  oalance  at  his  bankers.  In  the 
present  case  it  has  been  proved  that  Mrs.  Smith's 
money  has  been  drawn  out  of  the  account,  and 
her  claim  must,  therefore,  be  disallowed.  It  was 
suggested  that  since  the  other  trust  creditors 
have  made  no  claim  against  the  balance  of  the 
testator's  banking  account,  it  should  be  assumed 
that  they  have  oeen  paid  in  some  other  way. 
Thorowgood's  trustees,  however,  have  been  ad- 
mitted to  prove  in  the  action  for  their  debt,  and 
it  cannot,  therefore,  be  assumed  that  they  hare 
been  paid.  But,  even  if  they  had,  I  cannot  see 
how  such  payment  could  create  a  trust  in  favonr 
of  Mrs.  Smith  attaching  to  the  balance  standing 
to  the  credit  of  the  testator  at  his  death. 

Solicitors:  Burgoynes,  Milnes,  and  Oreaibaeh; 
Sole,  Turner,  and  Knight ;  Toeque  and  Bodyk. 


Wednesday,  Aug.  7. 

(Before  North,  J.) 

Chillinqwobth  v.  Chambebs.  [a) 

2Vitsf — Administration — Trustee  and    benefieianj 

— Unauthorised  investments   by  trustees — Lou 

resulting  to  trustee  who  was  also  beneficiary— 

Co-trustee  not  liable  to  make  up  any  part  of 

loss. 

The  two  trustees  of  a  will  committed  a  breach  </ 
trust  by  investing  trust  moneys  upon  eight  ««- 

(a)  Beported  by  1.  Trustbaic,  Enq.,  Barriater-at-Law. 
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nuthorued  Tnorigage  aeeurities  for  thepwrpoie  of 
giving  the  benejCeiaries  a  higher  rate  of  intere$i. 
After  the  daie  of  the  first  four  mortgage 
*eeuritie$,  one  of  the  trusteei  became  entiUed,  as 
legal  personal  representative  of  his  wife  who 
<Mn  died,  to  a  beneficial  interest  in  one-fifth  of 
the  trust  estate  so  that,  when  the  four  remaining 
mortgage  investments  were  made,  he  was  both 
trustee  and  beneficiary.  Legal  proceedings  were 
taken  which  resulted  in  the  adm.inistration  of 
the  trust  estate.  The  mortgaged  properties  were 
4oU  and  realised  less  than  the  amount  advanced 
upon  them  by  the  trustees,  part  of  the  loss  being 
in  respect  of  the  four  mortgages  made  prior 
to  the  date  when  the  trustee  became  a  oene- 
fieiary,  but  the  greater  part  being  in  respect  of 
the  four  mortgages  made  after  that  date.  In 
consequence  of  that  loss  the  trust  moneys  were 
insufficient,  c^ter  providing  for  the  shares  of  the 
other  beneficiaries,  to  satisfy  the  claim  of  the 
trustee  who  had  become  beneficially  entitled  tu 
one-fifth  of  the  trust  estate.  Dpon  a  summons 
by  tA«  trustee,  who  was  also  a  beneficiary,  asking 
that  his  co-trustee  might  be  com,peUed  to  bear 
part  of  the  loss  which  had  been  incurred  ; 
Held,  that  the  trustee  who  afterwards  became  bene- 
fietally  entitled  to  a  share  in  the  trust  estate, 
could  not  call  upon  his  co-trustee  to  bear  any 
part  of  the  loss  which  he  had  sustained  by 
reason  of  the  breach  of  trust  in  which  he  had 
concurred. 

The  action  was  brought  for  the  purpose  of 
obtaining  the  removal  of  Nathan  Chambers  from 
being  trustee  of  the  will  of  John  Wilson,  de- 
oeased,  on  the  ground  of  alleged  breaches  of 
tmst. 

The  plaintiff  Robert  Jesse  Chillingworth  was 
one  of  the  two  tinistees  and  executors  of  the  will, 
and  was  also  as  the  legal  personal  representative 
of  his  late  wife  Selina  Elizabeth  Chillingworth, 
entitled  to  a  beneficial  interest  in  one-fifth 
part  of  the  testator's  estate.  The  other  plaintiff, 
Snsannah  Page,  the  wife  of  John  Page,  was 
entitled  benefi.ciall7  to  another  one-fifth  part  of 
the.  testator's  estate.  The  defendant  in  the  action, 
Nathan  Chambers,  was  the  remaining  trustee  and 
executor  of  the  will.  The  remaining  three-fifths 
of  the  testator's  estate  belonged  to  three  children 
of  the  testator,  of  whom  one  was  an  infant. 

The  charges  of  alleged  breach  of  trust  against 
the  defendant  failed  with  one  exception,  that  the 
defendant  had  renewed  in  his  own  name  certain 
expired  leases  which  had  foi-med  part  of  the 
testator's  estate.  But  this  had  been  done  after 
consultation  with  the  plaintiff  Robert  Jesse 
Chillingworth,  and  at  his  request,  in  order  that 
the  estate  might  escape  from  claims  for  dilapida- 
tion; and  the  court  decided  that  two  of  the 
renewed  leaaes  should  be  held  by  the  defendant  as 
trustee  except  the  one-fifth  share  of  the  plaintiff, 
Robert  Jesse  Chillingworth,  in  one  such  lease 
which  one-fifth  share  the  defendant  was  to  retain 
for  his  own  benefit. 

Subsequently  an  order  was  made  by  Pearson,  J. 
for  accounts  and  inquiries  under  Order  XV. 
Pursuant  to  that  order  the  trustees  brought  in 
an  account  of  the  testator's  personal  estate, 
including  investments  on  mortgage  securities. 
These  comprised  an  investment  of  86502.  secured 
'hy  eight  several  mortgages,  of  which  the  first  four 
were  made  before  the  death  of  Selina  Elizabeth 


Chillingworth,  and  all  of  which  the  chief  derk 
disallowed  on  the  ground  of  insufficiency  of  the 
securities.  Upon  a  summons  being  taken  out  to 
vary  the  chief  clerk's  certificate,  the  matter  was 
directed  to  stand  over  until  the  property  com- 
prised in  the  mortgages  had  been  realised.  In 
the  meantime  the  share  of  the  plaintiff  Robert 
Jesse  Chillingworth ;  under  the  wUl,  was  caaried 
over  to  a  separate  account  to  meet  his  possible 
liability  in  respect  of  the  investments. 

The  property  was  sold,  and  realised  only  7070i., 
or  15807.  less  than  the  amount  advanced  upon  it 
by  the  trustees.  The  summons  to  vary  the  chief 
clerk's  certificate  was  then  heard,  and  by  an  order 
dated  the  24th  Feb.  1893,  the  plaintiff  Robert 
Jesse  Chillingworth  and  the  defendant  Nathan 
Chambers  were  ordered  to  pay  the  1580Z.  into 
court. 

By  an  order  dated  the  27th  April  1893, 
made  with  the  consent  of  the  defendant,  an 
inquiry  was  directed   "how   and   in  what   pro- 

Sortions  as  between  the  plaintiff  Robert  Jesse 
hillingworth  and  the  defendant,  the  sum  of 
15802.  by  the  order  of  the  24th  Feb.  1893,  directed 
to  be  paid  by  both  of  them  into  court,  is  to  be 
ultimately  borne  and  paid." 

The  chief  clerk  by  his  certificate  dated  the 
23rd  April  1895,  made  in  answer  to  such  inquiry, 
found  that  the  whole  of  the  15802.  was  to  be 
ultimately  borne  and  paid  by  the  plaintiff,  Robert 
Jesse  Chillingworth,  on  the  ground  that  he  was 
not  a  trustee  only,  but  a  beneficiary  who  had 
concuiTed  in  a  breach  of  trust  which  had  resulted 
in  the  loss  in  question,  and  was  therefore  bound 
to  the  extent  of  his  interest  in  the  trust  funds 
to  indemnify  the  defendant  as  trustee  in  respect 
of  the  claims  and  liabilities  in  respect  of  that 
loss. 

Of  the  loss  of  15802.,  5702.  only  was  incurred  on 
advances  made  in  the  lifetime  of  Selina  Elizabeth 
Chillingworth,  and  10102.  on  advances  made  since 
her  death. 

The  present  summons  was  then  taken  out  on 
the  part  of  the  plaintiff,  Robert  Jesse  Chilliug- 
worth,  that  the  certificate  of  the  chief  clerk  dated 
the  23rd  April  1895,  of  the  result  of  the  proceed- 
ings under  the  order  of  the  27th  April  1893,  might 
be  discharged  or  varied  (1)  By  directing  that  the 
sum  of  15802.  by  the  order  of  the  24th  Feb.  1893, 
directed  to  be  paid  by  the  plaintiff,  Robert  Jesse 
Chillingworth,  and  the  defendant,  be  ultimately 
borne  by  the  plaintiff  and  the  defendant  in  equal 
moieties.  (2)  ui  the  alternative  that  the  plaintiff, 
Robert  Jesse  ChUlingwoi-th,  be  solely  directed 
ultimately  to  bear  so  much  of  the  sum  of  15802. 
as  represented  the  loss  accrued  on  such  of  the 
loans  carried  out  by  the  mortgages  in  the  chief 
clerk's  certificate  mentioned  as  were  made  after 
the  death  of  Selina  Elizabeth,  his  wife,  and  which 
the  plaintiff,  Robert  Jesse  Chillingworth,  in- 
stigated or  requested,  or  consented  to  in  writing, 
the  said  plaintiff  and  the  defendajit  being  directed 
to  bear  the  residue  of  the  sum  of  15802?  in  equal 
moieties. 

Vernon  Smith,  Q.C.  and  H.  C.  HuU  for  the 
summons. — There  is  no  reason  why  one  trustee 
should  bear  the  loss  more  than  the  other.  The 
trustees  ought  to  bear  the  loss  between  them. 
The  defendant  in  this  case  ought  to  bear  half  of 
four-fifths  of  the  whole  loss.  The  plaintiff 
I  Chillingworth  must  bear  the  whole  of  one-fifth 
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of  the  loss,  and  the  other  half  of  four-fifths  of  the 
loss: 

Bahin  t.  Hughes,  54  L.  T.  Rep.  188 ;  31  Ch.  Div. 
390. 
In  anj  case  as  regards  the  loss  on  the  advances 
made  prior  to  the  death  of  his  wife  the  plaintiff 
is  not  liable  to  bear  the  whole  of  the  loss  as 
he  only  became  beneficiary  on  the  death  of  his 
wife. 

Swinfen  Eady,  Q.C.  and  Neville  Tebbutt  for  the 
defendant. — The  plaintiff  Chillingworth  is  a  bene- 
ficiary as  well  as  a  trustee,  and  a  beneficiary  who 
has  concurred  in  a  breach  of  trust  resulting  in  a 
loss  to  him  cannot  come  upon  his  co-trustee  to 
make  good  the  loss.    They  cited 

Baby  t.  Ridehalgh,  7  De  G.  M.  &  Q.  104. 
As  regards  the  argument  that  the  plaintiff  was  not 
liable  in  respect  of  the  loss  on  the  advances  prior 
to  his  wife's  death  the  plaintiff's  contention  is  con- 
trary to  the  decision  in  Evans  v.  Benyon  (58  L.  T. 
Rep.  700;  37  Ch.  Div.  329),  where  it  was  held  that 
the  shai-e  of  E.  C.  Evans  was  liable  to  make  good 
a  breach  of  trust  approved  of  by  him  before  he 
became  entitled  to  a  share  in  the  trust  fund.  A 
cestuis  qiie  tniet  who  concurs  in  a  breach  of  trust 
is  liable  to  indemnify  his  trustee  against  the  loss 
incurred  to  the  extent  of  his  interest  in  the  trust. 
The  cafe  of  Bahin  v.  Hughes  {ubi  sup.)  is  not  in 
point,  because  there  the  trustee  was  not  a  bene- 
ficiary. [NoETH,  J. — It  seems  to  come  to  this,  that 
the  trustees  have  received  7070Z.,  and  have  had  to 
satisfy  the  claims  of  the  other  four  beneficiaries 
to  the  extent  of  6920/..  that  being  four-fifths  of 
the  whole  sum  of  86501,  so  that  they  have  now 
left  in  their  hands  assets  only  to  the  amount  of 
150Z.  That  150Z.  belongs  to  the  plaintiff  Chilling- 
worth  in  respect  to  his  one-fifth  share,  but  I  do 
not  see  how  he  can  call  upon  the  defendant  to 
make  good  any  part  of  what  he  has  lost.] 

Vernon  Smith,  Q.C.  in  reply. — The  case  of 
Evans  v.  Benyon  {ubi  sup.)  is  not  in  point, 
because  there  E.  C.  Evans  took  under  the 
settlement  a  contingent  interest  at  the  time  he 
concurred  in  the  bi-each  of  trust,  while  here  the 
plaintiff  Chillingworth  was  a  sti-anger  to  the  trast 
fund  before  his  wife's  death.  As  regards  Saby  v. 
Ridehalgh  (ubi  sup.)  the  decree  was  umited  to  the 
amounts  which  had  actually  been  received  by  the 
concun-ing  cestuis  que  trust  from  the  trust  fimd 
improperly  invested,  and  that  is  the  extent  to 
which  the  law  renders  the  cestuis  que  truat  liable 
to  indemnify  their  trustee. 

NoBTH,  J. — I  think  that  the  chief  clerk's  certi- 
ficate is  right.  The  plaintiff  Chillingworth  and 
the  defendant  Chambers  were  co-tmstees.  They 
apply  86501.  upon  unauthorised  investments  for 
the  purpose  of  giving  the  beneficiaries  a  higher 
rate  of  interest.  The  investments  turn  out  to 
be  insufficient  when  the  properties  are  sold.  The 
total  loss  is  15802.,  making  the  amount  realised 
only  70701.  The  question  is,  how  that  amount 
ought  to  be  distributed  among  the  beneficiaries. 
The  beneficial  interest  passes  in  fifths,  and  each 
beneficiary  ought  to  receive  17302.  It  was  right 
to  apply  69202.,  which  is  four-fifths  of  the  fund, 
in  paying  to  each  of  the  four  beneficiaries  who 
had  not  been  guilty  of  any  breach  of  trust,  a  full 
share.  When  that  had  bieen  done  1502.  only  was 
left  to  satisfy  the  remaining  fifth  share.  The 
plaintiff  would  be  entitled  to  receive  that  share  m 


full  if  the  fund  was  sufficient;  but  as  there 
remains  only  1502.,  that  is  all  he  can  claim.  This 
is  not  the  course  that  was  actually  adopted. 
But  that  seems  to  me  a  matter  of  form  not  of 
substance,  a  difference  of  machinery  and  nothing 
more.  The  course  adopted  led  to  an  inqniir 
being  directed,  and  the  finding  of  the  chief  clerk 
is  that  the  whole  loss  should  be  borne  by  the 
pMnidff.  Both  trustees  are  liable  for  the  breach 
of  trust,  but  the  plaintiff  seeks  to  make  his  co- 
trustee indemnify  him  against  a  portion  of  iJie 
loss.  What  is  left  of  the  fund  goes  to  the 
plaintiff,  but  he  is  not  entitled  to  call  upon  the 
defendant  to  make  up  half  the  loss.  The  case  of 
Bahin  v.  Hughes  (ubi  sup.),  cited  by  Mr.  VemoB 
Smith,  bears  this  out.  When  the  first  four  mort- 
gage investments  were  made  the  plaintiff  ms 
only  a  trustee  and  his  wife  was  entiUed  to  one- 
fifth  of  the  trust  moneys.  She  afterwards  died, 
and  he,  as  her  administrator,  became  entitled  to 
her  share.  As  regards  the  last  four  mortgages 
he  was  a  beneficiary  as  well  as  a  trustee  when 
they  were  made ;  but  the  case  of  Evans  v.  Bmy(m 
(ubi  sup.)  shows  that  that  is  immaterial.  At  the 
time  of  the  division  of  the  trust  moneys  tbe 
plaintiff  has  committed  a  breach  of  trust.  He  is 
entitled  to  a  share,  but  can  take  nothing  until 
the  breach  of  trust  has  been  made  good.  It  is 
suggested  by  Mr.  Yemon  Smith  that  one  trustee 
is  entitled  to  an  indemnity  against  a  co-trustee. 
This  ignores  the  fact  that  the  plaintiff  was  also  a 
beneficiary,  and  the  case  of  Bahin  v.  Hughes  (ufrt 
sup.)  does  not  apply  to  this.  The  loss  must  be 
boiTie  by  the  plamtiff ,  and  he  cannot  come  upon 
the  other  trustee  to  make  good  a  X)ortion  of  tbe 
loss.    I  dismiss  the  summons  with  costs. 

Solicitors :  Brown,  Sons,  and  Vardy  ;  BramaU, 
White,  and  Saunders. 


QUEEN'S  BENCH  DIVISION. 

July  17  and  19. 

(Before  Lord  Russell,  G.J.) 

Hill  v.  Scott,  (a) 

Common  carrier — Carrier  by  sea — Ooods  shijiped 
witliont  bill  of  lading — Damage  to  goods — jMbi- 
lity  of  shipowner. 

The  plaintiff,  a  wool  merchant,  carrying  on  bfui- 
ness  at  Bradford,  employed  the  defendant,  a 
shipowner,  to  carry  certain  bales  of  wool  i»  his 
ship  from  London  to  Ooole,  and  thenee  foruxai 
them,  by  rail  to  Bradford,  and  a  regular  covens 
of  business  had  been  going  on  for  some  time 
between  them  in  that  respect.  The  plaint^* 
business  consisted  of  two  classes  of  goods,  one, 
wool  which  he  bought  at  the  sales  in  London,  and 
the  second,  wool  which  he  imported  into  London 
from  Australia.  The  course  of  business  as  to 
the  London  goods  was  that  when  the  plaivi^ 
bought  the  wool  he  gave  a  delivery  order  to  th» 
defendant ;  with  this  order  the  dejfendant  went 
to  the  warehouse,  obtained  the  goods,  brougU 
them  to  the  wharf,  shipped  tltem  on  hi*  steamtr, 
carried  them,  by  sea  from,  London  to  Goole,  tui- 
shipped  them  there,  and  sent  them  on  by  rail  to 
Bradford.  For  this  the  defendant  received^ « 
fixed  sum  of  12.  78.  6d.  per  ton  as  freight,  whiA 
covered  the  whole  journey,  and  the  defendant,  in 
pursuance  of  a  direction  by  the  plaintiff  that  is 

(a)  Beported  by  W.  W.  Obb.  EM..  SarriBter-at-Lsw. 
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dumldittture,  iiuured  the  goods  upon  such  termt 
and  wifk  *ueh  underwriien  as  he  chose,  and 
mth  tuch  inaurmiees  the  plaintiff  had  nothing 
w&ofeeer  to  do.  With  regard  to  the  wool  im- 
ported from  Australia,  the  plaintiff  generally 
tiMured  this  i»/  a  policy  which  covered  the  whole 
rithfirom  Australia  to  Bradford,  and  as  to  these 
Mods  the  defendant  merely  transshipped  them  at 

■  Loadon,  and  forwarded  them  as  he/ore,  but  had 
furf  to  insure  them;  and  for  such  foreign  goods 
he  received  a  less  freight  by  Is.  Sd.  per  ton.  In 
the  delivery  order  given  with  regard  to  the  goods 
now  in  question,  which  were  bought  in  London, 
Metre  these  words  addressed  by  the  plaintiff  to 
the  defendant :    "  Insurance  to    be   effected  on 

above-mentioned bales  at  the  rate  of   151. 

per  baie,"  and  the  defendant  insured  accordingly 
out  no  bill  of  lading  had  been  given.  The  goods 
were  damaged  by  sea-ioater  while  on  the  defen- 
dant's vessel,  and  an  action  was  brought  to 
reeover  the  loss  from  the  defendant  as  being 
under  the  same  liability  as  a  common  carrier. 

Edd,  that,  as  the  defendant  was  exercising  the 
public  employment  of  carrying  goods  by  sea,  he 
aas  under  the  prima  facie  liability  of  a  common 
carrier  of  carrying  the  goods  at  his  oTon  abso- 
Itie  risk;  that  the  insurance  effected  by  him, 
although  at  the  plaintiff's  request,  was  effected 
by  him  in  his  own  interest  ana  far  his  own  pro- 
lection,  and  not  as  agent  for  the  plaintiff;  that 
there  was  no  stipulation,  express  or  implied, 
to  limit  Ihe  defendant's  liability,  and  that  he 
viae  therefore  liable  for  the  loss. 

Action  for  damage  to  goods. 

The  facts  as  taken  from  the  judgment  were  as 
follows : — 

The  plaintiff  was  a  wool  merchant  cariying  on 

bnsinegs  at  Bradford,  and  the  defendant  was  a 

shipowner  trading  under  the  style  of  "Jescott 

j     Steamers,"  and  owning  vessels  carrying  goods 

between  London  and  Goole. 

The  plaintiff  claimed  to  recover  the  stim  of 
4841.  lie.  lid.  for  damage  alleged  to  have  been 
erased  by  sea- water  to  206  bales  of  wool  delivered 
hj  the  plaintiff  to  the  defendant  to  be  cai-ried 
from  London  to  Bradford,  and  the  damage  was 
alleged  to  have  been  caused  while  the  goods  were 
being  carried  on  board  one  of  the  defendant's 
steamers  from  London  to  Goole,  in  Yorkshire. 

The  plaintiff  alleged  that  he  entered  into  a 
contract  with  the  defendant  safely  to  carry  and 
deUver  certain  wool,  and  that  the  defendant  failed 
to  carry  out  that  contract,  and  did  not  deliver 
the  goods  safely,  but  delivered  them  in  a  damaged 
eondition,  and  he  now  sought  to  recover  the  loss 
represented  by  that  damage,  the  sole  question  in 
this  action  being  one  of  liability. 

The  defendant  did  not  plead  any  formal  defence, 
bnt  in  a  ve^  clear  and  succinct  letter  stated 
what  was  in  fact  the  nature  of  his  defence.  His 
defence  was  in  effect  a  denial  that  he  undertook 
safely  to  carry  and  deliver,  and  an  allegation  that 
he  agreed  to  carry  upon  special  terms,  which 
may  be  shortly  stated  to  be  these :  That  he 
sgieed  with  the  plaintiff  that  he,  the  defendant, 
•nornld  act  as  agent  for  the  plaintiff,  take  out 
poEcies  of  insurance  upon  the  goods  committed 
to  lus  charge  as  a  carrier,  and  that  the  agree- 
ment between  him  and  the  plaintiff  was  that  he 
(the  defendant)  was  not  liable  for  any  damage 
caused  to  the  goods,  except  such  damage  as  was 


occasioned  by  causes  not  covered  by  the  policy  of 
insurance. 

The  course  of  business  between  the  plaintiff 
and  the  defendant  was  this:  The  plaintiff  had 
relations  with  the  defendant  for  a  considerable 
period  of  time,  partly  when  he  was  representing 
another  and  a  different  firm,  and  partly  on  his 
own  account,  and  the  course  of  business  was 
much  the  same  In  each  case. 

The  plaintiff's  business,  so  far  as  this  question 
of  the  carriage  of  goods  to  his  place  of  manufac- 
ture at  Bradford  was  concerned,  consisted  of  two 
classes  of  goods,  one,  wool  goods  which  he  bought 
in  London,  and  the  second,  wool  goods  which  he 
imported  into  London  from  Australia. 

As  regards  the  London  goods,  he,  the  plaintiff, 
bought  these  at  the  London  sales,  and  having 
bought  them  gave  a  delivery  order  to  the  defen- 
dant entitling  the  defendant  to  get  them  from 
the  warehouse  where  they  were  warehoused.  The 
defendant  undertook  to  go  to  the  warehouse  and 
to  carry  them  from  the  warehouse  to  the  wharf 
at  which  his  steamer  was  loading  for  Goole,  to 
ship  them  on  to  the  steamer,  carry  them  in  the 
steamer,  to  unship  them  at  Goole,  there  deliver 
them  to  the  railway  company,  and  by  means  of 
the  railway  have  them  carried  to  Bradford,  there 
to  be  delivered  to  the  plaintiff. 

His  payment  of  freight  was  at  a  fixed  sum  per 
ton,  which  covered  the  whole  of  the  necessary 
labom"  durinrr  the  course  of  transit  from  the 
warehouse  in  London  to  the  plaintiff  at  Bradford, 
that  is,  in  the  case  of  the  goods  bought  in  London. 
The  freights  appear  to  have  been  subject  to 
variations,  but  at  the  period  in  qnestion,  and  for 
some  considerable  time  before,  the  fixed  rate  had 
been  11.  Is.  Qd.  vesr  ton. 

As  regards  the  London  goods  it  was  according 
to  the  cotirse  of  business  that  the  defendant 
effected  insurances  upon  such  goods  upon  such 
terms,  and  with  such  underwriters  as  he  chose  in 
pui-suance  of  an  order,  or  at  least  after  directions 
by  the  plaintiff  that  he  should  so  insure,  and — 
still  speaking  of  the  London  goods — the  further 
course  of  business  had  been  that  where  a  loss  had 
happened,  and  after  a  proper  examination  of  the 
goods  by  a  skilled  appraiser,  the  plaintiff  claimed 
upon  the  defendant  for  the  amount  of  that  loss. 
The  defendant  in  his  turn  claimed  upon  the  under- 
writers with  whom  he  had  effected  his  policy,  and 
so  far  as  antecedent  transactions  throw  any  litrht 
upon  the  matter,  the  defendant  having  setued 
with  the  underwriter  then  settled  with  the 
plaintiff,  and  it  had  so  happened  that  in  the  few 
not  important  cases  of  damaee  that  had  previously 
occurred,  the  amount  paid  by  the  underwriter  to 
the  defendant  had  been  approximately  and  sub- 
stantially the  amount  claimed  by  the  plaintiff,  and 
with  that  amount  so  recovered  from  the  under- 
writer the  plaintiff  had  expressed  himself  satisfied 
and  had  taken  it. 

With  the  eft'ecting  of  the  actual  insurances 
the  plaintiff  had  nothing  to  do ;  he  selected 
neither  the  insurei-s  nor  brokers  to  insure,  nor 
had  any  voice  in  the  premiums,  nor  had  ever 
possession  of  the  policy  of  insurance,  and  had 
no  relation,  either  oefore  or  after  the  loss,  with 
the  underwriters  at  all. 

As  regards  the  wool  imported  from  Australia, 
the  usual  course  had  been  for  the  shippers  abroad, 
or  the  consignee  at  home,  to  effect  policies  upon 
and   from   the    shipment   in    Australia,    which 
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policies  were  so  framed  as  to  cover  all  risk  of 
damage  not  only  during  the  sea  voyage  to  the 
port  of  London,  but  also  during  the  firrther  and 
necessary  transit  of  the  goods  by  sea  or  by  land 
to  Groole,  and  from  Goole  (if  they  went  by  sea)  to 
Bradford  by  raU. 

In  such  cases  a  distinction  was  made  as  to  the 
amount  of  freight  charged.  The  defendant  had 
simply  to  take  the  goods  from  the  ship  in  which 
they  were  imported  and  load  them  on  board  his 
own  ship  for  Goole.  He  did  not  go  to  the  wai-e- 
house  as  in  the  former  case,  and  the  whole  risk 
was  covered  by  an  eiisting  policy.  Therefore  the 
usnal  coarse  of  business  was,  in  the  case  of  such 
foreign  imported  wool,  that  the  defendant,  for  the 
services  he  rendered  as  carrier  in  carrying  und 
forwarding  the  wool  to  Bradford,  chained  a  less 
sum  to  the  plaintiff  than  for  the  goods  taken  from 
the  London  warehouse,  by  the  amount  of  1«.  9d.  per 
ton.  That  is  to  say,  12.  7s.  6d.  per  ton  was  the 
charge  at  the  period  in  question  for  taking  goods 
from  London  warehouses ;  but  as  regards  foreign 
imported  wool  it  was  12.  7<.  6d.  less  1$.  9(7.  per  ton. 

A  document,  dated  the  3rd  Oct.  1893,  in  a 
printed  form,  which  had  been  in  use  for  a  con- 
siderable time  between  the  parties,  was  put  in. 
This  document  was  addressed  by  the  plaintiff  to 
the  broker,  and  was  as  follows :  "  Please  deliver 
to  J.  E.  Scott "  (the  defendant)  "  the  wools  bought 
in  your  sale  of  the  20th  Sept.,  particulars  at  foot." 
The  broker  having  received  this  order  wonld  in 
the  ordinary  course  give  the  same  to  the  ware- 
housemen in  whos^  warehouse  the  particular  wool 
dealt  with  was  stored.  Then  there  was  an 
enumeration  of  the  bales,  and  at  the  foot, 
addressed  specifically  to  the  defendant,  was  this 
clause :  "  Insurance  to  be  effected  on  above-men- 
tioned 224  bales  at  the  rate  of  152.  per  hal&. — 
James  HiU." 

It  was  common  gronnd  between  the  plaintiff 
and  the  defendant,  wat  this  clause  was  in  effect 
evidence  of  an  expression  of  wish  by  the  plaintiff 
— or  perhaps  a  mandate  —  that  the  bales  in 
question  should  be  insured  and  insured  by  the 
defendant,  and  that  the  acceptance  of  this  wish 
or  mandate  by  the  defendant  without  objection 
did  amount  to  a  contract  as  between  him  and  the 
plaintiff  that  he  would  insure  the  bales  in  ques- 
tion upon  the  named  value  of  152.  per  bale. 

In  the  present  case  when  the  wool  was  delivered 
from  the  defendant's  steamer  at  Goole  to  the 
railway  company  there  for  carriage  to  Bradford, 
it  was  found  that  a  number  of  bales  had  been 
damaged  by  sea-water. 

A  delay  took  place  in  claiming  from  the  under- 
writei-8  in  respect  of  this  damage,  and  when  a 
claim  was  made  the  xmder writers  refused  to  pay 
in  respect  of  the  damage,  alleging  as  the  reason 
for  their  refusal  the  delay  in  making  the  claim 
and  in  examining  the  wool.  The  plaintiff  then 
contended  that  the  defendant  was  bound  to  pay 
him  in  respect  of  the  loss,  and  then  claim,  if  he 
chose,  against  the  underwriters.  The  defendant, 
on  the  other  hand,  contended  that  the  plaintiff 
was  the  proper  party  to  proceed  against  the 
underwriters,  and  he  refused  to  pay,  and  the 
question  in  this  action  was  whether,  under  the 
circumstances,  the  defendant  was  liable  to  pay 
the  plaintiff  the  amount  of  the  loss. 

No  bill  of  lading  had  been  given  in  respect  of 
the  goods,  and  an  allegation  of  negligence  on  the 
part  of  the  defendant  had  failed. 


ChanneU,  Q.C.  and  English  Harrison  for  tlie 
plaintiff. — There  was  here  no  bill  of  lading,  and 
the  defendant,  not  being  protected  by  a  bill  of 
lading,  was  liable  as  a  common  carrier.  Tbo 
defendant  was  exercising  the  public  calling  or 
business  of  carrying  goods  for  a  shipowner,  and, 
unless  there  was  something  to  limit  his  liability, 
he  was  liable  as  a  common  carrier : 

The  Liver  AliaU  Works  Company  Limited  v.  Joim- 
son,  81  L.  T.  Bep.  95  ;  h.  Bep.  9  Ex.  333. 

There  was  no  express  stipulation  or  agreement 
which  would  in  any  way  limit  the  d^endant's 
liability,  nor  was  there  any  implied  stipnlataon  t» 
that  effect.  The  defendant  carried  tiieae  goods 
as  a  common  carrier,  and  the  contract  wa» 
simply  a  contract  to  carry  the  goods  safely,  which 
the  defendant  has  not  done ;  and  if  the  defendant 
sets  up  anything  to  limit  this  general  liability  it 
lies  upon  him  to  prove  it,  which  he  has  not  done. 
Again,  it  is  said  that  the  insurance  was  effected 
by  the  defendant,  not  on  his  own  account,  but  on 
account  of,  and  as  agent  for,  the  plaintiff.  Bat 
the  whole  course  of  dealing  between  the  parties 
shows  that  that  is  not  so.  The  defendant  was 
liable  to  the  plaintiff  as  carrier  of  the  goods, 
and  the  insurance  was  effected  by  him  on  his  ovn 
behalf  and  on  his  own  account,  and  to  protect 
himself  from  the  risk  which  he  was  under  to  the 
plaintiff  as  the  carrier  of  the  plaintiff's  goods; 
and  the  insurance  was  not  effected  by  him  as  agent 
for  the  plaintiff.  The  whole  course  of  dealing  shows 
that ;  because  the  defendant  selects  the  insurers, 
and  he  alone  pays  the  premium ;  so  that  the  plain- 
tiff has  nothing  whatever  to  do  with  the  insurance, 
the  whole  transaction  having  been  carried  out  by 
the  defendant.  The  request  by  the  plaintiff  tlu^ 
the  defendant  should  insure  at  152?  per  bale  is 
very  reasonable,  as  the  plaintiff  would  thereby  he 
protected  by  the  insurance  as  well  as  by  the 
liability  of  the  shipowner  to  pay,  and  the  ship- 
owner would  be  better  able  to  pay  in  respect  of  a 
loss,  as  he  would  have  the  insurance  to  fall  back 
upon.  Even  if  the  defendant  is  not  liable  as  a 
common  carrier,  he  is  under  an  equal  liability  as 
a  shipowner,  so  that  in  either  event  he  is  liable : 
The  Liver  AlTcali  Works  Limited  v.  JoKiuo» 
{ubi  sup.). 

Joseph  Walton,  Q.O.  and  HoUams  for  the  defen- 
dant.— From  the  course  of  dealing  between  tiie 
parties,  it  is  clear  that  the  intention  was  that  Uie 
underwriters  should  bear  the  risk.  That  bang 
so,  the  plaintiff  should  have  sued  the  under- 
writers, and  not  the  defendant.  It  is  said  that 
the  defendant  is  a  common  carrier,  and  as  snch 
liable  for  the  damage  to  the  goods;  but  the 
defendant  is  a  shipowner,  and  a  shipowner  is 
not  a  common  carrier : 

Nugent  v.  Smith,  84  L.  T.  Bep.  827  ;    1  C.  P.  Dir. 

423; 
The    Liver    Alkali    Works    Company    T.  Jafinimt 
(ubi  sup.). 

When  goods  were  brought  from  Australia,  less 
freight  was  paid  to  the  defendant,  because,  in  that 
case,  he  was  exempt  from  paying  the  premium 
for  insurance ;  but,  when  goods  were  bought  in 
London,  the  defendant,  for  the  convenience  of  all 
parties,  effected  the  insurance  and  paid  tli» 
premium  in  the  first  instance,  but  it  is  clear 
that  he  did  so  for  the  benefit  of,  and  as  agent 
for,  the  plaintiff,  inasmuch  as  the  request  to 
insure   came    from    the    plaintiff,   and   as   the 
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defendant,  although  he  paid  the  premium  in  the 
first  instance,   received  this   premium  from  the 

Jlaintiff  in  the  increased  freight,  he  was  paid 
8.  9d.  per  ton  when  the  goods  were  hought  in 
Ix>iidoD,  that  is,  when  the  goods  were  insured  hy 
the  defendant.  The  defen£int,  therefore,  is  not 
liable  in  this  action. 

Channell,  Q.C.  in  reply.  Cur.  adv.  vull. 

July  19. — ^Lord  Bttssell,  G.J. — [After  etatii^ 
the  facts  Ms  Lordship  proceeded :]  The  question 
that  I  have  to  determine  is  whether  or  not  the 
defendant,  who  is  undoubtedly  a  carrier  of  goods, 
and  who  undertook  to  cany  these  goods,  entered 
into  a  contractual  relation  with  the  plaintiff  so  as 
to  exclude  the  liability  which  from  his  position  as 
a  carrier  pure  and  simple  would  otherwise  have 
attached  to  him.  The  law  on  the  subject  is  laid 
down  in  the  case  of  The  Liver  Alkali  Workt 
Company  v.  Johnson  (31  L.  T.  Rep.  95 ;  L.  B«p. 
9  £x.  338),  decided  in  the  Exchequer  Chamber 
in  1874.  In  that  case  the  defendant  was  the 
owner  of  certain  barges  or  vessels  employed  in 
carrying  goods  in  the  river  Mersey  to  and  from 
various  points  along  the  coast,  not  general  ships 
to  carry  the  goods  of  any  particular  person,  but 
barges  employed  from  time  to  time  by  one  person 
by  special  agreement — more  in  the  nature  of  a 
charter — and  Blackburn,  J.,  after  referring  to  the 
history  and  the  reason  of  the  principle  upon  which 
the  liability  of  common  carriers  is  based,  in  his 
judgment  says  (L.  Hep.  9  £x.  at  p.  340) :  "  It  is 
too  lato  now  to  speculate  on  the  propriety  of  this 
rule " — that  is  to  say,  the  role  that  common 
carriers  were  liable  for  all  damage  coming  to  the 
goods  committed  to  their  care  as  carriers  dming 
the  process  of  carriage,  except  such  damage  as 
was  occasioned  by  the  act  of  God  and  the  Queen's 
enemies — "  We  must  treat  it  as  firmly  established 
that  in  the  absence  of  some  contract,  express  or 
implied,  introducing  further  exceptions,  those 
who  exercise  a  public  employment  of  carrying 
goods  do  incur  this  liability."  The  present 
Uaster  of  the  Bolls  (then  Brett,  J.)  makes  the 
distinction,  a  distinction  theretofore  and  since 
recognised,  that  although  in  that  case  of  The 
Liver  Alkali  Works  Company  v.  Johnson  (ubi 
sup.),  he  comes  to  the  conclusion  that  the  defen- 
dant could  not,  in  the  old  acceptation  of  those 
words,  be  described  as  a  common  carrier, 
having  regard  to  the  character  of  his  busi- 
ness, yet  he  arrives  at  the  conclusion  tiiat 
he  had  all  the  liabilities  and  carried  on  his  con- 
tract of  carriage  subject  to  the  liabilities  of  a 
common  carrier.  He  says  (at  p.  343) :  "  He  wants, 
therefore,  the  essential  characteristic  of  a  common 
carrier;  he  is,  therefore,  not  a  common  carrier, 
and  therefore  does  not  incur  at  any  time  any 
liability  on  the  ground  of  his  being  a  common 
carrier.  The  defendant,  in  the  present  case,  in 
my  opinion,  carried  on  his  business  like  any 
other  owner  of  ships  or  vessels,  and  was  not  a 
conmion  carrier,  and  was  in  no  way  liable  as 
sach.  But  I  think  that,  by  a  recognised  custom 
of  England — a  custom  adopted  and  recognised 
by  the  conrte  in  precisely  the  same  manner  as 
the  custom  of  England  with  regard  to  common 
carriers  has  been  adopted  and  recognised  by  them 
— every  shipowner  who  carries  goods  for  hire  in 
his  ship,  whether  by  inland  navigation,  or  coast- 
ways,  or  abroad,  undertakes  to  cany  them  at 
his  own  absolute  risk,  the  act  of  Qod  or  of  the 


Queen's  enemies  alone  excepted,  unless  by  agree* 
ment  between  himself  and  a  particular  freighter, 
on  a  particular  voyage,  or  on  particular  voyages, 
he  limite  his  liabili^  by  further  exceptions.  I 
prefer  to  use  and  adopt  the  language  (though 
there  is  no  essential  difference  for  any  purpose 
in  this  case  between  the  two  learned  judges)  of 
Blackburn,  J.,  who  says  that,  "in  the  absence  of 
some  contract,  express  or  implied,  introducing 
further  exceptions,  those  who  exerpLse  a  public 
employment  of  carrying  goods  do  incur  the  liabili- 
ties of  a  common  carrier."  The  question,  then, 
which  I  have  to  determine  is  this :  was  there,  in 
the  contract  between  the  parties,  any  stipulation, 
express  or  properly  to  be  implied  from  the  circum- 
stances of  the  case,  limitmg  the  defendant'a 
liability?  The  defendant  was  undoubtedly  exer> 
cising  the  public  employment  of  carrying  goods, 
and  ne  undoubtedly  undertook  to  carry  goods. 
Did  he  undertake  that  res^nsibility  subject  to 
limitations  of  liability  ?  It  is  admitted  that  there 
was  no  express  limitation.  There  were  no  state- 
mente  made,  no  circulars  delivered,  no  notices,  no 
bill-heads  to  invoices,  nothing  to  limit  the  liability. 
The  defendant,  however,  contends  that  there  wa» 
an  implied  limitation.  In  considering  this  ques- 
tion of  an  implied  limitation,  we  have  to  assume 
the  course  of  business  proceedings  between  these 
parties,  and  we  have  to  consider  also  the  only  docu- 
ment in  the  case  to  which  I  attach  any  importance, 
namely,  the  document  of  the  3rd  OcL  lw3,  which 
is  in  a  printed  form  and  which  begins  by  a 
delivery  order  given  to  the  defendant  entitUng 
him  to  get  possession  of  the  goods  with  a  view 
to  carriage.  [His  Lordship  then  stated  the  course 
of  business  between  the  plaintiff  and  the  defendant 
as  already  set  out] .  It  was  admitted  that  the  words 
at  the  end  of  the  document  of  the  3rd  Oct., 
"Insurance  to  be  effected  on  above  mentioned 
224  bales  at  the  rate  of  152.  per  bale,"  were  in 
effect  evidence  of  a  wish  or  mandate  that  the 
bales  in  question  should  be  insured  and  by  the 
defendant,  and  that  the  acceptance  of  this  wish 
or  mandate  by  the  defendant  without  objection 
did  amount  to  a  contract  as  between  him  and  the 
plaintiff  that  he  would  insure  the  bales  upon  the 
value  of  152.  per  bale.  But  the  main  question 
turns  on  two  things.  In  the  first  place,  was  the 
true  inference  that  this  was  an  insurance  to  be 
effected  by  the  defendant  as  agent  for  the 
plaintiff,  or  was  it  a  mere  requirement  by  the 
plaintiff  that  the  bales  should  be  insured.  The 
answer  to  each  suggestion  one  way  or  the  other 
had — in  the  opinion  of  both  sides — an  important 
bearing  on  the  question  in  issue.  In  the  next 
place  it  was  also  in  controversy  what  was  the 
true  meaning  of  the  whole  of  this  stipulation 
when  expanded,  because  as  it  stands  it  does  not 
expi'ess  ite  full  meaning.  The  defendant  says 
that  the  effect  is  that  the  plaintiff  stipulated  with 
the  defendant  that  he  (the  defendant)  shall  insure 
the  bales  in  question  at  152.  per  bale,  and  that  if 
the  defendant  does  so  the  plaintiff  agrees  not  to 
look  to  the  defendant  in  respect  of  any  loss  or 
damage,  in  so  far  as  such  loss  or  damage  may  be 
properly  covered  by  an  insurance  in  the  usual 
form.  The  plaiutm,  on  the  other  hand,  says  the 
true  meaning  is  this  :  "I,  the  owner  of  the  goods, 
require  you,  the  shipowner,  to  insure;  you,  as 
carrier,  have  an  insui-able  interest  in  these  goods, 
you  can  insure  yourself  against  the  liability 
which    you    undertake    by    your    contract    of 
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carriage,  and  I  -  require  that  you  shall  bo 
insure;  that  requirement,  and  your  insui-ance 
'following  in  compliance  with  that  requirement, 
wiU  give  me  further  security  that  I  may 
look  to  you,  and  you  will  have  behind  you  a  policy 
which  win  give  me  the  greater  certainty  of  pay- 
ment in  the  event  of  a  loss."  As  to  the  first  of 
these  questions,  namely,  whether  this  policy  was 
effected  by  the  defendant  as  agent  for  the  pls^tiff , 
or  was  effected  by  him  for  his  own  protection,  as 
is  frequently  done  by  carriers  themselves  who  ai« 
not  protected  by  widely  sweeping  bills  of  lading, 
or  other  contracts  exempting  them  from  liability, 
I  confess  I  have  some  doubt,  but  on  the  whole  I 
arrive  at  the  conclusion  that  it  was  effected  by 
the  defendant  for  his  own  protection,  in  com- 
pliance undoubtedly  with  the  requirement.  It  is 
not  usual  for  the  merchant  to  ask  a  shipowner, 
who  is  carrying  his  goods,  to  insure  his  goods ;  if 
the  merchant  wants  to  insure  his  goods  he  insures 
them  himself  through  his  broker.  In  the  next 
place,  the  whole  transaction  of  the  insurance  was 
carried  out  by  the  defendant,  who  did  not  consult 
the  plaintiff  as  to  the  premiums,  or  the  brokers  or 
the  insurance.  From  beginning  to  end  the 
plaintiff  had  nothing  to  do  with  the  insui-ance; 
and  when  the  loss  occurred  he  did  not  claim  that 
the  policy  should  be  sent  to  him  in  order  that  he 
might  formulate  his  claim  against  the  inswers, 
nor  did  he  ask  the  defendant  to  formulate  a  claim 
against  the  insurers.  All  he  did  was  to  make  his 
cMm  for  the  loss  against  the  defendant,  as 
carrier,  thus  leaving  the  defendant  to  proceed 
against  the  underwriters  if  be  chose.  Moi'eover, 
I  find  no  relation  in  the  sense  of  pi-oportion 
between  what  is  represented  as  being  the  fixed 
estimation  of  insurance  premium  at  per  ton.  Is.  9d., 
and  the  premium  in  the  policies,  because  we  were 
told  by  the  plaintiff  that  the  goods  in  question 
varied  in  value  to  a  very  surprising  extent, 
namely,  that  some  of  the  wools  were  worth  3d.  a 
pound,  and  some  as  high  as  2«.  a  pound.  But 
while  the  value  of  the  goods  varies  so  largely  the 
fixed  rate  of  freight  of  12.  7s.  6d.  applies  equally 
to  goods  worth  3d.  as  to  goods  worth  2«.  a  pound. 
Lastly,  I  see  nothing  sui'prising  in  the  shipowner, 
who  had  an  insurable  interest,  insuring  himself 
against  liability  under  his  contract  of  carriage. 
In  the  case  of  bills  of  lading  with  widely  sweeping 
exceptions,  a  carrier  would  have  very  little  or  no 
interest  to  insure;  but  where  thei-e  is  not  a 
definite  written  contract  with  fully  specified 
exceptions,  he  has  a  clear  and  definite  interest  to 
insure,  and  he  frequently  as  a  matter  of  business 
does  insure  for  the  protection  of  his  own 
interests  and  against  possible  liabilities.  I 
therefore  come  to  the  conclusion  that  this 
insurance  was  effected  by  the  defendant,  not  as 
agent  for  the  plaintiff,  but  for  the  protection  of 
his  own  interests.  But,  even  if  I  am  wrong  in 
that  conclusion,  and  if  the  insurance  was  effected 
by  the  defendant  as  agent  for  the  plaintiff,  I 
should  not  think  that  conclusive  evidence  upon 
the  point  which  I  have  to  determine.  In  the 
oi'diiiary  case  a  merchant  insures,  but  it  is  common 
experience  that  he  may  nevertheless  sue  the 
carrier.  In  the  ordinary  case,  the  carrier  protects 
himself  by  elaborate  stipulations  in  elaborately 
prepared  bills  of  lading,  but  that  does  not  seem 
to  me  to  affect  this  principle,  namely,  that  the 
fact  of  a  merchant  insuring  is  not  necessarily  an 
indication  that  he  is  looking  only  to  his  insurer,  I 


and  not  also  looking  to  such  claim  as  he  may 
have  upon  his  contract  with  the  carrier.  Fron 
an  examination,  therefore,  of  the  coarse  of 
business,  and  of  this  docmnent  of  the  3rd  Oct,  I 
have  failed  to  discover  anv  stipulation,  expressed 
or  properly  to  be  implied  m>m  the  course  of  boa- 
ness,  or  from  this  document,  that  the  defendant 
has  limited  such  liability  as  attached  to  him  from 
this  contract  of  carriage.  But  it  is  said  that  the 
case  of  the  foreign  imported  wools  is  a  strong 
illustration  of  the  meaning  of  the  parties,  and  a 
strong  gi-ound  from  which  an  inference  could  be 
drawn  that  there  was  a  stipulation  to  limit 
liability.  I  do  not  think  so.  What  it  amounted 
to  was  this,  that,  in  the  case  of  goods  from 
Australia,  already  insured  during  the  whole 
course  of  transit  from  Australia  to  Bradford, 
there  was  an  allowance  made  by  the  defendant  of 
1«.  9d.  per  ton.  The  reason  is  obvious ;  the  goods 
were  already  insured,  there  was  no  need  for  a  double 
insurance;  and  although  it  is  not  necessary  to 
decide  the  point,  I  adhere  to  the  view  that  I 
expressed  during  the  argument,  that  I  see  no 
difficulty  in  reading  that  arrangement  as  to  the 
allowance  of  1«.  9d.  per  ton,  as  amounting  to 
this :  "  In  consideration  of  you,  the  defendant^ 
allowing  me  Is.  9d.  per  ton  off  the  rate  that  you 
oi'dinarily  charge,  making  me  that  allowance  in 
respect  of  these  foreign  wools,  I  will  admit  yoo, 
if  necessary,  to  the  benefit  of  my  insurance.  I 
entertain  a  strong  view  that,  in  point  of  good 
sense,  that  is  a  natural  explanation  and  con- 
clusion to  be  drawn  from  that  arrangement  acted 
upon.  I  come,  therefore,  to  the  conclusion  that, 
it  being  clear  that  the  defendant  does  exertase 
the  public  business  of  carrying  goods  by  sea  and 
also  by  land,  he  has  undertaken  prima  facie  the 
liabilities  of  a  common  carrier,  and  is  liable  to 
make  good  the  damage  now  in  question,  unless  he 
can  show  that  he  stipulated  to  limit  that  liability 
either  expressly  or  impliedly,  and  I  fail  to  see 
anvthing  in  this  case  from  which  I  can  draw  the 
inference  that  there  was  any  such  limitation  of 
liability.  '  I  have  perhaps  treated  this  case  moie 
elaborately  than  it  demanded,  because  in  the 
circumstances  of  it,  it  is  not  one  of  very  great 
interest  seeing  that  there  is  a  policy  in  existence 
to  which,  without  at  all  prejudging  the  case,  I  at 
present  see  no  defence  on  the  part  of  the  under- 
writers. I  should  add  that  this  litigation  was 
probably  brought  about  owing  to  the  fact  that 
through  the  forgetfulness  of  someone  in  the 
defendant's  employment  the  claim  upon  the 
policy  was  allowed  to  slumber  for  so  considerable 
a  time  that  when  advanced  the  underwriters 
viewed  it  with  suspicion,  and  in  a  way  they  would 
not  have  viewed  it  if  it  had  been  promptly  put 
forward  in  the  ordinary  way.  I  am  of  opinion, 
therefore,  that  the  plaintiff  is  entitled  to  judg- 

*"  Judgment  for  the  plaintiff. 

Solicitors  for  the  plaintiff.  Flower,  Nutgey,  and 
Fellotees,  for  Killick,  Hutton,  and  Vint,  Bradford. 

Solicitors  for  the  defendant,  Hollanu,  Son, 
Coward,  and  Hawksley. 
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Friday,  Aug.  2. 
(Before  Pollock,  B.  and  Wbioht,  J.) 

Stoddabt  and  othbeb  (apps.)  V.  Saqab  (reap.). 
Saoak  (app.)  *.  Stoddaet  and  othkbs  (reaps.)? 

Gaming — Betting — Lottery — Coitpon  c'tympetUion 
— Prizes  for  selecting  winners  in  horse  races — 
Issue  of  coupons  attached  to  neiespaper — Lottery 
Acts  (42  Geo.  3,  e.  119,  (.  2 ;  4  Geo.  4,  e.  60,  s.  41 
—Betting  AcU  1853  and  1874  (16  *  17  Viet, 
e.  119.  ss.  1,  3,4;  37  Vict.  c.  15,  «.  3,  swh-sect.  3). 

The  appellant*,  who  were  respectively  the  proprietor 
and  publisher  of  a  certain  newspaper,  and  the 
owner  and  occupier  of  the  office  where  it  was 
published,  all  having  the  care  and  management 
of  the  business,  published  in  their  paper  a 
"coupon  competition,"  which  consisted  of  a 
prize  offered  for  selecting  the  winners  in  a  speci- 
fied horse  race.  In  a  certain  issue  of  their  paper 
they  offered  a  prize  of  1(X)J.  for  placing  the  1st, 
2nd,  3rd,  and  4:th  in  the  "  Grand  National," 
which  was  to  be  run  a  few  days  after.  In 
the  Tiewspaper,  and  underneath  this  notice,  were 
the  coupons,  of  which  there  were  twenty-five  in 
number.  According  to  the  "  coupon  conditions," 
the  first  coupon  could  be  filled  up,  cut  out,  and 
sent  in  for  me  competition  free  of  charge,  and  a 
competitor  was  not  required  to  use  more  than  the 
one  free  coupon  if  he  so  desired.  There  was  no 
limit  to  the  number  of  coupons  that  might  be  sent 
in,  but  if  any  of  the  other  twenty-four  blank 
coupons  were  sent  in,  one  penny  stamp  would 
have  to  be  sent  with  each,  and  if  the  whole 
twenty-five  were  sent  in  2s.  would  have  to  be 
sent.  Predictions  could  also  be  sent  on  plain 
paper  if  accompanied  by  one  free  coupon,  and  if 
mare  than  one  competitor  succeeded  in  getting 
the  prize,  the  money  was  to  be  divided  equally . 
Bemittances  were  received  at  the  office  in  respect 
ofOie  competition. 

Held,  that  this  competition  did  not  constitute  a 
lottery  unthin  the  meaning  of  the  Lottery  Acts, 
and  that  the  appellants  had  not  committed  any 
ofenee  either  under  the  Lottery  Acts  or  under 
the  Betting  Acts  1853  and  1874. 

Two  cases  stated  by  Alderman  Knill,  sitting  as  a 
court  of  summary  jurisdiction  at  the  Mansion 
House,  in  the  city  of  London,  on  the  18th  April 
1895. 

Stoddabt  and  others  (apps.)  v.  Saqab  (resp.). 

Three  several  informations  were  preferred  by 
the  respondent,  Sagar,  under  the  Act  to  suppress 
certain  games  and  lotteries — 42  Greo.  3,  o.  119 — 
and  the  Acts  amending  the  same,  against  the 
appellants,  Ada  Stoddart,  Joseph  Stoddart,  and 
Frederick  Brandon,  and  tJiese  informations  were 
heard  together. 

These  three  informations  charged  the  appel- 
lants with  the  following  offences : 

(1.)  Th&t  Ada  Stoddart  did,  on  the  26th  Haich  1895, 
uilawfally  and  publicly  open  and  keep  an  office  at 
53,  Fleet-street,  to  exerciae  by  a  certain  contrivance  and 
device  called  a  coapon  competition  a  lottery  not 
anthomed  by  Parliament  contrary  to  the  provisions  of 
the  Act  42  Geo.  3,  c.  119,  s.  2,  and  that  the  other  two 
appellants  did  nnlawfnlly  ajid  knowingly  aid  and  abet  in 
the  same. 

(2.)  That  Ada  Stoddart  did,  on  the  same  day,  nnlaw- 
ioUy  sell  certain  tickets  and  chances  in  a  lottery,  to  wit, 
a  lottery  called  a  coupon  competition,  contrary  to  the 

W  Bevorted  by  W.  W.  OsB,  Esq.,  Banister-at-Law. 


provisions  of  the  Lottery  Act  1823  (4  Qeo.  4,  o.  60),  s.  41, 
and  that  the  other  two  appellants  did  aid  and  abet  in  the 
oommission  of  the  said  oifence. 

(3.)  That  Frederick  Brandon  did,  on  the  same  day, 
onlawfally  pnblish  a  certain  proposal  or  scheme,  to  wit, 
a  proposal  and  scheme  called  a  "  coapon  competition  " 
for  the  sale  of  certain  tickets  and  chances  in  a  certain 
lottery  contrary  to  the  4  Geo.  4,  c.  60,  s.  41,  and  that 
the  oUier  two  appellants  did  aid  and  abet  in  the  com-, 
mission  of  the  said  offence. 

The  appellants  were  convicted  of  the  three 
several  offences,  and  each  of  them  was  ordered  to 
pay  the  sum  of  10s.  upon  each  of  the  informations. 

At  the  hearing  the  following  facts  were  proved : 

Ada  Stoddart  was  the  occupier  of  an  office 
situate- at  53,  Fleet-street,  and  was  the  registered 
proprietor  of  a  newspaper  called  Turf  Life.  Sh© 
sold  copies  of  the  said  newspaper  published  on 
the  26tu  March  1895,  and  she  opened  and  kept 
the  office  for  the  purpose  of  carrying  on  the  busi- 
ness of  Turf  Life,  and  for  the  purpose  of  receiving' 
all  remittaiices  relating  to  the  business  of  the 
newspaper,  including  remittances  in  respect  of  the 
"  coupon  competition  ;  and  she,  in  fact,  received 
remittances  relating  to  the  copies  of  the  said 
newspaper  issued  on  the  26th  March  1895,  includ- 
ing remittances  in  respect  of  the  "  coupon  compe- 
tion  "  advertised  in  that  number. 

The  appellant,  Joseph  Stoddart,  was  the  owner 
of  the  office,  and  permitted  the  office  to  be  used 
for  the  pui-pose  of  the  circulation  of  the  news-  ■ 
papei',  with  knowledge  of  all  its  contents.  He, 
jointly  with  the  appellant  Brandon,  had  the  care 
and  management  of  the  business  of  the  news- 
paper, and  assisted  in  conducting  the  business, 
which,  during  the  period  named  in  the  summonses, 
included  the  coupon  competition  of  the  26th 
March  1895. 

The  appellant  Brandon  was  the  publisher  of 
the  newspaper,  and  he  published  the  copies  of 
the  newspaper  issued  on  the  26th  March  1895, 
with  knowledge  of  the  contents  thereof ;  and  he, 
jointly  with  the  appellant,  J.  Stoddart,  had  the 
care  and  management  of  the  business  of  the  news- 
paper, and  assisted  in  conducting  the  business. 

The  conditions  of  the  coupon  competition 
appeared  in  the  newspaper  issued  on  the  26th 
March  1895.  At  the  top  were  the  words :  "  1001. 
for  placing  Ist,  2nd,  3rd,  4th  in  the  Grand 
National  (Kun  next  Friday).  Note  the  conditions." 
Then,  underneath,  were  the  coupons.  There  wei-e 
four  spaces  across  the  paper,  marked  first,  second, 
third,  fourth,  and  there  were  twenty-five  coupons, 
the  first  coupon  being  free.  Then,  underneath 
the  coupons,  were  spaces  for  the  name  and  address 
of  the  sender,  and  this  notice :  "  Two  shillings 
must  be  remitted  if  all  the  above  coupons  are 
used."  The  coupon  conditions  contained  these 
provisions :  "  If  more  than  one  succeed  in  securing 
the  prize,  the  money  will  be  equally  divided 
amongst  them.  The  No.  1  coupon  in  the  above 
colamn  can  be  used  free  of  charge.  This  coupon 
can  be  filled  up,  cut  out,  and  despatched  to  us, 
and  will  be  accepted  for  competition  without  any 
charge  or  fee  being  sent  with  it.  H,  however,  the 
remaining  twenty-four  blank  coupons  are  used, 
one  penny  stamp  must  be  sent  with  each  of  these 
coupons  BO  used.  Thus,  if  twenty-five  different 
attempts  are  made  on  the  above  sheet  to  cor- 
rectly arrive  at  the  vtrinners,  2«.  must  be  re- 
mitted. In  all  cases  the  coupon  marked  No.  1  is 
free.      The  extra  coupons  are  included  in  each 
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issue  for  those  who  experience  a  difficulty  in 
ol)taiiiing  Turf  Life,  so  thiit  predictions  can  be 
thus  forwarded  on  the  extra  conpons,  but  must 
be  accompanied  by  one  penny  stamp  with  each 
extra  coupon.  There  is  no  limitation  to  the 
number  of  coupons  to  be  sent  in.  Predictions 
'Can  also  be  made  on  plain  paper  on  the  same 
terms,  but  one  free  coupon  at  least  must  accom- 
pany same,  to  show  that  the  competitor  is  a 
subscriber  to  Turf  Life.  There  is  no  compulsion 
to  use  any  more  tiian  the  one  free  coupon,  if  the 
competitor  desires  to  confine  himself  to  one 
attempt.  All  coupons  must  be  addressed, 
"  Coupon  Competition,  Turf  Life,  &c.  The  three 
winners  must  be  on  any  one  coupon." 

The  magistrate  found  as  a  fact  that  the 
vinning  of  the  prize  in  the  competition  would  be 
determined  by  choice  and  not  by  skill. 

It  was  contended  on  behalf  of  the  respondent 
that  the  conditions  of  the  coupon  competition, 
together  with  the  other  above-stated  facts  (which 
were  not  disputed),  were  sufficient  in  law  to 
support  conTictions  against  the  appellants  for  the 
offences  charged  in  the  informations. 

It  was  contended  on  behaJf  of  the  appellants 
that  the  said  conditions  and  above-mentioned 
facts  were  not  sufficient  in  law  to  support  con- 
victions under  the  informations. 

The  magistrate,  after  consideration  of  the 
authorities  cited,  was  of  opinion  that  the  facts 
were  sufficient  in  law  to  support  the  offences  in 
the  three  informations  under  the  Lottery  Acts, 
und  he  convicted  the  appellants  on  the  three 
informations. 

The  question  for  the  opinion  of  the  court  was 
whether  the  magistrate  came  to  a  correct  detsr- 
mination  in  point  of  law. 

Sagab  (app.)  V.  Stoddabt  and  othebs  (resps.). 

Five  several  informations  were  preferred  by  the 
appellant  against  the  respondents,  and  were 
heard  together. 

These  informations  charged  the  respondents 
with  the  following  offences : 

(I.)  That  Ada  Stodd&rt,  on  the  19th  Uaioh  1895  and 
on  divers  other  days  between  that  date  and  the  9th  April 
1'395,  being  the  oconpier  of  a  certain  office  and  place, 
4iid  unlawfully  open,  keep,  and  use  the  Baid  office  and 
place  for  the  porpoee  of  money  being  received  on  behalf 
of  the  said  occupier  as  and  for  the  consideration  for  an 
assDTance  and  undertaking  to  pay  thereafter  money  on 
events  and  contingencies  relating  to  horse-races,  and  that 
the  other  two  respondents  did  unlawfully  and  knowingly 
aid,  abet,  and  procure  the  commission  of  the  said  offence, 
oontraiy  to  the  Betting  Act  1853,  sects.  1  and  3. 

(2.)  That  the  respondents,  Joseph  Stoddart  and 
Brandon,  on  the  aforesaid  dates,  did  unlawfully  have  the 
«are  and  management,  and  did  unlawfully  conduct  and 
Assist  in  conducting  the  business  of  the  said  office  which 
was  then  opened,  kept,  and  used  for  the  purpose  afore- 
said, and  that  the  respondent,  Ada  Stoddart,  did  unlaw- 
fully aid  and  abet  and  procure  the  commission  of  the 
offeuoe,  oontnuT  to  the  Betting  Act  1853,  sects.  1  and  3. 

(3.)  That  Ada  Stoddart,  being  the  occupier  of  the  said 
office  then  opened,  kept,  and  used  for  the  purpose  afore- 
said, did  imlawfully  and  knowingly  receive  certain 
moneys  as  deposits  on  bets  on  condition  of  paying  the 
sum  of  1001.  in  money  on  the  happening  of  certain 
events  and  contingencies  relating  to  horse-races,  and 
that  the  other  two  respondents  did  aid,  abet,  and  pro- 
cure the  commission  of  the  offence,  contrary  to  the 
Betting  Act  1853,  sects.  1  and  4. 

(4.)  That  the  respondent,  Joseph  Stoddart,  being  the 
owner  of  the  office,  did  tmlawf  ully  and  knowingly  permit 


the  said  office  to  be  unlawfully  opened  kept,  and  used 
by  the  said  Ada  Stoddart  for  the  purpose  of  money  being 
received  by  the  occupier  as  and  for  the  consideration  for 
an  assurance  and  undertaking  to  pay  thereafter  money 
on  events  and  contingencies  relating  to  horse  races,  and 
that  the  two  respondents  did  aid  and  abet  the  commis- 
sion of  the  offence,  contrary  to  the  Betting  Act  1853, 
sects.  I  and  3. 

(5.)  Thattherespondent  Brandon did,on  the  26th  March 
1895,  unlawfully  and  knowingly  pnbliah  an  advertisement 
of  a  competition  called  a  "  coupon  competition  "  in  the 
newspaper  called  Turf  Life,  inviting  all  who  read  the 
advertisement  to  make  and  take  shat«s  in  certain  bets  and 
wagers,  to  wit,  such  bets  and  wagers  on  snch  events  and 
contingencies  as  are  mentioned  in  the  Betting  Act  1853, 
and  that  the  other  two  respondents  did  abet,  aid,  and 
procure  the  commission  of  the  said  offence,  contrary  to 
the  Betting  Act  1874,  sect.  3,  sub-sect.  3. 

The  facts  proved  were  the  same  as  in  the 
previous  case,  and  had  refei'ence  to  the  issue  of 
five  numbers  of  Tttrf  Life,  contairung  similar 
competitions,  though  the  informations  had  refer- 
ence only  to  the  "coupon  competition  "announced 
in  the  issue  of  the  26th  March. 

It  was  contended  on  behalf  of  the  appellant 
that  the  conditions  of  the  said  "coupon  com- 
petition," together  vrith  the  other  facts  (which 
were  not  disputed)  were  sufficient  in  law  to 
support  convictions  against  the  respondents  for 
the  offences  under  the  Betting  Acts  1853  and 
1874,  charged  against  them  in  the  informations. 

It  was  contended  on  behalf  of  the  respondents 
that  the  said  conditions  and  above  mentioned  facts 
were  not  sufficient  in  law  to  support  conrictaons 
under  the  said  informations. 

The  magistrate  was  of  opinion  that  the  abow 
facts  were  not  sufficient  in  law  to  support  anf  of 
the  offences  charged  under  the  Betting  Acts  1853       | 
and  1874,  and  he  accordingly  dismissed  the  five 
informations.  i 

The  question  for  the  opinion  of  the  court  was 
whether  the  learned  alderman  came  to  a  correct 
determination  in  point  of  law.  j 

■Carson,  Q.C.  {Crrain  and  L.  Kershaw  with  him) 
for  the  appellants  in  the  first  case  as  to  the 
lotteiy. — The  appellants,  who  were  respectively 
the  occupier  and  owner  of  the  office  where  the 
newspaper  was  published,  and  the  proprietor  and 
publisher  of  the  paper  were  convicted  here  of 
having  organised  a  lottery  under  the  Lotteiy 
Act,  and  the  question  is  whether  the  contrivance 
resorted  to  in  this  case  was  a  lottery  within  the 
meaning  of  the  Act,  that  is,  whether  a  proposal  to 
fill  in  tine  coupon  the  winners  of  a  certain  horse 
race  is  a  lottery.  We  submit  that  it  is  not,  and 
that  it  has  never  been  successfully  attempted  to 
bring  a  case  of  this  kind  within  the  Lottery  Act 
In  the  case  of  Barclay  v.  Pearson,  68  L.  T.  Bep. 
709  (1893),  2  Ch.  154— the  case  of  the  misdng 
word  competition — ^the  filling  in  of  missing 
words  was  lield  to  be  a  lottery,  and  the  reason  it 
was  so  held  was  that  that  depended  upon  mere 
chance,  the  question  really  being  whether  the 
person  has  exercised  any  skill  on  his  part,  or  has 
been  driven  to  take  his  chance.  The  same  Pi^' 
ciple  was  laid  down  in  Taylor  v.  Smetten  (11  Q.  B. 
Div.  207),  where  the  transaction  was  held  to  be_a 
lottery  for  the  same  reason.  Hawkins,  J.,  in 
delivering  the  considered  judgment  in  that  case, 
said  (at  p.  212):  "The  pur^iaser  bought  the 
tea  coupled  with  the  chance  of  getting  some- 
thing of  value  by  way  of  a  prize,  but  without  the 
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least  idea  of  what  that  prize  might  be.  In  making 
liis  parchase  he  exercised  no  choice — what  he  got 
lie  got  -without  any  option  or  action  of  his  own 
will,  but  as  the  resmt  of  mere  chance  or  accident." 
Those  cases,  as  well  as  the  case  of  Catninada  v. 
EvUon  (64  L.  T.  Rep.  572 ;  17  C!ox,  C  C.  307),  show 
that  to  be  a  lottery  within  the  meaning  of  the 
Lotterv  Act  there  must  be  a  contrivance  or  device 
to  obtun  money  by  chance.  The  facts  and 
decision  in  Catninada  v.  Hullon  (ubi  sup.),  where 
Hie  transaction  was  held  not  to  be  a  lottery,  are 
really  conclusive  of  the  present  case.  [Weight,  J. 
—That  case  is  exactly  in  point.] 

B.  D.  Muir  for  the  respondents. — It  must  be  a 
question  of  degree  how  far  the  matter  in  question 
is  decided  by  chance,  and  how  far  it  is  decided  by 
skOl.  [Wbioht,  J. — Is  it  open  to  us  to  decide 
this  in  your  favour  against  Vaminada  v.  Hulton 
{ubi  rup.)  ?]  The  case  of  Caminada  v.  Hulton 
(ttW  sup.)  is  very  clearly  distinguishable  fix)m  the 
present  case.  In  that  case.  Day,  J.  said  in  his 
judgment,  *'  I  am  clearly  of  opinion  that  this  was 
not  a  lottery,"  and  the  reason  he  gives  for  that 
O])imon  is  important,  "for  there  was  no  con- 
trivance or  device  to  obtain  money  by  chance,  and 
therefore  it  does  not  come  within  the  scope  of  the 
Act "  In  the  present  case  the  appellants  allow 
in  their  newspaper  any  number  of  attempts  or 
chances.  Skill  cannot  have  very  much  to  do 
vith  the  matter  if  a  person  has — as  he  has  in  this 
case — twenty-five  attempts  to  do  the  thing,  and 
moreover,  although  there  are  only  twenty-five 
spaces,  the  appelmnts  allow  any  number  beyond 
the  twenty -five  on  blank  paper  at  one  penny  a 
piece.  That  was  the  ground  upon  which  the 
magistrate  found  that  there  was  an  element  of 
chance,  and  it  is  most  important  to  remember 
that  the  magistrate  has  found  as  a  fact  that  the 
winning  of  the  prize  in  the  competition  would  be 
determined  by  chance,  and  not  by  skill.  While 
that  is  so,  I  admit  that,  if  to  be  a  lottery  it  must 
be  a  pure  chance  for  every  person  who  enters 
into  the  competition,  then  this  is  not  a  lottery. 
Here,  however,  it  is  not  so. 

S.  D.  Muir  for  the  appellant  in  the  second  case 
under  the  Betting  Acts. — [Carson,  Q.C. — The 
case  of  Caminada  r.  Hulton  (ubi  sup.)  is  really 
oonclnsive  on  this  point,  as  well  as  on  the  former 
point.]  The  conditionB  of  this  competition, 
vhich  are  in  the  newspaper,  bring  the  present 
case  within  the  exact  words  of  sect.  I  of  the 
Betting  Act  of  1853,  which  says  that  "  no  house, 
office,  room  or  other  place,  shall  be  opened,  kept, 
or  used,  for  the  purpose  of  the  owner,  occupier, 
&c,  betting  with  persons  resorting  thereto;  or 
for  the  purpose  of  any  money  being  received  by 
roch  owner,  occupier,  or  keeper,  &c."  These 
Oiiags  are  exactly  what  the  respondents  in  this 
case  did.  They  kept  this  office,  and  they  adver- 
tised that  moneys  were  to  be  sent  there ;  and  if 
that  is  good  for  one  penny  it  is  good  for  one 
pound  equally,  so  that  this  office  was  nothing  but 
a  mere  betting  house.  [Wkioht,  J. — How  do 
yon  get  over  Caminada  v.  Hulton  ?]  There,  there 
was  no  money  given  at  all  for  the  betting,  apart 
from  the  price  of  the  book.  When  the  purchaser 
honght  his  book,  he  got  value  for  his  money ; 
We,  for  his  penny,  he  gets  only  a  chance.  In 
WngU  V.  Clarke  (3i  J.  P.  661),  and  the  two  other 
cases  there  reported,  money  was  sent  by  letter  to 
a  person  who  kept  a  house  or  office  for  the  purpose 


of  executing  commissions  to  bet  on  horse  race^ 
and  it  was  held  that  that  person  kept  open  an 
office  for  betting  within  the  meaning  of  sect.  1  of 
the  Betting  Act  of  1853.    The  fact  that  here  the 

furchaser  for  his  one  penny  buys  only  a  chance, 
rings  this  case  within  every  definition  of  a  bet : 
CarUll  V.  The  Carbolic  Smoke  Ball  Company 
(67  L  T.  Hep.,  at  p.  839 ;  (1892)  2  Q.  B.,  at  ^p. 
490-91),  where  Hawkins,  J.  says  :  "  It  is  essential 
to  a  wagering  contract  that  each  party  may  under 
it,  either  win  or  lose,  &c."  Here,  both  parties 
may  win  and  both  may  lose,  which  brings  the  case 
within  that  description.  The  question  intended 
to  be  reserved  here  was :  is  this  a  betting-hous» 
or  is  it  not.  The  m^strate  found,  on  the  facts, 
that  it  was  not ;  but  I  submit  the  magistrate  was 
wrong,  as  this  case  comes  exactly  within  the  defi- 
nition of  betting  as  given  by  Hawkins,  J.  in  the 
case  just  referred  to.  Here  it  is  found  that  the 
office  is  kept  for  the  receipt  of  these  sums  of 
money,  and  that  brings  it  within  the  Act. 

Carson,  Q.G.,  Grain,  and  L.  Kershaw,  for  th» 
respondents,  were  not  caUed  upon. 

PoLiXKiK,  B. — I  in  no  way  propose  to  give  any 
definition  as  to  what  is,  or  what  is  not,  betting. 
It  is  extremdiy  difficult  to  do  so,  and  although  I 
think  that  Hawkins,  J.  in  the  Carbolic  Smoke 
Ball  case  (ubi  sup.)  did  so  with  great  accuracy  as 
applicable  to  that  case  in  particular,  it  would  be 
very  undesirable  if  I  attempted  in  this  case  t^ 
give  a  general  definition  of  betting.  But  I  am 
clearly  of  opinion  that  in  the  present  case  the 
learned  alderman  having  said  that  upon  these 
facts  as  stated  he  has  come  to  the  conclusion  that 
they  were  not  sufficient  in  law  to  support  any  of 
the  offences  charged  under  the  Betting  Acts,  was 
well  within  his  jurisdiction ;  and  if  the  learned 
counsel,  who  appeared  before  him,  intended  tO' 
present  any  other  argument  they  ought  to  have 
done  so  at  the  time.  The  defendants  having 
been  acquitted  upon  the  alderman's  finding,  we 
certainly  ought  not  to  send  the  case  back.  As 
the  case  stands  there  is  nothing  to  show  the 
criminal  intent  which  would  bring  the  defendants 
within  the  statute.  I  am  strengthened  in  that 
opinion  by  what  was  said  by  my  brother  Day, 
wnich  seems  to  me  very  conclusive,  in  the  case  of 
Caminada  v.  HuUan  {ubi  sup.),  where  he  saysr 
"  It  might  be  said,  but  I  think  with  considerable- 
difficulty,  that  this  is  a  bet  because  a  person  by 
paying  a  penny  for  one  of  these  books  and 
returning  tne  coupon  to  the  respondent  backed 
six  horses."  That  is  the  clearest  way  he  could 
put  it.  Then  be  says:  "But  I  think  that  i» 
clearly  not  the  correct  view  to  take,  and  that 
this  is  not  a  bet  -within  the  meaning  of  the 
statute.  A  person  purchasing  one  of  these  books 
did  not,  even  if  he  was  not  successful  in  obtaining 
one  of  the  prizes  offered,  lose  any  money  by  the 
transaction.  I  think  that  was  clear,  sound,  and 
vigorous  reasoning,  which  shows  that  this  is  not- 
betting,  and  on  that  ground  I  am  perfectly 
satisfied.  As  to  the  meaning  of  the  word, 
"lottery,"  mv  learned  brother,  Da^,  J.  is  clear r 
"I  am  clearly  of  opinion  that  this  was  not  a 
lottery,  for  there  was  no  contri-vance  or  de-vice  to- 
obtain  money  by  chance."  That  is  to  say,  a 
horse  race  is  clearly  not  a  matter  of  chance. 
Upon  the  running  of  the  four  horses  named  as 
the  first,  second,  third,  and  fourth,  and  their 
being  placed   as  the    first,    second,   third,  and 
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fourth,  (he  event  depended.    That  shows  with 
equal  cleaiTieBS  that  this  was  not  a  lottery. 

Weight,  J. — I  am  of  the  same  opinion.  This 
is  clearly  not  a  lotterr.  Then  as  reeards  the 
Betting  Act,  the  case  is  much  more  difficult  and 
much  more  important.  I  have  no  doubt  that  such 
a  competition  as  this  may  be  in  trath  only  betting 
in  diseuise ;  and  it  would  be  quite  easy  to  suggest 
oases  in  which  the  magistrate  could  hardly  come 
to  any  other  conclusion  in  point  of  fact  than  that 
such  competitions  were  betting  in  disguise.  That 
is  to  say,  if  he  found  as  a  fact,  in  the  language  of 
the  section,  that  the  office  or  place  was  kept  for 
the  purpose  of  money  and  so  forth  being  received 
as  tne  consideration  for  an  assurance  to  pay 
thereafter  money  and  so  forth  on  an  event  relating 
to  a  horse  race ;  or  if  he  found  in  other  words 
the  same  thing,  namely,  that  it  was  a  wagering 
contract,  then  I  think  the  Betting  Act  would  be 
held  to  be  applicable.  But  in  the  present  case 
there  is  no  such  finding  by  the  magistrate,  and  it 
would  be  contrary  to  aJl  mies  if  we  took  on  our- 
selves to  find  it. 

Appeal  allowed  and  conviction  quashed  in  the 
first  caie  ■  as  to  the  lottery.  Appeal  dia- 
missed  in  ike  case  under  the  Betting  Acts. 

Solicitors  for  the  appellants,  C,  0.  Humphreys, 
Son,  and  Kershaw. 

Solicitor  for  the  respondent  (Sagar),  H.  H. 
Crawford. 


Wednesday,  July  31. 
(Before  Gbantham  and  Wkioht,  JJ.) 

The    Woolwich    Local    Board    (apps.)    v. 
Gabdineb  and  anotheb  (resps.).  (a) 

■Local  government — Pedlars — Pedlar's  certificate — 
Whether  a  pedlar's  certifi,cate  entitles  holder  to 
act  as  "licensed  hawker" — Market  and  Fairs 
Clauses  Act  1847  (10  Vict.  e.  14),  «.  13 ;  Pedlars 
Act  1871  (34  <fc  35  Vict.  e.  96).  «.  6;  Pedlars  Act 
1881  (44  .fc  45  Vict.  c.  45),  s.  2. 

By  sect.  6  of  the  Pedlars  Act  1871  a  certificate 
under  that  Act  is  to  have  the  same  effect  as  a 
hawkers'  licence  for  the  purpose  of  the  Markets 
and  Fairs  Clauses  Act  1847,  and  the  term 
"  lioensed  hawker  "  shall  he  construed  to  include 
a  pedlar  liolding  such  a  certificate;  and  by 
sect.  13  of  the  Markets  and  Fairs  Clauses  Act 
1847,  a  penalty  is  imposed  upon  every  person 
"  other  than  a  licensed  hawker,"  who  teds  in  a 
market,  except  in  his  oi>m  dwelling-place  or  shop, 
any  articles  in  respect  of  which  tolls  are  autho- 
rised to  be  taken  in  that  market. 

A  person  who  held  a  pedlar's  certificate,  but  not  a 
hawker's  licence,  in  a  market  sold  or  exposed  for 
sale  in  a  cart  drawn  by  a  horse  articles  m  respect 
of  which  tolls  were  authorised  to  be  taken  in  that 
market  : 

Held,  that  sxieh  person,  although  he  held  a  pedlar's 
certificate,  was  not  a  "  licensed  hawker  "  6y  virtue 
of  sect.  6  of  the  Pedlars  Act  1871,  as  the  word 
"pedlar"  in  that  section  msans  a  pedlar  when  he 
is  acting  as  a  pedlar,  and  that  therefore  he  was 
not  exiempted  by  the  pedlars'  certificate  from  the 
penalty  imposed  by  sect.  13  of  the  Markets  and 
Fairs  Clauses  Act  1847. 

Howard  v.  Lupton  {L.  Rep.  10  Q.  B.  598)  con- 
sidered. 

(a)  Beported  by  W.  W.  Obb,  Eaq.,  Burister«t-Law. 


Case  stated  by  Mr.  Marsham,  metropolitan  police 
magistrate,  sitting  at  Woolwich  Police-court. 

1.  At  a  police-court,  holden  at  Woolwich  on 
the  1st  Feo.  1895,  and  by  adjournment  on  the 
2.3rd  Feb.  and  on  the  6th  Apnl  1895,  complaint 
was  made  by  the  Woolwich  Local  Board  of 
Health  (the  appellants)  under  sect.  13  of  the 
Markets  and  Fairs  Clauses  Act  1847  that  Clifford 
Gardiner  and  Maria  Gardiner,  the  above-named 
respondents,  had  sold  or  exposed  for  sa'e  in  & 
cart  drawn  by  a  horse  on  the  29th  Jan.  1895,  in 
Ogleby-street,  Woolwich,  within  the  said  police 
district  and  within  the  limits  of  the  market 
owned  by  the  said  board  articles,  namely, 
potatoes,  in  respect  of  which  tolls  are  and  were 
authorised  to  be  taken  in  the  said  market. 

2.  The  facts  alleged  in  the  said  complaint  were 
proved,  and  it  was  either  proved  or  admitted  that 
the  appellant  board  was  a  local  authority  within 
the  meaning  of  the  Public  Health  Act  1875 
(38  &  39  Yict.  c.  55)  and  the  Pedlars  Act  1871' 
(34  &  35  Yict.  o.  96)  and  as  snch  authority  was 
the  owner  of  a  market  to  which  sect.  13  of  the 
Markets  and  Fairs  Clauses  Act  1847  applied ;  and 
that  portion  of  such  market  had  been  set  aside  by 
the  said  board  in  which  vehicles  might  be  stored 
upon  payment  of  28.  6(2.  a  day. 

3.  It  was  also  proved  that  neither  of  the  re- 
spondents held  a  hawkers'  licence,  and  that  each 
of  them  held  a  pedlars'  certificate  obtained  under 
the  Pedlars  Act  (34  &  36  Vict-^c.  96),  which  oerti- 
ficate,  by  sect.  2  of  the  44  &  45  Yict.  c.  45,  autho- 
rises the  person  to  whom  it  is  granted  to  act  as 
a  pedlar  within  any  part  of  the  United  Kingdom. 
And  by  sect.  6  of  the  34  &  38  Yict  c.  96,  a  pedkr't 
certificate  under  this  Act  is  for  the  purposes  of 
the  Markets  and  Fairs  Clauses  Act  1847  to  have 
the  same  effect  within  the  district  for  which  it  is 
granted  as  a  hawker's  licence,  and  the  term 
"licensed  hawker"  in  the  Markets  and  Fun 
Clauses  Act  1847  is  to  be  constraed  to  include  k 
pedlar  holding  such  certificate.  By  sect.  24  of 
the  34  &  35  Yict.  c.  96  nothing  in  this  Act  shall 
take  away  or  diminish  any  of  the  powers  vested 
in  any  local  auth*rity  by  any  general  or  local  Act 
in  force  in  the  district  of  such  local  authority. 

4.  By  sect.  3,  sub-sect,  (c),  of  51  &  62  Yict 
c.  33,  it  is  not  necessary  for  a  hawker's  lic^ice  to 
be  taken  out  by  a  person  selling  fish,  fmit 
victuals,  or  coal.  And  by  sect.  23,  sub-sect.  2,  <rf 
34  &  35  Yict.  c.  96,  nothing  in  this  Act  is  to 
render  it  necessary  for  a  certificate  to  be  obtained 
by  sellers  of  vegetables,  fish,  fruit,  or  victuals. 
The  word  "victuals"  has  been  held  to  inclvde 
barm  or  yeast :  (Rex  v.  Hodgkinson,  10  B.  &  C. 
74.) 

5.  On  behalf  of  the  respondents  it  was  con- 
tended, on  the  authority  of  Howard  v.  Lupton  (L. 
Eep.  10  Q.  B.  698)  that  they  were,  by  virtue  ol 
sect.  6  of  the  Pedlars  Act.  1871,  licensed  hawkers 
for  the  purposes  of  sect.  13  of  the  Markets  and 
Fairs  Clauses  Act,  1847,  and  therefore  ezemiA 
from  the  penalties  prescribed  by  the  latter 
section. 

6.  On  behalf  of  the  appellant  board  it  was  con- 
tended that  the  effect  of  sect  6  of  the  Pedlan 
Act  1871  was  merely  that  the  term  "lioensed 
hawker"  in  sect.  13  of  the  Markets  and  Fain 
Clauses  Act  1847  was  to  be  constraed  to  include 
the  persons  whom  the  term  "  pedlars "  wa«  de- 
fined by  sect.  3  of  the  Pedlars  Act  1871  to  meut, 
namely,   "any  hawker,  pedlar,  petty  chapmaa. 
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tinker,  caster  of  metals,  mender  of  chairs,  or  other 
pereoiiB,  who,  without  any  horse  or  other  beast 
Wring  or  drawing  burden,  travels  and  trades  on 
foot,  and  goes  from  town  to  town,  or  to  other 
men's  houses,  canyisg  to  sell,  or  exposing  for  sale 
anj  goods,  wares,  or  merchandise,  or  procuring 
orders  for  goods,  wares,  or  merchandise,  imme- 
diately to  be  delivered,  or  selling,  or  offei-ing  for 
sale  his  skill  in  handicraft."  And  that  neither 
of  the  respondents  came  within  this  definition  at 
the  time  of  the  acts  complained  of.  That  a 
pedlar's  licence  issued  by  the  police  for  5«.  was 
not  equal  to  a  hawker's  licence  costing  21.,  and 
that  the  defendants  were  liable  to  be  prosecuted 
by  the  Inland  Revenue  for  hawking  with  a  horse 
and  cart  having  only  a  pedlar's  licence.  Further 
that  though  a  pedlur  could  peddle,  and  a  hawker 
coold  hawk,  yet  that  a  pedlar  could  not  legally 
hawk,  and  that  sect.  24  of  the  Pedlars  Act  1871, 
specially  reserves  the  powers  of  a  local  authority 
to  protect  its  market. 

7.  The  learned  magistrate  was  of  opinion  that 
in  the  face  of  the  decision  in  Howard  v.  Lupton, 
he  was  bound  to  dismiss  the  summons,  which  he 
accordingly  did.  The  appellants  being  satisfied 
with  the  decision  as  bemg  wrong  in  law,  duly 
required  the  magistrate  in  writing  to  state  a  case 
for  the  opinion  of  the  High  Court  of  Justice ;  and 
as  there  has  been  some  alteration  in  the  law  by 
44  &  45  Vict.  c.  45,  s.  2,  since  the  case  of  Howard 
T.  Lapton  (ubi  sup.)  was  decided,  he  agreed  to  do 

80. 

The  question  for  the  opinion  of  the  court  was 
whether  or  not  the  magistrate  was  bound  in  law 
to  dismiss  the  summons. 

The  nature  of  the  arguments  is  sufficiently  indi- 
cated in  the  special  case. 

Chmnell,  Q.C.  and  S.  Cunningham  Olen  for  the 
appellants. 

Traven  Hwmphreyt  for  the  respondents. 

Gbartham ,  J. — ^We  have  no  doubt  in  this  case 
that  we  are  not  bound  by  the  decision  in  Howard 
T.  Lupton  {ubi  8up.),  and  we  are  both  of  opinion 
that  we  ought  not  to  follow  it.  The  question  it  is 
necessary  to  consider  in  this  case  is  whether  the 
word  "pedlar"  in  sect.  6  of  the  Act  of  1871 
means  any  pedlar,  or  whether  it  means  only  a 
pedlar  when  he  is  acting  as  a  pedlar,  and  going 
about  peddling.  When  we  consider  that  the 
statute  has  thought  fit  to  define  what  a  pedlar  is, 
and  when  we  look  at  the  language  of  the  Act,  to 
my  mind  it  is  perfectly  clear  that  it  means  a 
person  who  is  a  pedlar,  when  he  is  acting  as  a 
pedlar  with  a  pedk.r's  licence ;  and  that  it  is  not 
necessary  for  us  to  read  any  words  into  the  section 
forthe  purpose  of  construing  the  same.  It  seems 
to  me  that  the  language  of  the  section  is  suffi- 
cient to  show  that  if  a  person  is  not  acting  as  a 
pedlar,  it  waa  not  intended  to  cover  him  and  bring 
him  within  the  definition.  Under  these  circum- 
stances I  think  the  learned  magistrate  was  wrong, 
•od  that  the  case  must  go  back. 

Wright,  J. — I  am  of  the  same  opinion.  I  do 
not  desire  to  criticise  the  case  of  Howard  v. 
Lupton  (ubi  sup.)  further  than  this :  We  come  to 
the  same  conclusion  as  Lush,  J.  It  seems  to  me 
evident  that  at  any  rate  MeUor,  J.  would  have 
looked  at  the  case  venr  differently  if  the  Act 
44  &  45  Vict.  c.  45,  had  been  in  force  when  he 
decided  that  case,  and  I  am  not  sure  whether 
Blackburn,  J.  would  not  have  done  so  also.    They 


both  appear  to  have  been  very  much  affected  by 
the  consideration  that  the  definition  of  pedlar 
was  confined  to  a  special  district,   or  a  special 

Appeal  allowed;  no  costs. 

Solicitor  for  the  appellants,  Edwin  Hughes. 
Solicitor  for  the  respondents.  C.  0.  Pook. 


June  25,  July  4,  and  Aug.  7. 
(Before  Wright  and  Kennedy,  JJ.) 
Smallwood  v.  Sheppards.  (a) 
Landlord  and  tenant — Parol  agreement — Letting 
for  non-eontinuotts  periods — Entry  and  payment 
of  rent  for  part  of  period — Right  of  landlord  to 
rent  for  remainaer  of  period — Statute  of  Frauds  . 
(29  Car.  2,  c.  3),  *.  4. 

By  a  parol  agreement  the  defendant  agreed  to  pay 
the  plaintiff  46J.  for  the  «»e  of  a  piece  of  waste 
land  for  the  three  bank  holidays  following 
{Easter,  Whitsuntide,  and  August),  152.  to  be 
paid  for  each  day,  and  the  defendant  was  to 
have  exclusive  possession  of  the  land  for  those 
days.  The  agreement  wax  a  single  entire  letting 
for  a  lump  rent  of  452.,  and  not  three  lettings  at 
a  separate  rent  for  each.  The  defendant  entered 
under  the  agreement,  and  occupied  and  used  the 
land  for  the  first  holiday,  and  tnade  a  payment 
for  such  occupation,  but  he  did  not  occupy  or  use 
tJie  land  on  either  of  the  two  other  holidays,  and 
refused  to  pay  rent  for  the  same.  The  defence  of 
the  Statute  of  Frauds  having  been  raised  to  a 
claim  for  the  balance  of  the  rent : 
Held,  that,  as  the  agreement  was  for  a  single  letting 
{although  the  period  of  the  letting  was  not  eon- 
tinrums),  and  as  there  had  been  an  entry  v/nder 
the  agreement  and  a  payment  of  rent  on  account, 
the  defence  of  the  Statute  of  Frauds  failed. 
Appeal  by  the  defendant  from  a  judgment  of 
his  Honour  Judge  Chalmers,  sitting  at  Birming- 
ham County  Court. 

The  action  was  brought  to  recover  the  sum  of 
262.  13«.  4<2.,  balance  of  rent  alleged  to  be  due 
from  the  defendant  to  the  plaintiff. 

The  defendant,  who  woe  in  the  habit  of  attend- 
ing fairs  with  "  roundabouts,"  called  upon  the 
phtintiff  in  Feb.  1894,  and  said  that  he  wished  to 
have  the  use  of  some  waste  land  belonging  to  the 
plaintifp,  for  the  three  bank  holidays  following, 
that  is,  Easter,  Whitsuntide,  and  August  1894, 
for  the  purpose  of  his  perfoiinances. 

According  to  the  evidence  of  the  plaintiff — 
which  the  learned  judge  accepted — the  defendant 
agreed  to  pay  the  plaintiff  452.  for  the  piece  of 
ground  for  the  three  bank  holidays,  and  in  con- 
sideration of  Iris  pulling  down  a  shed  which  was 
on  the  land,  the  defendant  was  to  receive  52.,  which 
was   to    be   allowed  and  spread  over  the  three 

Eayments  of  152.  in  respect  of  each  of  the  three 
olidays. 

The  defendant  paid  a  deposit  of  52.,  and  if  the 
land  was  let  the  defendant  was  not  to  pay  for  the 
time  he  did  not  occupy. 

The  defendant's  evidence  was  that  the  plaintiff 
said  he  would  let  him  (the  defendant)  have  the 
land  for  Easter  for  152.,  that  he  (the  defendant) 
offered  him  102.,  less  22.  for  taking  down  the 
shed,  and  that  there  was  nothing  said  about 
the  452. 


(a)  Beported  by  W.  W.  Obk,  Eaq.,  B*rrtoMMt»-Iiaw. 
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The  defendant  entered  upon  the  land  and  occu- 
pied the  saiue  on  the  Easter  bank  holidaj,  and 
paid  a  sum  of  81.  68.  Sd.,  in  respect  of  such  occu- 
pation, but  he  did  not  occupy  or  use  the  land  on 
the  other  two  holidays,  and  refused  to  pay  in 
respect  of  the  same. 

The  plaintiff  then  brought  this  action  to  recover 
the  bamnce  of  the  rent  due. 

The  learned  judee  accepted  the  plaintiffs 
account,  and  found  lor  him  for  262. 13«.  4d.,  but 
reserved  judgment  on  the  question  of  law  that 
•was  raised  for  the  defendant,  namely,  that 
sect.  4  of  the  Statute  of  Frauds  applied,  and  that 
there  was  no  writing  and  no  part  performance  to 
take  the  case  out  of  the  section. 

The  learned  judge  held  that  l^ere  was  a  single 
«ntire  contract  for  461. ;  that  there  was  an  entry 
under  the  contract  on  to  the  land,  and  a  user  of 
the  land  and  a  payment  on  accoimt,  which  could 
only  be  referable  to  one  entire  agreement,  and  not 
to  three  separate  agreements;  that  whether  the 
oontract  be  regarded  as  a  lease,  or  as  an  agreement 
under  sect.  4,  the  statute  had  been  complied  with, 
and  that  the  plaintiff  was  entitled  to  recover. 

The  defendant  appealed. 

Bawlinson  and  O.  Edwards  Jones  for  the  defen- 
dant.— This  was  a  verbal  arrangement  or  licence 
to  use  the  ground  for  one  day ;  it  was  not  a  lease 
at  all,  but  it  was  an  agreement  for  an  interest  in 
land,  and  therefore  came  within  sect.  4  of  the 
Statute  of  Frauds.  There  was  no  unqualified 
light  of  any  kind  given  to  the  defendant  for  the 
two  latter  days ;  the  plaintiff  reserved  to  himself 
the  right  to  turn  the  defendant  out  if  the  land 
■was  let  to  another.  [Wkight,  J. — ^Have  you 
any  authority  to  show  that  an  agreement  of  this 
kind  may  not  be  one  tenancy  ?]  It  may  be  one 
tenancy  under  certain  circumstances,  but  here  it 
is  a  mei-e  licence  to  use  the  land  for  the  day.  It 
comes  under  sect.  4,  as  being  an  agreement  for  an 
interest  in  land.  That  being  so,  and  as  there  has 
been  no  part  performance  sufficient  to  take  the 
•case  out  of  the  statute  {Maddison  v.  Alderson,  49 
L.  T.  Rep.  303 ;  8  App.  Cas.  467),  the  plaintiff 
«annot  maintain  this  action. 

C.  C.  Scoti  for  the  plaintiff. — The  plaintiff  hei-e 
relies  on  a  contract — one  contract — fbr  the  defen- 
dant to  have  this  piece  of  land  for  the  three  days 
for  452.  A  deposit  of  52.  was  paid ;  the  defendant 
entered  under  the  agreement,  and  occupied  under 
it,  and  paid  the  sum  of  82.  6<.  8d.,  leaving  the 
balance  now  sued  for.  The  judge  found  that  the 
contract  was  the  contract  set  up  by  the  plaintiff, 
namely,  one  entire  contract  to  let  the  land  for  the 
thi-ee  davB  at  the  lump  rent  of  452.  There  was 
thus  really  only  one  letting,  though  it  is  quite 
true  that  the  letting  was  for  three  dkys  separated 
by  intervals.  There  seems  to  be  no  express  deci- 
sion on  the  point  as  to  whether  the  fact  that 
an  interval  intervenes  prevents  the  agreement 
being  a  lease,  but  it  is  submitted  that  it  does  not : 
Taylor  y.  CaldweU,  8  L.  T.  Bep.  356 ;  3  B.  &  S. 
826. 

Thus,  if  a  person  takes  a  deer-forest  for  three 
months  for  three  successive  summers,  it  is  one 
letting  though  an  intei:val  intervenes.  Other 
analogies  might  be  put,  such  as  a  letting  for 
cricket  or  football,  which  no  doubt  would  be  one 
letting.  It  is  all  important  for  us  to  make  out 
that  this  is  a  demise,  for  we  are  suing  for  rent. 
It  is  either  a  letting  or  it  is  not ;  if  it  is  not  a 


letting,  it  is  not  within  the  Statute  of  Frauds  at 
all: 

Byley  v.  Hicka,  1  Stntiig«,  651. 

If  it  is  a  letting,  then  it  is  one  letting,  and  there 
is  sufficient  part  performance  to  take  the  case  oat 
of  the  statute : 

Fry  on  Specific  Performance,  3rd  edit,  b8.  580-582; 

Maddison  v.  Aldenon  (ubi  sup.). 
Where  there  is  an  executory  agreement  for  a 
tenancy,  and  such  agreement  is  followed  np  bj 
possession,  that  is,  by  entry  under  the  agreement, 
then  there  is  an  actual  demise,  and  the  landlord 
would  be  able  to  sue  for  rent  apart  from  the 
Statute  of  Frauds  altogether : 

Wright  V.  Biavert,  2  L.  T.  Eep.  175 ;  2  E.  *  K. 
721. 
G.  Edwards  Jones  in  reply.        ^^^  ^^  ^^j, 

Aug.  7. — The  judgment  of  the  Court  (Wright 
and  Keimedy,  JJ.)  was  read  by 

Weight,  J. — In  this  case  it  is  agreed  that  we 
are  to  draw  any  inference  of  fact  from  the  evi- 
dence  as  stated  in  the  judge's  notes  which  the 
judge  might  have  drawn.  We  draw  the  inference 
that  the  parties  intended  that  the  defendant 
should  have  exclusive  possession  of  the  land  for 
the  three  bank  holidays.  The  judge  has  found 
that  the  contiact  was  a  single  entire  contract  for 
452.,  by  which  we  understand  him  to  mean  that  he 
finds  that  it  was  not  an  agreement  for  tiiree 
lettings  at  a  separate  rent  or  price  for  each  of  the 
three  bank  holidays,  but  one  agreement  for  the 
possession  and  use  of  the  ground  on  the  three 
occasions  at  a  single  lump  rent  or  price  of  451.  for 
the  three — in  other  words,  for  one  letting.  The 
defendant  entered  upon  the  land  for  the  purpose 
of  occupation  under  the  agreement  on  one  of  the 
three  dajs.  After  entry  he  made  (as  the  County 
Court  judge  finds)  a  payment  of  money  on 
account,  wmch  can  be  referable  only  to  one  entire 
agreement.  He  nxight  have  occupied  had  he 
chosen  to  do  so  on  the  two  later  days  which  the 
letting  covered.  In  order  to  maintain  an  action 
for  "use  and  occupation,"  after  the  close  of  the 
period  for  which  it  is  sought  to  make  the  party 
sued  liable,  actual  occupation  is  not  necessary;  it 
is  sufficient  if  once  there  has  been  an  entry,  pro- 
vided that  the  defendant  might  have  gone  on 
occupying  had  he  chosen  to  do  so.  He  has  "held" 
(11  Geo.  2,  c.  19,  8.  14),  although  he  has  not 
"  enjoyed."  It  appears  to  us  that  upon  the  facts 
the  defence  of  the  Statute  of  Frauds  fails.  There 
having  been  an  entry  for  the  purpose  of  oocnpa- 
tion  under  an  agreement  for  a  single  lettmg 
(although  the  period  of  the  agreed  letting  was 
not  continuous),  at  a  single  or  lump  rent  or  price, 
and  a  payment  of  rent  on  account  of  the  entiy, 
the  plaintiff 's  right  to  recover  the  balance  after  the 
termination  of  the  letting  period  is,  in  our  judg- 
ment, not  affected  by  the  fact  that  the  agreement 
was  a  parol  agreement.  Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Bebenham  and 
Walker,  for  J.  P.  Lambert,  Birmingham. 

Solicitors  for  the  defendant,  Morse  and  Simpson, 
for  Whiteloeh.  Birmingham. 
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IirBANK.1  Be  Cakby;  Ex  parte  Jeffbies  v.  Cabet  Ctclb  Gohpant.  [In  Bank. 

QUBEITS   BENCH   DIVISION,  IN  BANK- 
RUPTCT. 


Monday,  May  13. 

(Before  Williams,  J.) 

Be  Cabet  ;  Ex  parte  Juffbies  v.  Cabey  Cycle 
Company,  (a) 

Bankruptcy — Conversion  of  busineet  into  a  com- 
pomy — Conveyance  to  defeat  ereditora — Bights 
oftreditort  of  bankrupt. 

The  debtor,  when  insolvent,  converted  his  btuinesa 
into  a  limited  company,  which  consisted  of  him- 
self  and  his  nominees. 

Held,  that,  inasmuch  ns  the  company  was  merely  a 
sham,  the  trustee  in  bankruptcy  was  entitled  to 
a  dedaratum  that  the  conveyance  to  the  company 
teas  void  as  against  him,  and  that  he  was  entitled 
to  the  company's  assets. 

Meld,  further,  that  the  trustee  m.ust  pay  the  cre- 
ditors of  the  company  in  full,  in  priority  to  the 
bankrupt's  creditors,  on  the  ground  that  the 
company  was  agent  of  the  bankrupt,  and  he  was 
bound  to  indemnify  it. 

Motion  by  the  trustee  in  the  bankruptcy  of 
Edward  Carey  for  a  declaration  that  the  transfer 
by  the  bankrupt  of  his  property  and  business  to 
the  Carey  Cycle  Company  Limited,  and  the 
assignment  by  the  liquidator  of  the  Carey  Cycle 
Company  Limited  of  the  property  and  business 
of  the  company  to  Messrs.  EdwardJa  and  Flaxman 
were  fraudulent  and  void  or  void  as  against  the 
biwtee,  and  for  an  order  that  the  company  or  the 
liquidator  should  hand  oyer  the  said  property  and 
bnsiness,  or  the  proceeds  thereof,  to  the  trustee. 

The  bankrupt  nad  oriainally  carried  on  business 
in  his  own  name,  but  m  July  1894  he  was  very 
much  pressed  by  his  creditors  and  decided  to 
turn  his  business  into  a  limited  company. 

In  Aug.  1894  the  company  was  formed,  the 
ttgnatories  of  the  memorandum  and  articles  of 
association  being  all  relatives  or  servants  of  Cai-ey. 

On  the  16th  Aug.  he  executed  the  agreement 
by  which  he  purported  to  convey  to  one  Charles 
Hay,  as  trustee  for  the  company,  his  business, 
stock-in-trade,  and  effects,  in  consideration  of 
I500I.  in  cash  and  15002.  in  shares.  No  cash  was 
ever  handed  over  to  him,  but  only  bUls  of  the 
comjKiny.  The  business  continued  to  be  managed 
by  him  in  the  same  way  as  before,  and  the  com- 
^y  even  used  his  banking  accoimt  down  to  the 
11th  Sept 

Carey  tried  to  satisfy  his  old  creditors  with  the 
Klls  given  to  him  by  the  company,  but  being 
wisnccessful  in  this  attempt  he  filed  his  own 
petition  and  the  company  went  into  liquidation 
upon  the  4th  Dec. 

The  liquidator  sold  the  business  of  the  company 
to  Edwards  and  Flaxman,  Edwards  having  oeen 
a  clerk  of  the  bankrupt,  for  3702.,  of  which  he 
stated  upon  the  hearing  of  the  motion  that  he  had 
2002.  stiU  in  hand. 

Herbert  Beed,  Q.C.  and  Carrington,  for  the 
tmstee,  applied  that  the  transfer  of  the  bnsiness 
du>old  be  declared  a  sham,  and  for  the  assets  to 
be  handed  over  to  the  trustee.  [Williams,  J. — 
Ton  say  this  company  is  a  sham ;  unfortunately 
tiiese  shams  contract  debts,  and  their  creditors 
nave  certain  rights  which  I  have  to  regard.] 

WHdey  Wright  opposed  the  application. 

(•)  Bgpoited  bj  Waltks  B.  Yatis,  Eaq.,  Burlater-at-Law. 


Williams,  J. — This  company  was  a  \amX  cor- 
poration incorporated  in  accordance  with  the 
Companies  Acts ;  but,  although  Carey's  business 
was  sold  to  this  company,  it  continued,  notwith- 
standing the  form  of  sale,  to  be  a  business  under 
the  control  of  Carey  and  for  his  exclusive  good, 
and  he  sold  it  to  the  company  because  he  was  in 
a  situation  of  embarrassment.  When  there  is  such 
a  conversion  into  a  company  as  this  it  is  not  true  to 
say  that  there  are  two  contrary  interests.  It  is  true 
that  there  is  a  buyer  and  a  sdler ;  but  the  vendor 
is  in  the  position  of  principal,  the  company  in 
that  of  agent.  Therefore,  as  between  the  trader 
and  the  company,  one  ought  to  treat  the  agree- 
ment to  sell  as  a  nullity ;  that  is,  alone  between 
the  vendor  and  the  company  as  his  agent,  because 
really  there  is  only  one  person,  the  tiuder  himself. 
The  company  is  merely  another  form  he  has 
assumed,  a  mere  alias.  But  it  would  be  wrong 
that  third  persons  who  were  not  parties  to  the 
agreement  should  suffer  thereby ;  and,  as  far  as 
they  are  concerned,  I  ought  to  treat  this  sale  to 
the  company  as  a  reality.  I  see  no  difficulty  in 
treating  it  as  real  for  one  purpose  and  not  for 
another.  In  equi^,  if  not  in  law,  a  sale  is  often 
treated  as  ^ood  for  some  purposes  if  not  for 
others,  and  m  law  bUls  of  exchange  and  bills  of 
sale  are  often  so  ti-eated.  Here  1  think  that, 
although  this  transfer  to  the  company  is  a  sham 
as  far  as  the  bankrupt  is  concerned,  yet  it  is  a 
reality  as  far  as  the  creditors  of  the  company  are 
concerned.  I  therefora  do  not  put  the  cremtors 
of  the  company  pari  passu  with  the  creditors  of 
the  bankrupt.    1  think  they  have  a  right  to  be 

Eaid  first  out  of  the  company's  assets.  The 
ankrupt  has  allowed  it  to  tralde  as  if  separate 
from  himself,  and  it  seems  to  me  that  his  creiditors 
take  his  estate  subject  to  this  estoppel,  which 
would  prevail  against  the  bankrupt  himself.  The 
bankrupt  could  not  deny  the  rights  of  the  creditors 
of  the  company,  and  neither  can  his  trustee.  I 
declare  that,  although  the  assets  of  the  company 
form  part  of  the  general  estate  of  the  bankrupt, 
they  are  subject  in  the  first  place  to  the  creditors 
of  the  company  being  paid  in  full  out  of  them. 
The  bankrupt  used  the  company  as  his  agent,  and 
must  therefore  indemnify  it,  and  I  must  hold 
that  his  trustee  can  only  take  its  assets  subject  to 
this  obligation  to  indemnify. 

Solicitor  for  the  applicant,  Arthur  Fyke. 
Solicitors  for  the  respondent,  Bassett  and  Co. 


Tuesday,  July  23. 

(Before  Williams,  J.) 

Be  Smith  and  Habtoqs  ;  Ex  parte  The 

Official  Receiveb.  (o) 

Bankruptcy  —  Landlord  atid  tenant — Lease  — 
Subsequent  agreement  altering  terms  as  to  rent 
— Failure  to  pay  rent — Bight  to  distrain. 

Certain  premises  having  been  demised  to  a  tenant, 
his  assignees  entered  into  an  agreement  vnth 
their  landlord  altering  the  terms  on  which  the 
rent  vms  to  be  paid  under  the  demise.  The  rent 
was  paid  for  a  short  period  on  the  new  basis, 
when  on  the  assignees  becoming  banJerupt  the 
landlord  distrained  after  tlie  bankruptcy  for  the 
rent  then  due  according  to  the  demise,  and  not 

(a)  Beport«d  b;  WiXTiB  B.  TA.TII8,  Esq.,  BuTlster-tt-L»w. 
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on  the  altered  basis.     The  trustee  paid  the  rent 
claimed  under  protest. 
Held,  that  the  landlord  was  entitled  to  distrain 
after  the  bankruptcy  for  the  rent  due  according 
to  the  tenns  of  the  demise,  as  the  effect  of  the 
agreement  was  merely  to  postpone  the  landlord's 
rights  under  the  demise  so  long  as  the  rent  was 
paid  on  the  altered  basis  according  to  the  agree- 
ment, and  as   the    rent  had  not  been  so   paid, 
the  landlord's  rights  under  the  demise  could  be 
enforced. 
This  was  a  motion  by  the   Official  BeoeiTer  as 
trustee  of  the  bankrupt's  estate,  for  an  order  that 
the  respondent  should  repay  to  the  official  receiver 
the  sum  of  781.  10s.  paid  by  him  to  the  respondent 
under  protest. 

The  respondent,  James  Leverson,  demised  to 
Messrs.  Flatau,  on  the  14tb  Oct.  1890,  certain 
premises  situate  in  Bateman's-row,  Shoreditch,  for 
the  term  of  twenty-one  years  from  the  29th  Sept. 
1890,  at  the  yearly  rent  of  150 J.  for  the  first  three 
yeai-8  of  the  term,  and  2001.  for  the  remainder  of 
the  term.  The  lessee's  interest  was  subsequently 
assigned  to  Charles  Mereik  and  Walter  Smith, 
and  by  them  assigned  to  Smith  and  Hartogs, 
against  whom  a  receiving  order  was  made  on  the 
4th  Oct.*  1894,  on  which  they  were  adjudicated 
bankrupt  on  the  11th  Oct.  In  the  year  1893  a 
correspondence  hai  taken  place  between  Mr. 
Leverson  and  Messrs.  Smith  and  Hartogs,  which 
resulted,  it  was  alleged,  in  an  agreement  that  Mr. 
Leverson  should  accept  lOOZ.  a  year  rent  up  to 
the  29th  Sept.  1894.  250;.  a  year  for  the  two 
following  years,  and  200^  a  year  until  the  end  of 
the  term.  On  the  31st  Jan.  1894  Messrs.  Smith 
and  Hartogs  paid  Mr.  Leverson  252.  as  for  rent 
due  on  the  29th  Sept.  1893,  under  the  alleged 
agreement,  and  on  the  30th  April  1894  251.  was 
paid  for  the  quarter  ending  Lady-day  1894.  In 
Aug.  1894  a  distress  was  levied  on  the  premises 
for  251.,  the  amount  due  to  Midsummer,  which 
was  satisfied  by  payment  by  the  tenant  of  the 
amount  due.  After  receiving  order,  on  the  10th 
Sec.  1894,  Mr.  Leverson  levied  a  disti-ess  for  1002. 
for  arrears  of  rent  due  to  Michaelmas  1894,  and 
on  the  17th  Dec.  the  official  receiver  paid  under 
protest  1032.  LOs.,  the  amount  claimed  for  rent 
and  costs.  The  official  receiver,  as  trustee  in  the 
bankruptcy,  now  applied  for  a  return  of  the  said 
sum  of  lU32.  10s.,  less  252.  the  amount  due  for 
rent  up  to  the  29th  Sept.  1894. 
By  sect.  42  of  the  Bankraptcy  Act  1883 : 
The  landlord  or  other  person  to  whom  any  rent  is  due 
from  the  bankrupt  may  at  any  time,  either  before  or 
after  the  commencement  of  the  bankruptcy,  distrain 
npon  the  goods  or  effects  of  the  bankrupt  for  the  t'ent 
due  to  him  from  the  bankrupt,  with  this  limitation,  that 
if  such  distress  for  rent  be  levied  after  the  commence- 
ment of  the  bankruptcy  it  shall  be  available  only  for  one 
.  year's  rent  [now  six  months  by  sect.  28,  53  &  54  Viot. 
0.  71  ]  accrued  due  prior  to  the  date  of  the  order  of 
adjudication,  but  the  landlord  or  other  person  to  whom 
the  rent  may  be  due  from  the  bankrupt  may  prove 
under  the  bankruptcy  for  the  surplus  due  for  which  the 
distress  may  not  have  been  available. 

Muir  Mackenzie  for  the  Official  Receiver. — The 
arrangement  come  to  was  that  the  r6nt  should  be 
1002.  a  year  down  to  the  29th  Sept,  1894,  and  the 
landlord  could  only  therefore  distrain  for  at  most 
502.,  as  by  sect.  42  of  the  Bankruptcy  Act  1883, 
amended  by  sect.  28  of  the  Act  of  1890,  the  power 
of  the  landlord  to  distrain  after  the  bankruptcy  is 


limited  to  six  months  rent  accrued  dae  prior  to 
the  date  of  the  order  of  adjudication,  which  wag 
the  11th  Oct.  The  landlord  here  had  agreed  to 
accept  a  reduced  rent,  and  he  could  only  enforce 
his  right  to  that  rent  as  agreed.  Here  the  tenants 
are  assignees  who  might  have  got  rid  of  the  lease 
at  any  moment,  and  they  deliberately  make  this 
arrangement  with  their  landlord,  and  now  ask 
that  it  may  be  enforced  as  against  the  landlord. 

Benjam,in  Leverson  for  the  landlord. — In  any 
case  this  agreement  was  a  mere  nudutn  pactum. 
[He  was  stopped.] 

Williams,  J. — ^This  was  a  mere  agreen)ent  by 
the  landlord  that  he  would  not  enforce  the 
remedies  he  had  for  recovering  his  rent  in  the 
event  of  the  instalments  agreed  on  being  pimc- 
tually  and  properly  paid.  It  being  admitt^  here 
that  the  agreement  was  not  carried  out  by  the 
tenant,  the  right  of  the  landlord  to  distrain  for 
the  rant  reserved  remained  unaltered.  It  cannot 
be  denied  that  the  original  rent  was  unaltered, 
and  that  it  continued  to  be  rent  reserved  by  ihe 
original  lease.  To  put  the  case  in  the  manner 
most  favourable  to  the  trustee:  Here  was  an 
agreement  that,  if  the  tenant  paid  the  roit 
agreed  upon  by  instalments,  the  landlord  wonld 
not  enforce  his  original  remedy.  Treating  the 
agreement  as  being  one  for  good  consideration,  it 
cannot  be  enforced  by  the  tenant  if  he  was  in 
default,  and  here  he  was  in  default.  I  am'  of 
opinion  that  the  rent  claimed  was  rent  aecmed 
due  prior  to  bankruptoy  within  the  meaning  of 
sect.  42.  I  am  not  at  all  snre  that  the  contention 
is  not  right  here  that  there  was  absolutely  so 
consideration  for  the  agreement :  if  so,  it  was  a 
mere  voluntary  statement  by  the  landlord  that  he  i 
would  be  willing  to  accept  the  rent  in  this  vay;  ' 
it  did  not  affect  the  landlord's  remedy  in  law  or 
equity,  it  was  not  a  binding  agreement  of  such  a  I 
nature  that  a  tenant  in  default  could  take  advan- 
tage of  and  prevent  the  landlord  distraining  for 

the  original  rent.  j     t    i.-         .t     j 

°  Application  refusea. 

Solicitors  for  the  Official  Receiver,  Adams  and  | 

Adams.  \ 

Solicitors  for  the  landlord,  Campbell,  Beetet.  j 
and  Hooper. 


Tuesday,  Aug.  6. 
(Before  Williams  and  Weight,  JJ.) 
Be  Follows  ;  Ex  parte  Follows,  (a) 
Bankruptcy  —  Bankruptcy    noOee  —  Amount  Jor 
whichit  may  issue — Amount  for  which  exeeuUom 
may  be  issued — Bankruptcy  Act  1883  l46  Si-  47 
Vict.  c.  52),  s.  4  {g\ 
A  creditor  may  not,  in  a  bankruptcy  notice,  demand 
more  than  the  amount  for  xohtck  he  can  issue 
execution. 
Per  Williams,  J. :   Where  exeeuHon  has  been  letiei 
on  a  judgment,  a  bankruptcy  notice  bated  on  tt» 
same  judgment  cannot  be  issued  until  a  rettm 
has  been  made  to  the  writ  of  execution. 
This  was  an  appeal  from  the  decision  of  the 
registrar   of    the    Birmingham    County    Coort 
making  a  receiving  order  against  the  debtor. 

The  debtor  was  a  farmer,  and  was  tenant  to  a 
Mr.  Grove.  On  the  23rd  March  judgment  was 
obtained  against  him,  imder  Order  XTV.,  for  the 

(a)  Beported  by  Waliib  B.  Yates,  £iq.,  B«rttitK-M-l««< 
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nun  of  891. 16(.  9d.  for  rent  dne,  &a.  On  the  27th 
Blarch  the  sheriff  levied  execution  on  the  debtor's 
eooda  for  the  amount  of  the  debt.  On  the  9th 
April  the  goods  were  sold,  and  realised  422.  gi-oss 
and  292.  ISb.  9d.  net. 

On  the  22nd  April  the  petitioning  creditor 
issued  a  bankruptcr  notice  for  the  whole  sum  of 
892.  168.  9(2.  A  claiin  having  been  made  to  the 
proceeds  of  the  sale  of  the  goods,  the  sherifF,  on 
the  26th  April,  took  out  an  interpleader  sum- 
mons. On  the  29th  April  the  bankruptcy  notice 
was  served,  and  on  the  30th  April  an  issue  was 
ordered  to  be  tried  on  the  interpleader  summons, 
the  sheriff  to  retain  the  proceeds  of  sale  to  abide 
the  lesnlt. 

A  petition  was  presented  against  the  debtor, 
allegini;  the  debt  to  be  842.  10«.,  and  the  act  of 
ba^roptcy  to  be  non-compliance  with  a  bank- 
ruptcy notice. 

On  the  27th  May  a  receiving  order  was  made 
againat  the  debtor  by  the  registrar  of  the  Bir- 
mingham County  Court.  On  the  19th  June  the 
interpleader  issue  was  heard,  'and  judgment  was 
given  for  the  petitioning  creditor. 

This  was  an  appeal  by  the  debtor  against  the 
decision  of  the  registrar  making  the  receiving 
order. 

Hansen  for  the  appellant. — The  receiving  order 
ought  not  to  have  Been  made.  By  sect.  4  of  the 
Bankruptcy  Act  1883,  a  debtor  commits  an  act  of 
bankruptcy  {g)  if  a  creditor  has  obtained  a  final 
judgment  against  him  for  any  amount  and  execu- 
tion thereon  not  having  been  stayed,  has  served  on 
him  a  bankruptcy  notice  requiring  him  to  pay  the 
judgment  debt,  and  he  has  not  complied  with  the 
requirements  of  the  notice.  No  bankruptcy 
notice  could  issue,  because  execution  was  stayed 
by  reason  of  the  interpleader  proceedings,  which 
prevented  a  return  being  made  by  the  sheriff  to 
the  writ  of  execution.  A  creditor  can  select  his 
remedies  no  doubt,  and  proceed  by  a  writ  of 
execution  or  a  bankruptcy  notice,  but  he  must 
wait  for  a  return  to  the  writ  before  issuing  the 
notice : 

S»  Ford ;  Ez  ■parte  Ford,  56  L.  T.  Bep.  166 ;    18 

Q.  B.  Div.  369  ; 
Re  Bala ;  Ex  parte  Lindtey,  57  L.  T.  Bep.  417. 

Next,  the  bankruptcy  notice  was  bad,  as  the 
amount  for  which  it  was  issued  was  too  large. 
There  was  no  right  to  issue  execution  for  the 
whole  debt,  as  292. 16».  9d.  had  been  recovered,  and 
a  bankruptcy  notice  can  only  demand  what  a 
creditor  can  enforce  by  execution  : 

fie  Miller ;  Ex  parte  Nugent,  69  L.  T.  Eep.  260. 
Further,  no  second  execution  could  have  issued 
here,  as  no  return  had  been  made  to  the  firet  writ, 
and  the  second  must  recite  the  result  of  the  first. 
He  also  referred  to 

Re  Phillips,  8  Mo.  40. 

Muir  Mackenzie  for  the  respondent.  —  The 
appeal  ought  not  to  be  allowed.  Execution  had 
been  executed,  and  the  fact  that  no  return  had 
been  made  does  not  matter : 

iforland  T.  Pellatt,  8  B.  &  C.  722. 
[Wkioht,  J. — ^Are  not  these  proceedings  bad  on 
the  ground  that  the  bankruptcy  notice  was  issued 
for  991. 16$.  9d.  ?]  The  original  debt  remains  here. 
The  only  amonnt  by  which  it  could  be  reduced  is 
'the_29i.  16«.  9<2.,  and  at  the  time  the  bankruptcy 
notice  was  issued  it  was  quite  uncertain  whether 


the  creditor  had  this  sum  to  his  credit  in  the 
sheriffs  hands  or  not.  There  is  an  interpleader  as 
to  whether  this  money  belongs  to  the  execution 
creditor  or  the  assignee  under  a  deed  of  assign- 
ment. There  was  no  occasion  at  the  hearing  to 
ask  for  leave  to  amend,  as  the  point  was  not 
taken. 

WiLLiAHS,  J.— One  ground  of  appeal  in  this 
case  was  that  no  act  of  bankruptcy  had  been 
committed  on  which  a  receiving  order  could  bo 
made;  the  act  of  bankruptcy  alleged  was  non- 
compliance with  a  bankruptcy  notice.  By  sect. 
4  of  the  Bankruptcy  Act  1883,  a  debtor  commits 
an  act  of  bankruptcy  {g)  if  a  creditor  has  obtained 
a  final  judgment  againat  him  for  any  amount, 
and  execution  thereon  not  having  been  stayed, 
has  served  on  him  in  England,  or  by  leave  of  the 
court  elsewhere,  a  bankruptcy  notice  under  this 
Act,  requiring  him  to  pay  the  judgment  debt  in 
accordajice  with  the  terms  of  the  judgment,  or 
to  secure  or  compound  for  it  to  the  satisfaction 
of  the  creditor  or  the  court,  and  he  does  not, 
within  seven  days  after  service  of  the  notice  in 
case  the  service  is  effected  in  England,  and  in 
case  the  service  is  effected  elsewhere  then  within 
the  time  limited  in  that  behalf  by  the  order  giving 
leave  to  effect  the  service,  either  comply  with  the 
requirements  of  the  notice,  or  satisfy  the  court 
that  he  has  a  counter-claim,  set-off,  or  cross- 
demand  which  equals  or  exceeds  the  amount  of 
the  judgment  debt,  and  which  he  could  not  set  up 
in  the  action  in  which  the  judgment  was  obtained. 
That  being  the  section,  the  facts  are  as  follows : 
Judgment  was  obtained  for  892.  16g.  9d.  against 
the  debtor,  and  a,fi.fa.  was  delivered  to  the  sneriff 
for  execution,  and  on  the  27th  March  the  sheriff 
levied  and  sold  the  debtor's  goods  and  realised 
the  sum  of  292.  IGs.  A  claim  was  made  to  the 
goods  the  exact  date  of  which  was  not  nven,  but 
it  is  a  reasonable  inference  that  the  sheriff  did  not 
at  once  make  a  return  to  the  writ  and  pay  over 
the  amount  realised.  On  the  26th  April  an  inter- 
pleader summons  was  taken  out  by  the  sheriff,  a 
banki-uptcy  notice  having  been  issued  on  the  2^d 
April.  Now  it  followed  from  these  dates  that 
when  the  bankruptcy  notice  had  been  issued  a,fi.fa. 
had  been  placed  in  the  sheriff's  hands  and  a  levy 
had  been  made,  but  no  return.  The  date  of  the 
service  of  the  bankruptcy  notice  was  on  the  29th 
April,  and  so  after  the  issue  of  the  interpleader 
summons.  In  my  judgment  it  followed  from 
these  facts  and  dates  that  on  the  date  of  the  issue 
of  the  bankruptcy  notice,  and  also  at  the  date  of 
the  service  of  it,  the  execution  creditor  was  not 
in  a  position  to  issue  execution  for  the  892.  IBs.  9(2. 
Up  to  the  date  of  the  issue  of  the  bankruptcy 
notice  he  was  not  in  a  position  to  issue  execution, 
because  execution  had  been  issued  and  no  return 
made ;  and  according  to  the  common  law  you  can 
only  issue  a  second  Ji.  fa.  after  a  previous  one  if 
a  return  has  been  made  to  the  first  one,  and  this 
hud  not  been  made,  as  the  second  must  recite  the 
amount  realised  by  the  first.  It  seems  to  me 
also  that  at  the  date  of  the  service  of  the  bank- 
ruptcy notice  the  execution  creditor  could  not 
issue  execution  for  the  whole  amonnt  for  the 
same  reason,  as  there  had  been  no  return  to  the 
writ,  and  also  because  at  the  date  of  the  service 
of  the  bankruptcy  notice  there  was  already  the 
interpleader  summons  in  existence.  That  such 
a  summons  had  been  issued  brings  the  case 
within    the    principles    of    Be   Ford    and   Be 
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Phillips.  Now,  if  that  is  correct  that  no 
ezecnraon  coold  issne  for  the  whole  amount  of 
the  debt,  it  seems  to  me  that  the  bankruptcy 
notice  which  gave  the  debtor  notice  to  pay  the 
whole  amount  of  the  debt  was  bad,  not  on  the 
ground  of  any  right  to  stay  of  execution — aud  I  do 
not  say  that  there  are  any  words  in  the  section  that 
the  bankruptcy  notice  shaJl  not  issue  under  these 
circumstances — but  on  the  plain  intention  of  the 
Act  of  Parliament,  i.e.,  that  a  bankruptcy  notice 
shall  only  demand  what  a  creditor  can  enforce  by 
execution.  It  was  conceded  that,  if  part  of  the 
judgment  debt  had  been  paid,  the  execution 
cremtor  could  not  levy  execution  or  issue  a  bank- 
ruptcy notice  for  more  than  was  due.  Under 
these  circumstances,  in  order  to  decide  this  case,  it 
is  enough  to  say  that  at  the  moment  of  the  issue 
of  the  bankruptcy  notice  there  was  no  right  to  issue 
execution  for  892.  168.  9d.  The  question  might 
haye  been  raised  as  to  whether  there  was  a  matter 
for  amendment.  If  one  takes  the  view  of  Mathew, 
J.  in  i2e  Batet,  there  is  strong  gi-ound  for  sajine 
that  this  was  a  good  ground  for  amendment.  If, 
howeyer,  one  takes  the  yiew  of  Cave,  J .  in  ^ 
Phillips,  then  there  was  no  ground  for  amend- 
ment. But  we  have  not  to  decide  this  question,  as 
Mr.  Mackenzie  declined  to  ask  for  leave  to  amend. 
The  question  then  is.  Can  a  bankruptcy  notice 
issue  tor  a  sum  for  which  execution  cannot  issue  P 
The  answer  is,  it  cannot;  and  when  once  you 
arrive  at  that  conclusion  then  the  only  question  is, 
could  execution  have  been  issued  at  the  date  of 
the  issue  of  the  bankruptcy  notice  or  at  the  date 
of  its  service  for  the  whole  amount  of  the  debt  ? 
It  is  dear  it  could  not,  for  you  must  dednct  the 
291. 

Weight,  J. — I  desire  to  express  no  opinion  on 
the  general  question  whether  a  bankruptcy  notice 
can  be  issued  when  execution  has  been  issued  and 
not  perfected  by  a  return  being  made  to  the  writ. 

Solicitors  for  the  appellant,  Ralph  Raphael  and 
Co.,  for  Blackham  and  Taylor,  Birmingham. 

Solicitor  for  the  respondent,  T.  White,  for 
Tonbridge,  Birmingham. 


Thursday,  Aug.  8. 
(Before  Williams  and  Weight,  JJ.) 
Re  PuEEBTT ;  Ex  parte  Ptteebtt.  (o) 
Bankruptcy — Searing  of  petition — Attendance  of 
petitioning  creditor — Right  to  cross-examine — 
Bankruptcy  Rules  1886,  r.  164. 
According  to  the  established  practice  of  the  Bank- 
ruptcy Court  the  attendance  of  the  petitioning 
creditor  is  necessary  at  the  hearing  of  the  peti- 
tion,   unless    the    court   think  fit    to  dispense 
with  it. 
Per  Williams,  J. :  That  if  the  petitioning  creditor 
attends  he  may  he  cross-examined,  lohether  he  is 
a  witness  to  prove  the  act  of  bankruptcy  or  the 
petitioning  creditor's  debt. 
Per  Wright,  J. :  Thai  the  attendance  of  the  peti- 
tioning creditor  is  required  for  the  purpose  of 
scrutiny  by  the  court,  and  not  necessarily  for 
cross-examination. 
This  was  an  appeal  against  the  decision  of  the 
registrar  of  the  County  Court  at  Luton.    The 
debtor  was  tenant  of  a  farm  to  Madame  de  Falbe, 
under  a  lease  at  5002.  a  year,  of  which  three  years 

had  to  run. 
■ 
(a)  BcpoHed  by  WAltib  B.  TAtn,  Eiq.,  Buil«tn-«(-LkW. 


Disputes  had  arisen  between  the  tenant  and  his 
lessor,  which  resulted  in  judgment  being  obtained 
against  him  by  Madame  de  Falbe  for  3001.  A 
petition  was  presented  by  Madame  de  Falbe,  and 
an  affidavit  by  her  in  support  of  it  was  placed  on 
the  file.  At  the  hearing,  an  office  copy  of  the 
judgment  was  produced  and  put  in  by  the  solicitor 
to  the  petitioning  creditor,  but  the  affidavit  ob 
the  file  was  not  used.  The  debtor  gave  notice 
specifying  the  statements  in  the  petition  that  he 
intended  to  dispute. 

The  petitioning  creditor  was  in  attendance,  and 
the  debtor,  by  counsel,  applied  for  leave  to  cross- 
examine  her,  the  suggestion  of  the  debtor,  amongst 
other  things,  being  uiat  the  bankruptcy  proceed- 
ings were  being  used  by  her  for  the  purpose  of 
getting  rid  of  the  debtor  from  the  farm,  and 
not  for  the  purpose  of  collecting  the  debtor's 
assets. 

The  registrar  declined  to  order  the  petitioning 
creditor  to  go  into  the  witness-box  to  be  cross- 
examined  until  some  evidence  to  displace  the 
judgment  had  been  given. 

He  also  found,  as  a  fact,  that  the  object  of  the 
petition  was  to  collect  the  assets  of  the  debtor, 
and  accordingly  allowed  the  petition,  and  made  a 
receiving  order  against  the  debtor.  The  debtor 
api>ealed. 

By  the  Bankruptcy  Rules  1886,  r.  162 : 

On  the  appearance  of  the  debt  or  to  show  esiue 
aKninet  the  petition,  the  petitioning  oreditor'a  debt,  ud 
the  act  of  bankruptcy,  or  such  of  those  matters  as  the 
debtor  shall  have  given  notice  that  he  intends  to 
dispute,  shall  be  proved,  and  if  any  new  evidenoe  of 
those  matters  or  any  of  them  shall  be  given,  or  say 
witness  or  witnesses  to  snoh  matter  shall  not  be 
present  for  cross-examination  and  farther  tims  shall  be 
desired  to  show  canse,  the  ooort  shall,  if  the  appUcatios 
appears  to  the  court  to  be  reasonable,  grant  such  further 
time  as  the  oonrt  may  think  fib. 

163.  If  any  creditor  neglects  to  appear  on  bi» 
petition,  no  snbseqnent  petition  against  the  same  debtor 
or  debtors  or  any  of  them,  either  alone  or  jointly  with 
any  other  person,  shall  be  presented  by  the  same 
creditor  in  respect  of  the  same  act  of  bankruptcy  with- 
out the  leave  of  the  oonrt  to  which  the  previous  petition 
was  presented. 

164.  The  personal  attendance  of  the  petitioning 
croditoT,  and  of  the  witnesses  to  prove  the  debt  and  set 
of  bankruptcy  or  other  material  statements  upon  the 
hearing  of  the  petition,  may,  if  the  court  shall  think  fit, 
be  dispensed  with. 

0.  M.  Cohen  for  the  appellant. — The  regis- 
trar was  wrong.  The  petitioning  creditor  was 
present  in  the  court  and  could  easily  have 
gone  into  the  box;  I  had  a  right  to  have  her 
there  to  cross-examine  her.  The  intention 
of  the  petitioning  creditor  was  to  make 
the  tenant  bankrupt,  so  that  the  trustee  might 
disclaim  the  lease  and  thus  it  would  come  hack 
into  her  hands ;  this  was  an  improper  use  of  the 
Bankruptcy  Act,  and  ought  to  have  been  elicited 
by  cross-examination. 

Reed,Q,.C.  and  Jtf.  £f/iearman  for  the  respondent — 
The  registrar  found  as  a  fact  that  the  object  d 
the  petition  was  to  collect  the  assets,  and  not  for 
an  ulterior  purpose.  The  debt  was  proved  bj  the 
office  copy  of  the  judgment,  and  the  attencunee 
of  the  petitioning  creditor  wa;B  not  necessary,  as 
she  was  not  a  witness  to  a  material  fact.  The 
registrar  dispensed  with  her  attendance,  and  th* 
court  will  not  interfere  with  his  discretion. 
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Williams,  J. — I  am  very  unwilling  to  arrive 
at  the  conclusion  that  I  have  done  in  this  case, 
because  the  result  of  this  judj^ment  is  of  no  great 
importance  either  to  the  petitioning  creditor  or 
the  debtor ;  but  I  sit  here  to  administer  the  bank- 
ruptcy law,  and  I  feel  vei'y  strongly  the  im- 
portance of  the  rules  of  procedure  being  closely 
adhered  to,  and  I  cannot  bring  my  mind  to  think 
that  they  were  properly  adhered  to  in  this  case. 
The  attendance  of  the  petitioning  creditor  at  the 
hearing  of  a  petition,  or,  as  it  was  in  the  old 
times,  after  striking  of  the  docket,  has  been  a 
uniform  practice  even  since  the  practice  in  bank- 
ruptcy took  an  established  form  at  all.  In  my 
judgment  that  practice  was  right  and  well 
founded.  Tlie  consequences  of  bankruptcy  are 
very  serious;  the  consequences  of  a  petition 
and  receiving  order,  which  are  preliminary  to 
adjudication,  must  be  very  serious  too,  and  under 
these  circumstances  one  finds  in  the  bankruptcy 
practice  that  the  courts  have  always  insisted  on 
the  sti-ongest  proof  of  good  faith  in  the  petition- 
ing creditor ;  it  is  for  this  purpose  that  many  imles 
and  sections  were  drafted.  One  instance  will 
suffice ;  e.g.,  where  a  legal  debt  is  vested  in  a 
tmstee  the  conrt  will  never  allow  an  adjndication 
without  the  presence  of  the  cestui  que  trust ;  yet  the 

Caf  is  complete,  and  so  are  the  legal  essentials  to 
kruptcy,  but  the  court  wants  more,  and  one 
knows  cases  where  a  bankruptcy  petition  has  been 
presented  for  an  ulterior  purpose.  One  need  not  go 
further  than  two  illustrations  cited  yesterday.  The 
first  was  when  the  intention  was  to  stop  a  prose- 
cntion  at  the  Old  Bailey,  that  was  the  case  of  Be 
Adams;  Ex  parte  Griffin  (41  L.  T.  Eep.  515;  12 
Ch.  Div.  480)  ;  and  the  other  was  to  get  rid  of  a 
troublesome  partner.  That  is  the  rule  of  practice, 
and  it  is  I  think  very  properly  carried  out  by 
mle  164,  which  is  as  follows :  "  The  personal 
attendance  of  the  petitioning  creditor  and  of  the 
vitnesses  to  prove  the  debt  and  act  of  bankruptcy, 
or  other  material  statements,  upon  the  hearing  of 
the  petition,  may,  if  the  court  shall  think  fit,  be 
dispensed  with."  That  rule  contemplates  the 
attendance  of  the  petitioning  creditor  wholly 
irrespective  of  whether  he  is  or  is  not  a  witness  to 
prove  the  act  of  bankruptcy  or  the  debt  of  the 
petitioning  creditor,  and  his  attendance  is  for  the 
purpose  of  enabling  questions  to  be  put  to  him 
nsless  some  good  reason  exists  for  his  attendance 
being  dispensed  with.  I  will  also  read  the  terms 
of  the  rule  162  just  to  show  it  has  not  escaped 
my  mind,  but  it  has  no  application  to  the  present 
case,  first  because  the  petitioning  creditor  was 
personally  present  in  court,  and  so  there  was  no 
necessity  for  an  adjournment;  and,  secondly, 
notwithstanding  the  words  of  the  rule,  I  doubt  if 
the  affidavit  of  verification,  which  is  the  condition 
precedent  to  filing  a  petition,  is  in  evidence  at 
that  period  at  all ;  you  may  give  notice  to  read  it, 
and  there  is  some  reason  to  suppose  that  the 
draftsman  of  rule  162  thought  it  was  in 
evidence,  probably  on  account  of  the  words 
"new  evidence"  appearing  in  the  rule.  The 
nile  runs :  "  On  the  appearance  of  the  debtor 
to  show  cause  against  tie  petition,  the  petition- 
ing creditor's  debt,  and  the  act  of  bankruptcy 
or  such  of  these  nuitters  as  the  debtor  shall 
nave  riven  notice  that  he  intends  to  dispute, 
•**11  be  proved,  and  if  any  new  evidence  of 
those  matters,  or  any  of  them,  shall  be  given,  or 
any  witness  or  witnesses  to  such  matter  shall  not 
Vol  lixni.,  1876. 


be  present  for  cross-examination  and  further 
time  shall  be  desired  to  show  cause,  the  court 
shall,  if  the  application  appears  to  the  court  to  be 
reasonable,  grant  such  further  time  as  the  court 
may  think  fit."  If  the  petitioning  creditor  is  in 
attendance,  the  debtor  nas  a  right  to  question 
him  unless  the  "court  shall  think  fit  (that  the 
personal  attendance  should)  be  dispensed  with." 
In  this  case  it  is  plain  that  the  registrar  had  the 
right  to  dispense  with  the  attendance  of  the 
petitioning  creditor  for  the  purpose  of  being 
questioned,  and  Be  Bayner  (37  L.  T.  Bep.  38) 
shows  that  one  ought  to  follow  the  discretion 
exercised  by  the  registrar.  In  this  case,  however, 
according  to  the  registrar's  own  note,  he  did  not 
decide  to  dispense  with  the  evidence  of  the 
petitioning  cr^itor  on  the  ground  that  it  would 
not  serve  any  useful  purpose,  but  on  the  ground 
that  rule  164  has  no  application  in  a  case  where  • 
the  petitioning  creditor's  debt  is  based  on  a  judg- 
ment ;  that  is  what  his  note  comes  to.  That  was  . 
wholly  wrons.  I  am  not  satisfied  that  he  applied 
his  mind  to  the  true  question,  i.e.,  whether  or  not 
his  examination  could  serve  any  useful  purpose. 
Had  he  done  so,  the  very  moment  it  was  suggested' 
that  these  proceedings  were  foreign  to  the  bank- 
ruptcy court  and  a  scintilla  of  evidence  had  been 
given  to  that  effect,  he  would  have  allowed  the  - 
cross-examination.  It  should  be  understood,  where-  • 
the  debt  is  based  on  a  judgment  verified  by  the-  ■ 
affidavit  of  the  petitioning  creditor,  that  does  not 
deprive  the  debtor  of  the  right  to  cross-examine 
unless  and  until  he  gives  evidence  displacing  the 
judgment.  The  receiving  order  was  wrong  ;  the 
matter  must  go  back.  I  do  not  say  that  the 
examination  is  necessary,  but  the  registrar  must 
exercise  his  discretion.  , 

Wright,  J. — I  am  not  prepared  to  dissent 
fi-om  the  view  taken  by  my  brother  Williams,  and 
on  the  facts  of  this  case  it  may  very  well  be  that  the 
production  of  the  creditor  for  cross-examination  is  . 
necessary ;  but  no  such  result  follows  from  rule  164, 
The  rights  of  the  parties  depend  on  statute. 
Sect.  7  provides -that  the  affidavit  of  verification 
may  be  made  by  the  petitioning  creditor  or  some- . 
one  on  his  behalf,  and  the  following  sub-section 
does  not  say  anything  as  to  the  examination  of ' 
the  petitioning  creditor  himself.  If  the  parties 
chose  to  use  his  affidavit  he  ought  to  be  subject 
to  cross-examination,  but  no  use  was  made  of  it 
here,  and  there  is  no  right  under  rule  164  to  insist 
on  cross-examining  a  person  who  has  not  been  put 
into  the  witness-box.  Necessaiy  attendance- 
means  attendance  for  the  purpose  of  sci-utiny  by 

***«  '^'^-  Appeal  alloived. 

Solicitors  for  the  appellant,  Caleott. 
Solicitors  for  the  respondent,  RoiccUffes^ 
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COURT   OF   APPEAL. 

Jidy  8  and  9. 
(Before  Lindlet,  Lopes,  and  Biobt,  L.JJ.) 
LoxTis  V.  SmelXiIE.  (a) 
appeal  from  the  chancest  division. 
Matter   and    servant — Use    of  information    and 
materiah    acquired    dvring    service  —  Talcing 
copies  front   employer's    books — Damages — In- 
junction. 

The  good  faith  which  exists  between  an  employer 
and  those  in  his  employ  renders  it  illegal,  even 
in  the  absence  of  any  stipulation  to  the  contrary, 
for  the  persons  so  employed  to  make  use  after 
the  termination  of  the  employment  of  any 
materials  or  any  information  acquired  by  them 
while  they  were  in  that  confidential  relation- 
ship; and  the  court  wiU  grant  an  injuruition 
to  restrain  stieh  use,  in  addition  to  awarding 
damages. 

Order  of  Kekeuneh,  J.  varied. 

This  action  was  brought  by  the  plaintiff,  Adolphus 
Herman  Louis,  who  carried  on  in  London  the 
business  of  a  process-server,  under  the  title  of 
"Mowerdew  and  Co.,"  to  restrain  tiie  defen- 
dant, Robert  Smellie,  who  had  i-ecentlj  started 
a  similar  business  under  the  name  of  "SmeUie 
and  Co.,"  from  pirating  the  plaintiff's  register 
and  index  of  agents  and  forms  used  in  process- 
serving. 

TKe  plaintiff's  business  was  extensive,  he  being 
employed  by  more  than  2000  solicitors  for  the 
purpose  of  process-serving,  and  havingupwards 
of  1000  agents  throughout  the  United  Kingdom. 
For  carrying  on  his  business  he  kept  a  register 
and  index  of  his  agents,  and  had  also  compiled 
many  special  forms  of  documents  differing  from 
those  previously  compiled  by  other  persons. 

Li  1886,  after  the  plaintiff  had  been  canying 
on  business  for  about  two  years,  the  defendant, 
then  a  lad,  entered  his  service  as  a  shorthand 
clerk,  and  for  some  time  he  was  also  employed  by 
the  plaintiff  in  the  special  business  of  process- 
serving.  The  plaintiff  alleged  that  the  defendant 
took  advantage  of  his  position  to  secretly  make, 
for  his  own  purposes,  extracts  from  the  pkintiff 's 
register  and  index  of  agents,,  and  to  copy  the 
plaintiff's  forms. 

In  Oct.  1894,  the  defendant  left  the  plaintiff's 
employ  and  set  up  as  a  process-server  on  his  own 
account,  and  for  that  purpose  sent  out  circular 
cards  copied,  it  was  said,  from  the  plaintiff's  form 
of  circular  card,  and  also  made  use  of  the  extracts 
and  copies  be  had  made  while  in  the  plaintiff's 
service. 

The  plaintiff  thereupon  brought  this  action 
for  an  injunction  and  other  relief,  and  also  for 
damages. 

On  the  4th  April  1895  the  action  came  on  for 
trial  before  Eekewich,  J.,  when  the  following 
judgment  was  delivered : 

Kekewich,  J. — This  branch  of  the  law  has 
received  much  consideration  lately  in  the  case  of 
Robb  V.  Oreen  (72  L.  T.  Eep.  686  ;  (1895)  2  Q.  B. 

(a)  Beiwrted  bj  £,  A.  SoaATCBLET,  Eaq.,  BanUter-ftt-Law. 


1 ;  on  app.  73  L.  T.  Eep.  15;  (1895)  2  Q.  B.  315). 
I  believe  it  reviews  all  the  authorities,  and  it  is 
instructive  to  those  who  desire  instruction.  But 
so  far  as  I  am  concerned,  apart  from  Robb  v.  &recn, 
the  doctrines  of  the  court  having  been  recently 
and  fully  expounded  in  Lamh  v.  Evans  (68  L.  T. 
Rep.  131 ;  (1893)  1  Oh.  218),  there  is  no  need  for 
me  to  dOate  on  it.  It  is  sufficient  to  say  by  waj 
of  Bummary  that  no  servant  or  pupil  is  allowed 
to  use  the  industry  or  skill  of  his  master  fmtber 
or  otherwise  than  is  provided  by  the  expressed  or 
implied  terms  of  the  oargain  between  them.  This 
statement  avoids  any  distinction  between  the  nse 
by  copying  or  the  like,  or  by  an  effort  of 
memory.  And  it  is  the  logical  result  of  ti>e 
doctrine  that  no  such  distinction  exists.  Are  the 
register  and  index  of  agents,  and  are  the  forms 
employed  by  the  plaintiff  works  of  skill  and 
indus^  deserving  protection?  Speaking  gene- 
rally, and  without  reference  for  the  moment  to 
any  particular  document,  and  independently  of 
course  of  copyright,  I  entertain  no  doubt  that 
they  are  all  of  this  character.  First  as  regards 
the  register  and  index  of  agents,  which  must  he 
treated  together  and  as  practically  one  work, 
the  plaintiff 'f<  evidence  proves  the  labour  and 
ingenuity  expended  on  them ;  and  there  is  evi- 
dence which  shows  how  smoothly  and  well  tk^ 
are  used  in  daily  practice.  There  was  Rome  sng- 
gestion  on  the  part  of  the  defendant  of  failure 
in  the  plaintiff's  first  attempts,  and  of  his  own 
contribution  to  the  ultimate  result;  but  this 
really  does  not  affect  the  conclusion,  even  if  I 
could  treat  the  defendant  in  this  respect  otherwise 
than  as  the  agent  of  the  plaintiff.  It  is  clear  that 
the  defendant  was  not  intended  to  use  the  register 
and  index  except  for  the  purposes  of  the  plain- 
tiff's business,  and  then  only  in  the  manner 
prescribed  by  the  practice  of  the  office.  If,  there- 
fore, he  has  used  them  for  the  purposes  of  the 
business  which  he  is  now  carrying  on  in  livaliy 
with  the  plaintiff,  he  is  doing  that  which  the  law 
will  not  allow.  Throughout  the  trial,  and  during  ; 
subsequent  reflection,  I  have  found  much  difficnltj  \ 
in  determining  what  the  defendant  i-eally  did.  | 
That  he  possessed  himself  of  some  of  the  con- 
tents of  the  register,  and  endeavoured  to  use  this 
knowledge  in  his  own  business,  is  patent.  Bnt 
according  to  him,  this  was  only  an  exercise  of 
memory  supplemented  by  reference  to  notes 
properly  made  when  in  the  plaintiff's  employ- 
ment, and  in  connection  therewith,  or  to  directories 
to  which  he  has  access  in  common  with  the  rest 
of  the  world.  The  defendant,  of  course,  is  en- 
titled to  carry  on  a  business  similar  to  that  of 
the  plaintiff,  and  in  rivalry  with  him.  He  is  also, 
of  course,  entiUed  to  employ  agents  for  the 
purposes  of  his  business,  and  no  complaint  can 
be  made  of  his  employing  as  his  agent  in  any 
particular  town  the  man  who  is  also  employed  by 
the  plaintiff  there.  Kor  could  fault  be  found  if. 
when  requiring  an  agent  in  any  particular  town, 
he  used  the  experience  gained  in  the  plaintiff's 
employment  and  appointed  one  whom  he  remem- 
bered as  having  been  appointed  by  the  plaintiff, 
and  as  having  done  his  work  creditably.  Thert 
would  be  nothing  dishonest  in  that ;  and,  if  this 
were  allowable  in  one  case,  it  is  difficult  to  see  wbj 
it  should  not  be  allowable  in  a  dozen  or  more.  The 
difficulty  must  be  solved,  as  are  many  other 
difficulties,  practically.  It  is  a  question  on  the 
evidence,  and  on  the  proper  inference  from  the 
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evidence,  whether  the  defendant  has  done  that 
which  is  reasonable  and  honest,  or  that  which  is 
unreasonable  and  dishonest.  I  fully  appreciate 
the  plaintiff's  suspicion  that  the  defendant  must 
have  had  some  list  of  agents  other  than  what  has 
been  produced,  but  on  the  evidence  I  am  bound 
to  hold  that  this  suspicion  has  not  been  justified 
by  the  facts  proved,  and  I  acquit  the  defendant 
on  this  count  of  the  charge  aeainst  him.  But  he 
has  in  his  memorandum-book  written  down  the 
names  of  several  agents  appointed,  bnt  not  in 
every  instance  employed  by  the  plaintiff,  and  he 
has  endeavoured  to  seoore  t<he  services  of  some  of 
them  as  agents  for  himself.  Whence  did  these 
materials  come  P  [His  Lordship  considered  the 
evidence  on  this  part  of  the  case  and  continued :] 
I  mnst  hold  that  the  defendant  obtained  the  x>s<r- 
ticalars  of  several  of  the  plaintiff's  agents  from 
the  materials  available  to  him  in  the  course  of  his 
employment  for  the  purpose  of  using  them,  as 
he  endeavoured  to  Ttse  uiem,  in  his  own  rival 
bminess.  To  what  relief  does  this  entitle  the 
plaintiff  ?  To  an  injunction,  if  one  can  be  found 
to  meet  the  exigency  of  the  case ;  but  I  do  not 
see  any  way  to  do  this.  I  could,  of  course,  restrain 
the  defendant  from  using  any  materials  im- 
properly obtained,  but  I  £>  not  see  my  way  to 
restraining  him  from  employing  the  same  agents 
as  the  plauitiff  so  far  as  he  knows  them,  notwith- 
standing that  he  has  acquired  the  knowledge 
improperly.  Moreover,  an  order  of  that  character, 
it  extended  beyond  the  names  which  have  been 
disclosed  in  evidence,  might  and  probably  would 
lead  to  different  questions  arising  in  motions  for 
committal,  and  as  regards  the  names  disclosed 
compensation  in  damages  of  small  amount  will 
suffice.  As  regards  this  part  of  the  case,  there- 
fore, I  propose  to  give  the  plaintiff  damages  only. 
Bearing  in  mind  what  has  already  been  said,  the 
rest  of  the  case  presents  no  serious  difficulty. 
[His  Lordship  considered  the  plaintiff's  claim  for 
relief  as  regarded  his  foi-ms  used  in  process- 
serving,  and  continued :]  It  is  reasonably  clear 
that  the  defendant  made  use  more  or  lees  of  the 
plaintiff's  forms,  and  without  any  title  so  to  do. 
But  I  pass  them  over  lightly,  because  the  substance 
of  the  charge  against  the  defendant  being  proved 
to  the  extent  above  mentioned,  they  do  not 
deserve  separate  consideration,  and  cannot  really 
justify  any  addition  to  the  relief  to  which  the 
plaintiff  is  entitled.  No  special  damage  has  been 
proved,  or  even  suggested ;  and  although  no 
doubt  the  defendant  was  not  unwilling  to  reap 
any  advantage  which  might  accrue  to  him  by 
using  forms,  whether  office  forms  or  advertise- 
ments, which  the  plaintiff  had  found  successful, 
I  am  not  asked  to  hold,  and  there  is  no  ground 
for  holding,  that  he  intends  to  represent  himself 
as  carrying  on  the  plaintiff's  business.  The 
plaintiff  cannot  complain  of  competition ;  and, 
according  to  his  own  evidence,  his  business  is  so 
large  and  so  well  established  that  the  defendant's 
acto,  though  wrongful,  cannot  have  done  and 
cannot  do  him  serious  injury.  Under  these 
circumstances  a  nominal  amount  of  damages  must 
be  sufficient  by  way  of  compensation.  Vindictive 
damages  are  out  of  the  question.  There  will  be 
judgment  for  the  plaintiff  for  52.  damages,  and 
the  costs  of  the  action. 

From  that  decision  the  plaintiff  now  appealed, 
claiming  that  he  was  entitled  to  an  injunction  as 
veil  as  to  damages. 


BenshatD,  Q.C.  and  W.  F.  Hamilton  for  the 
appellant.  —  We  submit  that  the  plaintiff  is 
entitled  to  an  injunction  which  Eekewich,  J. 
refused  to  grant,  although  he  held  him  entitled 
to  damages.  He  requires  an  injunction  to  restrain 
the  defendant  from  making  any  use  of  the  special 
forms  used  in  his  business.  The  defendant  has 
committed  a  breach  of  the  confidential  relation- 
ship which  existed  between  him  and  the  plaintiff, 
entitling  the  plaintiff  to  an  injunction  as  well  as 
to  damages . 

Lamb  v.  Evatu,  68  L.  T.  Bep.  131 ;  (1893)  1  Cb. 

218; 
Tipping  v.  Clarice,  2  Hare,  383  ; 
Prince  Albert  v.  Strange,  2  De  Q.  &  Sm.  652 ;  1 

Mac.  &  G.  25 ; 
Jlerryweather  and  Sons  v.  Moore,  66  L.  T.  Bep.  719  ; 

(1892)  2  Ch.  518  ; 
Robb  v.  Qreen,  72  L.  T.  Bep.  686;  (1895)  2  Q.  B. 
1 ;  on  app.,  73  L.  T.  Bep.  15  ;  (1895)  2  Q.  B.  315. 

The  principle  on  which  the  plaintiff  is  entitled  to 
an  injunction  is  that  the  court  will  grant  an 
injunction  to  restrain  a  breach  of  an  agreement. 
It  is  not  material  whether  that  agreement  is 
implied  or  expressed.  There  is  an  implied  stipu- 
lation that  a  servant  while  in  employ  or  afterwards 
will  not  make  use  of  any  information  acquired  by 
him  while  in  his  master's  service.  Damages  are 
an  utterly  inadequate  remedy.  Injunctions  are 
granted  to  prevent  repetitions  of  the  acts  com- 
plained of.  The  plaintiff  will  have  to  commence 
an  action  each  time  that  the  defendant  uses  his 
forms  if  he  does  not  get  an  injunction  to  restrain 
the  defendant  from  using  any  of  those  forms. 
Such  a  course  will  be  yery  oppressive  both  to  the 
plaintiff  and  the  defendant. 

Warrington,  Q.C.  and  Austen  Cartmell  (with 
them  J.  O.  Butcher)  for  the  respondent. — Keke- 
wioh,  J.  did  not  see  his  way  to  grant  an  injunction 
which  win  meet  the  exigencies  of  this  particular 
case.  An  injunction  will  not  do  the  plaintiff  any 
good,  and  it  will  ruin  the  defendant.  It  will  lead 
to  continual  litigation  and  motions  to  commit  if 
it  is  granted  in  the  wide  terms  that  plaintiff  asks 
for.  The  defendant  has  always  offered  to  give 
up  the  memorandum-book,  offers  now  to  do  so, 
and  also  will  undertake  not  to  use  the  agents' 
names  from  that  book.  But  questions  will  con- 
stantly arise  if  an  injunction  is  granted.  The 
doubt  will  be  whether  the  defendant  gets  the 
names  from  the  directory  or  from  the  memo- 
randum-book. We  submit  that  sufficient  relief 
has  already  been  granted  against  the  defendant. 
The  most  that  is  required  beyond  the  damages 
and  costs  is  delivery  up  of  the  memorandum-book, 
and  a  further  undertaking  that  the  defendant  will 
not  communicate  with  any  of  the  agents  whose 
names  appear  in  the  agoits'  book.  To  go  further 
will  not  benefit  the  plaintiff,  and  will  greatly  harm 
the  defendant.  As  to  the  forms,  the  defendant 
will  des1ax>y  all  in  his  possession.  He  does  not 
claim  any  right  to,  nor  has  he  any  desire  or  pur- 
pose to  use,  the  plaintiff's  forms. 

Benthaw,  Q.C.  replied. 

LiNDLBT,  L.J. — This  case  is  rather  more  serious 
than  I  was  disposed  at  first  to  think,  and  I  am 
satisfied  that  it  is  one  of  importance,  and  it  is  by 
no  means  an  easy  case.  On  the  one  hand  we  must 
bear  in  mind  that  the  plaintiff,  with  regard  to  th& 
clerk  who  left  him,  never  took  the  trouble  to  get 
any  covenant  by  the  clerk  not  to  carry  on  busi- 
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nesa  in  opposition  to  his  master.  We  must, 
therefore,  be  very  careful  not  to  deal  with  the 
case  as  if  the  plaintiff  had  obtained  the  benefit  of 
any  such  covenant.  On  the  other  hand,  we  must 
bear  in  mind  that  the  defendant  was  entitled  to 
set  up  in  business  in  the  absence  of  such  a  cove- 
nant in  rivalry  with  his  late  employer.  What  he 
is  not  entitled  to  do  is  to  make  an  unfair  use  in 
the  carrying  on  of  snch  a  rival  business  of  infor- 
mation acquired  by  him  while  he  was  acting  as 
clerk  to  the  plaintiff.  The  difficulty  lies  in  draw- 
ing the  line.  With  respect  to  the  law,  I  do  not 
think  it  is  necessary  to  say  more  than  that  it  was 
laid  down  by  this  court  with  quite  sufficient  accu- 
racy for  this  purpose  in  the  case  which  has  been 
referred  to  Of  Lamb  v.  Evans  (68  L.  T.  Rep.  131 ; 
(1893)  1  Oh.  218).  The  good  faith  which  exists 
between  an  employer  and  those  in  his  employ 
i-enders  it  improper  and  iUegal  for  the  persons  so 
employed  to  make  use  after  the  termmation  of 
the  employment  of  those  matters  which  they 
■learnt  whilst  they  were  in  that  confidential  rela- 
tionship. The  defendant  is  perfectly  entitled, 
when  he  starts  as  a  rival  in  business  to  the  plaintiff, 
to  carry  it  on  in  the  same  way  as  his  principal 
.does.  He  has  learnt  to  do  it,  and  he  is  entitled  to 
■the  benefit  of  that  knowledge.  The  difficulty  is 
in  diuwing  the  exact  line  as  to  what  he  may  or 
may  not  do.  But  it  is  quite  obvious  to  my  mind, 
assTiming  for  the  moment  that  he  has  got  copies 
.  of  the  plaintiff's  register,  or  extracts,  or  memo- 
randa, and  so  on,  that  he  has  no  business  to  use 
them.  Those  are  things  that  the  court  can  forbid 
to  be  used.  The  plaintiff  says  that  the  defendant 
has  in  his  possession  or  has  had  (I  do  not  know 
whether  he  has  it  now  or  not)  either  copies  of 
extracts  from,  or  memoranda  relating  to,  persons 
mentioned  in  this  register  of  agents  and  index  of 
agents.  The  plaintiff  says  that  whilst  the  defen- 
dant was  in  his  employ  he  got  extiucts  from  that 
register,  or  copies  of  it,  which  he  has  no  right  to 
.use.  The  defendant  denies  that.  It  is  for  the 
plaintiff  to  make  out  his  case,  and  that  gives  rise 
to  some  difficulty.  It  does  not  follow  that,  because 
the  defendant  is  an  untruthful  witness  as  he 
obviously  is,  that  the  plaintiff's  case  is  made  out. 
It  would  be  a  very  curious  method  of  i-easoning 
to  infer  that  the  plaintiff's  case  was  true  because 
the  defendant  had  told  lies.  But  Mr.  Benshaw 
does  bring  before  us  certain  specific  instances 
which  I  think  force  one  to  the  inference  that 
the  defendant  either  has  or  has  had  a  good 
deal  more  in  the  shape  of  extracts  or  memoranda 
made  out  of  these  books  than  the  defendant 
admits.  That  he  has  a  copy  of  the  register  I 
should  doubt  very  much;  but  that  he  has  more 
than.is  allowed,  is,  I  think,  established.  Whether 
he  has  it  now  or  not  I  do  not  know ;  he  may  have 
destroyed  it;  but  he  had  it  at  one  time.  [His 
Lordship  discussed  the  evidence  and  continued :] 
I  think  that  enough  is  established  to  warrant  our 
granting  an  injunction  against  the  defendant 
upon  the  principle  that  the  court  is  satisfied  that 
he  had  these  notes  and  was  making  an  improper 
use  of  them,  and  that  he  would  do  it  again  now  if 
be  were  not  stopped.  I  think,  therefore,  an  in- 
junction ought  to  go,  although  not  quite  in  the 
form  in  which  the  plaintiff  asks  for  it.  What  I 
think  the  plaintiff  is  entitled  to  is  an  injunction 
to  restrain  the  defendant,  his  servants  and  agents, 
from  making  use  of  any  copies  or  extracts  from 
the  plaintiff  s  register  of  agents,  or  index,  or  any 


memorandum  made  or  obtained  by  the  defendant 
when  in  the  plaintiff's  employ  relating  to  any 
person  named  in  those  books  or  either  of  them. 
That,  I  think,  is  as  far  as  we  can  go.  If  the  de- 
fendant happens  to  remember  that  there  is  an 
agent  whose  address  he  can  find  out  from  the  ordi- 
nary directories,  he  is  at  liberty  to  do  it.  But  he  has 
no  right  to  do  that  which  he  has  done,  and  which 
he  certainly  would  do  again  if  he  had  the  chance. 
As  regards  the  plaintiff's  forms,  inasmuch  as  the 
defendant  has  certainly  violated  the  plaintifTs 
rights  in  that  respect,  I  think  that  the  plaintiff  is 
entitled  to  an  injunction  as  to  them.  I  think 
that  the  plaintiff  is  entitled  to  an  injunction  to 
restrain  the  defendant  from  further  printing  and 
publishing,  sending,  delivering,  or  otherwise  dis- 
posing of,  sheets  of  letter-press  paper,  marked  bo 
and  so,  or  any  copy  or  copies  thereof,  and  so  on. 
It  follows  that  the  injunction  will  be  added  to  the 
order  made  by  Kekewich,  J.,  and  the  defendant, 
of  coui-se,  will  have  to  pay  the  costs  of  the 
appeal. 

L0PE8,  L.J. — I  am  entii-ely  of  the  same  opinion. 
In  the  circumstances  of  this  case  the  defendant 
no  doubt  was  entitled  to  set  up  as  a  rival  to  the 
plaintiff,  his  employer.  There  being  no  covenant 
entered  into  between  the  plaintiff  and  the  defen- 
dant that  the  defendant  would  not,  when  the 
period  of  his  contract  terminated,  carry  on  Ins 
business  as  a  rival  in  trade,  he  was  entitled  to  set 
up  as  a  rival  to  the  plaintiff.  But,  although  he 
was  entitled  to  set  up  as  a  rival  to  the  plaintiff, 
he  was  not  entitled  to  use  any  materials  or  any 
information  which  had  been  acquired  by  him  when 
he  was  in  the  confidential  employ  of  the  plaintiff. 
He  is  not  entitled  to  utilise  any  memoranda  wMch 
he  had  obtained  from  the  books  of  the  plaintiff  j 
when  he  was  in  his  employ.  For  instance,  if  he 
made  a  copy  of  the  list  of  the  plaintiff's  agents, 
as  is  complained  of  in  this  case,  he  would  not  be 
entitled  to  use  it.  Now,  clearly  he  had  some  memo-  1 
randa,  and  I  think  it  cannot  be  doubted  that  he  ; 
used  those  memoranda.  I  think  it  is  equally  clear  ' 
that,  if  this  action  had  not  been  brought,  he  would 
have  continued  to  use  them.  What  he  says  is 
this:  "True  it  is  that  I  had  these  memoranda;  | 
but  I  have  destroyed  them — or  I  am  ready  and 
prepared  to  destroy  them,  and  I  will  have  no 
more."  The  question  is,  whether  we  can  believe 
him  when  he  so  says.  He  is  a  person,  as  is 
clearly  established  by  the  evidence,  who  is  not 
trustworthy,  and  the  learned  judge  in  the  court 
below  so  thought.  [His  Lordship  discussed  the 
evidence  and  continued :]  But  then  it  is  said 
that,  although  the  defendant  may  have  perjured 
himself  in  that  matter,  he  still  may  be  telling  the 
truth  with  regard  to  other  matters.  That,  no 
doubt,  is  correct;  but  it  is  not  only  here  that 
the  defendant  is  to  be  believed ;  because,  ac- 
cording to  my  view,  the  plaintiff  makes  out 
what  I  may  call  a  prima  facie  case.  He  esta- 
blishes circumstances  with  regard  to  certain 
specific  matters  which  in  my  judgment  raise  the 
presumption  that  the  defendant  must  have  more 
materials  in  his  possession  than  those  which  he 
says  he  has.  If  that  is  so,  then,  when  we  set  that 
presumption  raised  on  the  part  of  the  plaintiff, 
and  also  come  to  the  conclusion  that  the  defen- 
dant cannot  with  any  degree  of  safety  be  believed, 
it  seems  to  me  that  a  case  is  made  out  by  &e 
plaintiff  entitling  liim  to  relief,  and  entitling  him, 
in  my  opinion,  to  an  injunction^    As  to  what  form 
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that  injunction  should  take,  that  is  a  matter 
-about  which  it  is  necessary  to  take  some  care. 
The  form  of  the  injuncti-)n  which  the  court  is 
disposed  to  grtuit  in  this  case  has  been  stated  by 
my  brother  Lindley,  and,  although  it  will  not 
unduly  press  the  defendant,  having  regard  to  the 
gross  violation  of  confidence  of  which  he  has  been 
guilty,  still  it  will  afford  all  the  protection  that  is 
necessary  for  the  plaintiff.  I  agree,  thei-efore, 
that  the  injunction  should  be  in  the  form  which 
my  brother  has  stated. 

BiQBY,  L.J. — I  am  of  the  same  opinion.  Of 
course,  it  is  necessary  for  the  plaintiff  to  make 
out  his  case  on  which  the  court  will  act.  I  think 
it  is  plain  that  the  defendant  had  some  memo- 
randa, and  the  probability  is  that  he  had  some 
memoranda  showing  the  names  of  the  agents. 
[His  Lordship  considered  the  fact-s  of  the  case 
and  continued :]  I  do  not  think  the  case  can  be 
more  favourably  considered  for  the  defendant 
than  by  treating  it  as  if  he  had  allowed  the  matter 
to  go  to  the  court  without  any  evidence  at  all  to 
the  contrary,  for  I  think  his  evidence  is  entirely 
unsatisfactory,  and  for  the  purpose  of  deciding 
this  case  I  shall  strike  it  out  altogether.  Then  it 
becomes  an  action  not  met  by  any  credible  evi- 
dence  at  aJl,  and  in  such  a  ease  I  think  the  plaintiff 
has  gone  far  enough  (I  do  not  say  that  he  has 
done  more  than  to  raise  a  presumption)  to  entitle 
ii«_  to  grant  an  injunction  in  general  words,  it 
being  proved  that  the  defendant  had  made  memo- 
randa, and  made  nse  of  those  memoranda.  I  think 
that  the  injunction  granted  by  my  brother  Lindley 
will  not  be  unduly  oppressive,  and  I  have  no  doubt 
that  the  defendant  s  business  will  not  be  much 
interfered  with.  But,  if  it  is  unduly  oppressive, 
then  I  think  that,  having  regard  to  the  evidence 
put  before  us,  it  is  the  defendant's  own  fault  for 
allowing  the  litigation  to  come  into  court. 

Order  varied. 

Solicitors  for  the  appellant,  Haynes  and  Clare- 
mont. 

Solicitors  for  the  respondent,  Emanuel,  Bound, 
and  Nathan. 


Saturday,  July  13. 

^Before  Lihdl£t,  Lopes,  and  Riobt,  L.JJ.) 

Be  Mills'  Tecsts.  (a) 

APPEAL  FROM  THE  CHANCEBT  DIVISION. 

Sankruptey — "  Order    and   disposition  " — "  True 

ovmer  " — Consetit. 
To  give  consent  as  "  true  owner,"  loithin  the  order 

and  disposition  clause  of  the  Bankruptcy  Act, 

the  owner  must  be  sni  juris. 
John  Mills,  by  his  will  dated  the  16th  Jan- 
1836,  after  directing  payment  of  his  debts  and 
inneral  and  testamentary  expenses,  gave  the 
residue  of  his  personal  estate  to  John  Isaac 
Henslev  and  Charles  Hensley  upon  trust  {inter 
<^ia)  after  the  death  of  the  sundvor  of  his  three 
■wsters,  Nancy  Mills,  Lydia  Sarah  Hensley,  and 
■Saah  Wills  (the  mother  of  John  MUls  Wills),  to 
■^'jde  the  same  equally  between  all  the  children 
•01  his  said  three  sisters. 

The  testator  died  on  the  8th  Sept.  1837,  and 
letters  of  administration  with  the  will  annexed 
were  on  the  31st  Oct.  1837  granted  to  John  Isaac 
"Widey  and  Charles  Hensley. 

<•)  Bepsrtsd  by  E.  A,  SOBATCaLST,  Esq.,  B«rri«te>at-L«w. 


John  Isaac  Hensley  died  on  the  28th  July  1855 
and  Sarah  Wills,  the  last  survivor  of  the  three 
sisters,  died  on  the  7th  Nov.  1866.  Her  son, 
the  testator's  nephew,  John  Mills  Wills,  then 
became,  under  the  trusts  of  the  will,  entitled  in 
possession  to  one-eighth  of  the  residuary  estate  of 
the  testator. 

Some  years  previously,  viz.,  in  1861,  John  Mills 
Wills,  partly  in  consideration  of  his  wife  having 
handed  him  a  sum  of  6002.,  which  she  had  received 
under  the  trusts  of  her  father's  will,  executed  a 
post-nuptial  settlement  whereby  he  assigned  his  re- 
versionary interest  under  the  will  of  his  uncle  John 
Mills,  as  also  a  contingent  interest  to  which  be 
was  entitled  under  the  will  of  his  grandfather,  to 
Thomas  Leeman  Henley  and  John  Bickford  upon 
the  trusts  therein  declared  in  favour  of  his  wife 
and  children. 

This  deed  of  settlement  was  not  executed  by 
the  trustees,  who  appeared  to  have  had  no  know- 
ledge of  its  existence  until  after  the  bankruptcy 
of  John  Mills  Wills,  and  they  then  declined  the 
trusts.    Both  the  trustees  had  since  died. 

John  Mills  Wills  was  adjudicated  bankrupt  on 
the  3rd  July  1865,  and  Henry  Martyn  Wills  was 
appointed  creditors'  assignee,  and  Edward  Watkin 
Edwards  official  assignee  under  his  bankruptcy. 

In  May  1868  Charles  Hensley,  the  suniving 
trustee  of  the  will  of  John  Wills,  after  giving 
Henry  Martyn  Wills  and  Edward  Watkin 
Edwards  notice  of  his  intention  so  to  do,  paid  the 
share  of  the  bankrupt  John  MiUs  Wills  of  the 
residuary  estate  of  John  Mills  into  court  under 
the  Trustee  Relief  Act,  and  no  steps  were  taken  to 
get  it  paid  out  until  a  petition  was  presented  to 
Kekewich,  J.  by  Petei*  Paget,  who  had  been 
appointed  by  an  order  of  the  Banki-uptcy  Court, 
dated  the  6  th  Dec.  1894,  sole  assignee  of  the 
estate  and  effects  in  bankruptcy  of  John  Mills 
WiUs. 

On  the  first  hearing  of  the  petition,  on  the  16th 
Dec.  1894,  Kekewich,  J.  required  the  beneficiaries 
under  the  settlement  of  Feb.  1861  to  be  repre- 
sented, and  ordered  it  to  stand  over,  and  it 
ultimately  was  heard  on  the  30th  April  1695. 

The  petitioner  relied  mainly  on  a  decision  of 
Wood,  V.C.  in  Hensley  v.  Wills  (16  L.  T.  Rep.  682) 
to  the  effect  that  the  contingent  interest  of  John 
MLUs  Wills  under  the  trusts  of  his  grandfather's 
wiU  comprised  in  the  settlement  of  Feb.  1861  be- 
longed to  the  assignees  under  his  bankruptcy  aild 
not  to  the  beneficiaries  under  the  settlement,  and 
claimed  that  the  interest  of  John  Mills  WiUs 
under  the  trusts  of  the  will  of  John  Mills  also 
belonged  to  the  assignees  under  his  bankmptcy, 
that  interest  having  at  the  date  of  the  bankruptcy 
been  in  the  "  possession,  order,  or  disposition  of 
the  bankrupt  "  by  the  consent  and  permission 
of  the  true  owner  thereof  "  within  the  meaning  of 
the  Bankruptcy  Act  1849,  s.  125,  and  that  the 
fund  in  court  should  therefore  be  paid  out  to  him 
for  distribution  amongst  the  creditors. 

At  the  date  of  the  bankruptcy  of  John  Mills 
Wills  his  two  children  were  iniants.  One  of  them 
a  mai-ried  woman,  and  her  husband,  were  made 
respondents  to  the  petition. 

The  following  judgment  was  delivered  by 

Kekewich,  J. — This  caoe  is  not  an  easy  one. 

The  petition  dealing  with  the  fund  belonging  to 

the    assignee  in    bankruptcy   was,  in  the  first 

instance,  presented  on  the  footing  that  the  Yice- 
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Ghancellor'B  decision  in  Bensley  t.  WUU  (16  L.  T. 
B«p.  582)  settled  the  whole  question,  and  that 
really  the  settlement  under  which  the  respondents 
claim  was  void  and  declared  to  be  void  by  the 
Vioe-Chancellor.  Without  saying  that  Hensley 
T.  WUIb  {ubi  sup.)  is  not  in  point,  and  is  not 
deserving  of  attention  in  this  case,  it  does  not,  I 
tiiink,  puiport  to  decide  the  point  with  which  we 
are  now  dealing.  It  referred  to  the  same  settle- 
ment, but  to  a  different  fund.  Why,  if  the 
decision  in  Hensley  v.  Wills  {ubi  sup.)  applies 
directly  to  this  fund,  and  applies  to  the  same 
settlement,  was  not  it  dealt  with  at  that  time  P 
If  the  argument  and  decision  in  Hensley  v.  WiUs 
(uhi  sup.)  applied  to  this  fund  also,  why  was  this 
fund  left  intact  for  so  long  after  P  There  is  no 
answer.  And  it  would  not  oe  a  true  answer,  if  it 
were  attempted  to  be  put  forward,  to  say  that  the 
learned  judge  did  not  know  of  this  fund  because 
it  was  in  the  same  settlement  and  the  same  parties 
claimed.  The  report  of  Hensley  v.  Wills  {ubi 
tup.),  of  course,  can  be  relied  on,  but  I  con- 
fess that  I  do  not  think  that  it  is  a  very 
safe  guide.  I  should  not  feel  myself  at  liberty 
to  say  that  I  would  not  follow  it  if  I  thought  it 
was  directly  in  point,  but  I  do  not  think  that  it  is. 
And  without  going  so  far  as  to  say  that  I  ignore 
it,  I  do  not  find  sx&cient  guidance  in  it  to  enable 
me  to  come  to  a  conclusion  based  npon  it.  It 
was  assumed  there  that  this  settlement  was  volun- 
tary. That  was  part  of  the  common  ground. '  It 
is  now  said  that  it  does  not  matter  whether  the 
settlement  was  voluntary  or  not.  I  am  not  sure 
thab  it  does,  but  still  I  have  got  to  deal  with  it, 
and  my  opinion  on  the  evidence  before  me  is, 
that  it  was  not  a  voluntary  settlement.  The 
bankrupt's  wife  and  her  sister  have  not  been 
cross-examined,  and  although  their  evidence  was 
wanting  in  precision  as  to  the  dates  and  other 
details,  still  I  think  it  is  to  be  relied  on  to  this 
extent,  that  she  gave  up  money  which  was  hers  to 
her  husband  on  the  bargain  that  he  should  make 
a  settlement  of  this  other  property.  Not  a  par- 
ticular settlement,  not  a  settlement  in  any  par- 
ticular form,  but  a  settlement  on  her  and  her 
children.  [His  Lordship  discussed  the  evidence, 
and  continued  :]  I  decide,  therefore,  that  it  is 
not  a  voluntary  settlement  or  disposition.  Now 
comes  the  question,  who  was  the  "  true  owner." 
That  I  do  not  think  it  necessary  to  decide.  I  am 
not  suro  who  was  the  true  owner,  and  I  am  not 
disposed  to  investigate  a  question  which  in  my 
point  of  view  is  not  really  essential  to  the  decision 
of  this  case,  there  being  a  great  deal  of  law 
to  be  considered  with  which  we  are  not  now 
concerned.  But  I  cannot  come  to  the  con- 
clusion that  the  assignor  was  the  tine  owner. 
Tou  cannot  say  that  for  the  purpose  of  order 
ajid  disposition  or  true  ownership  the  assignor  is 
the  true  owner.  There  never  were  any  trustees, 
in  the  proper  sense  of  the  word,  of  the  settlement, 
so  that  there  are  no  true  owners  there.  Were 
the  wife  and  children  the  true  owners  P  I  leave 
that  undetermined.  I  think  that  Wood,  V.C.,  in 
Hensley  v.  Wills  [ubi  sup.),  considered  that  notice 
by  them  would  have  been  sufficient ;  that  is  to  say, 
notice  by  persons  claiming  under  the  voluntary 
settlement  even  would  have  been  sufficient.  But 
he  does  not  go  so  far  as  to  say  that  they  are  the 
persons — the  true  owners — whose  consent  most 
be  given,  or  whose  consent  is  sufficient  to  give, 
the  property  to  the  assignee  in  bankruptcy.    I  do 


not  see  any  reason  why  I  should  decide  a  ques- 
tion which  he  has  left  at  large.  I  think  the  case 
turns  upon  this :  What  notice  was  given  of  tUs 
deed  P  It  is  a  perfectly  good  deed.  No  notiae 
was  given  to  the  trustees  of  the  wiU  from  which 
the  property  came.  I  think  that  it  is  perfectly 
clear  that  no  notice  was  given  to  them  at  tl>» 
time,  and  I  do  not  think  it  reasonably  clear  that 
any  notice  was  given  to  them  directiy  before  th» 
bankruptcy.  [His  Lordship  considered  the  facts 
of  the  case,  and  continued :]  The  assignee  in 
bankruptcy  does  not  seem  va  have  known  any- 
thing about  the  settlement  at  all,  and  made  no 
claim  whatever.  But  there  is  a  claim  by  persons 
coming  before  the  settlement.  Those  parties  are 
before  the  court,  and  those  parties  come  forward 
and  claim  the  fund.  I  am  told  that  the  present 
case  depends  on  Stuart  v.  CoekereU  (L.  Rep. 
8  Eq.  607),  which  is  a  strong  authority.  It 
is  followed  in  Be  Bussell's  Policy  Trusts  (27 
L.  T.  Eep.  706;  L.  Rep.  15  Eq.  26),  which  has 
no  value  as  confirming  Stuart  v.  Cockerel!  (vbi 
«wp.),  because  it  is  not  a  case  of  the  same  kind. 
There  was  a  policy  in  an  insurance  office,  and 
one  question  argued  was  whether  notice  bv  con- 
versation was  good,  a  notice  in  writing  not  having 
been  required.  The  question  was  whether  such  a 
notice  was  enough  to  take  the  case  out  of  the 
order  and  disposition  of  the  bankrupt  who  effected 
a  policy  on  lus  own  life,  and  the  court  held  that 
the  conversation  was  sufficient.  The  point  in 
that  case  was,  that  this  notice  to  the  office  was 
before,  as  I  understand,  he  became  bankrupt,  but 
at  any  rate  before  any  claim  by  the  trustee  in 
bankruptcy  was  made.  The  trustee  in  baiikmpt<7 
could  not  have  claimed  on  account  of  there 
being  no  bankruptcy,  but  what  was  decided  was 
this,  that  directly  the  office  was  told  that  there 
was  someone  else  to  claim,  then  the  order  and 
disposition  was  gone.  In  the  present  case  I  think 
that  the  proper  inference  from  all  the  facts  is, 
that  the  trustees  of  the  will  knew  of  the  settle- 
ment before  they  knew  that  the  assignee  in  bank- 
ruptcy claimed.  That  being  so,  it  seems  to  me 
that  the  trustees  should  hold  the  fund — that  is  to 
say,  they  would  hold  it  if  they  still  had  it  in  trust  ! 
— for  the  persons  claiming  under  the  settiement.  ! 
and  not  for  the  assignee  in  bankruptcy.  It  seems 
to  me.  therefore,  that  the  petition  must  be  dis- 
missed with  costs. 

From  that  decision  the  official  assignee  now 
appealed. 

Muir  Mackenzie  (with  him  W.  Higgins)  iat  the 
appellant.  —  The  question  here  turns  on  the 
reputed  ownership  clause  in  the  Bankruptcy  Law 
Consolidation  Act  1849,  sect.  125,  which  is  the 
same,  substantially,  as  sect.  41  (iii.)  of  the  Bank- 
ruptcy Act  1883.  The  case  is  reported  on  a  point 
arising  before  Wood,  V.C.,  whose  decision  practi- 
cally covers  the  present  case : 

Hensley  v.  Wills,  16  L.  T.  Eep.  582. 
The  learned  Vice- Chancellor  followed 

Be  Bawbone's  Trusts,  3  K.  &  J.  300,  476. 
He  referred  also  to 

Joy  v.  Campbell,  1  Sch.  &  Lef.  328. 

Herbert  Beed,  Q.C.,  Dibdin,  and  ErringUm,  for 
the  respondents,  were  not  called  upon  to  argue. 

T.  T.  Methold  for  the  official  solicitor. 

LiifDLET,  L.J.,  after  stating  the  facts  of  the 
case,  and  reading  sect.  125  of  tiie  Bankrupt  Law 
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Consolidation  1849,  continued : — ^It  is  not  dispnted 
that  the  interest  under  the  trusts  of  the  wiU  of 
John  Mills  conies  within  the  terms  "goods  and 
chattels  "  as  used  in  that  section.  What  we  have 
to  decide  is,  whether  the  fund  was  in  the  bank- 
mpt's  "  possession,  order,  or  disx>OBitaon  "  "  by  the 
consent  and  permission  of  the  true  owner  thereof." 
If  the  persons  appointed  by  the  settlor  ae  trustees 
of  the  settlement  of  Feb.  1861  were  the  "  true 
owners"  within  the  meaning  of  the  section,  they 
dearly  never  consented  to  the  fund  remaining  in 
the  possession,  order,  or  disposition  of  the  bank- 
nipt  settlor,  since  they  had  no  knowledge  of  their 
having  been  so  appointed  trustees  until  after  the 
settlor  became  mnkrupt.  If,  as  I  think,  the 
correct  view  is  that  the  trustees  were  not  the 
"tme  owners,"  but  that  the  beneficiaries  were, 
then,  inasmuch  as  one  wtua  a  married  woman,  and 
some  of  them  were  infants,  they  were  incapable  of 
consenting,  and  it  is  impossible  for  the  assignee 
in  bankruptcy  to  successfally  contend  that  the 
ftind  remained  in  the  bankrupt's  possession  with 
tiie  consent  of  the  beneficiaries.  It  appears  to 
me,  therefore,  that  on  those  grounds,  without  going 
into  the  one  upon  which  Kekewich,  J.  bas^  his 
dedaon,  this  appeal  must  be  dismissed  with 
costs. 
Lopes  and  Rigbt,  L.JJ.  delivered  judgment 

to  the  same  effect.  4        1  j .  , 

Appeal  disTmssed, 

Solicitor  for  the  appellant,  Richard  Ballard. 

Solicitors  for  the  respondents.  Pitman  and  Sons, 
agents  for  Jones,  Macintosh,  and  Dixon,t  Cardiff ; 
The  Official  Solicitor. 


Monday,  July  29. 

(Before  Lindlet,  Lopes,  and  Rigbt,  L.JJ.) 

Be  Fabnham  (a  Lunatic),  (a) 

OBIGINAI.    APPLICATION    TO    THE    LOBDS 
JUSTICES  SITTING  IN  LUNACY. 
Lunatie — Bankruptcy — Adjudication  after  debtor 
found  a  lunatic — Property  of  bankrupt  taJcen  by 
tntsUe  subject  to  powers  of  court  in  lunacy — 
Bankruptcy  Act  1883  (46  &  47  Vict.  c.  42),  «.  47, 
suh-iect.    1 — Lunacy  Act  1890  (53  Vict.  c.  5), 
««.  117, 129. 
Where  a  person  found  lunatic  by  inquisition  has 
been  subsequently  adjudicated  a  bankrupt,  and  a 
trustee  in  bankruptcy  has  been  appointed,  the 
trustee  in  bankruptcy  can  only  take  the  bank- 
rupfs  property  subject  to  the  pow&rs  of  the  court 
in  lunacy  under  the  Lunacy  Act  1890.     And  the 
court,  in  the  exercise  of  its  discretion,  having 
regard  to  the  value  of  the  lunatic's  estate,  vriU 
protect  him  by  retaining  su^:h  property  noticith- 
standing  the  bankruptcy. 
Whether  a  lunatic  can  be  validly  adjudicated  a 

bankrupt,  quaere. 
AsuxHONS  was  taken  out  by  the  trustee  in  the 
hankruptcy  of  W.  Famham,  a  lunatic,  asking  that 
«ertain  chattels — i.e.,  chests  of  silver  plate — which 
had  been  deposited  in  court  in  the  lunacy,  might 
he  delivered  out  to  the  applicant  as  being  property 
of  the  bankrupt. 

The  application  was  opposed  by  the  lunatic's 
wife,  who  had  been  appointed  committee  of  his 
person  and  estate. 
Famham  had  been  found  a  lunatic  by  inqnisi- 

{«)  Bepotted  by  E.  A.  Scbatchlet,  Esq.,  Barrister-at-Law. 


tion  on  the  6th  Aug.  1893,  and  the  committee  was 
appointed  at  the  same  time. 

In  Nov.  1893  some  judgments  were  recovered 
against  the  lunatic,  and  executions  were  issued, 
nnder  which  the  sheriff  seized  some  of  his  goods, 
and  retained  possession  of  them  for  twenfy-one 
days.  This  retainer  being,  under  sect.  1  of  the 
Bankruptcy  Act  1890,  made  an  act  of  bankruptcy, 
a  bankruptcy  petition,  founded  on  that  act  of 
bankruptcy,  was  presented  by  a  creditor,  and  a 
receiving  order  was  made  against  the  lunatic  on: 
the  17th  March  1894.  A  trustee  was  appointed, 
and,  on  the  19th  May  1894,  the  adjudication  of 
bankruptcy  was  made. 

On  the  19th  Mai-uh  1895  an  order  was  made  in 
lunacy  that  the  chattels  in  question,  which  had 
been  deposited  in  a  bank  in  the  name  of  the 
lunatic's  wife,  should  be  deposited  in  court  in  the 
limacy. 

The  wife  had  claimed  the  chattels  as  her  own 
property,  under  an  alleged  verbal  gift  thereof 
made  to  her  hj  her  husband  in  Dec.  1892,  before 
the  lunacy.  But,  on  its  bein^  pointed  out  that 
this  gift  would  be  void  as  agamst  the  trustee  in 
the  bankruptcy,  under  sect.  47,  sub-sect.  1,  of  the 
Bankruptcy  Act  1883,  she  withdrew  this  claim, 
and  assei-ted  a  claim  to  the  chattels  only  in  the 
character  of  committee  in  the  lunacy. 

On  the  28th  March  1895  the  Bankruptcy  Court 
made  an  order  declaring  that  the  chattels  were 
the  property  of  the  trustee  in  the  bankruptcy, 
subject  to  the  directions  of  the  judge  in  lunacy. 

The  summons  was  then  taken  out  by  the 
trustee  with  the  view  of  obtaining  delivery  of  the 
chattels  to  him,  which  now  came  on  for  hearing. 

Sujinfen  Eady,  Q.C.  (with  him  B.  J.  Parker)  for 
the  applicant. — Two  questions  arise  in  this  case : 
First,  Can  a  lunatic  be  ^-alidly  adjudicated  bank- 
rupt at  all  ?  Here  the  lunatic  has  been  adjudicated 
bankrupt  in  respect  of  an  act  of  bankruptcy,  there 
having  been  a  seizure  by  the  sheriff  of  goods  of 
the  lunatic,  which  goods  were  held  for  twenty-one 
days,  and  a  receiving  order  was  subsequently 
made  against  the  lunatic.  [Lopes,  L.J. — In 
Be  James  (50  L.  T.  Rep.  471 ;  12  Q.  B.  Div.  332), 
where  it  appeared  to  be  for  the  benefit  of  a  lunatic, 
the  court  under  sect.  148  of  the  Bankruptcy 
Act  1883  gave  leave  to  the  committee  in  the 
name  of  the  lunatic  to  file  a  declaration  of  insol- 
vency, or  to  present  a  bankruptcy  petition,  under 
sect.  4  (/.)  of  that  Act.]  I  submit  that  a  lunatic 
adversely  to  himself  can  be  adjudicated  bank- 
i-upt: 

Ex  parte  Calien,  39  L.  T.  Rep.  645;  10  C'li. 
Div.  183 : 

Be  Lee,  48  L.  T.  Eep.  193  ;  23  Ch.  Div.  216. 

It  is  clear  that  a  lunatic  can  be  sued,  and  there- 
fore he  can  be  made  bankrupt : 
Anon.,  13  Vea.  590. 

[LiNDLEY,  L.J. — A  lunatic  cannot  at  all  events 
commit  an  act  of  bankruptcy  involving  an 
intent  unless  during  a  lucid  interval:  Ex 
parte  Stamp;  Be  Speiice  (De  G.  345.)]  As 
to  the  regularity  01  the  bankruptcy,  I  say 
that  it  is  right,  and  cannot  be  set  aside,  and  that 
the  title  of  the  trustee  in  bankruptcy  is  made  out. 
Then,  as  the  adjudication  was  made  after  the 
lunatic  had  been  so  found  by  inquisition,  the 
second  question  is,  whether  the  trustee  in  bank- 
raptcy  md  not  take  the  property  of  the  bankrupt 
subject  to  the  discretionary  jurisdiction  of  the 
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court  in  lunacy  under  sects.  117  and  129  of  the 
Lunacy  Act  1890.  As  to  that  question,  I  submit 
that  this  is  not  a  case  like  Home  v.  Fountain 
(61  L.  T.  Eep.  510;  23  Q.  B.  Div.  264)  or  Be 
Leavedey  (64  L.  T.  Rep.  269;  (1891)  2  Ch.  1). 
The  sole  point  here  is,  whether  the  court  shall 
apply  for  the  benefit  of  the  lunatic  someone 
else's  property,  for  the  plate  in  question  was  not 
the  bankrupt's  property  at  all.  He  had  made  a 
settlement  of  it.  That  settlement  having  been 
set  aside,  the  subject-matter  of  it  vests  in  the 
trustee  in  bankruptcy.  The  contest  is  therefore 
between  the  trustee  in  bankruptcy  and  the  lunatic's 
wife ;  the  banki-upt  lunatic  is  not  concerned  at 
all.  The  effect  of  the  bankruptcy  was  to  set 
aside  the  settlement  and  divest  the  property  from 
the  beneficiary,  the  wife,  and  vest  it  in  the  trustee 
in  bankruptcy,  and  not  from  the  bankrupt  in 
the  trustee  in  bankruptcy : 

Ite  Hindu,  37  L.  T.  Eep.  768 ;  7  Ch.  Div.  26. 

[BiGBT,  L.J. — In  that  case  the  property  was 
paid  in  lunacy  by  mistake.]  As  to  the  juris- 
diction of  the  court  sitting  in  lunacy  to  impound 
the  property,  I  say  that  none  of  the  old  cases  apply. 
This  is  a  case  which  comes  for  the  first  time 
before  the  court. 

Warmington,  Q.C.  and  S.  0.  Bxiekmaster  for  the 
respondents. — The  title  of  the  trustee  in  bank- 
ruptcy must  be  subject  to  the  provisions  of 
sect.  129  of  the  Lunacy  Act  1890.  Then  sect.  117 
of  that  statute  empowers  the  court  to  raise  money 
by  disposing  of  property  of  a  lunatic  to  be  applied 
to  the  purposes  specified  in  that  section. 
Where  a  settlement  has  been  set  aside  as  void  as 
against  the  trustee  in  bankruptcy  of  the  settlor, 
under  sect.  47  of  the  Bankruptcy  Act  1883.  the 
trustee  is  not  entitled  to  stand  in  the  place  of  the 
beneficiaries  under  the  avoided  settlement : 

Sanguinetti  v.  Stuckey't  Banking  Company  Limited, 
71  L.  T.  Eep.  872  ;  (1895)  1  Ch.  176. 

Creditors  can  only  be  allowed  to  take  property 
belonging  to  a  lunatic  subject  to  proper  pro- 
visions being  made  for  his  maintenance : 

Re  Winkle,  70  L.  T.  Bep.  710 ;  (1894)  2  Ch.  519. 
As  regards  the  first  point,  it  is  stated  in  Williams 
on  Bankruptcy  (3ra  edit.  p.  5)  that  it  is  an 
open  question  whether  a  lunatic  can  be  validly 
made  a  bankrupt.  [LoPES,  L.J. — Bobson  takes  a 
different  view  (7th  edit.  p.  119).  The  authorities 
he  gives  for  his  opinion  are  Anon.  (13  Ves.  590) ; 
and  also  Ex  parte  Layton  (6  Yes.  433).]  That  is 
a  case  which  is  in  our  favour. 

B.  J.  Parker  in  reply. — In  cases  relating  to 
creditors,  likeiJe  Plenderleith  (69  L.  T.  Bep.  325  ; 
(1893)  3  Ch.  332),  where  the  court  had  control  over 
a  fund  and  a  single  creditor  applied,  the  court 
would  not  deal  with  that  fund  without  making 
provision  for  the  lunatic.  A  charging  order  puts 
creditors  on  no  better  footing.  But  a  trustee  in 
banki-uptcy  is  not  in  an  analogous  position  to  a 
creditor.  By  the  Lunacy  Act  1890  the  court  is 
empowered  to  deal  with  the  property  of  a  lunatic. 
I  bay  that  this  is  not  property  of  the  lunatic.  It 
belongs  to  a  bankrupt  lunatic's  tnistee,  and  is  no 
longer  applicable  for  administration  by  the  court 
in  lunacy.  What  brings  into  operation  the 
principle  of  Be  Plenderleith  (%ibi  sup.)  is  the  fact 
that  the  court  has  control  over  particular  pro- 
perty belonging  to  a  lunatic,  and  in  this  case  it 
had  no  control  over  the  property  until  after  the 


title  of  the  trustee  in  bankruptey  accrued.  The 
property  was  not  then  within  the  jurisdiction  in 
lunacy  at  all.  This  case  is  therefore  absolutely 
distinguishable  from  the  cases  of  which  Re 
Plenderleith  is  a  type. 

LiNDLEY,  L.J. — This  is  an  application  by  the 
trustee  in  bankruptey  of  a  lunatic,  Mr.  Faniham, 
that  certain  articles  of  silver  plate  now  deposited 
in  court  in  this  matter  may  be  delivered  out  to 
him.  The  summous  raises  a  question  of  some 
little  difficulty.  Before  I  allude  to  the  legal 
aspect  of  the  case  I  will  state  shortly  those  fact* 
which  give  rise  to  the  controversy.  In  Aug. 
1893  Mr.  Famham  was  fovind  lunatic  by  inqoisi- 
tion,  and  a  committee  has  been  appointed.  In 
May  1894  he  was  adjudicated  bankrupt,  the  act 
of  bankruptey  being  that  the  sheriff  had  seized 
and  been  in  possession  for  twenty -one  days,  which 
is  sufficient  to  constitute  an  act  of  bankrupts 
imder  sect.  1  of  the  Bankruptey  Act  1890.  It  is 
not  necessary  for  me  to  i-ead  that  section.  The 
next  fact  which  is  of  importance  is  this,  that  in 
March  1895  the  master  in  lunacy  directed  the 
plate  which  is  in  question  to  be  brought  into 
court,  and  on  the  28th  March,  which  waa  after- 
wards, an  order  was  made  in  bankruptey  for 
delivery  of  that  plate  to  the  trustee,  subject  to 
the  directions  of  the  judge  in  lunacy.  This 
summons  has  been  taken  out  in  order  to  obtain 
the  sanction  of  the  judge  in  lunacy  for  the  delivery 
up  of  this  plate.  The  committee  of  the  lunatic  is 
his  wife,  and  at  one  period  she  set  up  a  claim  to 
this  plate  under  an  alleged  gift  by  her  husband 
to  her,  which  she  said  was  made  in  Dec.  1892  or 
Jan.  1893.  She  supported  that  claim  by  an  affidavit 
comprising  a  memorandum,  which,  coupled  with 
the  alteration  of  the  address  on  the  chests  wherein 
the  plate  was  conteined,  looks  like  a  gift  from  the 
husband  to  her.  But  it  was  pointed  out,  and  she 
was  advised,  that,  if  it  was  a  gift  to  her,  being 
within  two  years  of  his  bankruptey,  it  was  liable 
to  be  set  aside  under  sect.  47  of  the  BankruptCT 
Act  1883,  and,  consequently,  she  abandoned  aU 
claim  to  that.  The  point  is  an  important  one, 
and  I  shall  have  to  allude  to  it  again  pi-esently 
It  was  because  she  abandoned  all  claim  to  it  as  a 
gift  to  her  that  she  was  advised  that  she  ought, 
nevertheless,  to  assert.,  I  do  not  say  her  right  as 
committee  to  it,  but  to  bring  before  the  notice  of 
the  Bankruptey  Court  the  fact  that  the  plate  ww 
under  the  control  of  the  judge  in  lunacy,  and 
could  not  1}e  parted  with  without  his  order. 
Now  the  legal  questions  which  arise  are  these: 
First  of  all,  there  is  the  broad  question,  and 
it  is  an  important  one,  whether  a  person  who 
has  1)een  found  lunatic  by  inquisition  can  be 
adjudicated  a  bankrupt  at  all.  That  question  is 
by  no  means  so  free  from  difficulty  as  at  first 
sight  appears.  There  is  no  doubt  whatever  that 
the  Ist  section  of  the  Bankruptey  Act  1890 
applies  in  terms  to  all  debtora,  and,  as  Mr.  Buck- 
master  has  pointed  out,  all  debtors  include  not 
onhr  lunatics  but  infants.  But  there  may  be  a 
difficulty  in  holding  that  an  infant  coidd  be 
adjudicated  a  bankrupt  under  that  section,  and  a 
difficulty  in  holding  that  a  lunatic  could  be  so 
adjudicated.  It  appears  that  this  doubt  about 
the  validity  of  adjudications  in  bankruptey  against 
limatics  is  a  very  old  one,  and  has  not  yet  been 
altogether  removed.  I  do  not  propose  on  the 
present  occasion  to  solve  that  doubt.  I£  it  were 
necessary  to  do  so,  I  should  like  to  look  a  little 
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more  closely  than  I  have  done  into  the  course 
that  legislation  has  taken  ahout  lunatics,  and  into 
the  authorities.    But  I    shall  assume,  for   the 
purpose  of  the  present  decision,  that  Mr.  Famham 
has  been  validly  adjudicated  a  bankrupt,  and  that 
his  trustee  has    been  validly  appointed.    Now, 
assumin?  that,  Mr.  Swinfen  Eady  says  that  every- 
thing follows  in  his  favour,  and  that  the  court 
ought  to  direct  this  plate  to  be  handed  over  to  the 
trustee  in  bankruptcy.    But  it  has  been  pointed 
out,  and  I  think  very  properly,  that  inasmuch  as 
this  lunatic   was   adjudicated  a   bankrupt  some 
time  after  be  was  found  a  lunatic  by  inquisition, 
the  trustee  in  bankruptcy  must  take  the  property 
subject  to  the  powei-s  of  the  judge  in  lunacy  con- 
ferred by  the  Lunacy  Act  1890.    Sects.  117  and 
120  of  the  Lunacy  Act  1890  vest  in,  or  confer 
upon,  the  judge  in  lunacy  various  powers,  among 
others  power  to  apply  the  estate  of  a  lunatic  in 
discharge  of  his  debts.    Although  I  believe  it  is 
perfectly  well  settled  that  a  lunatic  can  be  adjudi- 
cated a  bankrupt  under  the  direction  of  the  com- 
mittee acting  under  the  order  of  the  judge  in 
lunacy,  yet  there  is  a  question  whether  he  can 
be  validly  adjudicated  apai-t  from  that  direction. 
Kow,  supposing  that  the  trustee  takes  subject  to 
the  statutory  powers,  the  main  point  in  Mr.  Eady's 
argument   is  answered.     And  I  think  that  Mr. 
Warmington  was  quite  right  in  saying  that,  what- 
ever may  be  true  of  the  actual  vesting  of  the 
property  in  the  trustee,  it  does  not  follow  that 
the  trustee    may  take    the    property    which    is 
BO  vested    in    him    except    subject   always    to 
the  jurisdiction  which  has  accrued  before   the 
bankruptcy  to   the  judge  in  lunacy  under   the 
inquisition.  I  think  that  that  is  a  good  answer  to 
his  argument  so  far  as  that  goes.    Then  Mr.  Eady 
said:  "Well,  but  this  property  is  not  the  bank- 
rupt's property  at  all ;  you,  the  judge  in  lunacy, 
have  nothing  to  do  with  it ;  it  was  the  property  of 
his  wife."    He  added  :  "  If  you  look  at  sect.  47  of 
the  Bankruptcy  Act  1883,  it  enacts  that  any  settle- 
ment of  property  is  void  if  it  is  made  within  two 
years  of  the  bankruptcy."    It  was  admitted  on 
all  hands,  looking  to  the  last  words  of  that  section, 
that  any  gift  of  property  is  void  as   against  a 
trustee  in  bankruptcy.    Then  he  said :  "  It  was 
not  void  as  between  the  husband  and  wife ;  and, 
therefore,  although  the  trustee  in  bankruptcy  is 
entitled  to  this  property  under  sect.  47,  he  is  en- 
titled to  say  that  it  is  not  the  husband's  property 
but  the  wife's  ;  and  if  it  is  the  wife's,  it  never 
ought  to  have  been  handed  over  to  the  judge  in 
lunacy,  and  it  vests  in  the  trustee  in  bankruptcy 
by  a  title  which  does  not  concern  the  judge  in 
lunacy."    That  is  ingenious ;  but  when  you  come 
to  look  at  the  section,  and  consider  the  meaning 
of  it,  I  think  that  that  argument  is  unsound. 
In  fact,  it  has  been  dealt  with  judicially,  and 
condemned  judicially,  by  Chitty,  J.  in  the  case  of 
Sanguinetti  v.  Stuckey  i  Banking   Company  (71 
■L.  T.  Rep.  872 ;  (1895)  1  Ob.  176).  If  the  settlement 
is  void  as  against  the  trustee  in  bankruptcy,  it  is 
void.    That  does  not  mean  that  the  property,  the 
subject  of  the  settlement,  vests  in  the  trustee  by 
•a  title  which  overrides  both  that  of  the  donor  and 
the  donee.    The  settlement  being  void,  the  pro- 
perty reverts  to  the  donor;  and  it  is  as  the  donor's 
property  that  it  vests  in  the   trustee  in  bank- 
roptcy,  and  must  be  distributed.    That  was  the 
view  taken  by  Chitty,  J.  of  this  section  in  Bangui- 
•MttCt  case  {vbi  »up.),  and  1  think  that  that  is  right. 


Therefore  the  trustee  can  only  take  the  plate  in  this 
case  if  it  is  the  property  of  the  donor,  that  is  to 
say,  the  lunatic.  Then,  if  it  is  the  property  of 
the  lunatic,  it  is  snbject  to  the  order,  disposition, 
and  jurisdiction  of  the  judge  in  lunacy  which 
had  accrued  before  the  adjudication.  If  that  is 
so,  we  look  and  consider  what  is  the  proper  mode 
of  exercising  the  discretion  which  the  court  has 
as  regards  allowing  the  pi-operty  of  the  lunatic  to 
go  to  his  creditors.  First,  will  the  court  always 
do  it?  It  is  the  province  of  the  court  to  look 
after  the  lunatic  and  his  interests.  Now,  we  are 
told  that  in  the  present  case,  the  state  of  affairs 
is  such  that  it  will  be  contrary  to  the  benefit  and 
interests  of  the  lunatic  if  we  allow  this  property 
to  be  distributed  among  his  creditors.  We  are 
bound  to  protect  him,  and  having  seen  our  way  to 
give  a  sufficient  answer,  and  a  proper  answer,  to 
all  the  arguments  of  the  trustee,  the  conclusion  we 
have  arrived  at  is,  that  this  summons  onght  to 
be  dismissed,  and  dismissed  with  costs. 

Lopes,  L.  J. — I  am  of  the  same  opinion.  One 
question  arises  which  no  doubt  is  a  very  important 
one  ;  that  is,  whether  the  lunatic  can  be  adjudi- 
cated a  bankrupt.  At  the  present  moment  that  is 
rather  in  the  nature  of  an  open  question.  There  is 
certainly  no  direct  decision  in  regard  to  that.  It  is  a 
very  important  matter,  and  a  matter  with  regard 
to  which  I  should  like  to  give  a  great  deal  more 
consideration  than  I  have  given  to  it  at  present 
before  expressing  any  opinion  with  regard  to  it.  I 
propose,  therefore,  to  leave  that  an  open  question 
as  it  has  been  left  hitherto.  But  I  will,  for  the 
purposes  of  this  case,  assume  that  a  lunatic  can 
be  adjudicated  a  bankrupt.  Then  arises  this 
point  with  regard  to  how  far  this  plate  has  vested 
in  the  trustee  in  bankruptey  for  the  benefit  of  the 
creditors,  or  whether  it  is  not  subject  to  the  dis- 
position of  the  judge  in  lunacy.  Now,  the  first 
and  most  important  question  of  all  to  consider  is 
with  regard  to  certain  dates.  Mr.  Famham  was 
found  a  lunatic  on  the  6th  Aug.  1893.  In  Nov.  1893 
judgment  and  execution  were  obtained  a^nst 
him.  On  the  19th  May  1894  he  was  adjudicated 
a  bankrupt.  But  it  must  be  recollected  that  this 
adjudication  in  bankruptey  was  after  the  time 
when  Mr.  Famham  was  found  to  be  a  lunatic. 
Then  the  consideration  arises  whether  or  not  the 
jurisdiction  of  the  court  in  lunacy  does  not  take 
effect.  There  is  no  doubt  of  this,  I  apprehend,  that, 
subject  to  what  I  am  about  to  say,  the  property 
of  the  bankrupt  would  have  vested  in  the  trustee 
in  bankruptcy.  But  the  trustee,  in  my  judgment, 
took  bis  title  subject  to  the  power  contained  in 
sect.  117  of  the  Lunacy  Act  1890.  The  title  of  the 
trustee  was  acquired  subsequently  to  the  lunacy  ; 
and  being  acquired  subsequently  to  the  lunacy,  in 
my  judgment  it  cannot  be  enforced  in  bankruptey 
under  sect.  1  of  the  Act  1890.  That  being  ro,  in 
my  judgment,  this  plate  ia  subject  to  be  dealt 
with  by  this  court  according  to  ite  discretion.  In 
favour  of  the  trustee  in  bankruptcy  another  point 
was  taken  under  sect.  47  of  the  Bankruptey  Act 
1883.  It  was  said  that  this  property  was  the 
property  of  the  wife,  and  that  the  gift,  as  it  had 
been  made  within  two  years  of  the  adjudication  in 
bankruptcy,  was  void  as  against  the  trustee.  But. 
if  the  gift  was  void,  the  property  became  re-vested 
in  the  donor,  the  donor  being  a  lunatic ;  and  this 
point  is  completely  answered  by  SangxUnetti  v. 
Siuckey'a  Banking  Company  («6i  sup.).  What 
is  said  is  this:   The  trastee   in  bankruptcy  is 
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attemptii^  to  set  up  a  settleinent  which  he  him- 
self has  set  aside,  which  he  cannot  do ;  and  that, 
therefore,  this  property  never  vested  in  the  trustee 
in  the  same  way  as  the  other  property  did ;  and 
is,  under  sect.  117  of  the  Lunacy  Act  1890,  subject 
to  be  disposed  of  by  the  jud^  in  lunacy.  With 
that  I  agree.  If  that  is  so,  how  is  it  to  be  dealt 
with  P  There  is  abundance  of  authority — in 
point  of  fact  it  is  I  mav  say  essential — that  the 
matter  that  should  first  be  considered  in  dealing 
with  the  pioperty  of  the  lunatic  is,  what  is  for 
his  advantage  P  It  appears  here  that  there  are 
very  small  funds  indeed  that  can  be  applied  to  his 
maintenance ;  and  that,  without  the  fund  in  court, 
in  all  probability  he  will  become  a  pauper.  Under 
those  circumstances  I  am  of  opinion  that  it  is  the 
duty  of  this  court  to  have  this  fund  so  disposed 
of  that  it  shall  be  applied  towards  the  mainte- 
nance of  the  lunatic.  I  think  that  the  argument 
of  Mr.  Wanuington  was  right,  and  therefore 
that  this  application  should  be  dismissed  with 
costs. 

BiQBY,  L.J. — I  am  of  the  same  opinion.  I  am 
not  myself  satisfied  that  there  can  oes  an  adjudica- 
tion in  bankruptcy  against  a  lunatic  otherwise  than 
through  the  judge  in  lunacy  directing  the  com- 
mittee, in  the  name  of  the  lunatic,  to  commit  an 
act  of  bankruptcy.  There  are  reasons  which  show 
that  it  is  difficult  to  see  how  an  adjudication  in 
bankruptcy  can  operate  however  it  is  brought 
about.  How  can  a  lunatic  commit  an  act  of 
bankruptcy  P  That  is  one  question  that  has  to  be 
answered.  Again,  how  can  the  jurisdiction  of  the 
Court  of  Bankruptcy  be  set  up  without  the  con- 
sent of  the  judge  in  lunacy;  of  course,  as 
against  the  jurisdiction  and  the  administration  of 
the  judge  in  lunacy  P  By  the  prerogative  of  the 
Crown,  which  has  been  exercised  for  centuries, 
tl^'ough  the  Commissioners  in  Lunacy,  the  care  of 
the  lunatic,  and  the  disposition  of  his  estate,  is 
vested  in  the  Commissioners  in  Lunacy.  During 
the  centuries  in  which  that  jurisdiction  has  been 
exercised  cei-tain  rules  have  been  laid  down. 
Among  them  is  a  rule  which  appears  in  the  first 
instance  harsh,  that,  notwithstanding  the  just 
claims  of  creditors,  the  lunatic  must  be  taken  care 
of  first.  In  other  words,  the  inile  is  to  the  efiect 
that  the  lunatic  must  have  proper  maintenance 
provided  for  him  before  the  creditors  can  take  a 
single  penny.  That,  I  repeat,  is  the  law  as  it  has 
been  administered  by  the  Commissioners  in  Lunacy 
for  a  very  long  time  indeed.  I  do  not  determine 
that  question.  It  is  a  very  important  one.  It 
has  been  in  doubt,  and  it  will  remain  in  doubt 
until  it  is  expressly  raised  in  a  case  which  requii-es 
decision.  It  appears  to  me  that  without  in  the  least 
purporting  to  decide  that  there  can  be  an  adjudi- 
cation La  Dankruptcy  against  a  lunatic,  and  that 
there  has  been  such  an  adjudication  in  this  case 
— assuming  that  he  committed  an  act  of  bank- 
ruptcy by  allowing  goods  of  his  to  remain  in 
the  hands  of  the  sheriff,  and  that  everything  has 
gone  in  due  order — ^yet  that  adjudication  cannot 
in  any  way  oust  the  jurisdiction  of  the  judge  in 
lunacy,  or  interfere  with  any  principle  which  has 
been  established  as  regards  that  jurisdiction.  So 
that,  if  there  be  a  reasonable  case  for  doubting 
that  the  lunatic  could  be  properly  provided  for 
except  by  applying  some  portion  of  this  property 
for  bis  maintenance,  that  would  be  a  complete 
answer  to  this  application,  subject  only  to  the 
argument  brought  forward  by  Mr.  Swinfen  Eady. 


I  refer  to  the  argument  that  the  plate  in  questkm 
was  not  the  property  of  the  lunatic  at  all,  but 
that  it  was  the  property  of  his  wife,  to  whom  he 
had  given  it  before  the  lunacy,  and  before  the 
bankruptcy,  but  within  two  years  of  the  adjudi- 
cation in  bankruptcy.  That  gift,  Mr.  Swinfen 
Eady  urged,  was  perfectly  good  between  husband 
and  wife ;  but,  although  the  gift  was  a  gift  which 
he  assumed  to  remain  good,  the  propertv  of  the 
wife  was  subject  to  the  bankrupt's  debts,  and 
vested  in  the  trustee  in  bankruptcy.  That  depends 
on  the  proper  construction  of  sect.  47  of  the  Bank- 
ruptcy Act  of  1883.  Such  a  settlement  as  this  is 
assumed  to  be,  and  admitted  now  by  the  wife  to 
have  been,  subject  to  the  provisions  of  the  section, 
which  provide  that  such  a  settlement  shall  be 
void — void  as  against  the  trustee  in  bankruptcy. 
He  can  take  nothing  under  a  void  settlement. 
What  then  is  the  alternative  P  It  is  quite  plain 
that  the  Act  intended  that  the  property  shoold 
come  to  the  trustee,  but  not  as  the  property  of 
the  beneficiai-ies  under  the  settlement,  but  as 
though  the  settlement  never  had  existed ;  that  is 
to  say,  it  passes  as  the  property  of  the  bankrupt, 
the  lunatic.  That  being  so,  I  think  it  is  perfectly 
plain  that  the  jurisdiction  of  the  judges  in  lunacy 
over  all  this  property  exists,  and  cannot  be  ousted 
by  an  adjudication  in  bankruptcy,  even  if  it  be 
properly  made.  Therefore  the  ground  of  the 
application  fails,  and  the  application  should  be 
dismissed  with  costs. 

Application  dismisaed. 

Solicitors  for  the  applicant.  Field,  Roseoe,  and 
Co.,  agents  for  Deane  and  Hands,  Loughborongfa. 

Solicitors  for  Hke  respondent,  Prior,  Cft«rt*> 
and  AdAxms. 


Tuesday,  July  30. 

(Before  Linsley,  Lopes,  and  Bigby,  L.JJ.) 

The  Eabl  of  Shbewbbory  v.  The  Wibbal 

Bailways  Committee,  (o) 

APPEAL   FBOM  the    chancery   DIVISION. 

Arbitration — Award — Compensation  for  compul- 
sory purchase — Costs  of  reference — Umpire's  fee* 
— Taxation  of  costs — Lands  Clauses  ConsoUdch 
tionAct  1845  (8  <£•  9  Viet.  c.  18),  ss.  34,  ^— Lands 
Clauses  Consolidation  Act  1869  (»2  &  33  VieL 
c.  18),  s.  1. 

An  umpire  having  made  an  award  in  an  arbitra- 
tion under  the  Lands  Clauses  Consolidation  Ad 
1845,  the  landoumer,  whose  lands  were  beUu 
acquired  by  a  railway  company,  took  vp  the  awaii 
and  paid  the  umpire's  fees.  These  fees  were 
included  in  the  biU  of  costs  of  the  reference  which 
came  before  a  taxing  master.  The  taxing  maxter 
wholly  disallowed  them,  as  not  being  costs  pro- 
perly incurred  by  the  landowner  under  sect.  34 
of  the  Act.  The  railway  company  paid  the  hUl 
so  taxed,  but  declined  to  repay  to  the  landmofter 
the  aTnount  of  the  umpire's  fees. 

Held,  that  the  method  which,  if  pursued,  woM 
have  enabled  the  landoumer  to  compel  the  railway 
company  to  take  up  the  award,  under  sect.  35  (/ 
the  Lands  Clauses  Consolidation  Act  1845,  not 
having  been  followed  by  the  landowner,  there 
was  no  obligation  on  the  part  of  the  railvxof 
company  to  reimburse  him  the  amo/unt  of  0* 

(a)  Beportea  b;  £.  A.  Scsatoelkt,  £aq.,  Banisl«r«t-Lt«. 
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«in{>tf«'«/ee»,  which  teas  a  mere  voluntary  pay- 
ing not  recoverable  by  action. 

Edd  ako,  that  the  biU  having  been  taxed  and  the 
cods  disallowed,  the  master's  decision  in  the 
taxation  could  not  be  reviewed. 

Deeision  of  Bomer,  J.  (72  L.  T.  Rep.  895)  affirmed. 

This  action  was  brought  by  the  Earl  of  Shrewe- 
hiij  to  recover  the  amount  paid  bjhim  on  takine 
up  the  award  of  an  mnpire,  made  under  an  arbi- 
tration pursuant  to  the  Lands  Clauses  Consolida- 
tion Act  1845. 

The  defendants,  who  had  power  to  construct 
■certain  railways  in  the  county  of  Chester  under  a 
special  Act  of  Parliament,  gave  notice  to  the 
plamtiff,  on  the  4th  July  1892,  that  they  required 
to  purchase  a  portion  of  bis  lands,  and  were 
willing  to  treat  with  him  as  to  compensation. 
No  agreement  was,  however,  come  to  between  the 
parties. 

On  the  21st  Sept.  1893  the  plaintiff  gave  notice 
to  the  defendants  of  his  wish  to  have  the  amount 
settled  by  arbitration  in  manner  prescribed  by 
the  Lands  Clauses  Consolidation  Acts  and  claimed 
iX)mpensation  amounting  to  21,7002.  The  highest 
amount  offered  by  the  defendants  for  purchase 
money  and  compensation  was  9500L 

Aroitrators  were  appointed  on  each  side,  and 
the  arbitrators  appointed  an  umpire.  On  the 
arbitrators  disagreeing,  the  umpire  made  his 
award  on  the  11th  July  1894,  giving  the 
plaintifi  11,8652.  as  purchase  money  and  compen- 
sation. 

On  the  14th  July  1894  the  plaintiff  took  up  the 
award,  paying  to  the  umpire  the  sum  of  4102. 4».  6d. 
in  respect  of  nis  fees. 

The  costs  incidental  to  the  arbitration  and 
award  were  taxed  by  one  of  the  taxing  masters 
imder  sect.  1  of  the  Lands  Clauses  Consolidation 
Act  1869.  The  sum  of  4102.  4s.  6d.  was  included 
io  this  bill  for  the  plaintiff's  costs  as  brought  in 
for  taxation,  and  was  disallowed  by  the  master. 
The  rest  of  the  taxed  costs  of  the  arbitration 
amounted  to  7392. 14s.  6d.,  and  were  paid  by  the 
defendants.  The  sum  of  11,8652.  was  also  paid 
into  court  by  tbem  in  respect  of  the  purchase. 

The  defendants  refused  to  repay  to  the  plaintiff, 
on  his  demand,  the  umpire's  fees,  on  the  ground 
that  the  sum  of  4102.  4s.  6d.  had  been  properly 
disallowed,  and  that  they,  having  paid  to  the 
plaintiff  all  the  taxed  costs  incidental  to  the  arbi- 
tration and  award,  he  was  not  entitled  to  be  paid 
anjthing  further  in  respect  thereof. 

In  June  1895  the  action  came  on  for  trial  before 
Bomer,  J.,  when  his  Lordship  decided  (72  L.  T. 
Bep.  895)  that,  having  regard  to  sect.  35  of  the 
Lands  Clauses  Consolidation  Act  1845,  the  plain- 
tiff was  not  entitled,  as  against  the  defendants,  to 
take  up  the  award ;  and  that  the  umpire's  fees 
baring  been  disallowed  by  the  taxing  master, 
whose  decision  could  not  be  reviewed,  they  could 
not  now  be  recovered  by  the  plaintiff  in  an  action 
against  the  defendants. 

From  that  decision  the  plaintiff  now  appealed. 

wot,  Q.C.  and  T.  L.  Wilkinson  for  the  appel- 
lant.— Sect.  35  of  the  Lands  Clauses  Consolidation 
Act  1845  does  not  deprive  the  plaintiff  of  his 
rights  under  the  34th  section.  He  was  entitled, 
therefore,  to  take  up  the  award  in  the  ordinary 
way  on  payment  of  the  umpire's  fees,  and  can 
Tecover  them  from  the  defendant  company. 
Under  sect.  34  all  the  costs  of  and  incidentol  to 


the  arbitration  shall  be  paid  by  the  promoters  of 
the  railway,  unless  a  less  sum  than  that  offered 
by  the  company  has  been  awarded.  The  costs  of 
the  award  are  part  of  the  costs  of  the  reference  to 
arbitration : 

Be  An  Arbitratvm  between  Walher  and  Sons  and. 

Brou-n,  9  Q.  B.  Div.  434 ;  51  L.  J.  424,  Q.  B. ; 
Be  An  Arbitration  between  the  Autothreptic  Steam 
Boiler  Company  Limited  and  Townsend,  Hook, 
and  Co.,  59  L.  T.  Bep.  632 ;  21  Q.  B.  Div.  182. 

Sect.  35  is  silent  as  to  how  the  umpire's  fees 
are  to  be  paid.  As  to  what  are  costs  of  the  arbi- 
tration, see 

Bolliday  v.  Mayor,  ^c,  of  Wal^ld,  59  L.  T.  Bop. 

248,  at  p.  251 ;  20  Q.  B.  Div.  699,  at  p.  720; 
Re  Wraithby,  L.  Bep.  1  Ex.  54 ; 
Re  Owen  and   The  London    and    North-Westem 
Railway  Company,  17  L.  T.  Bep.  210  ;  L.  Bep.  3 
Q.  B.  54. 

Then  the  question  arises  whether,  assuming  that 
the  plaintiff  was  right  in  taking  up  the  award 
and  paying  the  umpire's  fees,  has  the  reference  to 
taxation  and  the  taxing  master's  decision  ope- 
rated to  bar  him  in  respect  of  his  present  claim  ? 
As  regards  that  question,  we  submit  that  the  taxing 
master  had  no  jurisdiction  to  consider  whether  the 
umpire's  fees  were  properly  inserted  in  the  biU  of 
costs.  He  had  only  to  consider  the  amount.  He 
had  no  power  to  go  into  the  question  of  liability 
at  all ;  that  is  not  his  function.  As  a  matter  of 
fact  the  taxing  master  never  did  consider  this 
amount  at  all;  he  declined  to  do  so.  When  he 
affected  to  decide  the  question  of  liability  as 
between  the  parties,  he  went  outside  his  function, 
which  was  limited  to  the  question  of  amount. 
Taxation  is  not  a  condition  precedent  to  the  right 
to  sue  for  the  costs  of  an  arbitration.  The  form 
of  action  appears  from 

Sliarpe  v.  The  Metropolitan  District  Railway  Com- 
pany, 40  L.  T.  Bep  416!  4  Q.  B.  Div.  645  ;  on 
app.,  5  App.  Cas.  425. 
The  plaintiff  has  paid  a  sum  of  money  which  the 
defendants  were  bound  to  pay.  The  taxing 
master,  as  we  say,  consented  to  the  withdraw^ 
of  these  fees  from  the  bill  of  costs,  and  there- 
fore the  plaintiff  is  entitled  to  make  this  claim 
now. 

Coxens-Hardy,  Q.C.  and  ifacnaghten  for  the 
respondents. — The  very  point  arising  in  this  case 
was  discussed  by  Cotton,  L.J.  in 

Sharps  v.  Tlie  Metropolitan  District  Railway  Com- 
pany, 40  L.  T.  Bep.  416  ;  4  Q.  B.  Div.  645,  at  p. 
656. 

The  point  was  also  considered  in 

Re  The  Bandbach  Charity  Trustees  and  the  North 

Staffordshire  Railway  Company,  37  L.  T.  Bep. 

391  J  3  Q.  B.  Div.  1. 
These  costs  hare  been  taxed,  and  the  view  taken 
by  Bomer,  J.  is  right.  This  is  an  attempt  to  get 
a  review  of  the  taxation.  The  taxation  having 
been  completed  there  is  no  appeal.  The  plaintiff 
could  only  proceed  by  way  of  an  application  for  a 
mandam,us  or  certiorari.  We  say  that  this  point 
disposes  of  the  whole  case,  althoueh  Bomer,  J. 
rested  his  decision  on  the  first  point. 
Witt,  Q.C.  replied. 

LiXDLBT.  L.J. — This  is  a  curious  action,  and  it 
is  one  which,  looking  at  it  from  a  merelv  moral 
point  of  view  apart  from  legal  principles,  one 
would  like  to  have  decided  in  the  plaintiff  s  favonr. 
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But  I  do  not  Bee  mj  waj  to  do  ao.  The  case 
arises  in  this  way :  The  defendants  took  some  land 
belonging  to  the  plaintiff  under  the  Lands  Clauses 
Consolidation  Act  1845.  There  was  an  arbitra- 
tion, and  a  reference  to  an  umpire.  The  umpire 
made  an  award  giving  the  plaintiff,  it  is  true,  less 
than  he  asked  for — that  is  immaterial — but  giving 
the  plaintiff  a  great  deal  more,  or  substantially 
more,  than  the  defendants  had  offered  him  for  the 
land  which  they  wanted.  Under  those  circum- 
stances it  became  the  duty  of  the  defendants, 
under  the  statute,  to  pay  the  costs  of  and  inci- 
dental to  the  arbiti-ation.  Tha*^,  I  take  it,  included 
the  expenses  of  the  award — the  umpire's  fees. 
There  is  a  method  (I  will  read  the  sections 
presently)  pointed  out  by  the  statute  which,  if 
pursued,  would  have  enabled  the  plaintiff  to 
compel  the  defendants  to  take  up  that  award^ay 
all  those  costs,  and  give  him  a  copy  of  it.  That 
was  the  plaintiff's  right  before  he  paid  anything. 
He  was  under  no  obligation  himself  to  pay  any- 
thing ;  he  had  a  right  under  the  statute  to  compel 
the  defendants  to  pay  the  whole  of  the  costs. 
But  he  did  not  pursue  his  rights,  he  did  not  foUow 
the  provisions  of  the  statute  at  all.  -  He  had  no 
right  himself  to  go  and  take  up  that  award.  But 
notwithstanding  that  he  went  to  the  arbitrator 
and  said,  "  If  you  will  give  me  that  award  I  will 
pay  you  4001."  Now  he  wants  to  make  the  defen- 
dants repaT  that  sum  of  400^  How  is  he  to  do  it  P 
I  confess,  looking  at  it  from  that  point  of  view,  it 
appears  to  me  that  there  is  no  obligation  on  the 
part  of  the  defendants  to  reimburse  him  that 
,  money.  It  is  paid  for  a  convenience  to  himself, 
and  a  convenience  which  he  had  no  right  to 
obtain,  but  which  he  did  obtain  under  the  arrange- 
ment to  which  I  have  alluded.  Now,  if  we  look 
at  the  sections  we  shall  see  exactly  how  the  matter 
stands.  I  refer  to  sects.  34  and  35  of  the  Lands 
Clauses  Consolidation  Act  1845.  Sect.  34  says : 
All  the  costs  of  the  arbitration — the  exact  words 
are,  "  any  such  arbitration,"  but  I  need  not 
comment  upon  the  term  "  any  such  ;  "  it  includes 
this  case — and  incident  thereto — I  think  that  Mr. 
Witt  has  given  us  authority  for  saying  that  that 
phi-ase  covers  the  umpire's  costs  and  his  fees — to 
be  settled  by  the  arbitrators,  shall  be  borne  by 
the  promoters  of  the  undertaking.  Then  there 
comes  a  proviso  which  does  not  apply.  Therefore 
we  have  got  this,  that  under  sect.  34  of  the  statute, 
in  the  events  which  have  happened,  it  was  the 
duty  of  the  defendants  to  pay  all  the  costs  of  the 
arbitration  and  incident  thereto.  Now  sect.  35 
says  this :  *'  The  arbitrators  shall  deliver  their 
award  in  writing  to  the  promoters  of  the  under- 
taking, and  the  said  promoters  shall  retain  the 
same,  and  shall  forthwith,  on  demand,  at  their  own 
expense,  furnish  a  copy  thereof  to  the  other  party 
to  the  arbitration,  and  shall  at  all  times  on 
demand  produce  the  said  award,"  and  so  on. 
What  is  the  effect  of  those  two  sections  P  The 
effect  of  those  two  sections  is  to  my  mind 
tolerably  simple  and  tolerably  plain.  The  obli- 
gation imposed  upon  the  defendants  to  pay  the 
costs  is  not  limited  or  qualified,  or  taken  away,  by 
sect.  36.  But  the  combined  effect  of  those  two 
sections  appears  to  be  this,  that  the  costs  which 
the  defendants  are  to  pay  under  sect.  34  are  to  be 
regarded  as  their  own  costs,  which  they  must  pay 
in  order  to  perform  the  obligations  imposed  upon 
them  by  sect.  35.  That  will  become  imporbmt 
when  we  deal  with  the  question  of  taxation.    But 


I  am  looking  now  at  what  I  consider  to  be  the 
broader  point — whether  there  is  any  obligation  on 
the  part  of  the  defendants  to  pay  the  plaintiff. 
Under  the  circumstances,  and  for  the  reasons 
which  I  have  given,  I  can  find  none.  But  then  it 
is  put  in  this  way :  These  are  the  plaintiff's  costs, 
and  inasmuch  as  they  are  his  costs,  and  the  defen- 
dants are  bound  to  pay  them,  and  as  the  plaintiff 
has  had  to  pay  them,  the  defendants  are  bound  to 
reimburse  him  those  costs.  Now,  if  we  look  at  it 
in  that  way,  these  costs  have  been  laid  before  the 
taxing  master,  who  was  the  proper  officer  to  tax 
and  reduce  them,  if  necessary,  and  he,  in  the 
exercise  of  his  jurisdiction,  has  struck  them  out 
Whether  there  is  or  is  not  any  method  of  com- 
pelling him  to  review  that  taxation,  I  do  not 
know.  It  is  unnecessary  for  us  to  consider  that 
point.  He  certainly  is  not  in  the  position  of  an 
ordinary  taxin{^  master.  That  is  settled  by  the 
decision  to  which  we  have  been  referred,  of  Be 
The  Sandbach  Charity  Trustees  and  the  North 
Staffordshire  Railway  Company  (37  L.  T.Bep.  391; 
3  Q.  B.  Div.  1).  That  there  is  no  method  oi  com- 
pelling him  to  review  his  taxation  similar  to  that 
which  obtains  in  an  ordinary  taxation  is  also 
obvious  from  a  discussion  in  Sliarpe  v.  The  Metro- 
politan Diatriet  Railway  Company  (40  L.  T.  Rep. 
416;  4  Q.  B.  Div.  645;  5  App.  Cas.  425).  The 
point  decided  in  that  case  was  of  a  different 
character.  The  point  decided  there  was,  that  a 
person  could  bring  an  action  under  this  statute— 
the  Lands  Clauses  Consolidation  Act  1845 — for 
his  costs  without  going  to  the  taxing  master  at 
aU.  But  the  discussion  in  that  case  shows  that 
the  taxing  master  is  not  to  be  treated  as  an- 
ordinary  taxing  master  in  an  action,  but  as 
having  a  jtuisdiction  imposed  or  conferred  upon 
him  by  the  statute,  and  which,  treating  him  as  an 
inferior  court,  he  can  be  compelled  to  perfoim 
either  by  mandamus  or  certiorari,  when  those  a» 
the  proper  remedies.  If  you  look  at  it  as  a 
taxation  of  costs,  then  it  does  appear  to  me  that 
the  taxing  master's  decision,  in  this  proceeding  at 
all  events,  is  incapable  of  review,  and  is  agajiost 
the  plaintiff.  But  I  prefer  to  rest  my  judgment 
upon  the  broader  base  that,  although  the  plain- 
tiff might  have  compelled  the  defendants  to  pay 
all  this  money  in  the  discharge  of  their  duty, 
which  they  have  not  done,  he  has  disentitled  him- 
self from  saying  that  they  are  under  any  obliga- 
tion to  him  to  repay  him  a  sum  of  money  which 
he  chose  to  pay  to  get  a  document  which  he  had 
no  right  to  get.  That  is  the  broad  ground  of  my 
decision.  The  appeal  will,  therefore,  be  dismissed 
with  costs. 

Lopes,  L.J. — I  feel  very  sorry  for  the  plaintiff 
in  this  case,  and,  speaking  for  myself,  if  I  could 
possibly  have  seen  my  way  to  help  him,  I  would 
nave  been  very  glad  to  avail  myself  of  it ;  bat  I 
fear  that  I  can  see  none.  The  real  truth  of  the- 
case,  is  that  the  plaintiff  went  the  wrong  way  to 
work.  He  had  the  whole  matter  in  his  own  hands 
if  he  had  been  careful  to  follow  the  statute.  He- 
ought  to  have  gone  under  sect.  35.  By  that  I 
mean  that  he  ought  to  have  held  his  hand,  and 
left  it  to  the  railway  company  to  take  up  this 
award.  If  they  had  not  taken  it  up  in  a 
reasonable  time,  he  might  have  applied  for 
a  writ  of  mandamus  to  com{>el  them  to  take 
it  up.  They  would  then  have  taken  it  up  ;  they 
would  then  have  paid  these  fees,  and  there  would 
have  been  no  difficulty  whatever  with  i&fgud  t» 
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this  matter.  But  most  tmforttmately  the  plain- 
tiff has  not  followed  the  statute.  He  went  to  the 
nmpire  and  he  obtained  his  award,  and  paid 
some  4002.  That  was  a  yoluntaiy  payment. 
According  to  the  statute  he  ought  not  to  have 
paid  it.  The  qmestion  now  is,  can  he  in  point  of 
law  recover  ?  I  think  that  he  cannot.  The  effect 
of  sects.  34  and  35  appears  to  me  to  be  this,  that 
they  made  the  costs  of  the  arbitration  the  costs 
of  the  company.  But  in  this  case  we  have  the 
plaintiff  paying  costs  which  in  point  of  fact  are 
the  costs  of  the  company — voluntarily  paying  the 
costs  of  the  company — and  then  seeking  to 
recover  them  back.  I  do  not  see  how  he  can  do 
that.  It  seems  to  me  very  much  the  same  as 
the  case  which  was  put  by  my  brother  Bigby 
during  the  arguments— I  meaji,  as  if  the  plain- 
tiff had  voluntarily  paid  the  costs  of  some  of  the 
valuers  during  the  arbitration,  and  then  had 
sought  to  recover  them  back  from  the  defendants. 
I  think  on  that  ground  alone  this  appeal  fails. 
But  it  appears  to  me  that  there  is  another  ground 
on  which  it  also  fails.  It  seems  to  me  that,  really 
when  this  matter  came  before  the  master,  it  was 
a  question  of  costs,  and  the  attempt  which  is  now 
being  made  is  an  attempt  to  review  his  taxation. 
I  know  it .  is  an  action,  but  practically  it  is  an 
attempt  to  review  the  taxation  of  the  master. 
The  master,  so  far  as  I  understand  the  evidence, 
heard  and  considered  this  question  of  the  attend- 
ance on  the  umpire  and  the  umpire's  fees.  When 
he  bad  heard  and  considered  it  he  decided  that  he 
ought  not  to  allow  those  matters,  and  he  dis- 
allowed them.  If  that  is  so,  this  case  comes 
distinctly  within  the  authority  of  the  two  cases 
which  have  been  cited  to  us — Be  Owen  and  The 
London  and  Norih- Western  Bailway  Company 
(17  L.  T.  Hep.  210 ;  L.  Hep.  3  Q.  B.  54)  and  Be 
The  Sandhach  Charity  Truttees  and  The  North 
Staffordshire  Bailway  Company  (u&i  sup.).  1 
nnoerstand  these  cases  to  come  to  this,  that  if  the 
master  allows  costs  to  one  of  the  parties  where 
the  statute  does  not  give  them,  or  disallows  them 
where  the  atatute  does  give  iiiem — then,  under 
sect.  1  of  the  Lands  Clauses  Consolidation  Act 
1869,  the  court  has  no  power  to  interfere  with  a 
master's  taxation  on  a  motion  to  review,  because 
the  master  is  not  acting  in  the  matter  ex  officio  as 
the  ofScer  of  the  court,  but  as  a  person  named  by 
the  Act.  It  seems  to  me  that  the  position  of  the 
master  is  very  much  the  same  as  that  of  an  arbi- 
trator. He  has  complete  power  and  control  over 
matters  with  which  he  has  to  deal.  Even  if  the 
arbitrator  decides  on  a  matter  of  law  wrongly  the 
award  cannot  be  set  aside.  Neither  do  1  think 
that  here  anything  which  the  master  has  done, 
even  if  he  has  done  it  wrongly,  can  be  set  aside. 
On  both  grounds,  therefore,  I  think  that  the 
appeal  fails. 

IliOBT,  L.J. — I  am  of  the  same  opinion.  I 
cannot  help  regretting  it,  because  I  see  that  by  a 
mere  mistake  the  plaintiff  has  paid  a  sum  of 
money  which  he  cannot  recover.  It  could  not  be 
atgoed  that  this  money  was  paid  at  the  request 
of  the  defendants,  and  was  recoverable  on  that 
score;  and,  consequently,  the  appellant  frankly 
admitted  that  that  could  not  be  so.  Then  it  was 
said  that  it  was  a  statutory  debt.  Let  us  examine 
that.  What  by  ihe  statute  is  given  as  a  debt 
from  the  railway  company  to  him  ?  Clearly 
nothing  more  than  the  amount  of  his  costs  in 
the  arbitration,  and  if  he  chooses  voluntarily  to 


pay  part  of  the  costs  of  the  railway  company  he 
does  not  make  them  part  of  his  costs.  Sects.  34 
and  85  seem  to  me  quite  clearly  to  make  the  costs 
of  the  awai'd  costs  in  the  arbitration  of  the  rail- 
way company,  throwing  no  obligation  whatsoever 
upon  the  landowner  to  pay  any  part  of  those  costs. 
Now  the  plaintiff,  prooably  misled  by  the  arbi- 
trator sending  to  him  to  announce  that  the  award, 
was  ready  for  him  to  take  up,  chose  to  take  it  up. 
He  did  wrongly.  He  had  no  right  to  do  so.  I 
do  not  mean  to  say  that  it  was  a  wrong  that 
would  do  any  great  harm  to  anyone.  But  he  had 
no  right  to  get  the  award  or  to  obtain  possession 
of  the  document  at  all,  and  the  sum  paid  by  him 
was  money  paid  in  order  that  he  might  have  what 
the  statute  did  not  intend  him  to  have.  Then,  in 
regard  to  the  taxation  part  of  the  question,  if 
these  are  costs,  on  the  assumption  that  they  were- 
costs  of  the  plaintiff,  the  master  is  the  pi-oper 
person  to  deal  with  them.  No  review  of  that  tax- 
ation can  take  place.  The  only  remedy,  if  remedy 
there  be,  would  be  either  by  a  mandamus  against, 
him  to  consider  that  particular  question  and  to 
tax  a  particular  sum,  or  by  certiorari.  I  do  not 
say  that  such  a  remedy  exists.  But,  at  any  rate, 
there  is  no  remedy  by  way  of  review,  and  no  right 
of  action  directly  against  the  company.  It  appears  - 
to  me,  therefore,  that  the  decision  of  the  learned 
judge  in  the  court  below  is  quite  right,  and  ought 
to  be  supported,  and  the  appeal  dismissed,  with. 

"o***-  Appeal  dismissed. 

Solicitors  for  the  appellant,  Saiiert-TToodword, 
McLeod,  and  Blyth. 

Solicitors  for  the  respondents,  Cunliffes  and 
Davenport,  agente  for  James  Burton  Pollitt,^. 
Manchester. 


July  30,  31,  and  Aug.  1. 

(Befoi-e  LiNDLET,  Lopes,  and  Bigby,  L.JJ.) 

Be  England  ;  Steward  v.  England,  (a) 

APPEAL   FROM    THE   CHANCERY   DIVISION. 

Statute  of  Limitations — Covenant  in  settlement — 
Money  charged  on  land — Devise  in  fee  to  tenant 
for  life  under  settlement — Unity  of  possession — 
Presumption  of  payment  of  interest — Beal  Pro- 
perty Limitation  Act  1874  (37  &  38  Vict.  c.  57), 
«.  8. 

By  an  indenture  of  settlement  A.  covenanted  with 
the  trustees  that  his  executors '  would,  within 
twelve  months  after  his  death,  pay  to  the  trus- 
tees 40002.  and  interest;  and  thereby  charged 
the  principal  and  interest  on  certain  real  estate. 
By  his  vml  A.  specifically  devised  the  same  real 
estate  in  fee  to  the  person  who  was  tenant  for  life 
of  the  40002.  under  the  settlement. 

In  1871  A.  died,  and  the  tenant  for  life  under  the 
settlement  went  into  possession  of  the  real  estate 
as  owner  in  fee,  and  no  interest  on  the  40002.  was 
in  fact  paid  to  the  tru.stees  of  the  settlement. 

The  real  estate,  which  was  primarily  liable,  havina 
become  insufficient  to  satisfy  the  charge,  an  origi- 
nating summons  was  taken  out,  raising  the  ques- 
tion whether  the  trustees  of  the  settlenient  were 
entitled  to  have  the  charge  satisfisd  out  of  the 
personal  estate  so  far  as  the  real  estate  was  in- 
sufficient. 

It  was  admitted  thai  the  Statute  of  Limitations 

(ay  Bepuned  bj  £.  A.  ijCBATCBLET,  Esq.,  B«rri<tar-M-Law. 
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(37  <fc  38  Viet.  e.  87)  had  run  in  favour  of  thf 
jpersonal  estate,  unless  the  circumstance  that  the 
tenant  for  life  under  the  settlement  toas  in 
possession  of  the  real  estate  as  owner  in  fee  had 
the  effect  of  preventing  the  statute  from,  running. 

Meld,  that  the  receipt  of  the  rents  and  profits  by  the 
devisee  in  fee  could  not  be  regarded  as  a  payment 
of  interest  such  as  would  prevent  the  statute 
from  running  so  as  to  bar  the  right  of  action  on 
the  covenant  against  the  residuary  personal 
estate,  he  being  under  no  personal  licunlity  to 
pay  the  charge. 

Sutton  V.  Sutton  (48  L.  T.  Rep.  95 ;  22  Gh.  Div. 
511)  considered  and  applied. 

Dension  of  Kehewich,  J.  (72  L.  T.  Rep.  681) 
afjimfied, 

Bt  an  indenture,  dated  the  20th  Sept.  1870, 
William  England,  in  contemplation  of  the 
marriage  of  his  son,  William  George  England, 
-covenanted  with  the  trustees  named  in  the  deed 
for  the  payment  to  them  on  or  before  the  expira- 
tion of  twelve  calendar  months  after  his  (the 
-covenantor's)  death,  of  the  sum  of  4000Z.  with 
interest  from  the  death  at  4  per  cent,  per  annum, 
and  declared  that  certain  property  called  the 
Hindringham  Estate,  should  be  and  remain  charged 
with  the  40002.  and  interest. 

By  an  indenture  of  even  date,  being  the  settle- 
ment made  on  the  marriage  of  William  Gteorge 
England,  it  was  declared  that  the  trustees  should 
stand  possessed  of  the  said  sum  of  40002.  and 
interest  upon  trust  for  investment,  and  to  pay  the 
income  to  WUliam  England  during  his  life,  and 
after  his  death  to  Williiuu  Greorge  England  during 
his  life,  and  after  the  death  of  the  survivor  upon 
the  usual  trusts  in  favour  of  the  wife  of  WUliam 
George  England  during  her  life,  and  after  her 
death  of  the  issue  of  the  marriage. 

By  his  will,  dated  the  Ist  Nov.  1870,  William 
England  appointed  William  G«orge  England, 
James  E.  Eraser,  and  William  Peckover  executors 
and  trustees  thereof,  and  devised  the  Hindring- 
ham estate  to  William  Greorge  England,  his 
heirs  and  assigns,  subject  nevertheless  to  the 
■4000Z.  and  interest  charged  thereon.  And  after 
devising  to  his  trustees  certain  other  specified 
real  estate  upon  trust  to  raise  thei'eout  the  sum 
of  1500Z.  to  DO  deemed  part  of  his  residuary 
estate,  and  subject  thereto  upon  certain  trusts  in 
favour  of  another  son  of  the  testator,  and  the 
wife  and  children  of  such  son,  the  testator  devised 
and  bequeathed  to  his  trustees  all  the  residue  of 
his  real  and  personal  estate  upon  trust  for  sale 
and  conversion  as  therein  mentioned,  and  directed 
that  the  trustees  should  out  of  the  moneys 
arising  therefrom  pay  the  testator's  debts,  &c., 
and  a  legacy  of  200(.  to  his  wife,  and  should 
stand  possessed  of  the  ultimate  residue  upon 
certain  trusts  in  favour  of  the  testator's  three 
daughters  and  their  husbands  or  children,  if 
any. 

The  testator  died  on  the  1st  June  1871,  and  on 
the  2nd  Sept.  1871  his  will  was  duly  proved  by 
William  Greorge  England  and  James  E.  Eraser 
alone,  William  Peckover  having  renounced  probate 
and  by  deed  disclaimed  the  trusts  of  the  will. 

Immediately  after  the  testator's  death  WUliam 
Geoi^  England  went  into  possession  of  the 
Hin£ingham  estate  under  the  devise  in  his 
favour,  and  had  since  remained  in  possession  or 
in  receipt  of  the  rents  and  profits  thereof,  and 


had  had  the  sole  control  and  management  of  it. 
James  Edward  Eraser  had  not  at  any  time  dealt 
'vrith  that  estate. 

The  4000 J.  had  never  been  r^sed,  and  no  pay- 
ment of  interest  thereon  had  been  made,  unless 
such  payment  could  be  presumed  from  the  receipt 
of  rent  and  profits  by  W  illiam  George  England  aa 
above  mentioned. 

Owing  to  depreciation  in  the  value  of  land  it 
was  considered  doubtful  whether  the  Hindring- 
ham estate  was  now  worth  the  40001.  charged 
upon  it,  and  the  question  arose  whether  the 
residuary  personal  estate  of  the  testator  could  be 
resorted  to  for  payment. 

An  originating  summons  was  accordingly  taken 
out  by  Charles  S,.  Steward,  the  sole  surviving 
trustee  of  the  indenture  of  the  20th  Sept.  1870,  on 
behalf  of  himself  and  all  other  creditors,  if  anv,  of 
William  England,  as  plaintiff,  against  Williiuu 
Greorge  England,  his  wife  and  children,  and 
James  E.  Fi-aser  and  the  testator's  three 
daughters,  asking  [inter  alia)  that  it  might  be 
determined  whewier  the  40002.  ought  to  be 
realised,  and  whether  the  residuary  personal 
estate  of  the  testator  was  liable  to  any  extent  to 
make  good  the  40002.  to  the  plaintiff. 

On  the  hearing  of  the  summons  before 
Eekewich,  J.,  on  the  4th  April  1895,  the  question 
was  argued  whether  there  had  in  law  been  any 
such  payment  of  interest  by  William  George 
England  as  would  operate  to  prevent  sect.  S  of  the 
Real  Property  Limitation  Act  1874  from  running 
so  as  to  bar  the  right  of  action  for  the  40002. 
under  the  covenant  contained  in  the  indnntnre  of 
the  20th  Sept.  1870  as  against  the  reaidoaiy  per- 
sonal estate  of  the  testator.  It  was  not  disputed 
that,  as  against  the  Hindringham  estate  itseu,  the 
charge  was  still  subsisting. 

It  was  decided  by  Kekewich,  J.  (72  L.  T.  Sep. 
681)  that  no  presumption  of  payment  of  interest 
by  the  son,  on  the  ground  of  any  duty  on  his  part 
to  keep  down  the  interest,  could  be  made,  anduiat, 
even  if  such  payment  could  be  presumed,  it  would 
not  opei-ate  so  as  to  prevent  the  Statute  of 
Limitations  from  running  in  favour  of  the 
testator's  personal  estate. 

From  that  decision  the  pltuntiff  now  appealed. 

Ingpen  and  L.  8.  Bristowe  for  the  appellaal— 
.Although  no  interest  has  been  actually  paid  on 
the  40002.  charge  for  more  than  twelve  years,  we 
submit  that  the  covenant  by  the  settlor  is  still 
enforceable.  Our  contention  gives  rise  to  two 
questions :  first,  whether  it  will  be  preenmed 
that  a  mortgagor  has  paid  interest  on  the  mort- 
gage debt  in  his  character  of  mortgagor ;  secondly, 
if  so,  whether,  having  regard  t»  that  fact,  van 
persons  entitled  to  the  residuary  estate  can  set 
up  the  Statute  of  LimitationB.  The  cases  on  the 
first  point  are  as  follows : 

Safety  v.  King,  1  Keen,  601.  616 ; 

Burrell  t.  Lord  Egremont,  7  Beav.  205,  235 ; 

Topham  V.  Booth,  57  L.  T.  Bep.  170  j  35  Ch.  Dhr. 
607. 
The  court  will  presume  that  that  has  been  done 
which  ought  to  have  been  done.  K,  therefore, 
the  devisee  in  fee  ought  to  have  paid  the  interest 
on  the  40002.  charge,  the  court  will  presume  that 
he  did  so,  and  the  case  must  be  treated  as  if  the 
interest  had  been  actually  paid.  A  person  who 
occupies  dual  capacities  will  be  presumed  to  have 
performed  the  duties  of  both  capacities.    Thus, 
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where  a  person  entitled  to  a  debt  secured  by  a 
covenant  and  charge  is  also  the  person  entitled 
to  the  property  charged,  the  receipt  by  him  of 
the  rentis  and  profits  is  to  be  treated  as  payment 
to  him  of  the  interest  on  the  debt,  so  as  to  keep 
alive  within  sect.  8  of  the  S«al  Property  Limita- 
tion Act  1874 — the  section  substituted  for  sect. 
40  of  the  old  Statute  of  Limitations  (3  &  4  Will. 
4,  c.  27) — the  right  of  action  on  the  covenant  aa 
against  the  covenantor's  estate.  There  are  three 
principles  laid  down  in  Burrell  v.  Ltyrd  Egrerrumt 
(7  Beav.  205,  at  p.  236),  and  this  case  is  vvithin  all 
of  them.  As  legardJs  one  of  them,  it  is  not 
material  whether  the  mortgagor  is  tenant  for 
life  or  tenant  in  fee.  Then,  as  to  the  second 
question,  there  is  a  conflict  of  decision  between 
Boddam  v.  Morlery  (1  De  G.  &  J.  1) — which  is  an 
authority  that  payment  by  any  person  liable  to 
pay  preserves  the  right  of  action  in  its  integrity 
—and  Coope  v.  CressweU  (15  L.  T.  Rep.  427; 
L.  Eep.  2  Oh.  App.  112).  [Liif dlbt,  L.J. — I  have 
always  understood  that  Moddam  v.  Morley  {'ubi 
tup.)  was  a  good  decision.]  Yes,  it  has  been 
followed  in  numerous  subsequent  cases,  and 
although  Coope  v.  CressweU  (ubi  sup.)  has  not 
been  actually  overruled,  yet  Boddam  v.  Morley 
[vin  lup.)  has  been  followed  notwithstanding  the 
decision  of  the  Lord  Chancellor  in  Coope  v. 
Cretswell  (vbi  sup.).  That  case  was  decided  on 
the  authority  of  Dickenson  v.  Teasdcde  (1  De  6.  J. 
k  Sm.  52)  under  the  Act  3  &  4  Will.  4,  c.  27.  not 
following  Boddam  v.  Morley  {ubi  sup.).  There 
are  three  cases  in  which  Boddam  v.  Morley  (ubi 
lup.)  has  been  followed  : 

Pear*  t.  Laing,  24  L.  T.  Bep.  19;  L.  Bep.  12 
Eq.  41; 

Se  BMingshead  ;  HolUngthead  t.  Wibtter,  58  L. 
T.  Eep.  758  ;  87  Ch.  IHv.  651 ; 

Rt  Pritby;  Mliton  T.  jCruby,  61  L.  T.  Bep.  632 ; 
43  Ch.  Div.  106. 

Rt  Fruiby  {ubi  sup.)  turned  on  the  Real 
Property  Limitation  Act  1874,  which  in  terms  is 
the  same  as  3  &  4  Will.  4,  c.  27.  That  case 
shows  that  the  court  will  not  extend  the  principle 
of  Sutton  V.  Sutton  (48  L.  T.  Bep.  95 ;  22  Ch. 
Dir.  -511).  Payment  of  interest  by  the  tenant  for 
life  of  a  settled  equity  of  redemption  is  sufficient 
to  keep  alive  the  right  of  action  on  the  covenant 
of  the  settlor  within  3  &  4  Will.  4,  c.  42,  sect.  5 : 

DM  V.  Walker,  68  L.  T.  Bep.  610;  (1893)  2  Ch. 
429. 
[LiHDLET,  L. J.,  referred  to  Forsyth  v.  Bristotoe, 
(8  Ex.  716)  and  Barclay  ▼.  Oioen  (60  L.  T. 
Bep.  220).]  Forsyth  v.  Bristowe  (ubi  sup.) 
proceeds  on  much  the  same  ground  as  Be  Frisby 
[vbi  nip.).  The  real  principle  which  underlies 
the  eases  of  Boddam  v.  Morley  (ubi  sup.).  Pears 
V.  Laing  (nW  sup.),  and  Dibb  v.  Walker  (ubi  sup.) 
is,  that  where 'the  liability  of  the  mortgagee  and 
covenantee  becomes  subdivided,  either  through 
the  eqnity  of  redemption  being  assigned  or  other- 
wise, payment  by  any  one  of  the  group  of  persons 
who  have  a  share  ot  the  liability  kee^  the  debt 
alive  a^inst  all  the  persons  liable.  That  is  not 
the  prmciple  established  in  Coope  v.  CressweU 
(vbi  tup.).  The  view  there  was,  that  the  payment 
only  bmds  the  person  who  makes  it ;  and  that 
aothority  is  distmgpnishable  in  principle  from  the 
present  case. 

Warmingion,  Q.O.  and  Badeock  for  the  respon- 
cleata,  Janes  £.  iVaser  and  the  residuary  lega- 


tees.—The  appellant's  claim  is  barred  by  sect.  8 
of  the  Ileal  Property  Limitation  Act  1874.  In  no 
case  has  there  been  a  presumption  of  payment  of 
interest,  where,  as  in  the  present  case,  the  person 
who  is  tenant  for  life  of  a  mortgage  debt  is  also 
tenant  in  fee  dmple  of  the  mortgaged  estate,  and 
so  receives  the  rents  and  profits  of  it.  We  submit 
that  Coope  y.  CressweU  (uhi  sup.)  cannot  be  departed 
from.  There  the  question  was,  whether  payment 
or  acknowledgment  by  the  owner  of  the  personal 
estate  of  the  covenantor  operated  to  keep  the 
right  of  action  alive  against  the  real  estate  of  the 
covenantor.  Tme,  it  is  not  this  case ;  it  is  the- 
converse  of  the  case  here.  It  was  held,  following 
Dickenson  v.  Teasdale  (ubi  sup.),  that  sach  pay- 
ment did  not  so  operate,  and  that  the  right  of 
action  was  barred  by  the  Statute  of  Limitations 
(3  &  4  Will.  4,  c.  42).  There  is  no  reason  why 
that  principle  should  not  be  applied  to  this  case. 
The  foundation  of  the  cases  cited  on  behalf  of  the 
appellant  is  that,  where  the  person  who  is  to 
raceive  and  to  pay  is  a  tenant  for  life,  he  is  under 
a  duty  or  obligation  to  keep  down  the  interest  of 
the  charge  on  the  inheriUince  for  the  benefit  of 
the  remaindermen;  and  payment  of  interest  is, 
therefore,  presumed  from  Ms  receipt  of  income. 
That  is  pomted  out  by  Lord  Langdale  in  BurreU 
V.  Earl  ofEgremont  (7  Beav.  205,  at  p.  237).  But 
that  does  not  apply  here.  The  devisee  in  fee, 
being  entitled  to  the  devised  estate  absolutely,  is 
under  no  obligation  whatever  to  persons  coming 
after  him.  Apart  from  the  statute,  it  is  against 
justice  that  the  act  or  omission  of  one  person 
should  afEect  the  lia.bility  of  another.  The  appel- 
lant cannot  find  any  case  which  exactly  suits  his 
purpose,  either  for  his  first  or  his  second  point. 
Boddam  v.  Morley  (uhi  sup.)  does  not  carry  him 
far  enough.  He  is  driven  to  say  that  Boddam,  v. 
Morley  (viti  sup.)  and  Coope  v.  CressweU  (ubi  sup.) 
— ^both  of  them  decisions  of  the  Court  of  Appeal 
—cannot  stand  together.  The  appellant  cannot 
bring  his  case  exactly  within  Boddam  v.  Morley 
(ubi  sup.),  and  cannot  get  out  of  Coope  t.  CressweU 
(ubi  sup.).  There  is  no  analogy  between  the 
present  case  and  the  case  of  principal  and  surety. 
Button  v.  Sutton  (ubi  sup.)  nas  been  mentioned 
with  approval  in  other  cases,  and  was  followed  in 

Feamtide  v.  Flint,  48  L.  T.  Bep.  154 ;   22  Ch.  Siv. 
579. 
They  referred  also  to 

Fordham  v.  WalUi,  10  Hare,  217,  226  ; 

Ee    Morley;   Morley  v.  Sounder*,  L.  Bep.  8  Eq. 
594; 

Blake  v.  Gfale,  55  L.  T.  Bep.  234  ;  32  Ch.  Div.  571. 
Ingpen,  in  reply. — [Lindlet,  L.J. — ^If  Sutton  v. 
Sutton  (ubi  sup.)  is  a  right  decision,  then  the 
statute  to  be  applied  here  is  the  Real  Propeity 
Limitation  Act  1874,  which  amended  3  &  4  mlL  i, 
c.  27.]  I  B^  that  it  should  be  3  &  4  Will.  4,  c.  42. 
[Lindlet,  L.J. — ^Is  that  consistent  with  Sutton  v. 
Sutton  (ubi  sup.)."]  I  submit  that  Sutton  v.  Button 
(ubi  sup.)  is  not  in  point  here.  That  case,  and 
also  Feamside  t.  Flint  (ubi  sup.)  were  commented 
on  nnd  distinguished  in 

Re  Power/;  LindseU  v.  Phillips,  53  L.  T.  Bep.  647 ; 
30  Ch.  Div.  291. 

Lindlet,  L.J. — This  case  is  a  little  x>eeuliar, 
and  involves  a  point  that,  so  far  as  I  know,  has 
never  actually  arisen  before,  and  is  not  governed 
by  any  of  the  numerous  authorities  to  which 
our  attention  has  been  directed.    The  appeal  is 
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against  a  declaration  made  bj  Eekewicb,  J.,  hj 
'vwich  he  declared  that  no  part  of  the  residuary 
personal  estate  of  the  testator,  William  England, 
was  liable  for  the  sum  of  4000Z.  by  the  indenture  of 
settlement  covenanted  to  be  paid  hj  the  testator, 
or  any  part  thereof,  or  to  make  good  any  deficiency 
in  respect  of  the  charge  of  40002.  in  case  the  real 
estates  were  of  insu£Bcient  security  for  the  same. 
I  will  not  go  through  the  facts  of  the  case  further 
than  is  necessary  to  suggest  how  the  questions  of 
law  arise.  It  appears  that  on  the  20th  Sept. 
1870  the  testator  made  a  settlement  by  which  he 
covenanted  to  pay  40002.  twelve  months  after  his 
death.  The  person  entitled  to  sue  upon  that 
covenant  is  a  Mx.  Steward,  who  is  the  trustee  of 
the  settlement.  By  the  same  settlement,  certain 
real  estates  belonging  to  the  settlor  were  charged 
with  the  payment  of  that  40002.  The  settlor 
died  in  June  1871,  leaving  a  will  by  which  he 
devised  the  real  estates  so  charged  with  that 
40002.  to  Capt.  England  in  fee,  and  Capt.  England 
was  himself  the  tenant  for  life,  or  the  beneficiary 
•entitled  to  interest  on  that  40002.  for  his  life. 
After  his  death  that  beneficial  interest  went  to 
•his  wife.  The  residue  of  the  testator's  property 
was  devised  to  executors  upon  trust  to  sell  and  to 
pay  the  proceeds  to  his  daughters  and  their 
children.  Nothing  turns  upon  that — I  mean 
nothing  turns  on  the  limitations  of  the  residuary 
estate.  The  executors  were  Capt.  England  and 
a  gentleman  of  the  name  of  Fraser.  The  position 
of  affairs  is  this :  After  the  testator's  death  there 
was  clearly  a  right  to  sue  upon  that  covenant  for 
the  40002. — a  right  on  behalf  of  the  trustee  as  it 
were  to  sue  the  executors  twelve  months  after  the 
testator's  death.  When  that  sum  became  payable 
there  was  a  right  on  the  part  of  the  same  trustee 
to  take  proceedings  to  have  that  charge  raised 
•out  of  the  real  estates — that  is  obvious.  Capt. 
England,  the  devisee  of  the  estates  so  charged, 
was  liable,  not  to  pay  the  charge,  but  was  liable, 
to  the  amount  of  the  value  of  the  estates,  to  pay 
it  under  the  statute  of  3  WiU.  &  M.  c.  14,  or  the 
-statute  of  1  Will.  4,  c.  47,  which  has  replaced  that 
Act.  It  is  important  to  observe  that  under  the 
statute  he  has  not  paid  the  sums.  He  is  liable  to 
-account  for  the  value  of  the  estates,  and  I  do  not 
know  if  it  has  been  decided  whether  the  value  of 
the  estates  is  to  be  taken  when  proceedings  are 
brought,  or  at  the  death  of  the  testator.  But  it 
would  seem  wrong  that  the  value  at  the  death 
should  be  the  proper  value  if  the  payment  is  not 
enforced  for  long  afterwards.  He  is  not  liable  to 
pay  the  money,  but  to  account  for  the  assets. 
Wnat  took  place  was  this :  Capt.  England 
entered  into  possession  of  the  estates  devised  to 
him  in  fee,  and,  inasmuch  as  he  was  beneficially 
entitled  to  the  interest  of  the  40002.  charged  on 
those  estates,  no  payment  would  be  made  by  him 
to  the  trustee  of  the  interest  on  that  40002.  Of 
course,  if  he  had  paid  it,  it  would  have  come  back 
to  him.  It  would  have  been  returned  to  him  by 
the  first  cheque  he  received.  He  is  entitled  to 
the  interest,  and  what  is  very  important  to  bear 
in  mind  is  this,  that  by  no  procedure  could  he  be 
made  to  pay  the  interest  on  that  sum  of  40002. 
He  was  entitled  to  receive  it  himself,  and  neither 
he  nor  his  executors  could  ever  be  compelled  to  pay 
one  farthing.  He  was  not  liable  to  pay  it.  U 
anybody  else  had  a  beneficial  interest  in  it,  of 
course  he  would ;  but  there  was  not  anybody  else 
beneficially  interested  in  the  interest,  and  there- 


forq  he  was  not  liable  to  pay  it.  As  regards  the 
capital,  he  being  only  tenant  for  life,  the  estates, 
of  course,  were  liable,  and,  as  I  have  already  said, 
he  was  liable  under  the  statute  to  the  value  of  ih» 
estates.  For  more  than  twelve  years  nothing  hat 
been  done,  and  now  three  summonses  have  bees 
taken  out  which  have  been  consolidated,  and  it 
has  been  ascertained,  or  at  all  events  it  is  appre- 
hended, that  the  estates  on  which  this  sum  of 
40002.  is  charged  are  not,  or  may  not  be,  sufficient 
to  raise  that  sum.  The  question  therefore  arises, 
whether  the  personal  es^te  of  the  testator,  who 
was  also  the  settlor  and  the  covenantor,  is  or  is 
not  liable  to  pay  that  40002.  Kekevricb,  J.  has 
held  that  it  is  not,  and  hence  the  appeal  to  ns. 
We  must  at  the  outset  consider  what  the  position 
of  affairs  is  as  regards  the  Statute  of  Limitationg. 
In  the  first  place,  what  is  the  statute,  if  an^, 
applicable  to  the  case  P  We  must  try  it  in  thu 
way :  Suppose  that  the  action  was  brought  by  tlie 
trustee,  Mr.  Steward,  against  the  legal  personal 
representatives  of  the  covenantor.  They  would 
plead  the  Statute  of  Limitations.  Now,  what  is 
the  governing  statute?  There  are  two  possible 
statutes.      The  possible   statutes  are  the  unre- 

fealed  statute  of  3  &  4  Will.  4,  c.  42,  and  the  Real 
'roperty  Limitation  Act  1874(37  &  38  Vict  c.57), 
which  amended  3  &  4  of  Will.  4,  c.  27.  The 
point  as  to  which  statute  is  applicable  appears 
to  me  to  be  decided  by  the  case  of  Sutton  v.  Sutton 
(48  L.  T.  Rep.  96 ;  22  Ch.  Div.  611).  The  case  of 
Sutton  y.  Sviton  (ubi  $up.)  determines  this,  that 
when  any  action,  suit,  or  other  proceeding  is 
brought  not  only  to  recover  any  sum  of  money 
payable  out  of  land,  but  is  brought  against  the 
legal  personal  representative  of  the  covenants, 
whether  the  covenant  is  contained  in  a  deed  er- 
as in  the  case  before  Fry,  J.  of  Sutton  v.  Suttm 
(ubi  sup)) — in  collateral  documents,  the  statat« 
which  governs  is  now  the  37  &  38  Vict.  c.  57, 
s.  8.  To  that  Act  therefore,  and  to  that 
alone,  we  must  have  recourse.  I  cannot 
i«ad  sect.  8  of  that  Act  without  seeing 
that  the  ratio  decidendi,  and  the  point  actually 
decided  in  Sutton  y.  Sutton  (ubi  aup.)  is 
that  which  I  have  mentioned.  Althoagh  it  is 
very  true  that  in  Sutton  v.  Sutton  (u6t  tup.)  the 
mortgage  was  no  bar  so  far  as  the  remedy  wag 
concerned,  the  point  determined  was,  that  the  Act 
of  Parliament  to  which  attention  had  to  be  called 
was  sect.  8  of  37  <fe  38  Vict.  c.  57.  Now  let  us  read 
sect.  8.  That  section  says :  "  No  action,  or  suit,  or 
other  proceeding,  shall  "be  brought  to  recover  any 
sum  01  money  secured  by  any  mortgage,  judgment 
or  lien,  or  otherwise  chu-ged  upon  or  payable  out 
of  any  land  or  rent,  at  law  or  in  equity" — 
I  will  leave  out  "  or  any  legacy  "  because  that  is 
not  applicable  here — "  but  within  twelve  years  next 
after  a  present  right  to  receive  the  same  shall 
have  accrued  to  some  person  capable  of  giving  a 
discharge  for  or  release  of  the  same."  Then  comes 
a  proviso,  which  I  will  read  presently.  In  the 
present  case  there  was  a  person  existing  who 
was  capable  of  giving  a  discharge  or  release  for 
the  40002.,  that  person  being  the  trustee  of  the 
charge — Mr.  Steward.  There  was  no  di£Sculty. 
therefore,  in  his  bringing  an  "  action,  suit,  or  pro- 
ceeding" to  recover  that  sum  as  the  persoD 
properly  entitled  to  do  it — properly  entiUed  to 
maintain  an  action  at  law.  ^d  unless  the  words 
which  I  am  about  to  read  apply,  his  action  against 
the  leg^  pei'sonal  representative  would  be  barred 
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by  the  lapse  of  twelve  years.  !Now  there  comes 
tbis  proviso :  "  Unless  in  the  meantime  some  part 
of  the  principal  money,  or  some  interest  thereon, 
shall  have  been  paid,  or  some  acknowledgment  of 
the  right  thereto  shall  have  been  given  in  writing, 
signed  by  the  person  by  whom  the  same  shall  be 
payable,  or  his  agent,  to  the  person  entitled 
thereto,  or  his  agent.  .  .  ."  Now  we  have 
to  ask  ourselves  this :  Has  that  been  done  ?  Has 
there  been  any  part  payment  of  the  principal 
money,  or  of  the  intei'est,  or  any  acknowledg- 
ment g^ven  in  writing  "  by  the  person  by  whom 
the  same  shall  \^  payable  or  his  agent 
to  the  person  entitled  thereto  or  his  agent  P " 
If  we  ask  that  question,  that  is  a  question 
of  fact,  and  it  admits  of  bat  one  answer, 
and  that  answer  is,  "  No ;  there  has  been  no 
payment  in  fact,  and  no  acknowledgment  in 
fact."  As  regards  the  principal  sum,  it  is  not 
contended  that  there  has  been,  but  it  is  said  that, 
although  there  has  been  no  payment  in  fact, 
there  Eas  been  that  which  is  equivalent  to  a  pay- 
ment It  is  put  in  this  way :  It  is  said  that 
Capt.  England  having  been  devisee  of  the  estates, 
and  also  tenant  for  life  of  the  charge  upon  them, 
must  be  treated  as  having  paid  himself  the 
intei«st ;  that  is  to  say,  to  have  paid  the  trustee, 
and  got  the  money  back  again.  One  must 
be  careful  before  one  substitutes  what  I  would 
call  a  "  fiction  "  for  a  fact.  Let  ns  see  what  the 
answer  at  law  would  be.  I  apprehend  the  Statute 
of  Limitations  would  be  relied  upon  as  a  defence, 
and  there  having  been  no  payment  in  fact,  and  no 
acknowledgment  in  writing,  there  would  be  a 
complete  answer.  Now,  let  us  see  what  the  sug- 
gested answer  to  that  difficulty  is,  and  how  it  is 
to  be  got  over.  Mr.  Ingpen  has  argued  this  case 
■with  very  ereat  skill  and  ability,  but  it  seems  to 
me  that  the  difficulty  is  one.  that  cannot  be  got 
over,  and  for  this  reason:  we  are  dealing  with 
interest,  because  no  one  supposes  that  there  has 
teen  any  payment  of  principal,  or  anything 
equivalent  to  a  payment  of  principal.  Capt. 
England  was  never  Uable  to  pay  one  farthing  of 
the  interest.  That  is  the  cardinal  point  to  keep 
one's  mind  on.  He  was  entitled  to  receive  the 
interest,  but  was  not  liable  himself  to  pay  it.  If 
I  said  that  the  right  to  receive  the  interest  had 
been  in  someone  else,  it  would  have  been  a 
different  matter.  He  never  was  liable,  and  there- 
fore, if  you  are  treating  of  a  fonstruotive  or 
fictitioas  payment  of  interest  to  himself,  you  can- 
not get  it,  as  there  was  not  any  payment  of 
interest  by  any  person  liable.  The  whole  thing  is 
a  fallacy.  That  really  seems  to  me  to  get  rid  of 
the  whole  of  the  authorities  that  have  been 
<nted.  I  quite  concede  this,  that,  if  proceedings 
had  been  taken  against  Capt.  England  to  raise 
this  40002.  out  of  the  land,  he  could  not  have 
eet  up  the  Statute  of  Limitations,  because  he 
has  been  enjoying  aU  the  devise  and  all  the 
chai-ge.  It  does  not,  however,  at  all  follow, 
because  be  is  open  to  that  personal  objec- 
tion, that  the  same  objection  can  be  made 
available  against  other  persons.  And  there 
is  not  a  single  case  in  the  books  which 
joes  the  Iraig^b  of  saying  that  it  can.  There  are 
cases — I  am  not  proposing  to  criticise  them — 
which  go  to  show,  or  tend  to  show,  that,  if  he  had 
to  pay  interest,  that  interest  might  avaU  against 
<ie  legal  personal  representatives.  Be  Friaby ; 
Mum  V.  Frislyy  (61  L.  T.  Bep.  632;  43  Ch.  Div. 


106)  is  most  important  in  that  respect,  but 
n  that  case  there  was  a  person  liable  in 
iact  to  pay  interest,  and  in  this  case  there 
fas  been  no  payment,  in  fact,  of  a  shilling 
h  interest,  and  no  person  is  liable  to  pay  a 
shilling;  that  is  the  peculiarity  of  this  case. 
Now,  bearing  that  in  mind,  it  appears  to  me  that 
we  may  make  a  clean  sweep  of  all  the  cases  that 
have  been  referred  to.  There  is  not  one  of  them 
applicable,  it  appears  to  me,  under  the  circum- 
stances'of  this  case.  I  think,  therefoi-e,  that  this 
appeal  ought  to  be  dismissed,  with  costs. 

Lopes,  L.J. — ^I  do  not  propose  to  follow  the 
points  that  have  been  taken  in  the  judgment  of 
my  brother  Lindley.  I  am  satisfied  to  say  that  I 
found  my  decision  upon  this,  that  there  has  been 
no  payment  of  interest  La  this  case  by  anybody 
liable  to  pay.  Capt.  England  was  not  liable  to 
pay  a  penny.  He  was  tenant  for  life  of  this 
charge,  and  devisee  in  fee  simple  of  the  lands,  and 
he  was  entitled  to  put  every  penny  of  this  interest 
into  his  own  pocket.  That  to  my  mind  would 
be  a  complete  answer  to  the  case,  and  I  think 
that  the  learned  judge  in  the  court  below  was 
perfectly  right  when  he  held  that  the  statute  was 
a  bar  as  regarded  the  personal  estate. 

BiGBT,  L.J. — I  am  of  the  same  opinion,  and  I 
will  add  nothing  except  as  to  the  liability  of 
Capt.  England  to  pay  interest.  The  statute 
relating  to  fraudulent  devises  (3  Will.  &  M.  c.  14) 
placed  devisees  in  the  same  position  as  the  heir-at- 
law,  but  under  that  statute — I  do  not  quite 
remember  whether  by  express  words  or  by  iumcial 
decision — ^it  has  been  laid  down  that  the  heir-at- 
law  cannot  be  made  accountable  for  any  interest 
that  is  received  by  him  before  the  issue  of  the  writ. 
If  he  takes  it  and  puts  it  into  his  pocket,  it  belongs 
to  him  absolutely  and  entirely.  And,  as  devisees 
ai-e  placed  on  exactly  the  same  footing  as  the  heir- 
at-law,  there  is  no  power  to  recover  from  them. 
That  interest  would  be  left  out  of  the  account 
altogether ;  they  would  be  chargeable  only  to  the 
extent  of  the  value  of  the  land.  For  the  inte- 
i-est  which  they  had  received  before  the  issuing 
of  the  writ  they  would  not  be  liable  at  all.  I 
agree,  and  it  is  plain,  therefore,  to  me  that 
Capt.  England  never  was  liable,  and,  giving 
fall  efEect  to  all  the  decisions,  including  that  of 
Be  FrUby  (ubi  sup.),  there  has  been  no  payment 
within  the  meaning  of  sect.  8  of  the  Act  of 
1874.  Sect.  8  of  the  Act  of  1874  has  been  decided 
by  this  court  to  be  a  section  which  applies  in 
such  a  case  as  the  present.  I  have  not  the 
slightest  doubt  that  that  decision  is  absolutely  in 
accordance  with  the  plain  provisions  of  the  Act 
when  they  are  looked  into.  In  any  event,  of 
course,  we  could  not  consider  whetherit  was  right 
or  wrong.  We  accept  it,  and,  for  my  part,  I 
accept  it  with  full  conviction  that  it  was  abso- 
lutely right.  The  appeal  must  be  dismissed  with 
costs. 

Ingpen. — This  being  an  application  by  a  trustee 
under  a  settlement,  and  Kekewich,  J.  having 
seemed  to  invite  the  trustee  to  bring  this  appeu 
— it  being  a  very  critical  point  which  has  been 
under  consideration — I  ask  t^e  court  to  allow 
the  trustee  his  costs  out  of  his  own  settlement 
moneys. 

Lindley,  L.J. — There  is  great  difficulty  in  ouu 
acceding  to  a  request  of  that  kind.    I  tJunk,  per* 
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Bonallj,  I  would,  if  I  thought  it  was  right ;  but  it 
would  be  very  like  our  indorsing  what  looks  like 
a  piece  of  negligence  oa  the  part  of  the  trustee. 
I  think  the  only  thing  that  we  can  do  is  to 
dismiss  the  appeal  with  costs,  and  leave  you  to  do 
the  beat  you  can  to  arrange  it  out  of  the  estate. 

Appeal  dismissed. 

Solicitors  for  the  appellant^  Shades  and  Son. 

Solicitors  for  the  respondents,  S.   W.  Johnson 
and  Son. 


June  27  and  July  9. 

(Before  Lord  Esheb,  M.B.,  Kat  and 
Smith,  L.JJ.) 

Fuller  v.  Blackpool  Winter  Gardens 

Limited,  (o) 
appeal  from  the  queen's  bench  division. 

Copyright — Musical  composition — Dramatic  piece 
— Sole  right  of  representation — Infringement — 
The  Dramatic  Copyright  Act  1833  (3  <£•  4  Willi, 
c.  16)— The  Copyright  Act  1842  (5*6  Vict, 
c.  45),  BS.  2,  20,  21  — The  Copyright  {Musical 
Cmnpositions)  Act  1882  (45  &  46  Vict.  c.  40), 
s.  2. 

The  plaintiff  was  the  proprietor  of  the  exclusive 
right  of  performing  and  representing  a'  song 
edlied  "  Daisy  Bell."  Wlien  this  song  was  pub- 
lished by  the  owner  of  the  copyright,  there  was 
printed  upon  each  copy,  with  the  consent  of  the 
plaintiff,  a  notice  that  "  This  song  can  be  sung 
uiithout  fee  or  licence  except  in  music  halls." 
The  defendants  bought  a  copy,  and  the  song  was 
sung  on  many  occasions  at  their  hall,  which  was 
not  a  music  hall.  Thereupon  the  plaint^  sued 
them,  for  penalties  under  3  <fc  4  Will.  4,  c.  15. 

Held  {dismissing  the  appeal),  that  the  song  was  a 
"  musical  composition,"  and  that  the  plaintiff 
could  not  recover  penalties  by  reason  of  the 
provisions  of  sect.  2  of  45  £  46  Viet.  c.  40. 

This  was  an  appeal  by  the  plaintifE  from  the 
judgment  of  Kennedy,  J.,  at  the  trial  without  a 
jury  in  Middlesex. 

The  plaintiff  was  the  assignee  of  the  sole  right 
of  periorming  and  representing  "Daisy  Bell," 
and  sued  the  defendants  to  recover  penalties  for 
infringements  of  her  sole  ri)!;ht  of  peilorming  and 
representing  it.  This  song  was  printed  and  pub- 
lisued  with  a  note  printed  on  the  outside,  as 
follows :  "  This  song  can  be  snng  in  public 
without  fee  or  licence,  except  in  music  halls." 

The  defendants  purchased  a  copy,  and  made 
preparations  to  have  it  sung  or  perfoi-med  in  a 
pantomime  at  their  place  of  public  entertainment, 
which  was  not  a  music  hall. 

The  plaintiff  hearing  of  this,  a  letter  was  written 
on  her  behalf  to  the  defendants,  saying  that  they 
had  no  right  to  have  "  Daisy  Bell "  sung  as  part 
of  their  entertainment.  The  defendants  replied 
that  their  place  of  entertainment  was  not  a  music 
hall,  and  that  they  had  a  right  to  have  "  Daisy 
Bell "  sxmff  there. 

The  plaintiff  was  accustomed  to  sing  the  song 
in  the  costume  of  a  bicyclist,  and  to  accompany 
the  son^  with  dramatic  action.  A  portrait  of  the 
plaintiff  in  that  costume  appeared  on  the  cover  of 
each  copy. 

The  plaintiff  alleged  that  she  had  not  autbo- 

(a)Beported  by  J.  H.  Wiluams,  Esq.,  Buriaterav-Law. 


riaed  the  notice  which  was  printed  on  each  copy 
of  the  song,  but  Kennedy,  J.,  at  the  trial,  fonna 
that  it  had  been  printed  with  her  authority. 

The  defendants  caused  the  song  to  be  sung  at 
their  hall  on  many  occasions,  and  this  action  'wat 
brought  to  recover  a  penalty  for  each  occasion. 

The  learned  judge  at  the  trial  held  that  "  Dsigf 
Bell "  was  a  "  dramatic  piece,"  but  that  a  written 
licence  to  perform  it  had  been  given  to  the  defen- 
dants, which  could  not  be  revoked.  He  accord- 
ingly  gave  judgment  for  the  defendants. 

The  plaintiff  appealed. 

Rufus  Isaacs  for  the  appellant. — If  the  note 
printed  upon  each  copy  of  the  song  amounted  to 
a  licence  to  any  i)erson  who  bought  a  copy  to  sing 
or  perform  "  Daisy  Bell "  in  any  place  of  public 
entertainment  other  than  a  music  hall,  that 
licence  was  revocable,  and  was  in  this  case  revoked 
by  the  plnintiff  before  performance  by  the  defen- 
dants. The  licence  was  revocable,  and  was  revoc- 
able at  any  time ;  it  was  not  an  authority  coupled 
with  an  interest ;  no  person  who  bought  the  son^ 
with  this  licence  attached  could  transfer  the 
licence  to  anyone  else.  If  a  licence  is  not  coupled 
with  an  interest,  it  can  be  revoked  at  will,  though 
money  has  been  paid  for,  or  expense  incurred  in 
consequence  of,  the  licence.  In  such  case  there 
may  perhaps  be  an  action  to  recover  the  money 
paid  or  expenses : 

Wood  V.  Leadbitter,  13  H.  &  W.  838  ; 

Heap  V.  Hartley,  61  L.  T.  Bep.  538 ;  42  CK  Dit. 
461; 

TapUn  V.  Florence,  10  C.  B.  744  ; 

Adams  v.  Andrews,  IS  Q.  B.  284 ; 

Ward  V.  Livetey,  5  Patent  Office  Beporta,  106. 

T.  E.  Scrution,  for  the  respondents-  —  The 
defendants  bought  this  song  in  order  to  have  it 
sung  at  their  place  of  entertainment,  and  the 
licence  was  printed  upon  it ;  money  was  expended 
upon  the  faith  of  that,  and  the  licence  was,  there- 
fore, not  revocable.  This  was  not,  however,  a 
licence  at  all.  The  notice  was  printed  upon  tiie 
song  in  consequence  of  the  provisions  of  sect  1 
of  the  Copyright  (Musical  Compositions)  Act 
1882  (45  &  46  Vict.  c.  40).  That  section  provides 
that  the  proprietor  of  the  copyright  in  a  musical 
composition  "who  shall  be  entiUed  to  and  be 
desirous  of  retaining  in  his  own  hands  exclnsivelT 
the  right  of  public  representation  or  performance 
must  print  on  each  copy  a  notice  that  such  right 
is  reserved.  Iif  this  case  the  only  right  reserved 
by  notice  is  the  right  to  perform  in  music  halls 
Therefore  there  is  no  effectual  reservation  of  any 
other  right,  as  required  by-  the  Act,  and  tte 
plaintiff  cannot  recover.  This  notice  is  either 
entLrel}[  ineffectual,  or  is  good  only  in  respect 
of  music  haUs.  This  Act,  in  effect,  provides  tiiat, 
if  the  prescribed  notice  is  not  printed,  then  im> 
right  is  reserved.  The  learned  judge  at  the  trial 
held  that  this  Act  did  not  prevent  an  action  for 
infringement  being  brought  if  the  notice  was  not 
printed,  because  the  Act  did  not  so  provide.  That 
construction  would  make  the  Act  nugatory.  The 
learned  judge  further  held  that  the  Act  did  not 
apply  to  this  song,  because  it  was  a  "  dramatic 
piece."  Assuming  it  to  be  a  dramatic  piece. 
there  was  a  licence  to  perform  which  was  not 
revocable,  and  was  not  in  fact  revoked.  This 
licence  was  not  revocable : 

PlimmeT  v.  Mayor  of  Wellington,  51  L.  T.  B«gb 
475  ;  L..  Bep.  9  App.  Cm.  69ei 
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Tbe  groimd  of  ihe  judgment  of  Kennedy,  J.  was, 
tl^t  this  vas  a  "  dramatic  piece,"  and  that  there 
had  been  a  consent  in  writine,  not  revoked,  to  its 
performance,  within  sect.  2  of  the  Dramatic  Copy- 
right Act  1833  (3  &  4  WiU.  4,  c.  16).  A  written 
consent  given  under  that  Act  is  irrevocable.  This 
VIS  not  a  "  dramatic  piece  "  at  all,  but  a  musical 
«oinpo«ition  only,  and  the  provisions  of  the  Act  of 
1882  are  applicable : 

WM  V.  Taylor,  47  L.  T.  Hep.  47  ;   11  Q.  B.  Div. 
102. 
He  referred  also  to  51  &  52  Yict.  c.  17. 

Btfus  Isaacs  in  reply. — This  was  a  dramatic 
piece.  Sect.  2  of  the  Copyright  Act  1842  (5  &  6 
Vict  c.  45)  defines  a  "  dramatic  piece  "  to  mean 
and  include  "  every  tragedy,  comedy,  play,  opera, 
farce,  or  other  scenic,  musical,  or  dramatic  enter- 
tainment." This  song,  x>erformed  with  dramatic 
action  and  in  costume,  is  a  "dramatic  piece" 
witliin  that  definition : 

Ruaell  V.  Smith,  12  Q.  B.  217  : 
Bobertt  v.  Signal,  3  Times  L.  Bep.  552  ; 
Clark  V.  Bishop,  25  L.  T.  Bep.  908. 

The  Act  of  1882  does  not  take  away  the  right  of 
eiclosiye  performance  and  representation  if  the 
prescribed  notice  is  not  given.       Cur.  adv.  vuU. 

My  9. — Lord  Eshbr,  M.R. — ^In  this  case 
the  pkintifE  became  the  owner  of  the  sole  right  of 
representation  of  "Daisy  Bell."  The  plaintiflE 
says  that  "  Daisy  Bell "  is  a  "  dramatic  piece," 
and  that  the  defendants  have 
that  "  dramatic  piece  "  in  BlacI 
public  entertaiimient  in  a 
pkintiS  says  that  it,  being  a 
was  performed  or  sung  without  any  consent  in 
writing  from  her,  and  that  the  defendants  became 
liable  to  pay  penalties  to  her.  The  action  is 
brooght  to  recover  penalties.  If  it  is  a  "  drama- 
tic piece"  within  tue  meaning  of  the  statute 
3_  &  4  WiU.  4,  c.  15,  and  the  plaintiff  did  not 
are  her  consent  in  writing,  the  defendants  are 
Gable.  At  the  trial,  Kennedy,  J.,  held  that 
"Diuijr  Bell "  was  a  dramatic  piece,  but  that  the 
plaintift  had  consented  to  the  performance  by  the 
defendants,  and  gave  judgment  for  the  defendants. 
I  agree  with  the  decision  of  Kennedy,  J.,  but  not 
upon  the  same  grounds.  I  think  that  judgment 
ooght  to  be  given  for  the  defendants,  because  this 
u  not  a  "  dramatic  piece  "  within  the  meaning  of 
the  Act  of  Parliament.  In  my  opinion  it  is  a 
"musical  composition,"  because  it  is  a  song. 
Other  Acts  of  Parliament  regulate  the  rights  of 
the  parties  if  this  is  a  "  musical  composition " ; 
those  are  the  statutes  5  &6  Yict.  c.  45  and  45  &  46 
Tict.  c.  40.  Now  it  cannot  be  doubted  but  that  this 
is  a  song ;  it  is  to  be  sung  by  one  person.  If  it  is  a 
song,  then  it  is  a  "  musical  composition."  Is  it  a 
^dramatic  piece?"  It  is  not  enough  to  say  that 
it  is  dramatic,  in  my  opinion.  It  must  be  a 
"dramatic  piece"  within  the  meaning  of  the  Act 
of  Parliament.  Therefore  the  description  of  what 
is  dramatic,  given  by  Lord  Denman  in  Bussell  v. 
Bmiih  {libi  *up.).  is  of  no  assistance  in  deciding 
this  case.  The  question  is  whether  this  is  a 
"dramatic  piece"  within  the  meaning  of  3  &  4 
WilL  4,  c.  15,  s.  1,  which  provides  that  the  author 
of  "  any  tragedy,  comedy,  play,  opera,  farce,  or 
any  oth«r  dramatic  piece  or  entertainment "  shall 
have  the  sole  liberty  of  representing  the  same 
at  any  place  of  dramatic  entertainment.    Kow, 


irformed  or  sung 

ool  at  a  place  of 

pantomime.     The 

"dramatic  piece," 


how  ought  we  to  construe  such  words,  where 
there  are  particular  words  followed  by  general 
words  P  The  general  words  must  be  construed  to 
mean  something  of  the  same  kind  as  the  parti- 
cular words  "ti-agedy,  comedy,  play,  opera,  farce." 
In  ordinary  language  these  latter  have  come  to 
be  known  as  particular  things  which  are  acted  at 
theatres.  If  the  general  words  are  to  be  con- 
strued as  referring  to  things  ejusdem,  generis  as 
the  particular  things,  they  cannot  include  a  song 
which  is  not  in  any  way  like  those  particular 
tilings  which  are  mentioned.  Then  came  the 
statute  5  &  6  Vict.  c.  45,  which  was  necessary  in 
order  to  extend  the  term  "  dramatic  piece  to 
"musical  compositions."  In  the  statute  3  &  4 
Will.  4,  c.  15,  therefore,  "  musical  compositions," 
mei'ely  as  such,  wei'e  not  within  the  words 
"  dramatic  piece."  The  later  Act  extends  to 
"  musical  compositions  "  the  rights  given  by  the 
earlier  Act  in  respect  of  "  dramatic  pieces.  It 
was  found  that  that  worked  mischief,  and  the 
statute  45  &  46  Vict.  c.  40,  was  passed  to  remedy 
that  mischief.  That  statute  provides  that,  in  the 
case  of  musical  compositions,  if  the  owner  of  the 
sole  right  of  public  representation  or  perform- 
ance "  shall  desire  to  retain  the  same,"  he  shall 
before  publication  give  the  owner  of  the  copy- 
right notice  to  print  on  each  copy  "  a  notice  to 
the  effect  that  the  right  of  public  i-epresentation 
or  performance  is  reserved."  Unless  that  is  done, 
therefore,  the  right  of  public  representation  is 
not  reserved,  so  as  to  enaole  the  owner  to  recover 
penalties.  Then  comes  the  question  whether  one 
can  define  what  is,  and  what  is  not,  a  "  dramatic 
piece,"  and  what  is,  and  what  is  not,  a  "  musical 
composition;"  and  whether  there  are  "musical 
compositions  "  which  are  also  "  dramatic  pieces." 
Now,  an  opera  is  a  musical  composition,  but  I 
cannot  help  thinking  that  some  operas  are 
dramatic  pieces.  But  operas  are  excluded  from 
the  statute  51  &  52  Yict.  c.  17,  relating  to  the 
recovery  of  penalties  in  respect  of  musical  com- 
positions,  because  operas  may  be  dramatic  pieces. 
But,  because  a  musical  composition  may  be  a 
dramatic  piece,  it  does  not  follow  that  every 
musical  composition  is  a  dramatic  piece.  To  be  a 
"  dramatic  piece "  a  musical  composition  must 
have  the  properties  of  a  dramatic  piece  as 
described  in  the  statute  3  &  4  Will.  4,  c.  15  ;  that 
is,  it  must  be  of  the  same  kind  as  a  "tragedy, 
comedy,  play,  opera,  farce."  Though  some 
musical  compositions  may  have  those  attributes, 
every  musical  composition  cannot  have  them. 
Whether  a  particular  subject-matter  is  only  a 
musical  composition,  or  whether  it  is  a  musical 
composition  having  the  attributes  of  a  "  dramatic 
piece,"  is  a  question  of  fact  in  every  case.  The 
question  is,  therefore,  one  of  fact  in  each  case, 
and  is  a  question  for  the  judgment  and  opinion  of 
persons  of  ordinary  sense,  that  is,  for  the  jury  if 
there  is  one,  or  for  the  judge  if  there  is  no  jury. 
Take,  then,  this  "Daisy  Bell."  What  attribute 
of  a  "  dramatic  piece,"  within  the  meaning  of  the 
Act  of  Parliament,  has  itf  It  is  said  uiat  the 
singer  sang  it  in  a  dramatic  way,  because  she 
sang  it  in  a  boy's  clothes.  Did  that  make  it  a 
dramatic  piece  P  If  it  were  a  dramatic  piece 
because  she  sang  it  in  that  way,  it  would  not  be 
so  if  another  person  sang  it  in  the  ordinary  way. 
We  cannot,  therefore,  consider  the  way  in  whi^ 
one  person  sings  the  song.  The  question  must  be 
considered  as  at  the  time    when   the    song    is 
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written  and  first  published.  I  can  well  xinder- 
stand  tliat  a  piece,  made  to  be  performed  by  only 
one  person,  may  be  a  dramatic  piece,  as,  for 
instance,  "  Manfred,"  which  has  really  only  one 
character.  That  I  would  call  a  "  dramatic  piece," 
though  done  by  one  person  only.  It  is  always  a 
question  of  fact  in  each  caee.  The  question  is, 
what  is  the  thing  which  is  done  by  one 
person  P  If  the  uiing  is  a  song,  and  merely 
a  song,  then  it  is  not  a  dramatic  piece,  but  only  a 
musical  composition;  it  requires  nothing  but 
singing.  It  is  not  necessary  to  say  that  a  song, 
which  IB  to  be  sung  by  one  person,  may  not  be  a 
dramatic  piece ;  we  have  only  to  decide  as  to  this 
song.  The  question  must  be  considered  as  at  the 
time  when  the  song  is  published.  At  that  time  this 
was  a  song  and  nothing  else.  The  plaintiff  dealt 
with  it  as  being  a  musical  composition,  because 
she  considered  it  necessary  to  print  a  notice  on 
every  copy  of  it.  She  did  not  print  a  notice  that 
the  right  of  public  representation  was  i-eserved, 
but  only  a  notice  that  it  was  not  to  be  sung  at 
music  halls  without  her  consent.  She  did  not, 
therefore,  reserre  the  sole  right  of  public  repre- 
sentation except  in  respect  of  music  halls.  The 
defendants  did  not  sing  "  Daisy  Bell "  at  a  music 
hall.  The  plaintiff  cannot,  therefore,  recover 
penalties.  Then  it  is  said  that  the  plaintiff 
revoked  the  leave  which  she  had  given.  Whether, 
after  a  song  has  been  published  without  a 
reservation  of  rights,  the  owner  of  the  rights  in 
the  song  can  revoke  that  at  any  time,  it  is  not 
necessary  to  say.  I  am  inclined  to  think  that  he 
cannot  revoke.  If  he  can  revoke,  he  cannot  do  so, 
under  the  statute,  without  printing  other  copies 
with  the  notice  of  reservation  upon  them,  and 
calling  in  the  first  copies  as  far  as  possible.  Then 
there  would  be  copies  of  two  kinds :  one  kind  with 
the  reservation  of  rights,  and  the  other  without. 
In  this  case,  the  plaintiff  never  did  really  revoke 
at  alL  It  is  said  that  the  music  of  this  song  is  a 
musical  composition,  and  the  words  a  dramatic 
piece.  That  is  an  absurd  contention.  The  music 
and  the  words  are  written  to  be  performed 
together.  This,  therefore,  is  a  masicaT  composi- 
tion only,  and  has  not  been  so  dealt  with  as  to 
enable  the  plaintiff  to  recover  penalties.  The 
judgment  for  the  defendants  is  therefore  right, 
though  not  upon  the  grounds  upon  which  it  was 
given.  This  appeal  therefore  falls,  and  must  be 
dismissed. 

Kay,  L.J.  read  the  following  judgment: — This 
action  was  brought  to  i-ecover  624Z.,  being  312 
amounts  of  21.  each,  from  the  defendant  company 
and  their  manager  for  156  occasions  on  which 
the  song  "  Daisy  Bell "  was  sung  at  the  defen- 
dants' place  of  entertainment.  The  plaintiff 
claims  as  proprietor  of  the  sole  right  of  singing 
and  representing  this  song.  The  song  has  been 
printed  and  published,  both  words  and  music. 
Upon  the  outside  are  printed  the  words  "  This  song 
can  be  sung  in  public  without  fee,  or  licence, 
except  in  music  halls."  This  was  done  with  the 
plaintiff's  consent.  The  defendants'  place  of 
entertainment  is  not  a  music  hall,  and  is  not 
licensed  as  such.  The  song  was  sung  in  a 
burlesque  which  was  being  performed  there. 
Sometime  in  1893  a  letter  was  written  on  behalf 
of  the  plaintiff  to  the  defendants'  manager,  which 
is  not  produced,  saying  that  the  defendants  had 
no  right  to  have  this  song  sung  as  part  of  their 
entertainment.    The  answer  was,  that  the  defen- 


dants had  purchased  the  song  with  the  words 
which  I  have  quoted  upon  it ;  that  their  place  of 
entertainment  was  not  a  music  hall ;  and,  there- 
fore, the  defendants  had  a  right  to  have  it  snug. 
The  plaintiff  was  accustomed  to  sing  the  sosg  in 
the  costume  of  a  boy  cycUst,  and  a  photograph 
of  the  plaintiff  in  that  costume  was  outside  the 
printed  song.  The  plaintiff  was  accustomed,  it 
IS  said,  to  accompany  the  song  with  dramatic 
action,  though  the  words  do  not  seem  to  afford 
much  scope  for  this.  If  the  song  is  to  be  treated 
as  a  "  musical  composition  "  under  45  &  46  Vict 
c.  40,  sect.  2  of  that  statute,  which  it  is  said 
applies  to  this  case  because  the  copyright 
belongs  not  to  the  plaintiff  but  to  the  author, 
it  requires  the  plaintiff  to  give  to  the  owner  of  the 
copyright,  before  publication,  notice  to  print  upon 
every  copy  that  the  right  of  public  representation 
is  reserved.  No  such  notice  was  given,  nor  was 
anything  printed  to  that  effect,  except  the  reser- 
vation of  the  right  to  sing  the  song  in  motic 
haUs.  But  it  is  argued,  and  the  learned  judge 
has  felt  himself  bound  by  authority  to  hold,  tlmt 
it  was  a  "  dramatic  piece  "  within  3  &  4  WilL  4, 
c.  15,  5  &  6  Vict.  c.  45,  and  51  &  62  Vict.  c.  17. 
The  first  of  tiiese  statutes  gives  to  the  author  <^ 
"  any  tragedy,  comedy,  play,  opera,  farce,  or  anj 
other  dramatic  piece  or  entertainment,"  the  sole 
liberty  of  representing  the  same,  and  any  other 
person  representing  any  such  production  at  a 
place  of  dramatic  entertainment,  without  the 
consent  in  writing  of  the  author  or  proprietor,  is 
liable,  for  each  such  representation,  to  pay  40(. 
The  statute  5  &  6  Vict.  c.  45,  s.  20,  extends  the 
benefit  of  the  former  Act  to  musical  composi- 
tions, and  gives  to  the  owner  of  the  right  of  repre- 
sentation the  remedies  given  in  the  former  Act; 
and,  by  sect.  2,  "  dramatic  piece  "  is  declared  to 
include  "  every  tragedy,  comedy,  play,  opera, 
farce,  or  other  scenic,  musical,  or  dramatic  enter- 
tainment." The  statute  51  &  52  Vict.  c.  17, 
enabled  a  court  to  give  less  than  40«.  if  justice 
required  it.  I  caotmot  read  this  series  of  statutes 
in  any  other  sense  than  that  if,  in  the  case  of  » 
musical  composition,  the  notice  required  by 
45  &  46  Vict.  c.  40,  s.  2,  is  not  given  and  printed 
upon  the  published  copies,  no  penalty  or  damages 
can  be  i-ecovered  because  the  right  of  public 
representation  is  not  reserved;  and  there  beii^ 
no  ri^ht  there  can  be  no  remedy.  If  it  be  a 
"  musical '  composition "  which  can  be  called  a 
"  dramatic  piece,"  it  seems  to  me  that  the  notice 
should  still  be  given.  The  reason  seems  plain. 
When  a  song  wiui  music  is  printed,  every  one  who 
buys  it  has  a  right  to  suppose  he  may  sing  it  taj- 
where,  in  a  private  house,  or  in  a  place  of  pnbue 
entertainment,  unless  there  is  a  notice  on  the 
song  to  the  contrary.  No  one  buying  a  tragedy 
or  comedy  would  suppose  himself  at  liberty  to 
represent  it;  he  would  buy  it  only  to  read.  In 
Bussell  V.  Smith  {vhi  sup.)  a  song  called  "The 
Ship  on  Fire  "  was  held  to  be  a  "  dramatic  piece," 
and  a  person  who  sang  it  at  a  place  of  public 
entertainment  was  held  liable  for  penalties.  The 
action  was  to  recover  40«.  for  representing  and 
performing  the  song  at  Crosby  Hall,  and  one  of 
the  questions  argued  was,  that  the  song  was  sot 
a  "  musical  composition  "  within  sect.  20  of  5  46 
Vict.  c.  45,  but  that  the  "  musical  compositions  " 
intended  to  be  protected  by  that  Act  were  only 
those  composed  for  performance  with  "  dramatH! 
pieces."    The  court  did  not  decide  the  question 
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whether  the  Act  was  to  be  80  restricted,  because 
they  considered  that  the  song  was  a  "  dramatic 
piece"  within  the  interpretation  clanse,  sect.  2. 
Li  Clark  T.  Bishop  {uhi  sup.)  a  song  was  held  to 
be  a  "  dramatic  piece,"  when  its  only  value 
was  derived  from  the  singing  and  acting  of  it 
in  character.  In  Wall  v.  Taylor  {ubi  sup.) 
the  question  was  whether  the  proprietor  of  a 
nmsical  composition  could  maintain  a  claim 
for  the  40«.  penalty  when  it  was  sung  at  a 
place  which  was  not  a  place  of  dramatic  entertain- 
ment, and  it  was  held  that  he  could,  Cotton,  L.J. 
dissenting.  Li  Roberts  v.  Bignell  [uin  sup.)  it  was 
held  that  a  song  called  "  Oh  Jenny  Dear,"  set  to 
music,  not  of  the  proprietor's  own  authorship, 
was  not  a  musical  composition,  but  a  "  dramatic 
piece,"  and  that  a  mere  verbal  permission  to  sing 
it  was  an  ineffectual  gift,  so  that  the  proprietor 
notwithstanding  such  permission  could  recover  the 
40i.  penalty.  I  have  not  found  any  other  report 
of  this  last  case.  I  can  scarcely  believe  that  this 
report  is  accurate.  If  it  waa  decided  that, 
hecanse  the  words  of  the  song  were  dramatic,  the 
mnsic  was  not  a  "musical  composition,"  I 
respectfully  differ  from  that  decision.  All  these 
decisions,  except  the  last  two,  were  before  the 
statute  45  &  46  Yict.  c.  40.  No  caae  has  decided 
that  a  song  which  is  a  "  dramatic  piece  "  is  not  also 
a  "  tnusiciU  composition,"  unless  Roberts  v.  Bignell 
iubi  sup.)  did  so.  The  words  "  musical  composi- 
tion "  must  refer  to  the  music,  not  the  words,  of 
the  song,  and  the  music  without  the  words  could 
hardly  be  called  a  "  dramatic  piece."  But,  even 
if  it  was,  it  is  impossible  to  say  that  it  is  not  a 
"musical  composition,"  and,  if  it  be,  then,  when 
the  song  and  music  are  printed  and  published,  the 
owner  of  the  right  of  representation  must  reserve 
it  by  a  notice  printed  upon  each  copy.  Otherwise, 
as^  I  read  the  statutes,  the  right  does  not 
exist  after  such  publication.  This  seems 
to  dispose  of  the  case.  The  plaintiff  was 
evidently  aware  of  the  necessity  of  printing  a 
notice  upon  each  copy,  because  she  has  caused 
this  to  be  done ;  bnt  tiie  only  reservation  made 
by  that  notice  is  of  the  right  to  sing  the  song  in 
music  halls,  and  this  the  defendants  have  not 
infringed.  She  has  recently  caused  a  reservation 
to  be  printed  on  copies  sold,  in  larger  terms.  It 
was  argued  that  the  notice  printed  on  each  copy 
was  a  licence  to  sing  the  song  anywhere  except  in 
a  musiQ  hall ;  that  such  licence  was  revocable ; 
and  that  it  was  revoked.  There  was  no  revoca- 
tion or  attempt  to  revoke.  The  objection  raised 
was,  that  the  plaintiff  never  authorised  the  limited 
reservation  which  was  actually  printed.  This 
was  disproved;  she  did  authorise  it.  But  I  do 
not  agree  that  the  printed  notice  was  a  licence. 
It  was  evidently  intended  to  be  a  reservation  in 
compliance  with  45  &  46  Vict.  c.  40.  This  point 
aeems  not  to  have  been  argued  before  the  learned 
jadge.  The  appeal  appears  to  be  founded  upon  a 
suggestion  made  by  him  at  the  end  of  bis  judg- 
ment. The  learned  judge  i-aises  the  question,  and 
Miswers  it  by  saying  that,  even  if  it  were  a  licence, 
it  conld  not  be  revoked  against  any  person  who 
1)^  bought  the  song  and  made  arrangements  to 
perform  it  in  a  place  which  was  not  a  music  hall. 
If  it  was  a  licence,  I  should  not  be  prepared  to 
diSer  from  the  learned  judge;  but,  for  the  reasons 
I  have  riven,  I  think  that  the  point  does  not 
aiiw.  I  agree  that  there  should  be  judgment  for 
the  defendants,  though  I  respectfully  differ  from  I 


some  of  the  reasons  given  by  the  judge  in  the 
court  below. 

SuiTH,  L.J.,  read  the  following  judgment: — 
This  action  is  brought  by  the  plaintiff,  who  haa 
acquired  by  assignment  from  the  author  the  sole 
right  of  singing  a  song  called  "  Daisy  BeU,"  and  is 
founded  upon  the  Act  of  1833  (3  &  4  WiU.  4,  c.  15) 
and  the  Copyright  Act  of  1842  (5  &  6  Vict.  c.  45), 
the  conjoint  effect  of  which  Acts  upon  the  point  in 
hand  is  that,  if  any  person  without  the  consent  in 
writing  of  the  person  who  has  the  sole  right  of 
representing  either  a  dramatic  piece  or  a  musical 
composition  does  so,  he  is  liable  to  a  penalty  for 
each  representation  of  not  less  than  408.  and! 
double  costs.  It  was  found  by  Kennedy,  J.,  at 
the  trial — and  against  this  finding  there  is  no 
appeal — that,  in  spite  of  the  plaintiff's  assertion 
upon  oath  to  the  contrary,  the  song  "  Daisy  Bell " 
was  published  to  the  world  with  ner  consent  in 
writing  to  ita  being  sung  anywhere  excepting  at 
music  halls,  the  inscription  upon  each  copy,  of 
which  5000  were  published,  being,  "This  song 
may  be  sung  in  public,  without  fee  or  licence^ 
except  at  music  halls,"  and  it  was  shown  that  the 
infringement  complained  of  by  the  plaintiff  was 
the  singing  or  causing  to  be  sung  by  the  defen- 
dants uie  song  within  the  terms  of  the  consent 
given,  namely,  elsewhere  than  at  music  halls, 
and  Kenne^,  J.  gave  judgment  for  the- 
defendants.  'This,  which  was  the  great  issue  in 
the  cause,  having  been  found  against  the  plaintiff, 
she  now  appeals  to  this  court,  and  by  her  counsel 
argues — though  the  point  was  not  taken  before 
Kennedy,  J.,  and  though  it  must  now  be 
admitted  that  consent  in  writing  had  in  fact 
been  given  by  the  plaintiff  to  the  defendants' 
singing  the  song  as  and  when  they  did — that  she 
nevertheless  was  entitled  to  have  judgment  entered 
for  her  because,  ae  she  now  alleges,  she  had 
revoked  her  consent,  as  by  law  she  was  entitled 
to  do,  before  the  defendants  sang  or  caused  to  bo 
sung  the  song  which  is  the  subject-matter  of  com- 
plaint, and  that  in  these  circumstances  the^  had 
done  so  without  the  plaintiff's  consent  in  wiiting. 
To  this  the  defendants  made  answer  that  the  plain- 
tiff was  wrong  in  her  facts,  and  that  she  never 
did  revoke  her  consent,  for  that  the  position 
the  plaintiff  had  taken  up  was,  not  that  she 
revoked  her  consent,  but  that  she  had  never 
given  any  consent  at  all,  the  consent  printed 
upon  the  songs  having  been  placed  thereon,  as^ 
she  said,  without  her  permission,  which  has  been 
proved  not  to  be  the  truth.  It  appears  to  me 
that  this  answer  of  the  defendants  as  to  the 
facts  is  correct.  It  is  one  thing  to  withdraw  a 
consent  given,  and  quite  another  thing  to  assert 
that  there  never  was  any  consent  given  at  all; 
for,  in  the  one  case,  a  person  is  in  the  wrong  if  he 
continues  the  representation  after  the  consent  is- 
lawfully  withdrawn;  and,  in  the  other,  he  is  in  ther 
right  in  contesting,  as  the  defendants  did,  th» 
false  assertion  that  no  consent  had  ever  been 
given  at  all.  As  it  is  established  that  the  plaintiff 
never  revoked  her  consent,  which  she  had  in  fact 
given,  it  is  wholly  unnecessary  to  consider  the 
question  which  was  argued  before  us,  whether  the 
consent  given  was  in  the  circumstances  revocable 
or  irrevocable,  for  this  is  purely  an  academical 
point.  But,  even  if  the  plaintiff  could  have 
revoked  her  consent,  and  had  done  so,  there  is 
a  further  answer  to  this  action,  which  is  this : 
In  the  year  1882  the  Copyright  (Musical  Com- 
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positionB)  Act  1882  (45  &  46  Vict.  c.  40)  was 
passed.  It  is  tme  that  it  is  a  remarkable  piece 
of  drafting  when  looked  into,  but  it  recites  that 
it  was  expedient  to  amend  the  law  relative  to 
copyright  in  musical  compositions,  and  to  protect 
the  public  from  Texatious  proceedings  for  the 
recovery  of  penalties  for  the  imauthorised  per- 
formance of  the  same;  and  it,  amongst  other 
things,  enacts  that,  if  the  owner  of  the  right  of 
pubhc  representation  or  performance  of  any 
musical  composition  shall  desire  to  retain  the 
same  (which  is  the  plaintiff's  position),  he  shall, 
before  any  publication  of  any  copy  of  such 
musical  composition,  give  to  the  owner  of  the 
cop3rright  therein  notice  in  wiiting  to  print  upon 
every  copy  of  such  musical  composition  a  notice 
to  the  effect  that  the  right  of  public  represen- 
tation is  reserved;  and,  by  sect.  3,  a  penalty  is 
imposed  upon  the  owner  of  the  copyright  if 
he  does  not  obey,  and  print  legibly  and  con- 
spicuously upon  every  copy  that  the  right  of 
public  riMjresentation  or  performance  is  re- 
served. The  practice  this  Act  was  passed  to 
put  a  stop  to  was  this,  and  it  had  become 
notorious :  Certain  blackmailers  (clients  as  well 
as  solicitors)  were  repeatedly  in  our  courts 
with  actions  for  penalties  and  double  costs  against 
performers,  who  nad  no  idea  that  what  they  were 
doing  was  an  infringement  of  anyone's  copyright. 
The  m.odus  operandi  was  this :  A  person  with  a 
copyright  was  obtained.  That  person  and  a 
solicitor  then  waited  until  they  bad  marked  down 
a  sufficient  number  of  singings  of  a  song  by  some 
poor  innocent  performer,  and  they  then  com- 
menced and  prosecuted  their  action  against  him 
or  her  as  the  case  might  be.  The  defendant, 
though  absolutely  unconscious  of  having  done 
any  wrong,  was  mevitably  condemned,  if  proof 
of  his  or  her  having  sung  the  song  was  forth- 
coming, in  penalties  and  double  costs  without  a 
possibility  of  escaping  a  hostile  verdict  with  its 
attendant  consequences.  To  meet  this  grave 
oppression — for  it  was  nothing  less — this  Act,  as  its 
preamble  recites,  was  passed.  It  will  be  seen  that 
this  Act  does  not  enact  what  is  to  happen  if  the 
owner  does  not  have  printed  upon  every  copy  of 
a  musical  composition  a  notice  that  the  right  of 
public  representation  is  reserved,  and  the  question 
arises,  bearing  in  mind  the  object  with  which  the 
Act  was  unquestionablv  passed,  what  is  the 
meaning  of  the  words  "  If  the  owner  of  the  right 
of  public  perfoi'mance  of  any  musical  composition 
shall  desire  to  retain  the  same  he  shall  print 
upon  every  copy  a  notice  that  the  right  of  public 
representation  is  reserved  "  P  Do  they  mean  that 
he  shall  retain  the  right  and  be  able  to  sue 
whether  he  prints  the  notice  or  not ;  or  dt)  they 
mean  that  he  shall  only  retain  the  right  and  be 
able  to  sue  if  he  carries  out  the  enactment  and 
prints  and  gives  notice  to  the  world  of  the  reser- 
vation ?  The  latter,  in  my  judgment,  is  the  true 
reading  of  this  enactment;  and  if  it  were  con- 
stioied  otherwise,  as  regards  this  most  important 
matter,  it  might  just  as  well  never  have  been 
placed  on  the  Statute-book.  But  it  is  said  by  the 
plaintiff  that  this  song  "  Daisy  Bell "  is,  besides 
being  a  musical  composition  to  which  the  Act  of 
1882  applies  (and  this  cannot  be  denied),  a  dramatic 
piece,  and  that,  being  a  dramatic  piece,  she  is  entitled 
to  the  penalties  and  damages  and  costs  recover- 
able under  the  Act  of  1833  (3  &  4  WUl.  4.  c.  15). 
irrespective  of  the  provisions  of  the  Act  of  1882. 


I  do  not  think  this  point  is  tenable.    Why  is  it 
said  that  this  song  is  to  be  held  to  be  a  drmatic 

fiece,  for  primd  facie  it  is  nothing  of  the  sort  ? 
t  is  said  that  by  the  interpretation  section  of  tia 
Copyright  Act  (sect.  2  of  5  &  6  Vict.  c.  45)  it  ii 
enacted  that  the  words  dramatic  piece  shall  be 
construed  to  mean  and  include  "  every  tisgedy, 
oomedy,  play,  opera,  farce,  or  other  scenic, 
musical,  or  dramatic  entertainment,"  and  tiiat 
this  song  when  sung  comes  within  the  words 
"  other  scenic,  musical,  or  dramatic  entertain- 
ment." If  this  be  so,  every  song  must  be  held  to 
be  a  dramatic  piece,  which  is  absnrd.  The  words 
"other  scenic,  musical,  or  dramatic  entertain- 
ment "  appear  to  apply  to  the  whole  concert  or 
performance,  and  not  to  single  detached  pieces 
sung  therein,  and  this  was  the  view  of  Brett, 
M.R.,  in  Wall  v.  Taylor  (vM  sup.),  where  that 
learned  judge  said  the  clause  is  not  applicable  to 
each  particular  composition,  but  to  the  whole 
concert.  Gases  were  then  cited  to  show  that 
certain  songs  had  been  held  to  be  dramatic  pieces. 
The  first  of  these  was  the  case  of  BiisseU  t. 
Smith  (ubi  sup.),  where  in  the  year  1848  Lord 
Denman  and  the  Queen's  Bench  held  that  a  song 
called  the  "  Ship  on  Fire,"  although  sung  by  a 
performer  in  plain  clothes  at  a  piano  and  withoat 
any  sceneiy,  was  a  dramatic  piece,  the  ratio  deci- 
dendi being  that,  as  the  song  moved  terror  and 
pity  and  sympathy  by  presenting  danger  and 
despair,  and  ]oy  and  maternal  and  conjugal 
affection,  and  would  produce  the  emotions  which 
are  the  purpose  of  the  regular  drama,  it  was 
therefore  a  dramatic  piece.  Then  the  case  of 
Clark  V.  Bishop  [ubi  btm.)  was  cited,  where  a 
song  called  "  Come  to  Peckham  Rye "  was  bdd 
to  be  a  dramatic  piece,  the  performer,  as  Kelly, 
C.B.  said,  "  by  his  powers  of  singing,  acting,  and 
characterisation,  had  made  the  song  a  thing  of 
value,  not  as  a  song  merely,  but  as  acted  by  nim 
in  character,  and  so  a  dramatic  piece."  Asd 
lastly  the  case  of  Roberts  v.  Bignell  (uH  np.), 
in  which  a  song  called  "Oh!  Jenny  Dear," 
was  held  by  Day  and  Wills,  JJ.  to  be  a 
dramatic  piece  "  presented  as  it  was  in  the  par 
ticular  instance."  It  is  not  necessary  to  de- 
termine whether  each  of  these  cases  was  rightly 
decided,  or  whether  the  reasons  given  in  each  for 
holding  the  song  to  be  a  dramatic  piece  are  satis- 
factory. Every  case  must  depend  upon  its  own 
attendant  circumstances.  In  each  case  •  it  is  a 
question  of  fact.  I  think  that,  to  constitute  a 
song  a  dramatic  piece,  it  must  be  such  a  song  as. 
for  its  proper  representation,  acting  and  possiblr 
scenery  form  a  necessary  ingredieat,  and  that  if 
neither  of  these  be  a  requisite  to  the  efficient 
i«presentation  of  the  song,  it  is  not  a  dramatie 
piece.  It  is  an  entire  misnomer  to  call  a  mere 
common,  ordinary  music-hall  song,  which  reqaires 
neither  acting  nor  scenery  for  its  production,  a 
dramatic  piece,  for  it  is  in  truth  notiung  of  the 
kind.  In  my  judgment,  as  a  matter  of  fact,  this 
song  "  Daisy  Bell "  is  not  a  di-amatic  piece.  Ji  it 
were,  every  boy  in  the  street  who  sang  it  would  be 
liable  to  be  proceeded  against  for  having  per- 
formed a  dramatic  piece  without  the  written  con- 
sent of  the  author,  which  is  wholly  untenable. 
1^0  case  was  made  as  to  the  character  of  the 
entertainment  at  the  Blackpool  Wiuter  Gardens 
at  which  "Daisy  Bell"  was  sung.  The  point 
made  before  us  was,  that  the  court  was  bound  to 
hold  that,  if  a  person  sang  "Daisy  Bell,"  so 


Digitized  by 


Google 


Oet.  26,  1895.] 


THE  LAW  TIMES. 


[Vol.  Lxxm.— 247 


Ct.  of  App.] 


Msux  V.  The  Gbeat  Eastiesn  Railway  Cohpant. 


[Ct.  of  App. 


matter  how  or  where,  he  was  liable  to  penalties 
and  donble  coBta,  because  it  was  a  dramatic  piece 
which  he  had  performed.  This  ia  not  so,  and 
cannot  be  so.  In  my  judgment  the  plaintiff's 
case  fails  upon  both  of  the  grounds  above  men- 
tioned, and  this  appeal  must  be  dismissed. 

Appeal  dismieied. 

Solicitors  for  the  appellant.  Smith  and  Go/ton. 

Solicitor  for  the  respondents,  W.  H.  Hudson. 


July  10  and  11. 

(Before  Lord  Esheb,  M.B.,  Kat  and 
Smith  L.JJ.) 
Mbttx  v.  The  Gbeat  Eastesn  Railway 
Company,  (o) 

APPEAL  PBOM  THE  QUEEN's  BENCH  DIVISION. 
Bailioay  company — Luggage  brought  to  station  by 
passenger — Property  of  third  person — Duty  of 
raihcay  company — Negligent  act  of  company's 
servant — Liability  of  company  to  owner  of 
properly. 

A  servant  brought  to  the  station  of  the  defendant 
railway  company  as  his  personal  luggage  a  box 
containing  liveries,  the  property  of  his  master, 
but  provided  for  the  servant's  use,  and  took  a 
ticket  for  himself.      The  liveries  were  injured 
by  the  negligent  act  of  the  defendants'  servant. 
Eeld  {reversing  the  judgment  of  Mathew,  J.),  that 
the  master  was    entitled    to    recover   damages 
from  the  defendants  for  the  injury  to  his  pro- 
perty caused  by  the  negligent  act  of  the  defen- 
dants' servant. 
This  was  an  appeal  hj  the  plaintiff  from  the 
judgment  of  Mathew,  J.,  at  the  trial  without  a 
jury  in  Middlesex. 

The  plaintiff  brought  this  action  against  the 
defendemt  railway  company  to  recover  damages 
for  injury  to  certain  liveries  belonging  to  the 
pimtiff  caused  by  the  negligent  acts  of  the 
defendants'  aervanta. 

For  the  purposes  of  this  action  the  following 
facte  were  admitted  by  the  defendants: — That 
the  hveries  were  the  property  of  the  plaintiff ; 
that  such  proi>erty  was  handed  in  to  the  custodr 
of  the  defendants'  servants  by  F.  Harrer,  C. 
Slade,  and  J.  Wilson,  three  servants  of  the 
plaintiff,  or  by  one  of  them,  at  Waltham  Cross 
station,  on  the  5th  June  1894,  to  be  carried  by 
the  defendants  by  the  3.40  p.m.  train  for  Liver- 
pod-street,  as  passengers'  luggage;  that  such 
property  was  overturned  in  front  of  the  said 
train,  and  the  same  was  damaged,  and  became 
useless  to  the  plaintiff ;  that  the  said  F.  Harrer, 
C._  Slade,  and  J.  Wilson  werepassengers  by  the 
•ud  3.40  p.m.  train  from  Waltham  Cross  to 
Liverpool-street,  on  the  6th  June  1894,  and  were 
travelling  as  the  servants  and  upon  the  request 
(A  and  at  the  expense  of  the  plaintiff.  These 
liveries  were  provided  for  the  use  of  these 
servants  of  the  plaintiff. 

The  action  was  tried  before  Mathew,  J.  without 
a  jury. 

J.  Alderson  Foote  for  the  plaintiff. 
Jdf,  Q.C.  and  F.  H.  Coller  for  the  defendants. 
Mathew,  J. — I  think  this  case  is  a  perfectly 
dear  one  without  reference  to  the  copious  antho- 

(!»  Baportad  by  J.  H.  Vanxta,  Kiq.,  Buriatar-ftt-Law. 


rities,  with  the  whole  of  which  body  of  authority 
I  entirely  concur.  I  do  not  propose  to  discuss  the- 
cases,  because  it  would  be  pedantry  to  do  so.  The 
first  question  is,  whether  there  was  any  contract 
between  the  plaintiff  and  the  defendants,  the 
railway  company,  in  respect  of  the  property  in 
question.  It  is  agreed  that  the  property  in'  ques- 
tion were  liveries  belonging  to  the  plaintiff ;  and 
she  supplied  her  servants  with  money  to  take 
tickets  and  proceed  by  the  railway.  The  contract 
made  by  the  railway  company  was  clearly  a  per- 
sonal contract  with  those  to  whom  the  tickets 
were  issued,  and  that  contract  was  upon  the 
terms  that  each  passenger  should  be  entitled  to 
carry  a  certain  qviantity  of  personal  luggage. 
That  is  the  only  contract  entered  into  by  the 
company,  and  it  is  confined  to  the  individuals  to 
whom  the  tickets  are  issued.  The  plaintiff  now 
says  that  the  undisclosed  principal  may  come 
forward,  and  that  the  undisclosed  principal  in 
this  case  is  Lady  Meux  who  found  the  money  for 
the  tickets,  and  whose  property  was  confided  to 
the  care  of  the  servants.  But  the  principle  as 
i-egards  an  undisclosed  principal  does  not  apply  in 
this  case,  because  the  contract  made  by  the  rail- 
way company  was  a  personal  contract  with  the 
servant  in  each  case ;  that  is  to  say,  an  under- 
taking to  cai-iy  the  servant  and  his  luggage. 
Then  thei-e  is  an  alternative  view  of  the  matter 
put  forward  by  the  plaintiff,  which  it  is 
endeavoured  to  support  by  copious  citation 
of  authority,  namely,  that  where  goods  are 
lawfully  upon  the  premises  of  a  railway  com- 
pany, and  it  is  shown  that  the  sei-vants  of  tho 
company  have  been  guilty  of  negligence,  there 
may  be  a  right  of  action  in  respect  of  those  goods. 
The  answer  to  that  is,  that  these  goods  were  not 
lawfully  on  these  premises.  They  were  there  as 
the  property  of  Lady  Meux,  and  were  being 
canied  xmder  the  apprehension  of  the  railway 
company  that  they  belonged  to  the  servants,  who 
were  the  passengers  on  that  occasion,  and  to 
nobody  else.  If  such  an  action  would  lie,  then 
possibly  in  every  case  A.  oonld  have  his  goods 
carried  by  B.,  and  conld  snbsequently  sue  on  the 
gi-ound  that  the  contract  was  one  to  the  benefit  of 
which  he  was  entitled  to  have  recourse ;  he  could 
say  that  the  goods  were  properly  there,  and  law- 
fully on  the  premises  of  the  railway  company, 
under  the  impression  that  they  belonged  to  B., 
the  passenger,  and  that  he.  A.,  was  entitled  to  sue 
in  respect  of  that.  But  the  plain  answer  would 
be,  that  they  were  not  lawfully  on  the  premises  as 
the  property  of  A.,  but  only  as  the  property  of 
B.,  and  A's  action  would  fail.  My  judgment 
must  be  for  the  defendajits. 

Judgment  for  the  defendants. 
The  plaintiff  appealed. 

J.  Alderson  Foote  for  the  appellant — The 
defendants  are  liable  to  the  plaintiff  for  the 
damage  to  her  goods,  because  the  damage  was 
caused  by  the  wrongful  act  of  the  defendants' 
servant  towards  the  goods  while  they  were  law- 
fully on  the  defendants'  premises  and  in  their 
possession.  If  goods  are  in  the  possession  of  a 
railway  company,  and  they  do  an  injurious  act  to 
those  goods,  the  owner  of  the  goods  has  a  right  of 
action  against  the  companv,  though  there  is  no 
contract  between  him  and  the  company : 

Martin  v.  Great  Indian  Ptnintula  Bailway  Com- 
pany, 17  L.  T.  Bep.  349 ;  L.  Bep.  3  Ex.  9 ; 
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Atutin    T.    Great    Western     Railway     Company, 

16  L.  T.  Bep.  320  ;  L.  Bep.  2  Q.  B.  442  ; 
Mean  t.  London  and  South-  Western  Railway  Com- 

pany,  6  L.  T.  Bep.  190  :  11  C.  B.  N.  S.  850  ; 
Hanhall  y,  York,  Netieaetle,  and  Berwick  Railway 

Company,  11  C.  B.  655; 
Becker  t.  Oreat  Eastern  Railway  Company,  22  L.  T. 

Bep.  299  ;  L.  Bep.  5  Q.  B.  241 ; 
Alton  r.  Midland  Railway  Company,  19  C.  B.  N.  S. 

213; 
Hayn  v.  Cvlliford,  40  L.  T.  Bep.   536 ;    4  C.  P. 

DiT.  182. 

"Where  the  injaiy  is  caused  by  a  misfeasance,  the 
person  injured  has  a  right  of  action  for  the  tort, 
entirely  independent  oiany  contract : 

FouVcet  T.  Metropolitan  District  Railway  Company, 

42  L.  T.  Bep.    345  ;    4  C.  P.  Div.   267 ;    5  Id. 

157; 
Hooper    t.  London  and    North-Western  Railway 

Company,    43    L.    T.    Bep.    570;     50    L.    J. 

103,  Q.  B.; 
Taylor  t.  Manchester,  Sheffield,  and  Lincolnshire 

RailAvay  Company,  71  L.  T.  Bep.  596;  (1895) 

1Q.B.  134; 
Kelly  T.  Jr<(ropolt7an  Railway  Company,  72  L.  T. 

Bep.  551 ;  (1895)  1  Q.  B.  944. 

Jelf.  Q.C.  and  F.  H.  CoUer  for  the  respondenta. 
— This  claim  is  founded  on  contract,  and  was 
treated  by  Mathew,  J.  as  a  case  of  tort  arising 
upon  a  contract.  There  was  no  contract  between 
the  plaintiff  and  the  defendants,  and  therefore 
the  plaintiff  cannot  sue  upon  any  contract.  The 
only  tort  which  can  be  relied  upon  is  one  arising 
out  of  the  contractual  relation  between  the 
servant  of  the  plaintiff  and  the  defendants,  and 
solely  arising  out  of  that  contractual  relation. 
The  plaintiff,  not  being  a  party  to  that  contract, 
cannot  sue  in  respect  of  the  tort  arising  out  of  it : 

Alton  v.  Midland  Railway  Company,  19  C.  B.  N.  S. 
213. 

This  luggage  was  not  lawfully  upon  the  defen- 
dants' premises  as  tlie  property  of  the  plaintiff, 
but  only,  if  at  all,  as  the  property  of  her  servant 
who  was  the  passenger.  In  Hayn  v.  Cwlliford 
{uhi  sup.)  the  action  was  for  a  tort  where  there 
was  no  contract  at  all.  The  defendants  owed  no 
duty  of  any  kind  to  the  plaintiff.  The  mere  fact 
of  the  plaintiff's  property  being  at  the  station 
cast  no  duty  upon  the  defendants  towards  the 
plaintiff.  The  duty  of  the  railway  company  is  in 
respect  of  a  passenger's  luggage  only : 

Oreat  Northern  Railway  Company  v.  Shepherd,  21 
L.  J.  114,  Ex. 

If  anyone  could  sue  for  this  damage,  it  would  be 
the  servant  for  the  damage  done  to  him  as  bailee 
of  the  goods.  There  was  no  evidence  of  negli- 
gence on  the  part  of  the  defendants'  servants. 

Lord  EsBEB,  M.B. — ^In  this  case  the  plaintiff 
has  brought  an  action  against  the  railway  com- 
pany, upon  the  ground  that  her  property  was  in 
the  portmanteau,  of  which  the  servants  of  the 
railway  company  took  possession,  and  dealt  with 
in  this  way  :  One  of  the  defendants'  servants 
took  it  in  order  to  put  it  into  the  train,  and  was 
carrying  it  along  the  station  for  that  purpose. 
That  was  an  active  proceeding.  The  servant 
carried  the  luggage  badly  and  carelessly,  and  so 
carelessly  that  it  lell  from  the  platform  on  to  the 
line,  and  was  injured.  It  seems  to  me  that  that 
was  an  active  act  on  the  part  of  the  servant,  and 
not  a  mere  nonfeasance.    It  is  suggested  that 


there  is  no  evidence  of  negligence.  What  hap- 
pened in  this  case  was  unusual,  and,  in  the 
absence  of  explanation,  that  is  evidence  to  show 
that  thei-e  was  negligence.  We  ought  to  assume, 
therefore,  that  the  act  was  done  negligentlj. 
That  is  misfeasance,  and  not  merely  nonfeasance. 
The  plaintiff  says  that,  therefore,  she  has  a  right 
to  sue.  The  answer  of  the  railway  company  is, 
that  the  portmanteau  was  brought  by  a  servant 
of  the  plaintiff,  who  took  a  ticket  for  himself  to 
travel,  and  gave  the  portmanteau  to  a  porter  as 
his  personal  luggage,  to  be  carried  as  personal 
luggage;  that  there  was,  therefore,  a  contract 
to  caiTy  it  as  personal  luggage  made  with  the 
servant  alone,  and  with  him  personally  and  not 
on  behalf  of  the  plaintiff,  who  therefore  was  not 
a  party  to  the  contract ;  and  that,  if  there  was  a 
breach  of  that  contract,  the  plaintilf  cannot  sue. 
I  think  that  that  is  quite  true,  because  the  port- 
manteau was  taken  as  personal  luggage,  and 
accepted  as  personal  luggage,  and  the  contract 
with  regard  to  it  was  made  onljr  with  the  servant 
persontuly.  In  my  view  that  is  so,  because  tlie 
portmanteau  was  taken  to  be  carried  as  per- 
sonal luggage.  If  it  was  not  taken  as  per- 
sonal luggage,  but  as  other  luggage,  then 
the  servant  would  have  made  a  contract  for  its 
carriage'  on  behalf  of  his  mistress.  This  is  often 
the  case  when  a  servant  is  sent  in  advance  with  a 
load  of  his  master's  luggage.  If  that  luggage  is 
paid  for,  and  is  not  taken  as  personal  luggage, 
then  the  servant  makes  a  contract  for  his  master, 
and,  if  there  is  any  breach  of  that  contract,  under 
such  circumstances,  the  master  may  sue  in  respect 
of  any  such  breach.  But  if  the  servant  takes  his 
master's  luggage  as  if  it  were  his  own  peracnal 
luggage,  then  there  is  a  contract  with  him  alone, 
and  he  does  not  make  any  contract  on  behalf  of  his 
master,  and  the  master  caimot  sue  in  respect  of 
anything  when  the  right  to  sue  depends  upon  that 
contract.  If,  therefore,  there  was  merely  as 
omission  to  carry  with  sufficient  care,  or  to 
deliver  such  luggage,  amounting  to  a  breach  of 
the  contract,  the  master  cannot  sue  in  respect  of 
such  breach.  Now,  does  the  fact  that  the  master 
cannot  sue  upon  the  contract  deprive  him  of  a 
right  which  he  would  have  had  if  there  had  been 
no  contract  at  all  P  I  think  not.  The  existence 
of  a  contract  with  another  person,  as  with  the 
servant,  cannot  deprive  the  master  of  a  ri^t 
which  he  would  otherwise  have.  When,  there- 
fore, is  a  person  entitled  to  sue  for  such  an  act  as 
was  committed  here,  when  no  contract  at  all  has 
been  made  with  him  P  Is  there  not  such  a  right 
existing  in  a  person  whose  property  is  given  into 
the  possession  of  another  person,  or  is  put  into 
such  a  position  with  regard  to  that  other  person 
that,  if  he  does  an  act  to  the  injury  of  the  pro- 
perty, it  must  be  wrongful  ?  And  is  there  any- 
thing in  the  existence  of  a  contract  to  deprive  him 
of  that  right?  If  luggage  is  taken  to  a  train 
without  the  knowledge  of  the  railway  company, 
surreptitiously,  then  the  company  is  not  bbimd 
to  take  any  notice  of  it,  and  the  companr 
is  not  liable  for  injury  to  it  if  the  com- 
pany does  not  know  it  is  there.  If  it  is 
placed  openly  on  the  company's  premises  to 
be  carried,  the  company  knows  it  is  there  and 
allows  it  to  be  there,  and  it  must  be  a  wrongful 
act  on  the  part  of  the  company  to  do  any  negligent 
or  wrongful  act  to  it,  as,  tor  instance,  to  throw  it 
out.    If   the  i-ailway    company   takes   up   sadi 
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luggage  and  carries  it,  the  company  must  do  so 
witn  reasonable  care.  Under  such  circumstances, 
the  company  is  liable  if  there  is  no  contract,  or  a 
contract  made  with  someon')  other  than  the 
owner,  if  they  negligently  injure  the  luggage. 
What  authority  is  there  to  the  contrary?  I 
entirely  ^ree  with  the  judgment  of  Bramwell, 
LJ.,  in  Sayn  v.  Culliford  {ubi  sup.),  where  he 
says :  "  If  then  there  is  a  contract  between  the 
plaintiffs  and  the  defendants,  the  defendants  are 
liable.  So  also  if  there  is  not.  For,  if  so,  the 
case  is  this :  The  goods  were  lawfully  with  the 
defendants'  licence  in  their  ship,  and  they  tor- 
tionsly  so  dealt  with  them  that  the  goods  were 
injured.  It  was  foiind  as  a  fact  that  uie  loading 
of  the  oxide  was  negligent.  It  was,  therefore, 
wrongful,  not  as  a  breach  of  contract,  but  as  a 
wrongful  act  in  itself.  If  the  defendants  had 
done  what  was  done  wilfully,  that  is  to  say,  inten- 
tionally, that  it  would  injure  the  plaintiff's  goods, 
it  is  clear  they  would  be  liable.  But  what 
difference  does  it  make  that  they  did  it  ignorantly  ? 
It  may  be  asked  where  is  the  duty  of  care  P  I 
answer,  that  duty  exists  in  all  men  not  to  injure 
the  property  of  others.  This  is  not  a  mere  non- 
feasance which  is  complained  of,  it  is  a  mis- 
feasance, an  act  and  wrongful."  He  uses  the 
word  "lawfully"  to  contrast  it  with  the  word 
"tortionsly."  but  the  proposition  would  have 
been  equally  good  without  it,  for  the  goods 
were  there  with  the  defendants'  licence.  That 
is  a  sound  docti-ine,  and  seems  to  me  to  be  stated 
also  in  Foulket  v.  Metropolitan  District  Railway 
Company  {ubi  sup.)  by  Bramwell,  L.J.,  who 
there  says:  "But,  further,  though  the  contract 
■were  with  the  South-Western,  the  plaintiff  is 
entitled  to  recover  from  these  defendants.  In 
that  case  there  would  be  no  duty  of  conti-act,  and, 
consequently,  no  cause  of  action  for  a  nonfeasance. 
But  there  would  be  that  duty  which  the  law 
imposes  on  all,  namely,  to  do  no  act  to  injure 
another."  There,  again,  the  distinction  is  di-awn 
between  an  omission  and  a  wrongful  act  or  mis- 
feasance. In  both  cases  it  is  said  that  the  right 
of  the  person  injured  is  independent  of  contract, 
and  arises  from  a  breach  of  the  duty  imposed  ^ 
the  fact  of  dealing  actively  with  the  property.  If 
the  railway  company  so  deals  with  the  property 
M  to  injure  it  they  are  liable.  Those  are  authon- 
ties  for  the  proposition  which  I  have  stated,  and 
principle  goes  with  those  authorities.  As  to  the 
<!ase  ot  Alton  v.  The  Midland  Bailway  Company 
{ubi  sup.),  I  think  that  that  case  does  not  touch 
this  matter  at  all;  it  was  decided  on  demurrer, 
and  therefore  decides  only  the  point  which  was 
raised  and  argued.  I  think  that  it  does  not 
contradict  at  all  what  I  have  said  as  to  the 
lisht  of  action  in  such  a  case  as  this.  This 
right  is  not  dependent  upon  contract,  and  is 
not  taken  away  by  the  contract  made  with  the 
•ervant.  I  am  of  opinion  that  the  judgment  of 
Mathew,  J.  was  wrong,  and  that  this  appeal 
most  be  allowed. 

Kay,  L.J. — This  action  is  brought  by  the 
pluntiff  to  recover  damages  for  injury  done  to 
her  property  by  the  Great  Eastern  Railway 
Company.  That  property  consisted  of  liveries 
belonging  to  her,  and  then  in  the  possession  of 
her  servant,  who  was  about  to  be  a  passenger  in  a 
train  on  the  defendants'  railway.  The  plaintiff 
was  a  passenger  by  that  train,  and  it  seems  that 
the  lervant  took  these  liveries  as  his  own  personal 


luggage.  Undoubtedly  these  liveries  were  the 
property  of  the  plaintiff.  The  liveries  were 
damaged,  and  the  plaintiff  sues  in  respect  of  her 
property  in  the  liveries.  The  damage  was  done 
through  a  servant  of  the  defendants  negligently 
dropping  the  portmanteau,  which  contained  them, 
on  to  the  railway  line.  That  was  an  act  of  tbe 
defendants'  servant,  an  act  of  commission,  and 
an  active  interference  with  the  luggage  which 
was  negligent  and  improper.  There  is  no  doubt 
here  that  the  act  comphuned  of  was  not  merely 
an  act  of  omission  or  nonperformance,  but  was 
one  of  active  commission.  The  law  applicable  to 
such  facts  is  all  summed  up  in  Taylor  v.  Jlfati- 
chester,  Sheffield,  and  Lincolnshire  Bathoay  Com- 
pany [ubi  sup.).  That  was  an  action  for  personal 
injuries,  and  the  general  doctrine  is  thus  stated 
in  that  case  by  Lindley,  L.J.':  "  It  appears  to  me 
that  this  is  an  action  founded  on  tort,  and  the 
conclusion  to  which  I  have  arrived  is  based 
upon  the  following  reasons.  That  which  caused 
the  injury  was  not  an  act  of  omission,  it  was  not 
a  mere  nonfeasance;  it  was  not  merely  the  not 
taking  such  care  of  the  plaintiff  as  by  the  con- 
tract the  defendants  were  bound  to  take,  but  it 
was  an  act  of  misfeasance — it  was  positive  negli- 
gence in  jamming  his  hand.  Contract  or  no 
contract,  he  could  maintain  an  action  for  that. 
All  that  the  plaintiff  would  have  to  prove  in  such 
a  case  would  be  that  he  was  lawfully  on  the  pre- 
mises of  the  railway  company,  and  the  contract 
is  merely  a  part  of  the  history  of  the  case." 
Smith,  L.J.  said :  ''  It  is  not  disputed  that,  as  a 
matter  of  pleading,  a  plaintiff,  for  a  cause  of 
action  such  as  the  present,  may  declare  in  either 
contract  or  tort,  but  this  is  not  the  governing 
consideration.  It  is  clear  that  a  person  lawfully 
npon  railway  premises  may  maintain  an  action 
against  a  railway  company  for  injuries  sus- 
tained while  there  by  reason  of  the  active  negli- 
gence of  the  company's  servants,  whether  he  has 
a  contract  with  the  company  or  not;  and  he 
need  not  allege  or  prove  any  contract  at  all ;  he 
need  only  allege  and  prove  that  he  was  lawfully 
where  he  was,  and  was  then  injured  by  the  active 
negligence  of  the  company's  servants,  for  this  is 
sufficient  to  show  a  breach  of  that  duty  on  the 
part  of  the  defendants  which  is  implied  by  law." 
The  question  there  was,  whether  the  action  was 
one  of  tort,  upon  a  question  of  costs,  and  it  was 
treated  as  an  action  of  tort,  entirely  independent 
of  contract ;  that  is,  as  an  action  for  damages  for 
an  active  tort.  Here  these  goods  were  lawfully 
on  the  premises  of  the  defendant  company.  The 
portmanteau  was  accepted  as  the  personal  luggage 
of  the  servant  to  be  carried  as  such.  It  is  im- 
possible, therefore,  to  say  that  it  was  not  lawfully 
upon  the  premises.  The  railway  company  could 
not  have  refused  tocarry  it  as  passenger's  luggage. 
This  case  is  different  from  a  case  where  the 
luggage  belongs  entirely  to  someone  other  than  the- 
passenger.  The  servant  of  the  plaintiff  was  a  bailee- 
of  the  goods,  and  the  luggage  was  consequently 
lawfully  upon  the  defendants'  premises.  I  express 
no  opinion  upon  the  question  whether,  if  the 
goods  were  not  the  goods  of  the  servant  at  all,  but 
belonged  entirely  to  someone  else,  they  would  be 
lawfuUy  upon  the  defendants'  premises.  Whether 
the  railway  company  could,  under  such  circum- 
stances, uter  accepting  them  as  passenger's 
luggage,  injure  them  and  then  say  that  they  were- 
not  passenger's  luggage,  I  need  not  say.    Ther& 
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»re  indeed  some  authorities  that  they  -would 
not  be  liable.  These  goods  were  lawfully  upon 
the  premises,  and  were  injured  by  a  negligent  act, 
and  the  authorities  are  clear  that  the  owner  is 
-entitled  to  sue  in  respect  of  that  tort,  because  the 
railway  company  owed  a  duty  to  the  owner  not  to 
damage  the  goods  by  any  act.  Mathew,  J.,  there- 
fore, came  to  a  wrong  conclusion  upon  the  facts  of 
this  case,  and  the  appeal  must  succeed. 

Smith,  L.J. — I  am  of  opinion  that  the  judg- 
ment of  Mathew,  J.  cannot  be  suppoi-ted.  He 
held  that  the  plaintifE  was  not  entitled  to  bring 
the  action.  The  facts  of  the  case  are  short  and 
simple.  The  liveries  were  the  property  of  the 
plaintiff,  and  were  brought  by  her  servant  to  the 
defendants'  station  as  personaJ  luggage  belonging 
to  him.  The  liveries  were  to  be  worn  by  nim. 
By  the  active  negligence  of  the  defendants' 
ser^'ants  those  liveries  were  injured ;  it  was  not  a 
case  of  mere  nonfeasance.  I  am  not  going  to 
decide  whether  the  plaintiff's  servant  could 
recover  damages,  because  of  the  case  of  Claridge 
T.  The  South  Staffordshire  Tramway  Company 
<66  L.  T.  Rep.  656 ;  (1892)  1  Q.  B.  422),  which  may 
some  day  require  farther  consideration.  If  the 
servant  could  have  sued,  he  could  have 
sued  either  upon  contract  or  for  a  tort  wholly 
independent  of  contract.  Then  arises  the  ques- 
tion, whether  the  plaintiff  can  sue.  She  has 
suffered  damage  because  her  property  was  de- 
stroyed while  lawfully  upon  the  premises  of  the 
defendant  company.  It  is  said  that  she  cannot 
sue  because  there  was  no  contract  between  her 
.and  the  defendants.  I  agree  that  she  cannot  sue 
upon  contract ;  but  I  say  that  she  has  an  action 
of  tort  wholly  independent  of  any  contract,  her 
goods  having  been  lawfully  upon  the  defendants' 
premises,  and  there  injured  by  the  negligent  act 
of  commission  of  the  defendants'  servant.  The 
answer  given  to  that  is,  that  she  cannot  sue 
1)ecause  there  was  a  contract  between  her  ser- 
vant and  the  defendants.  In  my  opinion,  Alton 
T.  The  Midland  Railway  Cmnpany  (uhi  sitp.)  did 
not  decide  anything  to  the  contrary  of  what  I 
have  stated  to  be  the  law.  I  tried,  in  Taylor  v. 
The  Manchester,  Sheffield,  and  Lincolnshire  Bail- 
way  Company  (ubi  tup.),  to  explain  that  case.  In 
Alton  V.  The  Midland  Railway  Company  (ubi  sup.) 
the  plea  was  that  the  plaintiff  was  not  a  party 
to  the  conti-act.  There  was  a  demmrer  to  that 
plea.  The  sole  point  was,  whether  the  master 
could  take  advantage  of  the  contract  made  with 
lus  servant,  and  recover  damages  from  the  rail- 
way company.  In  my  opinion,  that  case  is  no 
authority  for  the  proposition  that  the  plaintiff 
cannot  sue  irrespective  of  any  contract.  The 
cases  of  Hayn  v.  CuUiford  (vhi  sup.),  Marshall  v. 
York,  Berwick,  and  Newcastle  Railway  Company 
(uhi  sup.),  Taylor  v.  The  Manchester,  Sheffield, 
■and  Lincolnshire  Railway  Company  {ubi  sup.), 
and  Kelly  v.  The  Metropolitan  Mailway  Company 
{vbi  sup.),  are  all  authorities  in  favour  of  the  right 
to  sue.  It  is  impossible,  therefore,  to  say  that 
the  plaintiff  is  not  entitled  to  recover,  and  this 
appeal  must  be  aUowed.  Appeal  allowed. 

Solicitors  for  the  appellant,  Upton  and  Britton. 
Solicitor  for  the  respondents,  £.  Moore. 


July  13  and  30. 

(Before  Lord  Esheb,  M.B.,  Kat  and 

Smith,  L.JJ.) 

Batnes  and  Go.  v.  Llotd  and  Son.  (a) 

APPEAL  FROM  THE  QUEEN'S  BENCH  DITI8I0K.         | 
Landlord    atid  tenant — Lease — Implied  coveruaU      ' 
for  title,  or  for  quiet  enjoyment — Determinatum      ' 
of  lessor's    interest  during   term — Etnetiou  ef 
lessee. 
If,  in  a  lease  by  deed  not  containing  any  expreu 
covenant  for  title,  or  for  quiet  enjoyment,  and 
not  using   the  word   "  demise,"  there  is  to  bt 
implied  a  covenant  for  title  or  for  quiet  enjoy- 
ment, no  action  can  be  maintained   upon  the 
implied  covenant  if  the   lessor's  interest  deter- 
mines during  the  term,  and  the  lessee  is  thereupon 
evicted. 
Quaere,  whether  any  such  covenant  can  be  implied. 
This  was  an  appeal  by  the  plaintiffs  from  the 
judgment  of  Lord  Bussell,  G.J.,  at  the  trial  with- 
out a  jury  in  Middlesex. 

The  plaintiffs  brought  this  action  against  the 
defendants  to  recover  damages  for  breach  of  a 
warranty  of  title,  and  in  the  alternative  for 
breach  of  a  covenant  for  quiet  enjoyment,  alleged 
to  be  implied  in  a  lease. 

The  defendants  were  possessed  of  certain  pre- 
mises for  a  term  of  years  which  would  expire  on 
the  29th  Sept.  1893. 

By  a  lease  under  seal,  dated  the  Slst  March 
1885,  the  defendants  demised  the  said  premises  to 
the  plaintiffs  for  a  term  of  ten  and  a  half  years 
from  the  25th  March  1885. 

The  operative  words  of  the  lease  were :  "  The 
landlords  agree  to  let  and  the  tenants  agree  to 
take."  The  lease  did  not  contain  any  eipresa 
covenant  for  title,  or  for  quiet  enjoyment. 

After  the  expiration  of  the  defendants'  term  on 
the  29th  Sept.  1893,  the  superior  landlord  ericted 
the  plaintiffs,  who  thereby  lost  the  benefit  of 
about  two  years  of  the  term  granted  to  them  bj 
the  defendaiits. 

At  the  trial.  Lord  Bussell,  G.J.  gave  judgment 
for  the  defendants. 

The  plaintiffs  appealed. 

English  Harrison  and  Leek  for  the  appeUanta. 
Swinfen  Eady,   Q.C.    and  if.   Sutton  for  the 
respondents.  (jur.  adv.  vuU. 

July  30. — The  judgment  of  the  Court  was 
read  by 

Kay,  L.J. — The  plaintiffs  sue  in  this  action  for 
damages  for  eviction  from  part  of  a  house  of 
which  they  were  tenants  to  the  defendants.  The 
tenancy  was  created  by  a  lease  under  seal,  dated 
3rd  March  1885.  The  opei-ative  words  of  that  lease 
were  :  the  defendants  "  agree  to  let"  The  term 
was  ten  and  a  half  yeai-s  from  the  25th  March 
1885.  The  defendants  had  only  a  leasehold 
interest,  which  expired  on  29th  Sept.  1893.  The 
superior  landlords,  after  that  date,  evicted  the 
plaintiffs.  The  lease .  to  the  plaintiffs  did  not 
contain  any  express  covenant  for  title,  or  for 
quiet  enjoyment,  nor  was  the  word  "  demise  "  used 
in  it.  The  plaintiffs  insist  that  there  should  be 
implied  a  covenant  for  titie,  or,  at  least,  for  quiet 
enjoyment,  and  that  such  covenants,  or  one  of 
them,  was  broken  by  the  eviction  by  title  para- 
mount. These  facts  raise  the  following  questions: 
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(1.)  Can  any  covenant  be  implied  in  this  case  P 
(2.)  If  any,  ia  such  covenant  for  title,  or  only  for 
quiet  enjoyment  ?    (3.)  Is  such  implied  covenant 
an  absolnte  covenant,  or  is  it  the  ordinary  limited 
covenant  ?     (4.)  Whatever  it  was,  did  it  not  come 
to  an  end  with  the  determination  of  the  lessors' 
estate  P    With  reference  to  the  first  question,  the 
law  is  thus  stated  in  Sheppard's  Touchstone,  at 
p.  165 :  "  If  one  make  a  lease  for  years  by  the 
words    '  demise '  or   '  grant,'    and  there    is   not 
contained  in  the  lease  any  express  covenant  for 
the  quiet  enjoyment  of  the  land,  in  this  case  the 
law  doth  supply  a  covenant  for  the  quiet  enjoying 
of  it  against  the  lessor,  and  all  that  come  in 
under  hun    by   title  during    the   term;    .    .    . 
But  where  there  is  an  express  covenant  in  the 
deed  for  the  quiet  enjoying  of  the  land,  there 
the  law  win  not  make  this  implied  covenant." 
The  learned  author  goes  on  to  say  that,  in  the 
case  of  a  lease  for  life  reserving  rent,  the  law 
creates  a  wairanty  against  all    men,  and  this 
notwithstanding  a  warranty  expressed  in  the  deed. 
Nolies's  case  (4  Bep.  80)  is  to  the  same  effect.    In 
this  statement  of  the  law  three  things  are  notice- 
able :   (1)  That  the  implication  arises,  not  from 
the  mere  relation  of  landlord  and  tenant,  but 
from  the  use  of  the  words  "demise  or  grant;" 
(2)  that  the  covenant  implied  is  for  quiet  enjoy- 
ment, not  a  covenant  for  title ;  and  (3)  that  it  is  a 
limited  covenant  "  against  the  lessor  and  all  that 
come  in  under  him  by  title."     At  p.  272  it  is  said 
that  the  most  usual  and  proper  words  for  making 
a  lease  are  "  demise,  grant,  and  to  f  ami  let,"  but 
that  other  words,  "whatever  will  amount  to  a 
grant,"  such  as  "  give,  betake,  or  the  like,"  will 
make  the  lease ;  but  it  is  not  said  that  there  is  any 
implication  of  a  covenant  from  any  of  these  other 
words.    In  Comyn's  Digest,  Covenant,  A.  4,  it  is 
stated  that,  in  a  lease  for  years,  covenant  lies 
upon  the  word    "  demisi "  or   "  concessi,"    and 
covenant  for  rent  on  the  word  "  reddendo  "  rent. 
In  "Viner's  Abridgment,  Covenant,  F. :   "Action 
of  covenant  ilea  upon  the  word  demise  or  grant  in 
an  indenture  of  lease,  though  there  are  no  other 
words  comprehending  a  warran^  in  them."    In 
Bacon's  Abridgment,  Covenant,  B. :   "  There  are 
some  words    which    of    themselves   import   no 
express  covenant,  yet  being  made  use  of  in  certain 
contracts  they  amount  to  such,  and  are  therefore 
called  covenants  in  law,  and  will  as  effectually 
Irind  the  parties  as  if  expressed  in    the   most 
explicit  terms ;  as,  if  a  man  makes  a  lease  for 
years  of  land  by  the  words  concessi  or  demisi, 
these  import  a  covenant."  In  Nohes's  case  (4  Rep. 
80)  it  is  said  there  is  a  covenant  in  law  on  the 
words  "  demise,  grant,  &c."    All  these  citations 
are  inconsistent  with  the  view  that  a  covenant 
can  be  implied  from  the  mere  relation  of  landlord 
and  tenant,  or  from  any  words  constituting  that 
relation  other  than  the  particular  words  referred 
to,  and  this  state  of  the  law  seems  to  be  recog- 
nised by  the  8  &  9  Vict.  c.  106,  which,  in  sect.  4, 
Cides  that  the  words  "  give  "  or  "  grant "  in  a 
shall  not  in  future  imply  any  covenant  at 
law,  but  does  not  take  away  that  effect  from  the 
word  "  demise "  in  a  lease  for  vears.    On  the 
other  hand,  is  cited  a  dictum  of  Parke.  B.,  in 
Hart  V.  Windsm-  (12  M.  &  W.  68,  85) :  "It  is  clear 
that,  from  the  word  '  demise '  in  a   lease  under 
*eal,  tile  law  implies  a  covenant,  in  a  lease  not 
under  seal  a  contract,  for  title  to   the   estate 
Aienly,  that  is,  for  quiet  enjoyment  against  the 


lessor  and  all  that  come  in  under  him  by  title, 
and  against  others  claiming  by  title  paramount 
during  the  term,  and  the  word  '  let,'  or  any  equiva- 
lent words  (Sheppard's  Touchstone,  272)  which 
constitute  a  lease,  nave  no  doubt  the  same  effect, 
but  not  more  (Sheppard's  Touchstone,  165,  167)." 
This  dictum  was  cited  in  the  judgment  in  Mostyn 
V.  West  Mostyn  Coal  Company  (34  L.  T.  Rep. 
325 ;    1  C.  P.  Div.  146).    This  statement  of  the 
law   professes   to  be   founded   upon  Sheppard's 
Touchstone ;    but  in   that  book  It   is  not    said 
that  the  covenant  is  implied  from  any  words  suffi- 
cient to  make  a  lease,  only  from  certain  words  ; 
nor  does  the  implied  covenant,  according  to  that 
authority,   extend  to  an  eviction  by  title  para- 
motmt,  but  is  only  the  ordinary  limited  covenant 
for  quiet  enjoyment.    In  Bandy  v.   Cartwright 
(8  Ex.  913)  the  lease  was  hj_  parol ;  it  was  held 
that  a  covenant  for  ^uiet  enjoyment  during  the 
term  could  be  implied,  and  rarther  that   such 
covenant  was  broken  by  a  distress  for  a  rent- 
charge,  granted  before  the  parol  demise  by  a  pre- 
decessor in  title  of  the  lessor,  under  whom  he 
claimed  by  purchase.  The  reason  for  this  decision 
is  not  given  in  the  report.     Probably,  this  parol 
lease  was  made  by  the  word  demise,  or,  in  the 
absence  of  evidence,  that  was  assumed  to  be  the 
case.    That  decision  was  followed  in  HaM  v.  City 
of  London  Bretcery   Company  (2  B.  &  S.  737). 
The  weight  of  authority  is  in  favour  of  the  view 
that  a  covenant  in  law  is  not  implied  from  the 
mere  relation  of  landlord  and  tenant,  but  only 
from  certain  words  used  in  creating  the  lease. 
But  supposing  any  covenant  could  be  implied, 
according  to  Sheppard's  Touchstone  it  is  a  cove- 
nant  for  quiet  enjoyment  only.      This  is  also 
stated  to  be  the  law  by  Lord  Eldon  in  Iggulden  v. 
May  (9  Yes.  325).    In  Holder  v.  Taylor  (Hob.  12) 
a  lease  for  years  was  made  by  the  word  demisi 
and  the  lessee   brought    an  action  of  covenant 
against  the  lessor  b^».u8e,  at  the  date  of  tho 
lease,  the  lessor  was  not  seised  of  the  land,  but  a 
stranger.    The  lessee  had  not  been  ejected,  but 
the  court  was  of  opinion  that  the  action  would 
lie,  "  for  the  breach  of  the  covenant  was  in  that 
the  lessor  had  taken   upon  him   to   demise  that 
which  he  could  not,  for  the  word  demise  imports 
a  power  of   letting.    .    .    .    But,  if  it  were  an 
express    covenant    for   quiet    enjoyment,    thei-e 
perhaps  it  were  otherwise."     The  case  is  very 
shortly  reported,  and  the  words  quoted  seem,  in 
the  former  sentence,  to  intimate  that  the  implied 
covenant  is  a  covenant  for  title,  but  this  is  con- 
tradicted by  the  last  words  referring  to  an  express 
covenant  for  quiet  enjoyment  as  rebutting  the  im- 
plication.   In  Burnett  v.  Lynch  (5  B.  &  C.  589, 609) 
it  was  said  by  Littledale,  J.  that  the  word  demise 
"  imports  a  covenant  in  law  on  the  part  of  the  lessor 
that  he  has  good  title,  and  that  the  lessee  shall 
quietly  enjoy  during  the  term."    But  he  does  not 
cite  any  authority  for  this.     In  Line  v.  Stephen- 
son (4  Bing.  N.  C.  678 ;  5  BLug.  N.  C.  183),  it  is 
admitted,  somewhat  doubtfully,  by  Tindal,  C.J., 
that  the  word  demise  may  import  a  covenant 
for  title  as  well    as  for  quiet  enjoyment;    but 
it  is  put  by  Alderson,  B.,  that  it  is  a  fallacy 
to    say    it    would    import    two    covenants ;    it 
imports  one  of   which  either  want  of   title  or 
eviction  would  be  a  breach.    The  ease  of  Stranks 
V.  St.  John  (16  L.  T.  Rep.  283 ;  L.  Rep.  2  C.  P. 
376)  was  referred  to,  in  wmch  there  was  an  agree- 
ment in  writing  to  let  for  seven  years.    This,  by 


Digitized  by 


Google 


252-Voi.  Lxxm.] 


THE  LAW  TIMES. 


[Oct.  26, 18K. 


Ct.  of  App.] 


BOBINS  AND  Co.  «.  OBA.T. 


[Ct.  of  App. 


8  &  9  Vict.  c.  106,  coald  not  be  a  leaae  for  seven 
years,  because  it  was  not  a  deed.  It  was  therefore 
treated  as  an  agreement  to  grant  a  lease  by  deed, 
nnder  which  the  intended  lessee  would  be  entitled 
to  investigate  the  lessor's  title,  if  he  had  not 
waived  that  right.  The  action  seems  to  have 
been  brought  by  the  lessor  on  an  implied  contract 
to  make  a  good  title,  the  breach  alleged  being 
that  the  lessor  never  had  any  right  or  title  to  let 
for  the  term.  WiUes,  J.,  said,  m  his  judgment, 
that  a  lease  for  years  is  i-eally  only  a  sale  of  land 
for  that  period,  and  all  sales  ot  land  imply  a 
stipulation  that  the  vendor  has  a  good  title.  But 
it  is  clear  law  that  no  action  will  lie  against  a 
vendor  for  damages  for  contracting  to  sell  land  to 
which  he  has  not  a  good  title  (Flureau  v.  Thorn- 
hill,  2  W.  Bl.  1078  ;  Bain  v.  Fothergill,  31  L.  T. 
B«p.  387 ;  L.  Eep.  7  H.  L.  158, 210),  except  perhaps 
to  recover  the  expenses  to  which  the  purchaser 
has  been  put  in  investigating  such  title.  The 
case  was  tried  on  demuiTer,  and  is  not  of  any 
value  in  the  present  discussion.  Then  is  the 
covenant  absolute  or  limited  ?  In  Andrew's  case 
(Leonard,  104)  it  was  held  to  be  limited,  and 
that  upon  the  covenant  implied  from  the  word 
"  demise  "  an  action  would  lie,  if  the  lessor  himself 
entered  upon  the  lessee,  but  not  if  a  stranger 
entered.  This  is  consistent  with  the  statement 
in  Sheppard's  Touchstone.  On  the  other  hand, 
in  HoUer  v.  Taylor  (Hob.  12),  the  implied 
covenant  seems  to  have  been  treated  as  an  absolute 
covenant,  broken  by  the  fact  that  the  lessor  had 
no  title  at  the  date  of  the  lease.  This  seems 
also  to  have  been  held,  as  already  noticed,  in 
Bandy  v.  Cartwright  (8  Ex.  913).  Sufficient 
citations  have  been  made  to  show  that,  upon 
the  first  three  questions,  there  is  considerable 
conflict  of  authority.  Upon  the  fourth  question 
there  is  more  uniformity.  It  seems  to  be  settled 
that,  if  the  lessor's  interest  determines  during 
the  term,  and  the  lessee  is  thereupon  evicted,  no 
action  can  be  maintained  upon  the  implied  cove- 
nant. In  Swan  v.  Stransliam  (Dyer,  257a)  the 
lease  was  made  by  tenant  for  life  by  deed  using 
the  words  grant  and  demise.  The  lessor  died 
during  the  term,  and  the  remainderman  entered 
and  evicted  the  lessee.  The  action  was  brought 
upon  the  implied  covenant ;  but  it  was  held  that 
the  executors  of  the  tenant  for  life  should  not  be 
charged  with  this  covenant  in  law  because  the 
covenant  ends  and  determines  with  the  estate  of 
the  lessor,  and  if  it  had  been  a  covenant  in  fact 
expressed,  or  warranty  of  the  term  expressed,  it 
would  be  otherwise.  This  was  followed  in  Adams 
V.  Oibney  (6  Bing.  65til.  This  is  different  to  the 
ordinary  limitation  of  an  express  covenant  for 
title  which,  according  to  the  Conveyancing  and 
Law  of  Property  Act  1881,  is  worded  thus: 
"  Notwithstanding  anything  by  the  lessor  or  any 
one  through  whom  he  derives  title,  otherwise  than 
by  purchase  for  value,  made,  done,  esecuted,  or 
omitted,  or  knowingly  suffered."  Such  a  limita- 
tion would  prevent  the  lessor  being  liable  for  the 
want  of  title,  in  Holder  v.  Taylor  (Hob.  12),  or  the 
interruption  in  Bandy  v.  Carticright  (8  Eich.  913), 
both  of  which  were  bv  title  paramount,  and 
would  not  have  been  a  oreach  of  a  covenant  so 
limited.  In  this  case  the  Lord  Chief  Justice  has 
followed  the  decisions  in  Sican  v.  Stransham 
(Dyer,  257a)  and  Adains  v.  Gibney  (6  Bing.  656), 
which  seem  fully  to  support  his  judgment.  The 
appeal  must  be  dismissed.        Appeal  dismissed. 


Solicitors  for  the  appellants.  Lawless  and  Co. 
Solicitor  for  the  respondent,  Fishers. 


Aug.  1  and  2. 

(Before  Lord  Esheb,  M.B.,  Kat  and 
Smith,  L.JJ.) 

Robins  and  Co.  t>.  Gbat.  (a) 

APPEAL  FEOM  THE  QUEEN'S  BENCH  DITISIOS. 

Innkeeper — Lien — Qoods  of  traveller — Property  of 
stranger — Knowledge  of  innkeeper. 

An  innkeeper  has  a  lien  upon  all  goods  which  are 
brought  by  a  guest  to  the  inn  as  his  baggage,  and 
are  received  as  such  by  the  innkeeper,  though 
the  goods  are  not,  to  the  knowledge  of  the  inn- 
keeper, the  property  of  Hie  guest. 
This  was  an  appeal  by  the  plaintiff  from  the 
judgment  of  Wills,  J.  at  the  trial  without  a  jniy 
in  Middlesex. 

The  plaintiffs  sned  the  defendant  for  detinue  of 
certain  sewing  machines. 
The  defendant  was  an  innkeeper. 
In  April  1894,  one  Green,  a  commercial  traveller 
in  the  employment  of  the  plaintiffs,  who  obtained 
orders  and  sold  goods  upon  commission  for  them. 
went  to  stay  at  the  defendant's  inn  for  the  pur- 
poses of  his  business.  He  stayed  at  the  inn  until 
the  end  of  July. 

The  plaintiffs  from  time  to  time  sent  sewing 
machines  and  other  articles  to  Green,  at  the 
defendant's  inn,  for  the  purpose  of  being  sold  to 
customers  in  the  district. 

Green  became  indebted  to  the  defendant  is 
respect  of  his  boai-d  and  lodging,  and  the  defen- 
dant claimed  to  have  a  lien  upon  the  seiriii^ 
machines  which  had  been  sent  to  Green  by  tte 
plaintiffs,  and  were  at  the  inn. 

The  defendant  had  been  told  by  the  plain- 
tiffs that  the  goods  were  their  goods,  before 
the  sewing  machines  in  question  were  sent  to 
the  inn.  and  before  the  debt  in  question  was 
incurred. 

At  the  trial  before  Wills,  J.,  without  a  jnxy  in 
Middlesex,  the  learned  judge  gave  judgment  for 
the  defendant. 
The  plaintiff  appealed. 

Arthur  Powell  and  Ouy  Crranet  for  the  appel- 
lants.— An  innkeeper  has  no  lien  upon  goods 
brought  to  the  inn  by  a  guest,  which  are  the 
property  of  another,  if  he  knows  that  they  are  not 
the  property  of  the  guest.  An  innkeeper  has  » 
lien  upon  the  goods  of  his  guest,  because  he  is 
bound  to  take  them  in  and  keep  them  safely. 
Therefore,  he  has  no  lien  if  the  goodn  do  not 
belong  to  the  guest,  and  he  knows  it,  because  then 
he  need  not  take  them  in  : 

Johnson  v.  Hill,  3  Stark.  172 ; 
TMiTtH  V.  Cravley,  13  Q.  B.  197. 

The  innkeeper  has  a  lien  only  upon  goods  wMch 
the  guest  brings  "  as  his  own  " : 

Broadwood  v.  Gronara,  10  Exoh.  417. 
If  the  innkeeper  knows  the  goods  do  not  belong 
to  the  guest,  they  are  not  brought  as  the  goods  m 
the  guest : 

Threfall  v.  BonHck,  32  L.  T.  Eep.  95;    L.  Eep.  1* 
Q.  B.  210; 
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MvUiner  v.  Florence,  38  L.  T.  Eep.  167  ;  L.  Rep.  3 

Q.  B.DiT.  484; 
Gordon  t.  SUber,  63  L.  T.  Bep.  283 ;  L.  Bep.  25 

Q.  B.  Dir.  491. 

In  all  the  above  cases  the  question  of  the  owner- 
ship of  the  goods  and  of  the  knowledge  of  the 
uuikeeper  was  considered  to  be  material.  In 
Bobinton  r.  Walter  (3  Bnlstr.  269),  which  case  the 
defendant  relies  upon,  it  was  only  said  that  an 
innkeeper  has  a  lien  npon  the  horse  of  a  stranger 
for  the  keep  of  the  horse,  and  not  for  the  debt 
of  the  person  who  brought  the  horse  to  the  inn. 

W.  E.  Hume  Williams,  for  the  respondent,  was 
sot  called  upon  to  argue. 

Lord  EsHES,  M.R. — I  have  had  no  doubt  about 
this  case  from  the  beginning.  I  decline  to  disturb 
a  well-known  and  very  large  business,  which  has 
been  carried  on  for  centuries,  upon  ai^  new  dis- 
covery as  to  the  rights  of  innkeepers.  The  rights, 
dnties,  and  liabilities  of  innkeepers  are  foimded, 
not  upon  any  bailment,  pledge,  or  contract,  but 
upon  the  custom  of  the  realm  with  regard  to  inn- 
keepers, and  upon  no  other  law.  What  are  the 
liabilities  of  an  innkeeper  ?  If  a  traveller  comes 
to  an  imi,  and  brings  his  luggage  with  him — I  do 
not  mean  merely  personal  luggage — the  innkeeper 
is  bound  to  take  in  both  him  and  the  luggage 
which  he  brings  with  him.  The  innkeeper  cannot 
discriminate  and  say  that  he  will  take  in  the 
traveller  but  not  the  luggage.  Up  to  this  time  it 
has  never  been  suggested  that  ne  can  so  dis- 
criminate, and  refuse  to  take  in  the  luggage.  If 
the  traveller  brought  with  him  something  unusual 
and  nnreasonable,  such  as  a  tiger  or  a  quantity  of 
dynamite,  the  innkeeper  would  not  be  bound  to 
take  in  either  him  or  his  luggage.  The  custom 
of  the  realm  is  that,  unless  there  is  good  reason 
to  the  contrary,  the  innkeeper  must  take  in  a 
traveller  and  the  goods  which  he  brings  with  him. 
He  is  not  bound  to  inquire  as  to  the  goods,  nor  is 
the  gnest  bound  to  answer  any  such  inquiries. 
U,  npon  being  asked,  the  guest  says  that  the 
goods  are  not  his  property,  out  that  he  is  bring- 
ing them  with  him  as  his  luggage,  and  insists 
upon  their  being  taken  in,  the  innkeeper  is  bound 
to  take  them  in.  If  the  goods  are  of  such  a  kind 
or  of  such  quantity  that  the  innkeeper  is  not  bound 
to  take  them  in,  but  the  guest  asks  him  to  take 
them  in  as  his  travelling  luggage  and  the  inn- 
keqier  consents,  then  they  are  taken  in  under 
the  custom  of  the  realm.  If  the  goods 
are  taken  in  under  the  custom  of  the  realm, 
the  liability  of  the  innkeeper  is  to  keep 
tiiem  safely,  and  if  they  ai-e  lost  or  stolen, 
nnless  by  the  fault  of  the  guest,  the  inn- 
keeper is  liable.  In  respect  of  this  obligation  to 
recdve,  and  the  liability  for  safe  keeping,  the 
innkeeper  has  a  lien  upon  the  goods  for  the 
expenses  of  the  guest  and  of  keeping  the  goods. 
Kot  by  virtue  of  any  contract  or  bailment,  but  by 
tirtue  of  the  custom  of  the  realm,  the  innkeeper 
has  a  lien  as  against  the  true  owner  of  the  goods, 
and  not  as  against  the  guest  only.  That  has 
been  the  law  of  England  for  centuries.  -From 
some  of  the  expressions  of  judges,  and  questions 
left  to  juries,  in  some  cases,  which  I  think  were 
immaterial,  it  has  been  argued  that  if  the  goods 
do  not  belong  to  the  guest,  and  the  innkeeper 
knows  it,  he  may  refuse  to  take  in  the  goods,  or 
may  take  them  in  not  as  being  luggage  of  the 
goeat    That  cannot  be  so.    If  such  goods  are 


taken  in,  tlie  guest  is  entitled  to  deal  with  them 
in  the  inn  as  if  they  were  his  own,  and  they  are 
not  in  the  exclusive  possession  of  the  innkeeper. 
Is  there  any  case  in  the  books  where  it  has  been 
held  that,  where  goods  are  brought  by  a  traveller 
as  his  luggage,  and  taken  in  by  the  innkeeper  as 


the  luggage  of  the  guest,  though  the  innkeeper 

■  9»e  guest's  property, 
keeper  has  no  lien  and  no  liability  P    There  is  not 


knew  they  were  not  fl»e  guest's  property,  the  inn- 


a  single  case  of  that  kind.  That,  I  think,  is  con- 
clusive. It  has  been  argued  that  Broadwood  t. 
Granara  {ubi  $up.)  was  such  a  case.  But  that 
case  decides  only  that,  if  a  guest  brings  goods  as 
his  own,  they  are  to  be  treated  as  his  own.  By 
the  expression  "  as  his  own  "  is  meant  brought 
and  received  as  if  they  were  his  own  luggage.  In 
Broadwood  v.  Granara  {vbi  sup.)  the  piano  was 
not  brought  to  the  inn  as  luggage  at  all,  but  only 
to  be  used  by  the  guest  while  lie  stayed  at  the 
inn.  It  was  not  offered  to,  or  taken  by,  the 
iimkeeper  as  an  innkeeper.  That  case  was  decided 
expressly  upon  the  ground  that  in  such  a  trans- 
action the  law  of  iimkeeper  and  guest  did  not 
apply.  That  case,  therefore,  is  not  in  point  here, 
where  the  goods  were  brought  and  received  as  if 
they  wore  tiie  baggage  of  the  traveller.  The  law 
rests  simply  on  the  custom  of  the  i-ealm  as  to 
goods  brought  by  a  guest  to  an  inn  as  luggage 
with  which  be  is  travelling,  and  the  question  of 
ownership  is  utterly  immaterial,  and  the  know- 
ledge of  the  innkeeper  does  not  signify  at  all. 
The  decision- of  Wills,  J.  was  right,  and  the  appeal 
must  be  dismissed. 

Kay,  L.J. — I  am  of  the  same  opinion.  The 
plaintiffs  are  the  owners  of  some  sewing  machines, 
in  respect  of  which  they  have  brought  this  action 
of  detinue.  The  defendant  is  an  innkeeper ;  the 
goods  in  question  came  into  his  possession  as  the 
goods  of  a  guest,  and  he  says  that  he  has  a  lien 
upon  them  for  the  amount  of  the  guest's  bill.  To 
that  it  is  answered  that  he  knew  that  the  goods 
were  not  the  guest's  but  belonged  to  the  plaintiffs. 
The  question  is,  whether  that  is  a  good  answer. 
The  facts  are  shortly  these:  A  traveller  of  the 
plaintiffs  took  some  sewing  machines  with  Mm, 
and  went  to  the  defendant's  inn;  while  he  was  there 
other  sewing  machines  were  sent  to  him  to  sell, 
that  is,  for  the  same  purpose  as  he  had  taken  the 
other  machines  with  him.  These  sewing  machines 
were  detained  by  the  innkeeper,  who  says  that  he 
has  a  lien  upon  them.  I  agree  entirely  with  the 
opinion  of  Wills,  J.  that  it  makes  no  difference 
that  these  machines  were  sent  to  the  guest  while 
he  was  at  the  inn.  They  were  received  by  the 
innkeeper  in  just  the  same  way  as  any  luggage 
brought  by  a  traveller,  that  is,  as  the  goods  of 
the  guest.    I  do  not  mean  as  the  property  of  the 

fiest,  for  the  innkeeper  knew  that  they  were  not. 
mean  as  goods  of  the  guest,  as  intended  in  all 
the  cases.  There  is  not  one  case  in  the  books 
where  it  is  denied  that  an  innkeeper  has  a  lien 
upon  the  goods  of  a  commercial  traveller  brought 
to  an  inn.  That  business  has  been  carried  on  for 
a  very  long  time,  and  is  a  very  extensive  business. 
All  iims  receive  commercial  travellers.  Yet  it 
has  never  been  denied  in  any  case  that  an  inn- 
keeper has  a  lien  upon  goods  brought  by  a  com- 
mercial traveller,  though  an  iimkeeper  must  know 
that  they  are  not  the  property  of  the  commercial 
traveller.  Is  there  a  single  case  in  the  books 
in  which  it  has  been  denied  that  an  innkeeper 
is   liable  for  the   safe  custody   ot   the   goods. 
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'becanee  lie  knew  that  they  were  not  the  property 
of  the  traveller  ?  There  is  not  one.  It  is  clear, 
therefore,  that  if  a  commercial  traveller  takea 
goods  irith  him  to  an  inn,  'which  it  is  known  are 
not  his  property,  and  the  innkeeper  takes  him  in 
mth  those  goods  which  are  the  ordinary  luggage 
of  a  commercial  traveller,  tiie  innkeeper  is  liable 
for  their  safe  custody  in  the  same  way  as  for 
the  personal  luggage  of  the  commercial  traveller, 
and  that  he  has  a  lien  upon  them  in  the  same  way. 
The  only  point  now  raised  is,  whether  the  right  of 
lien  is  defeated  by  the  innkeeper's  knowledge  that 
the  goods  are  not  the  property  of  the  traveller. 
How  does  the  innkeeper's  uen  arise  ?  In  Bobin- 
son  v.  Walter  (ubi  sup.)  it  is  said  that  it  arises 
from  the  general  custom  of  the  realm.  There  is, 
in  that  case,  a  distinct  statement  that  this  law  of 
lien  is  founded  upon  the  general  custom  of  the 
land,  and  that  an  innkeeper  is  not  bound  to 
inquire  to  whom  the  goods,  coming  to  the  inn 
with  a  guest,  actually  belong,  and  that  he  is 
bound  to  receive  them.  Then,  in  the  case  of 
Broadwodd  v.  Granara  (ubi  sup.),  where  the  gnest 
hired  a  piano  for  temporary  use,  and  the  inn- 
keeper Imew  that  was  so,  and  allowed  it  to  be 
brought  to  the  inn  for  the  temporary  use  of  the 
guest,  it  was  held  that  he  had  no  lien.  The 
ground  of  that  decision  is  stated  by  all  the  judges 
thus :  PoUock,  C.B.,  says  that  "  this  is  a  case 
of  goods,  not  brought  to  the  inn  by  a  traveller 
as  his  goods,  either  upon  his  coming  to,  or 
whilst  staying  at,  the  inn,  hut  they  are  goods 
furnished  for  his  temporary  use  by  a  third 
person,  and  known  by  the  innkeeper  to  belong  to 
that  person.  I  shall  not  inquire  whether,  if  the 
pianoforte  had  belonged  to  the  gnest,  the  defendant 
would  have  had  a  lien  on  it.  It  is  not  necessary 
to  decide  that  point,  for  the  case  finds  that  it  was 
known  to  the  defendant  that  the  pianoforte  was 
not  the  property  of  the  guest,  and  that  it  was  sent 
to  him  for  a  special  purpose ;  "  and  Parke,  B.  says 
that,  "  it  is  not  necessary  to  advert  to  the  cases 
upon  the  subject  of  an  innkeeper's  lien,  because 
this  is  not  the  case  of  goods  brought  by  a  guest  to 
an  inn  in  that  sense  in  which  the  innkeeper  has  a 
lien  upon  them ;  but  it  is  the  case  of  goods  sent 
to  the  guest  for  a  particular  purposed,  and  known 
by  the  innkeeper  to  be  the  property  of  another 
person.  It,  therefore,  seems  to  me  that  there  is 
no  pretence  for  saying  that  the  defendant  has 
any  lien.  The  principle  on  which  an  innkeeper's 
lien  depends  is,  that  he  is  bound  to  receive 
travellers  and  the  goods  which  they  bring  with 
them  to  the  inn."  AJs  suggested  by  the  Master  of 
the  Rolls,  suppose  that  jewels  are  sent  to  a  guest 
at  an  inn  on  approval,  is  it  possible  to  say  that 
the  innkeeper  has  a  lien  in  such  a  case  P  I  think 
not,  for  the  goods  are  sent  to  the  guest  for  a 
special  temporary  purpose,  and  the  innkeeper 
knows  that,  and  therefore  does  not  receive  them 
as  goods  which  a  gnest  as  a  traveller  would  take 
about  as  his  goods.  Here  the  case  is  precisely 
the  contrary.  Here  the  goods  were  received  into 
the  inn  as  the  sort  of  goods  that  this  gnest 
would  take  with  him  when  travelling  and  an 
innkeeper  would  receive.  We  should  effect 
a  complete  revolation  in  the  custom  of  the 
land,  if  we  were  to  hold  that  an  innkeeper  had 
no  lien  in  such  a  case  as  this.  I  think  that  the 
innkeeper's  right  of  lien  does  extend  to  such  a 
case  as  this,  and  that  the  judgment  of  Wills,  J. 
was  right. 


Smith,  L.J.  —  In  this  case  a  commercial 
traveller  in  the  employ  of  the  plaintifEs  went  to 
the  defendant's  inn,  and  took  with  him  such  goods 
as  a  commercial  traveller  would  usually  carry 
with  him,  and  as  an  innkeeper  would  be  bomid  to 
receive  and  take  care  of.  Commercial  traveUere 
usually  travel  about  the  country  with  thar 
employers'  goods.  What  is  the  obligation  of  an 
innKeeper  ?  He  is  bound  to  take  in  a  commercial 
traveller  with  his  baggage,  and  he  is  bound  abso- 
lutely to  keep  the  baggage  safe.  This  obligatian 
is  imposed  on  the  innkeeper  by  the  custom  of 
the  reiaJm.  In  consequence  of  that  obligation  a 
lien  is  given  to  the  innkeeper  by  the  custom  of 
the  realm.  I  cannot  express  that  bettor  than  in 
the  words  of  Lopes,  L.J.  in  Oordon  v.  Silber  [vbi 
tup.),  where  he  says :  "  The  innkeeper  is  under 
an  obligation  to  keep  the  goods  of  a  guest  re- 
ceived into  the  iim  safelj  and  securely,  and  can 
be  sued  and  made  liable  in  damages  if  he  fails  in 
this  respect.  As  compensation  for  the  burden 
t^us  imposed  upon  him,  the  law  has  given  him  a  lien 
upon  the  goods  of  the  guest  until  he  discharges 
the  expenses  of  his  lodging  and  food.  If  the 
guest  has  brought  goods  to  the  inn  to  which  he 
has  no  title,  this  wiO  not  deprive  the  innkeeper 
of  his  lien,  because  he  is  obliged  to  reoeive 
the  guest  without  inquiries  as  to  his  title." 
I  adopt  that  as  good  law,  and  believe  it  to  he  an 
accurate  statement  of  the  law.  This  point  is 
now  taken,  that  that  statement  of  the  law  is 
correct,  but  does  not  apply  if  that  which  is 
brought  by  the  guest  to  an  inn  as  his  baggage  is 
not  his  property,  but  the  property  of  his  master, 
and  that  is  Known  to  the  innkeeper.  Is  there  any 
case  which  supporte  that  contention  ?  It  is  said 
that  Broadwood  v.  Granara  (ubi  sup.)  does.  That 
case  does  not  decide  that  point  at  all,  because  the 
property  there  in  question  was  not  brought  to  the 
inn  by  the  guest  as  his  luggage  at  all,  but  only 
for  temporary  use.  The  innkeeper  therefore  had 
no  lien  in  that  case,  because  he  was  not  bound 
to  receive  the  goods.  Here  all  the  goods  were 
brought  and  received  as  baggage  of  the  com- 
mercial traveller,  which  tlie  innkeeper  was  bound 
to  receive.  The  only  question  is,  what  is  tiie 
custom  of  the  realm  P  The  law  of  pledge  has 
nothing  whatever  to  do  with  the  question.  It  is 
ti-ue  that,  in  some  of  the  cases,  the  judees  speak 
about  the  knowledge  of  the  innkeeper ;  out  there 
is  not  one  decision  upon  that  question.  It  is  men- 
tioned only  because  in  those  cases  there  was  no 
knowledge.  There  is  no  authority  to  the  effect  that 
the  lien  which  an  innkeeper  has  oy  the  custom  of 
the  i-ealm  is  abrogated  by  the  fact  that  the  goods 
are  not  the  property  of  the  guest  and  that  the 
innkeeper  knows  it.  Suppose  half  the  goods 
brought  by  a  guest  are  his  property  and  half  are 
not,  and  the  innkeeper  knows  it.  I  think  that 
the  innkeeper  is  bound  to  receive  them  all,  and  is 
subject  to  the  same  obligations  as  to  all.  I  think 
that  the  judgment  of  WUls,  J.,  was  right,  and 
must  be  affirmed.  ^^^j  dismissed. 

Solicitor  for  the  appellants,  W.  Wilkins. 
Solicitors  for  the  respondent,  CoUyer-Bristov 
and  MusseU,  for  F.  Hall,  Folkestone. 
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HIGH    COURT    OF   JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

May  22  and  Jidy  31. 

(Before  Lord  IIussei.l,  OX  and  Ohables,  J.) 

Attobnet-Gbnebai,  v.  Wendt.  (a) 

Inland  revenue — Buty  on  aeeountt — Pergonal  and 
moveable  "property" — Annuity  to  widow  of 
deeeated  partner  out  of  proceed*  of  hueineaa — 
Cuttome  and  Inland  Revenue  Act  1881  (44  Vict, 
e.  12), ».  38,  sub-sect.  2  (e.) — Cuitoms  and  Inland 
Revenue  Act  1889  (52  Vict.  c.  1),  s.  11. 

Under  a  covenant  in  a  contract  of  copartnery  the 
mdow  of  one  of  the  tteo  partners  hecavie  entitled, 
on  the  death  of  her  husband,  to  be  paid  an 
annuity  by  the  surviving  partner  out  of  the 
profits  (if  any)  of  the  business — which,  however, 
the  surviving  partner  was  not  bound  to  carry  on. 

Held,  that  the  annuity  was  "property"  which 
"passed  "  to  the  widow  under  a  voluntary  settle- 
ment within  the  meaning  of  sect.  38,  sub- 
sect.  2  (c)  of  the  Customs  and  Inland  Revenue 
Ad  1881,  and  sect.  11  of  the  Act  of  1889,  and 
was  therefore  chargeable  with  account  duty. 

This  was  an  information  bj  the  Attorney- 
General. 

The  facts  as  set  out  in  the  judgment  of  the 
court  were  as  follows : 

By  a  partnership  deed  of  the  28th  June  1886 
Ernest  Emil  Wendt  and  William  Arnold  cove- 
nanted to  enter  into  a  partnei-ship  during  their 
jomt  lives.  The  capital  was  to  be  2000^.,  contri- 
buted as  follows,  12502.  brought  in  by  Wendt  and 
75")?.  hrought  in  by  Arnold.  The  net  profits  were 
to  be  divided  during  the  first  five  years  in  the 
proportion  of  seven-tenths  to  Wendt,  and  three- 
tenths  to  Arnold,  and  afterwards  in  the  proportion 
of  three-fifths  and  two-fifths  respectively.  Power 
was  given  in  article  29  of  the  deed  to  Wendt  to 
nominate  his  son  to  succeed  to  a  proportion  of 
his  share  not  exceeding  one-half,  and  in  the  case 
of  such  nomination  it  was  provided  that  after  the 
death  of  Wendt,  Arnold  and  the  son  should  each 
be  entitled  to  a  half  share  during  their  joint  lives. 
Article  30  provided  for  the  contingency  (which 
occurred)  of  the  son  not  being  nominated,  and 
authorised  the  executors  or  administrators  of 
Wendt,  in  certain  events  which  have  since  hap- 
pened to  sell  his  share  to  Arnold,  "  subject  to  the 
amiuity  hereinafter  mentioned,  such  annuity 
being  payable  out  of  the  gross  profits  of  the 


Article  3-i  provided  that, 

t'pon  the  death  of  E.  E.  Wendt,  W.  Arnold,  before  he 
•Wl  be  entitled  to  divide  and  receive  any  share  of  the 
profits  oonseqnent  upon  such  deceas-e,  shall  execute  and 
Wyer  to  the  exccntors  and  admiiii«trators  of  E.  E. 
^endt  a  bond  in  a  sufficient  penalty  to  pay  the  wife  of 
E.  E.  Wendt  ont  of  the  profits  of  the  bnsiness  a  clear 
umnity  of  7001. :  and  the  same  shall  be  paid  and  borne 
by  and  oat  of  proBts  alone,  and  before  any  division  of 
profits,  provided  always  that  if  the  profits  to  be  divided 
in  any  year  shall  be  less  than  2S00(.  the  annnity  shall 
•bate  proportionately — that  is  to  say,  for  every  1001.  of 
•iirisible  profits  the  annnity  shall  abate  20{. 

Ernest  Emil  Wendt  died  on  the  30th  Nov. 
w2,  and  W.  Arnold  had  since  bought  E.  E. 
Wendts'  share   in   the  bnsiness,  and  was   still 

(•)  Bcported  by  O.  H.  UbiST,  Esq.,  Barrister-at-Law. 


carrying  the  business  on.  The  defendant,  the 
widow,  had  from  time  to  time  received  the 
annidty  mentioned  in  article  34  out  of  the  profits, 
and  a  bond  had  been  executed  by  W.  Arnold  to 
secure  its  payment. 

This  information  sought  to  have  it  declared 
that  the  annuity  was  property  passine  under 
a  voluntary  settlement  sucn  as  to  be  liable  to 
account  duty  imder  sect.  38,  sub-sect.  2  (e)  of  the 
Customs  and  Inland  Bevenue  Act  1881  (44  Tict. 
c.  12)  and  sect.  11  of  the  Customs  and  Inland 
Revenue  Act  1889  (52  Vict.  c.  7). 

Sir  B.  Reid  (A.-G.)  and  Vaughan  Hawkins  for 
the  Crown. 

E.  Ford  for  the  defendant. 

The  ar^ments  of  counsel  sufficiently  appear 
from  the  judgment. 

July  31. — Lord  Eussell,  C.J.  delivered  the 
written  judgment  of  the  Court. — [After  stating 
the  facts  as  above  set  forth  the  Teamed  judge 
continued:]  In  this  case  the  Commissioners  of 
Inland  Revenue  seek  to  charge  the  defendant, 
the  widow  of  Ernest  Emil  Wendt,  deceased,  with 
account  duty  under  the  Customs  and  Inland 
Revenue  Act  1881,  s.  38,  sub-sect.  2  (c),  and  the 
Customs  and  Inland  Revenue  Act  1889,  s.  11.  in 
respect  of  an  annuity  of  TOOL  payable  to  her  on 
the  death  of  Ernest  Emil  Wendt,  under  a  deed  of 
partnership  between  him  and  William  Arnold, 
datod  the  24th  June  1886.  Sect.  38,  sub-sect.  2  (c), 
of  the  Act  of  1881  (44  Vict.  c.  12)  enacts  that 
personal  and  movable  property  liable  to  account 
duty  shall  be  (amongst  other  property)  "any 
property  passing  under  any  past  or  future  volun- 
tary settlement  made  by  any  person  dying  on  or 
after  the  Ist  June  1881,  by  any  deed  or  other 
instrument  not  taking  effect  as  a  will  whereby  an 
interest  in  such  property  for  life  or  any  other 
period  determinaole  by  reference  to  death  is 
reserved  either  expressly  or  by  implication  to  the 
settlor,  or  whereby  the  settlor  may  have  reserved 
to  himself  the  right  by  the  exercise  of  any  power 
to  restore  to  himself  or  to  reclaim  the  absolute 
interest  in  such  property."  Sect.  11  of  the  Act 
of  1889  (52  Vict.  c.  7)  enacts  that  sub-sect.  2  of 
sect.  38  of  the  Act  of  1881  should  be  amended  as 
follows :  "  The  description  of  property  marked  (c) 
shall  be  construed  as  if  the  expression  '  voluntary 
settlement'  included  any  trust,  whether  ex- 
pressed in  writing  or  otherwise,  in  favour  of  a 
volunteer,  and  if  contained  in  a  deed  or  other 
instrument  effecting  the  settlement,  whether  such 
deed  or  other  instrument  was  made  for  valuable 
consideration  or  not  as  between  the  settlor  and 
any  other  pei-son,  and  as  if  the  expression  '  such 
property '  whenever  the  same  occurs,  included  the 
proceeds  of  the  sale  thereof."  The  first  question 
to  be  determined  is,  whether  this  annuity  was 
given  out  of  the  estate  of  the  testator.  It  was 
said  that  it  was  not,  because  it  was  payable  out 
of  the  profit  made  after  Wendt's  death  by  Arnold 
in  a  business  he  was  not  bound  in  any  way  to 
carry  on.  We  cannot  assent  to  this  view  of  the 
case.  We  think  the  annuity  out  of  the  profite  of 
the  business  was,  beyond  all  question,  a  part  of 
Wendt's  personal  estate,  of  which  he  comd  dis- 
pose. He  might,  had  he  thought  fit,  have  left  his 
share  in  the  business  to  trustees  upon  trust  to 
pay  the  profit  to  his  widow  during  her  life.  A 
gift  of  that  kind  would  have  been  perfectly  legi- 
timate, and  if  he  had  made  it  he  would  in  fact 
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have  been  dealing  with  the  subsequent  profits  of 
the  business  for  her  benefit.  Bat  if  he  coald  give 
the  subsequent  profits  to  her,  it  follows  that  he 
could  give  her  a  share  of  those  profits  in  the  form 
of  an  annuity  payable  out  of  them.  These  profits 
and  the  annuity  payable  out  of  them  were  in  truth 
the  fruits  of  his  interest  in  the  business  which 
had  belonged  to  him.  In  Thorley  v.  Maeaam  (64 
L.  T.  Eep.  515 ;  (1891)  2  Ch.  at  p.  627),  Kay,  L.J., 
in  dealing  with  a  similar  question  points  out  the 
undoubted  power  of  a  testator  to  dispose  in  favour 
of  a  legatee  of  the  subsequent  profits  of  a  business, 
and  that  an  annuity  payable  thereout  is  only  a 
part  of  those  profits.  He  puts  the  illustration  of 
a  testator  owning  an  orchard  of  fruit  trees: 
"  Suppose  he  had  said  that  he  gave  all  the  fruit 
of  those  trees  for  ten  years  after  his  death  to  A. 
He  could  have  done  that.  The  fruit  would  not 
have  been  existing  in  his  lifetime,  but  nevertheless 
he  would  have  had  power  to  dispose  of  it,  and  in 
that  sense  it  would  have  been  his  because  it  would 
have  been  the  fruit  of  his  estate :  that  which  at 
the  time  of  his  death  he  could  dispose  of,  giving  a 
limited  interest  in  it."  Assuming  then  that  this 
annuity  was  given  out  of  the  testator's  estate,  the 
next  question  is  whether  it  was  property  passiug 
xmder  a  voluntary  settlement  made  by  deed  not 
taking  effect  as  a  will  whereby  a  life  interest  in 
such  property  or  an  intei-est  for  any  other  period 
determinable  by  reference  to  death  is  reserved 
either  expressly  or  by  implication  to  the  settlor  : 
(44  Vict.  c.  12,  s.  38,  sub-sect.  2  (c.)  Now,  as  we 
have  said,  we  regard  this  annuity  as  part  of  the 
testator's  personal  estate.  It  was,  therefore,  his 
"property" — aright  to  receive  iddl.  per  annum 
from  the  profits  of  the  business.  By  the  partner- 
ship deed  this,  in  our  judgment,  "  passed  "  to  the 
wife  as  soon  as  she  became  a  widow.  W.  Arnold 
could  have  been  compelled  by  the  executors  of 
E.  E.  Wendt  to  pay  it.  That  she  was  a  volunteer 
is  clear,  and  by  the  Act  of  18S9  the  settlement  is 
none  the  less  voluntary,  though  it  be  contained  in 
a  deed  made  for  valuable  consideration  between 
the  settlor  and  any  other  person.  We  adopt  the 
observations  of  the  court  in  Attorney-General  v. 
Chapman  (75  L.  T.  Hep.  119;  (1891)  2  Q.  B.  526). 
as  to  the  meaning  of  the  words  "  passed  under  " 
in  this  Act  of  Parliament.  It  is  "  not  a  phrase  of 
art  such  as  "  devise,"  "  grant,"  "  estate  in  fee," 
and  the  like:  but  a  phrase  of  a  comprehensive 
nature  wihich  may  be  fairly  used  in  respect  not 
only  of  dispositions  which  are  effected  by  the 
words  of  the  instrument  creating  them,  but  of 
those  which  ai-e  effected  by  the  subsequent  execu- 
tion of  a  power  created  by  the  instrument  in 
question."  The  annuity,  therefore,  was  "pro- 
perty," and  property  which  "passeii"  under  a 
Tolnntary  settlement ;  and  the  only  remaining 
question  is,  whether  the  settlor  had  reserved  an 
interest  in  it  within  the  meaning  of  sect.  38,  sub- 
sect.  2  (c.)  of  the  Act  of  1881.  We  are  of  opinion 
that  he  did  so.  He  reserved  his  whole  interest 
in  the  business  and  the  profits  thereof,  including 
this  annuity,  over  which,  as  over  the  other  profits 
arising  from  his  interest  in  the  business,  he  had 
during  his  lifetime  entire  control.  It  was  further 
suggested  that  as  the  deceased  was  only  entitled 
to  three-fifths  of  the  profits,  the  duty,  if  payable 
at  all,  was  only  payable  on  three-fifths  of  the 
annuity.  But  this  contention  seems  to  us  to  be 
untenable.  The  testator  controlled  the  whole 
7001.  per  annum,  and  what  was  the  exact  propor- 


tion of  profit  received  by  him  as  compared  vith 
his  copartner  is,  we  think,  wholly  immaterial. 
The  conclusion,  therefore,  at  which  we  arrive  is 
that  the  Ci-own  is  entitled  to  the  judgment  of  the 
court. 

Solicitors :  Solicitor  of  Inland  Revenue ;  JSioief , 
Saunders,  and  Stokes. 


May  22  and  Aug.  3. 
(Before  Lord  Russell,  C.J.  and  Chables,  J.) 

AtTOBNBT-GeNEBAL  v.  LoBD  SirDELET.(a) 
Inland  revenue — WUl — Probate — Asset  comisiing 
of  right   to    sue    here  for    value  of  propertg 
situated  abroad. 
A.  0.  T.  died  domiciled  in  England,  and  by  hit 
wiU  bequeathed  to   F.  L.  T.  one-fourth  of  hit 
residuary    estate,  part    of  whi-ch    consisted  of 
money  invested  in  New  Zealand.      Before  thit 
money  had  been  realised    and    the    residuary 
estate  distributed,  F.  L.  T.  died. 
Held,  that  the  right  of  F.  L.  T.'s  executors  to  one- 
fourth  of  the  property    in    Neta  Zealand  vxu 
not  an  asset  in  England,  and  therefore  need  not 
be  included   in  the   account  of  her  estate  for 
probate. 
This  was  an  information  by  the  Attomey-GenenJ 
against  the  executoi-s  of  Frances  Louisa  ToUe- 
mache,  to  charge  them  with  duty  upon  certain 
property  situated  in  New  Zealand,  which  had  been 
bequeathed  to  her  by  her  husband.     The  facts  of 
the  case  and  the  arguments  of  counsel  sufficiently 
appear  from  the  judgment. 

Sir  B.  Beid  and  Vaughan  Hawkins  for  the 
Crown. 

Channell,  Q.C.  and  Bremner   for  the  defen- 

Cur.  adv.  volt. 

Aug.  3. — The  wintten  judgment  of  the  Court 
was  delivered  by 

Lord  BussELL,  C.J. — This  information  sonxht 
to  charge  the  executors  of  Prances  Louisa  Tolle- 
mache,  with  duty  upon  certain  property  in  New 
Zealand,  which  bad  been  bequeathed  to  her  as 
part  of  the;  residuary  estate  of  Algernon  Graf 
Tollemache,  her  husband.  He  died  on  the  16tli 
Jan.  1892,  domiciled  in  England,  and  at  the  time 
of  his  death  he  possessed  a  large  personal  estate, 
including  sums  amounting  to  upwards  of  400.00M. 
invested  on  mortgage  of  real  estate  in  New 
Zealand.  By  his  will  dated  the  31st  Jan.  1874, 
after  bequeathing  certain  specific  legacies  to  his 
wife  Trances  Louisa  Tollemache,  and  to  othen, 
he  devised  and  bequeathed  the  residue  of  his  real 
and  personal  estate  to  trustees  upon  trust  to 
distribute  it  as  provided  in  the  will,  and  in  as 
codicils  thereto  subsequently  executed,  and  at  the 
time  of  his  death  his  wife  became  absolutely 
entitled  by  virtue  of  these  testamentary  dispo- 
sitions to  one-fourth  of  the  residue.  The  executon 
and  trustees  of  A.  6.  Tollemache  proceeded  to 
administer  his  personal  estate,  and  pay  probate 
duty  upon  it,  excluding  therefrom  the  perBonal 
property  in  New  Zealand.  Before  the  residue  had 
been  distributed,  and  whilst  the  estate  was  is 
coarse  of  being  administered,  Frances  L.  ToU^ 
mache  died,  leaving  the  defendants  to  this  infor- 
mation her  executors;  and  bequeathing  to  them 

(a)  Beportod  by  Q.  H.  Qrant,  Esq.,  B«iTistar-at-L>T. 
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her  personal  estate  upon  trust  for  sale  and  con- 
TBTsion.    The  defendants  proved  her  will  in  May 
1893.    Thej  included  as  part  of  her  estate  the 
share  of  the  residue  of  A.  G.  ToUemache's  estate, 
eiclnsive  of  the  Kew  Zealand  mortgages,  which 
tiiey  claimed  to  leave  entirely  out  of  account. 
The  estimated  value  of  Mrs.  ToUemache's  fourth 
of  the  New  ZSealand  property  was  upwards  of 
111,0002.,   and   it  was   upon  this   sum    that  the 
Crown   now  sought   to   recover    duty.     Whilst 
admitting  that  the  executors  of  A.  G.  Tollemache 
had  righty  excluded  the  New  Zealand  property 
from  their  return,  it  was  contended  that  the  share 
of  Frances  L.  Tollemache  in  the  whole  of  the 
personal  estate  of  A.  G.  Tollemache  (including 
the  money  invested  in  New  Zealand  mortgages), 
was  an  asset  of  her  estate  recoverable   by  her 
execntors  in  England  virtTtte  officii,  and  that  they 
onght  therefore  to  take    probate  of   that  asset 
here,  and  pay  duty  on  the  full  value  thereof,  not- 
withstanding that  some  of  the  assets  of  A.  G. 
Tollemache  (those  already  mentioned)  were  not 
locally  situate  in  this  country.    The  claim  of  the 
Crown  was   mainly  rested  upon    the   authority 
of  the  case  of  In  the  Goods  of  Swing  (44  L.  T.  Rep. 
278;  6  Prob.  Div.   19).      There  William  Ewing 
died  possessed  of   property  of   small  value  in 
England,  and  entitled  under  the  will  of  John  Orr 
£wmg  to  large  assets  in  Scotland,  which  were 
being  duly  administered  in  that  country  by  his 
execntors  who  had  availed  themselves  of  the  pro- 
visions of  the  21  &  22  Vict.  c.  56,  which  enables 
the  executors  of  a  domiciled  Scotchman  to  include 
in  the  inventory  of  his  effects  all  his  property 
wherever  situate  in  the  United  Kingdom.    The 
wiD  of  William  Ewing  was  proved  in  Scotland 
only.    A  legatee  under  the  will  having  applied  in 
England  for  a  grant  of  administration  of  William 
Ewing's  estate  in  England,  the  court  declined  to 
accede  to  the  application  on  the  ground  that  the 
pant  was  unnecessary,  it  not  having  been  shown 
tbat  the  executors  were  not  doing  their  duty.    It 
will  thus  be  seen  that  in  expressing  the  opinion 
presently  mentioned  the   president.    Sir  James 
Hannen,  was  not   pronouncing   judgment  on  a 
point  which    it   was    necessary  to   decide.      He 
"ays:   [His  Lordship  read  from  the  judgment 
of  Sir  J.  Hannen,  on  p.  22,  of  6  Prob.  Div. 
bediming,    "The  main   ground  on  which    this 
application  has  been  based  "     .     .    to  "  have  his 
ntate  duly  administered "  on  p.  24,  and  con- 
tinued :]  Now  applying  these  dicta  to  the  present 
case  it  was  on  the  part  of  the  Crown  submitted 
that  they  established  the  proposition  contended 
for  by  the  Crown.    Algernon  Gray  ToUemache's 
execntors  were  it  was  said  in  the  same  position 
towards  Frances  Lonisa  ToUemache's  execntors 
as  was  occupied  by  John  Orr  Ewing's  executors, 
and  just  as  In  the  Goods  of  Ewing's  case,  William 
Ewmg's  executors'  asset  was  the  right  to  sue  for 
his  legacy   in  Scotland,  so  here    the    asset  of 
"ances  L.  ToUemache's  executors  was  the  right 
to  sne  the  executors  of  Algernon  G.  Tollemache 
m  England.    With  great  respect  for  any  dictum 
of  that  very  learned  judge,  Sir  James  Hannen, 
'e  cannot   accept   this   as   a  correct   statement 
of  the  law.    Moreover  that  case  differs  in  one 
material  particular  from  the  present.     In  Ewing's 
*ase  the  executors  of  William  Ewing  could  not 
only  have  sued  the  executors  of  John  Orr  Ewing 
for  his  share,  but  could  have  recovered  it  without 
Miy  probate  under  the  21  &  22  Tict.  c.  66.    In 
Vol.  LXXrCL,  1877. 


the  present  case  it  is  true  that  the  executors  of 
Prances  Louisa  Tollemache  could  claim  an  account 
in  any  action  here  against  the  executors  of 
A.  G.  ToUemache,  but  t£ey  could  not  recover  her 
share  in  the  New  Zealand  estate  without  recourse 
being  had  on  their  behalf  by  the  executors  of 
A.  G.  Tollemache  to  the  courts  of  New  Zealand 
to  clothe  themselves  with  the  legal  title  to  the 
residuary  estate  which  it  was  their  duty  to  distri- 
bute. The  New  Zealand  estate  remained  a 
foreign  asset  in  the  hands  of  the  executors  of 
A  G.  Tollemache,  as  trustees  for  the  executors  of 
Frances  Louisa  ToUemache,  aa  to  her  share  in  it, 
and  at  the  time  of  her  death  it  was  not  within  the 
jurisdiction  of  the  English  courts.  Her  executors 
could  not  have  recovered  it  here  virfute  officii ;  it- 
was  no  portion  of  her  estate  in  England,  and  the- 
general  rule  of  law  appears  to  be  applicable  by 
which  the  amount  of  probate  duty  is  to  be  regu- 
lated not  by  the  value  of  all  the  assets  which  an 
executor  or  an  administi-ator  may  ultimately 
administer  by  virtue  of  the  wiU  and  letters  of 
administration,  but  by  the  value  of  such  pai-t  as 
is  at  the  death  of  the  deceased  within  the  juris- 
diction of  the  court  by  which  the  probate  is- 
granted:  (see  Williams  on  Executors,  9th  edit., 
vol.  1,  p.  542.)  The  reason  of  the  rule  is  that 
probate  duty  only  attaches  on  assets  within  the 
jurisdiction  of  the  Ordinary  at  the  time  of  the  tes- 
tator's death,  which  he  would  formerly  have  had 
himself  in  case  of  intestacy,  and  which  must  there- 
fore be  so  situated  that  he  could  have  disposed  of 
them  in  pios  uaus.  Thus,  it  has  been  held  that  no 
probate  duty  is  payable  upon  the  produce  of  the 
sale  of  French  Rentes  standing  in  the  testator's 
name  at  the  time  of  his  death,  although  afterwards 
brought  to  England  and  received  by  the  executor : 
(see  Attorney -General  v.  Dimond,  1  Or.  &  J. 
p.  356.)  It  was  pointed  out  by  the  Court  of 
Exchequer  in  that  case  that  probate  duty  could 
not  have  been  granted  in  respect  of  these  Rentes 
because  at  the  time  of  the  death  of  the  testator 
they  were  in  a  foreign  country,  and  consequently 
out  of  the  jurisdiction  of  the  Spiritual  Court,  and 
the  distinction  was  di-awn  between  the  liability  to 
probate  and  to  legacy  duty,  and  it  was  pointed 
out  that  it  is  not  the  administration  oi  assets 
which  renders  probate  duty  payable,  but  the  local 
situation  of  the  assets  at  the  testator's  death.  In 
Attorney-General  v.  Hope  (2  CI.  &  Fin.  p.  84)  the 
same  principle  was  applied  to  United  States 
stocks,  the  Lord  Chancellor  stating  in  the  course 
of  his  judgment  that  he  had  made  inquiries  "  of 
very  learned  authorities,  two  very  competent 
authorities,  one  the  learned  judge  of  the  Preroga- 
tive Court,  and  the  other  the  King's  Advocate, 
and  that  they  both  confirmed  the  view  he  took  of 
the  Ordinary's  office,  a  view  which  limited  the 
scope  of  the  Ordinary's  jurisdiction  to  goods  of  a 
deceased  person  within  the  diocese  at  t>he  time  of 
the  death.  Facts  similar  to  those  in  the  present 
case,  raising  the  same  points  or  similar  points, 
must  have  been  of  frequent  occurrence,  and  the 
absence  of  any  authority  except  the  dictum  re- 
ferred to,  teUs  sti-ongly  against  the  present  con- 
tention of  the  Crown,  for  there  is  no  gi-ound  for 
saying  that  duty  has  been  usually  paid  here  in 
such  circumstances  as  the  present.  We  are, 
therefore,  of  opinion  that  the  share  of  Fi-ances  L. 
ToUemache,  in  the  mortgage  securities  in  New 
Zealand  is  not  an  asset  of  her  estate  in  England,, 
and  that  her  executors  are  not  compelhible  to  take 
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probate  in  respect  thereof.  They  have,  it  may  be 
observed,  already  paid  administration  duty  on  the 
estimated  value  of  the  share  in  the  colony  where 
it  is  locally  situate.  The  mere  right  to  sue  the 
executors  of  Algernon  ToUemache  in  this  coimtry 
for  an  account  and  for  pajrment  of  the  share  does 
not  in  our  judgment  alter  the  character  of  the 
asset.  It  remains  a  foreign  asset  of  which  the 
executors  could  not  possess  themselves  without 
the  intervention  of  the  Colonial  court.  Our  judg- 
ment, for  these  reasons,  is  for  the  defendajits  wiSi 
costs. 

Solicitors:  for  the  Crown,  Solicitor  of  Inland 
Hevenue  ;  for  the  defendants,  /.  A.  Bertram. 


liau&t  at  l/ortrs. 

May  3,  6,  June  18,  24,  and  July  24. 

(Before  the  Lobd  Chakcellob  (Herschell)  (a). 
Lords  Watsok,  Macnaohten,  and  Shand.) 

Chahbeb  Colliebt  Compant  v.  Rochdale 

Canal  Company.  (6) 

on  appeal  fbom  the  coubt  of  appeal  in 

ENGLAND. 
Canal — Mines  adjacent  to  canal — Bight  of  avmport 
— Compensation  for  not  working  mines — injury 
to  canal — Conveyance  of  minerals  under  lands 
adjacent  to  eanal— Construction. 

By  a  private  Act  of  Parliament,  by  which  the 
respondents  were  empowered  to  maJee  a  canal,  it 
was  provided  that  if  the  owner  of  a  mine  should 
work  so  near  the  canal  as  in  the  opinion  of  the 
proprietors  of  the  canal  to  endanger  it,  or  in 
the  opinion  of  the  mine-owner  to  endanger  the 
further  working  of  the  mine,  the  party  whose 
property  was  endangered  might  xnitiate  pro- 
ceedings for  restraining  the  further  working  of 
the  mine,  and  for  assessing  compensation  for  the 
coal  to  he  left  for  the  support  of  the  canal. 

The  appellants,  who  tcere  the  owners  of  coal 
adjacent  to  the  respondents'  canal,  gave  notice 
that  they  were  in  a  position  to  work  it,  and  that 
in  their  judgment  such  working  would  injure  the 
canal,  and  that  they  were  wuling  to  treat  for 
coTnpensation  for  such  coal  as  was  prmper  to  be 
left  for  the  security  of  the  canal.  The  matter 
was  referred  to  an  arbitrator,  who  found  that 
there  was  no  reasonable  ground  for  su^pposing 
that  the  further  working  of  the  mine  would 
injure  the  mine,  or  that  it  would  interfere  with 
the  navigation  of  the  canal,  but  that  it  might 
cause  a  subsidence,  which  would  necessitate  some 
repairs  to  the  eanal  in  the  course  of  the  next  few 
years. 

Meld,  thai,  no  danger  to  the  mine  being  appre- 
hended, the  appellants  were  not  in  a  position  to 
initiate  proceedings  for  compensation  under  the 
Act. 

Xnowles  v.  Lancashire  and  Yorkshire  Railway 
Company  (61  L.  T.  Bep.  91;  14  App.  Cas. 
248)  distinguished. 

Judgment  of  the  Court  of  Appeal  affirmed. 

Where  a  conveyance  conveyed  certain  lands  together 
with  the  mines  and  m,inerals  "  under  the  said 

(a)    Before    the    argnments    were    ooncladed    Lord 
Serachell  resigned  the  office  of  Lord  Chancellor. 
(6)  Beported  by  C.  E.  UAI.DIN,  Esq.,  Barrlater-at-Law. 


lands,"  and  the  lands  were  intersected  !iy  a 

canal,  which  did  not  pass  by  the  conveyance : 
Held,  that,  in  the  absence  of  express  words,  (he 

minerals  under  the  eanal  did  not  pass. 
This  was  an  appeal  from  a  jud^ent  of  the 
Court  of  Appeal  (Lord  Esher,  MJS..,  Kay  snd 
Smith,  L. JJ.)  reported  in  71  L.  T.  Rep.  535 ;  and 
(1894)  2  Q.  B.  632,  who  had  reversed  a  decision  of 
the  Divisional  Court  (Cave  and  Wills,  JJ.)  setting 
aside  the  award  of  a  special  referee. 

The  facts  are  fully  set  out  in  the  judgment  of 
their  Lordships,  whei-e  the  sections  of  the  respon- 
dents' special  Act  also  appear. 

Sir  B.  Webster,  Q.C.,  Clare,  and  Tweedale, 
appeared  for  the  appellants,  and  argued  that  the 
statute  never  contemplated  an  award  of  this 
nature,  but  only  that  a  jury  should  find  as  a  fact 
what  amount  of  coal  ought  to  be  left  to  sappoit 
the  canal,  and  that  was  all  that  the  arbitaitor 
had  to  do,  to  decide  what  amount  of  coal  ought  to 
be  left,  and  its  value.  The  offer  made  by  the 
canal  company  is  quite  inadequate.  The  canal 
company  cannot  bind  their  successors,  or  third 
parties,  to  acquiesce  in  workings  by  the  appeUants 
which  are  forbidden  by  the  Act  of  ParUament 
The  words  of  the  sections  are  identical  with  tJiose 
which  were  considered  in  the  cases  of 

Cronrford  Canal  Company  v.  Cutts,  12  L.  T.  B^ 

O.  S.  235 :  5  Railway  Caa.  442  ;  and 
Knowles  v.   Lancashire    and     Yorkshire    Baibmy 
Company,  61  L.  T.  Bep.  91  ;  14  App.  Cas.  248. 

It  was  decided,  in  the  case  of  Bochdale  Ca*d 
Comoany  v.  Badcliffe  (18  Q.  B.  287),  that  this 
canal  was  constructed  for  the  public  benefit,  aai 
no  arrangement  made  by  the  company  can  grt 
rid  of  the  right  of  the  public.    See 

Ayr  Harbour  Trustees  v.  Osuiald,  8  App.  Caa.  623 ;       ! 
Staffordshire  Canal  Company  T.  Birmingham  Caiui 
Company,  11  L.  T.  Bep.  647;  L.  B«p.  1  H.  L 
254; 
Mulliner  v.  Midland  Railway   Company,  40  L  T. 

Eep.  121 ;  11  Ch.  Div.  611 ; 
Benfieldsids  Loaal  Boird  v.  Consett  Iron  Company 

38  L.  T.  Eep.  530  ;  3  Ex.  Div.  54 ; 
Spencer  v.  London  and  Birmit^gham  Railway  Com-     | 
pany,  8  Sim.  193. 

Sir  H.  Jam^s,  Q.O.,  J.  WcUton,  Q.O.,  and 
MacSwinney,  for  the  respondents,  contended  that 
this  case  did  not  fall  within  the  statute  at  all 
The  arbitrator  has  found  that  there  is  no  prospect 
of  danger  to  the  mine  from  the  further  worldngs, 
and  the  appellants  have  no  locv.s  standi.  The  coal 
under  the  canal  does  not  belong  to  them.  Knowlei 
case  {ubi  sup.)  and  the  Cromford  Canal  case  (ati 
sup.)  are  distinguishable. 

SiriJ.  WebsUr,  Q.C.,  in  reply,  referred  to  £2Zm« 
V.  North-Eaetem  Railway  Company  (10  H.  of  L. 
Cas.  333)  and  London  and  Nortk-Westem  BaQxea^ 
Company  v.  Evans  (67  L.  T.  Rep.  630 ;  (1893)  1  Ch. 
16),  and  on  the  question  of  the  title  to  the  coal 
under  the  canal  to  Doe  d.  Pring  v.  Pearsey  (7  B.  & 
C.  304),  and  Micklethwait  v.  Newlay  Bridge  Can- 
pany  (55  L.  T.  Rep.  336 ;  33  Ch.  Div.  133),  and  on 
the  question  of  costs  to  Beg.  v.  Biram  (17  Q.  B. 
969). 

At  the  conclusion  of  the  arguments,  their  Lord- 
ships took  time  to  consider  l£eir  judgment. 

July  24. — Their  Lordships  gave  judgment  as 
follows: 

Lord  Hebsohell. — My  Lords:  The  wpoA- 
lants  are  owners  of  mines  lying  under  land  aoja- 
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«nt  to  the  Rochdale  Canal,  of  which  the  respon- 
dents are  the  proprietors.     The  appellants  also 
allege  that   they   are   the    owners    of    minerals 
lying  under  a  portion  of  the  canal.   The  canal  was 
made  under  the  powers  conferred  by  an  Act  of 
Parliament  passed  in  1794    Sect.  39  of  that  Act 
proTided  that  nothing  therein  contained  should 
extend  to  prejudice  or  affect  the  rights   of   the 
owner  of  any  lands    in   or   through   which  the 
oanal,  cuts,  or  reservoii-s,  or  any  towing  paths, 
wharfs,  &e.,  should  be  made,  to  the  mines  and 
minerals  lying  within  or  under  the  lands  to  be 
«et  ont  or  made  use  of  under  the  Act,  but  that 
all  such  mines   or  minerals  should  be  reserved 
to  the  owner  of  such  lands,  and  that  it  ahonld 
T)e  lawful  for  him,  subject  to  the  conditions  and 
restrictions  therein  contained,  to  work,  get,  and 
<Airj  away    such    mines    and     minerals,    "  not 
thereby  injuring,  prejudicing,  or  obstructing  the 
said  canal,  cuts,    and  reservoirs,  towing  paths, 
wharfs,  quays,  trenches,  sluices,  watercourses,  or 
other  conveniences  aforesaid,  or  any  of  them."  The 
4iAh  section  is  as  follows  :  "  Provided  also  that,  if 
the  owner  or  worker  of  any  coal  or  other  mine  or 
mines  shall,  in  pursuing  or  working  such  mine, 
work  near  to  or  under  the  said  canal,  cuts,  and 
reservoirs,  or  any  of  them,  so  as  in  the  opinion  of 
the  said  company  of  proprietors  to  endanger  or 
damage  the  same,  or  in  the  opinion  of  the  owner 
or  worker,  owners  or  workers,  of  the  said  mine  or 
mines,  to  endanger  or  damage  the  further  work- 
'ing  thereof,  then  it  shall  be  lawful  for  the  said 
oompany  of  proprietors  to  treat  and  agree  with 
such  owner  or  worker  for  all  such  coals  and  other 
mineiaJs  as  may  be  near  or  imder  the  said  canal, 
:  cuts,  and  reservoirs,  or  any  of  them  as  shall  be 
thought  proper  to  be  left  for  the  security  or  pre- 
!  serration  of  the  said  canal,  cuts,  and  reservoirs, 
or  any  of  them  ;  and  in  case  the  said  company  of 
proprietors,  and  such  owner  or  worker  of  such 
mine  or  mines,  shall  disagree  touching  the  satis- 
faction to  be  made  for  such  coal  or  other  mine- 
rals, then  it  shall  be  lawful  for  the  said  commis- 
sioners, at  the  request  of  the  said  company  of 
proprietors,  or  of  such  owner  or  worker  of  such 
mine  or  mines,  to  cause  a  jury  to  be  summoned 
and  impanelled  in  the  matter  herein  directed, 
who  shall — and  they  are  hereby  authorised  and 
required — by  such  ways  and  means  as  aforesaid 
to  assess  and  determine  what  satisfaction  such 
owner  or  worker  of  such  mine  or  mines  ought  to 
iave  and  receive  from  the  said  company  of  pro- 
prietors, on  being  restrained  from  working  such 
mine  or  mines,  and  upon  payment  or  satisfaction 
made  to  such  owner  or  worker  of  such  mine  or 
mines  by  the  said  company  of  proprietors  accord- 
ing to  the  verdict  or  judgment  of  such  jury,  such 
owner  or  worker  of  such  mine  or  mines  shall  be, 
and    is    hereby,    perpetually   restrained    from 
working  such  mine   or   mines  within  the  limits 
for  which  satisfaction  shall  be  by  the  said  jury 
adjudged  and  declared  to  extend."    In  December 
1890  the  appellants  gave  the  respondents  notice 
that    they    were    in   a    position    to     work    and 
get    the    mines    and    minei-als     shown     on    an 
annexed    plan,    and   in   pursuance    of   working 
such  mines  and  minerals  would  work  near  the 
canal,  and  that  they  were  of  opinion  that  the 
further  working  and  pursuing  such  mines  would 
endanger  and  damage  the  canal  within  the  mean- 
ing of  the  statute,  and,  further,  that  they  were 
ready  and  willing  to  treat  and  agree  with  the 


company  for  all  such  coals  and  minerals  under 
the  canal  as  should  be  proper  to  be  left  for  the 
security  and  pi-eservation  thereof,  and  that  in 
case  they  and  the  proprietors  of  the  canal  should 
fail  to  agree  as  to  the  amount  of  satisfaction 
payable  for  the  said  coals  and  minerals,  then  the 
colliery  company  would  require  the  proprietors  of 
the  canal  to  take  all  such  steps  as  might  be  neces- 
saiy  and  pi-oper  for  the  pui-pose  of  having  such 
satisfaction  ascei'tained.  The  respondents  declined 
to  treat  for  the  coal,  or  to  take  any  steps  for  the 
purpose  of  having  the  compensation  payable  to 
the  appellants  in  respect  of  the  coal  being  left 
unworked  ascertained.  The  appellants  thereupon 
brought  this  action,  claiming  to  having  it  declared 
that  the  appellants  were  entitled  to  have  ascer- 
tained what  portions  of  the  mine  specified  in 
their  notice  ought,  having  regard  to  the  39th  and 
40th  sections  of  the  Act  of  1794,  to  be  left  by 
them,  and  what  compensation  was  payable  to 
them  in  respect  of  the  said  portions  of  the  mine. 
They  further  claimed  that  the  portions  of  the 
mine  so  to  be  left,  and  the  amount  of  compensa- 
tion so  payable,  might  be  ascertained  and  declared, 
and  that  the  defendants  might  be  ordered  to  pay 
to  the  appellants  the  amount  of  such  compensa- 
tion when  ascertained.  The  action  was  refen-ed 
to  an  arbitrator,  who  found  that  there  was  no 
reasonable  ground  for  apprehending  that  the 
working  of  the  mines  near  and  under  the  canal 
would  cause  damage  to  the  mines  or  to  the  further 
working  thereof  by  percolation  of  water  from  the 
canal  to  the  mines,  but  that  the  effect  of  working 
the  mines  within  the  pillars  set  out  by  him  in 
broken  red  lines  on  a  plan  annexed  to  tbe  award 
would  be  to  cause  a  subsidence  of  the  canal  between 
the  parts  marked  thereon  A  and  C.  He  further 
found  that  such  subsidence  would  not  interfere 
with  the  navigation  of  the  canal,  but  would  neces- 
sitate repairs  from  time  to  time  during  a  period 
of  from  eight  to  ten  years  to  the  towing-path  and 
banks  of  the  canal,  and  probably  to  wie  bridges 
at  A  and  B  on  the  plan,  and  that  the  cost  of  such 
repairs  would  be  substantial,  but  would  not  be 
likely  to  exceed  in  the  whole  10(X)Z.  or  12001.  He 
was  of  opinion  that  the  appellants  on  leaving 
unworked  the  pillars  set  out  in  broken  red  lines 
upon  the  plan  were  entitled  to  be  paid  compen- 
sation by  the  defendants  for  the  adjacent  support 
BO  afforded,  and  assessed  such  compensation  at 
12,688J.  Both  parties  appealed  to  the  Queen's 
Bench  Division  against  tne  award  of  the  arbi- 
trator, the  appellants  insisting  that  they  were 
entitled  to  a  further  sum  as  compensation  in 
respect  of  the  coal  under  the  canal,  which  the 
arbitrator  had,  erroneously,  as  they  alleged,  found 
not  to  be  their  property,  the  respondento  main- 
taining that  they  were  not  liable  to  pay  any  of 
the  compensation  assessed,  or  that  it  ought,  at  all 
events,  to  be  reduced  by  a  sum  of  1150Z.  mentioned 
in  the  award.  The  Divisional  Court  were  of 
opinion  that  the  appellants  were  the  owners  of 
the  coal  under  the  canal  which  they  claimed  as 
theirs,  and  also  that  they  were  entitled  to  the 
compensation  assessed  by  the  arbitrator,  subject 
to  the  deduction  of  the  sum  of  1150Z.  I  defer 
dealing  with  the  subordinate  points  for  the 
present,  and.  shall  confine  myself  to  a  considera- 
tion of  the  main  question  in  oonti-oversy,  which 
arises  upon  those  parts  of  the  award  to  which  I 
have  called  attention.  The  respondents  appealed 
against  the  judgment  of  the  Divisional  Court. 
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The  Court  of  Appeal,  on  the  respondents  under- 
taking  by  their  counsel  that  they  would  not  object 
to  the  working  of  the  coal  under  or  near  the 
canal  between  the  points  marked  A  and  C  on  the 
plan  referred  to  in  the  award,  and  that  they  would 
at  their  own  expense  repair  any  damage  that  might 
be  done  to  the  canal  or  banks  or  towing-path  by 
reason  of  such  working,  and  that  they  would  not 
make  any  claim  on  ttie  colliery  company  in  re- 
spect of  such  damage,  ordered  that  the  appeal 
should  be  allowed,  and  that  the  order  of  the  Queen's 
Bench  Division  should  be  discharged,  and  the 
award  of  the  arbitrator  set  aside.  The  main  ques- 
tion to  be  determined  is  the  effect  of  sects.  39 
and  40  of  the  Act  of  1794.  Precisely  similar 
sections  in  another  canal  Act  came  under  the 
consideration  of  this  house  in  the  case  of  Knowles 
V.  Lancashire  and  Yorkshire  Railway  Company 
(61  L.  T.  Rep.  91  ;  14  App.  Cas.  248).  The 
appellants  contend  that  the  judgment  in  that 
case  established  that  even  although  the  mines 
under  or  adjacent  to  the  canal  would  not  suffer 
from  the  working  of  minerals  in  its  neighbour- 
hood, yet  if,  as  was  found  to  be  the  fact  in  the 
present  case,  the  canal  or  towing-path  would  be 
prejudicially  affected  in  case  the  minerals  were 
worked  out,  so  much  of  them  must  be  left  as  was 
necessary  for  the  support  of  the  canal  and 
towing-path,  and  that  the  appellants  were  entitled 
under  the  Act  to  receive  compensation  in  respect 
of  the  coal  which  would  thus  remain  unworked. 
In  the  Court  of  Appeal  the  respondents  do  not 
seem  to  have  much  insisted  that  there  was  a 
distinction  between  the  rights  of  the  parties 
according  as  the  coal  proposed  to  be  worked  lay 
under  or  adjacent  to  the  canal.  In  the  argument 
at  the  Bar  of  your  Lordship's  house  this  dis- 
tinction was  made  a  prominent  point  in  the 
respondents'  ai-gument.  Admittedly,  the  greater 
part  of  the  coal  which  has  given  rise  to  the  dispute 
lies  adjacent  to  and  not  under  the  canal.  Whether 
the  appellants  own  any  coal  under  the  canal  is  a 
matter  in  controvei-sy  which  I  shall  consider 
hereafter.  Meantime,  I  shall  address  myself  only 
to  the  part  of  the  case  relating  to  the  coal 
between  the  points  A  and  B  on  the  plan,  none  of 
which  is  under  the  canal.  It  appears  clear  that 
section  39  has  no  application  to  this  coal,  that 
section  being  in  terms  confined  to  the  subjacent 
minerals.  As  regards  these,  there  is  a  clear 
statutory  j>rohibition  of  any  such  working  of 
them  as  will  injure  or  prejudice  the  canal  or 
towing-path,  and  there  is,  thei-efore,  a  statutory 
liability  imposed  if  these  minerals  are  so  worked 
as  prejudicially  to  affect  the  canal  or  any  of  the 
accompanying  works  belonging  to  the  proprietors. 
As  regards  the  working  of  minerals  adjacent  to 
the  canal,  there  is  no  corresponding  prohibition 
or  liability.  In  the  case  of  Knowles  v.  the  Lanca- 
shire and  Yorkshire  Railway  Company  the  plain- 
tiff's claim  was  for  working  coal  under  and  near 
the  canal  and  works  whereby  they  had  been 
injured.  The  defendants,  before  they  worked  the 
coal  forming  the  subjacent  and  adjacent  support 
of  the  canal,  gave  the  plaintiffs  notice  that  they 
were  going  to  work  it,  and  nothing  was  thereupon 
done  By  the  plaintiffs.  The  contention  on  behalf 
of  the  defendants  was  that,  as  the  plaintiffs  did 
not  proceed  under  the  section  corresponding  to 
section  40,  to  have  compensation  for  leaving  the 
coal  necessary  for  the  support  of  the  canal 
ascertained,  they  had  no  right  to  complain  that 


the  defendants  had  so  worked  as  to  injure  the 
canal.  This  House  affirmed  the  judgment  pro- 
nounced in  the  courts  below  in  favour  of  the 
plaintiffs.  In  the  argument  on  behalf  of  the 
defendants  in  this  House  no  distinction  wa^ 
drawn  between  subjacent  and  adjacent  coaL  It 
may  probably  have  been  the  case  that  if  the 
subjacent  coal  had  been  left,  the  working  of  the 
adjacent  coal  would  have  caused  no  subsidence. 
But,  however  that  may  be,  the  judgment  of  this 
house  was  i-ested  entirely  upon  the  express  pro. 
visions  of  section  37  in  the  Act  then  under 
consideration,  which  corresponds  with  section  3> 
of  the  statute  of  1794.  The  Lord  Chancellor 
(Halsbury)  pointed  out  that  the  plain  words  of 
the  37th  section  made  the  mine-owner  liable  if  he 
caused  injury  to  the  canal,  and  that  no  reaBon 
for  cutting  down  the  plain  meaning  of  the  words 
could  be  derived  from  the  enactment  contained 
in  the  succeeding  section.  Lord  Macnaghten 
took  the  same  view.  After  referring  to  the  words 
of  section  37  he  says : — "  If  these  words  are  to 
have  their  ordinaiy  meaning  it  cannot  be  disputed 
that  the  order  under  appeal  is  right.  The  appel- 
lants, however,  contend  that  their  meaning  mnst 
be  cut  down  and  qualified."  After  discussing  their 
arguments  he  proceeded  thus : — "  The  condition  on 
which  the  statute  allows  mines  to  be  worked  must 
be  borne  in  mind.  The  section  is  framed  on  the 
supposition  that  the  mine-owner  keeps  in  view  lus 
statutory  liability,  and  it  is  to  be  observed  that  in 
his  case  the  damage  and  danger  spoken  of  in  the 
section  are  not  damage  and  danger  to  the  mine,  bnt 
'  damage  and  danger  t^  the  further  working  of  the 
mine.'  It  seems  to  me  that  the  meaning  of  the  sec- 
tion is  this — the  proprietors  of  the  canal  may  apply 
to  the  commissioners  if  they  appi-ehend  damage  or 
danger  to  the  canal.  On  the  other  hand,  when 
the  working  of  a  mine  has  readied  a  point  at 
which  the  mine-owner  finds  that,  having  regard 
to  the  proximity  of  the  canal  and  his  statutory 
liability,  he  cannot  work  further  without  some 
danger,  or  cannot  work  further  to  the  same 
advantage  as  he  could  have  done  if  the  canal 
were  not  there,  then  it  is  open  to  him  to  initiate 
proceedings,  and  he  is  entitled  to  receive  satisfac- 
tion for  such  minerals  as  shall  be  thought  proper 
to  be  left  for  the  security  of  the  caual  or  the 
mine."  It  is  to  be  obsei-ved  that,  in  the  opinion 
of  the  noble  and  learned  Lord,  sects.  37  and  3S 
(in  this  Act  39  &  40)  were  to  be  read  together, 
and  that  his  judgment  as  to  the  liability  of  the 
mine-owner,  aud  the  right  which  he  has  to  insist 
that  the  amount  of  compensation  payable  to  him 
for  the  coal  necessary  for  the  support  of  the 
canal  should  be  ascertained,  is  based  on  the  statn- 
tory  liability  created  by  the  earlier  section.  In  a 
case,  therefore,  like  the  present,  in  which  sect.  3!* 
is  inapplicable,  and  where  there  is  no  statntonr 
liability  in  relation  to  the  workinfj  of  the  coal, 
the  entire  reasoning  of  this  House  m  the  case  of 
Knowles  v.  The  Lancashire  and  Yorkshire  Rail- 
way Company  is  equally  inapplicable.  What  1 
have  said  with  reference  to  Knotoles'  case  applies 
also  to  the  case  before  Lord  Cottenham  {Urom- 
ford  Canal  Company  v.  Cults,  12  L.  T.  Rep.  0.  S. 
235 ;  5  Railway  Cas.  442).  If  your  Lordships  were 
now  considering  the  question  of  subjacent  ooal. 
it  might  be  a  serious  question  whether  the  right 
which  the  appellants  would  have,  according  to  the 
authority  I  have  been  discussing,  to  take  proceeu- 
ings  for  the  purpose  of  obtaining  an  assessment 
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of  the  compensation,  could  be  abrogated  by  a 
■waiver  on  the  part  of  the  canal  proprietors  of  the 
statutory  prohibition  contained  in  the  39th  section 
and  of  the  liability  thereby  imposed,  and  whether 
there  was  any  legal  power  on  their  part,  by  under- 
taking or  otherwise,  to  give  effectual  authority  to 
the  colliery  proprietor  to  work  his  mines  in  a 
manner  prohibited  by  the  statute,  and  discharged 
from  the  liability  which  it  imposes.  In  the  pi'e- 
sent  case,  however,  where  your  Lordships  are 
dealing  with  the  case  of  adjacent  minerals,  the 
40th  section  is  the  only  one  which  has  to  be  con- 
sidered. That  section  is  not  limited,  like  the  39th, 
to  the  subjacent  minerals.  It  deals  also  with 
those  adjacent.  In  the  case  of  the  latter,  how- 
ever, there  is,  as  I  have  pointed  out,  no  statutory 
prohibition  of  their  being  so  worked  as  to  affect 
the  canal  prejudicially.  What,  then,  are  the 
rights  of  the  parties  under  the  40th  section  ? 
That  section  is  somewhat  clumsily  drawn,  but  I 
thmk  that  its  meaning  is  tolerably  clear.  Either 
the  canal  proprietors  or  the  mine-owners  can 
initiate  proceedings  under  that  section  if,  in  the 
opinion  of  the  former,  the  working  of  the  mine 
h  likely  to  endanger  the  canaJ,  or  if,  in  the 
opinion  of  the  mine-owner,  it  is  likely  to  endanger 
or  damage  the  further  working  of  his  mine.  If 
snob  proceedings  are  initiated,  and  the  parties 
are  anable  to  agree,  a  jury  is  to  determine  the 
extent  to  which  the  working  of  the  mines  must  be 
perpetually  restiuined  for  the  security  or  preser- 
vation of  the  canal.  In  the  case  before  your 
Lordships  the  canal  proprietors  have  not  invoked 
the  operation  of  sect.  ■^.  They  are  content  to 
allow  the  appellants  to  work  their  adjacent 
minerals  as  they  please.  The  appellants,  on  the 
other  hand,  claim  the  right  to  insist  on  receiving 
satisfaction,  and  being  restrained  from  working 
some  portion  of  their  mines.  The  arbitrator 
fonnd,  as  it  must  now  be  taken,  correctly,  that 
there  was  no  reasonable  ground  for  apprehending 
any  damage  to  the  mines  from  working  within  the 
area  in  controversy.  Indeed,  in  the  notice  of 
Dec.  1890,  to  which  I  have  already  referred,  the 
colliery  company  only  stated  that  they  were  of 
opinion  that  the  further  working  and  pursuing  of 
such  mines  would  endanger  and  damage  the  canal 
within  the  meaning  of  the  Act  of  Parliament. 
They  did  not  allege  that  it  would  endanger  or 
damage  the  further  working  of  the  mines.  It  is 
difficult,  therefore,  to  see  how  they  bring  them- 
sdvea  within  the  40th  section.  I  should  be  un- 
willing to  lay  much  stress  on  this  if  I  were 
eatigfied  that  the  facts  of  the  case  would  bring 
them  within  it,  but  I  am  unable  to  see  that  this  is 
so.  The  further  working  of  their  mines  is  not 
endangered  even  in  the  broad  sense  which  Lord 
Macnaghten  gave  to  those  words,  inasmuch  as 
they  would  be  under  no  statutory  liability  if, 
owing  to  their  working  of  the  mines,  the  canal 
Was  affected.  What  right  have  they,  then,  under 
sect.  40,  to  institute  proceedings  and  to  insist  that 
the  canal  proprietors  shall,  against  their  virill, 
purchase  sufficient  coal  to  afford  to  their  canal 
complete  immunity  from  damage,  when  they  are 
of  opinion  that  it  will  be  much  more  to  their 
aiterests  to  suffer  the  comparatively  trifling 
damage  which  seems  probable,  and  which  will  not 
interfere  with  the  navigation  of  the  canal,  than  to 
Iwar  the  enormous  cost  of  buying  the  coal 
required  for  rendering  the  canal  secure  from  dis- 
turbance ?    It  seems  to  me  that  the  facts  found 


by  the  arbitrator  deprive  the  appellants  of  any 
2oeu8  standi  under  the  40th  section.  So  far,  then, 
as  regards  the  adjacent  coal  between  the  points 
A  and  B,  I  think  the  appellants'  case  fails,  and 
that  the  order  of  the  Court  of  Appeal,  if  it  erred 
at  all,  was  imduly  favourable  to  them.  If  the  appel- 
lants could  establish  that  they  were  the  owners 
of  the  coal  under  the  canal  between  the  points 
marked  B  and  C  on  the  plan,  they  would  bring 
themselves  within  the  case  of  Knowles  v.  Tm 
Lancaeihire  and  Yorkshire  Railway  Company,  and 
an  entirely  different  question  would  arise.  I 
proceed,  therefore,  to  inquire  whether  the  Queen's 
Bench  Division  rightly  decided  that  the  appel- 
lants had  made  out  their  title  to  this  coal.  In 
the  view  which  the  Court  of  Appeal  took  it  was 
unnecessary  for  them  to  express  any  opinion  upon 
this  point.  It  depends  upon  the  construction  of 
a  conveyance  of  the  1st  Oct.  1866.  The  subject 
of  the  grant  is  thus  described :  "  All  and  singular 
the  messuages,  lands,  and  hereditaments  situate  in 
the  township  of  Chadderton  respectively  comprised 
in  the  schedule  hereunder  written."  It  seems 
abundantly  clear,  therefore,  that  nothing  passed 
which  was  not  comprised  in  that  schedule.  The 
schedule  has  three  columns,  the  first  headed 
"  Number  on  plan,"  the  second,  "  Names  of  fields ;" 
the  third,  "  Quantity."  It  contains  a  description 
of  a  number  of  meadows,  gardens,  Ac,  all  of  them 
(except  two  small  pifices  of  nuraery  ground  said 
to  be  in  hand)  being  described  as  in  the  occupa- 
tion of  persons  named.  The  acreage  of  each 
hereditament  is  given,  the  total  acreage  being 
stated  as  188  acres,  2  roods,  5  perches.  The 
following  words  are  then  added :  "  Together  with 
all  mines  and  minei'als  under  the  said  lands  or 
any  part  or  parts  thex^of.  All  which  lands 
intended  to  be  comprised  in  this  schedule  are 
delineated  in  the  map  or  plan  drawn  on  the  last 
skin  of  the  above  written  indenture,  and  copied 
from  the  Tithe  apportionment  plan,  and  are  therein 
coloured  yellow,  and  numbered  with  numbers 
respectively  con-esponding  with  the  numbers  in 
the  first  column  of  this  schedule,  and  in  the  book 
of  reference  to  the  said  Tithe  apportionment  plan." 
It  appears  clear  that  no  mines  are  conveyed 
except  such  as  are  under  lands  conveyed.  The 
only  description  of  the  mines  and  minerals  is  that 
they  are  "under  the  said  lands  or  any  part  or 
parts  thereof."  Where  the  surface  is  conveyed 
the  mines  are  conveyed,  not  otherwise.  There  is, 
of  course,  no  pretence  for  saying  that  any  part 
of  the  canal  was  conveyed  or  intended  to  be  con- 
veyed. But  then  it  is  said  that  the  lands  intended 
to  be  comprised  in  the  schedule  are  described  as 
delineated  on  the  plan  and  therein  coloured  yellow, 
and  it  is  true  that  the  yellow  tinting  extends  over 
the  entire  plot,  including  the  portion  of  the  canal 
running  through  it.  The  description,  however, 
does  not  stop  there ;  it  continues  "  and  numbered 
with  numbers  respectively  corresponding  with  the 
numbers  in  the  first  column  of  this  schedule." 
It  is  clear  that  the  canal  does  not  come  within 
this  categoiy;  and  this  being  so,  I  can  see  no 
justification  for  saying  that  it  is  comprised  in  the 
schedule.  The  learned  counsel  asked  whether  if 
the  coal  under  the  canal  did  not  pass  the  coal 
under  a  highway  running  through  the  land, 
which  was  equally  undescribed  and  unnumbered, 
remained  in  the  grantor.  The  cases  do  not  seem 
to  me  to  be  identical.  If  the  soil  in  the  highway 
was  in  the  owner  of  the  closes  on  either  side  of 


Digitized  by 


Google 


262— Vol.  Lxxm.] 


THE  LAW  TIMES. 


[KoT.  2,  1895. 


H.  OF  L.]  Chambbs  Oollibkt  Company  v.  Rochdale  Canal  Company. 


[H.  opL. 


it,  it  might  well  pass  by  a  conTeyance  of  those 
closes  without  specific  description.  The  arbitrator 
has  found  that  the  land  occupied  by  the  canal 
passed  to  and  is  the  property  of  the  respondents. 
Wills,  J.  felt  great  difficulty  in  saying  that  the 
coal  under  the  canal  passed  by  the  terms  of  the 
conveyance,  but  he  thought  it  never  could  have 
been  intended  by  the  vendors  to  reserve  it,  that 
the  deed  would  be  at  once  rectified  on  the  appli- 
cation of  the  grantees,  and  that  the  coal  must 
therefore  be  regarded  in  equity  as  their  property. 
I  cannot  adopt  this  view.  I  think  it  may  very 
probably  have  been  omitted  from  the  conveyance 
by  an  oversight.  Again,  it  is  not  improbable  that 
the  parties  never  thought  about  it,  and  that  there 
was  no  intention  either  to  convey  or  to  reserve 
it.  But  with  nothing  before  the  court  except  the 
conveyance,  with  no  evidence  of  the  circumstances 
of  the  transaction,  and  not  even  the  agreement 
which  led  up  to  the  conveyance,  I  think  it  is  im- 
possible to  found  on  a  mere  speculation  as  to  tiie 
intention  of  the  parties  a  declaration  that  the 
appellants  are  in  equity  entitled  to  this  coal.  To 
set  such  a  precedent  might  lead  in  many  cases  to 
grave  injustice.  For  these  reasons,  I  think  the 
appellants  have  not  made  out  their  title  to  any 
coal  under  the  canal.  In  view  of  the  conclusions 
at  which  I  have  airived,  it  is  unnecessary  to  say 
anything  with  reference  to  the  other  questions 
discussed  in  the  arguments  at  the  bar.  I  think 
that  the  judgment  appealed  from  most  be 
affirmed,  and  the  appeal  dismissed,  with  costs. 

Lord  Watson. — My  Lords :  The  most  impor- 
tant question  raised  in  this  appeal  relates  to  the 
construction  of  sects.  39  and  40  of  the  special 
Act  34  Greo.  3,  c.  Ixiviii.,  by  which  the  i-espondents 
were  incorporated  and  their  undertaking  autho- 
rised. The  Act  did  not  require  that  the  respon- 
dents should,  for  the  purpose  of  constructing  the 
canal  with  its  accessory  works,  purchase  any  inte- 
rest in  the  subjacent  or  adjacent  mineral  strata ; 
and  these  two  clauses  were  inti-oduced  in  order  to 
give  mutual  protection  to  the  respondents,  and  to 
the  owners  of  these  strata,  in  the  event  of  their 
mineral  workings  being  carried  so  far  as  to 
threaten  either  danger  to  the  canal  or  injury  to 
the  mines.  The  clauses  are  in  the  form  which 
appears  to  have  been  in  common  use  in  statutes 
authorising  similar  undertakings  towards  the  end 
of  last  century.  They  are,  for  all  practical  pur- 
poses, identical  with  sects.  34  and  35  of  29  Greo.  3, 
c.  Ixxiv..  which  were  considered  by  Lord  Cottenham 
in  Cromford  Canal  Company  v.  Cutis  (12  L.  T. 
Hep.  O.  S.  235 ;  5  BaU.  Cas.  442).  and  also  with 
sects.  37  and  38  of  31  Geo.  3,  C  Ixviii.,  which  were 
before  this  House  in  Knowles  and  Smu  v.  Lanca- 
shire and  Yorkshire  Railway  Company  (61  L.  T. 
Eep.  91;  14  App.  Cas.  248).  The  appellants 
brought  this  suit  under  the  two  clauses  in  ques- 
tion, and  they  pray  that  it  may  be  ascertained 
what  portions  of  their  mines,  worked  near  or 
under  the  Rochdale  Canal,  ought  to  be  left  un- 
worked  by  them,  for  the  security  and  preservation 
of  the  canal,  and  of  their  mines,  and  also  what 
compensation  is  payable  to  them  in  respect  of 
their  leaving  such  portions  unworked.  They 
allege  that  they  are  owners  of  coal  seams  sub- 
jacent, as  well  as  adjacent,  to  the  canal ;  and  that 
their  workings  cannot  be  carried  farther  in  the 
direction  of  the  canal  without  doing  injury  to  it, 
as  well  as  to  their  mines.  The  canal,  whilst  in 
the  vicinity  of  the  respondents'  mineral  field,  first 


runs  northwards  in  a  nearly  straight  line,  from  a 
point  marked  A  on  the  plan  used  in  the  argument 
before  us,  to  a  point  mai-ked  B,  from  which  it 
runs  in  an  easterly  direction  to  a  point  marked 
C.  It  was  admitted  that,  between  A  and  B,  the 
respondents  are  not  owners  of  the  subjacent 
minerals ;  and  that,  for  the  greater  part  of  the 
distance  between  these  points,  their  mineral 
seams  are  adjacent  to,  and  for  the  remainder 
of  the  distance  approach  very  near  to.  but  do 
not  immediately  adjoin,  the  canal.  It  was  also 
admitted  that,  between  B  and  C,  the  respon- 
dents own  the  adjacent  minerals  on  both  sides 
of  the  canal;  but  it  was  matter  of  controversj 
whether,  between  these  points,  the  subjacent 
minerals  did  or  did  not  belong  to  them.  The 
case  was,  by  consent  of  the  parties,  referred  for 
trial  to  Mr.  Gully,  Q.C.,  who  was  to  have  all  the 
powers  of  a  judge  of  the  High  Court  of  Justice, 
including  power  to  direct  judgment  to  be  entered, 
or  to  deal  otherwise  with  the  whole  action.  After 
hearing  evidence,  the  referee  found,  inter  alia,  (1) 
that  the  minerals  below  the  canal,  between  the 
points  B  and  C,  did  not  belong  to  the  appellants; 
(2)  that  there  was  no  reasonable  ground  for 
apprehending  that  their  workings  either  near  to 
or  even  under  the  canal  would  cause  damage  to 
their  mines,  or  to  the  further  working  thereof, 
by  the  percolation  of  water  from  the  canal  to  the 
mines ;  (3)  that  any  subsidence  caused  by  f  mther 
workings  of  the  minerals  would  not  interfere 
with  the  navigation  of  the  canal,  but  would  neces- 
sitate repairs  from  time  to  time,  during  a  period 
of  eight  or  ten  years,  to  the  towing  paths  and 
banks  of  the  canal,  and  also  to  two  bridges  onr 
it,  but  that  the  cost  of  those  repairs  would  not 
exceed  12002. ;  and  (4)  that,  in  order  to  prevent 
such  subsidence,  it  was  necessary  to  fix  a  limit 
which  he  defined,  excluding  from  the  appdlants' 
workings  minerals  belongii^  to  them,  of  which 
he  estimated  the  value  to  them  at  12,688t  The 
learned  referee  accordingly  directed  that  judg-  | 
ment  for  that  sum  should  be  entered  for  t& 
appellants,  and  that,  upon  payment  or  satis- 
faction, they  should  be  perpetually  restrained 
from  working  beyond  the  limit  which  he  had  laid 
down.  Although  neither  point  appears  to  me  to 
be  material  for  the  purposes  of  this  appeal,  I  maj 
notice  that  the  learned  referee,  in  estimating  the 
value  of  the  minerals  for  which  compensation 
was  payable,  deducted  the  sum  of  GoOi.  as  the 
value  of  part  of  them  required  for  the  support  of 
certain  cottages  which  had  been  erected  more 
than  twenty  years  before  the  present  action  was 
brought.  There  were  other  buildings  supported 
by  the  excluded  minerals  which  he  valued  at 
1150i. ;  but  he  did  not  deduct  that  sum,  because 
he  was  of  opinion  that  the  working  of  those 
minerals  before  a  prescriptive  right  of  support 
was  acquired,  had  been  prevented  by  the  esLstenoe 
of  the  canal.  The  case  then  came  before  a 
divisional  court,  when  Cave  and  Wills,  JJ- 
differed  from  the  referee  on  two  points.  They 
held,  in  the  first  place,  that  the  appellants  are 
owners  of  the  mineiuls  below  the  caiial  between 
B  and  C ;  and,  in  the  second  place,  that  the  aaid 
sum  of  11502.  ought  to  have  been  deducted  in 
assessing  compensation;  and  they  remitted  the 
case  to  the  referee  in  order  that  he  might  vary 
his  award  in  accordance  with  these  tindings- 
The  case  next  went  to  the  Court  of  Appeal,  where 
the  respondents  gave  a  judicial  undei-taking  that 
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thej  woTild  not  object  to  the  working  of  the  coal 
under  or  near  the  canal  between  Uie  points  A 
and  C ;  that  they  would  at  their  own  expense 
repair  any  damage  which  might  be  done  to  the 
camd  or  to  the  bemks  or  towing  paths  thereof  by 
reason  of  snch  working,  and  that  they  would  not 
make  any  claim  upon  the  appellants  in  respect  of 
such   damage,    and   also   that  they  would    pay 
to  the  app^lants  any  damage  which  they  had 
gnffered    by     leaving     any   coal    belonging    to 
them     under     or     near    the     canal     oetween 
the  points  A  and  C  from  the  30th  Dec.  1890 
to  the  24th  Jan.   1893,  but  without   prejudice 
to  the  qaestion  whether  the  coal  under  the  canal 
between  the  points  B  and  C  belongs  to  the  appel- 
lants.   In  respect  of  that  undertaking  the  Court 
of  Appeal  dismissed  the  action,  and  remitted  to 
the  referee  to  assess  the  amount  of  the  damages, 
if  any,  which  the  appellants  had  thereby  agreed 
to  pay.    The  present  appeal  is  against  that  order. 
My  Lords,  it  seems  to  me,  and  it  was  practically 
conceded  by  their  counsel,  that  the  appellants 
cannot  prevail,  unless  they  succeed  in  showing 
that  they  are  in  a  position  to  claim  the  remedies 
ptovided  by  sect.  40  of  the  respondents'  special 
Act    If  they  are  entitled  to  these  remedies,  then, 
in  my  opinion,  the  judgment  of  the  Appeal  Court 
hag  given    them    considerably    less    tnau    their 
statatoty  rights.     In  order  to  ascertain  whether 
they  are  or  are  not  possessed  of  these  rights,  it  is 
necessary  to  consider  and  determine  these  two 
points — (1)  whether  the  apxjellants  are  the  owners 
of  the  minerals  below   the  canal    between    the 
points  B  and  C ;  and  (2)  if  they  are  not,  whether 
the  provisions  of  the  special  Act  confer  upon  a 
proprietor  of  mineral  seams  adjacent  to  the  canal 
sny  right  to  use  the  remedies  specified  in  sect.  40  P 
I  find  nothing  in  the  opinions  expressed  by  the 
learned  judges  of  the  Appeal  Court  to  indicate 
their  dissatisfaction    with    the   finding    of   the 
Divisional  Court,  that  the    minerals   below  the 
canal  between  B  and  C  belong  to  the  appellants. 
And  it   appears  to  have  been   assumed  by  the 
referee,  as  well  as  by  the  Divisional  and  Appeal 
Courts,  that,  in  so  far  as  the  remedies  thereby 
pnnrided    are    concerned,    the     statute    makes 
no    distinction     between     proprietors    of   sub- 
jacent  and    proprietors    of    adjacent    minerals. 
The   alleged    right    of    the    appellants    to    the 
minerals  below  the  canal  between  Band  C  depends 
open  the  terms  of  a  conveyance  of  the  land  on 
the  north  of  the  canal,  dated  the  1st  Oct.  1886,  to 
three    persons     of    the   name    of    Lees,  whose 
interest    the    appellants    have    acquired.      The 
lands  conveyed  wei-e  part  of  the  Chadderton  estate, 
and  it  is  an  undoubted  fact  that,  at  the  date  of 
the  conveyance,  the  minerals  below  the  canal 
between  B  and  C  wei-e  the  property  of  the  vendor. 
But  I  do  not  think  that  the  conveyance  gives  the 
appellants  any  title  to  the  minerals  underlying 
the  canal.    Its  language  is  strictly  limited  to  the 
lands  sold,  which  now  belong  to  the  appellants, 
and  to  the  minerals  immediately  below  them. 
The  appellants  were  accordingly  driven  to  main- 
tain that  they  have  an  equitable  title  to  these 
snbjacent   minerals,   derived  from    the  obvious 
intuition  of  the  vendor  that  they  should  pass  to 
the  porchasers  along  with  the  subjects  expi-essly 
conveyed.    I  agree  with  your  Lordships  in  think- 
ing that  the   argument  rests  upon  the  merest 
speculation,   and  that  there    is   no   trustworthy 
evidence   of    any    such   intention.      The    ques- 


tion   therefore     comes      to     be     whether     the 
appellants,    as    the    owners    of  mines  adjacent 
to,     but     not     underlying     the     cajial,     have 
a  good  title  to  insist  in  the  conclusions  of  the 
present  action.     It  was  argued  for  the  appellants 
that  the  construction  of  these  statutory  clauses^ 
in  their  application  to  the  case  of  an  adjacent 
mine-owner,  has  been   definitely  settled  by  the 
decision   in  Cromford   Canal   Company  v.  Cutis 
{ubi  sup.)  which  was  followed  in  Knowles  and  Son- 
V.  Lancashire  and   Yorkshire  Railway    Company 
{ubi  sup.).    I  was  at  one  time  very  much  disposed 
to  accept  the  argument,  but  a  closer  examination, 
of  those  two  cases  has  led  me  to  reject  it.    Both 
cases  appear  to  me  to  establish  the  principle  that 
a  miae-owner,  who  is  expressly  debarred  from 
working  his  minerals  to  the  injuiy,  prejudice,  or 
obstiniction  of  the  canal  and  its  cuts,  reservoirs, 
towing  paths,  and  other  works  and  conveniences,, 
can  have  his  remedy  under  the  second  of  these 
sections,  if  the  continuance  of  his  working  will  be 
attended  with  such  injury,  prejudice,  or  obstruc- 
tion,  although   he  cannot  establish  that  it  wiU 
occasion  aziy  detriment  to  his  mine.    The  noble 
and  learned  Lords   who  affirmed  that  principle 
did  so  upon  the  ground  that  the  statute  had  cast 
upon  the  mine-owner  a  positive  obligation  not  to 
work  so  as  to  injure  the  canal,   or  any  of   the 
works  connected  with  it — an  obligation  which,  in 
iny  opinion,  could  neither  be  waived  by  the  owners 
of  the  canal,  nor  dispensed  with  by  a  court  of 
justice.    The  facts  presented  to  the  court  were, 
that    the    mine-owner    was    proprietor  of    the 
minerals   subjacent  as  well  as   adjacent  to  the 
canal,  and  had  worked  out  both.  In  these  circum- 
stances, I  think  that  the  observations  of  the  noble 
and  learned  Lords,  when  fairly  construed,  must 
be  taken  to  refer  to  such  workings  as  wei-e  in 
violation  of  the  mine-owner's  statutory  obligation 
to  give  sup^rt.    One  inference  is,  in  m^  opinion^ 
clearly  derivable  from   their   observations,  viz.,. 
that   a  mine-owner  who   is  under  no  statutory 
obligation   to  give   support    is    not  entitled  to 
pursue  the  i-emedy  afforded  by  the  provisions  of 
the    second    section.      The    prohibition    against 
mine-owners  working  so  as  to  injm-e,  prejudice,  or 
obstruct  the  canal  and  its  works  is  contained 
in  the  first  of  the  clauses  under  consideration. 
Sect.  39  commences  with  the  declaration   that 
nothing  in  the  Act  contained  shall  defeat,  pre- 
judice, or  affect  the  right  of  mine-owners   "  to 
the  mines  and  minerals  Tying  and  being  within  or 
under  "  the  lands  to  be  used  by  the  respondents 
for  the  purposes  of  their  undertaking,  and  that 
all  such  mines  and  minerals  ars  reserved  to  them. 
It  then  proceeds  to  enact  that  "  it  shall  be  lawful " 
for  such  mine-owners  "  (subject  to  the  conditions- 
and  restrictions  herein  contained)  to  work,  get, 
drain,  take,  and  carry  away,  to  his  or  her  own 
use,    such    mines    and    minei-als,    not    thereby 
injuring,    prejudicing,  or    obstnicting  the    said 
canal,  cuts,  &e."    The  mines  and  minerals  thus 
referred  to,  to  which  alone  the  prohibition  against 
working  to  the  injury,  prejudice,  or  obstruction 
of  the  canal  attaches,  ai-e  the  mines  and  minerals 
"  lying  and  being  within  or  under "  the  lands  to 
be  set  out  and  need  by  the  canal  company  for  the 
purposes  of  the  Act. '  It  is  clear  that  the  statutoiy 
prohibition  does  not  apply  to  mines  and  minerals, 
which  are  adjacent  to  the  canal  or  its  works.    I 
am  therefore  of  opinion  that  the  respondents' 
counsel  were  right  in  their  contention  that  the 
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Act  leaves  the  appellants  at  liberty  to  work  their 
adjacent  minerals,  even  though  their  workings 
may  resiQt  in  injury  to  the  canal  or  its  works.  I 
do  not  doubt  that  it  would  be  within  the  power  of 
the  respondents,  if  so  advised,  to  stop  their 
workings,  upon  their  showing  that  these  workings 
would  be  injurious  to  their  undertaking,  and  upon 
their  making  due  compensation  as  provided  by 
sect.  40.  I  am  also  of  opinion  that  the  appel> 
lants  would  have  been  entitled  to  take  proceed- 
ings under  that  section,  could  they  have  shown 
that  the  effect  of  working  up  to  the  edge  of  the 
-canal  would  be  to  let  the  water  of  the  canal  into 
their  mines.  But,  having  failed  to  establish  that 
fact,  and  being  under  no  obligation  to  give 
support  to  the  canal,  they  are  not,  in  my  opinion. 
•entitled  to  maintain  the  present  action.  For 
these  reasons  I  have  come  to  the  conclusion  that 
the  judgment  of  the  Court  of  Appeal  must  be 
affirmed. 

Lord  Macnaghten. — [His  Lordship  stated  the 
facts  and  proceedings,  and  continued :]  If  I 
were  bound  to  accept  the  premises  on  which 
the  Court  of  Appeal  proceeded,  I  should,  I 
think,  have  some  difficulty  in  assenting  to  the 
conclusion  at  which  they  arrived.  When  the 
•case  was  before  the  Court  of  Appeal  it  was 
taken  for  granted  that  getting  minerals  to  the 
injury  or  prejudice  of  the  canal  was  equally  for- 
bidden by  the  Act  of  1794,  whether  the  mines 
were  subjacent  or  adjacent.  At  any  rate  the 
attention  of  the  court  does  not  appeal*  to  have 
been  called  to  any  distinction  between  the  two 
cases.  The  learned  Master  of  the  Rolls  begins 
his  judgment  by  describing  the  appellants  as 
■"  owners  of  mines  near  and  under  the  canal."' 
And  there  are  other  passages  in  the  judgments 
delivered  in  the  Court  of  Appeal  to  the  same 
■effect.  As  regards  the  damages  which  the  arbi- 
trator apprehended  aa  the  result  of  further 
working,  their  Lordships  did  not  consider  them 
imaginaij  or  unsubstantial.  But,  comparing  the 
-estimated  value  of  the  coal  which  the  appellants 
were  to  be  restrained  from  working  with  the  esti- 
mated amount  of  the  probable  repairs,  they  seem 
to  have  thought  it  unreasonable  to  enforce  the 
provisions  of  the  Act  and  to  give  the  appellants 
the  complete  indemnity  to  which  otherwise  they 
would  have  been  held  entitled.  There  was,  1 
think,  great  force  in  the  argument  on  the  part  of 
the  appellants  that  the  court  had  no  power  to 
■dispense  with  the  restrictions  and  provisions  of 
the  Act  of  Parliament,  and  that,  if  the  working 
which  the  respondents  proposed  to  sanction  was 
i"eally  unlawful,  it  was  not  competent  for  th'em  to 
bind  themselves  or  their  sucieasors  to  permit  it, 
■and  that  at  any  rate  no  permission  or  connivance 
or  sanction  on  the  part  of  the  canal  company 
could  relieve  the  appellants  from  claims  by  third 
persons  who  plight  be  injured  in  consequence  of 
the  appellants  working  in  contravention  of  the 
Act  of  Parliament.  These  points,  as  it  seems  to 
me,  would  have  been  worthy  of  consideration  if 
the  appellants  had  been  met  upon  the  ground  on 
■which  they  were  prepared  to  take  their  stand. 
But  the  learned  counsel  for  the  respondents  at 
the  bar  took  up  a  position  which  was  not  main- 
tained, or  apparently  even  suggested,  in  the  Court 
of  Appeal.  They  said  that,  having  regard  to  the 
findings  of  the  arbitrator  and  the  position  of  the 
appellants'  property,  there  was  nothing  in  the  Act 
of  Parliament  to  prevent  them  from  working  out 


the  whole  of  the  coal  which  belonged  to  them. 
The  further  working  which  the  award  resfcruiied 
would  not  injnre  the  mine,  nor  would  it  injnre 
the  canal  by  any  operation  prohibited  by  the  Act 
of  Parliament.  If  this  argument  is  well  founded, 
I  must  say  I  see  no  answer  to  it.  Whether  it  ii 
or  is  not  well  founded,  depends  partly  on  a  ques- 
tion of  fact  and  partly  on  the  true  construction 
of  the  Act  of  1794.  As  regards  the  position  d 
the  appellants'  property  in  rderence  to  the  canal, 
I  am  of  opinion  that  they  have  no  title,  legal  or 
equitable,  to  any  mines  or  minerals  lying  and 
being  within  or  under  the  lands  set  out  or  made 
use  of  for  the  canal.  This  is  so,  admittedly, 
except  as  regards  a  portion  of  the  Chadderton 
property  which  was  conveyed  to  their  predecessors 
in  title  in  1866.  The  conveyance  of  1866  passes 
land  on  both  sides  of  the  canal.  But  there  is 
nothing  in  the  deed  to  carry  the  mines  under  tlie 
canal.  It  was  argued  that  the  particulars  of  sale 
included  the  minerals  under  the  canal,  and  that 
the  purchaser  intended  to  buy,  and  that  the  vendor 
intended  to  sell,  those  minerals.  That  may  bare 
been  the  intention  of  the  parties.  But  there  is 
nothing  in  the  particulars  of  sale  or  any  otlieT 
document  which  compels  one  to  come  to  that 
conclusion.  The  inference  which  the  appellants 
desire  yom-  Lordships  to  draw  is  merely  a  matter 
of  guess.  Then  it  was  argued  that  the  conveyance 
of  the  two  separate  plots  intersected  by  the  canal 
would  carry  the  mines  under  the  canal.  It  was 
argued  that  this  must  be  so  by  analogy  to  the 
pi-esumption  of  law  that  where  a  piece  of  laud  is 
conveyed  which  is  bounded  by  a  public  highway, 
or  a,  non-navigable  river,  the  conveyance  passes 
the  moiety  of  the  highway  or  of  the  river  (as  the 
case  may  be)  "  unless  there  is  something  in  the 
language  of  the  grant  indicating  an  int«ition  to 
exclude,  or  something  in  the  subject-matter  or  in 
the  surrounding  circumstances,  from  which  snch 
an  intention  may  reasonably  be  inferred":  (per 
Lord  Fitzgerald,  then  Fitzgerald,  J.,  in  Swyer  t. 
Bich  (It.  Rep.  6  0.  L.  144, 149.)  It  is  very  diffi- 
cult to  see  the  analogy.  Here  there  is  no  public 
highway  or  non-navigable  river ;  there  is  no 
authority ;  nor  is  there  any  principle  which  would 
jtistify  the  extension  of  the  rule.to  such  a  case  as 
this.  I  come  now  to  the  Act  of  Parliament 
Sect.  39  reserves  to  the  proprietors  of  land  through 
which  the  canal  was  to  bo  made  the  mines  and 
minerals  lying  and  being  within  or  under  the 
lands  to  be  set  out  or  made  use  of  for  the  purpose 
of  the  canal,  and  it  authorises  the  proprietor  to 
work  such  mines  and  minerals,  not  thereby 
injuring,  prejudicing,  or  obstructing  the  canal, 
and  the  works  and  conveniences  connected  there- 
with. That  section  says  nothing  about  mines  or 
minerals  imder  or  within  adjoining  lands.  As 
regards  such  mines  and  minerals,  the  rights  and 
liabilities  of  the  mine-owner  are  left  to  the  general 
law.  Sect.  40  is  of  wider  application.  It  enables 
the  owner  of  adjacent  mines,  as  well  as  the  owner 
of  subjacent  mines,  to  obtain  compensation  from 
the  canal  company  for  the  minerals  which  he  has 
to  leave  unworked  for  the  security  or  preservation 
of  the  canal  or  of  the  mines.  In  Knowlea  v.  Tht 
Lancashire  and  Yorkshire  Railway  Company  it 
was  held  by  this  House,  following  the  decision  of 
Lord  Cottenham  in  the  case  of  Cromford  CaiwJ 
Company  v.  CuUs  (5  Rail.  Cas.  442)  that  the 
meaning  was  that,  when  the  working  of  a  mine  has 
reached  a  point  at  which  the  mine-owner  finds  that, 
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having  regard  to  the  proximity  of  the  canal  and 
his  statutory  liability,  he  cannot  work  further  with- 
out some  danger,  or  cannot  work  further  to  the 
same  advantage  as  he  could  if  the  canal  were  not 
there,  then  it  is  open  to  him  to  initiate  proceed- 
ings, and  he  is  entitled  to  receive  satisfaction  for 
such  minerals  as  shall  be  thought  proper  to   be 
left  for  the  security  of  the  canal  or  the  mine. 
Now,  in  this  case  it  has  been  found  by  the  award 
that  there  is  no  reason  to  apprehend  danger  to 
the  mine  from  further  working.    It  has.  indeed, 
been  found  that  the  further  working  of  the  mine 
may  injure  the  works  connected  with  the  canal,  so 
as  to  entail  upon  the  proprietors  an  outlay  for 
some  years  in  the  way  of  repairs.    But,  if   the 
damage  which  may  necessitate  those  repairs  is 
caused    by  the   appellants  working    mines    not 
under  or  within  the  lands  set  out  or  made  use  of 
for  the  cajial,  the  case  is  outside  of  the  Act  alto- 
i^ther,  and  there  is  no  statutory  liability  at  all 
banging  over  the  appellants.    The  respondents 
do  not    want    the   works  to  be  stopped.      Not 
unnaturally  they  prefer  to  bear  the  expense  of 
doing  such  repairs  as  may  from  time  to  time  be 
required  to  paying  down  a  large  sum  by  way  of 
compensation  for  coal  which  will  be  little  or  no 
use  to  them.    Under  these  circumstances  I  am  of 
opinion  that  the  appellants  cannot  insist  on  being 
debarred  from  further  working  their  mines,  and 
upon  receiving  compensation  on  that  footing.     It 
was  said  that  the  judgments  of   some  of  their 
Lordships    in    Knotcles  v.  The    Lancashire    and 
Yorkthire   Railway  Company  went  further,  and 
laid  down,  or  at  any  rate  implied,  that  a   mine- 
owner  was  entitled  to  receive  compensation  in 
such  a  case  as  this.    But  I  think  tnat  there  is 
nothing  to  justify  this  assertion.    It  appears  to 
me  that  it  was  stated,  carefully  and  clearly,  that 
it  was  the  apprehension  of  statutory  liability — 
that  is,  liability  for  the  consequences  of  working 
in  contravention  of  the  requirements  or  restric- 
tions of  the  Act — and  apprehension  of  statutory 
liability  alone,  which  entitles  the  mine- owner  to 
coispensation  when    he    cannot  show   that    the 
farther  working  would  injure  his  mines.     It  must 
be  remembered  that  the  only  question  in  Knowlea 
v.  The  Lancashire  and  Yorkshire  Railway  Com- 
pany was  whether  the  words -at  the  conclusion  of 
sect  37  were  to  have  their  ordinary  meaning  or 
or  not.     There  the  mischief  had  been  done ;  the 
canal  had   been   let  down.     No   distinction  was 
drawn  between  damage  done  by  working  the  mine 
where  it  was  underneath  the  canal  and  working 
where  it  was  under  adjoining  land,  nor  was  there 
anything  to  show  that  there  was  any  possibility 
of  drawing    any  such    distinction.      The  whole 
point  of   the  case  turned  upon  the  question  of 
statutory  liability.    The  mine-owners  who  wished 
to  qualify  the  natural  and  ordinary  meanins  of 
the  words  on  which  the  canal  proprietors  relied 
insisted  that  there  was  at  least  one  case  where 
minerals  must    be  left  unworked  without  com- 
pensation.   But  their  Lordships  did  not  think  so. 
They  held  that  in  every  case  where  there  was 
statutory  liability  there  wer<;  means  of  obtaining 
compensation.    For  these  reasons  I  am  of  opinion 
that  the  appeal  fails,  and  must  be  dismissed  with 
costs. 

Lord  Shand  concurred. 

Order  appealed  from  affirmed,   and    appeal 
dismissed  with  costs. 
VoL  LXXm.,  1877*. 


Solicitors  for  the  appellants,  Woodcock,  Rijland, 
and  Parker,  for  Tweedale,  Sons,  and  Lees,  Oldham. 

Solicitors  for  the  respondents,  Norria,  Aliens^ 
and  Chapman,  for  G.  Jackson,  Bochdale. 


ttjP'reme  Court  of  laHcatm. 


COURT    OF    APPEAL. 

Friday,  July  12. 
(Before  LiiTDLET,  Lopes,  and  Rigbt,  L. JJ.) 

Re  NOTTAQE ;   NOTTAQE  V.  PAI.MER  (No.  1).  (a) 
APPEAL  FSOM  THE  CHANCERY  DIVISION. 

Will — Legacy — Misdescription — General  or  specific 
9^J't- 

By  his  will,  dated  in  Oct.  1894,  a  testator,  who 
died  in  Dec.  1894,  bequeathed  to  each  of  his  two 
nephews  "  500Z.  debenture  stock  or  shares  "  of  the 
A.  Company ;  and  to  each  of  his  three  cousins 
"  350  ordinary  sliares,"  to  M.  "  :J50  f ally- 
paid  shares,"  and  to  C.  "  50  shares,"  of  the  same 
company.  He  bequeathed  "  the  pecuniary  legacies 
following,"  a  list  being  appended.  He  bequeathed 
to  his  trustees  "  oOOOl.  debenture  stock  or  shares '' 
of  the  A.  Company,  "350  ordinary  shares"  of 
the  same  company,  and  "  loO'Jl.  debenture  stock 
or  shares  "  of  the  B.  Company,  "  upon  trust  to 
continue  the  same  in  tlieir  present  state  of 
investment,"  or  to  sell  the  same  and  invest  the 
proceeds,  and  to  stand  possessed  of  the  stocks  and 
ehares  and  the  proceeds  and  the  investments  upon 
the  trusts  therein  mentioned.  He  bequeathed  his 
residuary  estate  upon  trust  for  conversion  and 
to  "pay  or  provide  for  the  payment  of  the 
pecuniary  legacies  and  sums  hereinbefore  be- 
queathed." His  trusiees  tvere  empowered  to  post- 
pone the  conversion  of  his  "  debentures  or  shares  " 
in  the  A.  Company,  or  any  other  part  of  his 
personal  estate. 

At  the  date  of  his  will,  and  at  his  death,  the  testator 
held  fully-paid    shares    and    debentures  of   the 

A.  CoTnpany ;    he   also   held   debentures  of  the 

B.  Connpany,  but  no  shares.     Neither  company 
had  issued  debenture  stock. 

Held,  first,  that  the  term  "  debenture  stock  or 
shares  "  as  used  by  the  testator  was  equivalent  to 
debentures ;  secondly,  that  the  trust  legacy  was 
obviously  specific,  having  regard  to  the  direction 
of  the  testcUor  to  allow  the  stocks  and  shares  to 
continue  in  tlieir  present  state  of  investment; 
and  thirdly,  that  the  other  legacies  of  stocks  and, 
shares  were  also  specific,  having  regard  to  tlie 
position  of  the  gifts  in  the  will  and  to  the  sense 
in  which  the  testator  used  the  term  "pecuniary 
legacies,"  and  to  the  language  of  the  residuary 

Decision  of  Kekewich,  J.  reversed. 
Charles  Qeoeqb  Nottage,  by  his  will,   pro- 
vided as  follows : 

I  give  to  each  of  my  said  nephew?,  C.  E.  Palmer  and 
A.  N.  Palmer,  SOOt.  debenture  stock  or  shares  of  the 
liOndon  Stereoaoopio  andPhotrigrnphio  Company  Limited. 
I  give  to  each  of  my  ooasing,  B.  Barraclough,  K.  Hinton, 
and  E.  Allen,  350  ordinary  shares  in  tho  London  Stereo- 
scopio  and  Photographic  Company  Limited.  I  give  to 
J.  Ii.  Mitchell  250  fnlly-paid  shares  in  the  naid  company. 

(i>)  Reported  by  W.  C.  Biss,  Esq.,  Barristar-at-L»w. 
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1  (live  to  8.  M.  Clarke  fifty  shares  in  the  said  company. 
T  pire  the  pecuniary  legacies  following  (that  is  to  say) : 
fcrifts  of  sums  nf  money  were  here  mentioned].  I  give 
t')  my  trnsteea  befoie  named  SOOOI.  debenture  stock  or 
shares  of  the  London  Stereoscopic  and  Photographic 
Company  Limited,  350  ordinary  shares  in  the  same  com- 
pany, 15001.  debenture  stock  or  shares  of  the  Barton 
Kstate  Company  Limited,  and  thirty-fire  shares  in  the 
Delaware  and  Hudson  Canal  and  Bailway  Company,  npon 
trust  to  continue  the  same  in  their  present  state  of  in. 
Testment,  or  to  sell  the  same  and  invest  the  net  pro- 
ceeds of  such  sale  in  their  names,  with  power  to  vary 
-investments. 

The  testator  then  directed  the  trustees  to 
"  stand  possessed  of  the  said  stocks  and  shares, 
and  the  proceeds  of  the  sale  thereof,  or  the  invest- 
Tnents  for  the  time  being  representing  the  same," 
in  trust  to  pay  the  income  to  five  named  pei"sons 
(one  of  theta.  bein^;  E.  M.  Bie;wood),  in  the  shares 
therein  mentioned,  during  their  respective  lives, 
and  on  the  decease  of  each  a  corresponding  share 
in  the  capital  was  to  fall  into  the  residue.  He 
then  bequeathed  legacies  of  various  amounts  to 
^ivei-s  charitable  institutions,  and  gave  his  resi- 
duary real  and  personal  estate  to  his  trustees 
■upon  trust  to  convert  into  money  sucli  parts  of  it 
as  did  not  consist  of  money,  and  out  of  the 
proceeds  and  his  ready  money  to  pay  his  funeral 
and  testamentary  expenses  and  debts,  "  and  pay, 
or  provide  for  the  payment  of,  the  pecuniary 
legacies  and  sums  hereinbefore  bequeathed  and 
the  duty  thereon,"  and  invest  the  surplus  as 
therein  mentioned,  and  hold  it  on  the  trusts 
therein  mentioned. 
The  will  contained  the  following  declaration : 
And  I  declare  that  my  trustees  may  postpone  the  sale 
and  conversion  of  my  debentnres  or  shares  in  the  London 
stereoscopic  and  Photographic  Company  Limited,  or  any 
IMirt  thereof,  or  of  any  other  part  of  my  personal  estate, 
for  so  long  as  they  shall  think  fit. 

At  the  date  of  his  will,  and  at  his  death,  the 
testator  held  130  debentnres  of  502.  each  of  the 
London  Stereoscopic  and  Photographic  Company 
Limited,  and  3710  51.  shares  of  the  same  company, 
all  of  which  shares  were  fully  paid  up.  The  com- 
pany had  also  issued  100/.  mortgage  debentures, 
but  the  testator  did  not  hold  any  of  them.  The 
company  had  issued  no  debenture  stock  and  no 
shares  except  ordinary  shares. 

The  testator  held  debentures  of  the  Barton 
Estate  Company  Limited,  but  did  not  hold  any 
shares  in  that  company.  That  company  also  had 
issued  no  debenture  stock. 

An  originating  summons  was  taken  out  by  the 
-t.rustees  of  the  will  asking  for  the  determination 
{inter  alia)  of  the  following  questions:  (1) 
Whether  the  legacies  of  stocks  and  shares  given 
by  the  will  (other  than  the  legacy  bequeathed  in 
trust)  were  sjjecific  or  general;  (2)  whether  that 
trust  legacy  was  specific  or  general;  (3)  if  the 
legacies  of  stocks  and  shares,  or  any  of  them, 
wei-e  general  legacies,  how  such  legacies  were  to 
be  paid  or  satisfied,  having  regard  to  the  fact  that 
it  was  uncertain  whether  the  estate  would  be  suffi- 
cient to  pay  in  full  all  the  legacies  given  by  the 
testator. 

The  summons  was  adjourned  into  court,  and, 
on  the  24th  May  1895.  came  on  to  be  heard  before 
Kekewich.  J.,  when  his  Lordship  decided  that  the 
legacies  were  general,  not  specific ;  and  that,  as 
neither  company  had  issued  anything  answering 
the  description  of  "debenture  stock  or  shares," 


the  testator  had  bequeathed  specified  amounts  of 
that  which  did  not  exist,  those  gifts  being  there- 
fore ineffectual.  His  Lordship  accordingly  de- 
clared, first,  that  the  legacies  of  shares  were 
geTieral  legacies,  but  that  the  legatees  of  "  deben- 
ture stock  or  shares "  took  nothing  under  the 
bequests  to  them  ;  secondly,  that  the  trust  legacy 
was  a  general  legacy  as  regarded  the  shares  com- 
prised therein,  but  void  as  regarded  the  5(X)W. 
debenture  stock  or  shares  of  the  London  Stereo- 
scopic and  Photographic  Company  Limited,  and 
the  1500L  debenture  stock  or  shares  of  the  Barton 
Estate  Company  Limited ;  thirdly,  that,  if  the 
testator's  estate  should  prove  insufficient  for  the 
purpose  of  paying  in  tull  all  the  legacies,  the 
legacies  of  shares  ought  to  abate  in  proportion  to 
the  values  thereof  at  the  date  of  one  year  from 
the  testator's  death. 

From  that  decision  C.  E.  Palmer  and  F.  H. 
Bigwood  respectively  now  appealed. 

CracfcontAorpe,  Q.C.  and  W.  A.  Peek  for  the 
appellant  C.  E.  P^mer. — Although  by  the  term 
"  debenture  stock  or  shares "  the  testator  did 
not  make  use  of  a  correct  description,  there  being 
nothing  to  which  that  description  is  properly 
applicable,  yet,  having  regard  to  his  holding  in 
the  two  companies,  what  his  meaning  really  was  is 
sufficiently  clear : 

Door  V.  Geary,  1  Ves.  sen.  255  ; 

Trinier  v.  IHnder,  L.  Eep.  1  Eq.  695. 
Then  as  to  whether  the  legacies  are  specific  or 
general,  we  submit  that  the  bequest  in  trust  is 
specific,  inasmuch  as  the  testator  declares  that  his 
trustees  may  keep  the  6000Z.  debenture  stock  or 
shares  andother  property  in  their  "  present  stateof 
investment,"  showing  that  be  was  referring  to 
property  which  he  then  had  in  a  state  of  invest- 
ment, not  to  securities  to  be  purehased.  The 
bequeste  to  the  nephews  of  5002.  debenture  stock 
or  shares  are,  we  say.  also  specific,  thongh 
there  may  be  more  difficulty  as  to  them. 
Although  a  bequest  of  consols  is  not  treated  as 
specific  solely  because  the  testator  possesses  con- 
sols, yet  the  couit  will  have  regard  to  slight 
indications  which  point  to  legacies  being  specific. 
Thus,  where  a  testator  having  given  lega<nee  of 
stock  generally  then  gave  the  rest  of  the  stock 
"  standing  in  my  name,"  the  earlier  legacies  were 
held  to  be  specific  : 

Sleech  V.  Thorington,  2  Ves.  sen.  560. 
There  are  various  indications  in  the  present  ^111 
that  the  testator  was  dealing  with  securities  in 
his  possession.  Express  power  is  given  to  his 
trustees  to  postpone  the  cxjnversion  of  his  deben- 
tures or  shares  in  the  London  Stereoscopic  Com- 
pany. Moreover,  in  the  clause  relating  to  the 
residue  of  his  real  and  personal  estate,  he  directs 
the  payment  of  pecuniary  legacies,  but  makes  no  ' 
provision  for  the  purchase  of  stock  legacies.  It 
is  true  that  the  legacies,  if  not  specific,  are  pecn- 
niary  in  the  strictest  sense ;  but  it  is  evident  that 
the  testator  did  not  r^ard  them  as  such,  for  he 
has  disposed  previously  of  pecuniary  legacies. 

Craehanthorpe,  Q.C.  and  W.  Freeman  for  tiie 
appellant  E.  M.  Bigwood. 

Pattulh  for  the  respondents,  the  residuary 
legatees. — In  a  case  very  similar  to  the  present,  a 
bluest  of  certain  shares  was  held  general  and 
failed : 

Be  Gray  ;  Dresser  v.  Groy,  57  L.  T.  Bep.  132;  M 
Ch.  Div.  205. 
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A  bequest  of  "  any  deWitures  "  was  held  not  to 
pass  debentare  Btock  into  which  the  testator's 
debentures  had  been  converted,  debentures  and 
debenture  stock  being  different  secnrities : 

Re  Lane :  Ltiard  t.  Lane,  43  L.  T.  Bep.  87 ;  14 
Ch.  Div.  856. 

The  mere  mention  by  the  testator  of  his  securities 
in  tbe  London  Stereoaoopic  Company  does  not 
gnffiee  to  show  that  whenever  he  made  a  gift  of 
property  in  that  company  he  intended  to  dispose 
of  some  secnrities  in  his  possession.  There  being 
no  property  answering  the  particular  description 
referred  to  by  the  testator,  of  which  property  he 
has  made  a  general  bequest,  the  gift  fails. 

J.  G.  Fatccus  for  the  respondents,  the  trustees 
and  executors  of  the  will. 

LiKDLBT,  L.J. — With  regard  to  these  first  two 
appeals,  I  do  not  think  that  we  shall  gain  any- 
thing further  by  postponing  our  judgm*'nt.  I 
cannot  agree  with  the  conclusion  arrived  at  by 
Kekewich.  J.,  when  he  goes  the  length  of  saying 
tbat  these  appellants  take  nothing.  I  cannot  get 
that  out  of  the  will.  The  testator  seems  to  have 
bad  a  good  many  shares,  and  amongst  other 
thmgs  he  had  an  interest  in  debentures  and 
shares  in  the  London  Stereoscopic  Company — 
I  call  it  for  shortness — and  in  the-Barton  Estate 
Company,  At  the  time  he  made  his  will,  and  at 
tbe  time  of  his  death,  which  took  place  shortly 
afterwards,  he  had  in  the  London  Stereoscopic 
Company  130  debentures  of  501.  nominal  valne, 
mi  3710  shares  of  51.  nominal  valne,  fully  paid, 
»!  I  understand  it.  I  also  understand  that  he 
had  nothing  else  whatever  in  that  company. 
There  was  no  "debenture  stock"  in  that  com- 
pany, still  less  "debenture  shares,"  whatever 
that  may  mean.  There  were  no  such  things. 
There  were  two  classes  of  debentures  issued 
by  tbe  company,  one  called  "mortgage  deben- 
tnres"  taking  priority  over  those  debentures 
which  the  testatior  held.  We  are  informed  that 
«ach  was  the  case.  However  he  had  no  mortgage 
debentures.  In  the  Barton  Estate  Company  he 
had  nothing  but  debentures ;  he  had  no  shares  at 
all.  Now,  first  as  regards  the  London  Stereo- 
scopic Company.  He  gives  to  each  of  his  two 
nephews,  naming  them,  "  500?.  debenture  stock  or 
shares  of  the  London  Stereoscopic  and  Photo- 
graphic Company  Limited."  Then  he  goes  on 
and  says,  *'  I  give  to  each  of  my  cousins,"  naming 
them,  "  3.50  ordinaiy  shares  "  in  the  same  com- 
ply. Then  he  gives  to  another  person  "  250 
fnlly.paid  shares  in  the  said  company,"  and  he 
gives  to  another  person  "  fifty  shares  —without 
calling  them  anything  else — "  in  the  said  com- 
pany. Now,  if  one  only  for  a  moment  bears  in 
mind  what  there  was,  and  what  the  testator  had 
to  give,  it  appears  to  me  that  lie  had,  in  a  very 
inaccurate  way,  conti-asted  the  "  debentures  "  on 
the  one  hand,  which  he  calls  "  debenture  stock  or 
sbares,"  with  "shares"  on  the  other,  which  he 
calls  sometimes  "  ordinary,"  sometimes  "fully  paid 
shares,"  and  sometimes  "  shares,"  without  any 
adjective  at  all.  I  cannot  help  thinking  that 
nig  scheme  is  that  he  gives  what  he  calls  "  deben- 
tare stock  or  shares,"  not  knowing  what  to  caU. 
them,  but  meaning  something  difEerent  from 
"fully  paid  shares"  or  "ordinary  shares,"  or  "fifty 
shares  "  to  the  persons  named.  Bearing  also  in 
mind  that  h«  had  only  130  debentures  of  501. 
each,  I  cannot  come  to  the  conclusion  that  Keke- 


wich, J.  is  right  in  saying  that  there  is  such  a 
defective  description  as  to  destroy  the  whole 
legacy  which  was  clearly  intended  to  be  given. 
There  is  something  answering  that  legacy, 
although  the  description  of  that  somftthing  is 
not  very  happy  or  accurate.  Then  as  regards  the 
Barton  Estate  Company,  which  is  the  subject  of 
the  second  appeal.  This  is  the  language  of  the 
will :  '•  I  give  to'  my  trustees  before  named  5000J. 
debenture  stock  or  shares  of  the  London  Stereo- 
scopic and  Photographic  Company  Limited,  350 
ordinary  shares  in  the  same  company,  15002. 
debenture  stock  or  shares  of  the  Bai-ton  Estate 
Company  Limited,"  so-and-so,  tipon  certain  trusts. 
JxL  the  Barton  Estate  Company,  the  testator  had 
nothing  except  debentures.  That  shows  to  my 
mind  almost  conclusively  that  he  did  not  know 
how  to  describe  those  debentures.  But,  having 
got  debentures,  he  leaves  what  he  has  got  under 
the  description  (not  very  accui-ate  I  admit)  of 
"  debenture  stock  or  shares."  Now,  the  remarks 
I  have  made  about  the  London  Stereoscopic  Com- 
pany apply  also  to  this  bequest.  He  contrasts 
there  what  he  calls  "  debenture  stock  or  shares  " 
with  "  ordinary  shares."  That,  I  think,  fortifies 
the  conclusion  at  which  I  have  arrived,  namely, 
that  he  did  know  that  he  had  different  sorts  of 
things — that  he  had  debentures  (not  knowing 
whether  to  call  them  stocks  or  shares),  and  that 
he  had  ordinary  shares.  When  he  uses  the 
expression  "  debenture  stock  or  shares  "  what  he  ■ 
means  is  "  debentures  "  as  distinguished  from  the 
other  "  shares  "  which  he  describes  sometimes  as 
"  fully  paid  up  "  and  sometimes  as  "  ordinaiy,"  and 
sometimes  without  any  adjective  at  all.  As  to 
the  Barton  Estate  Company,  he  only  had  deben- 
tures. So  far,  therefore,  I  think  there  is  no  real 
difficulty  in  the  case.  The  next  point,  however, 
arises  whether  these  gifts  ai^e  specific,  or  whether 
they  are  what  are  called  "  general  legacies."  As 
to  the  gift  of  5000Z.  debentures  an.l  350  ordinary 
shares  in  the  London  Stereoscopic  Company,  and 
the  15001.  debentures  in  the  Barton  Estate  Com- 
pany, there  can  be  no  reasonable  doubt,  because 
he  goes  on  as  to  them  to  say  that  the  trustees 
are  to  hold  these  "  upon  trust  to  continue  the 
same  in  their  present  state  of  investment." 
That  points,  without  any  ambiguity  or  any  doubt, 
to  the  things  which  he  then  had  in  some  state  of 
investment.  That  makes  that  bequest  absolutely 
specific.  As  regai-ds  his  bequests  of  "  5002.  deben- 
ture stock  or  shares  "  of  the  London  Stereoscopic 
Company  to  his  two  nephews  there  is  more 
difficulty,  because  there  is  nothing  in  immediate 
connection  with  that  clause  to  show  that  he  is 
dealing  with  the  particular  debentures  which  ho 
had.  But  bearing  in  mind  that  he  had  deben- 
tures, that  he  is  apparently  dealing  with  thoso 
debentures,  giving  them  to  his  nephews,  and 
indicating  in  one  place  clearly  that  he  intends 
them  to  be  specific — namely,  in  the  gift  in  the  re- 
siduaiy  clause  to  which  Mr.  Crackanthorpe  called 
our  attention — I  think  we  should  not  be  going 
too  far,  or  stretching  the  doctrine  of  the  court,  in 
holding  the  first  bequests  to  be  specific  also. 
When  the  testator  says,  "  1  give  to  each  of  my 
nephews  5002.  debentures,"  I  do  not  think  that 
those  are  pecuniary  bequests,  but  something 
more.  They  are  not  pecuniary  bequests  I  think 
in  the  view  of  the  testator,  because  further  ou 
he  gives  a  string  of  what  he  calls  "pecuniary 
legacies"  which  are  mere  sums  of  money.    Itr-48  t 
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not  a  gift  of  money  to  be  laid  out  or  to  be 
applied  in  buying  debentures ;  it  is  a  gift  of 
these  debentures  which  the  e\-idence  shows  he 
himself  has.  If  that  be  right,  then  the  clause  as 
to  residue  does  help.  The  clause  as  to  rasidue  is 
this:  "I  give,  devise,  and  bequeath,"  and  so  on, 
"  my  residuaiy  property  not  hereby  otherwise  dis- 
posed of  unto  my  trustees  upon  trust  to  sell,  call  in, 
and  convert  into  money,"  and  so  on.  "  and  to  pay 
ray  fimeral  and  testamentary  expenses  and  debts, 
and  to  pay  or  provide  for  the  payment  of  the 
pecuniary  legacies  and  sums  hereinbefore  be- 
queathed." Now,  the  pecuniaiy  legacies  and 
sums  hereinbefore  bequeathed  do  not,  I  think, 
apply  to  the  bequest  of  these  debentures.  But 
coxipling  that  with  the  clause  which  comes  after- 
wards, empowering  the  trustees  to  "  postpone  the 
sale  and  conversion  of  my  debentures.".  I  think 
that  we  may  say,  and  ought  to  say,  upon  the  true 
construction  of  this  will,  that  what  the  testator 
really  meant  was  to  give  the  500Z.  debentures, 
part  of  that  which  he  then  held  in  the  company. 
I  think  therefore  that  the  first  two  apjieals  must 
be  allowed,  and  tliat  the  declai'ation  on  the 
summons  must  be  altered  accordingly. 

LoPE.s.  L.J. — I  have  great  difficulty  in  under- 
standing how  Kekewich.  J.  arrived  at  the  conclu- 
nion  which  he  seems  to  have  arrived  at,  namely, 
that  these  legatees  took  nothing.  Beading  the 
will  carefully,  it  appears  to  me  that  the  testator 
was  very  doubtful  as  to  the  proper  designation 
which  he  ought  to  apply  to  the  interest  in  these 
companies,  which  he  then  possessed.  It  appears 
to  me  that  he  did  not  know  what  to  call  them^ 
whether  to  call  them  "  debenture  stock "  or 
"debenture  shares,'"  or  how  to  describe  them. 
First,  with  regard  to  the  London  Stereoscopic 
Company,  he  had  in  that  company  debentures  and 
ordinary  shares.  I  do  not  doubt  for  a  moment, 
having  regard  to  the  words  which  he  ufied 
(though,  no  doubt,  he  was  uncertain  as  to  how  to 
designate  them),  he  meant  debentures.  With 
regard  to  the  Barton  Estate  Company,  the  lan- 
guage is  more  clear.  In  that  company  he  only 
had  debentures,  and  the  difficulty  there  is  not  so 
serious  to  get  over.  I  think  that  there  he  did 
mean  the  debentui-es  that  he  had  in  that  company. 
Then,  the  question  arises  as  to  whether  these 
legacies  are  to  be  regarded  as  specific  or  general. 
It  seems  to  me.  with  regard  to  the  Barton  Estate 
Company — as  has  been  said  by  my  Lord — that 
there  is  vei-y  little  doubt  indeed  that  the  legacies 
of  the  debentures  in  that  company  are  specific 
ptt%.  With  i-egard  to  the  London  Stei-eoscopic 
Company,  the  difficulty  is  greater;  but,  having 
regard  to  the  different  parts  of  the  will  to  which 
our  attention  has  been  called,  I  am  inclined  to 
think  that  the  testator  intended  the  gifts  to  be 
specific.  By  that  I  mean  that  he  intended  them 
to  be  gifts  of  particular  things  which  he  then 
possessed  as  distinguished  from  something  which 
was  to  be  provided  out  of  his  genei-al  estate  by 
his  tinistees  after  his  death.  I  am  of  opinion 
therefore,  that  these  appeals  should  be  allowed. 

BiOBT,  L.J. — I  am  of  the  same  opinion.  In 
construing  a  will  we  are  Iwund  to  look  to  every 
part  of  it,  and  to  gather  what  light  we  can  from 
one  part  in  attempting  to  construe  another. 
Now,  here  we  have  a  testator  who  is  possessed  of 
debentures  in  the  London  Stereoscopic  Company. 
He  is  possessed  also  of  ordinary  shares  in  the 


London  Stereoscopic  Company,  and  he  is 
possessed  also  of  debentures  in  the  Barton 
Estate  Company.  He  appears  to  be  dealing  «ith 
something  that  he  possesses  in  each  of  these 
companies,  because  he  aims  (according  to  mj 
construction  of  the  particular  bequests)  at  describ- 
ing something  or  other,  and  he  does  not  quite 
know  what  the  description  ought  to  be.  He  calls 
the  securities  "  debenture  stock  or  shares."  I 
read  that  as  meaning  "  what  I  possess  in  the 
nature  of  debentures,  whether  properly  called 
stock  or  properly  called  shares  or  whatever  the 
description  may  be."  I  think  that  he  is  trying  to 
dispose  of  something  that  he  has  got,  and  I  think 
that  that  is  made  a  little  stronger  by  referring  to 
the  other  bequests.  He  is  treating  it  as  a  specific 
gift.  If  we  are  satisfied  that  he  is  trying  to 
describe  something  which  he  had  and  to  dispone 
of  that,  we  have  got  a  long  way.  Then  we  find 
that  in  the  will  he  deals  with  a  precisely  similir 
sort  of  property,  and  he  gives  to  trustees  certain 
securities  "  to  continue  the  same  in  their  present 
state  of  investment  or  to  sell  the  same."  Then 
afterwards  he  says  "  and  to  stand  possessed  of  the 
said  stcK'ks  and  shares  and  tbe  proceeds  of  the  sale 
thereof."  There  are  three  sevei-al  expressions 
which  can  only  be  explained  with  reference  totlut 
bequest  on  the  supposition  that  he  M'as  making  a 
specific  gift.  The  trustees  are  to  hold  the  actual 
subject  of  the  gift  upon  trust.  Then  we  find 
that  he  gives  what  he  calls  correctly  "  pecuniarr 
legacies ; "  and  we  find  also  that  he  gives  in  terms 
"  sums  of  money."  The  charitable  legacies  are 
not  included  in  the  pecuniary  legacies,  tboagh. 
of  course,  they  lu-e  pecuniary  legacies.  If 
we  hold  that  "  delienture  stock  or  shares "  were 
general  legacies,  perhaps,  in  legal  intendment, 
they  would  come  under  the  meaning  of  "pecu- 
niary legacies."  But  that  is  not  a  proper  nioJe 
of  construing  a  will  —  first  of  all,  to  find  a 
legal  definition  which  the  testator  has  never 
heard  of,  and  then  to  put  that  in  the  will  as  if  it 
were  part  of  the  will,  though  he  never  meant  it 
to  be  there.  We  have  to  deal  with  the  langua'.'e. 
and  what  he  calls  "  pecuniary  legacies  "  are  tho;* 
he  designates  by  that  name ;  and  not  being  quite 
sure  whether  the  others  that  he  gives  in  money 
would  be  pecuniary  legacies  in  the  same  sense, 
he  calls  them  "  sums  of  money."  Then  we  come 
to  the  residue,  and  we  find  that  the  only  legacies 
he  wishes  to  provide  for  are  pecuniary  legacies  or 
"  sums  of  money."  and  there  are  words  to  answ/ 
very  precisely  those  descriptions.  Then  we  i-onie 
to  the  investment  clauses.  1  think  that  he  show.^ 
there  an  intention  to  give  the  trustees  special 
power  to  retain,  in  their  present  state  of  invest- 
ment, his  debentures.  Taking  it  altogether.  I 
think  that  it  would  be  erroneous  to  suppose  that, 
when  he  had  in  this  way  provided,  he  meant  n'* 
that  the  legatees  were  to  liave  something  out  < 
what  he  had  got,  but  that  they  were  to  have  fomi 
thing  purchased  for  them.  The  thing  is  tota!'] 
different  when  you  have  a  t«8tator  sayiug.  i-A 
instance,  "  I  give  lOOOZ.  Consols."  That  is  suchj 
common  case  of  investment  that  yon  cannol 
derive  any  conclusion,  one  way  or  the  other, 
to  whether  he  meant  console  which  he  mifU 
happen  to  have  or  consols  to  be  purehased.  Bit 
when  a  testator  has  several  kinds  of  inveatnientit 
and  he  deals  with  them  all,  dealing  with  some 
them  in  such  a  manner  as  to  make  it  absolute!; 
plain  that  he  intended  that  they  should  be  speci'< 
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gifts;  and,  with  regard  to  all,  there  are  expres- 
sions in  the  will  more  suited  to  the  hypotlieeis 
that  the  gifts  in  question  are  specific  than  that 
they  are  general,  I  think  that  we  may  fairly 
aasnme  that  they  were  specific  gifts,  and  declare 
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Frvlay,  July  12. 

(Before  Lindley,  Lopes,  and  Rigby,  L.JJ.) 

Re  NoTTAaB;    Jones  v.  Palmer  (No.  2).  (a) 

APPEAL    PEOM   THE   CHANCEKY  DIVISION. 
Charitable  gift — Bequest  for  the  encouragement  of 
yacht  racing — Validity — Mortmain  and  Chari- 
table Uses  Act  1888  (51  <t  52  Vict.  c.  42),  s.  13. 
By  his  will,  dated  in  Oct.  1894,  a  testator,  who 
died  in  Dee.  1894,  bequeathed  a  sum  of  money  to 
trustees   in  trust  to  purchase   annually   a  cup 
to  be  given  to   the  most  successful  yacht  of  the 
season,  declaring  that   his  object  in  giving  the 
eup   was    "to   encourage    the    sport    of    yacht 
racing." 
Held,  that  this  could  not  he  regarded  as  a  chari- 
table gift,    it  being  a  gift  for   the  purposes  of 
encouraging  a  mere  sport,  and  was  therefore  void 
for  perpetuity. 
Decision  of   Kekevrich,  J.   (72    L.    T.  Rep.   795) 

affirmed. 
Chables  Ueoboe   Nottaoe,  by  his    will,   de- 
clared as  follows : 

I  bequeath  to  the  Yacht  Racing  Association  of  Great 
Britain,  ont  of  such  part  of  my  estate  as  may  be  legally 
bequeathed  for  soch  a  parpose,  the  anm  of  20001.,  the 
»me  to  be  inTeated  in  the  names  of  three  trastees  to  be 
appointed  by  the  council  of  the  said  association,  and  to 
be  invested  in  the  debenture  bonds  or  debenture  stock  of 
My  railway  in  the  United  Statox  of  America  paying  at 
the  time  of  investment  not  leas  than  4  per  cent,  per 
nnam  npon  the  amount  invested,  but  so  that  not  more 
than  one-fourth  of  the  capital  shall  be  invested  at  the 
nune  time  in  the  Fame  security,  or  in  such  other  securi- 
ties  aa  the  tmsteea  so  to  be  appointed  as  aforesaid  shall 
deem  expedient.  And  I  direct  that  the  trnstoos  so  to 
be  appointed  us  aforesaid  shall,  ont  of  the  annual  income 
«f  the  trust  fund,  purchase  annually  a  cup  to  be  called 
*•  The  XottaKe  Cup,"  which  is  to  be  given  to  the  most 
TOCcessful  yaclit  of  the  season  of  over  19  rating,  or  what 
nay  in  future  be  held  to  be  the  equivalent  of  that 
rating;  and  the  council  of  the  said  association  shall 
decide  annually  which  yacht  has  in  their  opinion  the 
best  claim  ta  the  oup,  and  in  the  event  of  there  being 
any  differenoo  of  opinion  the  voto  of  the  majority  of  the 
said  council  is  to  decide  the  question ;  or  tho  said 
council  may,  if  they  think  fit,  order  the  said  cup  to  be 
specially  raced  for.  My  object  in  giving  this  cup  is  to 
enconragB  tho  sport  of  yacht  racing,  and  I  declare  that, 
ia  the  event  of  the  Yacht  Bacin;;  Association  being 
dissolved,  or  ceasing  to  exist,  the  trustees  of  the  paid 
fimd  shall  pay  and  make  over  tho  same  to  three  trustees 
to  be  appointed  by  the  council  or  committee  of  the 
Eoyal  Thames  Yacht  Club,  by  whom  tho  said  fund  shall 
be  held  upon  similar  trusts  to  those  liercinbefore  de- 
clared with  regard  to  the  purchase  of  a  cup  to  be  called 
'■  Tho  Nottage  Cup." 

An  originating  summons  was  taken  out  by 
the  trustees  and  executors  of  the  will  against  the 
Tacht  Eacing  Association  of  Great  Britain  and 

(0)  Kcport.'d  by  \V.  0.  Biss,  Esq.,  Barrist«r-at-Law. 


other  persons  beneficially  interested  under  the 
will  to  determine  the  question  (inter  alia)  whether 
the  above-mentioned  bequest  was  valid. 

The  summons  was  adjourned  into  coui't,  and  on 
the  23rd  May  1895  came  on  to  be  heard  before 
Kekewich,  J.,  when  his  Lordship  decided  (72  L.  T. 
Rep.  795)  that  the  bequest  being  remotely  and 
not  directly  beneficial  to  the  community,  was  not 
charitable,  ajid  was  therefore  void  for  perpetuity. 

From  that  decision  the  defendants,  the  Yacht 
Racing  Association  of  Gi-eat  Britain,  now  ap- 
pealed. 

Warrington,  Q.C.  and  Kenyan  Parker  for  the 
appellants. — If  this  gift  is  not  charitable  it  is  in 
effect  an  absolute  gift  to  the  appellants,  the 
directions  superaddea  being  merely  for  the  original 
legatees'  benefit,  who  alone  have  an  interest  in  it, 
for  there  is  no  one  else  who  could  enforce  the 
trust.  But  we  say  that  it  is  a  charitable  gift, 
being  one  which  is  beneficial  to  the  community, 
or  a  part  thereof,  as  tending  to  encoiu'age  ship- 
building and  seamanship,  and  so  contribute 
towards  the  defence  of  the  realm.  It  comes 
within  the  words  for  public  or  general  purposes. 
What  is  meant  by  '•  charitable "  appears  from 
the  definition  given  by  Lord  Macnagtiten  in 

Commissioners  of  Incmne  Tax  v.  Pemsel,  65  L.  T. 
Bep.  621,  at  p.  638 ;  (1891)  A.  C.  531,  at  p.  583. 

Yacht  i-acing  tends  to  train  sailors.  A  large 
number  of  the  seafaring  population  ai-e  employed 
and  made  handy  in  the  management  of  vessels.  It 
ia,  therefore,  highly  "  l>euelicial  to  the  community." 
In  Re  Lord  Stratheden  and  Campbell ;  Alt  v.  Lord 
Slratheden  and  Campbell  (71  L.  T.  Kep.  225; 
(1894)  3  Ch.  265)  there  was  a  gift  in  favour  of  a 
volunteer  corps.  That  gift  failed  because  it  was 
not  to  come  into  effect  till  after  a  period  exceed- 
ing the  limit  allowed  by  the  rule  against  per- 
petuities ;  but  Romer,  J.  was  of  opinion  that  it 
was  a  charitable  gift.  A  gift  to  the  National 
Rifle  Association  to  be  expended  in  teaching 
shooting  at  moving  objects  was  held  charitable : 

Re  Utephens,  W.  N.  1892,  p.  140. 
[RiGBY,  L.J.  referred  to  Thomson  v.  Shakapear 
(1  De  G.  F.  &  J.  399).]  The  ratio  decidendi  there 
was,  that  it  was  a  gift  to  establish  a  mnseum  for 
the  benefit  of  the  owners  of  a  particular  house. 
A  gift  "  for  the  increase  and  encouragement  of 
good  servants  "  was  held  charitable : 

Loscombe  v.  Wintringham,  13  Beav.  87. 
A  gift  for  the  diHusion  of  geographical  knowledge 
was  held  charitable : 

Beaumont  v.  Oliveira,  20  L.  T.  Bep.  53  ;  L.  Bep.  4 
Ch.  309. 
It  is  not  easy  to  determine  what  is  suificiently 
beneficial  to  the  public  to  be  a  charitable  object. 
Although  in  one  sense  every  healthy  sport  is 
beneficial  to  the  public,  yet  whei-e  the  object  is 
solely  the  amusement  of  those  who  engage  in  the 
si<ort,  and  it  is  only  beneficial  to  the  public  bo 
far  as  it  promotes  their  bodily  health,  it  may  l^e 
that  it  is  not  a  charitable  object.  But  here  there 
is  a  public  benefit,  not  merely  a  benefit  to  those 
who  engage  in  the  sport  of  yacht  racing,  for  the 
defence  of  the  country  is  involved  in  the  gift  for 
the  encoui-agement  of  yacht  racing. 

Pattullo,  for  the  respondents  the  're&iduaay 
legatees,  was  not  called  upon  to  argue. 

/.  G.  Fawcus  for  the  respondents,  the  ti'ustees, 

and  executors  of  the  will. 
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LiNDLEY,  L.J. — We  ai-e  all  quite  aware  of  the 
extreme  difficulty  of  di-awing  a  line  between  gifts 
which  are  charitable  in  the  sense  in  which  lawyers 
tise  that  term — that  is  to  say,  in  a  very  wide  sense 
— and  gifts  which  are  not ;  but  this  is  really  a  new 
experiment.  The  testator  here  tnlls  us  exactly 
what  he  has  in  his  mind.  This  is  an  institution 
of  members  for  mere  sport — it  is  a  mere  game ; 
the  testator  treats  it  so,  and  he  tells  us  so  himself. 
At  the  end  of  the  bequest  he  says:  "  My  object  in 
giving  this  cup  is  to  encourage  the  sport  of  yacht 
racing."  Taking  a  wide  view  I  should  say  that, 
in  my  opinion,  every  healthy  sport  is  good  lor  the 
nation.  I  do  not  dl'aw  much  distinction  between 
cricket,  football,  fencing,  yachting,  or  anything 
else.  If  that  were  a  lawyer's  idea  of  a  charity, 
this  would  not  have  been  the  first  time  we  should 
>  have  heard  of  it,  and  I  cannot  find  any  case 
which  tends  that  way — that  is  to  say,  any  case 
which  would  authorise  us  in  saying  that  a  mere 
legacy  to  promote  a  game  or  a  sport  is  a  charit- 
able legacy  within  the  extended  doctrine  of  the 
Court  of  Chancery.  I  quite  agree  that  I  find  it 
very  difficult  to  draw  the  line,  and  I  do  not 
attempt  to  draw  the  line.  It  is  a  case  in  which  it 
is  exceedingly  difficult  to  do  it.  The  cases  in  the 
books  show  that  sometimes  there  is  a  case  a  little 
on  one  side,  and  sometimes  a  little  on  the  other  of 
the  line.  But  I  deal  with  the  present  case  on  the 
broad  ground  that  I  am  not  aware  of  any  authority 
which  warrants  the  inference  that  a  legacy  for  the 
encouragement  of  a  mere  sport  is  a  charitable 

f'ft.    I  think  that  is  euough  to  decide  this  case. 
he  appeal  must,  therefore,  be  dismissed  with 
costs. 

LOPBS,  L.J. — It  is  indeed  most  difficult  to  draw 
a  line  in  this  matter,  but  probably  the  safest  way 
to  deal  with  this  case  will  be  to  say,  what  does 
not  come  within  the  definition  of  a  charitable  gift. 
I  am  clearly  of  opinion  that  a  gift,  the  object  of 
which  is  a  mere  sport  or  game  which  is  primarily 
calculated  to  promote  the  amusement  of  indivi- 
duals as  distinguished  from  the  community  at 
large,  upon  the  authorities  cannot  be  said  to  be  a 
charitable  gift.  If  we  were  so  to  hold,  we  should 
indeed  open  a  very  wide  door,  because,  if  we  were 
to  hold  that  this  is  a  charitable  gift,  I  should  feel 
very  great  difficulty  in  saying  that  a  gift  for  the 
purpose  of  promoting  bicycling,  cricket,  football, 
lawn  tennis,  or  any  other  game  you  like  to  name, 
would  not  come  within  the  same  category.  All 
those  sports  are  calculated  to  promote  thenealth, 
physique,  and  good  constitution  of  the  community 
at  large.  But  legacies  to  encourage  them  are  not 
of  that  kind  which  can  be  said  to  be  charitable 
gifts. 

RiQBY,  L.J. — I  am  of  the  same  opinion.  I 
daresay  it  is  impossible,  and  cei-tainly  it  would 
not  be  advisable,  to  define  in  general  words  what 
is  a  chaiitable  bequest.  One  must  always  go 
back  to  the  analogy  of  the  statute,  and  that  is  the 
only  test  which  has  ever  really  been  applied.  If 
this  could  succeed — if  the  gift  of  a  fund  to  found 
a  prize  for  yacht  racing  could  succeed — it  must 
be  on  the  ground  that  it  is  a  general  public 
puipose.  I  know  no  other  head  under  which  it 
could  come.  I  think  the  very  terms  of  the  will 
itself  explain  that.  The  Yacht  Racing  Associa- 
tion is  spoken  of  as  an  association  of  yacht 
owners ;  and  the  prizes  are  to  be  won  by  the 
owners  of  the  yachts.    I  think,  however  much  we 


might  favour  the  sport  of  yachting,  we  cannot  go 
to  the  extent  of  saying  that  it  is  a  general  pnblic 
purpose.  There  are  a  great  many  things  which 
are  highly  laudable,  and  in  many  ways  very  nae- 
f  ul,  which  are  yet  not  charities  within  the  mean- 
ing of  the  statute,  and  in  my  opinion  this  is  one 

Appeal  dismiited. 

Solicitors  for  the  appellants,  G.  H.  Barber  uid 
Son. 

Solicitors  for  the  respondents.  Lake  and  Lake; 
N.  C.  Barraclough;  Neish,  Howell,  and  Mac- 
farlane. 


Aug.  6  and  7. 

(Before  Lindley,  Lopes,  and  Riqby,  L.JJ.) 

The  Midland  Railway  Company  v. 
Gbibble.  (a) 

APPEAL  FBOM  THE   OHANCESY  DIVI8I0H. 

RaUvoay  company — Land  taken  compuUorQ^ 
Severance — Accommodation  works — Level  entt- 
ings — Right  of  way — Sale  of  part  of  land  bf 
owner — Abandonment  of  right  of  way — Bailaap 
Clantes  Consolidation  Act  1846  (8  &  9  Viet.  t.  2oi 
88.  68,  74, 

In  1855,  hy  the  construction  of  their  railuajf,  s 
company  severed  the  lands  of  an  owner, from  vkm 
they  had  purchased  under  their  compultorj 
powers;  and  so  became  liable  to  m,ake,  ana  at  oil 
times  thereafter  maintain,  certain  level  crot$ing» 
for  the  accommodation  of  the  severed  lands,  tuuier 
sect.  68  of  the  Railways  Clauses  ConaolidatiM 
Act  1845.  The  lands  on  both  sides  of  the  raiimiy 
line  remained  in  the  possession  of  one  mener 
down  to  1885.  In  thoi  year  the  lands  on  me 
side  of  the  line  were  conveyed  to  P.,  and  a  feu 
years  later  the  lands  on  the  other  side  beeame 
vested  in  O.  The  conveyance  to  P.  contained  m 
reservation  to  the  vendor  of  any  rights  over  th* 
lands  conveyed.  In  189!$  P.  released  aU  Ati 
right  and  interest  in  tlie  crossings,  for  vahte,lo 
the  railway  company,  who  took  up  the  erottinjt. 
cut  dykes,  and  erected  fences. 

Held,  that  the  conveyance  to  P.  in  1885  was  a  final 
abandonment  of  the  right  to  use  the  erostingt; 
and  further,  that  the  right  to  use  the  crossing}, 
being  only  a  statutory  accommodation  to  remedj 
the  inconvenience  caused  by  severing  laitdi 
belonging  to  the  same  owner,  ceased  when  the 
ownership  of  those  lands  was  severed. 

Order  of  bright,  J.  {sitting  as  an  additional  jvdge 
of  the  Chancery  Division,  72  L.  T.  Rep.  Stf) 
varied. 

In  1855  the  plaintiffs,  under  their  compnlaoi; 
powers,  acquired  for  the  purposes  of  theur  rail- 
way certain  lands  in  Bedtordshire,  forming  part 
of  the  Henlow  Grange  estate,  of  which  Hanbui; 
Raynsfovd  was  at  that  time  tenant  for  life. 

An  arbitration  as  to  the  purchase  money  tui 
compensation  took  place,  and  by  consent  the 
umpire  settled  the  cixtssings  to  be  provided  by  the- 
plaintiffs  under  sect.  68  of  the  Railways  Cknsea 
Consolidation  Act  1845. 

By  an  indenture,  dated  the  19th  March  lS5i. 
under  which  H.  Raynsford  conveyed  the  re- 
quired property  to  the  plaintiffs,  the  umpire't 
award  was  recited,  and  the  level  crossings  were 

(a)  Beported  by  E.  A.  SciiATrHLEY,  Eaq.,  Buriuer«t-Law. 
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described.     The    deed    contained  the  following 
NMiration: 

Except  and  always  reaerred  nnto  the  said  Hanbniy 
Btjiuford,  and  other  the  owner  or  owner*  for  the  time 
bdng  in  inooeaaion  to  him,  of  the  hereditamenta  and 
piemiKS  adjoining  the  land  and  premises  hereby  oon- 
Tajed,  the  orossings  or  pasaages  mentioned  and  set 
forth  in  the  hereinbefore  recited  award,  ....  and 
Thich  oroesingB  or  passages,  with  all  prop«r  gates, 
fences,  and  approaches,  are  to  be  made  and  for  ever 
maintained  by  and  at  the  expense  of  the  said  company, 
their  snccessors  and  assigns,  for  the  nse  of  the  said 
Hubnry  Baynsford  and  other  the  person  or  persons 
sforesaid,  and  his  and  their  tenants,  workmen,  and 
aemnts,  cattle,  carts,  and  oairiages. 

The  level  crossings  were  duly  made.  Two 
croasings  were  afterwards  substituted  by  consent 
for  one  of  the  two  original  crossings,  but  no 
question  arose  as  to  the  effect  of  such  substitu- 
tion. These  two  substituted  crossings  were  those 
in  qaeetion  in  the  present  action. 

For  thirty  years  after  the  construction  of  the 
croasings  H.  Baynsford  and  his  successors  in 
title  continued  to  be  the  owners  of  both  parts  of 
the  severed  lands,  and  the  crossings  were  duly 
maintained  by  the  plaintiffs. 

In  1885  the  successor  in  title  of  H.  Baynsford 
put  up  all  the  lands  for  sale  by  public  auction  in 
separate  lots.  The  lands  on  the  west  side  of  the 
railway  were  sold,  and  with  the  concurrence  of 
the  AlUance  Bank,  who  were  mortgagees,  con- 
veyed to  Eli  Plowman. 

At  the  time  of  this  sale  and  conveyance  no 
reference  appears  to  have  been  made  to  the  level 
crossings,  except  that  the  approaches  thereto 
were  marked  upon  the  sale  plan. 

In  1888  the  lauds  on  the  east  side  of  the  rail- 
way were  sold  and  conveyed  by  the  Alliance  Bank 
las  mortgagees  exercising  their  power  of  sale)  to 
Edward  Hammond  Thompson ;  and  in  1891  E.  H. 
Thompson  sold  and  conveyed  these  hereditaments 
to  the  defendant  George  James  Gribble. 

By  a  deed  of  the  2nd  Nov.  1893,  Eli  Plowman, 
in  consideration  of  the  plaintiffs  laying  down  a 
siding  for  his  use  and  occupation,  released  to 
them  all  his  estate,  right,  and  interest  in  the  two 
level  crossings,  and  in  the  maintenance  thereof, 
and  all  rights  of  way  thereover,  under  the  deed 
of  the  19th  March  1855,  or  otherwise. 

The  plaintiffs  thereupon,  in  Nov.  1893.  con- 
caving the  right  to  be  extinguished  for  all  pur- 
poses, palled  up  the  level  crossings,  removed 
the  gates,  and  cut  dykes  and  erected  a  fence 
on  their  own  land  across  the  approach  to  the 
crossings. 

The  defendant  asserted  that  he  had  a  continu- 
ing right  of  way,  and  threatened  to  remove  the 
OMtmction. 

On  the  2nd  Jul^  1894  the  plaintiffs  brought 
this  action,  and  claimed  a  perpetual  injunction  to 
restrain  the  defendant  from  mterfering  with  the 
fence,  and  damages. 

The  defence  was,  that  the  defendant  had  a  right 
of  way  over  the  level  crossings  by  virtue  of 
sect.  TO  of  the  Bailways  Clauses  Consolidation 
Act  1845,  or  by  virtue  of  the  reservation  in  the 
sonveyance  of  the  19th  March  1855. 

He  also  counter-claimed  for  a  declaration  that 
besnd  his  tenants  were  entitled  to  the  free  use 
ind  enjoyment  of  the  said  right  of  way,  subject 
to  their  not  preventing  or  obstructing  the  plain- 
tiffs in  the  working  of  the  railway,  and  for  an 


injunction  to  prevent  the  obstruction  of  his 
right  of  way. 

On  the  9th  April  1896  the  action  came  on  for 
trial  before  Wright,  J.,  sitting  as  an  additional 
judge  of  the  Chancenr  Division.  On  the  11th 
May  his  Lordship  delivered  judgment,  holding 
that  the  obligation  imposed  upon  the  plain- 
tiffs under  sect.  68  was  to  maintain  the  level 
crossings  only  so  as  to  "  make  good  any  interrup- 
tions caused  by  the  i-ailway  to  the  use  of  the 
lands "  through  which  it  was  made ;  and  that 
obligation  having  been  suspended  or  extinguished 
in  the  events  which  had  happened,  the  plaintiffs 
were  entitled  to  an  injunction  to  restrain  the 
defendant  from  interfering  with  their  fence,  but 
without  prejudice  to  the  right  (if  any)  of  the 
defendant  and  his  successors,  in  case  he  or  they 
should  become  entitled  to  pass  over,  or  use  the 
lands  on  the  other  side  of  the  line,  for  the  pur- 
poses of  the  occupation  of  the  defendant's  own 
land:  (72  L.  T. Bep.  683.) 

From  that  decision  the  defendant  now  appealed. 

C.  G.  0.  BridgeTtian  {Hophinava,  Q.C.  with  him) 
for  the  appellant. — The  claim  of  the  appellant  ia 
based  chiefly  upon  the  deed  of  the  19tn  March 
1855,  by  which  the  rights  are  reserved  to  the 
owner  or  owners  for  the  time  being  of  the  adjoin- 
ing lands,  and  these  accommodation  works  were 
to  be  made  and  for  ever  maintained  by  and  at  the 
expense  of  the  railway  company.  The  appellant's 
right  under  the  deed  is  at  least  as  high  as,  and 
possibly  higher  than,  his  right  under  the  Bailways 
Clauses  Act  1845.  The  appellant  has  a  con- 
tinuing right  of  way  or  easement  to  use  the 
crossings  for  all  purposes  necessary  and  suitable 
for  the  occupation  and  enjoyment  of  his  own 
lands.  It  is  an  easement  which,  on  the  severance 
of  the  dominant  tenement,  goes  with  the  property 
in  each  of  the  severed  lands,  for,  if  a  dominant 
tenement  is  subdivided  the  servient  tenement  ia 
subdivided  also : 

Neiocoman  v.  Coulson,  36  L.  T.  Eep.  385 ;  6  Ch. 
Div.  133. 

A  public  right  of  way  remains,  although  the  site 
has  become  a  cul-de-sac  by  the  stopping  up  of 
one  end  by  an  Act  of  Parhament : 

Reg.  V.  Burney,  31  L.  T.  Bep.  828. 
Where  there  is  a  change  in  the  nature  of  the 
dominant  tenement,  the  rights  retained  by  the 
owner  of  such  tenement  whose  lands  have  been 
compnlsorily  taken  by  a  railway  company  still 
remain,  so  long  as  they  do  not  interfere  with  the 
proper  working  of  the  railway  line : 

Tfce  United  Land  Company  Limited  V.  The  Qreat 
Eastern  RaiUcay  Company,  33  L.  T.  Hep.  292  ; 
L.  Eep.  10  Ch.  App.  586.     ' 

The  release  by  the  owner  of  lands  compulsorily 
taken  of  his  statutory  rights,  under  sect.  68  of  the 
Bailways  Clauses  Consolidation  Act  1845,  does 
not  prejudice  the  occupier  : 

Corry  v.  The  Great  Wetiern  Railway  Company, 
44  L.  T.  K«p.  701  i  7  Q.  B.  Div.  322. 
Nor  wiU  the  release  by  one  owner  prejudice  the 
rights  of  another.  A  right  to  go  over  Mr.  Plow- 
man's lands  on  the  other  side  of  the  railway  line 
will  perhaps  at  some  future  date  be  acquired,  for 
fanning  or  other  purposes  connected  with  the 
lands,  and  unless  the  appellant  comes  at  once  to 
assert  his  right  to  the  crossings  it  may  hereafter 
be  said  to  have  been  abandoned.     The  fact  that 


Digitized  by 


Google 


272— Vol.  Lxxin.] 

THE  LAW  TIMES. 

[Not.  2,  UK. 

Ct.  of  App.] 

The  Midland  Eailwat  Company  v.  Gsibblb. 

[Ot.  of  App. 

he  is  not  at  this  moment  in  a  position  to  exercise 
his  right  does  not  preclude  him  from  taking  pro- 
ceedings to  prevent  an  obstruction  which  is  of  a 
permanent  nature : 

Bou-er  v.  Hill,  1  Bing.  N.  C.  549. 
As  regards  sect.  68  of  the  Railways  Clauses  Con- 
solidation Act  1845,  it  would  be  putting  a  narrow 
construction  upon  the  limiting  words  in  the  first 
portion  of  the  section  to  hold  that  the  accommo- 
dation works  are  only  to  apply  to  lands  when  held 
under  a  common  owner.  He  referred  also  to  Gale 
on  Easements,  5th  edit,,  p.  140 ;  6th  edit.,  pp.  143, 
146;  and  5th  edit.,  p.  587;  6th  edit.,  pp.  506, 
549. 

Birrell,  Q.C.  and  Sargant  for  the  respondents. — 
The  appellant  has  no  right  to  go  on  or  over  the 
lands  on  the  other  side  of  the  i-ailway  line,  and 
therefore  cannot  have  any  present  right  to  make 
use  of  the  crossings.  That  right  was  granted 
when  the  crossings  were  originally  made  as 
accommodation  works  upon  the  severance  of  the 
lands  belonging  to  one  owner.  The  crossings 
wei-e  "  necessary  for  the  purpose  of  making  good 
any  interruptions  caused  by  the  railway  "  to  the 
user  of  his  lands.  Now,  however,  that  state  of 
things  has  come  to  an  end,  the  right  having  been 
extinguished;  and  the  appellant  cannot  claim  a 
continuing  right  of  way  merely  on  to  the  line  and 
back.  The  contention  of  the  appellant  that  he  is 
entitled  to  cross  and  i-ecross  the  railway,  when  he 
has  no  right  to  go  anywhere  on  his  neighbour's 
lands  on  the  other  side,  is  novel,  and  cannot  be 
maintained.  The  respondents  are  therefore  justi- 
fied in  preventing  the  crossings  being  used.  If  it 
could  be  shown  that  there  was  a  continuing  right 
of  way  the  respondents  would  doubtless  be  wrong 
in  the  course  they  have  taken.  But,  if  the  present 
right  to  use  the  crossings  is  gone,  there  is  no  real 
gi'ievance  sustained  by  the  appellant.  They 
referred  to 

The  National  Manure  Company  v.  Donald,  4  H.  £ 
N.  8,  16. 
"''    C.  G.  0.  Bridgeman  replied. 

LiNDLET,  L.J. — -This  case  has  raised  a  point 
which  is  new ;  it  -has  never  arisen  before  to  my 
knowledge.  But  I  think  that  it  is  not  difficult 
although  it  is  new.  The  appeal  is  by  the  defen- 
dant from  an  order  made  by  Wright,  J.,  which 
declares  that  the  defendant  is  not  entitled  now 
to  any  right  of  way  over  the  level  crossing  in 
question,  that  is,  over  the  railway  to  which  I  will 
refer  presently,  nor  any  right  to  cause  any 
obstruction,  and  granting  an  injunction  to  re- 
strain the  defendant  from  using  that  crossing. 
It  is  necessary,  in  the  first  place,  to  state  shortly 
the  facts  which  give  rise  to  this  controversy.  For 
some  time  before  188.5,  a  Mr.  Raynsford  was  the 
owner  of  somo  •  property  in  Hertfordshire,  which 
the  Midland  Railway  Company  wanted  to  cross. 
Under  the  power.s  contained  in  the  Lauds  Clauses 
Coni-o'idation  Act  18-io,  and  the  Railways  Clauses 
Consolidation  Act  1815,  they  macle  their  line  of 
railway  aci-oss  his  land,  cutting  it  in  two,  he 
owning  and  (x^cupjing  it  as  his  own  land  on  both 
sides  of  the  line.  Under  those  circumstances  he 
required  the  railway  company  tj  make  some 
accommodation  works,  and  the  accommodation 
works  which  he  wanted  included  this  crossing, 
not  a  roadway,  but  simply  a  means  of  getting 
from  the  land  ou  one  side  of  the  line  to  the  land 
on  the  other  side,  he  being,  as  I  have  already  said; 


in  possession,  and  owner  on  both  sides.  Ctnue- 
quently  what  is  called  a  level  crossing  was  made, 
a  crossing  which,  as  I  understand,  was  nothini; 
more  nor  less  than  a  couple  of  gaps  in  the  hedge, 
with  a  protecting  gate,  so  that  carts  might  go 
from  one  side  ot  uie  line  to  the  other.  That 
was  the  nature  of  the  accommodation  work  of 
this  crossing.  There  was  no  public  road  of  any 
sort;  there  were  merely  two  gaps  in  the  hedge 
pi-otected  by  gates.  Now,  that  accommodation 
work  was  constructed  by  the  railway  company 
in  consequence  of  the  enactment  contained  in 
sect.  68  of  the  Railways  Clauses  Consolidation  Act 
1845,  which  runs  thus :  "  The  company  shall  make, 
and  at  all  times  thereafter  maintain,  the  following 
works  for  the  accommodation  of  the  owners  and 
occupiers  of  lands  adjoining  the  railway,  that  is 
to  say,  such  and  so  many  convenient  gates,  bridges, 
arches,  culverts,  and  passages  over,  under,  or  by 
the  sides  of  or  leading  to  or  from  the  railway  as 
shall  be  necessary  for  the  purpose  of  making  good 
any  interruptions  caused  by  the  railway  to  the 
use  of  the  lands  through  which  the  railway  shall 
be  made  ;  and  such  works  shall  be  made  forthwith 
after  the  part  of  the  railway  passing  over  snch 
lands  shaU  have  been  laid  out  or  formed,  or 
during  the  formation  thereof."  It  is  obvious  that 
these  things  are  to  be  done  for  the  accommodatioii 
of  the  person  through  whose  lands  the  railway 
passes.  Let  us  now  consider  the  stress  of  the 
words  "  shall  at  all  times  maintain."  That  does 
not  mean  that  the  company  must  maintain  the 
accommodation  works  at  all  times  if  the  land- 
owner does  not  want  them.  Having  asked  for 
the  accommodation  and  got  it,  he  could  if  he 
chose  release  it,  and  if  he  chose  to  release  it  there 
would  be  an  end  of  the  statutory  obligation  abont 
its  being  at  all  times  thereafter  maintained.  It  is 
not  a  public  duty ;  it  is  a  duty  to  him  privately, 
and,  of  course,  to  those  claiming  under  him.  Now 
what  happened  was  this  :  Up  to  1885,  Mr.  Rayns- 
ford, as  I  understand,  remained  in  the  occupation 
and  enjoyment  of  the  land  on  both  sides  of  the 
railway  line.  In  1885  he  conveyed  the  land  on  one 
side  to  Mr.  Plowman,  and  he  retained  the  land  on 
the  other  side.  Now  what  was  the  effect  of  that? 
He  conveyed  the  land  to  Mr.  Plowman  without 
granting  to  Mr.  Plowman  any  right  of  way  over 
his  retained  land,  and  without  i^serving  to  him- 
self any  right  of  way  over  Mr.  Plowman's  land. 
That  is  to  say,  he  severed  his  land  in  such  a 
manner  as  to  show  conclusively  that  this  accom- 
modation way  over  the  railway  was  no  longer 
of  any  use  to  him,  and  to  show  conclusively 
that  be  never  intended  to  use  it  thereafter. 
Now  that  appears  to  me  to  be  a  clear  and 
distinct  abandonment  of  his  right  of  way 
over  that  railway.  It  was  of  no  use  to 
him  any  longer,  and  having  severed  the  land 
without  any  reservation  of  the  right,  there 
was  an  end  of  the  right  of  way  over  the  railway- 
It  was  an  abandonment  of  his  easement.  It 
was  perfectly  competent  to  him  to  do  so  in 
point  of  law.  Ever  since  the  great  case  of  Moore 
V.  ItawKon  (5  D.  &  Ry.  234  ;  3  B.  &  C.  332),  widi 
regard  to  ancient  lights,  the  law  has  been  perfectly 
well  settled.  It  was  not  an  abandonment  for  a 
mouth  or  a  year,  but  a  distinct  final  abandonment 
without  any  intention  to  reserve  this  right  of  waj- 
To  my  mind,  upon  the  conveyance  to  Mr.  Plow- 
man made  at  that  time,  and  under  those  circum- 
stances, without  any  express   reservation,  there 
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ms  an  end  of  the  statutoiy  right.  That  is  the 
simple  point  arising  in  tlus  case,  and  all  that 
Mows  is  unimportant.  As  Mr.  Bajneford  had 
no  right  of  way  to  grant  to  the  defendant,  we 
need  not  notice  what  took  place  in  1893,  except 
for  the  leaaon  that  it  has  been  referred  to  uy 
his  counsel  Well,  in  1893,  Mr.  Plowman  did  not 
<rant  this  gate  for  this  crossing;  he  could  no 
more  use  it  than  he  could  use  the  railway.  As  he 
did  not  want  it,  he  was  willing  to  get  rid  of  it. 
He  wanted  a  siding,  and  the  company  agreed  to 
let  him  make  it  if  he  would  block  up  this  opening. 
That  merely  shows  that,  being  desirous  to  get  a 
siding,  he  was  willing  to  sive  up  the  right  which 
cerhwily  gave  him  no  other  right,  that  is,  to 
maintain  a  gap  in  the  hedge  protected  by  a  gate. 
Now,  Wright,  J.  has  put  into  this  order  words 
which,  in  our  opinion,  ought  to  be  struck  out,  and 
it  is  our  duty  to  make  such  order  as  we  think 
the  judge  in  the  court  below  ought  to  have  made. 
It  appears  to  me  that  he  has,  by  over-caution, 
pat  into  this  judgment  words  which  may,  per- 
haps, give  rise  to  some  expectation  or  some  hope 
on  the  part  of  the  defendant  that  he  has  stiU 
got,  or  may  get,  some  right  of  way.  I  think, 
in  mercy  to  mm,  and  in  justice  to  lioth  parties, 
the  order  appealed  from  ought  to  be  varied  by 
striking  out  the  word  "  now "  in  the  declara- 
tion, and  the  whole  of  the  clause  stating  that 
the  injunction  ought  to  be  without  prejudice. 
With  that  variation  in  the  order,  therefore,  the 
appeal  will  be  dismissed,  and  dismissed  with 
costs. 

Lopes,  L.J. — I  entirely  agree.  For  what  reason 
Mr.  Gribble  wants  to  preserve  this  passage  or 
right  of  way  I  cannot  understand.  If  he  wants 
to  have  the  privilege  of  walking  backwards  and 
forwards  across  the  line  he  will  do  it  at  imminent 
risk  from  the  trains  passing  by.  And  if  he  wants 
it  for  the  purpose  of  going  across  to  look  over 
and  see  how  the  crops  on  the  other  side  are 
growing,  I  can  only  say  that  that  was  not  the 
object  originally  contemplated.  Now,  what  is 
this  passage-way?  It  is  an  accommodation 
work.  It  bad  its  origin  in  that,  and  all  the  inci- 
dents of  an  accommodation  work  belong  to  it. 
It  had  its  existence  under  the  68th  section  of  the 
Railways  Clauses  Consolidation  Act  of  1845. 
What  is  an  accommodation  work  of  this  kind  ? 
An  accommodation  work  like  this  passage-way  is  a 
work  necessary  for  the  purpose  of  making  good 
any  interruption  of  lands  by  the  railway,  the 
lands  on  either  side  being  in  the  occupation  of 
the  same  owner.  That  accommodation  work  is 
made  by  the  railway  company  for  a  special 
purpose,  that  special  purpose  being  to  maintain 
a  communication  between  the  lands  of  the  same 
owner  or  occupier  which  have  been  intersected 
by  the  railway.  And,  in  my  judgment,  directly 
that  special  purpose  is  at  an  end,  and  when,  as 
the  defendant's  counsel  have  admitted,  it  is  prac- 
tically impossible  to  use  it  for  that  purpose,  the 
ac«>mmod:ition  being  no  longer  required,  the 
obligation  to  afford  it  also  ceases.  In  lt<85  this 
happened:  This  land  having  been  in  the  occu- 
pation of  Mr.  Kaynsford,  previously  to  that  time 
ui_  188-5  he  sells  the  land  un  one  side  of  the 
railway  to  Mr.  Plowman.  He  keeps  the  land 
on  the  other  side  in  his  own  bauds  for  some 
time,  and  eventually  that  land  devolves  on 
Mr.  Gribble  and  Mr.  Gribble  is  now  the 
owner.     In   188.5  the    grant    to    Mr.  Plowman 


was  a  grant  of  the  fee  simple.  It  was  not  for 
any  limited  period;  it  was  an  absolute  parting 
with  the  fee,  and  there  was  no  grant  made  on  the 
one  side  of  the  railway  and  no  reservation  on  the 
other.  It  was,  as  I  have  said,  an  absolute  parting 
with  the  fee  witJbout  any  reservation  of  any  kind 
at  that  time ;  and  the  necessity  for  the  accom- 
modation work  having  then  ceased,  to  my  mind, 
as  I  have  said  before,  the  obligation  to  afford  it 
also  ceased.  Now  something  was  said  about  the 
release  by  Mr.  Plowman  in  1893.  I  do  not  think 
that  that  affects  the  case  in  any  way  whatever. 
The  history  of  that  ti-ansaction  is  very  shortly 
stated.  Mr.  Plowman  wanted  a  siding,  and  the 
company  did  not  want  to  give  it  him.  But 
eventually  the  company  agreed  to  give  it  him  if 
he  would  ttop  up  this  gap  in  the  hedge,  he 
having  no  right  at  all  in  connection  with  it.  I 
think  that  the  order  ought  to  be  varied  as  the 
Lord  Justice  has  suggested ;  and  that  this  appeal 
fails. 

BiOBT,  L.J. — ^I  am  of  the  same  opinion.  I  do 
not  mean  to  say  that  there  could  not  be  such  a 
right  as  the  defendant's  counsel  have  been  insist- 
ing upon— a  right  to  go  over  another  man's  piece 
of  land  which  still  exists,  although  it  might  be 
of  no  possible  use  to  the  grantee.  Suppose,  for 
instance,  I  want  to  get  a  right  of  way  over  two 
estates  to  a  point  on  the  land  to  which  it  is  con- 
venient for  me  to  go.  I  can  bargain  with  the 
man  on  one  side  for  the  right  to  go  over  his  land, 
and  he  can  grant  it  to  me  if  he  chooses  free,  but 
that  is  quite  irrespective  of  the  question  of  right 
to  go  over  the  other  estate.  We  had  that  question 
before  us  not  long  ago  upon  an  appeal  from  the 
Palatine  Court.  If  you  get  a  right  of  way  over 
the  one  estate,  and  merely  that,  and  you  cannot 
go  any  further  without  bargaining  with  the  other 
owner,  it  is  of  no  importance  to  you  that  you 
have  that  right  now.  The  question  is  whether 
there  vas  a  right  here,  and,  I  am  clear,  there  was 
no  longer  a  right  to  use  this  level  crossing 
as  an  independent  right.  It  was  to  be  used 
as  a  crossing  or  as  a  passage  simply,  and 
it  is  clear  that,  if  at  any  time  before  the 
severance  they  had  used  the  passage-way  not  for 
the  purpose  of  crossing,  but  for  the  purpose,  we 
will  say,  of  carting  goods  there  without  the  con- 
sent of  the  railway  company,  not  crossing  merely, 
and  passing  over  the  railway,  that  would  have 
been  a  trespass.  It  is  only  when  yon  go  over  for 
the  purpose  of  crossing — in  other  words,  for  the 
purpose  of  passing  over  the  railway  to  the  land 
on  the  other  side — that  you  have  a  right  to  go 
there  at  all.  Consequently,  there  is  no  easement 
to  grant,  and  no  right  under  the  Act  to  an  ac- 
commodation work,  except  for  the  purpose  of 
passing  from  one  side  of  the  line  to  the  land  on 
the  other.  When  that  is  miide,  in  point  of  law, 
an  impossibility,  all  practical  right  is  gone  to  use 
the  crossing  or  the  passage  at  all.  Now  in  1885, 
there  was  the  conveyance  to  Mr.  Plowman 
Whether  because  of  its  absolute  uselessness — 
and,  looking  at  the  map,  I  should  be  disposed  to 
think  that  was  so,  because  the  land  on  the  other 
side  gives  a  perfectly  good  access  to  a  good  road 
— or  from  forgetfulness,  I  do  not  care  which, 
there  was  then,  at  any  rate,  a  deliberate  act  done 
by  which  the  whole  of  the  land  on  the  opposite 
side  of  the  railway  was  sold  without  the  reserva- 
tion of  any  right  over  it,  or  the  grant  of  any 
corresponding  right  to  Mr.  Plowman  of  passing 
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over  the  railway  to  come  on  to  this  land.  Now  I 
oonsider  that  an  absolute  abandonment.  The 
law  does  not  look  to  possibilities  which  hare  not 
been  bargained  for.  No  doubt  the  next  daj  the 
▼endor  might  have  bought  that  land  hack  again, 
or  might  do  so  at  any  future  time — he  has  not 
done  so  in  fact — but  that  would  not  hare  given 
him  a  new  right  of  way.  In  1885  he  had  aban- 
doned what  he  got  under  the  Act,  under  the 
award  or  under  the  conveyance,  whatever  it 
was,  by  the  railway  company,  and  he  bad 
no  right  from  that  moment  to  let  a  cart 
or  horse  go  on  the  level  crossing  at  all. 
I  think  that  it  would  be  impossible  to  raise  from 
the  release  of  1893  any  contention  whatever  with 
regard  to  that  abandonment.  The  defendant's 
counsel  argued  that  this  must  obviously  involve 
intention.  That  may  be  true  or  not.  There  may 
be  an  intention  in  a  man's  mind  to  do  something 
which  is  inconsistent  with  his  a<tt ;  but,  if  he  does 
anything  of  that  kind,  his  act  and  not  his  inten- 
tion must  govern  the  matter.  There  are  plenty 
of  such  cases,  cases  in  which  it  has  been  held  that 
you  must  not  inquire  into  a  man's  thoughts  on  the 
snbject,  bat  that  the  matter  is  governed,  and  you 
are  absolutely  bound  by,  the  man's  actual  deed. 
I  quite  agree  with  the  variation  in  the  order  as 
suggested  by  Lindley,  L.J..  and  the  result  will  be 
that,  with  that  variation,  the  appeal  is  dismissed, 

with  costs.  /I  J  .  , 

Order  vanea. 

Solicitors  for  the  appellant,  Oosling,  Inglehy, 
Boydt,  and  Baiettome. 
Solicitors  for  the  respondents.  Beale  and  Co. 


Monday,  July  29. 

(Before  Lord  Esbek,  M.B.,  Kat  and 

Smith,  L.JJ.) 

Kebbhaw  v.  Tatlob.  (a) 

ON  appeal  fbom  the  queen's  bench  division. 

Metropolis  —  Drainage  —  Nuisance  —  Sanction  of 
district  board  to  two  houses  being  drained  by  one 
draitt — Building  otcner  improperly  connecting 
four  houxes  with  one  drain — Liability  of  oicner 
of  house  to  repair  joint  drain — "  Drain "  or 
"sewer"  —  Metropolis  Local  Management  Act 
1855  (18  *  19  Vict.  c.  120),  s.  250. 

Where  a  person  obtained  the  sanction  of  a  district 
board  to  the  construction  of  a  drain  for  carry- 
ing the  drainage  of  two  houses  into  the  setcer, 
and  improperly,  without  the  sanction  of  the 
board,  connected  four,  instead  of  two,  houses 
with  the  sewer  by  the  one  drain  : 

Seld,  that  the  drain  in  question  was  not  a  drain 
for  draining  a  group  of  houses  by  a  combined 
operation  under  the  order  of  a  district  board, 
there  being  no  order  sanctioning  the  use  of  one 
drain  for  four  houses;  that,  as  it  was  used  for 
the  drainage  of  more  than  one  house  without 
such  order,  it  was  a  "  sewer."  and  not  a  "  drain," 
within  sect.  260  of  the  Metropolis  Management 
Actl8&5;  and  that  a  subsequent  owner  of  one 
of  the  houses  was  not  estopped  by  the  miscon- 
duct of  the  builder,  of  which  he  had  no  know- 
ledge, from  setting  up  as  a  defence  to  a  summons 
against  him  for  a  nuisance  on  his  premises 
arising  from  such  drain,  that  it  was  a  "  sewer," 
and  therefore  repairable  by  the  board. 

(a)Beported  by  J.  H.  WILUAH8,  Enq.,  Buriiiter-st-Law. 


Appeal  from  the  judgment  of  a  Divisional  Coait 
(Wright  and  Kennedy,  J  J.)  on  a  case  stated  bj  a. 
metropolitan  police  magistrate. 

The  respondent  was  summoned  for  that  there 
existed,  on  the  2l8t  Jan.  1895,  at  the  premises 
known  as  "  Avon,"  in  Tankerville-road,  in  tlie 
parish  of  Streatham,  by  reason  of  the  act,  default, 
and  sufferance  of  the  respondent,  a  nuiaance, 
namely,  a  foul  and  defective  combined  drain  and 
house  drains  connected  therewith. 

Upon  tbe  summons  coming  on  for  hearing  tbe 
magistrate  dismissed  it,  but  agreed  to  grant  a 
case  under  20  &  21  Vict.  c.  43,  and  4&&4S  Vict 
c.  49  ;  and  for  the  purposes  of  the  case  the  follow- 
ing facts  were  to  be  taken  to  have  been  either 
proved  or  admitted : 

The  appellant  is  a  sanitary  inspector  for 
Streatham,  and  took  out  the  summons  on  behalf 
and  by  direction  of  the  board  of  works  for  the 
parish.  The  respondent  is,  and  has  for  some 
years  been,  the  owner  of  the  premises  known  as 
-Avon." 

On  or  about  the  30th  Aug.  1885,  Mr.  Gatfield, 
a  building  owner,  gave  written  notice  to  the 
boai'd  of  hie  intention  to  build  six  semi-detached 
houses  in  TankervUle  •  road,  Sti-eatham,  in  the 
county  of  Surrey,  and  attached  to  that  notice  was 
a  plan  showing  the  system  of  drainage  proposed ; 
and,  subsequently,  he  built  six  houses  in  l^nker- 
ville-road,  now  known  as  '"Cromer,"  "Roaljn," 
"Clyde,"  "Avon,"  •'  Severn,"  and  "  Wye." 

On  the  31st  Aug.  1887  the  notice  and  pl^ 
together  with  other  building  notices,  were  Liid 
before,  and  considered  by,  the  board,  which 
resolved : 

The  Streathun  and  Tooting  surveyor  Uid  before  the 
board  tbe  following  building  notices,  viz.  (inter  alia): 
From  Mr.  H.  G&tfield,  for  six  houses  on  the  north.«»at 
aide  of  TsjikeTviUe-Toad ;  and  the  board  decided  not  to 
object  to  the  several  plans  (the  surveyor  having  ststed 
that  there  was  no  objection  thereto)  subject  to  the 
drainage  works  being  executed  to  the  satisfaction  of  the 
surveyor,  and  the  buildings  not  being  built  beyond  the 
respective  general  lines  of  frontage. 

Notice  of  the  terms  of  the  resolution  having 
been  given  to  Mr.  Gatiield,  he  forthwith  proceeded 
with,  and  shortly  after  completed,  the  baildiDg 
of  the  six  houses,  including  "  Clyde,"  "  Avon," 
"  Severn,"  and  "  Wye." 

On  or  about  the  5th  Oct.  1894  the  appellant,  in 
the  course  of  his  duty  as  sanitary  inspector,  visited 
the  premises  known  as  "  Avon,"  when  he  found 
that  a  nuisance  existed  upon  the  premises  owing 
to  defective  drainage. 

On  or  about  the  6th  Oct.  1894  he  served  formal 
notice  upon  the  respondent,  reqairing  him  to 
abate  the  nuisance,  and  for  that  purpose  to  do 
certain  works  connected  with  the  drainage,  and 
specified  in  the  notice. 

On  or  about  the  20th  Nov.  1894  the  respon- 
dent caused  the  ground  to  be  opened  for  the 
purpose  of  abating  the  nuisance  and  doing 
the  works,  and  then  for  the  first  time  ascer- 
tained that  his  premises  "  Avon,"  and  the  premises 
known  respectively  as  "  Clyde,"  "  Severn."  and 
"  Wye,"  were  drained  in  the  manner  shown  on 
the  plan  which  was  annexed  to  and  formed  part 
of  the  case.  The  respondent  thereupon  refused 
to  proceed,  and  never  has  proceeded  with  the  work 
of  repairing  the  drain  beyond  the  point  where,  as 
shown  on  the  plan,  it  received  the  drainage  oi 
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the  premises  known  respectively  a»  ''Severn" 
and  "  Wye,  contending  that  from  that  point  the 
drain  was  and  is  a  sewer  vested  in  the  board, 
which,  therefore,  he  is  not  liable  to  repair ;  and 
the  nuiaance  still  continued  to  exist. 

Since  the  20th  Nov.  1894  the  owner  of  the 
premises  known  as  "  Severn  "  has  disconnected 
the  drainage  of  his  house  from  the  drainage 
system  shown  on  the  plan,  and  the  premises  are 
now  drained  direct  into  the  sewer  oelonging  to 
the  board,  and  running  along  under  Tankerville- 
road.  The  premises  known  as  "  Wye,"  "  Clyde," 
and  "  Avon  "  respectively  are  still  drained  in  the 
manner  shown  on  the  plui. 

On  the  8th  Dec.  1894  the  appellant,  on  behalf 
of  the  board,  caused  to  be  served  upon  the  respon- 
dent a  notice  requiring  him  to  abate  the  nuisance, 
and  to  execute  all  the  works  necessary  for  that 
purpose,  and  intimating  that  in  default  of  com- 
pliance legal  proceedings  would  be  commenced 
against  him. 

On  the  2l8t  Jan.  1895,  the  respondent  not 
having  complied  with  the  notice,  a  summons  was 
taken  out  against  him  under  the  Public  Health 
(London)  Act  1891  (64  &  55  Vict.  c.  76),  which 
came  on  for  determination  on  the  25th  Feb.  1^5. 

It  was  contended  at  the  hearing,  on  behalf  of 
the  appellant,  that  the  premises  known  respec- 
tively as  "  Clyde,"  "Avon,"  "  Severn,"  and  "  Wye" 
were,  and  that  the  premises  "Clyde,"  "Avon," 
and  "  Wye "  still  are,  drained  by  a  combined 
operation  within  the  meaning  of  the  Metropolis 
Management  Act  1855  and  the  Metropolis 
Management  (Amendment)  Act  1862  under  an 
order  or  direction  of  the  board,  and  that  the 
resolution  of  the  board  of  Uie  Slst  Aug.  1887 
was  in  point  of  law  an  order  or  direction  to 
that  efrect  within  the  meaning  of  the  Acts, 
and  that,  under  the  circumstances  of  the  case, 
the  respondent  could  not  be  heard  to  say  that  the 
drain  shown  on  the  plan  was  a  sewer. 

On  behalf  of  the  respondent  it  was  contended 
that  there  was  no  order  or  direction  of  the  board 
for  draining  the  premises  by  a  combined  opera- 
tion within  the  meaning  of  the  Acts,  and  that, 
even  if  there  were  anything  in  the  nature  of  an 
order  or  direction  for  dramage  by  a  combined 
operation,  the  system  of  drainage  executed  was 
in  no  way  approved  by  the  board,  and  that  the 
drain  shown  on  the  plan  was  in  law  a  sewer  from 
the  point  where  it  received  the  drainage  of  the 
premises  known  as  "  Wye." 

The  magistrate  was  of  opinion,  as  a  matter 
of  law,  that  the  resolution  of  the  board  of  the 
31at  Aug.  1887  was  not  an  approval  of  the 
system  of  drainage  shown  on  the  plan  by  reason 
of  the  variance  Mtween  the  two  plans,  and  that 
in  law  the  drain  shown  on  the  plan  was  a  sewer 
from  the  point  where  it  received  the  drainage  of 
the  premises  known  as  "  Wye  " ;  and  he  therefore 
dismissed  the  summons. 

The  question  for  the  court  was,  whether  he  was 
right  in  bis  decision,  and,  if  not,  what  should  be 
done  in  the  premises. 

The  form  of  notice  to  the  board  of  the  intention 
to  build  issued  by  the  board  to  Gatfield,  and  filled 
in  by  him  (which  notice  was  annexed  to  and 
formed  part  of  the  case),  had  the  following  note 
at  the  foot  of  it : 

This  notieo  most  be  accompanied  by  a  block  plan 
ihowiiig  the  proposed  drainage,  also  the  relative  position 


of  the  intended  buildings  with  the  neareat  existing  build- 
ings and  roads.  In  no  case  will  more  than  two  honses 
be  allowed  to  nee  one  drain.  Three  days'  notioe  most- 
be  given  before,  the  drains  are  laid  through  or  nnder  any 
house,  and  such  drains,  together  with  all  inlets,  trapSr 
&o.,  are  to  be  constmoted  nnder  the  inspection  and  to- 
the  satisfaction  of  the  surveyor  to  the  board.  Ko  drain 
is  to  be  covered  and  no  drain  will  be  oonneoted  with  the- 
sewer  mitil  it  has  been  inspected  by  such  surveyor.  The- 
drain  will  be  inspected  within  twenty-fonr  hoars  from, 
the  expiration  of  the  notioe. 

According  to  the  plan  accompanying  the  notice^ 
the  drainage  from  each  pair  of  houses  was  to  be- 
carried  by  a  single  drain  into  the  sewer,  so  that- 
the  six  houses  would  be  drained  by  three  drains. 

The  Divisional  Court  held  that  the  decision  of 
the  magistrate  was  right. 

The  sanitary  authority  appealed. 

By  the  Metropolis  Local  Management  Act  1855, 
sect.  68,  all  sewers  within  any  district  (except 
main  sewers)  are  vested  in  the  board  of  works  for 
such  district ;  and,  by  sect.  69,  the  district  board 
is  to  i-epair  and  maintain  them.  By  sect.  85,  if 
any  drain  appears  to  be  in  bad  order  and  condi- 
tion, or  to  require  amendment,  the  board  may 
reqnii-e  the  owner  or  occupier  of  the  premises  to- 
do  the  necessary  works. 

By  sect.  250 : 

In  the  constraction  of  this  Act  .  .  .  the  word. 
"  drain  "  shall  mean  and  inolnde  any  drain  of  and  nsed 
for  the  drainage  of  one  bnilding  only,  or  premises  within 
the  same  onrtilage,  and  made  merely  for  the  purpose  of 
oommnnioating  with  a  cesspool  or  other  like  reoeptacle- 
for  drainage,  or  with  a  sewer  into  which  the  drainage  of 
two  or  more  buildings  or  premises  occupied  by  ditforent 
persons  is  conveyed,  and  shall  also  inclode  any  drain  for 
draining  any  group  or  block  of  houses  by  a  combined, 
operation,  under  the  order  of  any  vestry  or  district 
board  ;  and  the  word  "  sewer "  shall  mean  and  include 
sewers  and  drains  of  every  description,  except  drains  to- 
which  the  word  "  drain,"  interpreted  as  aforesaid, 
applies. 

Channeli,  Q.C.  and  Marwood  for  the  appellant. 
— The  magistrate  and  the  Divisional  Court  have- 
not  only  held  that  this  is  not  a  "  drain,"  because 
the  order  of  the  hoard  only  mentioned  a  combined 
drain  for  two  houses,  and  this  has  been  wrong- 
fully connected  with  four,  but  also  that  it  is  a 
"  sewer."  The  sanction  of  the  board  is,  however, 
as  necessary  to  the  making  of  a  sewer  as  to  the 
making  of  a  combined  drain.  By  the  Metropolia 
Management  Amendment  Act  1862  (25  &  26  Yict> 
c.  102),  s.  47  :  "  Every  person  other  than  a  vestry 
or  district  board  intending  to  make  or  branch, 
a  sewer,  either  into  a  sewer  .  .  .  shall  in  tbe- 
first  instance  lay  the  plan  and  section  thereof 
before,  and  apply  for  the  sanction  of,  the  vesti-y 
or  district  board  .  .  .  and  no  sewer  shall  be 
begun  to  be  made  by  such  person  until  the 
sanction  in  writing  of  such  vestry  or  district 
board  shall  have  been  obtained."  What  was  done 
here  surreptitiously  prevents  this  being  a  '•  drain  " 
within  the  definition;  but  it  cannot  make  it  a 
"sewer"  without  the  board's  sanction.  The 
question  is — ^who  is  to  repair  it  ?  It  is  clear  that 
the  builder  could  not  have  been  heard  to  say  that 
it  was  not  a  "  drain "  for  the  purpose  of  taking 
advantage  of  his  own  wrong.  It  is  submitted, 
that  neither  can  the  defendant  take  advantage  of 
that  wrongful  act,  and  so  escape  a  liability  to 
repair  which  he  would  otherwise  be  subject  to. 
If    the    defendant  is    not   liable  to  abate  this 
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nuisance,  no  one  is,  as  it  is  clear  that  the  board 
are  not: 

Bateman  v.  Poplar  Board  of  Worls,  58  L.  T.  Rep. 
720;  37  Ch.  Div.  272. 

iJ.  Bray  for  the  i-eapoudent. — The  only  question 
iu  this  case  is,  whether  that  which  causes  the 
nuisance  is  in  fact  a  drain  or  a  sewer.  It  cannot  be 
a  drain,  because  it  drains  four  houses  without  any 
order;  and  everything  which  is  not  a  drain  is,  by 
the  definition,  a  sewei'. 

Channell,  Q.C.  in  reply. 

Lord  EsHEE,  M.R. — In  this  case  the  owner  of 
a  house  has  been  required  by  the  sanitary  autho- 
rity to  do  certain  drainage  works  on  his  premises, 
which  works  he  has  refused  to  do  ;  and  the  ques- 
tion whether  he  is  justified  in  so  refusing  depends 
upon  whether  that  which  he  is  called  upon  to 
repair  is  a  "drain"  or  a  "sewer"  witun  the 
interpretation  clause  of  the  Metropolis  Local 
Management  Act  1855.  The  house  in  question, 
together  with  five  others,  was  built  by  a  man 
named  Gatfield  in  1887.  Before  building  these 
houses,  he  sent  in  to  the  district  board  a  plan 
showing  the  system  of  di-ainage  which  he  pro- 
posed in  respect  of  them.  The  boai'd  passed  a 
resolution  that  the  proposed  plan  might  be  carried 
out,  subject  to  the  work  l«ing  executed  to  the 
satisfaction  of  their  surveyor.  Gatfield  thereupon 
proceeded  to  build  the  houses ;  but,  instead  of 
following  the  plan  which  had  been  sanctioned  by 
the  board,  according  to  which  the  drainage  of 
«ach  pair  of  houses  was  to  be  carried  by  a  sepa- 
rate drain  into  the  sewer,  he  makes  a  single  drain 
serve  for  draining  four  of  the  houses.  It  follows 
that  the  surveyor  of  the  board  did  not  go  to  see 
if  the  work  was  done  to  his  satisfaction.  It  has 
been  argued  that,  as  the  work  could  not  be  con- 
stantly done  under  his  supervision,  he  could  not 
test  whether  it  was  done  to  his  satisfaction,  and 
that  any  expression  of  such  satisfaction  on  his 
part  must  be  purely  formal.  I  do  not  accept  that 
buggestion.  In  my  opinion,  if  the  surveyor  had 
gone  to  see  whether  the  work  had  been  properly 
cai-ried  out  he  would  have  ascertained  that  it  had 
not  been ;  but  he  did  not  go.  Those  being  the 
facts,  and  the  Act  providing  that  any  drain  which 
drains  more  than  one  building,  unless  under  the 
order  of  the  district  board,  is  a  sewer,  it  is  clear 
that  Gatfield,  by  what  he  did,  in  fact  constituted 
this  receptacle  for  drainage  a  sewer  within  that 
definition.  Therefore,  if,  as  against  the  defen- 
dant, the  only  question  is  what  this  thing  is  in 
fact  within  the  meaning  of  the  Act  of  Parliament, 
the  summons  against  the  defendant  was  rightly 
dismissed.  The  defendant's  position  is  that,  as 
owner  of  a  house,  he  was  called  upon  to  remedy 
defects  in  its  drainage.  He  proceeded  to  do  so ; 
but,  upon  examining  that  which  he  is  required  to 
repair,  he  finds  that  it  drains  three  other  houses 
besides  his  own ;  that  it  is  in  fact,  therefore, 
a  sewer,  which  he  is  not  bound  to  repair ;  and 
lie  thei-enpon  declines  to  continue  the  work. 
What  ground  is  there  for  saying  that  there  is 
any  estoppel,  as  against  him,  which  prevents  his 
as.serting,  as  the  fact  is,  that  this  is  a  sewer? 
He  had  not  done  anything  wrong  in  the  matter. 
In  my  opinion,  all  we  have  to  do  is  to  say  that 
tills  is  a  sewer  within  the  defiidtion  in  the  Act. 
The  circumstance  that  the  man  who  built  the 
house  did  not  do  what  he  was  told  to  do  appears  to 
rue  to  be  altogether  immaterial  in  this  case.    The 


defendant  is  responsible  for  nothing  that  happened 
with  regard  to  the  original  execution  of  the 
drainage  works  when  the  house  was  built.  He 
finds  that  it  has  been  so  constructed  as  to  be  a 
sewer,  and  not  a  drain :  and  he  is.  therefore,  not 
liable  to  make  good  any  defects  in  it.  This  is  not 
the  least  like  the  case  which  was  put  in  argument, 
of  a  stranger  to  the  board  interfering  with  a  drain, 
and  connecting  it  with  the  drains  of  other  honaes 
without  the  knowledge  of  anyone.  That  state  of 
facts  would  raise  a  question  which  we  have  not 
to  decide  on  the  present  occasion.  In  this  case 
the  district  board  knew  that  the  work  was 
going  to  be  done,  and  it  was  only  by  their 
negligence  that  Gatfield  was  enabled  to  depart 
from  the  sanctioned  plan.  The  judgment  of  the 
Divisional  Court  was  right,  and  the  appeal  must 
be  dismissed. 

Kat,  L.J.— On  the  8th  Deo.  1894  Kershaw, 
one  of  the  sanitary  inspectors  for  the  Wands- 
worth District  Board  and  the  complainant  in 
this  case,  caused  the  defendant  to  be  served  •viih. 
a  notice  that  legal  proceedings  would  be  taken 
against  him  if  he  did  not  execute  certain  works 
necessary  for  abating  a  nuisance.  The  defendant 
not  having  complied  with  that  notice,  on  the  2l8t 
Jan.  1895  a  summons  was  taken  out  against  him 
by  Kershaw  charging  him  with  suffering  a 
nuisance,  namely,  a  foul  and  defective  combined 
drain  and  house  drains  connected  therewith,  to 
exist  on  his  premises.  Upon  that  summons,  tlie 
question  to  be  decided  was,  whether  the  particular 
conduit-pipe  which  caused  the  nuisance  was  a 
di-ain  or  a  sewer.  If  it  was  a  drain,  the  defendant 
was  liable  for  the  nuisance  caused  by  its  defective 
condition ;  if  it  was  a  sewer,  it  was  repairable,  not 
by  the  defendant  but  by  the  district  board. 
Sect.  250  of  18  &  19  Vict.  c.  120  is  imperative  in 
its  terms  :  "  The  word  '  drain '  shall  mean  and 
include  any  drain  of  and  used  for  the  drainage  of 
one  building  only  .  .  .  and  shall  also  include 
any  drain  for  draining  any  group  or  block  of 
houses  by  a  combined  opeiution  under  the  order 
of  any  vestry  or  district  board ;  and  the  word 
'  sewer '  shall  mean  and  include  sewers  and  drains 
of  evei-y  description,  except  drains  to  which  the 
word  '  drain '  interpreted  as  aforesaid  applies." 
The  question,  thei-efore,  comes  to  be  whether  this 
was  either  a  drain  used  for  the  drainage  of  one 
building  only,  or,  if  a  drain  for  draining  more 
than  one  buUding,  it  is  so  used  under  the  order 
of  the  boai-d.  If  it  is  neither,  the  magistrate  was 
right  iu  holding  that  the  defendant  was  not 
liable.  It  is  admitted  that  it  was  neither  the  one 
nor  the  other.  It  was  used  for  the  drainage  of 
four  buildings ;  and  it  was  not  so  used  under  the 
order  of  the  board,  because  the  board  sanctioned 
a  plan  by  which  two  houses  only  were  to  be 
drained  by  it,  and  on  the  form  of  notice 
to  the  board  of  proposed  new  buildings  issued 
by  them  to  Gatfield,  the  man  who  built  the  house, 
and  filled  up  by  liim,  there  appears  this  rule  of 
the  board  :  "  In  no  case  will  more  than  two  houses 
be  allowed  to  use  one  drain."  So  far,  therefore, 
from  there  beiui;  an  order  of  the  board  authoris- 
ing the  draining  of  four  houses  by  a  combined 
operation,  the  only  order  of  the  board  was 
expressly  limited  to  two  houses.  I  might  stop 
there,  because  that,  in  my  opinion,  is  the  only 
question  which  we  have  to  decide.  The  defendant 
says  that  he  is  not  liable,  because  this  is  not  a 
drain;    and,  in  my  opinion,  that  contention  is 
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right.  Bat  the  board  try  to  get  behind  tbat  by 
saying  tbat  the  connecting  this  drain  with  more 
than  two  houses  was  a  wrongful  act  on  the  part 
of  the  man  who  built  them,  and  that,  therefore, 
it  is  to  be  taken  to  be  a  drain  for  the  purpose  of 
this  summons.  I  cannot  follow  that  argument. 
The  only  question  upon  this  summons  appears  to 
me  to  be,  rebus  sic  slantibus,  is  this  a  drain  or  a 
sewer ."  The  case  of  the  board  is,  that  they  did 
not  know  that  the  drain  was  connected  with  the 
four  houses ;  but,  if  they  did  not  kuow  it,  that 
was  through  their  own  negligence.  We  are  not 
now  considering  a  case  in  which  a  vestry  or 
district  board  has  had  no  notice  that  any  building 
or  drainage  operations  were  about  to  be  carried 
out.  This  is  a  case  in  which  the  drain  has 
become  a  sewer  as  much  by  the  default  of  the 
sanitary  authority  as  by  the  default  of  the  party 
making  it.  And,  as  regards  the  person  against 
whom  the  present  proceedings  are  taken,  he  is  as 
innocent  as  anyone  could  possibly  be  of  any  re- 
sponsibility for  the  improper  carrying  out  of  the 
plan  that  had  been  sanctioned.  I  therefore  agree 
that  this  appeal  should  be  dismissed. 

Smith,  L.J. — In  this  case,  the  complainant,  a 
sanitary  inspector  in  the  Wandsworth  district, 
served  a  notice  upon  the  defendant  reqi\iring 
him  to  abate  a  nuisance,  and  for  that  purpose  to 
do  certuin  works  to  a  drain  upon  premises  of 
which  the  defendant  is  moitgagee  in  possession, 
and  in  respect  of  which,  therefore,  he  is  liable  as 
owner.  The  defendant,  upon  commencing  the 
work,  finds  that  that  which  causes  the  nuisance 
is  no  longer  a  drain,  but  has  become  a  sewer ;  in 
other  words,  that  it  is  not  used  for  the  drainage 
of  one  building  only,  or  for  a  group  of  houses 
under  the  order  of  a  district  board.  He  was  not, 
therefore,  bound  to  continue  the  work,  and  he 
accordingly  refused  to  do  so.  Thereupon  a 
summons  is  taken  out  against  bim  for  suffering  a 
nuisance  to  exist  on  his  premises  from  a  defective 
drain.  The  question  upon  that  summons  was, 
whether  that  which  caused  this  nuisance  was  a 
drain  or  a  sewer.  The  definition  clanse  in  the 
Act  says  clearly  that  certain  things  shall  be 
'■  drains,"  and  every  other  desci'iption  of  sewers 
and  drains  shall  be  "  sewers."  Counsel  for  the 
appelLmt  admitted  that  this  was  not  a  "drain" 
within  the  words  of  the  definition.  He  would 
not,  however,  admit  that  it  was  a  "  sewer."  But 
I  do  not  think  that  he  satisfactorily  explained 
how  that  could  be  iu  the  face  of  the  words  of  the 
Act  that  everything  which  was  not  a  "  drain  " 
within  the  definition  was  to  be  a  "  sewer."  His 
argument  seemed  to  be,  that  it  could  not  lie  a 
sewer  l^ecause  a  sewer  cannot  be  made  without 
the  leave  of  the  board.  But  I  do  not  see  that. 
It  ought  not  to  be ;  but  if  it  is  in  fact  made 
without  the  proper  sanction  in  writing  having 
been  obtained,  it  is  not  the  less  a  sewer  within 
the  definition,  because  of  the  illegal  act  of  the 
person  who  made  it.  It  seems  to  me  that  in  this 
case  the  district  board  have  got  themselves  into 
the  difficulty  by  not  taking  care  that  the  drains 
were  inspected  by  their  surveyor  before  they  were 
covered."  I  think  that  this  is  a  sewer  within 
the  definition  in  sect.  250  of  the  Metropolis  Local 
Management  Act  18-35 ;  that  the  magistrate  and 
the  Divisional  Court  were  therefore  right  in 
holding  that  the  defendant  was  not  liable ;  and 
that  this  appeal  must  be  dismissed. 

Appeal  dismissed. 


Solicitors  for  the  appellants,  W.  W.  Young 
and  Son. 

Solicitors  for  the  respondent,  Oi~iffinhoqfe  and. 
Brewster. 


June  26  and  July  19, 
(Before  Kat  and  Smith,  L.JJ.) 

HOWORTH   V.  SUTCLIFFK.  (a) 
APPEAX   FROM    THE    QUEEN'S    BENCH    DIVISION. 

Practice— Costs — Action  of  tort — Title  to  here- 
ditaments^—Jurisdiction  of  County  Court — 
County  Courts  Act  1888  (51  *  62  Vict.  c.  43),. 
««.  56,  60, 116. 

In  an  action  brought  in  the  High  Court  for  damage- 
to  the  plaintiff's  reversion  in  certain  heredita- 
ments, the  value  of  which  exceeded  502.  by 
the  year,  by  reason  of  the  interference  by  the 
defendant  with  the  flow  of  water  in  a  pipe  passing 
through  the  defendant's  land  and  supplying 
the  hereditaments,  the  defendant  denied  the 
plaintiff's  title  to  the  pipe  and  flow  of  water,  and, 
while  denying  liability,  paid  40s.  into  court. 
The  plaintiff  took  out  the  40s.  in  satisfaction  of 
his  claim. 

Held,  that  the  title  to  a  hereditament  was  in  ques- 
tion within  the  meaning  of  sect.  56  of  the  County  . 
Courts  Act  188S,  and.  therefore,  as  the  action 
could  not  have  been  commenced  in  a  County 
Court,  the  plaintiff  was  entitled  to  his  costs  of 
action,  and  »ec<.  116  of  the  County  Courts  Act 
did  not  apply. 

This  was  an  appeal  from  an  order  of  Pollock,  B.. 
at  chambers,  affirming  a  decision  of  the  master, 
who  had  refused  to  tax  the  plaintiff's  costs  of 
action. 

The  action  was  brought  in  the  High  Court,  and 
by  his  statement  of  claim  the  plaintiff  alleged 
that  he  was  owner  in  fee  simple  of  a  mill  and  a 
public-house,  at  Todmorden,  in  the  county  of 
York,  which  were  in  the  occupation  of  his  tenants, 
and  that  he  was  also  owner  of  a  pipe  running  in 
part  through  land  of  the  defendant,  and  was- 
entitled  to  the  flow  and  exclusive  use  and  benefit 
of  a  stream  of  water  conveyed  along  the  said  pipe 
to  his  premises  for  the  use  in  succession  of  the 
tenants  and  occupiers  of  the  public-house  and  of 
the  tenants  and  occupiers  of  the  mill ;  that  the 
defendant  in  the  year  1878  secretly  and  wrong- 
fully broke  and  stopped  the  said  pipe,  and  diverted 
the  water  conveyed  along  the  same,  and  in  the 
year  1882  secretly  and  wrongfully  made  a  further 
break  in  the  pipe,  and  further  diverted  the  water 
conveyed  along  the  same  at  another  point ;  that 
the  defendant  had  continued  to  divert  the  water 
as  aforesaid ;  and  that  the  plaintiff's  reversion  in 
his  premises  was  thereby  damaged;  and  he  claimed 
damages  and  an  injunction. 

By  his  statement  of  defence  the  defendant 
refused  to  admit  the  plaintiff^s  title  to  the  pre- 
mises mentioned,  and  to  the  said  pipe  and  flow  of 
water,  and  he  alleged  that,  in  1882,  by  arrangement 
with  one  BaiTaclough,  who  was  then  the  occupier 
and  lessee  of  the  public-bouse,  he  diverted  water 
from  the  pipe  to  supply  his  stable,  but  that  such 
diversion  was  discontinued  in  1894,  during  the 
continuance  of  Barraclough's  lease,  and  save  as 
aforesaid  he  denied  the  commission  by  him  of  the 
acts  complained  of. 


(a)  Ileport«d  by  E.  Makley  Sxitu,  Esq.,  Buriater-«t-Law. 
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He  also,  while  denying  liability,  brought  into 
•court  4011.,  and  said  that  that  eum  was  sufficient 
to  satisfy  the  plaintifFs  claim. 

The  plaintiff  took  the  408.  out  of  court  in  satis- 
faction of  his  claim,  and  brought  in  his  bill  of 
costs  in  the  action  to  be  taxed. 

The  master  refused  to  tax  upon  the  ground  (hat 
the  plaintiff  was  deprived  of  his  costs  by  the 
County  Courts  Act  1888,  because  he  had  re- 
covered less  than  101.  in  an  action  of  tort  which 
could  have  been  commenced  in  a  County  Court. 

Pollock,  B.  at  chambers  affirmed  this  decision 
of  the  master,  but  gave  leave  to  appeal. 

The  plaintiff  appealed. 

It  was  admitted  that  the  value  of  the  heredita- 
ments in  respect  of  which  the  easement  was 
■claimed  exceeded  the  sum  of  502.  by  the  year. 

Scott  Fox  for  the  plaintiff. — The  plaintiff's  title 
io  the  hereditaments  has  been  denied,  and  is  there- 
fore in  question.  Consequently  the  action  could 
not  have  been  commenced  in  the  County  Court, 
and  the  plaintiff  is  entitled  to  his  costs  of  bringing 
it  in  the  High  Court : 

Bawlnns  v.  Butter,  (1892)  1  Q.  B.  668. 

C.  A.  RusteU  for  the  defendant. — This  action 
might  have  been  commenced  in  the  County 
•Court,  It  is  not  enough,  in  order  to  bring  a  case 
"within  sect.  56,  to  show  that  it  is  possible  that 
"the  title  to  hereditaments  may  come  in  question. 
Any  action  of  trespass  to  land  may  possibly  bring 
'into  dispute  a  question  of  title  to  hereditaments. 
It  is  only  at  the  hearing  that  the  question  of  title 
iirises.  The  action  could  have  been  commenced 
in  the  County  Court,  and  the  judge  would  have 
had  jurisdiction  to  try  the  case  until  it  appeared 
-that  a  question  of  title  was  actually  involved. 
Then  he  would  have  struck  the  case  out : 

Latham  v.  Bpedding,  17  Q.  B.  440  j 

Sewell  V.  Jona,  19  L.  J.  372,  Q.  B. 

The  defendant  could  not  set  up  any  title  in 
himself  or  anyone  else,  and  therefore  the  title 
was  not  "  in  question,"  i.e.  "  in  dispute,"  in  the 
;action : 

Re  Emery  v.  Bamett,  4  C.  B.  N.  S.  422 ; 

Mountnoy  v.  Cottiar,  1  E.  &  B.  630. 

Cur.  adv.  vult. 
July  19. — TCay,  L.J.  delivered  the  following 
-written  judgment: — The  master  in  this  case  de- 
vlined  to  tax  the  plaintiff's  costs  of  the  action  on 
the  ground  that  the  action  was  for  a  tx)rt,  and 
-that  the  plaintiff  only  i-ecovered  21.  damages. 
Pollock,  B.  agreed  with  the  master,  but  gave 
leave  to  appeal.  If  the  action  was  improperly 
brought  in  the  High  Court,  this  decision  is  right. 
It  was  an  action  by  one  who  claimed  to  be  owner 
in  fee  simple  of  a  mill  and  public-house  situate  at 
Todmorden,  in  the  county  of  York,  and  also 
-<;laimed  to  be  owner  of  a  pipe  p»«sing  through  the 
defendant's  land,  and  to  be  entitled  to  the  flow  of 
water  through  it  exclusively.  The  alleged  tort 
was  that  the  defendant  had  diverted  the  water 
from  this  pipe  in  his  own  land.  It  was  argued 
that  this  is  not  like  an  ordinary  action  of  trespass 
in  which  occupation  of  the  tenement  is  all  that 
need  be  proved,  the  title  not  coming  at  all  in 
Oiiestion.  The  plaintiff  was  not  in  occupation. 
His  tenant  was,  and  the  plaintiff  sued  for  injury 
to  his  reversion.  Unless  the  defendant  admitted 
it,  the  plaintiff,  it  was  argued,  would  be  obliged 
to  prove  his  title  to  the  pipe  and  flow  of  water 


through  the  defendant's  land.  In  fact,  the  defen- 
dant by  his  pleading  refused  to  admit  this,  bnt 
he  said  that  he  had  diverted  the  water  with  the 
consent  of  the  occupier  of  the  pnblic-house,  and 
that  such  diversion  has  since  been  dtscontinned 
during  the  lease  under  which  such  occupier  held, 
and  he  never  intended  to  renew  it,  and  the  defen- 
dant, denying  liability,  paid  into  court  40».  The 
plaintiff  was  satisfied  with  this.  He  took  the  40>. 
out  of  court,  and  applied  to  have  his  costs  of  the 
action  taxed.  Reference  is  made  to  sects.  56,  60, 
and  116  of  the  County  Courts  Act  1888,  and  to 
various  cases  which  I  will  proceed  to  consider, 
premising  only  that  it  seems  to  me  important  to 
put,  if  possible,  such  a  construction  upon  the  Act 
as  will  enable  a  plaintiff  to  judge,  when  he  brings 
his  action,  whether  he  should  bring  it  in  the  Hiffh 
Court  or  in  the  County  Court.  Sect.  56  of  the 
County  Courts  Act  1888  provides  that  actions 
for  a  debt,  demand,  or  damage,  not  exceeding  50J., 
may  be  commenced  in  a  County  Court,  provided, 
amongst  other  things,  the  title  to  any  corporeal 
01*  incorporeal  hei'editament  shall  not  oe  in 
question,  unless,  by  sect.  60,  the  annual  value  of 
such  hereditament  shall  not  be  more  than  501.  a 
yeai',  or,  in  the  case  of  an  easement,  the  value  of 
the  hereditament  in  respect  of  which  the  ease- 
ment is  claimed  shall  not  exceed  that  annual  sum. 
Then  sect.  116  provides  that  if,  in  an  action  of 
tort  brought  in  the  High  Court  which  could  have 
been  commenced  in  the  County  Court,  the  plaintiff 
recovers  less  than  102.,  he  is  not  to  have  any  costs 
unless,  amongst  other  things,  the  High  Court 
allows  costs.  In  Sewell  v.  Jones  (19  L.  J.  372. 
Q.  B.),  the  action  was  to  recover  damages  for 
trespass.  A  motion  was  made  for  a  prohibition 
by  the  defendant  on  the  ground  that  the  land  on 
which  the  alleged  trespass  was  committed  belonged 
to  him,  and  the  rule  for  a  prohibition  was  made 
absolute.  In  Latham  v.  Spedding  (17  Q.  B.  440) 
it  was  held  that,  in  an  action  of  trespass,  a  plea  of 
not  possessed  did  not  raise  a  question  of  tiUe.  In 
Mountnoy  v.  Collier  (1  E.  &  B.  630)  a  tenant,  in 
answer  to  an  action  for  use  and  occupation,  sought 
to  prove  that,  before  the  time  refen-ed  to,  his 
landlord's  title  had  expired,  and  it  was  held  that 
this  did  put  the  plaintiff's  title  in  qaestion. 
In  Emery  v.  Barnett  (4  C.  B.  N.  S.  423),  in  an 
action  for  rent,  the  defendant  had  left  the  premises. 
and  it  was  held  that  if  he  left  voluntarily  no 
question  of  title  was  raised,  but  otherwise  if  he 
was  ejected  by  title  paramount.  In  Williams  v. 
Jones  (15  L.  T.  Rep.  248)  the  defendant,  in  answer 
to  an  action  for  removing  stone  from  the  plain- 
tiff's land,  set  up  an  Inclosure  Act,  by  which  he 
alleged  that  the  stone  was  reserved  to  him.  This, 
it  was  held,  raised  a  question  of  title.  In 
Hawkins  v.  Butter  (1892)  (1  Q.  B.  668)  it  was  held 
that,  in  an  ordinai-y  action  for  trespass,  where 
possession  only  need  be  proved  by  the  plaintiff, 
his  title  does  not  come  in  question ;  and  it  was 
farther  decided  that  the  easement  referred  to  in 
sect.  60  of  the  County  Court«  Act  1888  does  not 
apply  to  a  public  right  of  way,  but  only  to  an  ease- 
ment where  there  is  a  dominant  and  servient 
tenement,  and  the  value  of  either  does  not  exceed 
50L  a  year.  If  this  were  a  simple  action  of  tres- 
pass, in  which  the  plaintiff  need  only  allege  and 
prove  possession,  his  title  would  not  come  in 
question,  even  if  the  defendant  pleaded  that  the 
plaintiff  was  not  possessed.  In  such  an  action 
the  title  would  only  come  in  question  if  the  defen- 
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dant  set  up  a  title  in  himself  to  the  locus  in  quo. 
The  plaintiff  here  snee  for  injury  to  his  reversion, 
and  the  defendant  seta  up  a  right  to  take  the 
water  bj  acrreement  with  a  former  tenant  of  the 
plaintiff.  That  raises  at  once  the  question  whether 
such  agreement  wajs  binding  on  the  plaintiff ;  in 
other  words,  whether  by  such  an  agreement  the 
defendant  acquired  a  title  against  him,  and  this 
ia  clearly  a  question  of  title  which,  if  the  plaintiff 
had  not  accepted  the  408.,  must  have  been  decided 
ut  the  trial.  I  think,  therefore,  that  on  these 
pleadings  the  plaintiff's  title  was  put  in  question, 
and  that  the  case  could  not  be  tried  in  a  County 
Court,  and  that  the  plaintiff  is  therefore  entitled 
to  the  costs  of  the  action. 

Smith,  L.J.  delivered  the   following  written 
judgment : — The  question  is  whether  this  action, 
which  has  been  brought  in  the  High  Court,  could, 
within  the  meaning  of   sect.  116  of  the  County 
Courts  Act  1888,  have  been  commenced  in  a  County 
Court,  for,  if  it  could,  it  being  an  action  of  tort, 
and  the  plaintiff  having  recovered  only  40s.,  he  is 
not  entitled  to  any  costs,  whereas  if  the  action 
«onld  not  have  been  commenced  in  a  County  Court 
the  plaintiff  is  entitled  to  costs,  and  to  have  them 
taxed  against  the  defendant.    Ajs  I  understand 
the  Act  and  the  cases  thereon,   the  law  as  to 
whether  an  action  brought  in  the  High   Court 
«ould  have  been  commenced  in  a  County  Court 
depends  upon  whether,  if  the  action  were  brought 
and  tried  in  a  County  Court,  the  title  to  a  cor- 
poreal or  incorporeal  hereditament  exceeding  in 
valne  502.  by  the  year  would  in  reality  come  in 
question.    It  it  would,  then  the  action  could  not 
have  been   commenced  in  a  County  Court  within 
the  meaning  of  the  section,  for  by  sects.  56  and  60 
the  County  Court  would  have  no  jurisdiction  to 
tiy  it.    It  is  agreed  that  in  this  case  the  value  of 
the  hereditaments  exceeded  bOl.  by  the  year,  but 
it  was  argued  for  the  defendant  that  no  title  to 
any  hereditament  in  reality  came  in  question.    It 
has  been  held,  and  in  this  I  agree,  that  the  mere 
assertion  by  the  plaintiff  of  title  to  a  hereditament 
of  over  502.  in  value  by  the  year  is  not  sufficient 
to  show  that  the  action  could  not  have  been  com- 
menced in  the  County  Court ;  but,  in  order  to  show 
that  the  plaintiff  could  not  sue  in  the  County 
Court,  he  must  establish  the  fact  that  a  question 
of  iiUe  did  really  and  bond  fide  come  in  issue ; 
not  merely  that  the  defendant  had  so  pleaded  that 
it  possibly  might  do  so,  but  that  it  in  reality  must 
do  80:  (Laiham  v.  Spedding,  17  Q.  B.,  at  p.  440.) 
Now,  the  plaintiff's  case  is  that  at  the  time  of  the 
committing  by  the  defendant  of  the  wrongs  com- 
plained of.  the  plaintiff  was  owner  in  fee  oi  a  mill 
and  of  a  pipe  connected  therewith  which  was  situate 
under  the  defendant's  land,  and  as  such  owner  was 
entitled  to  the  exclusive  use  of  the  water  con- 
veyed by  that  pipe  to  his  mill  for  the  use  of  his 
tenants,  and  that  in  the  years  1878  and  1882  the 
defendant  secretly  and  wrongfully  bored  into  the 
pipe   and   tapped    the    water    running    therein, 
whereby  the  plaintiff's  title  to  the  pipe  and  to  the 
exclusive  use  of  the  water  running  therein  has 
been  interfered  with,  and  his  reversion  in  the 
mill  has  been  injured.    All  these  allegations  are 
pnt  m  issue  by  the  defendant,  and  in  addition  he 
8^  up  a  leave  and  licence  by  the    plaintiff's 
teiuuits  to  him  to  do  what  is  complained  of.  and 
he  also,  bnt  without  admitting  liability,  pays  40». 
into  court.    The  question  is,  conid  the  plaintiff 
sncoeed  in  this  action  by  mere  proof  that  he 


was,  when  the  wrongful  acts  were  committed,  in 
possession  of  the  mill  by  his  tenants  who  were 
then  enjoying  the  use  of  the  water?  If  such 
proof  would  suffice,  I  should  hold  again,  as  I  did 
m  Hawkins  v.  Butter  (1892)  1  Q.  B.  668),  that 
title  to  a  hereditament  did  not  come  into  question 
within  the  meaning  of  the  section.  But  would  it 
suffice  9   Suppose  the  plaintiff  went  to  trial  merely 

E roving  that  he  was  in  possession  of  the  mill  by 
is  tenants,  who  were  enjoying  the  water,  how 
would  that  prove  that  the  pipe  under  the  defen- 
dant's land  was  the  plaintiff's  property,  and 
that  the  defendant  was  in  the  wrong  in  boring 
into  the  pipe  which  was  upon  his  own  landP  U 
would  prove  nothing  of  the  kind,  and  in  my 
judgment  if  the  plaintiff  proved  nothing  more 
than  possession  of  the  mill  he  ought  to  be  non- 
suited. It  should  be  observed  that  the  plaintiff 
could  never  prove  that  he  or  his  tenants  were  in 
possession  of  the  pipe,  for  this  was  under  the 
defendant's  land,  and  not  in  his  possession  or  that 
of  his  tenants.  As  the  plaintiff  cannot  establish 
his  case  by  proving  a  mere  possessory  title,  I  am 
of  opinion  that  he  must  go  further  and  prove 
what  is  his  title  to  the  mill  and  pipe.  This  being 
disputed,  the  title  to  a  hereditament  within  the 
meaning  of  the  Act  must  come  in  question.  It  is 
true  that  the  plaintiff  has  taken  out  of  court  the 
40s.  paid  in  by  the  defendant,  with  a  traverse  of 
the  plaintiff's  title,  as  adequate  damages  for  the 
loss  he  has  sustained  by  the  alleged  wrongful 
acts  of  the  defendants ;  but  how  does  this  nukke 
the  action  one  which  could  have  been  commenced 
in  the  County  Court,  for,  had  it  been  tried  there, 
the  County  Court  would  have  had  no  jurisdiction 
to  try  even  whether  the  40».  was  sufficient  or  not, 
for  this  never  could  have  been  ascertained  until 
the  plaintiff's  right  to  the  pipe  and  mill  had  been 
tried  out  P  Kay,  L.J.  has  gone  through  the  cases, 
and  I  do  not  refer  to  them  again.  In  my  judg- 
ment, this  appeal  must  be  allowed,  with  costs  here 
and  below,  and  the  plaintiff  is  entitled  to  have  his 
costs  ta.sed  against  the  defendant. 

Appeal  allowed. 

Solicitor  for  the  plaintiff,  Trenam,  for  Soger, 
Todmorden. 

Solicitor  for  the  defendant.  Lambert  KirTcman, 
for  Eastwoods  and  Sntcliffes,  Todmorden. 


Friday,  Aug.  9. 

(Before  Lord  Eshek.  M.B.,  Kay  and 

Smith,  L.JJ.) 

Be  STOaDON  ;   Ex  parte  Leiqh.  (a) 

APPEAL  IN   BANKEUPTCY. 

Bankruptcy — Form  of  bankruptcy  notice — Address 

of  creditor — Bankruptcy    Act    1883   (46   &  47 

Viet.  c.  52), «.  4,  sub-sect.  1  (g). 

A  bankruptcy  notife  must  contain  an  address  of 

the  creditor  at  which    the   debtor  can  pay,  or 

secure,  or  compound  for  the  debt. 
Therefore,  where  the  address  of  the  creditor  given 

in  a  bankruptcy  notice  was  "  White's  Club,  St. 

James's,"  and  the  creditor  was  out  of  England 

at  the  service  of  the  notice  and  for  seven  days 

after : 
Held,  that  the  notice  was  bad  on  account  of  the 

insufficiency  of  the  address. 

(•)  BeporMd  by  £.  Manlky  Shith,  Esq.,  Buriater-at-Lkw. 
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This  was  an  appeal  fi-otu  a  decision  of  Mr. 
Registrar  Linklater  dismissing  a  banltrnptcy 
petition.  The  petition  was  founded  upon  the 
non-compliance  by  the  debtor  with  the  require- 
ments of  a  bankruptcy  notice  which  the  creditor 
had  served  upon  him. 

The  bankruptcy  notice  was  in  the  form  ^ven 
in  the  Bankruptcy  Rules  1886,  and  required  the 
debtor  within  seven  days  after  service  thereof  "  to 
pay  to  Richard  Cecil  Leigh,  of  White's  Olnb,  St. 
James's,  S.W.,  the  sum  of  2525J.  6».  lOd.,  claimed 
by  him  "  as  l^eing  the  amount  due  on  a  final 
judgment  obtained  by  him  against  the  debtor  in 
the  Supreme  Court,  dated  the  12th  June  1895,  &c. 

At  ttie  time  of  the  service  of  the  notice,  and 
during  the  seven  following  days,  the  creditor  was 
travelling  on  the  Continent. 

It  was  stated  that  he  had  no  other  address  in 
England  besides  "White's  Club. 

The  notice  bore  on  it  the  names  of  Messrs. 
Mason  and  Edwards,  as  solicitors  for  the 
judgment  creditor,  and  they  held  a  power  of 
attorney  to  act  for  him  in  the  matter.  It  was 
stated  that  the  debtor  had  had  dealings  with 
Messrs.  Mason  and  Edwards  as  solicitors  for  the 
judgment  creditor,  and  that  he  was  aware  that 
they  held  a  power  of  attorney  to  act  for  him. 

The  registrar  dismissed  the  petition  foimded 
upon  the  debtor's  non-compliance  with  the 
requirements  of  the  notice  upon  the  ground  that 
the  notice  did  not  give  any  sufiicient  address  of 
the  creditor. 

The  creditor  appealed. 

Cooper  Willis,  Q.C.  for  the  creditor. — The 
address  given  is  quite  sufficient.  The  form  only 
requires  some  address  to  be  given.  If  the  debtor 
had  gone  to  White's  Club  and  inquired  for  the 
creditor  he  would  have  been  referred  to  the  cre- 
ditor's solicitors,  who  had  a  power  of  attorney  to 
deal  fully  with  the  matter.  No  other  address  in 
England  than  White's  Club  could  have  been  given, 
as  the  creditor  had  no  residence  in  England : 
Lambe  v.  Smythe,  15  M.  &  W.  433. 

Herbert  Beed,  Q.C.  and  Frank  Mellor,  for  the 
debtor,  were  not  called  upon. 

Lord  EsHEE,  M.B. — I  think  that  this  bank- 
ruptoy  notice  was  defective.  No  such  address  of 
the  judgment  creditor  is  mentioned  in  it  as  was 
intended  by  the  Act  should  be  given.  None  of 
the  things  which  the  debtor  is  inquired  by  the 
Act  and  the  notice  to  do  could  have  been  done  at 
White's  Club.  For  the  purposes  of  the  Act  such 
an  address  as  is  given  here  is  no  address  at  all. 
The  appeal  must  be  dismissed. 

Kay,  L.J. — I  agree.  It  is  not  a  sufficient  com- 
pliance with  the  statutory  requirements  to  give  in 
a  bankmptoy  notice  an  address  of  the  judgment 
creditor  at  which  he  can  only  be  heard  of,  and 
where  he  will  not  himself  be  found.  The  notice 
requires  the  debtor  to  pay  the  debt,  or  else  to 
secure  or  compound  for  it  within  seven  days  after 
service  of  the  notice,  and  if  the  debtor  does  not 
comply  he  will  be  made  banknipt.  If  the  only 
address  of  the  creditor  in  the  notice  is  one  at 
which  the  debtor  can  only  hear  about  his  creditor, 
and  cannot  pay  the  debt,  or  secure  or  compound 
for  it,  then  there  is  no  sufficient  address  given  to 
satisfy  the  statutory  requirements.  It  is  admitted 
that  the  creditor  in  this  case  was  not  in  England 
at  any  time  during  the  seven  days  mentioned  in 
the  notice,  and  it  would  be  monstrous  to  make 


the  debtor  a  bankrupt  upon  (he  non-compliasce 
with  this  bankraptoy  notice,  when  he  could  not 
possibly  have  complied  with  it,  and  paid  the  d«bt 
within  the  seven  c&ys  of  its  service. 

Smith,  L.J. — I  entirely  agree. 

Appeal  dismitsed. 

Solicitors  for  the  creditor.  Mason  and  Edaardt. 

Solicitor  for  the  debtor,  C.  H.  Soames. 


HIGH    COURT    OF   JUSTICE. 

OHANCEET  DIVISION. 
June  22,  29,  July  2  and  23. 
(Before  Stieling,  J.) 
£e  The  London  and  New  Yoek  Intestotkt 

Coepoeation  (Limited  and  Reduced),  [a) 
Company — Reduction  of  capital — Incidence  of  hut 
— Founders'  ordinani  and  preference  sham- 
Extinguishment  of  founders'  shares — Baiifita- 
Hon  of  director's  resolution  for  issue  ofpreferertcr 
shares — Compan''.es  Acts  1867  and  1877. 
The  capital  of  an  investment  company  registereiin 
1889  tea*  fixed  by  the  memorandum  of  astocia- 
Hon  at  1,000,000?.,  divided  into  founderi 
ordinary  and  preference  shares,  all  issued  an/ 
fully  paid.  The  preference  shares  were  to  hiri 
5  per  cent.,  then  the  ordinary  shares  were  to  takt 
7  per  cent.,  and  any  profits  remaining  vcert  to  f) 
equally  between  founders'  and  ordinary  ahant. 
Until  1894  the  preference  shareholders  hai 
received  5  per  cent.  The  ordinary  shares  kad 
received  from  5  <o  8  per  cent,  down  to  1893.  W 
nothing  in  1894.  In  the  first  year  of  the  tots- 
pany's  existence  the  holders  of  foxmders'  skins 
received  a  sum  equal  to  1  per  cent,  on  tk 
ordinanj  shares,  and  since  that  year  n^thit}. 
Vahiations  of  the  securities  and  invesimeiUthld 
by  the  company  were  made,  and  showed  a  het(^' 
251,000?.  No  special  resolutions  for  the  issue  <^ 
the  preference  shares  had  been  passed prewHuli 
to  their  issue,  but  resolutions  ratifying  the  ist*t 
were  passed  afterwards.  Upon  a  petition  for  tkt 
sanction  of  the  court  to  a  scliemefor  rediution  d 
capital,  passed  by  a  large  majority  of  all  dattf 
of  shareholders,  by  which  the  loss  was  to  fail 
■  first  on  the  founders'  shares  and  then  on  tkt 

ordinanj  shares : 

Held,  upon  the  construction  of  the  memorandum  if 

association,  that  the  company  could  ratify  tt« 

issue   of  preference    shares,  and    had,  in  fttl, 

ratified  it,  and  that,  under  </*c   eireumstantet. 

there  was  nothing  inequitable  or  unjust  in  th« 

scheme    within  the    meaning   of  British  ani 

American  Trustee  and  Finance   Companv  r. 

Cowper  (70  L.  T.  Rep.  882;   (1894)  A.  C.3WI. 

and  applying  the  rule  as  to  the  incidence  of  («» 

laid  down  by    Cotton,  L.J.  in   Bunnatyne  r. 

Direct  Spanish  Telegraph  Company  (55  L.  T, 

Rep.  71(5 ;  .34  Ch.  Div.  287).  and  by  ChUty.  J.  i* 

Re   Floating  Dock  Company  of  St  Thoni« 

(1895)  1  Ch.  691 ;    64  L.  J.  361,  Ch.)  the  «irf 

could  sanction  the  reduction  proposed. 

This  was  a  petition  presented  by  the  London 

and  New  York  Investment  Corporation,  to  obtiua 

the  sanction  of  the  court  to  certain  resolution* 

duly  passed  for  the  reduction  of  capital,  on  U*' 

(a)  Beported  by  Johm  Sandeisok,  Esq.,  Ecrrister-u-Ur 
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j;ronnd  that  paid-np  capital  to  the  amount  of 
251,0002.  had  been  lost.  The  company  was  rens- 
tered  under  the  Companies  Acts  on  the  11th  Oct. 


The  objects  for  which  the  company  was  estab- 
lished, as  defined  by  its  memorandum  of  associa- 
tion, included  (amongst  others)  the  two  following : 

(a.)  To  ikiae  money  by  share  capital  and  inTest  the 
amoant  thereof  in  or  npon  or  otherwiae  to  aoqnire  and 
liold  any  bonds,  atooks,  obligations,  or  secnritiea  of 
foreign  or  colonial  or  British  goTemments,  states, 
dominions,  sovereigns,  provinces,  monioipalities,  corpora- 
tiona,  mlera,  or  public  anthoritieB,  or  the  bonds, 
debentnree,  debentnre  stocks,  scrip,  obligations,  shares, 
stocks,  whether  preference  or  ordinary  and  whether 
fully  paid  or  not,  or  securities  of  gas,  water,  railway, 
and  o^her  oompanies,  ships,  oanala,  pubUc  works,  and 
ondertaktDgs  incorporated  or  estabUshed  by  Act  of 
Parliament,  Boyal  Charter,  or  under  the  Joint  Stock 
Companies  Acta  in  EnirUuid  or  the  Colonies,  or  by  State 
anthorify,  or  nnder  the  laws  of  any  foreign  conntry  or 
State  and  in  or  npon  real  estate,  and  whether  by  way  of 
contributory  mortgage  or  otherwise. 

(6.)  To  act  as  agents  or  trustees  for  joint-stock  and 
other  companies,  corporations,  states,  or  municipalities, 
whether  domiciled  in  the  United  Kingdom  or  elseirhere, 
in  the  issue  of  their  shares,  stock,  bonds,  debentures, 
and  debenture  stock,  and  the  undertaking  and  guarantee- 
ing of  such  issues  and  the  guaranteeing  to  the  holders 
the  due  payment  of  principal  and  interest  of  debentures 
and  debenture  stock,  and  the  making  of  loans  npon  the 
seenrity  thereof  either  to  private  persons  or  public 
companies.  Provided,  however,  that  this  clause  shall 
not  authorise  the  company  to  act  as  trustee  or  make 
directly  or  indirectly  any  such  issue  as  aforesaid  within 
the  United  Kingdom  of  Qreat  Britain  and  Ireland, 
except  through  the  Trustees,  Executors,  and  Seourities 
Insurance  Corporation  Limited,  or  their  nominees,  but 
an  issue  within  such  kingdom  may  be  guaranteed  by  the 
company. 

By  clause  5  of  the  memorandum  of  association 
it  was  declared  that 

The  nominal  capital  of  the  company  is  1,000,000(., 
divided  into  100,000  shares  of  101.  each,  of  which  200 
■hall  be  founders'  shares,  50,000  shall  be  preferred 
shares,  and  the  remaining  49,800  ordinary  shares. 

AH  this  capital  had  now  been  issued  and  was 
fully  paid  up. 

Clause  7  of  the  memorandum  of  association 
contained  the  following  provisions : 

(6.)  There  shall  first  be  paid  out  of  the  net  profits  of 
the  company  in  each  year  to  the  holders  of  the  preferred 
shares  a  cumulative  preferential  dividend,  at  a  rate  not 
exceeding  51.  per  cent,  per  annum  on  the  amount  paid-up 
thereon  for  the  time  being,  (c.)  There  shall,  in  the  next 
place,  be  paid  out  of  the  net  profits  of  the  company  to 
the  holders  of  ordinary  shares  a  dividend  at  the  rate  of 
'  yet  cent,  per  annum  on  the  amount  paid  up  thereon  for 
the  time  being,  (d.)  After  these  payments,  and  providing 
for  the  further  remuneration  of  the  directors,  one  moiety 
■hall  belong  to  the  holders  of  founders'  shiires,  and  the 
residue  shall  belong  to  the  holders  of  ordinary  shares. 
(/.)  Any  of  the  original  shares  and  any  new  shares  from 
time  to  time  to  be  created  may  (but  subject  always  and 
without  prejudice  to  the  rights  of  the  holders  of  the 
fonnders'  shares  who  shall,  in  each  and  every  year, 
receive  their  interest  or  dividends  as  herein  expressed) 
from  time  to  time  be  issued  with  any  such  guarantee 
or  any  such  right  of  preference  whether  in  respect  of 
dividend  or  of  repayment  of  capital  or  both  or  any  such 
other  special  privilege  and  advantage  over  any  shares 
previonsly  issued  or  then  about  to  be  issued,  or  at  such 
s  premium  or  with  such  deferred  rights  as  compared 
with  any  shares  previously  issued  or  then  about  to  be 


issued,  or  subject  to  any  such  conditions  or  provisions, 
and  with  any  special  right  or  without  any  right  of 
voting,  and  generally  on  such  terma  as  the  oompany  may 
from  time  to  time,  by  special  resolution,  determine. 

Art.  7  of  the  articles  of  association  was  in 
these  terms : 

The  founders'  shares  shall  entitle  the  holders  thereof 
to  such  dividends  and  other  interest  in  the  profits  of  the 
company  as  is  defined  by  the  memorandum  and  articles 
of  association ;  but,  except  in  the  oase  of  liquidation, 
they  shall  not  entitle  the  holders  thereof  to  any  share  in 
the  capital  of  the  company  beyond  the  actual  amount 
paid  up  or  duly  credited  as  paid  up  upon  them. 

Art.  169  was : 

In  any  winding-up  of  the  oompany  the  holders  of 
founders'  shares  shall  be  entitled  (as  between  them- 
selves and  holders  of  preferred  and  ordinary  shares)  to 
one  moiety  of  any  assets  of  tbe  oompany  remaining 
after  the  payment  and  discharge  of  the  debts  and 
liabilities  of  the  company,  and  the  repayment  to  the 
holders  of  preferred  and  ordinary  shares  of  the  amount 
paid  up  or  credited  as  paid  up  on  such  shares,  together 
with  the  costs  of  winding-up ;  provided  always  that  in 
the  division  of  any  reserve  fund  under  this  clause  the 
founders  shall  be  entitled  to  one  moiety  of  any  portion 
of  suoh  reserve  fund  arising  from  the  issue  of  any  shares 
in  the  company  at  a  premium,  but  as  to  any  other 
reserve  fund  shall  only  be  entitled  to  one  moiety  of  suoh 
reserve  fund  up  to  20  per  cent,  of  the  subsoribed  capital, 
and  no  more. 

Art.  10  provided  that,  subject  to  the  memor- 
andum of  associatiou,  the  shares  should  be  nnder 
the  control  of  the  directora,  who  might  allot  or 
othervrise  dispose  of  the  same  to  such  persons,  on 
such  terms  and  conditions,  and  at  such  times  as 
the  directors  should  think  fit. 

Ai-t.  107  provided  for  the  retirement  of  the 
directors  by  rotation. 

The  preferred  shares  were  not  immediately 
issued,  but  the  prospectus  inviting  application 
for  ordinary  shares  contained  the  following 
sentence : 

It  is  proposed  hereafter  to  issue  S0,000(.  preference 
shares  of  10(.  each  (preferred  both  as  to  capital  and 
dividend),  carrying  such  rate  of  interest,  not  exceeding 
51.  per  cent.,  as  the  directors  may  determine. 

In  or  about  June  1890  the  directors  issued  a 
second  prospectus,  inviting  applications  for 
ordinary  shares  npon  tbe  basis  of  the  first  pro- 
spectus, containing  the  following  statement : 

These  shares  are  preferred  aa  to  capital,  and  are 
entitled  to  a  comnlative  dividend  of  SI.  per  cent,  per 
annum  in  advance  of  the  ordinary  shares. 

No  special  resolution  sanctioning  the  issue  of 
the  preference  shares  had  been  passed  previously 
to  the  allotment  of  the  shares. 

But  subsequently  to  the  issue  of  the  shai'es  by 
special  i-esolutions  of  the  company  duly  passed 
at  extraordinary  general  meetings  held  on  the 
27th  April  and  15th  May  18U3,  it  was  i-esolved : 

(1.)  That  the  cumulative  preferential  dividend  of  5 
per  cent,  per  annum  payable  under  the  memorandum  of 
association  ...  to  the  holders  of  the  50,000  pre- 
ferred shares  be  at  the  rate  of  5  per  cent,  per  annum. 
(2.)  That,  as  against  both  the  founders'  shares  and  the 
ordinary  shares  .  .  .  such  preferred  shares  shall 
confer  a  right  to  priority  in  tbo  capital  upon  a  winding- 
up  ...  or  otherwise,  but  such  preferred  ahares 
shall  not  confer  or  have  any  other  right  or  interest  in 
the  distribution  of  the  surplus  assets. 

In  October  1894  the  directors  determined  to 
have  a  general  valuation  made  of  the  securities 
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and  investments  held  by  the  company.  These 
consisted  of  two  classes — those  in  North  America, 
and  those  in  this  country  or  elsewhere.  The 
valuation  of  the  securities  and'  investments  in 
North  America  was  made  by  two  brokers  of  the 
New  York  Stock  Exchange,  who  valued  them 
as  they  stood  on  the  3lBt  Oct.  1894,  taking 
them  at  the  market  price  of  that  day. 

The  other  securities  were  valued  by  the  board 
of  directors,  who  took  the  selling  quotation  on 
the  Slat  Oct.  1894.  In  the  case  of  those  not 
quoted,  they  made  inquiries,  and  fixed  what  they 
tnought  to  oe  the  fair  value.  The  result  was  to 
bring  out  a  loss  of  251,0002.,  including  a  sum  of 
73,397{.  representing  actual  loss  upon  the  sales  of 
securities. 

A  second  valuation  was  made  on  the  28th  Feb. 
1895 ;  but  the  result  was  that  there  was  no  diffe- 
rence substantially  in  the  position  of  the  company. 

The  company  had  passed  special  resolutions 
which  the  court  was  now  asked  to  sanction,  for 
reduction  of  capital,  the  scheme  making  the  loss 
to  fall  first  on  the  founders'  shares  and  then  on 
the  ordinary  shares.  This  was  opposed  by  a 
holder  of  thirty  ordinary  shares  and  by  three 
holders  of  founders'  shares. 

The  voting  on  the  resolutions  for  reduction  of 
capital  showed  that  the  resolutions  had  been  sup- 
ported by  a  large  number  of  shareholders  of  all 
the  three  classes.  The  scheme  for  the  reduction 
was : 

That  the  capital  be  .  .  .  and  is  reduced  from 
1,000,0001.,  divided  into  100,000  shares  of  101.  each, 
of  whioh  200  are  fonnders'  ehares,  50,000  prefer- 
ence shares,  and  .the  remainder  are  ordinaxy  ahares, 
to  749,0001.,  divided  into  50,000  preference  ahareg  of  101. 
each,  and  49,8001.  ordinary  shares  of  5{.  each,  and  that 
snch  reduction  be  effected  by  cancelling  the  capital 
which  has  been  lost  or  is  unrepresented  by  available 
assets,  the  foUowinfr  paid-np  capital,  that  is  to  say :  (I) 
the  whole  of  the  101.  per  share  paid  np  on  the  200 
foonders'  shares ;  and  (2)  51.  of  the  lOi.  per  share  paid 
np  on  each  of  the  ordinary  shares. 

The  following  dividends  had  been  paid  on  the 
several  shares:  On  the  preferred  shares,  in  1890, 
6  per  cent. ;  1891,  6  per  cent. ;  1892,  5  per  cent. ; 
1893,  5  per  cent. ;  1894,  5  per  cent.  On  the  ordi- 
nary shai-es,  in  1890,  8  per  cent. ;  1891,  7  per 
cent. ;  1892,  5  per  cent. ;  1893,  first  half-year,  5 
per  cent. ;  1894,  nothing.  The  founders'  shares 
had  received  in  1890  an  amount  equal  to  a 
dividend  of  1  per  cent,  on  the  ordinary  snares,  but 
since  that  year  they  had  received  nothing. 

Buckley,  Q.C.  and  C.  H.  Sargant  for  the  peti- 
tion, cited 

Re  Floating  Dock  Company  of  St.  Thomas,  (1895) 
1  Ch.  691. 

[Stirling,  J. — Had  the  shares  blotted  out  in 
that  case  any  priority  as  to  dividend .'  It  would 
appear  to  be  unjust  to  blot  them  out  where  there 
is  priority  in  respect  of  dividend,  though  there 
may  be  no  priority  in  resjiect  of  capital.] 

Graham  Hastings,  Q.C.,  and  E.  C.  Macnaghten 
for  a  holder  of  thirty  ordinaiy  shares. — We 
oppose  the  petition  on  the  ground  that  the  pre- 
ference shares  have  not  any  preference  either  as 
to  dividend  or  capital,  and  the  case  is  not  within 
the  decision  of  Chitty,  J.,  in  i?.e  Floating  Dock 
Company  of  St.  Thomas.  The  spec'al  resolution 
passed  in  1893  was  entirely  void,  Ijeing  passed  by 
both  preferred  and  defeiTcd  shareholders  voting 


together.  The  issue  of  the  prospectus  referrinir 
to  the  preference  shares  does  not  help  the  holdeis, 
for  by  article  7  (f)  a,  special  resolution  mnst  hare 
been  passed  before  the  issue  of  the  preference 
shares.  The  evidence  as  to  loss  is  not  satisfac- 
tory. Two  valuations  are  put  in,  but  details  of 
the  securities  are  not  given.  The  information 
before  the  court  is  not  sufficient  to  warrant  it 
dealing  with  snch  a  large  sum  as  is  here  in  qoes- 
tion.  If  no  order  is  made  the  loss  will  fall  on  all 
classes  of  shareholdeis  equally.  The  scheme 
for  distributing  the  loss  asks  the  oonrt  to 
give  priority  where  there  is  none,  and  is  unfair 
and  inequitable.  The  special  resolution  being 
absolutely  void,  lapse  of  time  is  immaterial,  and 
further,  though  time  has  elapsed,  nothing  has 
been  done  under  the  resolution  which  can  affect 
our  position.  The  resolution  is  void  under  clause 
7  (/)  of  the  memorandum  of  association  which 
gives  the  company  power  to  create  capital  and  to 
give  priority  of  any  kind  it  thinks  proper;  bat 
we  contend  that  priority  must  have  been  given  by 
special  resolution  of  the  company  passed  before 
the  shares  were  issued.  If  that  is  the  right  con- 
struction any  resolution  purporting  to  be  passed 
in  1893  was  void,  not  only  with  regard  to  matters 
within  sect.  8  of  the  Companies  Act  1862  (25  &36 
Vict.  c.  89),  but  also  in  regard  to  other  matten. 
[Stirling,  J. — I  thought  the  recent  authorities 
were  in  favour  of  the  other  view.  Have  you  any 
recent  authority  showing  that  a  matter  which  it 
not  required  by  the  Act  of  1862  to  be  stated  in 
the  memorandum  may  not  be  altered  ?]  Accord- 
ing to  Buckley  on  the  Companies  Acts  (6th  edit). 
p.  16,  the  word  conditions  in  sect.  12  of  the  Act 
of  1862  which  deals  with  the  power  of  companies 
to  alter  the  memorandum  of  association  is  general 
It  is  not  restricted  to  the  conditions  required  by 
the  statute  to  be  inserted  in  the  memorandum. 
If  conditions  not  required  by  the  statute  to  be 
inserted  and  being,  not  details  with  regard  to  the 
management  of  the  company,  but  conditions  in 
the  sense  that  they  form  a  part  of  the  constitn- 
tion  of  the  company  are  inserted  in  the  memo- 
randum they  are  by  virtue  of  that  section  im- 
alteiuble.  Ashbury  v.  Watson  (54  L.  T.  Bep.  27 : 
30  Ch.  Div.  376)  is  a  clear  authority  for  the  pro- 
position, and  there  is  no  subsequent  authority 
overruling  that  case.  Hutton  v.  Scarborough  Clif 
Hotel  Company  (13  L.  T.  Rep.  57 ;  11  Jur.  N.  S. 
849 ;  3  Dr.  &  Sm.  521)  has  no  doubt  been  doubted 
by  the  House  of  Lords  in  British  and  Americau 
Trustee  and  Finance  Corporation  v.  Couptr  ("0 
L.  T.  Rep.  882,  887;  (1894)  A.  C.  399,  417).  In 
Ashbury  v.  Watson,  Fry,  L.J.,  says,  that  the 
principle  is  Ulustrated  by  Hutton  v.  Scarborough 
Cliff  Hotel  Company,  but  it  is  universal.  All 
that  that  case  decided  was  that  there  vras  an 
implied  condition  of  equality  in  the  memoi-andam. 
but  it  did  not  deal  with  an  express  condition  as 
to  priority  such  as  is  contained  in  the  Ppsent 
memorandum.  British  and  American  Tnuite 
and  Finance  Corporation  v.  Couper  dealt  with  the 
question  whether  a  company  was  to  be  dirided 
into  two.  It  was  a  decision  on  a  special  case,  and 
is  no  authority  here.  Though  the  court  has 
jurisdiction  to  sanction  a  reduction  of  capital 
it  will  not  sanction  the  reduction  of  some 
shares  and  not  of  others  unless  some  good 
ground  for  it  is  shown.  A  subsequent  resolution 
is  idle  because  the  new  sliareholders  come  in  and 
vote. 
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Ghan.  Div.]         Re  London  and  New  Tobk  Investment  Corposation.         [Chan.  Dit. 


JBowden  for  a  holder  of  one  founders'  share. — I 
am  liable  under  the  scheme  in  thepetition  to  have 
my  share  totally  extinguished.  While  admitting 
the  effect  of  JB«  Floating  Dock  Company  of  St. 
TkoTTMS,  I  submit  that  to  extinguish  the  founders' 
shares  the  petition  must  show  (a)  that  the 
foonders'  shares  are  primarily  liable  for  the  loss 
of  capital,  and  (b)  that  they  can  obtain  no  possible 
benefit  in  the  way  of  dividend ; 

Be  Union  Plate  Olast  Company  Limited,  61  L.    T 

Bep.  327  ;  42  Ch.  Div.  513  ; 
Britifh  American  Trustee  and  finance  Corporation 
V.  Couper,  70  L.  T.  Eep.  8b2,  886,  887 ;   (1894) 
A.  C.  399,413,415. 

G.  P.  C.  Lawrence,  for  the  Law  Bebentnre 
Corporation  in  the  same  interest.  There  is  no 
case  in  which  the  court  has  annihilated  shares. 
In  British  and  American  Trustee  and  Finance 
Corporation  v.  Couper  the  shares  were  unnecessary. 
There  is  a  dear  distinction  between  that  case  and 
one  of  founders'  shares.  I  submit  the  coitrt 
should  write  off  the  nominal  value  and  not  cancel 
the  founders'  shares.  The  founders'  shares  ought 
at  least  to  have  a  scintilla  of  interest  left  to 
them  in  case  the  affairs  of  the  company  should 
improve. 

Gilbert  Purcell  for  a  holder  of  one  founders' 
share. 

Buckley  in  reply. — The  special  resolutions  were 
carried  unanimously  in  April  1893.  There  was  a 
compromise  after  the  defect  in  the  preference, 
shares  was  discovered.  Even  if  the  argument  for 
the  holders  of  ordinai-y  shares  be  otherwise  well 
founded,  British  and  American  Trustee  and 
Finance  Corporation  v.  Couper  seems  to  dispose 
of  it  The  court,  in  consideiing  the  application, 
has  to  apply  the  test  whether  it  is  consistent  with 
the  contract  between  the  different  classes  of  share- 
holders. The  Companies  Act  1867,  sect.  II, 
specifies  the  time  at  which  and  the  conditions  on 
which  special  resolutions  forthe  reduction  of  capital 
are  to  be  passed.  The  ordinary  shareholders  have 
since  1893  assented.  Cotton,  li.J.,  in  Bannatyne 
V.  Direct  Spanish  Telegraph  Company  (55  L.  T. 
Rep.,  at  p.  719 ;  34  Ch."  Div.  at  p.  299,  300),  says 
that  where  there  is  a  reduction  oi  capital  the  loss 
must  fall  on  those  who  would  have  to  bear  it  in 
the  event  of  a  winding-up.  Me  Union  Plate  Glass 
Company  [ubi  sup.)  was  dissented  from  in  Be 
Gatlin^  Oun  Limited  (62  L.  T.  Rep.  312;  43 
Ch.  Div.  628),  where  it  was  held  that  the  court 
has  power  under  the  Acts  of  1867  and  1877  to 
sanction  a  special  resolution  for  the  reduction  of 
some  only  of  the  shares  of  a  company.  The 
terms  as  to  founders'  shares  are  contained  in  the 
memorandum  and  articles  of  association.  The 
holders  of  these  shares  cannot  throw  their  loss 
on  somebody  else.    He  referred  to 

Eiehbaum    v.     City    of    Chicago    Grain   Elevators 

LimUed,  65  L.  T.  Bep.  704 ;  (1891)  3  Ch.  459 ; 

61  L.  J.  28,  Ch. 

[Stiblinq,  J. — A  special  resolution  is  a  public 
document  and  ought  to  be  registered.]  You  are 
entitled  to  assume  that  evei-y  formality  has  been 
complied  with  in  dealing  with  the  company. 
[Stieling,  J. — Must  you  not  be  taken  to  know 
tliat  regisiaration  had  not  taken  place  ?]  No, 
unless  registration  was  necessary  for  its  validity, 
which  it  was  not.  [Stibling,  J. — The  losses  have 
been  ascertained  by  taking  an  ascertained  value 
on  a  particular  day.    It      very  important  to  con- 


sider whether  this  is  a  temporary  depreciation  or 
a  permanent  loss.]  Cur.  adv.  vult. 

July  23. — Stibling,  J.  in  delivering  judgment 
stated  the  facts  of  the  case  and  proceeded  : — The 
first  question  is,  whether  it  is  established  that  the 
alleged  loss  of  capital  has  actually  occurred.    I 
have  stated  the  effect  of  the  evidence  in  support 
of  the  petition.    The  detailed  valuations  have,  at 
my  request,   been  produced  to   me.      Although' 
several  shareholders  appear  in  opposition  not  one 
of  them  has  thought  fit  to  adduce  any  evidence  to- 
the  contrary,  or  even  to  pledge  his  own  belief  that 
the  loss  has  not  occurred,  nor  have  the  witnesses- 
in  support  of  the  petition  been  cross-examined.. 
The  matter  is  eminently  one  for  decision  by  com- 
mercial men.    The  dii-ectors,  with  the  assistance 
of  competent  advisers,  have  exercised  their  judg- 
ment on  it,  and  the  shareholders  of  all  classes- 
have  by  large  majorities  accepted  the  views  put 
forward  by  the  directors.    I  hold  then  that  the- 
allegations  of  the  petition  are  sufficiently  proved. 
The    next   question  is,  whether  the  reductions 
ought  (as  proposed    by  the   resolutions)  to  he- 
thrown  primarily  on  the  founders'  shares  (which 
it  is  proposed  to  wipe  out  altogether)  and  next  on 
the  ordinary  shares.    The  case  of  the  British  and 
American    Trustee    and     Finance    Com,pany    v. 
Couper  (70  L.    T.  Eep.  882;   (1894)  A.  C.  399) 
shows  that  it  is  the  duty  of  the  court  to  be 
satisfied  before  confirming  the    resolution  that 
there  is  nothing  unjust  or  inequitable  in  the  pro- 
posed  reduction.    Now,  it  appears  from  what  was 
laid  down  by  Cotton,  L.J.  in  Bannatyne  v.  The 
Direct  Spanish  Telegraph  Company  (65  L.  T.  Rep. 
716,  see  p.  719  ;  34  Ch.  Div.  287,  see  pp.  299,  300) 
and  by  Chitty,  J.  in  Be  Floating  Dock  Company  of" 
St.  Thomas  (1895)  1  Ch.691,  see  p.  699)  that  where 
there  are  different  classes  of  shares,  the  loss  on  a 
reduction  ought  to  fall  on  those. who  would  have 
to  bear  it  if  there  was  a  winding-up ;  and  taking, 
tiiis  to  be  the  rule,  I  have  to  see  how  ij;  is  to  be 
applied  in  the  present  case.      As  regards    the 
founders'  shares,  200  in  number,  they  represent  a 
capital  of  200W.  The  holders  take  no  share  of  th& 
profits  until  a  dividend  of  5  per  cent,  has  been, 
paid  on  the  preference  shares,  and  of  7  per  cent, 
on  the  ordinary  shares.     After  these  dividends- 
are  paid  and  the  directors  have  been  remunerated,. 
the  remaining  profits  are  to  be  paid  (according  to 
the  memoi-andum  of  association)  as  to  one  moiety 
to  the  holders  of   the  founders'  shares,  and  the- 
residue  to  the  holders  of  the  ordinary  shares 
(art.   7).    Upon   a   winding-up    the    holders    of 
founders'  shares  are  by  ai't.  169  to  be  entitled  to- 
one  moiety  of  any  assets  of  the  company  remain- 
ing after  the  discharge  of  the  debts  and  liabilities- 
of  the  company  and  the  i-epayment  to  the  holdera 
of  preferred  and  ordinary  shares  of  the  amount 
paid  up  on  those  shares.  Now,  it  appears  from  an 
examination  of  the  balance-sheet  prepared  by  the 
accountants  that  there  is  required  for  payment  of 
the  above-mentioned  dividends  to  the  preference 
and  ordinary  shareholders  a  sum  of   (in   ix)und 
figures)  56,500Z.,   while  the  present  investments, 
after  deducting  interest  on  debentures,  &c.,  yield 
a  net  annual  income   of  about  16,0002.  leaving 
a    deficiency    of     about    40,000Z.    to    be   made 
up  before  any    dividend    can   be    received    by 
the  holders  of  founders'  shares.    Further,  if  all 
the  existing  investments  were  realised  at  their  par 
value,  there  would  be  an  existing  loss  of  over 


Digitized  by 


Google 


284— Vol.  Lxxm.] 


THE  LAW  TIMES. 


[Kov.  2,  1895. 


Chan.  Dit.]         Be  London  and  New  Toek  Investment  Corporation.         [Chan.  Dit. 


73,0001.  In  my  judgment  there  is  no  reasonable 
prospect  of  anything  ever  coming  to  the  holders 
of  founders'  shares,  either  in  respect  of  dividend 
•or  capital,  and  consequently  I  cannot  consider  it 
nfair  to  tbi-ow  on  them  in  the  fii-st  instance  the 
OSS  which  has  actually  occurred.  The  case  of 
the  ordinary  shareholders  raises  a  different  and 
more  difficult  position.  It  is  contended  on  their 
behalf  that,  regard  being  had  to  the  circum- 
stances under  which  the  preference  shares  were 
issued,  the  latter  do  not  carry  with  them  any 
preference  as  regards  distribution  of  capital  on  a 
winding-up.  [His  Lordship  then  read  arts.  5,  7 
(^)  (/)  of  the  memorandum  of  association,  and 
.  arts.  10,  107,  of  the  articles  of  association,  and 

?roceeded  :]  Having  regard  to  these  provisions, 
think  it  was  competent  to  the  directors  to  fix 
the  rate  of  preferential  dividend,  so  long  as  it 
•  did  not  exceed  6  per  cent.,  but  it  was  not  com- 
petent for  them,  without  the  sanction  of  a  special 
resolution,  to  confer  any  other  preferential  rights. 
[His  Lordship  read  the  prospectus  of  ordinary 
shai-es  of  the  12th  Oct.  1889,  the  resolution  of  the 
directors  of  the  11th  June  1890  for  the  issue  of 
preferred  shares,  and  the  prospectus  of  preference 
shares  of  the  20th  June  1890,  and  continued:] 
No  special  resolution  sanctioning  the  issue  of 
preference  shares  was  passed  previously  to  the 
allotment  of  the  shares.  After  referring  to  the 
paragraphs  10  and  11  of  the  petition,  and  the 
special  resolutions  of  the  27th  April  and  the  15th 
May  1893,  he  proceeded:  It  is  contended  that 
these  resolutions  are  of  no  validity.  It  is  said 
that  the  memorandum  of  association,  according 
to  its  true  construction,  requires  that  the  special 
resolution  defining  the  preference  shares  should 
be  passed  previously  to  the  issue  of  the  shares; 
and  that  a  i-esolution  passed  subsequently  to  the 
issue  of  the  shares  cannot  set  the  matter  right, 
because  it  is  passed  by  a  body  of  shareholders 
different  from  that  which  womd  be  called  upon 
to  sanction  the  preference  before  the  issue.  In 
the  present  case,  for  example,  the  holders  of 
ordinary  and  founders'  shares  were  the  persons 
by  whom  the  roecial  resolutions  ought  to  have 
been  passed,  while  the  resolutions  of  1893  were 
passed-  by  the  whole  body  of  shareholders,  in- 
cluding the  holders  of  preference  shares  as  well 
as  ordinary  and  foundera'.  On  this  two  questions 
seem  to  arise:  (1)  Was  the  issue  of  preference 
shares  absolutely  incapable  of  ratification  by  the 
company  ?  and  (2)  If  not,  has  it  been  duly 
ratified  ?  As  to  (1)  if  the  issue  was  abso- 
lutely beyond  the  powers  of  the  company  as 
defined  by  the  memorandum  of  association, 
then  it  was,  no  doubt,  incapable  of  ratification. 
The  vice  of  the  transactions  lay  in  this,  that  the 
directors  took  upon  themselves  to  issue  the  shares 
without  obtaining  the  sanction  of  a  special  i-esolu- 
tion.  There  is  nothing  however  in  the  memorandum 
of  association  to  prevent  the  company  from  passing 
a  special  resolution  to  the  effect  that  it  should  l« 
left  to  the  directors  to  determine  what  rights  of 

Preference  should  be  given  to  the  prefen-ed  share- 
olders.  It  is  said  that  the  special  resolution 
ought  to  have  been  passed  before  the  issue  of  the 
shares,  but  the  memorandum  does  not  say  so; 
and  I  do  not  think  it  ought  to  be  construed  so  as 
to  prevent  the  company  rectifying  a  slip  such  as 
has  occurred  in  the  present  case  if  that  can  be 
done  consistently  with  justice.  This  being  so, 
it  seems  to  me  tluit  it  cannot  be  said  that  the  acts 


of  the  directors  as  regards  the  issue  were  incapable 
of  ratification.  How  then  is  such  ratification  to 
be  (pven?  At  the  meetings  held  on  27th  April 
and  15th  May  1893  holders  of  preference  sharas 
voted  as  well  as  holders  of  ordinary  and  preferred 
shares.  If  the  resolutions  then  passed  had  been 
carried  by  the  votes  of  the  preference  share- 
holders I  should  have  thought  that  they  oonld 
not  be  relied  on,  but  the  meetings  were  attended 
by  substantial  numbers  of  holders  of  ordinary  and 
founders'  shares,  and  the  resolutions  were  unani- 
mous ;  and  in  my  judgment  (subject  to  what  lam 
about  to  say)  these  resolutions  constituted  a 
sufficient  ratification  of  the  acts  of  the  directors. 
It  is  contended,  however,  that  in  April  1893  it  was 
too  late  for  the  preferred  shareholders  to  claim 
the  rights  to  which  they  might  originally  have 
been  entitled.  It  is  said  that  they  must  be  taken 
to  have  had  from  the  first  notice  that  the  issue  of 
preferred  shares  had  not  received  the  sanction  of 
a  special  resolution,  because  a  copy  of  suck 
resolution  if  passed  ought,  in  accordance  witii 
sect.  53  of  tne  Companies  Act,  to  have  been 
found  in  the  office  of  the  Registrar  of  Joint 
Stock  Companies,  and  such  a  view  of  the 
legal  position  appears  to  be  sanctioned  by 
what  is  laid  down  in  Irvine  v.  Union  Beaut 
of  AustrMa  (37  L.  T.  Hep.  at  p.  180;  L.  Bep.2 
App.  Gas.,  at  p.  379).  It  is  further  pointed  out 
that  some  of  the  shares  were  surrendered,  and  it  is 
suggested  that  the  surrender  was  made  in  conse- 
quence of  the  discovery  of  the  defect  in  tiie 
original  issue.  Again,  it  is  said  that  the  prefer- 
ence shareholders  accepted  dividends  in  the 
interval  between  the  issue  of  the  shares  and  the 
27th  April  1893.  Notwithstanding  these  circom- 
stances,  I  am  not  persuaded  that  the  rights  of  the 
preference  shareholders  were  affected  thereby. 
Such  notice  as  they  had  of  the  absence  of  a 
special  resolution  was  constructive  only ;  and  if, 
in  point  of  fact,  the  pi-eference  shareholders  were 
ignorant  of  the  omission,  and  such  ignorance  i« 
attributable  (as  I  think  it  is)  to  the  frame  of  the 
prospectus,  I  think  mere  constructive  notice 
could  not  prejudice  their  rights  against  the 
company,  whatever  might  be  the  effect  of  soch 
notice  as  against  third  parties.  There  is  no 
evidence  to  show  that  the  defect  had  become 
known  to  the  preference  shareholders  before 
April  1893.  The  solitary  holder  of  ordinary  shares 
who  opposes  the  petition  has  not  pledged  his  own 
belief  that  this  is  the  fact,  or  cross-examined 
the  witnesses  who  have  made  affidavits  in  sappoit 
of  the  petition.  However  this  may  be,  I  think  it 
lay  with  the  holders  of  founders'  and  ordinary 
shares  to  determine  whether  the  act  of  the  direc- 
tors should  be  ratified  or  not.  The  prospectus  on 
which  the  ordinary  shares  were  issued  warned  the 
holders  of  those  shares  that  shares  to  be  preferred 
both  as  to  capital  and  dividend,  were  afterwarda 
to  be  issued.  The  prospectus  of  the  preferred 
shares  plainly  states  that  these  shares  were  to 
liave  a  preference  as  to  capital.  Under  these  cir- 
cumstances, it  may  well  have  been  that  the 
holders  of  ordinary  and  founders'  shares  con- 
sidered in  April  and  May  1893  that  it  was  not 
otherwise  than  in  accordance  with  honesty  and 
justice  that  the  right  of  preference,  as  regards 
capital,  should  be  sanctioned  by  them,  if  this 
could  lawfully  be  done.  In  my  opinion  snch 
sanction  was  within  their  legal  powers,  and  has 
been  effectually  given.    I  come  to  the  conclnsios. 
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therefore,  that  there  is  nothing  in  the  proposed 
reduction  which  is  unjust  or  inequitable,  or 
requires  the  court  to  abstain  from  confiiining  it. 
I  therefore  make  an  order  in  accordance  with  the 
prajer  of  the  petition. 

Solicitors:  For  the  petitioners,  Painet,  Blyih, 
and  Haxtabk ;  for  the  ordinary  shareholders, 
CordeU  and  Son ;  for  the  Law  Debenture  Corpo- 
ration, William  A.  Crump  and  Son ,-  for  holders 
of  founders'  shares,  Hugh,  C.  Oodfray  ;  Slaughter 
and  May. 


May  15  and  July  17. 

(Before  Williams,  J.,  sitting  as  an  additional 
Judge  of  the  Chancery  Division.) 

Be  Standard  Gold  Mining  Company 
Limited,  (a) 
Company —  Winding-up — Private  examination — 
Depoeitions — Bight  of  contributory  or  creditor 
to  inspect— Cojnpanies  Act  1862  (25  &  26  Vict, 
e.  89),  g.  115 — Companies  (Winding-up)  Rules, 
April  1892,  rr.  11,  32. 

Where  a  company  is  being  wound-up  every  contri- 
butory and  every  creditor,  whose  proof  has  been 
(idmilted,  is  entitled  to  inspect  and  take  copies  of 
the  depositions  of  persons  examined  under 
sect.  115  of  the  Companies  Act  1862. 

In  the  winding-up  of  the  Standard  Gold  Mining 
Cknupany  Limited  G.  B.  Mee,  a  contributory  and 
late  director  of  the  company,  and  certain  other 
persons,  had  been  examined  under  sect.  115  of  the 
Companies  Act  1862. 

The  depositions  were  not  placed  on  the  ordi- 
nary file  of  proceedings  of  the  company,  but  on  a 
separate  file  kept  for  the  purpose. 

On  the  25th  April  1895  Mee  applied  by  summons 
to  Williams,  J.  in  chambers  for  an  order  that  he 
might  be  at  liberty  to  inspect  the  file  of  the 
proceedings,  and  in  particular  the  depositions  in 
question,  and  to  take  copies  of  or  extracts  from 
tae  same,  or  any  part  thereof,  or  in  the  alter- 
native a  declaration  that  the  said  depositions  were 
then  upon  the  file  and  formed  part  of  the  file  of 
the  proceedings  of  the  court  under  rules  11 
and  32  of  the  Companies  (Windine-np)  Rules  of 
April  1892,  and  that  he  was  entitled  to  inspect 
and  take  copies  of  or  extracts  from  the  same. 
The  judge  made  an  order  dismissing  the  appli- 
cation. 

This  was  a  motion  by  the  applicant  to  dischai^ 
the  order,  and  for  an  order  in  the  terms  of  the 
summons. 

The  Companies  ("Winding-up)  Rules  of  April 
1892  provide : 

11.  All  petitionB,  affidavits,  snmmonses,  orders,  proofs, 
notioM,  depoaitioiu,  bills  of  costs,  and  other  proceedings 
in  the  High  Court  in  a  winding-up  matter  to  which  these 
nles  apply  shall  be  kept  and  remain  of  record  in  the  office 
of  the  registrar  in  one  continnons  file,  and  no  proceeding  in 
uy  winding-up  matter  to  which  these  mles  apply  shall, 
from  and  after  the  commencement  of  these  rtiles,  be 
filed  m  the  Central  Office. 

32.  Every  person  who  has  been  a  director  or  officer 
of  a  company  which  is  being  wonnd-np,  and  every  dnly 
authorised  officer  of  the  Board  of  Trade,  shall  be  entitled 
free  of  charge,  and  every  contribntory  and  every  creditor 
whose  claim  or  proof  has  been  admitted,  shall  be 
mtitlsd,  on  payment  of   a  fee  of   one  shilling,  at  all 

(a)  Beported  b;  W.  Ivimzt  COOK,  Esq.  B«Riater-at-L«w. 


reasonable  times,  to  inspect  the  file  of  proceedings 
(whether  in  the  High  Oonrt  or  any  other  court)  and  to- 
take  copies  or  extracts  from  any  documents,  or  to  be  fur- 
nished with  such  copies  or  extracts  at  a  rate  not 
exceeding  fourpence  per  folio  of  seventy-two  words. 

Bramwell  Davis,  Q.C.  and  Theobald  for  the 
motion. — The  applicant  comes  within  the  express 
terms  of  rule  32  of  the  Companies  (Winding-up) 
Rules,  April  1892,  and  he  is  therefore  entitled  to 
inspect  the  file  of  proceedings  and  to  take  copies 
therefrom.    They  referred  to 

General  Order  of  Nov.  1S62.  rule  58  ; 

Be  Oreys  Brewery  Company,  50  L.  T.  Eep.  14 ;  25 

Ch.  Div.  400 ; 
Re  London  and  Lancashire  Paper  Mills  Company, 

59  L.  T.  Rep.  362 ;  W.  N.  1888,  p.  63 ; 
Re  Beall;  Ex  parte    Beall,   70  L.  T.   Bep.  643; 
(1894)  2  Q.  B.  135. 

Oore  Broume  for  the  liquidator. — Were  it  not 
for  the  change  in  the  wording  of  lodes  11  and  32 
and  the  case  of  Ex  parte  Beall  (ubi  sup)  it  could 
not  be  contended  that  the  applicant  is  entitled  as 
a  matter  of  right  to  see  these  depositions.  Inspec- 
tion under  the  Bankruptcy  Act  1869  and  the 
Bankruptcy  Rules  1870,  rr.  9  and  12,  was  not  a 
matter  of  strict  right : 

Ex  parte  Pratt;  Re  Haymari,  47  L.  T.  Bep.  368  ; 
21  Ch.  Div.  439  ; 

Williams  on  Bankruptcy,  4th  edit.  p.  80  ; 

but  a  matter  for  the  exercise  of  the  discretion  of 
the  court.  The  new  rules  I  submit  in  effect  ai-e 
the  same  as  rules  of  the  General  Order  of  Nov. 
1862,  under  which  the  court  had  a  discretion  to 
withhold  or  to  grant  inspection : 

Re  Norwich  Equitable  Fire  Insurance  Company.  51 

L.  T.  Eep.  404  ;  27  Ch.  Div.  615 ; 
Re  W.  Heaeltine  and  Son  Limited,  W.  N.  1891, 

p.  25; 
Re  American  Exchange  in  Europe  Limited;  Amerifan 
Exchange  in  Europe  Limited  v.  Oillig,  61  L.  T. 
Bep.  502  ; 
Re  Gold  Company,  40  L.  T.  Bep.  865  ;  12  Ch.  Div. 

77; 
North  Australian    Territory    Company  v.    Ooldt- 
borough.  Mart,  and  Co.,  69  L.  T.  Bep.  4 ;  (1893) 
2  Oh.  381. 
[Williams,  J.  referred  to  Ex  parte  Chater ;  Be 
Crosby    (Buck.   290);    Annual    Practice  1895,   p. 
1195.] 

Bramwell  Dams,  Q.C,  repHed.  ^^^  ^^^  ^^ 

July  17. — Williams,  J. — Two  questions  have 
been  i-aised  in  this  case.  The  first  is  a  question . 
of  right,  and  the  second  a  question  of  discretion. 
It  is  said,  first,  that  the  applicant  has  a  right  to 
inspect  these  depositions,  and,  secondly,  that 
whether  or  not  he  lias  a  right,  the  court  ought  in 
the  exercise  of  its  admitted  power,  to  give  him 
leave  to  do  so.  Depositions  under  sect.  115  of  the 
Companies  Act  1862  were  taken  in  accordance 
with  a  practice  which  arose  as  long  ago  as  the 
last  century.  It  is  plain  that  an  exammation  in 
bankruptcy  was  for  the  purpose  of  informing  the 
court.  It  was  not  in  any  ordinary  sense  of  the 
word  a  proceeding.  The  depositions  so  taken 
were  not  evidence  against  anyone.  Of  course 
when  a  deponent  had  made  statements  on  affi- 
davit, if  subsequent  judicial  proceedings  were 
taken  he  might  in  cross-examination  be  asked 
whether  he  had  said  so  and  so  on  a  previous 
occasion,  at  all  events  subsequently  to  the  Common 
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Tjaw  Procednre  Act  1852,  and  I  dare  Bay  before 
-that,  it  was  necessaiy  to  put  the  depositions  in 
-the  deponent's  hands,  or  confront  him  with  them 
if  anyone  wished  to  examine  him  with  reference 
to  them.  But  in  no  sense  were  depositions  evi- 
dence in  any  judicial  proceeding.  The  power  given 
to  the  Banfanptcy  Court — formerly  by  sect.  96 
•ot  the  Bankruptcy  Act  1869,  and  now  by  sect.  27 
■of  the  Bankruptcy  Act  1883^ — is  to  a  large  extent 
the  basis  of  sect.  115  of  the  Companies  Act  1862. 
I  think  that  for  a  very  long  time  tbe  effect  of  that 
section  has  been  treated  as  identical  with  that 
of  the  Bankruptcy  Acts,  though  perhaps  this 
has  not  been  the  case  in  the  more  recent 
.  .decisions.  At  all  events  it  was  so  far  a  very 
long  time.  The  right  in  respect  of  inspection  of 
•depositions  under  sect.  115  has  been  more  or  less 
dealt  with  bj  the  General  Order  of  Nov.  1862, 
rule  58  of  which  provides  that "  all  orders,  exhibits, 
.admissions,  memorandums,  and  office  copies  of 
.affidavits,  examinations,  depositions,  and  certi- 
ficates, and  all  other  documents  relating  to  the 
winding-up  of  any  company,  shall  be  filed  by  the 
•official  liquidator,  as  far  as  may  be,  in  one  con- 
tinuous file,  and  such  file  shall  l>e  kept  by  him  or 
otherwise,  as  the  judge  may  from  time  to  time 
direct.  Every  contributory  of  the  company,  and 
■every  creditor  thereof  whose  debt  or  claim  has 
been  allowed,  shall  be  entitled,  at  all  reasonable 
times,  to  inspect  such  file  free  of  charge,  and,  at 
his  own  expense,  to  take  copies  or  extracts  from 
anj  of  the  documents  comprised  therein,  or  to  be 
f  ui-nished  with  such  copies  or  extracts  at  a  rate 
not  exceeding  three-halfpence  per  folio  of  seventy- 
two  words;  and  such  file  shall  be  produced  m 
■court,  or  bofore  the  judge,  and  otlierwise,  as  occa- 
sion may  require."  That  is  the  order  in  question. 
As  far  as  I  have  been  able  to  understand  the 
authorities  it  seems  to  me  that,  notwithstanding 
-the  very  wide  terms  of  that  rule,  the  judges  have 
treated  examinations  under  sect.  115  as  private, 
And  as  if  neither  creditors  not  contributories 
were  as  of  right  entitled  to  inspect  the  depositions. 
So  far  as  bankruptcy  is  concerned  the  matter  is 
rgovemed  by  rule  9  of  the  Bankruptcy  Rules  1870. 
That  rule  provides  that,  "  All  proceedings  of  the 
■court  shall  remain  of  record  in  the  court,  so  as  to 
form  a  complete  record  of  each  matter,  and  they 
shall  not  be  removed  for  any  purpose  except  for 
the  use  of  the  officers  of  the  court,  or  by  special 
■direction  of  the  judge  or  registrar,  but  they 
may  at  all  reasonable  times  be  inspected  by 
the  trustee,  the  bankrupt,  and  any  creditor  who 
has  proved,  or  any  person  on  their  behalf." 
The  pi-actice  in  bankruptcy,  whether  under  tibe 
Act  of  1869  or  the  Act  of  1883,  and  in  the  wind- 
ing-up of  companies,  was  for  a  long  time  to  treat 
the  depositions  as  private — as  matters  intended 
for  the  information  of  the  court  only.  The  ques- 
tion I  have  to  decide  in  this  case  is,  whether  that 
practice  is  now  right  or  wrong;  whether,  in  a 
winding-up,  a  creditor  or  contributory  is  entitled, 
under  the  rules  now  governing  these  matters,  to 
inspection  of  everything  which  is  placed  on  the 
£le,  including  examinations  taken  under  sect.  115 
■of  the  Act  of  1862.  Difficulties  must  have  arisen 
a  very  long  time  ago,  and,  in  Uquidations,  probably 
shortly  after  the  General  Order  of  Nov.  1862  was 
made.  Various  devices  were  resorted  to  by  tras- 
tees  in  bankruptcy  and  liquidators,  in  order  to 
keep  the  depositions  off  the  file,  for  instance,  by 
not  taking  the  signatui-e  immediately.  It  appears 


to  me  that  that  shows  that  practitioners  were  not 
very  certain  whether  creditors  and  contributories 
were  not  entitled  to  inspection.  The  rules  at 
present  in  force  are  rules  11  and  32  of  the  Com- 
panies (Winding-up)  Rules  of  April  1892.  [JDg 
Lordship  read  the  rules  and  continued:!  The 
words  there  are  very  strong  indeed,  and  seem, 
prima,  facie,  to  give  a  right  to  inspection,  to  the 
exclusion  of  any  discreSon  in  the  matter.  I 
should  mention  that,  as  a  matter  of  fact,  the 
depositions  in  the  present  case  are  not  on  the  file 
in  accordance  with  rule  11,  but,  in  accordance 
with  the  practice  in  chambers,  have  been  put  on 
a  separate  file ;  but  I  do  not  propose  to  decide  the 
case  on  any  such  ground  as  that  they  are  not  on 
the  file.  It  the  depositions  ought  to  be  on  the 
ordinary  file,  I  shall  treat  them  as  if  they  were 
there ;  if  they  ought  not  to  be  on  the  file,  then  mle 
32  does  not  apply  to  them.  Ex  pa  He  Pratt  (ubi  $up.) 
was  a  decision  on  rules  9  and  12  of  the  Bank- 
ruptcy Rules  1870,  which,  although  not  identical 
in  terms  with  the  rules  in  winding-up,  seem  to  me 
to  be  quite  as  strong.  In  that  case  the  court 
seems  to  have  thought  that  the  respondent,  who 
is  stated  to  have  proved  as  a  creditor,  had  not  an 
absolute  right  to  a  copy  of  his  depositions,  bat 
that  it  was  a  mere  matter  of  discretion  whether 
he  should  be  allowed  to  have  a  copy.  [His  Lord- 
ship referred  at  considerable  length  to  the  report 
of  the  case  in  21  Ch.  Div.  439  and  continued :] 
The  right  to  inspect  and  take  copies  of  depositions 
in  bankruptcy  was  also  discussed  in  Re  BeaU 
{ubi  sup.),  and  it  was  there  held  that  depositions 
taken  in  a  bankruptcy  at  a  private  examination 
under  sect.  27  of  the  Bankruptcy  Act  1883  wei« 
a  "  proceeding  of  the  court "  within  rule  12  of  the 
Bankruptcy  Rules  1886,  and  ought  to  be  placed 
on  the  file ;  and  an  application  oy  a  bankrupt  to 
have  depositions  so  taken  removed  from  the  file 
on  the  ground  that  if  allowed  to  remain  there 
they  might  be  brought  to  the  knowledge  of  the 
Incorporated  Law  Society  was  refused.  Davey, 
L.J.  in  delivering  judgment  (at  p.  141  of  (1894)  2 
Q.  B.)  says  :  "  The  depositions  were  taken  by  the 
court  at  the  instance  of  the  official  receiver,  and 
were  taken  down  by  a  shorthand- writer,  who  was 
sworn  and  who  thereby  became  the  agent  of  the 
court.  They  were,  in  fact,  taken  by  the  court 
itself  for  the  purpose  of  the  proceedings  in  the 
bankruptcy.  Why  they  should  not  be  placed  on 
the  file,  like  any  other  proceedings  in  bankruptcy, 
I  am  at  a  loss  to  understand,  and,  they  being  on 
the  file,  I  can  see  no  ground  whatever  tor  taking 
them  off.  They  are  placed  there  for  the  inspec- 
tion of  the  debtor  and  of  any  other  person 
who  is  entitled  to  inspect  them  under 
rule  12."  There  it  is  expressly  put  as 
a  matter  of  right  and  not  as  a  matter  of  dis- 
cretion. I  find  some  difficulty  in  reconciling  what 
was  said  by  Davey,  L.J.  with  what  was  said  by 
Jessel,  M.R.  in  Ex  parte  Pratt  [ubi  sup.).  One 
says  it  is  a  matter  of  discretion,  and  the  other 
that  it  is  a  matter  of  right.  The  cases  with 
which  I  have  hitherto  dealt  have  been  cases  in 
bankruptcy.  There  are  some  authorities  as  to 
examinations  in  the  winding-up  of  companies,  the 
last  being  North  Australian  Territory  Conwa»j 
V.  Ooldsborough,  Mort,  and  Go.  (uM  sup.).  There 
the  plaintiffs,  a  company  in  liquidation.  Drought  an 
action  against  the  defendants  to  obtain  rescission 
of  a  contract  for  the  purchase  of  real  property.  In 
the  course  of  the  liquidation,  and  after  the  com- 
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mencement  of  the  action,  certain  persons  were 
examined  under  sect.  115  of  the  Companies  Act 
1862,  and  their  depositions  were  doljtaken.  A  com- 
mission sabsequently  issaed  in  the  action  for  the 
examination  of  the  witnesses  abroad,  and  one  of 
the  persons  who  had  been  examined  under  sect.  115 
was  examined  under  the  commission  on  behalf 
of  the  defendants.  During  his  cross-examination 
on  behalf  of  the  plaintiffs  he  was  asked  as  to  the 
truth  of  certain  of  his  answers  given  in  the 
examination  under  sect.  115,  and  the  answers 
were  read  to  him  from  the  depositions.  He  said 
that  the  statements  contained  in  them  were 
correct.  He  was  also  cross-examined  as  to 
certain  answers  given  by  other  persons  who  had 
been  examined  nnder  sect.  115,  and  those  answers 
were  read  to  him.  The  defendants  having  taken 
oat  a  summons  for  leave  to  inspect  and  take 
copies  of  those  depositions  which  had  been  used 
bj  the  plaintiffs  in  the  cross-examination,  it  was 
held  by  the  Court  of  Appeal  that  the  defendants 
were  not  entitled  to  the  inspection.  I  do  not 
understand  from  the  statement  of  facts  in  that 
case  that  the  defendants  were  creditors  or  con- 
tributories  in  the  winding-up,  and  it  seems  to  me, 
therefore,  that  the  case  has  no  application  to  the 
one  before  me.  I  wish,  however,  to  observe 
that  the  rule  there  applied  by  Lord  Esher,  M.B., 
seems  to  me  to  be  the  same  as  that  which  need 
to  be  applied  in  bankruptcy,  when  inspection  was 
invariably  refused  on  the  application  of  a  creditor 
until  notice  had  been  given  by  the  applicant  of 
his  intention  to  nse  the  depositions  in  some  judi- 
-cial  proceedings.  When  I  find  the  practice  incon- 
sistent with  a  rule  which  has  recently  been  re-, 
published,  and  that  there  is  a  conflict  of  authority, 
as  in  this  case,  it  seems  to  me  that  I  have  no 
alternative  but  to  decide  the  case  in  accordance 
^th  the  words  of  the  rule.  It  would  be  very 
difficult  for  me  to  say  that  the  applicant  is  not 
entitled  to  see  these  depositions.  I  treat  them  as 
iieing  on  the  file,  and  the  applicant  as  a  person 
who,  as  a  creditor  or  contributory,  comes  within 
the  words  of  rule  32,  and,  however  inconvenient 
it  may  be,  I  must  give  effect  to  the  words  of  the 
mle.  It  is,  however,  extremely  inconvenient  that 
the  practice  should  be  in  this  state.  The  court 
OQght,  in  my  opinion,  to  have  a  discretion  in  the 
matter,  and  if  I  were  at  liberty  to  exercise  such 
^scretion  I  should  allow  the  applicant  to  see  his 
own  depositions,  but  not  those  of  the  other- 
deponents. 

Solicitors :  LinkltUer,  Haekwood,  Addison,  and 
Browne ;  Loughborough,  Oedge,  and  Nisbet. 


PROBATE,  DIVORCE,  AND  ADMIRALTY 
DIVISION. 
DIVOECE  BUSINESS. 
Dee.  12, 1893,  Jan.  27, 1894,  and  May  13, 1895. 
(Before  the  Pbesident  (Sir  F.  H.  Jeune.) 
Abkwsight  v.  Abewbioht.  (a) 
Divorce — Variation  of  marriage  settlements — Con- 
lent  order — Mistake  —  Amendment   of  original 
order  —  Subsequent     circumstances  —  Further 
references — Order-r— Costs  out  of  settled  fund. 
The  Court,  upon  the  amplication  of  the  testamentary 
guardians  of  an  infani  child  of  the  marriage  of 
tAe  petitioner  and    respondent,    directed,   after 
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various  references  to  the  registrar,  that  an  order, 
made  by  Butt,  J.  in  1886,  upon  the  consent  of  the 
petitioner,  respondent,  and  trustees  of  the  mar- 
riage settlement,  he  amended  by  extinguishing 
the  respondent's  interest  in  a  portion  of  the 
settled  funds ;  and  further  directed  tliat  the 
costs  of  all  parties  be  paid  out  of  the  said 
portion  of  the  trust  funds  or  the  income 
thereof. 
This  was  a  motion  to  amend  an  order  made  in 
1886,  for  variation  of  settlements. 

Herbert  Robert  Arkwright  and  Jnlius  Ark- 
wright,  the  testamentary  guardians  of  Esm^ 
Francis  Wigsell  Arkwright,  the  son  of  the 
marriage  of  the  petitioner  and  respondent,  moved 
that  an  order  of  the  8th  June  1886  be  amended, 
or,  in  the  alternative,  that  they  have  leave  to  file 
another  petition  to  vary  the  marriage  settlements 
of  the  petitioner  and  respondent. 

The  order  of  the  8th  June  1886,  made  by  Butt, 
J.,  was  in  these  terms:  "On  reading  the  state- 
ment filed  on  behalf  of  the  petitioner  in  this 
cause  and  the  report  of  the  registrar,  to  whom 
the  averments  contained  in  the  petition  filed  in 
this  court  on  the  17th  Nov.  1885  had  been 
referred  for  investigation ;  and  on  hearing  counsel 
on  behalf  of  the  petitioner,  respondent,  and 
trustees  thereon,  on  the  application  of  counsel  for 
the  petitioner,  it  is  ordered  that  the  said  report 
be  confirmed,  and  that  the  same  be  referred  back 
to  the  registrar  to  di-aw  up  and  settle  an  order  of 
this  court  to  carry  the  same  into  effect." 

The  present  application  having  come  before  the 
President  (Sir  Y.  H.  Jeune)  on  the  7th  Aug.  1893, 
the  following  order  was  made :  "  On  reading  the 
statement  filed  on  behalf  of  the  child,  issue  of  the 
marriage  between  the  petitioner  and  respondent, 
and  the  affidavits  sworn,  and  on  hearing  counsel 
on  behalf  of  the  parties  thereon,  it  was  ordered 
that  it  be  referred  to  one  of  the  registrars  to 
report  as  to  what  should  have  been  the  proper 
order  as  to  the  variation  of  settlements  upon  the 
materials  then  before  the  court;  and  it  was 
further  ordered  that,  in  the  meantime,  the  trus- 
tees of  the  settlement,  dated  the  27tb  Aug.  1878, 
and  all  other  persons,  be  restrained  from  dealing 
with  the  property  comprised  in  the  same,  save  and 
except  as  hereinafter  mentioned,  and  by  consent, 
but  without  prejudice  to  this  application,  it  was 
further  ordered  that  the  sum  of  500Z.  a  year,  part 
of  the  income  derived  from  the  respondent's  fund 
nnder  the  said  indenture  of  settlement,  be  con- 
tinued to  be  paid  to  her  under  the  order  of  the 
8th  June  1886." 

On  the  28th  Nov.  1893  the  registi-ar  reported, 
in  substance,  as  follows : 

The  decree  absolute  in  this  oase  was  prononnoed  on 
the  27th  Oct.  1885,  by  reason  of  the  respondent's 
adultery  with  the  co-respondent. 

There  are  two  childien,  issue  of  the  marriage,  a^d 
eleven  and  ten  years  respectively. 

The  respondent  has  married  the  co-respondent. 

By  an  indenture  of  ante-nuptial  settlement,  10,0001., 
the  property  of  the  petitioner,  was  assigned  to  trustees 
in  trust  to  pay  the  income  to  the  petitioner  for  life,  and, 
on  the  death  of  either  party,  to  the  survivor  for  life. 

A  similar  sum  of  10,0001.,  the  property  of  the  respon- 
dent, expectant  on  the  death  of  either  of  her  parents, 
was  assigned  to  trustees  in  trust  to  pay  2001.  a  year  to 
the  respondent,  and  the  remainder  of  the  income  to  the 
petitioner,  as  in  the  indenture  mentioned. 

Subject  to  the  foregoing  trusts,  several  joint  and 
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several  powers  over  the  tmst  funds  were  given  to  the 
petitioner  and  respondent. 

Under  the  order  of  the  8th  June  1886,  2001.  a  year, 
part  of  the  respondent's  property,  was  to  be  paid  to  her 
for  life,  then  to  the  petitioner  for  life,  with  remainder  to 
the  children ;  and  on  the  death  of  the  sorriror  of  the 
petitioner  and  respondent  the  trastees  were  to  stand 
possessed  of  the  respondent's  property  for  the  benefit  of 
the  children ;  bnt,  in  the  event  of  the  respondent  sur- 
viving the  petitioner,  and  of  the  son  dying  under 
twenty-one,  and  the  daughter  dying  under  that  age  and 
nnmairied,  the  property  of  the  respondent  was  to  belong 
to  her  absolutely.  The  respondent's  powers  of  appoint- 
ment under  her  settlement  were  to  be  extinguished,  bnt 
the  indenture  of  settlement  was  to  remain  otherwise  in 
force. 

The  petitioner  is  dead  ;  and  therefore  the  settlement 
not  having  been  varied  as  to  the  respondent's  right  to 
the  petitioner's  property  for  her  life  in  the  event  of  her 
survivorship,  she  would  now  be  entitled  for  life  to  the 
income  of  the  trust  fund  brought  into  settlement  by  the 
petitioner. 

It  was  contended  by  connsel  for  the  petitioner  that 
this  interest  ought  to  be  extinguished,  and  the  order 
altered  accordingly.  Counsel  on  behalf  of  the  respon- 
dent contended,  on  the  other  hand,  that  the  order  was 
made  by  consent,  and  that,  at  least,  it  should  not  be 
varied  until  after  an  inquiry  as  to  what  other  property 
the  children  of  the  marriage  were  entitled  to  at  the 
date  of  the  original  order,  and  at  the  present  time. 

It  seems  that  this  inquiry  was  not  included  in  the 
terms  of  the  reference. 

The  respondent  filed  no  answer  to  the  petition  for 
variation.  The  trustees  filed  an  answer,  but  did  not 
object  to  the  prayer  of  the  petition  being  varied,  as 
now  asked. 

The  report  concluded  as  follows : 

A  prayer  to  the  following  effect  was  included  in  the 
petition  for  variation  of  the  settlement,  and  it  is  sub- 
mitted that  an  order  should  now  be  made  in  the  terms 
of  that  prayer :  "  That  except  as  aforesaid  {i.e.,  as  altered 
by  the  order)  the  rights,  powers,  and  interests  of  the 
respondent  under  the  said  settlement  be  extinguished  as 
if  she  were  dead  at  the  date  of  the  said  order.'' 

Prom  an  affida^-it  of  Cbas.  Thos.  Orford,  a 
metnber  of  the  firm  actinfr  as  solicitors  for  the 
respondent,  it  appeared  that,  by  an  agreement 
dated  the  9th  April  1896,  and  made  between  the 
late  petitioner,  Frank  Wigsell  Arkwright,  and  the 
respondent,  Rosa  Fredrica  Arkwright  (now  Fitz- 
george),  it  was  arranged  that  Vera  Nina  Ark- 
wright, the  daughter  of  the  petitioner  and 
respondent,  should  be  delivered  into  the  custody 
of  Mrs.  Elizabeth  Baring,  the  mother  of  the 
respondent,'  and  that  out  of  the  2001.  a  year 
payable  by  the  trustees  to  the  respondent  out  of 
the  income  of  her  trust  fund  501.  a  year  should 
be  paid  to  the  respondent's  mother  so  long  as  she 
should  retain  the  custody  of  the  said  child.  It 
was  further  arranged  that,  on  the  petition  to 
vary  the  settlement,  the  registrar  should  report 
that  a  sum  of  5000i.,  part  of  the  respondent's 
settled  fund,  should,  on  the  death  of  the 
petitioner  and  respondent,  become  the  absolute 
property  of  the  said  Vera  Nina  Arkwright  upon 
her  attaining  the  age  of  twenty-one  or  marrying. 

By  an  order  of  the  4th  May  1886  the  agreement 
was  ordered  to  bo  carried  out  and  to  be  filed. 

The  petitioner,  who  died  on  the  12th  March 
1893,  by  his  wiU  dated  the  15th  Feb.  1889,  in 
exercise  of  the  power  of  appointment  given  to 
him  by  the  setflement  of  the  27th  Aug.  1878 
and  the  order  of  the  court  dated  the  8th  June 
1886,  appointed  his  trust  fund  of  10,0002.  in  favour 


of  his  son  on  his  attaining  the  age  of  twenty-one 
years.  The  petitioner  made  no  provision  for  his 
daughter,  whose  paternity  had  been  doubted. 

Upon  the  death  of  the  petitioner  the  respondent 
became  entitled  to  the  income  of  the  10,000!. 
settled  by  him,  the  order  for  variation  not  having 
interfered  with  the  trusts  of  this  settlement,  nor 
mentioned  them  in  any  way. 

BayfordfQ.C,  in  support  of  the  application, 
submitted  that  the  registrar's  report  should  be 
confirmed,  and  the  order  for  variation  of  the 
settlements  be  amended  accordinijly.  He  re- 
ferred to 

Benyon  v.  Benyon  and  O'Callaghan,  62  L.  T.  Sep. 
329,  381 ;  15  P.  Div.  54. 

Indertoick,  Q.C.  and  Deane  for  the  respondent. 
— At  the  date  of  the  agreement  of  the  9th  April 
1886  the  petitioner  desired  to  have  the  custody 
of  the  daughter,  and  it  was  stipulated,  when  he 
gave  her  up,  that  the  child  should  continue  to 
bear  his  name.  The  deputy  registrar  drew  np 
his  report  in  accordance  with  the  terms  of  that 
agreement,  and  a  judge's  order  of  the  8th  June 
1886  was  made  by  consent  and  confirmed  the 
deputy  registrar's  report.  From  that  time  down 
to  the  present  the  order  has  been  acted  upon, 
and  the  respondent  has  received  the  interest  on 
the  settled  fund.  In  these  circumstances  the 
court  has  no  power  to  vary  the  order  now.  An 
order  for  variation  of  settlements  is  made  once 
for  all,  and  cannot  be  altered : 

Benyon  v.  Benyon  and  O'Callaglian  (ubi  sup.). 

The  same  rule  applied  in  Chancery.  In  those 
instances  where  this  court  and  the  Court  of 
Appeal  have  interposed  in  order  that  justice 
should  be  done  between  the  parties,  it  has  alwajs 
been  upon  the  footing  that  the  order  drawn  np 
and  promulgated  was  not  the  order  which  the 
judge  had  intended  to  make  upon  the  facts  bef<n« 
him'.  [The  President. — This  case  rests  on  the 
narrow  question  whether  the  deputy  registrar 
intended  to  make  the  order  which  he  did  make.] 
The  registrar  has  no  power  to  make  any  order  in 
such  cases  as  this.  He  simply  reports  to  the 
court.  The  deputy  registrar's  report  was  sub- 
mitted to  the  .respective  solicitors,  and  they 
assented  to  it.  It  then  came  before  the  conrt, 
and  Butt,  J.  said  he  would  sanction  what  the 
parties  and  their  solicitors  had  agreed  to.  It  is 
doubtful  whether  that  order  could  have  been 
varied  upon  appeal,  inasmuch  as  it  was  an  order 
made  by  consent.  [The  Pkbsident. — Can  there, 
in  strictness,  be  an  order  by  consent  where  inte- 
rests of  infants  aie  involved?]  Of  course,  the 
judge  would  exercise  his  own  discretion  in  the 
matter ;  but  it  does  not  lie  in  the  mouth  of  the 
representatives  of  one  of  the  assenting  parties  b> 
seek  now  to  set  it  aside : 

Mellor  V.  Stcire,  58  L.  T.  Bep.  205 ;  30  Ch.  Sir. 
239. 

Drawing  up  an  order  in  terms  in  which  it  was  not 
originally  made  is  difEerent  from  altering  an  order 
which  has  been  properly  drawn  up.  Agkevo  v. 
Peddle  (14  Sim.  301)  was  a  case  of  error  in  the 
mode  in  which  the  order  was  drawn  up.  In 
Stewart  v.  Forbes  (16  Sim.  433),  which  was  a  case 
of  alleged  mistake  as  to  the  effect  of  an  order, 
the  court  decided  that  it  was  not  at  liberty  to 
alter  a  decree  unless  there  was  a  clerical  error  in 
it.  That  was  the  same  sort  of  case  as  the  present 
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T«cfcer  T.  The  New  Bnituwick  Trading  Company 
of  London  (63  L.  T.  Rep.  69;  U  Ch.  Div.  249) 
wag  an  application  to  alter  an  order,  on  the 
groimd  that  the  order  did  not  carry  out  what  was 
intended.  By  the  order,  it  was  said,  the  judge 
had  intended  to  make  two  persons  liable,  whereas, 
opon  its  construction,  it  only  made  one  liable, 
llie  Cktart  of  Appeal  refused  to  alter  the  order. 
In  Harriion  v.  l{arri$on  (67  L.  T.  Eep.  119 ;  12 
P.  Diy.  130,  145)  an  alteration  was,  howerer, 
made.  In  questions  of  altering  the  record,  the 
judge  who  was  a  party  to  the  record  may  be  able 
to  say  whether  the  order  contains  a  clerical  error, 
when  the  judge  is  dead,  who  is  to  decide 
it  wag,  or  was  not,  a  clerical  error  P 
a  wide  distinction  between  an  order  made 
rtiriam  ^nd  a  mere  clencal  error.  The 
made  this  order  after  hearing  counsel  for 
both  parties  and  for  the  trustees,  and  therefore  it 
was  not  made  by  a  slip  or  through  a  clerical 
error.  Th^  petitioner  lived  for  seven  years  after 
the  order  was  made,  and,  now  that  be  is  dead  and 
cannot  be  heard,  the  trustees  of  the  petitioner's 

^«on  come  and  say,  for  the  first  time,  that  the 

~  cision  was  wrong,  and  that,  if    counsel  and 

citors  had  not  misled   the  judge,   the   order 

a  not  have  been  made  in  that  form.    The 

'^respondeat  has,  moi-eover,  a  vested  interest  which 
she  might  iiave  assigned.    The  application  raises 

.all  sorts  of- cnrious  points.  If  the  court  is  now 
Ding  to  alter  this  order,  it  must  be  done  upon  an 
Itirely  new  set  of  facts,  and  we  must  go  Ijfefore 
the  registrar  as  if  upon  a'  new  petition,  and  must 
kj  the  facts  before  nim  as  they  now  stand.  The 
registrar  was  precluded  from  allowing  the  respon- 
dent to  be  heard  on  certain  points,  as  the  terms 
of  reference  directed  him  to  report  upon  the 
materials  which  were  originally  before  the  deputy 
ifgistrar  and  before  Butt,  J.  If  the  consent,  upon 
«hjch  the  order  confirming  Mr.  Strong's  repcJrt 
was  made,  is  now  to  be  set  aside,  the  respondent 
ought  to  be  allowed  to  supplement  those  materials. 
The  order  was  not  made  per  ineuriam,  and  there 
is  no  power  to  review  it.  If,  however,  th«  court 
is  of  opinion  that  it  has  that  power,  the  respon^ 
dent  oaght  not  to  be  debarred  from  putting  before 
the  registrar  or  the  court  the  fresh  facts  whi9h 
Mw  exist.  Under  the  new  variation  now  pro- 
posed, the  daughter  of  the  maniage  would  be 
deprived  of  the  power  of  her  mother  to  benefit 
her.  Shotild  not  the  daughter's  interest  be 
protected  if  this  matter  is  to  be  in4uired  into 
afresh? 

Bayford,  Q.C.  in  reply. — ^It  never  entered  the 
mind  of  the  petitioner  that  his  wife  was  to  retain 
anjr  interest  in  this  property.  It  was  an  accidental 
omission  on  the  part  of  the  deputy  registrar,  and 
the  jndge's  mind  was  not  informed  about  it. 
GladiUme  v.  Gladstme  (35  L.  T.  Rep.  380; 
1  P.  Div.  442)  is  an  authority  ^s  to  the  power  of  the 
«mrt  to  review  an  order  for  variation  of  settle- 
ments. The  court  has  power  to  alter  mistakes, 
and  also  to  review  an  oraer  if  it  finds  that  such 
an  order  would  not  have  been  made  if  all  the 
facts  bad  been  brought  before  the  judge  who 
made  it.  Fortunately,  the  respondent  has  not 
disposed  of  her  interest.  CaveiCiiah,  v.  CavendUh, 
and  Boehefoueauld  (19  L.  T.  B«p.  497 ;  38  L.  J.  13, 
P.  i  M.)  is  another  authority  in  our  favour. 
[ThePBESiSENT. — I  directed  that  the  case  should 
go  back  to  the  registrar,  on  the  authority  of  the 
case  of  Oladstone  v.  Gladstone  (ubi  sup.);  but  I 
Vol  LXXm.,  1878. 


rather  think  that  the  registrar  considered  himself 
bound  by  the  agreement  which  was  arrived  at 
when  the  matter  was  originally  before  the  judge. 
The  view  that  I  took  on  the  last  occasion  was,  that 
this  matter  could  not  be  treated  as  a  mere  clerical 
error,  and  that  the  deputy  registi-ar  reported  as 
he  did,  because  he  had  not  considei-ed  the  point 
as  to  the  extinction  of  the  wife's  interest  in  the 
fund  in  question.  I  thought,  moreover,  that 
Gladstone  v.  Gladstone  (ubi  sup.)  decided  that  the 
court  would  not  lay  down  any  hard  and  fast  role  in 
these  cases.] 

Inderwidk,  Q.C. — Gladstone  v.  Gladstone  {uhi 
sup.)  was  decided  before  the  case  of  Benyon  v. 
Benyon  and  (yCallaghan  {uhi  «t(p.),and  is,  having 
regard  to  some  Chancery  authorities,  a  doubtful 
decision.  A  distinction  has  been  di'awn  between 
orders  made  after  a  dissolution  of  marriage  and 
orders  made  upon  a  decree  for  judicial  separa- 
tion. 

The  Peesident.  —  This  is  really  to  a  con- 
siderable extent  an  appeal  from  the  view  which 
I  expressed  the  other  day  in  this  case,  to  the 
effect  that  it  should    be  refen-ed  back  to  the 
registrar.      I  made  that  order  in  view  of  the 
authority  of   Gladstone  v.   Gladstone  (35  L.  T. 
Rep.  380 ;  1  P.  Div.  442).    I  did  not  think  then, 
and  I  do  not  think  now,  that  I  ought  to  treat . 
this  matter  as    one    of  mistake,  either    on    the 
part  of  the  registrar  or  the  court,  in  the  sense 
that  they  meant  one  thing  and  said  another.     I 
cannot  think  that  there  is  any  real  distinction  to 
be  drawn  between  the  registrar  and  the  judge^ 
If  the  registrar  made  a  mistake,  so  that  words, 
got  into  the  order  which  he  did  not  intend  should!, 
be  there,  or  left  words  in  it  which  he  did  not 
intend  sitould  remain,  I  cannot  help  thinking  that . 
there  woild  be  power  to  treat  that  as  a  clerical 
error,  and  to  correct  it.    This  is  exactly  what  the 
late  President  did  in  Harrison  v.  Harrison  (57 ' 
L.  T.  Rep.  119;  12  P.  Div.  130, 145).     The  prin- 
ciple of  making  alterations,  where  there  has  oeen  . 
a  mere  mistake,  is  very  clearly  indicated  by  tho- 
Chancery  authorities,  which  snow  that,  if  there 
has  been  a  mere  clerical  error,  this  can  be  set  ■ 
right,  even  if  as  long  a  period  as  seven  years  has 
elapsed ;  but  that  where  it  is  not  a  question  of 
mere  clerical  error,  but  of  correction  of  a  mistake- 
in  another  sense — for  instance,  the  correction  ot 
an  order  which  the  judge  would  not  have  mad& 
if  he  had  had  other  materials  befoi'e  him — the 
order  cannot  be  amended.    This  case  falls  within 
the  clear  principles  laid  down  by  the  authorities 
of  the  Court  of  Chancery.     It  was  before  the 
registrar,  before  the  parties,  and  before  the  court, 
and  yet  the  attention  of  nobody  appears  to  have 
been  directed  to  this  point,  and  so  a  mistake 
apx)ears  to  have  been  made.    The  agreement  does 
not  touch  the  matter  verv  nearly.     We  have  a 
petition  asking  for  the   husband's  fund  to   be 
dealt  with.    We  have  it  going  before  the  regis, 
trar,  one  of  the  parties  stating  that  it  was  agreed 
that  the  interest  of  the  respondent  in  the  husband's 
fund  should  be  extinguished.     The  deputy- regis- 
trar, in  his  own  handwi-iting,  recited  the  effect 
of  the  settlement,  and  drafts   of  his  report  were 
sent  to  the  parties  before  it  was  filed,  but  neither 
of  them  noticed  the  omission.    The  matter  after- 
wards came  before  the  judge,  and,  by  the  consent 
of  everyone,  he  confirmed  the  registrar's  report. 
It  is  impossible  to  say  there  was  a  clerical  slip. 
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It  is  clear,  and  the  silence  of  Mr.  Orford's  affidavit 
shows  it,  that  they  from  first  to  last  never  under- 
stood what  was  being  done,  and  it  is  evident  that 
neither  Mr.  Orford,  his  opponent,  or  the  registrar, 
ever  had  the  matter  of  the  husband's  share  of  the 
property  before  their  minds  at  all;  and  the 
report  in  consequence  passed  that  over  in  silence. 
It  is  an  extraordinary  fact  that  it  should  be  so, 
but  I  am  none  the  less  satisfied  that  it  is  a  fact, 
Under  these  circumstances  what  can  be  done  P 
Unless  it  is  a  hard  and  fast  rule  that  such  an 
order  should  not  be  re-opened,  this  is  a  case,  if  ever 
there  was  one,  in  which  it  should  be  done.  I  quite 
agree  that  matters  which  have  arisen  subsequently 
to  the  order  cannot  be  now  dealt  with.  Benyonv. 
Benyon  and  O'Callaghan  (62  L.  T.  Rep.  329,  381 ; 
15  P.  Div.  54)  is  an  authority  to  that  extent,  and 
Cavendish  v.  Cavendish  and  Rochefoucauld  (19 
L.  T.  Rep.  497;  38  L.  J.  13,  P.  &  M.)  is  not  an 
authority  the  other  way.  I  am  inclined  to  follow 
the  opinion  expressed  by  Lord  Hannen  in  Olad- 
atone  v.  Gladstone  {ubi  sup.),  and  to  consider  what 
ought  to  be  done  now,  and  what  should  have  been 
<lone  in  the  first  instance.  I  intended  Mr. 
Registrar  Pritchard  to  consider  what  order  should, 
ia  his  opinion,  have  been  made  by  the  deputy 
registrar,  and  that  he  should  report  his  view  to 
me;  but  I  am  not  sore  that  the  registrar  has 

-exactly  understood  my  order  in  the  sense  in 
which  I  intended  it.  If  I  find,  on  inquiry,  that  he 
■fairly  considered  the  matter,  by  placing  himself 
in  tne  position  of  the  deputy  registrar  at  the 
time  when  the  latter  considered  his  report,  I  shall 

.  come  to  the  conclusion  that  he  has  decided  the 
case  upon  the  right  materials.  If,  on  the  other 
hand,  he  has  excluded  anything,  I  think  that  the 
matter  will  have  to  be  sent  back  to  him  for  re- 
considei-ation.  I  propose,  therefore,  to  aacerttun 
from  Mr.  Registrar  Pritchard  exactly  what  took 
place  before  him,  and  it  will  be  conveyed  to  the 
parties  hereafter. 

Jan.  27, 1894. — The  case  having  been  put  in  the 
paper  to  be  mentioned, 

The  Pbesident  said: — There  has  been  more 
.<lelay  with  regard  to  this  case  than  I  intended, 
because  I  am  afraid  that  I  did  not  make  myself 
-quite  clear.  What  I  meant  was  to  confirm  the 
report,  unless  I  heard  from  the  registrar  that  he 
iad  not  adopted  the  view  which  I  intended  he 
should  take  in  dealing  with  this  matter.  Originally 
I  thought,  after  looking  at  the  authorities,  and 
particularly  the  decision  in  Gladstone  v.  Gladstone 
{ubi  sup.),  that  there  was  power  to  send  the  case 
to  the  registrar  for  him  to  consider  whether,  at 
the  date  when  the  original  order  was  made,  that 
order  was  one  which  would  have  been  made  if  all 
the  points  had  been  present  to  the  minds  of  the 
parties  and  there  had  been  no  mistake.  The 
report  of  the  registrar  is  ambiguous,  and  he  seems 
to  have  thought  that  the  question  of  the  property 
of  the  children  of  the  marriage  at  the  date  of  the 
original  order  and  at  the  present  time  were  not 
matters  which  the  deputy  registrar  who  made  the 
original  order  would  have  considered  prevented  him 
from  recommending  that  the  reversionary  interest 
of  the  wife  in  the  fund  brought  into  settlement  by 
the  husband  should  be  extinguished.  In  that  sense, 
the  registrar  said  that  this  inquiry  was  not  included 
In  the  terms  of  the  reference.  That  view  seems 
to  me  to  be  correct.  I  think  that  the  deputy 
registrar  ought  not  to  have  been  prevented  from 


I 


making  what  would  undoubtedly  have  been  the 
usual  order,  and  the  one  which  would  have  been 
made  but  for  the  mistake  of  all  parties  at  the 
time,  namely,  an  order  for  extinguishing  the 
wife's  reversionaiy  interest  in  the  fnnd  brought 
into  settlement  by  the  husband.  If,  since  the 
date  of  the  original  order,  the  wife's  reversionai; 
interest  in  that  fund  had  been  assigned  or  incnin. 
bered,  other  considerations  might  have  arisen. 
But  that  is  not  the  case.  I  am  of  opinion,  there- 
fore, that  the  report  of  Mr.  Registrar  Pritchard 
ought  to  be  confirmed.  I  think  this  is  clearly  a 
case  in  which  the  costs  of  all  parties  ought  to 
come  out  of  the  settled  fund,  inasmuch  as  ths 
present  proceedings  have  been  rendered  neoessaiy 
through  the  common  mistake  of  everyone  con- 
cerned. 

In  consequence  of  fresh  difficulties  which  arose 
in  connection  with  the  order,  the  matter  again 
went  before  Mr.  Registrar  Pritchard  on  the  15th 
and  29th  Jan.  1895;  and,  upon  his  further  report 
the  case  was  again  brought  before  the  court  on 
the  13th  May  1895,  when,  in  addition  to  the 
counsel  who  had  previously  represented  ths 
parties, 

C.  A.  H.  Black  appeared  for  the  infsit 
daughter,  who  had  come  in,  by  her  gnardiaiu, 
and  now  objected  to  the  registrar's  report.  The 
only  new  case  cited  in  the  course  of  the  argu- 
ments was  Cohoni  v.  The  Palace  Theatre  lAmiUi 
(11  Times  L.  Rep.  103,  227). 

May  13. — The  Peesidknt. — I  confess  I  should 
have  been  glad  if  this  matter  could  have  been 
arranged  between  the  parties,  because  the  founda- 
tion of  the  whole  matter,  in  relation  to  the  view  I    ] 
took  before,  and  take  now,  is  that  this  was  retUr    i 
a  common  mistake  of  all  the  parties  conoenwo-    ' 
I  have  dealt  with  the  law,  rightly  or  wrongly,  <m 
the  previous  occasion.      Following  the  case  of    . 
Gladstone  v.  Gladstone  (35  L.  T.  Rep.  380;  1 
P.  Div.  442),  it  occurred  to  me  that  there  it 
jurisdiction  in  this  court,  where  it  is  clear  tJut 
there  has  been  a  mistake — a  common  mistake— 
of  all  parties  in  drawing  up  and  making  an  order, 
to  i-econsider  the  matter.      It  cannot  be  put,  1 
think  I  ought  to  say  again,  merely  on  the  jnoimd    , 
of  mistake.     If  I  thought  that  there  had  oeen  a    ' 
mistake  in  drawing  up  the  order,  and  that  the 
judge  meant  one  thing  while  the  person  drawing    ; 
up  the  order  had  meant  another,  that  would  gire 
the  court  jurisdiction  to  rectify  it.  But  the  matter 
cannot  be  put  in  that  way.    The  true  state  of    ', 
things  is,  that  by  the  mistEike  of  everybody  the 
husband's    fund  which   had  been   brought  into 
settlement  was  not  dealt  with  in  the  way  m  which 
it  would  have  been  dealt  with  if  it  had  been 
brought  before  the  registrar  who  made  the  report 
and  the  jndge  who  decided  it.    I  have  now  no 
doubt  whatever   that,  if  the  matter  had  been 
brought  at  the  time  to  the  knowledge  of  the 
registrar  or   the  judge,  the  order  would  hate 
been  the  same  as  it    now  is,  with  the  single 
exception  that  the  wife's  interest  in  that  fiuid 
would  have  been  determined.    But,  to  my  mind, 
that    does  not  altogether  exhaust  this  matter, 
because  it  appeared  to  me  that  if  it  was  to  be 
reconsidered,  there  might  be  other  things  that 
ought  to  be  taken  cognisance  of,  and  I  was  veiT 
anxious  that  everything   that  can  be  said  aM 
suggested  should,   in  point  of  fact,  be  investi- 
gated.   I  have  very  little  doubt  that,  suj^odi^ 
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it  eonld  hare  been  shown  that  since  the  time 
whea  the  order  of  1886  was  made  the  parties  had 
iimooeiitly  altered  their  position — ^if,  for  example, 
it  had  been  shown  that  a  charge  bad  been  created 
b;  tiie  wife  on  her  anticipated  interest — I  think 
it  would  not  have  been  possible  to  vary  the  order. 
Ifothing  of  that  sort,  howevei',  has  to,ken  place. 
But  the  matter  went  a  little  farther  even  than  this. 
I  do  not  desire  to  decide  formally,  but  I  think  it 
mar  well  be  that,  where  an  order  is  to  be  considered 
under  circumstances  of  this  kind,  it  may  be  jost 
to  consider,  not  only  what  the  court  would  have 
done  at  the  time,  but  what,  having  regard  to  snb- 
aeqoent  circnmstances,  it  may  now  be  considered 
j  jost  that  the  court  should,  at  the  time,  have  done. 
I  do  not  know  whether  it  would  be  legitimate  to 
ooiaider  that,  but  I  was  anxious  to  ascertain 
whether  there  were  any  facts  of  that  class.  That 
matter  has  been  inquu-ed  into,  and,  according  to 
the  view  of  the  registrar,  no  such  circnmstances 
eiiited.  It  has  been  suggested  that  something 
in  r^ard  to  the  position  of  the  daughter,  in  rela- 

ition  to  her  father,  or  supposed  father,  may  not 
\fn  been  fully  in  the  minds  of  the  persons  when 
■aking  the  original  order.  I  do  not  think  that 
woold  appear  to  be  the  case ;  all  that  was  known 
to  the  parties  at  the  time.  But  another  matter  is 
'  before  me.  It  has  been  suggested  that  the  pro- 
;  Mihr  has  become  greatly  increased,  and  it  is  said 
:  inrtoer  that,  as  far  as  one  can  see,  consideration 
was  not  ^ven  by  the  court  to  the  circumstance 
tiiat,  at  the  time  of  making  the  order,  the  son  was 
mdaabtedly  entitled  in  remainder  to  property 
woith  some  15002.  a  year.  The  answer  given  to 
that  by  the  registrar  is  that,  although  it  may  be 
bne  that  that  particular  matter  was  not  brought 
to  the  mind  of  the  registrar  or  the  judge,  still,  it 
;  vu  a  matter  that  was  perfectly  well  known  both 
to  the  husband  and  wife  at  the  time  ;  and  I  think 
tUi  most  hare  been  so.  They  both  knew  that 
the  ion  had  this  reversionary  interest,  and  I  can- 
not help  thinking  that,  even  if  the  matter  had 
heen  biooght  before  the  court,  it  would  have  made 
BO  difference ;  and  I  can  easily  understand  that 
the  reason  why  it  was  not  brought  forward  was 
that  all  parties  considered  that  this  was  not  a 
■natter  Miich  it  was  material  to  consider.  The 
frne  state  of  the  matter  I  believe  to  be  that,  as 
Hoards  the  husband's  fund,  all  parties  knew  that 
the  wife's  interest  would  be  extinguished  in 
•ooordaooe  with  the  common  practice.  At  present 
the  suggestion  is  that  other  arrangements  were 
nude.  I  do  not  think  it  necessary  to  ^  into  the 
case  on  the  pleadings,  or  into  the  contention  that,  in 
oie  form  or  another,  she  ought  to  get  a  larger 
interest  in  respect  of  the  10,0002.  which  she 
hoQgbt  into  settlement,  in  order  to  compensate 
her  for  the  loss  of  the  life  interest  in  the  10,0001. 
broneht  into  settlement  by  the  husband.  To 
*ay  that  something  of  the  sort  was  contemplated 
or  ought  to  have  been  done  by  the  parties  is 
veiy  QLr  from  saying  that  it  must  be  done ;  and  I 
camut  see  my  way  to  do  that  compulsorily.  All 
I  can  do,  taking  the  facts  as  they  are,  is  to  say 
that  the  tesistrar's  report  must  be  confirmed,  and 
that  the  infe's  interest  in  the  husband's  10,000i. 
miist  be  extingnished,  and  that  the  rest  of  the 
variation  of  settlements  effected  in  1886  should 
remain.  I  think  this  is  a  case  in  which  the  costs 
of  all  partaea  ought  to  come  out  of  the  10,0001. 
tnong^  by  the  husband  into  settlement,  which  is 
nally  the  fond  in  dispute. 


Bayford,  Q.C. — The  present  order  wiU  be,  that 
the  registrar's  report  oe  confirmed,  the  former 
order  to  stand,  with  the  addition  that  the  wife's 
interest  in  the  husband's  fund  is  to  be  ex- 
tinguished :  costs  out  of  the  husband's  fund — that 
would  be,  out  of  the  income.  One  does  not  like  to 
diminish  the  child's  settled  fund. 

Indenoiek,  Q.C. — That  is  a  matter  which  is 
usually  left  to  tiie  trustees. 

Bayford,  Q.C. — The  court  should  make  the 
order  to-day,  out  of  the  income.  As  it  was  a 
dispute  as  to  the  income,  this  would  be  more  in 
accordance  with  the  practice.  There  is  no  difficulty 
about  there  being  sufficient  money  available  to 
meet  the  costs. 

The  PBESiDKifT. — ^Very  well.  The  wife  is  to 
have  the  income  up  to  the  date  of  the  present 
order.  It  is  a  matter  for  consideration  what  the 
date  of  this  order  should  be. 

Solicitors  for  the  applicants,  Wontner  and  Sons. 

Solicitors  for  the  respondents,  Wordsworth, 
Blake,  and  Co. 


Souse  of  iJattiS. 

Thursday,  June  20. 
(Before    the    Lord    Chancelix>b    fHersctell), 
and   Lords  Ashbodbne,    Macnaghten,   and 
Datbt.) 

THOBNE  v.  HeABD  and  ANOTHEB.(a) 

ON  APPEAL  FBOM    THE    COUBT    OF    APPEAL    IN^ 

ENGLAND. 

Mortgage — Sole — Fraud  of  agerU  ~~  Statute  of 
Limitations— Trustee  Act  1888  (61  <£■  52  Viet. 
c.  59),  s.  8. 

Where  fraud  is  relied  upon  to  talce  a  ease  out  of 
the  Statute  of  Limitations  it  must  be  the  fraud 
of,  or  imputable  to,  the  person  who  invokes  the 
aid  of  the  statute. 

The  respondents  were  first  mortgagees,  and  the  ap- 
pellant was  second  mortgagee,  of  the  same  pro- 
perty. In  1878  the  respondents  sold  under  their 
power  of  sale.  S.,  who  was  the  mortgagor's  soli- 
citor, acted  for  aU  parties,  and  the  purchase 
money  was  more  than  sufficient  to  pay  off  both 
mortgages.  After  satisfying  the  respondents'' 
m.ortgage  S.  appropriated  the  balance  of  the 
purchase  Dwney  to  his  own  use,  and  continued  to 
pay  interest  to  the  appellant  as  if  his  mortgage 
was  still  in  existence,  and  concealed  the  fact  of 
the  sale  from  him.  He  gave  the  respondents  a 
receipt  for  the  amount  due  to  the  appellant  as 
his  agent.  In  1892  the  appellant  discovered  the 
fraud,  and  brought  this  action  against  the  re- 
spondents for  p  lyment  of  what  icas  due  to  him, 
and  for  an  account. 

Held  {affirming  the  judgment  of  the  court  behno). 
that  the  respondents  were  protected  by  sect.  8  of 
the  Trustee  Act  1888  (51  *  52  Vict.  c.  59),  as  they 
were  not  "party  or  privy"  to  the  fraud,  and  the 
proceeds  were  not  '•  siiu  retained  "  by  thein,  to 
as  to  take  the  claim  mit  of  the  Statute  of  Limi- 
tations, as  8.  was  not  acting  within  the  scope 
of  hit  authority  as  their  agent  in  committing  the 
fraud. 

Semble,  that  knowledge  of  the  existence  of  a  second 

: — j^^.. 

(a)  Beported  t}-  C.  E.  Mxldim,  £*q.,  Burlit»-at-I»w. 


Digitized  by 


Google 


292-Voi.  Lxxra.] 


THE  LAW  TIMES. 


[Not.  9, 189S. 


H.  OF  L.] 


Thobne  v.  Hxasd  and  anotbbb. 


LH.07L 


mortgage,  which  a  $olieitor  aetirigfor  all  parties 
has  acquired  as  solicitor  for  the  mortgagor, 
is  not  constructive  notice  to  the  first  mortgagees, 
to  as  to  make  them  trustees  of  the  balance  of  the 
sale  money  for  the  second  mortgagee. 

This  was  an  appeal  trom  a  judgment  of  the  Conrt 
of  Appeal  (LindlCT',  Kay,  and  Smith,  L.JJ.), 
repoi-ted  in  70  L.  T.  Rep.  541  and  (1894)  1  Ch. 
569,  who  had  affirmed  a  judgment  of  Bomer,  J., 
reported  in  68  L.  T.  Hep.  791,  and  (1893)  3  Ch. 
530. 

The  facts  of  the  case,  which  were  not  in 
dispute,  appear  from  the  head-note  above,  and 
are  fullj  set  out  in  the  reports  in  the  courts 
below. 

Cozens-Hardy,  Q.C  and  Philpotts  appeared  for 
the  appellant,  and  contended  that,  but  for  the  pro- 
visions of  sect.  8  of  the  Trustee  Act  1888,  it  would 
be  an  undefended  action,  and  there  was  fraud  to 
take  it  out  of  that  section.  Searle  was  the  re- 
sipondents'  agent,  and  his  knowledge  was  con- 
structive np'ticfe  to  them  of  the  existence  of  the 
second  mortgage,  and  he  was  their  agent  to  receive 
the  purchase  money,  and  therefore  they  are  privy 
to  his  fraud,  and  the  balance  of  the  money  is  con- 
structively still  retained  by  them  within  the 
meaning  of  the  section.    See 

Charles  v.  Jones,  56  L.  T.  Bep.  848;  35  Ch.  Div. 
544.  . 

It  was  a  continuing  breach  of  trust,  and  the  fraud 
was  committed  in  the  course  of  the  agent's  busi- 
ness, which  makes  the  principal  liable.    See 

Barwick  v.  English  Joint  Stock  Bank,  16  L.  T.  Bep. 

461 :  L.  Bep.  2  Ex.  259  ; 
3ff  Gouion  v.  Dyer,  h.  Bep.  8  Q.  B.  141 ; 
Mackay  v.  Commercial  Bank  of  New  Brunswick.  30 

L.  T.  Bep.  180 ;  L.  Bep.  5  P.  C.  394 ; 
SK-ire  T.  Francis,  37  L.  T.  Bep.  554 ;  3  App.  Cas. 

106. 

The  case  of  The  British  Mutual  Bankitig  Company 
Y.  Chamwood  Forest  Bailaay  Company  (57  L.  i. 
Rep.  833 ;  18  Q.  B.  Div.  714)  was  relied  upon  in 
the  court  below,  but  it  has  no  real  bearing  on 
the  case.  In  Moore  v.  Knight  (63  L.  T.  Rep.  831 ; 
(1891)  1  Ch.  547)  it  was  held  that  the  Trustee  Act 
of  1888  did  not  affect  the  principle  of 

Blair  r.  Bromley,  2  Phil.  354  ;  5  Hare,  542. 

The  cause  of  action  did  not  arise  till  the  discoveiy 
of  the  fraud  in  1892,  and  the  statute  only  began 
to  run  from  the  last  payment  of  interest  by 
Searle.    See 

Vane  r.  Vane,  28  L.  T.  Bep.  320 ;   L.  Bep.  8  Ch. 
383. 

There  was  a  concealed  fraud,  which  takes  the  case 
out  of  the  statute,  which  the  appellant  had  no 
opportunity  of  discovering  at  an  earlier  period, 
and  it  was  made  possible  by  the  respondents' 
default  and  negligence,  so  that  they  are  estopped. 
See 

Allcard  v.  Skinner,  57  L.  T.  Bep.  61 ;  36  Ch.  Div. 
145. 

Warmington,  Q.O.  and  Creed,  who  appeared  for 
.the  respondents,  were  not  called  upon  to  address 
the  House. 

At  the  conclusion  of  the  argument  for  the 
appellant,  their  Lordships  gave  judgment  as 
follows : — 

The  LoBD  Ghancbllos  (Herschell).— [After 
stating  the  facts  as  to  the  mortgages  his  Lordship 


continued  as  follows :]  My  Lords :  In  the  latter 
part  of  1877  there  was  a  contract  made  to  sell  the 
property  in  question.  Whether  the  transaction 
was  initiated  oy  the  respondents,  or  by  the  mort- 
gagor for  whom  Mr.  Searle  was  acting,  or  whether 
it  had  its  origin  with  Mr.  Searle  himself,  who  wu 
the  third  mortga|;ee  of  the  same  propertv,  does 
not  apx>ear ;  but  it  is  beyond  dispute  tliat  be  wu 
acting  with  the  full  sanction  of  the  first  mort- 
gagees and  on  their  behalf,  and  acting  in  exerciie 
of  the  power  of  sale  vested  in  them.  The  parchaee 
money,  1700Z.,  was  received  by  Mr.  Searle.  No 
part  of  it  ever  came  physicallv  into  the  hands 
of  the  respondents  except  lOOOf.,  which  was  paid 
to  them  by  Mr.  Searle  in  discharge  of  their  mort- 
gage; the  resi  remained  in  the  hands  of  Mi. 
Searle.  No  doubt  Mr.  Searle,  who  was  aware  of 
the  mortgage  to  Thome,  ought  at  once  to  have 
paid  over  to  Thome  out  of  the  7002.  the  amooot 
due  to  him,  namely  3332.,  and  only  to  have  re- 
tained for  his  own  purposes  the  residue.  Bnt, 
'  instead  of  that,  he  retained  the  entire  sum  in  hit 
hands  and  applied  it  to  his  own  pnrposesjpajini; 
from  time  to  time  the  interest  due  upon  Thome't 
mortage  to  Thome ;  and  I  take  it  that  Thane 
was  not  aware  that  his  mortgage  was  not  still 
subsisting.  In  1892  Searle  became  bankrupt,  and 
then  the  fraud  of  which  he  had  been  guilty  came 
to  light.  Of  course  about  his  fraudulent  condnct 
there  is  no  question.  The  appellant  puts  his  ax 
in  this  way:  the  first  mortgagees,  the  respon- 
dents, he  says  received  the  17002.  through  their 
agent  Searle.  Upon  i%ceiving  it  they  became 
trustees  of  all  that  was  not  necessary  to  satiafj 
their  mortgage  debt  for  the  persons  entitled, 
namely,  the  second  mortgagee  and  the  third  mort- 
gagee. It  is  said  that  in  not  paying  the  money  to 
the  second  mortgagee  they  were  guilty  of  a  breach 
of  trust,  that  they  can  be  call^  to  account  bj 
the  second  mortgagee  in  respect  of  it,  and  thit 
the  claim  which  the  second  mortgagee  makes  is 
not  barred  by  the  Statute  of  Limitations,  becaose, 
althouj^h  the  Act  relieving  trustees,  passed  in  the 
year  1^8,  has  in  certain  cases  enabled  trustees  to 
plead  the  Statute  of  Limitations  where  they  conld 
not  have  done  so  before,  yet  by  reason  of  the 
exceptions  in  that  statute  the  present  case  is  not 
one  in  which  the  trustees  can  avail  themselves  of 
that  defence;  and  moreover  that  the  time  onlj 
began  to  run  from  the  year  1892  when  they  dis- 
covered the  fraud ;  so  that,  even  if  the  case  U 
within  the  statute,  the  statutory  period  has  not 
yet  elapsed.  So  far  as  appears  upon  the  dvidenoe 
the  respondents  were  never  aware,  down  to  the 
time  of  the  sale  and  the  receipt  of  the  money  br 
Searle,  that  any  second  mortgage  existed  at  slL 
As  far  as  appears,  aU  that  they  knew  was.  that 
there  was  a  mortgagor,  and  that  Searle  was  the 
solicitor  for  the  mortgagor.  But  it  is  said  that 
although  they  may  not  themselves  have  known  of 
the  existence  of  Thome  and  of  the  second  mort- 
gage to  him,  jet  the  fact  that  there  was  snch  i 
mortgage  was  known  to  Searle.  That  fact  was  on- 
doubte£y  known  to  Searle ;  but  it  is  equally  dear 
that  he  had  acquired  that  knowledge  not  in  connec- 
tion with  this  transaction  at  all ;  De  had  aoqniied 
that  knowledge  previously,  when  be  was  not  in  aaj 
way  acting  for  the  respondents,  because  be  hai ' 
been  the  person  who  negotiated  that  mortgace 
with  Thome.  It  is  true  that,  in  the  comae  of  this ; 
transaction  of  sale,  Searle  for  some  reason  or  other  ^ 
had  put  upon  the  abstract  of  title  a  reference  to 
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this  mortgage,  and  on  the  requisition  of  the  pur- 
chaser he  obtidned  from.  Mr.  Thome,  telling  nim 
that  it  was  for  the  purpose  of  a  contract  of  sale, 
bis  deeds,  with  a  view  to  letting  the  proposed  pur- 
chaser, or  the  person  under  contract  to  pnroluwe, 
see  thcHPa.  He  subsequently  received  them  back,  and 
te^delirered  them  to  Thome.  It  is  said  that  in  this 
way  he  did  become  acquainted  with  the  fact  of 
this  second  mortgage  whilst  acting  as  solicitor  in 
this  transaction  for  the  respondents.  ConsiderinK 
that  the  solicitor  knew  aliutide  of  the  existence  of 
this  mortgage,  that  it  was  not  necessary  in  any 
«sy  to  communicate  its  existence  to  the  first 
mortgagees  in  regai-d  to  their  sale  under  the 
powers  given  by  that  mortgage,  and  seeing  that 
all  that  Ae  did  was  to  make  use  of  the  knowledge 
which  he  bad  pieriously  acquired  to  ask  for  the 
deeds  in  the  way  that  I  have  described,  I  think 
that  it  may  be  a  matter  open  to  question  whether 
that  would  be  knowledge  by  their  solicitor  which 
coald  he  imputed  to  the  respondents  so  that  it 
most  be  regarded  as  their  knowledge.  It  is  quite 
tmnecessary  to  express  an  opinion  upon  or  to 
determine  that  point.  I  have  only  made  these 
obaerrations  in  order  that  I  may  not  be  supposed 
to  assent  without  further  consideration  to  the 
Dropodtions  contended  for  on  behalf  of  the  appel- 
laat.  ITow,  the  question  arises  whether  the 
Statnte  of  Limitations  can  be  pleaded.  Tirst  it 
was  said  that  the  right  did  not  arise  till  1892, 
when  the  fraud  was  discovered,  that  there  was 
here  a  concealed  fraud,  and  that,  although  there 
was  no  fraud  on  the  part  of  the  respondents  (that 
is  not  alleged),  nor  any  concealment  on  their  part, 
yet  that  there  was  fraud  on  the  part  of  a  pei'son 
acting  as  their  agent,  namely  Searle,  a  conceal- 
ment oy  Searle,  who  was  the  agent  for  the  respon- 
dents, and  that,  consefiuently,  it  was  not  until  the 
discovery  that  any  cause  of  action  arose.  I  am 
entirely  unable  to  give  any  countenance  to  such 
an  argument.  It  appears  to  me  to  be  perfectly 
clear  that,  in  order  to  charge  any  person  with  a 
fraud  which  has  not  been  presumably  committed 
fay  him,  the  agent  who  has  committed  the  fraud 
must  have  committed  it  while  acting  within  the 
scope  of  his  authority,  while  doing  something,  and 
purporting  to  do  something,  on  behalf  of  the 
principal.  If  the  person  is  doing  something 
within  the  scope  of  nis  authority,  purporting  to 
do  it  for  his  principal,  although  in  doing  it  he 
commits  a  wrong  which  his  principal  neither 
•auctioned  nor  intended,  the  principal  may  be 
liable.  But  if  the  person,  although  he  has  been 
employed  as  agent,  is  not,  in  the  transaction  which 
is  tne  wrongf m  act,  acting  for  or  purporting  to 
be  acting  for  the  principal,  it  seems  to  me  impos- 
sible to  treat  that  as  tne  fraud  of  the  principal. 
Now  in  this  case  there  is  no  pretence  for  saying 
that  in  what  he  did  that  was  fraudulent,  or  what 
he  improperly  concealed,  Searle  was  acting  for  the 
respondents.  It  appears  to  me  that,  as  soon  as 
ihej  had  received  the  1000?.,  leaving  Searle  in 
possession  of  the  remainder  in  which  uiey  claimed 
no  right  or  title,  to  which  they  believed  that  either 
Searfo,  or  somebody  for  whom  he  was  acting,  was 
entitled,  all  agency  on  their  behalf  by  Searle  in 
relation  to  that  surplus  was  absolutely  at  an  end. 
Trom  that  moilnent  he  held  it  not  as  their  agent 
st  all;  it  was  not  intended  that  he  should  hold 
it  for  them ;  they  did  not  contemplate  that  he 
vas  holding  it  for  them,  nor  that  he  intended  to 
Itold  it  for  tiiem.     To  suppose  that,  in  defiance 


of  the  intention  of  both  the  parties  to  such  a 
transaction,  nevertheless  there  was  a  relation  of 
agency,  would,  it  seems  to  me,  be  a  somewhat 
extravagant  conclusion.  I,  therefore,  can  enter- 
tain no  doubt  that  in  the  present  case  there  has 
been  no  such  fraud,  or  concealed  fraud,  shown  as 
to  prevent  the  statute  from  running,  if  the  statute 
applies,  from  the  year  1878.  I  ought  to  notice 
one  point  which  was  pressed,  or  rather  two  points, 
that  it  was  the  duty  of  the  respondents  to  find 
out  Mr.  Thome,  and  to  see  that  ne  was  paid,  and 
that  this  was  a  continuing  duty  which  they  have 
violated.  If  such  a  doctrine  as  that  were  to  be 
given  assent  to  in  a  case  such  as  this,  the  value 
of  the  statute  of  1888  would  be  practically  at  an 
end.  It  is  said  that  here  the  respondents  gave 
back  to  Searle  Thome's  deeds,  and  so  enabled 
him  to  commit  the  fraud.  They  only  had  these 
deeds  in  their  possession  by  on  accident.  There 
was  nothing  to  call  their  attention  to  the  fact 
that  they  were  Thome's  deeds. '  They  received 
them  after  the  sale  was  completed,  at  a  time  when 
they  did  not  believe  that  they  had  any  further 
interest  in  the  transaction  at  all.  They  were 
asked  to  look  into  a  bundle  of  deeds  to  see  if  they 
had  two  deeds  described  in  a  particular  way. 
They  found  those  deeds  and  returned  them. 
There  was  no  obligation  upon  them  to  see  what 
the  contents  were,  and  there  is  no  reason  to  sup- 
pose that  they  ever  did  know  the  contents.  To 
say  that  under  these  circumstances  the  Act  im- 
poses any  liability  upon  them  seems  to  me  a 
hopeless  contention.  The  only  remaining  ques- 
tion is.  Did  the  statute  apply  r'  It  is  contended 
that  it  did  not,  because  of  the  exception  con- 
tained in  sect.  8,  sub-sect.  1,  "  Except  where  the 
claim  is  founded  upon  any  fraud  or  fraudulent 
breach  of  trust  to  which  the  trustee  was  party 
or  privy."  It  seems  to  me  to  be  impossible 
seriously  to  say  that  the  respondents  were  "  party 
or  ■privj  "  to  the  fraud  in  tnis  case.  The  fraud 
was  a  fraud  committed  by  Searle  entirely  subse- 
quent to  the  transaction  in  which  they  had  any 
interest  or  any  concern,  and  they  neither  knew  of 
it,  nor  assented  to  it,  nor  received  any  benefit  from 
it,  nor  took  pai-t  in  it  in  any  sort  of  way.  Under 
'  these  circumstances  I  am  at  a  loss  to  see  how  it 
can  be  said  that  they  were  "  party  or  privy  "  to  it. 
But,  then,  it  is  said  that  there  is  another  excep- 
tion, namely,  where  the  claim  is  "  to  recover  trust 
property  or  the  proceeds  thereof  still  retained  by 
the  trustee  " — "  still "  of  course  meaning  at  the 
time  when  the  action  is  brought.  In  spite  of 
the  ingenious  argument  addressed  to  us  oy  Mr. 
Cozens-Hardy  upon  this  point,  I  remain  uncon- 
vinced. I  have  a  difficulty  in  seriously  grasping 
the  contention.  To  say  that  the  leaving  this  sum 
of  money  with  Searle  by  the  respondents  under 
the  belid  that  it  was  money  which  Searle  was 
entitled  to  keep  and  hold  and  distribute,  in  which 
they  had  no  sort  of  concern,  with  which  they  had 
nothing  to  do,  was  a  rataining  of  the  money  by 
them  80  that  it  was  in  their  hands  at  the  time  when 
this  action  was  brought,  is  a  proposition  which  I 
can  hardly  treat  seriously.  For  these  reasons  I 
think  that  the  judgment  of  the  court  below  is  . 
right,  and  ought  to  oe  affirmed. 

Lord  Abhbotjsne. — My  Lords :  I  entirely  cor- 
cur.  I  think  that  sect.  8  of  the  Trustee  Act  cf 
1888  supplies  a  clear  defence ;  and  that  is  the 
opinion  of  all  the  learned  judges  before  whom 
this  case  has  come.   Bomer,  J.  had  no  doubt  upon 
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that,  and  the  three  Lords  Justices  also  cameclearlj 
to  that  conclusion.  I  really  think  that  this  section 
mi^ht  be  torn  up  if  it  is  not  to  apply  to  a  case  of 
this  kind.  It  is  difficult  to  imagine  to  what  case 
it  would  apply  if  it  does  not  apply  to  this.  It 
has  been  urged  in  argument  that  the  section 
would  not  apply,  because  some  case  of  fraud 
might  be  imagined,  or  imputed,  or  suggested 
against  the  defendants.  It  has  also  been  urged 
that  it  might  be  imputed  that  they  still  have  the 
fund  imder  their  control.  I  am  unable  to  follow 
either  of  these  contentions.  I  am  unable  to  see 
any  ground  on  which  it  can  be  suggested  that 
anything  like  fraud  can  be  imputed  to  the 
trustees,  or  on  which  anything  can  be  suggested 
bringing  them  within  the  exceptions  in  the  clause 
in  regard  to  their  action.  That  being  so,  I  think 
that  this  appeal  entirely  fails.  Therefore  I  am 
clearly  of  opmion  that  the  appeal  should  be  dis- 
missed with  costs. 

Lord  Macnaghten. — My  Lords :  I  am  of  the 
same  opinion.  By  a  recent,  and  I  think  a  very 
beneficial,  change  of  the  law,  a  trustee  who  has 
committed  a  breach  of  trust  is  entitled  to  rely  on 
any  Statute  of  Limitations  as  fuUy  as  anybody 
may  do  who  is  not  a  trustee,  provided  that  his 
conduct  has  been  free  from  any  taint  of  fraud, 
and  provided  that  he  has  not  derived,  and  is  not 
in  a  position  to  derive,  any  personal  benefit  from 
the  transaction  impeached  as  a  bi-each  of  trust. 
I  assume  that,  but  for  recent  legislation,  the 
respondents  would  have  been  liable  to  answer 
the  appellant's  claim.  But  I  think  that  the  Act 
of  1888  was  intended  to  apply,  and  does  apply,  to 
such  a  case  as  this ;  and  indeed  I  cannot  imagine 
any  case  to  which  the  Act  could  more  properly 
or  more  clearly  apply  than  the  case  which  has  oeen 
discussed  before  your  Lordships  to-day. 

Lord  Davey.— My  Lords :  I  am  of  the  same 
opinion.  It  appears  to  have  been  assumed,  or  it 
is  stated  to  be  not  in  dispute,  that  but  for  the 
Act  of  1888  the  defendants  would  have  been 
liable  in  the  present  case.  I  will  assume,  without 
expressing  any  opinion  of  my  own,  that  it  is  so. 
But,  assuming  that  the  constructive  notice  con- 
tended for  would  have  brought  to  the  knowledge 
of  Mr.  Heard  that  which  certainly  he  did  not  m 
fact  know  at  the  date  of  the  sale,  that  Thome 
was  an  incumbrancer  upon  this  property,  so  as 
to  convert  Mr.  Heard  and  his  co-tioistee  into 
trustees  for  Thome,  I  am  of  opinion  that  the 
statute  of  1888  forms  a  perfect  answer  to  the 
claim.  Two  questions  have  been  argued :  First, 
whether  the  case  is  not  within  one  of  the  excep- 
tions mentioned  in  the  early  part  of  the  8th 
section ;  and  secondly,  it  has  also  been  argued 
that,  independently  of  the  statute,  the  time  began 
to  run  only  at  a  period  less  than  six  years  before 
the  commencement  of  this  suit.  I  c(o  not  desire 
to  say  anything  more  than  has  been  already  said 
by  your  Lordships,  or  more  than  is  contained  in 
the  judgments  which  have  been  delivered  in  the 
courts  below  upon  the  first  point.  It  appears  to 
me  to  be  impossible  to  say  that  the  money  was 
"  still  retained "  by  the  trustees,  and  it  must  be 
remembered  that  there  is  no  evidence  of  actual 
knowledge,  or  rather,  I  should  say,  that  the  evi- 
dence disproves  actual  knowledge,  on  the  part  of 
the  respondents  of  Mr.  Thome's  position.  But  it 
is  sought  to  say  (I  am  not'speaking  of  constructive 
notice)  that  tney  must  have  acquired  knowledge 


of  it  through  the  receipt  which  wa«  signed  by 
Mr.  Searle,  purporting  to  act  as  Thome's  agent,  and 
put  with  the  respondents'  papers.  Now  it  appears 
to  me  that  the  appellant  is  in  this  dilemma ;  either 
the  respondents  read  that  receipt,  or  they  did  not 
If  they  did  not  read  it,  I  see  no  evidence  whatever 
that  they  acquired  any  knowledcre  of  Thome's 
existence,  or  of  his  interest  in  the  property,  and 
the  money  was  in  that  view  paid  to  the  mort- 
gagor's agent.  If  they  did  read  that  receipt, 
what  did  it  tell  them  P  It  told  them  that  Searle 
was  (I  will  assume  wrongly)  purporting  to  act  as 
Thome's  agent,  and  that  he  had  criven  a  reoapt 
in  discharge  of  the  respondents  in  that  character. 
If  they  did  read  this  receipt,  why  were  they  not 
at  liberty  to  believe,  erroneously  as  it  turns  out, 
but  stiU  to  believe,  that  Searle  was  acting  in  that 
character  ?  If  so,  it  appears  to  me  that  the  case 
is  exactiy  the  same  ;  in  fact,  the  case  is  that  they 
paid  away  upon  that  view  the  money  to  Searle, 
erroneously  believing  that  he  was  Thome's  agent. 
If  that  be  the  state  of  facts,  it  seems  to  me  idle 
to  contend  that  money  which  is  paid  away  by  a 
trustee  to  another  person  in  the  erroneous  benef 
that  he  fills  a  particular  character  which  as  it 
turns  out  he  does  not  fill,  is  still  retained  by  the 
trustee  within  the  meaning  of  the  Act-  Upon 
the  otiier  point  which  was  so  fully  discussed 
before  your  Lordships,  that  the  statute  did  not 
begin  to  run  till  within  six  years  of  the  beginning- 
of  this  action,  I  only  desire  to  say  tliis  :  In  my 
opinion,  if  fraud  or  a  non-discovery  of  fraud,  is 
to  be  relied  on  to  take  a  case  out  of  the  Statute 
of  Limitations,  it  must  be  the  fraud  of,  or  in 
some  way  imputable  to,  the  person  who  invokes 
the  aid  of  the  Statute  of  Limitations.  Now  the 
fraud  which  is  imputed  to  Searle,  and  apparently 
justly,  is  that  he  put  Thome  off  his  guard  by 
continuing  to  pay  his  intei^st  to  him  as  if  his 
security  was  still  a  subsisting  one.  It  cannot  be 
pretended  for  a  moment  that  he  was  acting  as 
agent  for  the  respondents  in  doing  that.  He  did 
not  make  the  payments  of  interest  in  his  character 
of  asrent  for  the  respondents,  he  made  them  as 
agent  for  the  mortgagor;  and  I  see  no  founda- 
tion whatever  upon  which  Searle's  fraud  can  be 
attributed  to  the  respondents,  or  can  be  said  to 
have  been  committed  by  him  while  he  was  acting 
in  the  character  of  the  respondents'  agent.  Upon 
that  ground  and  the  other  groimds  which  have 
been  stated  in  the  judgments  delivered  in  the 
courts  below  and  by  your  Lordships,  I  hold  that 
there  was  no  fraud  imputable  to  the  defendants 
which  would  prevent  the  running  of  the  Statute- 
of  Limitations. 

Judgments  appealed  from  affirmed,  and  appeal 
dismissed  with  costs. 

Solicitors  for  the  appellant.  Hear  and  F<neler, 
for  O.  H.  Thome,  Nottingham. 

Solicitors  for  the  respondents,  Yarde  and  Loader, 
for  Bond,  Pearee,  and  Priekman,  Okehampton, 
Devon. 
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— ♦ — 

COURT   OF   APPEAL. 

June  28,  July  1,  2,  and  Aug.  7. 

^Before  Lindley,  Lopes,  and  Biobx,  L.JJ.) 

RrsBELL  V.  Russell,  (a) 

appeal  from  the  divorce  division. 

Eviband  and  wife — Be»Htution  of  conjugal  rightt 
— Judicial  separation — Craelty — What  con- 
tH'.utes  legal  cruelty — Matrimonial  Causes  Act 
1881  (47  <£  48  Vict.e.eS). 

In  order  to  constitute  legal  cruelty  as  between 
husband  and  wife  there  must  he  danger  to  life, 
limh,  or  health,  bodily  or  mentcd,  or  a  reasonable 
apprehension  of  it. 

Since  the  passing  of  the  Matrimonial  Causes  Act 
1881  the  court  is  not  bound  to  decree  restitution 
of  conjugal  rights  in  all  cases  at  the  instance  of 
a  parly  who  has  successfully  resisted  a  claim,  for 
jiididal  separation,  or  vice  versd.. 

A  mfe  in  a  suit  brought  against  her  hu^and  for 
jvdieial  separation  which  failed,  charged  him 
viith  the  comTnission  of  an  unnatural  criminal 
ofence.  and  reiterated  that  charge  subsequently, 
notwithstanding  the  verdict  of  acquittal  which 
he  had  obtained.  The  wife  then  brought  a  suit 
for  restitution  of  conjugal  rights,  which  the 
husband  opposed  on  the  ground  of  cruelty  on  the 
pari  of  the  wife  in  malting  the  above  charge, 
imS  Icnowing  the  same  to  be  false ;  and  he  also 
tounter-elaimed  for  judurial  separation  on  the 
same  ground. 

Beld,  by  the  Court  of  Appeal,  that  the  conduct 
of  the  wife  in  making  the  above  charge  was 
tufieient  to  justify  the  court  in  refusing  to 
decree  resHtiMon  of  conjuqid  rights ;  but  held 
(diaaentiente  Bigby,  L.J),  ihat  it  didnot  amount 
to  legal  cruelty  tufieient  to  support  the  husband's 
counter-elaim  for  judicial  separation. 

ihder  of  Pollock,  B.  varied. 

Is  KoT.  1890  the  Countess  Rnssell  commenced  a 
suit  against  the  earl  for  judicial  separation,  on  the 
grotinds  of  cruelty  and  sodomy.  That  suit  was 
-diBmiased,  but  the  countess  continued  to  reiterate 
the  charges  of  sodomy. 

This  suit  was  then  brought  by  her  for  restitu- 
tion of  conjugal  rights. 

The  earl,  by  counter-claim,  asked  for  a  decree  of 
jadicial  separation  on  the  ground  of  the  countess's 
cmeltyin  making  the  above  charges,  well  knowing 
them  to  be  false.  He  also  set  up  as  a  defence  that 
the  smt  was  not  brought  bond  fide  with  the  desire 
■of  resuming  cohabitation,  but  for  the  purpose  of 
founding  proceedings  nnder  the  Matrimonial 
Canses  Act  1884  (47  &  48  Vict.  c.  68)  for  alimony 
and  jadicial  separation. 

In  April  1895  the  suit  came  on  for  trial  before 
Polloct  B..  sitting  with  a  special  jury. 

His  Lordship  in  the  course  of  his  summing  up 
•called  the  attention  of  the  jury  to  the  dicta  of 
Lord  Brougham  in  Paterson  v.  Paterson  (3 
H.  of  L.  Cas.  308,  at  pp.  319,  328)  on  the  necessity 
of  extending  the  rule  laid  down  by  Lord  Stowell 
in  Evans  V.  Evans  (1  Hagg.  Cons.  Rep.  35). 

The  learned  judge,  at  the  conclusion  of  the 
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summing  up,  asked  the  jury  to  say — first,  whether 
the  petitioner  had  been  guilty  of  cruelty;  and, 
secondly,  whether,  in  her  conduct  and  correspon- 
dence since  the  trial  in  1891,  she  was  acting  bond 
fide. 

In  answer  to  these  questions  put  by  the 
learned  judge,  the  jury  found  that  the  petitioner 
had  been  guilty  of  cruelty,  and  had  not  acted 
bond  fide  since  the  last  trial. 

The  learned  judge  upon  that  verdict  dismissed 
the  wife's  petition  and  pronounced  a  decree  of 
judicial  separation  in  favour  of  the  husband. 

The  petitioner  now  appealed. 

Murphy,  Q.C.  and  .Barnard  (with  them  Le  Bas) 
for  the  appellant. — Thera  was  no  evidence  of 
cruelty  to  go  to  the  jury,  and  no  answer  to  the 
appellant's  petition  for  restitution  of  conjugal 
rights.  The  question  is  governed  by  the  law 
administered  by  the  ecclesiastical  courts,  and 
according  to  that  law  there  is  no  defence  to  a  suit 
by  a  wife  for  i-estitution  of  conjugal  rights  except 
matrimonial  offences  committed  by  her,  and  there 
cannot  be  legal  cruelty  unless  there  is  actual 
violence  or  conduct  producing  or  tending  to  pro- 
duce injury  to  health.  This  appears  from  a  series 
of  decisions  from  the  year  1755  down  to  the 
present  time : 

Holmes  v.  Holmes  (1755),  2  Lee  Ecol.  Bep.  116 ; 
Evans  r.  Evans  (1700),  1  Hagg.  Cons.  Bep.  35  ; 
Oliver  v.  Oliver  (1801),  1  Hagg.  Cons.  Bep.  301,  364 ; 
Otway  V.  Olway  (1812),  2  PhU.  Eocl.  Bei.  95 ; 
Barlee  v.  BarUe  (1822),  1  Add.  Eccl.  Bep.  301 ; 
Westmeatk  v.  Weatmeath  (1826),  2  Hagg.  Eccl.  Bep. 

Sapp.  1,  56 : 
Bray  r.  Bray  (1828),  1  Hagg.  Eccl.  Bep.  163  ; 
Neeld  v.  yeeld  (1831),  4  Hagg.  Eocl.  Bep.  263  : 
Dytart  t.  Dymrt  (1844),  3  Notes  of  Eocl.  Cas.  324, 

365,  366  ; 
Furlongery.  Furlonger  (1847),  5  Notes  of  Ec«L  Cas. 

422; 
Qreenway  v.  Oreenviay  (1848),  6  Notes  of  EocL  Caa. 

221; 
Paterson  v.  Paterson  (1850),  3  H.  of  L.  Cas.  308, 

318  * 
Gale  V.  GaU  (1852),  2  Bob.  Eocl.  Bep.  421 : 
Tomkitu  v.  TomHiu  (1858),  1  Sw.  &  Tr.  168  ; 
Curtis  V.  Curtis  (1858),  1  Sw.  &  Tr.  192  ; 
Milner  v.  XUner  (1861),  4  Sw.  &  Tr.  240  : 
PrUhard  v.  Prichard  (1864),  3  Sw.  &  Tr.  523  ; 
Scott  V.  Scott  (1865),  4  Sw.  &  Tr.  113  ; 
Cousen  v.  Couaen  (1865),  4  Sw.  &  Tr.  164  ; 
miford  V.  Milford  (1866),  15  L.  T.  Bep.  392  j  L. 

Bep.  1  P.  i  D.  295,  299 ; 
Forth  V.  Forth  (1867),  16  L.  T.  Bep.  574;  36  L.  J. 

122,  P.  &M.; 
Staee  v.  Stace  (1868),  18  L.  T.  Bep.  740 ;  37  L.  J. 

51,  P.  &  M. ; 
Kelly  v.  Kelly  (1870),  21  L.  T.  Bep.  564;  22   lb. 

308 ;  L.  Bep.  2  P.  &  D.  31,  59 ; 
Birch  V.  Birch  (1873),  28  L.  T.  Bep.  540  ;  42  L.  J. 

23,  P.  &  M. ; 
Rippingall  v.  Rippingall  (1876),  24  W.  B.  967  ; 
Mytton  V.  Mytton  (1886),  57  L.  T.  Bep.  92 :  11  P. 
Div.  141. 

When  the  Divorce  Act  1857  was  passed  the  then 
state  of  the  ecclesiastical  law  must  be  taken  to 
have  been  known  to  the  Legislature.  New  ofEences 
were  created  by  that  Act,  and,  if  it  was  intended 
to  enlarge  the  definition  of  legal  cruelty,  it  is  to 
be  expected  that  the  statute  would  have  said  so 
in  distinct  terms.  This  has  not  been  done,  and 
since  that  Act  the  judges  of  the  Divorce  Court 
have  adhered  to  the  old  doctrine  that  there  must 
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be  violence  or  injury  to  health.  Indeed,  in  the 
■former  suit  between  these  parties  [Russell  v. 
Russell,  unreported)  upon  the  very  same  doctrine 
as  to  legal  cruelty,  the  application  of  the  countess 
for  a  judicial  separation  on  the  Ki^und  of  her 
husband's  cruelty  was  refused.  We  Bubmit  that 
on  this  view  there  was  no  evidence  of  cruelty  in 
the  present  case  such  as  ought  to  have  been  put 
before  the  jury.  The  appellant  originally  made 
the  charge  in  question  against  her  husband  in  the 
course  of  legal  proceedings,  and  she  has  perhaps 
repeated  it ;  out  the  evidence  does  not  prove  any 
habitual  reiteration  of  it.    See 

Henderson  v.  Broomhead,  28  L.  J.  360,  Ex. ;  1  C.  P. 
Div.  540 ; 

Seaman  v.  KethercUft,  34  L.  T.  Eep.  878  j  on 
app.,  35  L.  T.  Eep.  874 ;  2  C.  P.  Div.  53. 

The  husband  did  not  institute  any  proceedings  of 
his  own  on  the  ground  of  cruelty,  except  in 
answer  to  his  wife's  claim  for  restitution  of 
conjugal  rights.  He  waited  until  the  wife  com- 
menced her  suit  for  restitution,  and  then  set  up 
cruelty  by  way  of  counter-claim.  And  this  was 
four  years  after  the  parties  had  ceased  to  live 
together.  The  court  has  no  discretion  in  the 
matter,  bat  a  husband  or  wife  is  entitled  as  of 
right  to  a  decree  for  restitution  of  conjugal 
rights,  unless  he  or  she  has  been  guilty  of  some 
matrimonial  offence,  such  as  adultery  or  cruelty, 
which  would  entitle  the  other  party  to  a  judicial 
separation : 

Burroughi    v.   Burroughs,  4   L.  T.   Eep.   374  j    30 

L.  J.  186,  P.  AM.; 
Scott  V.  Scot  J,  4  Sw.  &  Tr.  113 : 
Rippinjall  v.  Rippingall,  24  W.  B.  967. 

The  principle  on  which  the  court  acts  in  such 
cases  as  the  present  is  shown  by  the  Divorce  Act 
1857.  Sect.  17  provides  that  the  court  may 
decree  restitution  of  conjugal  rights  where 
satisfied  that  there  is  no  legal  ground  why  the 
same  should  not  be  granted ;  and  sect.  22  pro- 
vides that,  in  proceedings  other  than  for  dissolu- 
tion of  marriage,  the  court  is  to  act  in  conformity 
with  the  principles  theretofore  acted  upon  by  the 
ecclesiastical  courts.  [Lopes,  L.J. — In  Mackenzie 
V.  Mackenzie  (1895)  A.  C.  384)  Lord  Herschell 
seems  to  have  suggested  that  a  wife  could  not 
get  a  decree  for  restitution  of  conjugal  rights 
unless  she  came  to  the  court  with  clean  hands. 
Is  that  not  in  accordance  with  the  general  princi- 
ples acted  on  by  the  court?]  In  these  cases  the 
principles  applied  by  the  ecclesiastical  courts  are 
those  to  be  applied : 

Ottcay  V.  Otuay,59  L.  T.  Eep.  153;  13  P.  Div. 
12, 141. 
And  those  courts  did  not,  we  siibmit,  require  an 
applicant  to  come  to  them  in  all  cases  with  clean 
bands.  They  considered  a  party  entitled  to  relief 
unless  he  or  she  had  been  guilty  of  some  matri-i 
.  monial  offence : 

Miles  V.  Chilton,  6  Notes  of  Eool.  C»8.  636; 
1  Eob.  Eccl.  Bep.  684 ; 

Sullivan  v.  Sullivan,  2  Add.  Eccl.  Bep.  299 ; 

Andrews  v.  Rots,  59  L.  T.  Eep.  900 ;  14  P.  Div.  15  ; 

Duplany  v.  Duplany,  66  L.  T.  Eep.  267 ;  (1892) 
P.  53. 

Furthermore,  in  his  summing  np  the  learned 
judge  in  the  court  below  did  not  really  put 
before  the  jury  any  definition  of  legal  cruelty. 
There  was    misdirection,  and    the  verdict    was 

against  the  evidence. 


Robson,  Q.C.  and  Bargrave  Deane  (Sir  flcnry 
James,  Q.C.  and  A.  L.  Davies  with  them)  for  the 
respondent. — The  gross  charge  in  question  vas 
made  by  the  appellant,  although  she  had  no 
ground  or  pretence  for  believing  it  to  be  true,  and 
in  fact  she  never  did  believe  it.  The  jury  hav^ 
found  that  the  appellant  made  the  charge  without 
believing  it  to  be  true.  The  charge  was  made 
originally  in  answer  to  a  demand  in  the  former 
suit  for  further  and  fuller  particulars  of  cruelty. 
That  was  the  first  time  that  the  respondent  ever 
heard  of  the  charge.  It  is  clearly  an  abaolntelj 
gratuitous  charge.  The  appellant  contends  that 
this  is  not  legal  cruelty  within  the  definition 
which  has  been  judicially  adopted.  But  the 
offence  is  one  without  any  precedent  in  the  histoiy 
of  the  court,  and  this  makes  the  present  case  an 
entirely  new  one.  It  is  not  the  case  of  a  charge 
made  in  the  course  of  angry  recrimination,  and 
probably  believed  at  the  time  when  it  was  made. 
We  say  that  it  amounts  therefore  to  legal  crueltj. 
The  question  of  what  is  legal  cruelty  has  bem 
dealt  with  by  Lord  Stowell  in  Evans  v.  Evans  (1 
Hagg.  Cons.  Bep.  351.  He  does  not  directir 
demie  it ;  but  he  mentions  certain  things  which 
are  not  within  it,  such  as  acts  of  petulance  and 
passion,  or  the  denial  of  indulgences.  He  aays 
that  cases  where  the  facts  fall  short  of  actml 
cruelty  must  be  dealt  with  with  great  care,  and  to 
be  admitted  the  facts  must  show  an  abeolute 
impossibility  that  the  dnties  of  married  life  can 
be  discharged.  He  does  not  exclude  all  cases  in 
which  no  injury  to  health  is  shown.  What  ooold 
make  the  duties  of  married  life  more  impossible 
to  be  discharged  than  an  accusation  such  as  the 
appellant  has  made  against  her  husband?  An 
accusation  made  deliberately  and  repeated  thongb 
shown  to  be  untrue.  It  is  utterly  impossible  far 
the  parties  to  live  together  again.  A  man  oonld 
not  live  day  after  day  with  a  woman  who  did  that; 
and  the  court  would  not  decree  what  it  knows 
cannot  be  done.  The  charge  is  an  act  of  enuitj 
differing  from  any  accusation  made  in  private. 
It  renders  the  maintenance  of  a  common  home 
impossible.  It  is  not  necessary  to  prove  actoal 
injury  to  health ;  and  this  act  must,  if  the  parties 
are  compelled  to  live  together  again,  end  in  injniy 
to  health.  The  authorities  relating  to  legal 
cruelty  do  not  support  the  proposition  asserted 
on  the  other  side.  There  may  oe  cruelty  by  *  ^ 
wife  to  a  husband  without  serious  bodily  injmj 
to  him  or  his  safety  being  imperilled : 

Prichard  v.  Prichard,  3  Sw  *  Tr.  523. 

[LoPES,  L.J. — ^Is  there  any  case  in  which  it  has 
been  held  that  mere  words,  however  violent,  would 
constitute  cruelty  ?]  Probably  not,  but  a  charge 
such  as  this  would.  MUner  v.  Milner  (4  St. 
&  Tr.  240),  and  Kelly  v.  Kelly  (21  L.  T.  Be^ 
564;  22  lb.  308;  L.  Rep.  2  P.  &  D.  31,  59)  show 
that  acts  will  be  treated  as  acts  of  cruelty,  thoogb 
they  are  not  acts  of  personal  violence,  or  oansing 
injury  to  health.  [Lopes,  L.J. — In  Milner  t.  ■ 
Milner  {ubi  sup.)  there  was  an  assault.]  It  ia< 
sufficient,  we  submit,  if  we  show  that  tine  words 
are  such  as  might  lead  to  physical  violence,  or 
result  in  injury  to  health.  It  is  monstrous  to  »J 
that  the  appellant  is  entitled  to  ^  on  makinf; 
these  statements,  and  at  the  same  time  can  obHge 
her  husband  to  lire  with  her  simply  because  hi* 
health,  he  being  a  young  man,  has  not  fuled.  It 
is  very  difficult  to  give  an  exhaustive  definitico 
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c(  crneU^,  but  anvtliing  wbich  wonld  make  living 
together  intolerable  would,  we  say,  amount  to 
that: 

D'AsvUar  T.  D'AguOar,  1  Hamr-  Bed.  Bep.  773 ; 
iSauiuIere  T.  Saunders,  5  Notes  of  EooL  Cm.  408, 

418; 
8tac9  V.   Stace,   18  L.  T.  Bep.  740 ;  37  L.  J.  51, 
P.  A  M. 

They  referred  also  to 

Woodey  t.  Woodey,  31  L.  T.  Eep.  647. 

Xarpky,  Q.C.,  in  reply,  referred  to 
FeMon  T.  Weldon,  9  P.  DJT.  62, 

Cur.  adv.  vuU. 

Aug.  7. — LOPBS,  L.J.  read  the  following  judg- 
ment, in  which  Lindley,  L.J.  concnn-ed :— -Thia  is 
a  most  important  case,  and  admittedly  one  of 
firat  impression;  it  is,  theiefore,  with  anxious 
«ate  that  the  court  approaches  its  consideration 
and  determination.  It  is  a  suit  by  the  wife  for 
the  restitution  of  conjugal  rights,  which  the 
respondent  resists  on  the  ground  of  his  wife's 
crnelty.  The  jury  found  that  the  petitioner  had 
been  gmlty  of  cruelty  towards  the  respondent, 
and  that,  in  her  conduct  and  coiTespondence  since 
the  first  trial,  she  had  not  acted  bond  fide — which 
means  that  she  did  not  believe  the  cnarfte  made 
against  her  husband  to  be  true.  The  cruelty  set 
op  may  be  thus  stated,  viz.,  that  the  wife,  who 
had  for  two  years  at  least  been  living  apart  f ix>m 
her  husband,  persisted  in  charging  him  with  the 
tonunission  of  an  unnatural  criminal  offence,  of 
which  he  had  been  acquitted  by  the  verdict  of  a 
jory,  and  which  charge  she  had  refused  to  apolo- 
giie  for,  or  retract.  Two  questions  arise — (1) 
Was  legal  cruelty  established?  If  it  was,  the 
respondoit  is  entitled  to  a  judicial  separation, 
and  the  wife  fails  in  the  suit  for  restitution  of 
omjugal  rights.  (2)  If  it  was  not,  is  the  peti- 
tioner, in  the  circumstances  of  this  case,  entitled 
to  a  decree  for  restitution  of  conjugal  rights? 
The  facts  of  the  case,  so  far  as  concern  the  pre- 
sent inquiry,  are  not  largely,  if  at  all,  in  dispute. 
It  is  necessary,  however,  to  state  some  of  them, 
in  order  to  make  the  judgment  of  the  court 
intelligible.  The  petitioner  and  respondent  were 
marriM  in  Feb.  1890,  and  they  separated  in  the 
foUowing  May.  They  then  lived  together  for  a 
short  time,  but  in  June  they  separated  again  for 
a  period  of  three  months.  The  three  months 
went  by  and  they  never  cohabited  a^ain.  In  Nov. 
1890  the  wife  filed  her  petition  for  a  judicial 
eeparation,  charging  her  husband  with  many  acts 
<^  cmelty  towards  her,  and  amongst  them  with 
having  committed  an  unnatural  criminal  offence. 
In  Dec.  1891  that  petition  was  tried.  The  jury, 
after  a  long  trial,  acquitted  the  husband  of  the 
cruelty  alleged,  and  his  character  was  thereby 
eompletely  vindicated.  Then  commenced  the 
coarse  of  conduct  on  the  part  of  the  wife,  of 
vhieb  the  respondent  now  complains.  It  may 
be  thus  described — that  she  deliberately  persisted 
in  charging  him  with  the  criminal  offence  of 
which  the  ]ury  had  acquitted  him.  She  did  this 
on  several  occasions  by  word  of  mouth,  and  by 
letters  addressed  to  members  of  his  family  and 
others,  and  would  not  retract  or  apolos^ise.  In 
an  interview  which  the  petitioner  had  with  the 
editor  of  the  Hawk  she  reiterated  her  charge 
against  ber  busband,  and  intimated  that,  had  the 
opportunity  been  afforded  her,  she  could  have 
esUblished  it.     The  jury  have  foimd  that  the 


petitioner  did  not  believe  the  charge  to  be  true. 
If  she  did  not,  ber  repeating  it  is  the  more  repre- 
hensible. If  she  did,  ner  desire  now  expressed  to 
return  to  cohabitation  with  her  husband  is  in- 
credible. However,  that  she  conducted  herself  in 
the  way  we  have  described  is  indisputable.  Is 
this  legal  cruelty  ?  This  is  the  question  the  court 
has  to  determine.  The  learned  judge  in  the  court 
below  has  not  defined  legal  cruelty,  and  has  left 
it  somewhat  at  large  to  the  jury.  The  court,  in 
our  judgment,  ought  to  define  it—we  will  not  say 
exhaustively,  but,  at  any  rate,  sufBciently  for  the 
ptuposes  of  this  case.  We  define  it  thus  :  There 
must  b^  danger  to  life,  limb,  or  health,  bodily  or 
mental,  or  a  reasonable  apprehension  of  it,  to 
constitute  legal  cmelty.  We  propose  to  test  the 
definition  by  some  of  the  more  important  cases 
that  have  been  decided  on  the  subject.  Sect.  22 
of  the  Matrimonial  Causes  Act  1857,  says :  "  In 
all  suits  and  proceedings  other  than  proceedings 
to  dissolve  any  marriage  the  court  shall  proceed 
on  principles  and  rules  which,  in  the  opinion  of 
the  court,  shall  be  as  nearly  as  may  be  conform- 
able to  the  principles  and  rules  on  which  the 
ecclesiastical  courts  have  hitherto  acted,  but 
subject  to  the  provisions  herein  contained  and  to 
the  rules  and  orders  under  the  Act."  It  is 
material,  therefore,  to  consider  what,  in  the  view 
of  the  ecclesiastical  courts,  constituted  legal 
cruelty  for  which  a  divorce  a  mensa  et  thoro  coald 
be  obtained.  Evans  v.  Evans  (1  Hagg.-  Cons.  - 
Rep.  35,  38),  decided  by  Lord  StoweU  in  1790,  is 
the  leading  case  on  the  subject.  As  we  read  that 
case,  no  husband  could  be  found  guilty  of  legal 
crusty  towards  his  wife  unless  he  had  either 
inflicted  bodily  injury  upon  her,  or  had  so  con- 
ducted himself  towards  her  as  to  cause  actual 
injury  to  her  mental  or  bodily  health,  or  as  .to 
raise  a  reasonable  apprehension  that  he  would 
either  inflict  actual  bodily  injury  upon  her  or 
cause  actual  injury  to  her  mental  or  bodily  health. 
In  a  word,  he  must  so  have  conducted  himself 
towards  her  as  to  render  future  cohabitation 
mora  or  less  dangerous  to  her  life,  or  limb,  or 
mental  or  bodily  health.  There  are  some  expres- 
sions in  that  most  admirable  judgment  of  Lord 
Stowell  to  which  we  wonld  wish  to  refer.  At  page  38 
the  learned  judge  says :  "  What  merely  wounds 
the  mental  feelings  is  in  few  cases  to  be  admitted, 
when  they  are  not  accompanied  with  bodily 
injury,  either  actual  or  menaced.  Mere  austerity 
of  temper,  petulance  of  manner,  rudeness  of 
language,  and  a  want  of  civil  attention  and  accom- 
modation, even  occasional  sallies  of  passion,  if 
they  do  not  threaten  bodily  harm,  do  not  amount 
to  legal  cruelty — they  are  high  moral  offences  in 
the  maniage  state  imdoubtedly,  not  innocent, 
surely,  in  any  state  of  life,  but  still  they  are  not 
that  cruelty  against  which  the  law  can  relieve." 
At  page  39  the  learned  judge  sums  up  what  he  had 
previously  said  thus  :  '•  These  are  negative  descrip- 
tions of  cruelty;  they  show  only  what  is  not 
cruelty,  and  are  yet,  perhaps,  the  safest  defini- 
tions which  can  be  given  under  the  infinite 
variety  of  possible  cases  that  may  come  before 
the  court.  But  if  it  were  at  all  necessary  to  lay 
down  an  affirmative  rule,  I  take  it  that  the  rule 
cited  by  Dr.  Bever  from  Clarke  and  other  books 
of  practice  is  a  eood  genei-al  outline  of  the  canon 
law,  the  law  of  this  country,  upon  this  subject. 
In  the  older  cases  of  thia  sort  which  I  have  had 
an  opportunity  of  looking  into,  I  have  observed 
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that  the  danger  of  life,  limb,  or  health  is  usually 
inserted  as  the  ground  npon  which  the  court  has 
proceeded  to  a  separation.  This  doctrine  has 
been  repeatedly  applied  by  the  court  in  the  cases 
that  have  been  mentioned.  The"  court  has  never 
been  driven  off  this  ground.  It  has  been  always 
jealous  of  the  inconvenience  of  departing^from  it; 
and  I  have  heard  no  one  cafie  cited  in  which  the 
court  has  granted  a  divorce  without  proof  given 
of  a  reasonable  apprehension  of  bodily  hurt.  I 
sty  an  apprehension,  because,  assuredly,  the 
court,  is  not  to  wait  till  the  hart  is  actually  done  ; 
but  the  apprehension  must  be  reasonable."  This 
was  the  stats  of  the  law  in  1790,  and  we  venture 
to  say  that  the  doctrine  there  enunciated  as  to 
what  constituted  legal  cruelty  has  never  been 
mat«rially  altered.  At  that  time  no  amount  of 
want  of  civility,  rudeness,  insult,  or  abuse,  how- 
ever gross,  which  did  not  affect  life,  limb,  or 
mental  or  bodily  health,  or  where  there  was  not  a 
reasonable  apprehension  of  its  so  doing,  was  con- 
sidered by  tlie  ecclesiastical  tribunals  to  amount 
to  legal  cruelty,  and  that  though  the  parties  were 
at  the  time  cohabiting.  So  far  as  we  can  ascer- 
tain, the  authority  of  the  case  of  Evant  v.  Evang 
{ubi  $up.)  has  never  been  questioned.  It  would 
l>e  superfluous  to  cite  the  long  course  of  decisions 
with  regard  to  cruelty  which  have  been  decided 
sinfe  Evans  v.  Evans  (ubi  sup.).  Before  the 
Divorce  and  Matrimonial  Causes  Act  1857,  and 
since  the  passing  of  that  Act,  the  same  rule  with 
regai-d  to  what  constitutes  legal  cruelty  has  been 
maintained,  and  has  been  followed  by  Sir  Cress- 
well  Cresswell,  Lord  Penzance,  and  Sir  James 
Hannen;  and  Sir  Charles  Butt,  in  Dec.  1891,  at 
the  trial  of  the  case  of  Bussell  v.  Russell  (unre- 
ported), when  the  present  petitioner  sued  for  a 
judicial  separation  on  the  ground  of  cruelty, 
said,  in  laying  down  the  law  to  the  jury,  that 
cruelty  had  been  very  often  defined  as  injury 
causing  danger  to  life,  or  limb,  or  health,  or 
causing  reasonable  apprehension  of  danger  to  life, 
or  limb,  or  health ;  and  it  is,  generally  speaking, 
where  the  continuation  of  the  conduct  charged 
would  be  likely  to  produce  injury,  either  bodily 
Or  mental,  or  injury  to  health  without  any 
physical  violence,  that  this  court  interposes  to 
protect  the  wife.  There  is  no  case  in  tne  books 
where  words  alone,  however  violent,  however 
galling,  and  even  if  imputing  a  crime  of  the  most 
disgraceful  kind,  have  oeen  held  per  se  to  consti- 
tute legal  cruelty,  and  this  when  the  parties  were 
cohabiting  as  husband  and  wife.  The  case  of 
Bray  v.  Bray  (1  Hagg.  Eccl.  Rep.  163,  167)  is  a 
case  which,  so  far  as  we  can  discover,  has  never 
been  cited  or  followed  as  an  author!^,  and  is 
contrary  to  Gale  v.  Gale  (2  Bob.  Eccl.  Rep.  421), 
subsequently  referred  to.  Bray  v.  Bray  {ubi  sup.) 
was  a  decision  only  with  regard  to  adultery.  In 
Milner  v.  Milner  (4  Sw.  &  Tr.  240)  the  assault 
was  quite  sufficient  to  show  that  the  husband 
was  unable  to  control  himself,  and  could  not  be 
ti-usted  not  to  break  out  again  into  violence 
towards  his  wife.  In  Popkin  v.  Popkin  (1  Hagg. 
Eccl.  Rep.  768)  a  husband's  attempts  to  debauch 
his  own  female  servants,  and  in  Durant  v. 
Durant  (1  Hagg.  Eccl.  Rep.  74-5,  752)  the  bring- 
ing by  him  of  groundless  and  malicious  charges 
against  his  wif&s  chastity  were  only  held  to  be 
acts  of  legal  cruelty  to  the  extent  that  it  was 
said  of  them  that  they  would  weigh  with  the 
court  in  conjunction   with   other   chai-ges.     In 


Popkin  V.  Popkin  {uhi  sup.)  it  was  said :  "  The 
attempts  to  debauch  his  own  women  servants 
was  a  strong  act  of  cruelty ;  perhaps  not  alone 
sufficient  to  divorce,  but  which  might  weigh,  in 
conjunction  with  others,  as  an  act  of  oonrider- 
able  indignity  and  outrage  to  his  wife's  feel- 
ings." And  in  Durant  v.  Ihirani  (ubi  sup.)  the 
court  said  :  "  If  a  pei-son  who  had  ill-treated  his 
wife,  and  had  been  guilty  of  acts  of  violence 
and  words  of  menace,  and  finally  made  a  charge 
of  misconduct  and  criminality  which  he  had  not 
attempted  to  allege  nor  to  prove,  and  under  that 
pretence  had  shut  his  door  against  her,  it  can- 
not be  doubted  that  such  conduct  would  be 
admissible  matter  in  a  suit  for  separation  by 
reason  of  cruelty."  By  some  authorities  in  the^ 
civil  law  this  was  held  to  be  a  distinct  groand 
of  separation,  and  passages  were  quoted  in  the- 
argument  to  that  effect,  which  it  is  onneoessary 
again  to  state.  These  courts,  and  the  law  of  this 
country,  have  not  gone  the  length  of  recognising' 
it  as  a  substantive  ground,  but  it  is  a  fact  amongst 
others  p«r  quod  consortium  amiUitur.  In  OKver 
V.  Oliver  (1  Hagg.  Cons.  Rep.  361)  it  is  said, 
"  Words  of  menace  importing  the  actual  danger 
of  bodily  harm  will  justify  wie  interposition  of 
the  court,  as  the  court  ought  not  to  wait  until  tiie 
mischief  is  actually  done.  But  the  most  innocent 
and  deserving  woman  will  sue  in  vain  for  the- 
interference  for  words  of  mere  insult,  however 
galling."  Again,  in  Gale  v.  Gale  (2  Rob.  Ecel. 
Rep.  44!1)  a  charge  of  incest  per  se  was  held  to  be 
insufficient  to  constitute  legal  cruelty.  Sir  Jofaik 
Dodson,  in  his  judgment,  said :  "  Undoubtedly 
the  charge  of  having  committed  incest  is  not 
per  se  sufficient  to  constitute  legal  cruelty  ;  but, 
coupled  with  other  averments  of  a  substantial 
character,  I  think,  on  the  authority  of  the  case* 
cited,  that  charge  may  form  a  part  of  the  libd." 
Birch  V.  Birch  (28  L.  T.  Rep.  540 ;  42  L.  J.  23. 
P.  &  M.)  is  worthy  of  notice.  It  was  the  petition  of 
the  wife  for  dissolution  of  the  marriage  on  tii» 
ground  of  adultery  coupled  with  cruelty,  and 
was  decided  by  Sir  James  Hannen  in  1873.  The 
cruelty  relied  on  was  of  this  nature :  The  husband 
frequently  beat  one  of  the  children  with  great- 
violence  in  the  wife's  presence,  swore  at  and 
abused  her,  and  refused  her  delicacies  which  her 
state  of  health  required.  She  did  not  allege  that 
she  had  ever  been  struck  by  her  husband,  or  that- 
any  act  of  violence  had  been  committed  by  him 
towards  her.  Sir  James  Hannen  says  :  "  I  can- 
not hold  consistently  with  the  authorities  that 
legal  cruelty  is  established.  I  must  hold  to  those 
views,  which  seem  to  have  been  taken  by  my 
predecessors,  that  the  cruelty  must  be  of  such  a, 
character  as  to  endanger  the  life,  the  limbs,  or  the 
health  of  the  party  claiming  relief.  In  saying 
this  it  must  be  such  as  to  endanger  the  health  m 
the  complaining  party ;  it  does  not  follow  that  it- 
should  be  such  as  actus  lly  to  reach  that  point  so  as. 
to  cause  injury  to  health.  If  there  be  reasonable 
ground  to  believe  that  it  will  be  persevered  in  so 
as  to  cause  mischief,  then  the  complaining  party 
may  bring  it  before  the  court  as  constitnting 
legal  cruelty,  for  it  is  not  necessaiy  that  he  or  she 
should  wait  until  the  mischief  is  done.  Bnt  I 
cannot  come  to  the  conclusion  in  this  case  tiiat 
the  wife  had  any  apprehension  of  personal 
violence."  We  proceed  to  deal  with  the  cases. 
upon  which  the  i-espondent  relies.  We  select  the 
strongest  of  them.    Paterson  v.  PeUerton  (1850), 


Digitized  by 


Google 


Not.  9,  1895.] 


THE  LAW   TIMES. 


[Vol.  Lxxin.— 299 


Ct.  of  App.1 


BUSBBLI.  V.  BuSSBLIi. 


[Ct.  op  App. 


3  H.  of  L.  Cas.  308)  has  been  mainly  relied 
upon  by  the  lespondent.  It  was  a  Scotch  case, 
and,  alUioiieh  it  was  said  that  the  general  prin- 
ciple of  the  law  as  to  divorce  a  mensa  et  thoro  was 
the  same  in  England  and  Scotland,  Lord 
Brongbam,  at  the  end  of  his  judgment,  says :  "  I 
will  not  say  that  the  law  of  Scotland  as  far  as 
decided  cases  go  may  not  extend  somewhat 
further  than  our  laws  in  farour  of  the  remedy." 
Lord  Brougham  at  p.  328  in  effect  says  this : 
"Suppose  a  man  were  continually  charging  his 
wife  with  every  sort  of  immorality  and  criminal 
conduct  and  there  were  not  a  shadow  of  foun- 
dation for  those  charges,  made  before  her  family, 
her  friends,  relatives,  and  servants,  and  in  face 
of  the  world,  there  is  little  doubt  that  what 
ix>w  rests  only  npon  opinions  wotdd  nltimately 
assume  the  form  of  decisions,  and  that  to  suon 
injuriouB  treatment,  making  the  marri^^  state 
impossible  to  be  endured  and  rendering  \t&  almost 
unbearable,  the  courts  of  the  country  would  extend 
the  remedy  of  a  divorce  a  mentaet  thoro."  These, 
bowever,  were  obiter  dicta,  and  were  not  necessary 
for  the  de<»sion,  and  it  is  to  be  observed  that  the 
House  of  Lords,  the  Court  of  Session  having  pro- 
nounced for  a  divorce,  reversed  the  interlocutor. 
Again,  at  pp.  318,  319,  Lord  Brougham  in  effect 
says :  "  That  the  ground  of  the  remedy  is  con- 
fined to  personal  violence  is  not  the  law  of 
"England,  and  certainly  not  the  law  of  Scotland. 
The  law  is  nearly,  if  not  altogether,  the  same  in 
the  two  countries.  It  is  not  true  that  the  law.  of 
Dngland  either  requires  actual  injury  to  the 
person  or  threat  of  such  injury."  We  presume 
that  this  means  that  a  reasonable  apprehension  of 
danger  to  life,  limb,  or  health,  bo^Iy  or  mental, 
will  suffice  without  any  actual  personal  injuiTr  or 
the  threatof  it,  because  previously  Lord  Brougham 
had  said  :  "  Separation  of  married  persons  is  not 
justified  by  conduct  on  the  part  of  the  husband 
rendering  the  wife's  life  miserable  and  uncomfort- 
able unless  such  conduct  is  accompanied  by 
violenoe,  actual  or  menaced,  to  her  life,  limb,  or 
Iwalth,  or  by  cruelty  and  maltreatment  rendering 
it  impossible  for  her  to  live  with  him."  We 
'Cannot  think  this  case  can  be  relied  upon  as  a 
decision  making  the  conduct  of  the  wife  in  this 
•case  sufficient  to  constitnte  legal  cruelty.  Nor 
do  we  find  in  subsequent  cases  that  it  has  been 
-cited  or  allowed  to  prevail  as  establishing  such  an 
extension  of  the  remedy.  Then  there  is  the  case 
•of  KeUy  v.  Kelly  (22  L.  T.  Rep.  308  ;  L.  Rep.  2  P. 
^  D.  59),  which  has  gone  as  far  as  anv  case  has 
£one  in  the  direction  contended  for  by  the  respon- 
dent. It  was  decided  by  the  Judge  Ordinary, 
Lord  Penzance,  and  was  in  1870  appealed  to 
the  full  court,  consisting  of  Channel!,  B.  and 
the  Judge  Ordinary.  Aid  it  was  held  that  if 
force,  whether  physical  or  moral,  is  systema- 
tic^y  exerted  to  compel  the  submission  of 
a  wife  to  snch  a  degree  and  during  such  a 
length  of  time  as  to  injure  her  health  and 
raider  a  serions  malady  imminent,  although  there 
be  no  actual  physical  violence  such  as  would 
Wtify  a  decree,  it  is  legal  cruelty,  and  entitles 
her  to  a  judicial  separation.  Previous  cases  were 
earefuUy  considered,  and  Channell,  B.,  after  re- 
viewing the  evidence,  says  at  pi^e  71  of  L.  Rep. 
2  P.  &  D. :  *»  In  conclusion,  we  have  no  doubt  what- 
ever that  the  law  was  correctly  laid  down  on  the 
hearing  of  this  case  that  the  evidence  warranted 
the  conclusion  of  legal  cruelty  drawn  from  it ;  and, 


satisfied  as  we  are  of  the  extreme  peril  to  which 
Mrs.  Kelly's  health  was  exposed  without  any 
adequate  fault  of  her  own,  we  think  that  the 
interference  of  this  court  was  justified  and  neces- 
sary, and  the  appeal  should  be  dismissed."  The 
Judge  Ordinary  at  page  72  of  L.  Rep.  2  P.  &  D. 
says :  "  These,  then,  ai-e  the  grave  misdeeds  which, 
according  to  the  argument  of  the  appellant,  are 
to  warrant  this  court  in  deciding  that  Mrs.  Kelly 
is  to  return  to  her  husband  and  be  subjected  again 
to  that  discipline  which,  in  the  opinion  of  all  who 
saw  her  when  she  last  escaped  from  it  (an  opinion, 
be  it  remembered,  that  Mr.  Kelly  does  not 
even  in  argument  question),  would  end  in  her 
paralysis  or  madness."  Again.atpage  76  of  L.Rep. 
2  P.  &  D. :  "The  health  and  safety  of  the  wile 
is  no  doubt  the  leading  consideration,"  and  "  so 
much  injustice,  so  much  perversion  of  mind, 
such  abiding  rancour  for  so  trifling  a  cause,  so 
much  deliberate  oppression  under  provocation  so 
slight,  moral  chastisement  so  severe,  adminis- 
tered with  so  much  system,  maintained  with  such 
tenacity  up  to  the  brink  of  so  perilous  a  danger 
to  health,  with  so  utter  a  disregard  of  conse- 
quences, and  all  to  extort  confession  of  motives 
of  which  there  is  no  proof,  and  force  repentance 
without  consciousness  of  wrong,  will  probably 
never  be  exhibited  again."  That  the  decree  pro- 
ceeded on  the  ground  of  the  great  danger  to  the 
h^th  of  Mrs.  Kelly  is  beyond  controversy.  In  the 
case  we  are  now  considering  no  injury  to  health,  or 
reasonable  apprehension  of  it,  is  alleged,  or  proved, 
or  even  suggested.  If  the  point  had  been  raised 
the  jury  ought  to  have  dealt  with  it,  and  it 
should  have  been  left  to  them.  This  court 
cannot  now  say  that  there  must  be  injury  to  the 
husband's  health  and  act  upon  any  such  infe- 
rence. Kelly  V.  Kelly  {uhi  sup.)  therefore  cannot 
be  relied  upon  by  the  respondent.  We  do  not 
know  of  any  other  case  to  which  it  is  necessai-y 
to  refer.  The  present  case  is  a  case  where  the 
cruelty  alleged  is  cruelty  by  the  wife  towards  the 
husband.  The  difference  of  the  sexes  makes  no 
essential  difference  in  the  principles  applicable  to 
the  case.  Dr.  Luahington  said  in  Farlonger  v. 
Furlonger  (5  Notes  of  Eccl.  Cas.  422,  425) :  "  Gene- 
rally speaking,  that  would  be  cruelty  if  practised 
by  a  wife  towards  her  husband  which  would  be 
held  to  be  cruelty  if  done  by  him  towards  her.  I 
say  generally  speaking,  for  I  think  there  must  be 
some  distinctions  necessarily  founded  on  the 
great  difference  between  the  sexes,  and  the  power 
of  the  husband  in  ordinary  circumstances  to 
protect  himself  from  the  wife's  violence,  still  the 
same  great  rule  of  danger  to  life  or  limb  must 
prevail ;  in  these  as  in  aU  other  cases  of  the  same 
genus  necessary  protection  is  the  foundation  of 
aU  separation."  Mr.  Deane  in  his  very  able  argu- 
ment for  the  respondent  ventured  on  a  definition 
of  legal  cruelty.  He  said  the  test  was  "  whether 
the  spouse  complained  of  had  so  treated  the  com- 
plaining spouse  and  so  manifested  his  or  her 
feelings  towards  her  or  him  as  to  cause  a  reason- 
able apprehension  that  the  duties  of  married  life 
could  not  be  discharged,  but  married  life  must  be 
unbearable  if  an  order  was  made  that  married 
life  should  be  resumed."  Mr.  Deane  admitted 
that  there  was  no  case  in  the  books  which  had  so 
far  extended  the  doctrine  of  legal  cruelty.  We 
are  not  prepared,  in  the  face  of  such  a  consistent 
body  of  authority  ai'rayed  against  it,  proceeding 
from  the  most  eminent  judges  who  have  ever 
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adorned  the  tribunals  dealing  with  tbe  subject,  to 
authorise  such  a  departure.  If  such  an  extension 
of  the  remedy  is  to  oe  allowed,  it  seems  to  us  that 
it  is  for  the  Legislature,  or  at  any  rate  for  the 
ultimate  Court  of  Appeal,  to  take  this  important 
step  in  advance.  It  is  said  this  is  an  exceptional 
case,  and  so  it  may  be  ;  but,  if  it  is  held  that  the 
conduct  of  the  wife  here  constitutes  legal  cruelty, 
it  would  be  difficult  logically  to  say  that  any 
spouse  who  leaves  the  other  spouse  and  charges 
him  or  her,  and  persists  in  so  doing,  with  any 
serious  criminal  offence — e.g.,  murder  or  larceny 
— without  any  justification  for  so  doing,  was  not 
guilty  of  legal  cruelty  for  words  used  without  any 
suggestion  of  danger  to  life,  limb,  or  health,  and 
thereby  entitled  to  a  divorce  a  mensa  et  thoro,  and 
if  coupled  with  the  adultery  of  the  husband,  to  a 
divorce  a  vinculo.  Adhering  to  the  definition  of 
legal  cruelty  which  for  the  purposes  of  this  case 
we  have  laid  down — viz.,  that  there  must  be 
danger  to  life,  limb,  or  health,  present  or  proxi- 
mate, by  which  we  mean  a  reasonable  appre- 
hension of  it,  to  constitute  legal  cruelty — we  come 
to  the  conclusion  that  there  was  in  this  case  no 
evidence  of  legal  cruelty  which  ought  to  have 
been  left  to  the  jury,  and  that  the  respondent 
is  not  therefore  entitled  to  the  decree  for  a 
judicial  separation  which  he  prays  in  his 
answer.  We  come  now  to  the  question  of 
the  wife's  right  to  a  decree  for  restitution 
of  conjugal  rights.  Her  case  is  simply  this — 
viz.,  that  unless  her  husband  is  entitled  to  a 
decree  for  divorce  or  separation  she  is  entitled 
as  a  matter  of  course  to  a  decree  for  restitution. 
She  contends  that  the  court  has  no  discretion  in 
the  matter  and  cannot  by  law  refuse  her  relief  in 
the  case  supposed,  however  detestable  her  con- 
duct may  have  been,  and  although  it  is  plain  that 
her  real  object  is  not  to  live  with  her  husband, 
but  to  procure  a  separation  from  him  and  to 
compel  him  to  make  her  an  allowance.  These 
are  startling  propositions,  and  they  require  care- 
ful examination.  It  will  be  convenient  first  to 
ascertain  the  ecclesiastical  law  on  the  subject 
before  the  passing  of  the  Divorce  Act,  and  then 
to  inquire  what  modifications  in  that  law  were 
introduced  by  that  Act  or  have  been  made  since. 
By  the  ecclesiastical  law  of  this  country,  which 
was  founded  on  the  canon  law,  marriage  has  long 
been  considered  indissoluble.  But  judicial  separa- 
tion could  be  obtained  by  either  party  for  adul- 
tery or  cruelty  on  the  part  of  the  other.  Unless, 
however,  a  judicial  separation  could  be  pro- 
nounced, the  obligation  of  both  husband  and 
wife  to  live  together  was  invariably  recognised 
and  was  vigorously  enforced.  There  are  numerous 
cases  in  the  books  in  which  restitution  of  conjugal 
rights  has  been  decreed  at  the  instance  of  some- 
times a  husband  and  sometimes  a  wife  whose 
conduct  was  unbearable,  though  falling  short  of 
cruelty  in  the  technical  sense  of  the  word.  (See, 
inter  alia,  HolmeB  v.  Holmet,  2  Lee  Eccl.  Eep.  116 ; 
Oliver  v.  Oliver,  1  Hagg.  Cons.  Bep.  361 ;  Dytart 
V.  Dysart,  3  Notes  of  £ccl.  Gas.  324 ;  Simmons  v. 
Simmons,  1  Bob.  Eccl.  Bep.  566 ;  Haytvard  v. 
Hayward,  1  Sw.  &  Tr.  181 ;  Kippingall  v.  Bippin.' 
aall,  24  W.  B.  967.)  The  law  on  this  subject  will 
be  found  carefully  investigated  in  Dysart  v. 
Dysart  (ubi  sup.),  and  in  a  case  which  arose  in 
Ireland  in  1846,  and  to  which  we  will  refer.  It  is 
Seaver  v.  Seacer  (2  Sw.  &  Tr.  665),  which  was 
decided  first  in  the  Consistory  Court  of  Diiblin 


and  afterwards,  on  appeal,  in  the  Court  of  Dele- 
gates. In  this  case  both  husband  and  wife  had 
committed  adultery.  Neither,  therefore,  could 
obtain  a  divorce  (o  m^nsa  et  thoro)  from  the  other, 
and  it  was  held  that  the  wife  was  entitled  to » 
decree  for  restitution  of  conjugal  rights.  All  the 
older  authorities  were  there  examined,  and  it  wa& 
laid  down  in  the  clearest  language  that  the  eccle- 
siastical law  of  England  recognised  no  middle 
state  in  the  relation  of  husband  and  wife  between 
that  of  consortium  vita  and  divortium  a  memo  et 
thoro.  It  was  in  vain  contended  that  in  socb  i 
case  as  that  before  it  the  court  ought  not  to  inter- 
fere at  the  instance  of  either  party  against  the 
other.  The  court  held  that,  although  the  wife 
had  committed  adultery,  yet  she  was  entitled  to  a 
decree  for  restitution  of  conjugal  rights  so  long 
as  the  relation  of  husband  and  wife  subsisted,  and 
no  decree  for  separation  could  be  pronounced 
against  her.  Such  we  take  to  have  been  settled 
law  previously  to  1857,  when  the  Divorce  Act 
was  passed.  Ca'ses  were  referred  to  in  which  tiie 
court  allowed  facts  to  be  pleaded  in  answer  to  a 
suit  for  restitution  of  conjugal  rights,  althoogh 
those  facts  would  not  have  justified  a  decree 
for  separation  {Moore  v.  Moore,  3  Moo.  P.  C. 
84;  Stace  v.  Staee,  18  L.  T.  Bep.  740;  37 
L.  J.  51,  P.  &  M. ;  and  Woodey  v.  Woodej. 
31  L.  T.  Bep.  647).  But,  although  there  are 
expressions  in  the  judgments  in  those  cases  which 
point  to  a  difference  between  suits  for  restitu- 
tion and  suits  for  separation,  as  regards  particn- 
larity  and  certainty  of  pleading,  and  even  cogency 
of  evidence  {Simmons  v.  Simmons,  1  Bob.  EccL 
Bep.  566),  those  cases  do  not  warrant  the  in- 
ference that  the  court  could  or  would  refuse  to 
deci-ee  restitution  by  reason  of  conduct  falling 
short  of  adultery  or  cruelty  in  the  technical  seme. 
The  question  whether  the  ecclesiastical  court 
had  a  discretion  to  refuse  a  decree  for  restitution 
on  the  ground  of  misconduct  short  of  adultery 
or  cruelty  sufficient  to  warrant  a  decree  for  sefr 
ration  has  been  more  than  once  considered,  and 
we  can  find  no  case  in  which  the  court  ever  ^d 
refuse  a  decree  for  restitution  where  there  was  no 
sufficient  ground  for  separation.  In  Seavtr  r. 
Seaver  {nbi  sup.)  the  court  considered  it  had  no 
discretion :  (see  also  Westmeaih  v.  Westmeath,  i 
Bagg.  Eccl.  Rep.  Supp.  1,  57:  Simmons  t. 
Simmons,  1  Bob.  Eccl.  Kep.  566;  Bippingall  v. 
Rippingall,  24  W.  B.  967.)  In  Dysart  v.  Dysart 
(3  Notes  of  Eccl.  Cas.  324,  369)  Dr.  Lushington 
would  not  go  so  far  as  to  say  that  extraordinary 
and  unforeseen  combinations  of  circumstances 
might  not  justify  the  court  in  holding  its  hand 
and  not  assisting  either  party,  but  he  said  in 
effect  that  such  a  course  could  only  be  justified  on 
the  improbability  of  safe  cohabitation.  Impro- 
bability of  peace  and  happiness  would  not  be 
sufficient.  In  none  of  the  cases  to  which  we  haTe 
alluded  did  the  question  arise  as  to  the  right  of 
husband  or  wife  to  a  decree  for  restitution  where 
the  petitioner  did  not  bona  fide  desire  to  resume 
cohabitation.  The  observations  of  Dr.  Lushing- 
ton in  St»»i»ion«  v.  Simmons  (1  Bob.  Eccl.  R«p- 
566)  and  in  Dysart  v.  Dysart  (3  Notes  of  EccL  Cas. 
324,  365)  on  the  motives  of  the  petitioner  do  not 
touch  this  point,  which  we  pass  over  for  the  pre- 
sent, although  we  shall  return  to  it.  We  pass  now 
to  the  Divorce  Act  1857  (20  &  21  Vict,  c-  Sol- 
Sects.  2  and  6  transfer  the  jurisdiction  pre- 
viously   exercised    by   the  ecclesiastical    eswts 
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in  matrimonial  matters  to  the  new  court  created 
bj  that  Act,  and  called  the  Court  for  Dirorce 
and  Matrimonial  Causes.  A  new  ground  for 
separation,  viz.,  desertion  without  cause  for 
two  years  and  upwards,  was  introduced  by 
sect  16  and  by  sect.  17.  The  new  court  is 
empowered  upon  petition  to  make  a  decree  for 
restitution  of  conjugal  rights  or  judicial  separa- 
tion on  being  satisfied  of  the  truth  of  the  allega- 
tions contained  in  the  petition,  and  that  there  is 
no  legal  gi-ound  why  the  same  should  not  be 
granted.  The  use  of  the  words  "  may  decree," 
and  not  "  shall  decree,"  suggests  an  intention  on 
the  part  of  the  Legislature  to  confer  on  the  court 
a  discretion  as  well  as  a  power;  but  sect.  22 
shows,  we  think,  that  no  discretion  which  was  not 
possessed  by  the  ecclesiastical  courts  was  intended 
to  be  conferred  on  the  new  court.  The  effect  of 
that  section  is,  that  the  principles  and  rules  acted 
on  by  the  old  courts  in  cases  of  restitution  and 
separation  are  to  be  followed  by  the  new  court, 
snbject  to  the  creation  of  the  new  ground  for 
separation  by  sect.  16,  and  to  the  new  procedure 
hj  petition  introduced  by  sect.  17,  and  to  any 
rules  which  may  be  made  under  the  authority  of 
the  Act.  This  construction  of  the  sections  is  in 
accordance  with  Julius  t.  The  Biehop  of  Oxford 
(i!  L.  T.  Rep.  646 ;  5  App.  Cas.  214),  and  with 
decisions  since  the  Act  in  suits  for  restitution 
of  conjugal  rights.  In  Burroughs  v.  Burrottghs 
(i  L.  T.  Rep.  374 ;  2  Sw.  &  Tr.  303)  Sir  Cress- 
well  Cresswell,  and  in  Scott  v.  Scott  (4  Sw.  &  Tr. 
113)  Lord  Penzance,  held  that,  in  a  suit  for 
restitation,  nothing  short  of  a  ground  for  separa- 
tion afforded  a  defence  to  the  respondent.  In  the 
recent  Scoteh  appeal  of  Mackenzie  v.  Mackenzie 
(1895)  A.  C.  384),  Lord  Herschell  expressed 
great  doubt  whether  the  rule  not  to  refuse  a 
decree  for  restitution  of  conjugal  rights  where  no 
separation  could  be  decreed  was  as  inflexible  and 
free  from  exception  as  the  ecclesiastical  courts 
held  it  to  be.  But,  having  regard  to  the  nume- 
roQs  and  weighty  decisions  in  those  courts,  and  to 
sect.  22  of  the  Divorce  Act,  and  to  the  decisions 
upon  it,  we  are  not  prepared  to  say  that  the  law 
can  be  judicially  held  to  be  less  rigid  than  we  have 
stated,  except  in  some  cases  which  will  be  noticed 
presently.  The  only  other  alterations  which  have 
been  made  in  the  old  law  relating  to  suits  for 
restitution  of  conjugal  rights  have  been  made  by 
the  Judicature  Acts,  and  by  47  &  48  Vict.  c.  68. 
The  effect  of  the  Judicature  Acts  has  been  in- 
direct, but,  at  the  same  time,  very  important.  It 
is,  however,  confined  to  separation  deeds.  These, 
as  is  well  known,  were  treated  as  illegal  and  void 
by  the  ecclesiaatical  courts  :  (see  Westm^ath 
V.  Wettmeath,  2  Hagg.  Eccl.  Rep.  Supp.  1.)  But, 
when  it  was  settled,  as  it  ultimately  was  (see 
Betant  v.  Wood  (40  L.  T.  Rep.  445  ;  12  Ch.  Div. 
60.5),  that  the  Court  of  Chancery  would  restrain  a 
suit  for  restitution  of  conjugal  rights  if  brought 
contrary  to  a  covenant  not  to  institute  such  a 
suit,  and,  when  the  Judicature  Acts  made  the 
Divorce  Court  a  division  of  the  High  Court,  and 
abolished  injunctions  to  stay  actions,  and  substi- 
tuted in  all  branches  of  the  High  Court  defences 
in8tead_  of  such  injunctions,  it  followed  that  a 
separation  deed  containing  a  covenant  not  to  sue 
for  restitution  of  conjugal  rights  became  a  defence 
to  a  suit  for  such  restitution :  (see  Marshall  v, 
Manhall,  39  L.  T.  Rep.  640 ;  6  P.  Div.  19; 
Clark  V.  Clark,  62  L.  T.  Bep.  234 ;    10  P.  Div. 


188,  189.)  The  Judicature  Acts,  however,  have 
not  altered  the  general  principles  on  which  the 
ecclesiastical  courts  acted  in  suits  for  restitu- 
tion except  in  the  particular  to  which  we  have 
alluded ;  and  the  alteration  in  the  law  as  to  sepa- 
ration deeds  has  really  no  bearing  on  the  present 
case.  We  have  alluded  to  it  simply  to  show  that 
we  have  not  overlooked  it.  There  i-emains  for 
consideration  the  Act  47  &  48  Vict.  c.  68,  which 
was  passed  expressly  to  amend  the  law  as  to  the 
restitution  of  conjugal  rights  in  England.  The 
Act  in  terms  relates  only  to  the  consequences  of 
not  obeying  a  decree  of  restitution  when  made ; 
it  does  not  in  terms  refer  in  any  way  to  the 
grounds  upon  which  such  a  decree  can  be  refused. 
The  old  process  of  attachment  for  enforcing 
obedience  to  such  a  decree  when  pronounced  is 
abolished  (sect.  2),  In  lien  of  that  process  the 
court  is  empowered,  if  the  i-espondent  refuses  to 
obey  the  decree,  to  order  a  proper  provision  to  be 
made  for  the  wife  if  she  is  the  petitioner  (sect,  2), 
or  for  the  husband  if  he  is  petitioner  (sect.  3).  In 
addition,  however,  to  this,  it  is  enacted  by  sect.  5 
that  a  respondent  who  refuses  to  obey  the  decree 
shall  be  deemed  guilty  of  desertion  without 
reasonable  cause,  and  that  a  suit  for  separation 
may  be  forthwith  instituted,  although  two  years 
may  not  have  elapsed  since  failure  to  comply  with 
the  decree.  It  becomes  most  important^  there- 
fore, to  consider  what  is  the  effect  of  sect.  5  of  the 
Act  of  1884.  In  our  judgment  it  has  materially 
altered  the  old  law  as  to  restitution  of  conjugal 
rights,  and  has  given  the  court  a  power  to  refuse 
a  decree  which  it  had  not  before.  By  sect.  16  of 
the  Matrimonial  Causes  Act  of  1857  desertion  is 
the  first  time  made  a  ground  for  judicial  separa- 
tion, and  is  not  governed  by  the  old  ecclesiastical 
law  ;  but  it  is  no  ground  for  a  sentence  of  judicial 
separation  unless  the  desertion  is  without  cause. 
If  the  wife  were  petitioning  for  a  judicial  separa- 
tion here  on  the  ground  of  desei'tion  against  her 
husband,  her  conduct  towards  him  would  disable 
her  from  contending  that  the  desertion  was  with- 
out cause,  and  she  would  fail  in  the  suit.  By 
sect.  5  of  the  Act  of  1884  disobedience  to  a  decree 
for  restitution  of  conjugal  rights  is  made  equi- 
valent to  desertion  without  cause.  If,  there- 
fore, the  petitioner  obtains  a  decree  for  resti- 
tution of  conjugal  rights,  she  will  be  at  once 
entitled  to  institute  a  suit  for  judicial  separation 
for  the  statutory  desertion  created  by  the  Act  of 
1884,  although  she  could  not,  under  sect.  16  of 
the  Matrimonial  Causes  Act  1857,  have  obtained 
such  a  decree  unless  it  had  been  desertion  without 
cause.  We  cannot  think  that  such  a  result  was 
ever  intended,  or  that  the  necessity  of  proving 
absence  of  reasonable  cause  was  intended  to  \x: 
taken  away.  It  seems  to  us  that  since  1884,  and 
by  necessary  implication,  the  court  must  have 
power  to  refuse  a  decree  for  restitution  wherever 
the  result  will  be  to  compel  the  court  to  treat  one 
of  the  spouses  as  deserting  the  other  without 
reasonable  cause  contrary  to  the  real  truth  of  the 
case.  The  practical  consequence  of  this  view  of 
the  Act  of  1884,  is  that  neither  party  obtains 
relief.  Not  the  wife,  because  ner  conduct 
justifies  the  husband  in  saying  that  he  has 
reasonable  cause  for  refusing  to  live  with  her; 
not  the  husband,  because  his  wife's  conduct,  bad 
as  it  has  been,  does  not  amount  to  cruelty  in 
the  legal  sense  of  that  term  when  speaking  of 
grounds  for  divorce  or  separation.    This  state  of 
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things  is  anomalous,  for  before  1884  it  was  well 
settled  that  a  respondent  to  a  petition  for  resti- 
tution of  conjugal  rights  was  entitled  to  a 
separation  if  the  petitioner  failed  to  obtain  relief. 
But  this  was  because  the  only  ground  for  failure 
was  cnielty  or  adultery  by  the  petitioner.  Now 
there  is  another  ground  introduced  by  necessary 
implication  from  the  language  of  the  Act  of  1884, 
and  analogy  to  the  principles  on  which  the 
ecclesiastical  courts  acted,  at  first  sight  requires 
us  to  hold  that  as  the  petitioner  fails  in  her 
application  the  respondent  ought  to  succeed  in 
his.  The  language  of  the  Act  of  1884  does  not, 
however,  warrant  the  infei-ence  that  such  a  con- 
sequence as  this  was  intended,  and  to  hold  that  a 
respondent  to  a  petition  for  restitution  of  conjugal 
rights  is  entitled  to  a  judicial  separation  when- 
ever the  petitioner  is  refused  relief  would  be  so 
seriously  to  enlaj-ge  the  grounds  for  separation 
that  we  do  not  feel  justified  in  going  so  far.  We 
are  satisfied  that  such  a  result  as  that  was  never 
intended  by  Parliament.  The  court  is  bound  to 
see  that  the  Act  is  not  used  for  a  pm-pose  for 
'which  it  was  never  intended,  and  this  principle, 
-although  it  inti-oduces  an  anomaly,  compels  us  to 
refuse  relief  both  to  the  wife  and  to  the  husband, 
■even  at  the  risk  of  being  thought  somewhat 
illogical.  The  petition  of  the  wife  for  restitution 
of  conjugal  rights  and  the  counter-claim  of  the 
husband  praying  for  a  judicial  separation  must 
both  be  dismissed  with  costs,  the  costs  of  the  one 
ix)  be  set  oS  against  the  costs  of  the  other  in  the 
court  below,  and  there  will  be  no  costs  of  this 
-appeal. 

RiaBT,  L.J.  read  the  following  judgment : — The 
alleged  cruelty  in  the  case  consists  of  charges  of 
criminal  offences  of  an  infamous  kind,  persisted 
in  after  they  had  been  found  by  the  verdict  of  a 
.jury  to  be  nntime,  and,  as  to  the  most  important 
of  them,  brought  forward  and  maintained  under 
such  circumst^ces  as  to  preclude  the  belief  that 
it  was  really  thought  by  the  wife  to  be  true.  No 
such  case  has  ever  before  been  brought  before  a 
court.  For  myself  I  can  imagine  no  case  of 
repeated  insult  or  indignity  more  atrocious,  and 
"the  question  is  whether  it  constitutes  a  case  of 
legal  cruelty.  The  judgment  of  Sir  William  Scott 
iu  Evans  v.  Evans  (1  Hagg.  Cons.  Kep.  35)  is  the 
leading  authority  on  the  subject.  It  has  been 
fluoted  and  relied  upon  from  time  to  time,  and, 
so  far  as  I  know,  its  accuracy  has  never  been 
questioned  as  to  any  part  of  it,  but  it  must  be 
taken  as  a  whole,  and  no  one  part  can  safely  be 
left  out  of  consideration.  Sir  William  Scott 
begins  by  declining  to  define  cruelty,  and  stating 
tliat  it  is  the  duty  of  the  courts  to  keep  the  rule 
extremely  strict;  that  the  causes  must  be  grave 
and  weighty,  and  such  as  to  show  an  absolute 
impossibility  that  the  duties  of  married  life  can 
be  discharged ;  that  in  a  state  of  personal  danger 
no  duties  can  be  discharged,  "but  what  falls  short 
of  this  is  with  great  caution  to  be  admitted."  It 
is  important  to  notice  that  he  does  not  say  that 
personal  danger  is  absolutely  necessary,  and  that 
nothing  short  of  it  can  be  admitted,  but  only  that 
what  falls  short  is  to  be  admitted  with  great 
caution.  It  is  clear  that  he  thinks  that  there 
may  be  cases  where  there  is  no  personal  danger, 
though  such  cases  would  be  very  exceptional. 
Lower  down  he  says :  "  What  merely  wounds  the 
mental  feelings  is  in  few  cases  to  be  admitted, 
where    they  are  not   accompanied  with  bodily 


injury,  either  actual  or  menaced."  This  involTes 
that,  in  his  opinion,  there  miy  be  exceptional 
cases  in  which,  without  bodily  injury  or  threat  of 
it,  the  injury  to  the  mental  feelings  may  be  l^al 
cruelty.  He  does  not,  of  course,  attempt  to 
indicate  those  cases,  but  I  cannot  doubt  tliat  be 
would  have  included  a  case  like  the  present,  gince 
I  am  unable  to  imagine  a  case  where  the  injnij 
to  the  mental  feelings  could  possibly  be  greater. 
Further  on  he  refers  to  the  case  of  woundmg,  not 
the  natural  feelings,  but  the  acquired  feelings 
arising  from  particular  rank  and  situation,  and 
states  that,  though  the  courts  will  not  absolutely 
exclude  considerations  of  that  sort  where  thej 
are  stated  merely  as  matter  of  aggravation,  jet 
they  cannot  constitute  cruelty  where  it  would  not 
otherwise  have  existed.  He  made  no  such  state- 
ment with  reference  to  the  wounding  of  ordinarr 
mental  feelings,  and  the  difFerenoe  of  treatment 
of  the  two  classes  of  cases  is,  in  my  judgment 
significant  and  important.  He  then  refers  to  the 
decided  cases,  saying :  "  In  the  older  cases  of 
this  sort,  which  I  have  had  an  opportunity  of 
looking  into,  I  have  observed  that  the  danger  of 
life,  limb,  or  health  is  usually  inserted  ns  the 
ground  upon  which  the  court  has  proceeded  to  a 
separation.  This  doctrine  has  been  repeatedlj 
applied  by  the  court  in  the  cases  that  have  been 
cited.  The  court  has  never  been  driven  off  this 
ground.  It  has  always  been  jealous  of  the  in. 
convenience  of  departing  from  it,  and  I  haTe 
heard  no  one  case  cited  in  which  the  court  has 
granted  a  divorce  without  proof  given  of  a  i-eaaon- 
able  apprehension  of  bodily  hurt."  Now,  as  a 
description  of  the  cases  actually  decided,  this  may 
be,  and  doubtless  is,  an  accurate  description. 
But  it  is  certain  that  Sir  William  Scott  did  not 
intend  to  define  legal  cruelty ;  he  expressly  dis- 
claims such  an  intention.  If,  indeed,  there  had 
been  any  decided  case  in  which  such  charges  as 
in  the  present  case,  or  verbal  outrages  of  a  similar 
nature,  had  been  considered  before  his  time  and 
treated  as  not  constituting  legal  cruelty,  the 
words  used  in  this  part  of  the  ;|udgment  mi^t 
be  considered  as  a  withdrawal  of  what  he  had 
before  said.  But  no  such  case  has  been  cited, 
aud,  indeed,  since  the  time  of  Sir  William  Soott 
there  have  been,  so  far  as  I  can  find,  only  two 
cases  in  which  verbal  outrages  cf  a  nature  at  all 
comparable  to  those  charged  and  piioved  in  this 
case  have  been  dealt  with.  I  mean  the  cases  of 
Bray  v.  Bray  (1  Hagg.  Eccl.  Rep.  163),  decided 
by  Sir  John  NiooU  in  1828,  and  Gale  v.  Gak  (i 
Rob.  Eccl.  Rep.  421),  in  which  verbal  charges  of 
incest  were  made  by  a  husband  against  a  wife. 
In  the  first  case  Sir  John  Nicholl  says :  "  It 
is  not,  I  think,  possible  to  conceive  cmeltj 
of  a  more  grievous  character  (except,  periiaps. 
great  personal  violence)  than  the  accusation  (of 
incest)  made  by  this  husband  against  his  wife" 
Here  it  is  important  to  observe  that  the 
reference  to  great  personal  violence  makes 
it  impossible  to  contend  that  Sir  John  Nicholl 
was  not  using  the  word  "  cruelty  "  in  the  sease  of 
legal  cruelty.  In  Oale  v.  Oale  (ubi  sup.),  which 
was,  like  Bray  v.  Bray  (itbi  sup.),  a  case  for 
divorce  a  mensa  et  thoro  brought  by  a  wife 
against  a  husband,  where  a  charge  of  incest  widi 
a  stepfather  was  made  by  the  husband.  Sir 
John  Dodson  said  that  "  the  char^  of  having 
committed  incest  is  not  per  se  sufficient  to  con- 
stitute legal  cruelty,"  unless  coupled  with  sab- 
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Btantlal  acts  of  violence.  I  am  altogether  nnable 
to  reconcile  that  case  with  Bray  y.  Bray  (uH  svp.) 
and,  for  myself,  I  consider  the  earlier  case  as 
more  in  accordance  -with  Evani  t.  Evans  (ubi  tup.), 
than  the  later.  Of  course,  there  are  numerous 
caaes,  inclnding  some  decided  by  Sir  William 
Scott  himself,  in  'which  a  general  rule  appears  to 
bave  been  laid  down  involving  the  necessity  of 
■riolence  or  injury  to  health  reasonably  to  be 
apprehended  as  a  minimum  for  the  establishment 
of  legal  cruelty,  and  there  cannot  be  the  slightest 
doubt  that  as  a  general  rule  covering  the  great — 
it  may  be  the  overwhelming — majority  of  cases 
thb  is  so.  It  appears  to  me  that  the  existence  of 
this  general  rule,  which  is  pointed  out  by  Sir 
William  Scott  as  a  good  general  outline  of 
the  canon  law,  as  distinguished  from  a  definition, 
accounts  sufficiently  for  all  the  decisions  and 
judgments  referred  to  which  must  be  considered 
with  reference  to  the  nature  of  the  cases  before 
the  court.  Nowhere  do  I  find  that  a  single  judge 
has  denied  in  direct  language  the  possibility  of 
extreme  cases  arising  as  pointed  out  in  Evans  v. 
Evans  {nbi  sup.).  I  do  not  think  that  it  is  neces- 
sary for  me  to  mention  more  than  two  other  cases. 
The  first  is  Faterson  v.  Paterson  (3  H.  of  L.  Cas. 
308).  This  was  a  Scotch  case ;  but,  although  it 
was  said  that  in  some  decided  cases  the  Scotch 
courts  might  have  gone  somewhat  further  than 
the  English,  the  courts  of  both  countries  apply 
the  same  principles  of  the  canon  law,  and  I  see 
DO  reason  to  question  the  statement  of  Lord 
Brougham  that  the  law  of  both  countries,  so  far 
as  it  is  material  for  the  present  purpose,  is  the 
same.  Lord  Brougham's  own  opinion  is  plainly 
shown  by  his  observations  (3  H.  of  L.  Cas.  at  pp. 
328-9)  to  the  effect  that,  •'  if  a  husband,  without 
any  Violence  or  threat  of  violence  to  the  wife, 
'Kithont  any  maltreatment  endangering  life  or 
lealtb,  or  leading  to  an  apprehension  of  danger 
to  life  or  health,  were  to  exercise  mere  tyranny, 
to  utter  constant  insults,  vituperation,  seomful 
language,  chai-ges  of  gross  offences  (utterly 
groundless)  ...  if  such  a  case  were  to  lb« 
made  out,  or  even  short  of  such  a  case — viz., 
injurious  treatment  which  would  malie  the  mar- 
ried state  impossible  to  be  endured,  rendering  life 
itself  almost  unbearable,  then  I  think  the  pro- 
halnlity  is  very  high  that  the  Consistory  Courts 
of  this  country  would  so  far  relax  the  rigour  of 
their  negative  rule,  at  present  somewhat  vague, 
as  to  extend  the  remedy  of  a  divorce  a  menso  et 
(horo  to  a  case  such  as  1  have  put."  But  I  wish 
particularly  to  call  attention  to  the  actual  order 
of  the  House.  The  Lord  Ordinary  had  dismissed 
the  action  "  in  respect  the  libel  is  laid  upon  a 
series  of  insults  and  indignities  said  to  have  been 
offered  by  the  defender  to  the  pursuer,  unaccom- 
panied with  personal  violence,  or  any  menace 
thereof ;  and  that,  without  an  allegation  to  that 
effect,  it  appears  to  be  settled,  on  authorities 
which  the  Lord  Ordinary  is  not  entitled  to 
qnestion,  that  a  lib<«l  at  the  instance  of  a  wife 
against  a  husband,  founded  on  such  averments  as 
those  now  urged,  is  not  relevant."  Lord 
Brougham  said,  with  reference  to  this :  "  That, 
my  Lords,  is  not  the  law  of  Scotland ;  it  is  not 
the  law  of  England  ;  it  is  an  inaccurate  statement 
of  the  law  in  both  countries ;  though  I  will  not 
say  that  the  law  of  Scotland,  as  far  as  decided 
cues  go,  may  not  extend  somewhat  further  than 
onr  law  in  favour  of  the  remedy."    The  words 


anoted  were  ordered  to  be  struck  out  of  tho 
finding  of  the  Lord  Ordinary,  which  was  othei- 
wise  confiimed.  They  appeal-  to  me  to  raise  the 
very  question  whether  there  may  not  be  a  series 
of  insults  and  indignities,  independently  of 
violence  or  the  menace  thereof,  capable  in  them- 
selves of  amounting  to  legal  cruelty.  The  other 
case  to  which  I  wish  to  refer  is  Milner  v.  Milncr 
(4  Sw.  &  Tr.  240),  decided  by  Sir  0.  Cresswell  in 
1852.  There,  no  doubt,  thei-e  had  been  an 
assault,  but  not  one  of  an  aggravated  nature 
such  as  to  create  pain  or  injury  to  health. 
The  gravamen  of  the  charge  was  the  indignity 
to  the  wife  of  treating  her  publicly  as  a 
prostitute,  and  it  is  this,  to  my  mind,  which 
Sir  C.  Cresswell  characterises  as  "  gross  and 
abominable  cruelty."  That  gross  and  abominable 
insult  can  only  be  called  "cruelty"  when  it  is 
accompanied  by  an  assault  not  in  itself  sufficient 
to  constitute  legal  cruelty,  appears  to  me  so 
revolting  a  conclusion  that  I  am  glad  that  I 
do  not  feel  myself  constrained  by  authority  to 
support  it.  In  words  taken  from  the  judgment 
of  Sir  W.  Scott  in  Evans  v.  Evans  (ubi  sup.)  I. 
say  that  the  chaises  established  are  grave  and 
weishty,  and  such  as  to  show  an  absolute  impossi- 
bility that  the  duties  of  married  life  can  be  dis- 
charged. Disputes  would  inevitably  arise  between 
this  ill-assorted  pair,  and  I  have  no  confidence  or 
belief  that,  under  provocation,  a  wife  of  th& 
temper  of  the  petitioner  for  restitution  would  not 
repeat,  while  I  feel  certain  that  the  husband 
would  be  under  the  constant  and  reasonable- 
apprehension  of  the  repetition  of,  the  infamous 
charges  already  made.  I  see  no  possibility  under 
such  circumstances  of  the  duties  of  married  life 
being  fulfilled.  It  is  about  as  clear  as  an3rthing 
future  can  be  that  this  husband  and  wife  will 
never  live  together,  even  though  a  decree  for 
restitution  were  granted.  But  the  only  hypothesis 
on  which  such  a  decree  can  be  granted  is  that 
they  are  to  do  so,  and  I  see  no  possibility  of  that- 
taking  place  with  safety  either  to  the  one  or  the- 
other.  I  go  further  and  say  that  to  force  the- 
husband  and  wife  into  the  intimacy  of  married 
life  with  such  charges  existing,  and  not  unlikely 
to  be  repeated — for  I  give  no  weight  to  with- 
drawals by  counsel  at  the  crisis  of  a  case — would 
raise  a  state  of  personal  danger  to  one  or  th& 
other  of  the  parties,  it  matters  not  which.  I 
think  that  the  jury  had  good  ground  for  the 
conclusion  at  which  they  arrived,  that  there  was 
cruelty  on  the  part  of  the  wife,  entitling  the 
husband  to  a  judicial  separation,    q^^^  varied. 

Solicitors  for  the  appellant,  Valpy,  Chaplin, 
and  Peckham. 

Solicitors  for  the  respondent,  Vandereom, 
Hardy,  Oatway,  and  DouUon. 
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June  17, 18, 19,  20,  21,  and  Aug.  6. 

(Before  Lindlet,  Lopes,  and  Right,  L.JJ.) 

Re   The   London   and    Genbeal   Bank 

Limited  ;  Ex  parte  Theobald,  (a) 

APPEAL  FEOM  THE  CHA^fCEBT  DIVISION. 

Company — Winding-up — Miifeatanee — Auditor — 
Officer — Dividends — Payment  of — Balance'theet 
—Profits— Companies  Act  1879  (42  <fe  43  Vict.  c. 
70),   «.    7 — Companies  {Winding-up)  Act  1890 
(63  *  54  Vict.  c.  63),  s.  10. 
It  is  no  part  of  the  duty  of  an  auditor  of  a  hanking 
company,  governed  by  the  Companies  Act  1879, 
to  give    advice   either  to  the  directors  or  the 
shareholders    as    to   what    they    ought    to    do. 
His    duty    is    confined    to    ascertaining     and 
stating  to  the  shareholders   the   true  financial 
position  of  the    company    at    the  time  of  the 
audit ;  hut,  in  order  to  discharge  that  duty,  he 
must  take  reasonable  care  to  ascertain  that  the 
books  themselves  show  the  true  financial  position 
of  the  company.     On  the  other  hand,  his  duty 
does  not  extend  to  guaranteeing  the  accuracy 
either  of  the  balance-sheet  or  of  the  books,  pro- 
vided he  has  exercised  reasonable  skill  and  care. 
If  an  auditor  fails  in  his  duty  as  above  stated, 
■and  loss  accrues  to  the  company  through  payment 
of  dividends  out  of  capital,  he  may   be  made 
liable,  jointly  with  the  directors,  under  sect.  10 
of  the  Companies  {Winding-up)  Act  1890,  for 
misfeasance. 
■Order  of  Williams,  J.  (72  L.  T.  Rep.  227)  varied. 
A  SUMMONS  was  taken  out  in  the  winding-up  of 
the  above-named  banking  company,  by  the  official 
receiver  and  liquidator,  under    sect.  10  of  the 
Companies   (Winding-up)  Act  1890,  seeking  to 
make  certain  directors  and  the  auditors  of  the 
company  liable  for  moneys  paid  as  dividends  on 
the  capital  of  the  company,  on  the  ground  that 
they   were  not  paid  out  of  profits  and  were  a 
misapplication  ot  the  company's  funds. 

The  summons  specified  which  respondents  were 
sought  to  be  made  responsible  in  respect  of  each 
•of  such  dividends.  Some  of  the  half-yearly  divi- 
dends were  interim  dividends  and  some  dividends 
paid  at  the  end  of  financial  years. 

The  summons  also  asked  a  similar  declaration 
against  the  auditors  of  the  company  in  respect  of 
dividends  declared  on  the  ground  that  they  were 
the  auditors  who  certified  and  i-eported  the 
balance-sheets  which  were  laid  before  the  com- 
pany purporting  to  show  profits  in  excess  of  the 
sum  paid  as  dividends. 

The  summons  also  claimed  that  the  directors 
and  auditors  were  liable  to  make  good  to  the  assets 
of  the  company  certain  sums  said  to  have  been 
advanced  without  proper  security. 

It  was  decided  by  Williams,  J.  (72  L.  T.  Rep. 
227)  that  the  directors  and  auditors  were  liable. 

The  directors  and  auditors  appealed.  At  the 
opening  of  the  appeals  the  preliminai-y  question 
was  raised  (which  had  not  been  si^ecifically  dealt 
with  by  Williams,  J.)  whether  the  auditors  could 
be  proceeded  against  under  sect.  10  of  the  Com- 
panies (Winding-up)  Act  1890.  it  being  contended 
that  they  were  not  officers  of  the  company,  and 
therefore  did  not  come  within  that  section,  an 
officer  being  some  person  who  had  the  control  of 
and  was  accountable  for  the  assets  of  the  com- 
pany. 

(a)  Bepurted  toy  £.  A.  SCBXTCULKr,  Eaq.,  Bu-rUMr-at-Lkw. 


Sect.  10  empowers  the  court  to  assess  damagea 
against  any  promoter,  director,  manager,  liqui- 
dator, "  or  other  officer  of  the  company,"  who  luu 
"  misapplied  or  retained,  or  become  liable  or 
accountable  for  any  moneys  or  property  of  the 
company,  or  been  guilty  of  any  misfeasance  or 
breach  of  trust  in  relation  to  the  company,"  bj 
way  of  compensation  in  respect  of  such  taia- 
application,  retainer,  misfeasance,  or  breach  of 
trust. 

The  Court  of  Appeal  decided  (72  L.  T.  Rep.  611) 
that  the  auditors  came  within  sect.  10  of  the 
Companies  (Winding-up)  Act  1890;  and  that, 
although  they  might  not  be  liable  to  be  proceeded 
against  under  that  section  in  respect  of  a  mis- 
application or  misappropriation  of  the  funds  of  a 
company,  yet  they  might  be  rendered  liable  to 
make  compensation  in  respect  of  a  misfeasance  or 
breach  of  trust,  and  consequently  brought  within 
the  mischief  contemplated  by  the  section. 

On  the  appeals  now  coming  on  to  be  heard  oi 
the  merits,  those  of  the  directors  and  of  one  of  the 
auditoi-s  were  withdrawn,  leaving  that  of  tiie 
other  auditor  (W.  Theobald)  alone  to  be  dealt 
with. 

The  further  facts  of  the  case  are  fully  stated  in 
the  judgments  of  the  Lords  Justices. 

Cohen,  Q.C.  and  Cozens-Hardy,  Q.C.  (with  them 
F.  Whinney)  for  the  appellant. — This  is  the  first 
case  in  which  it  has  been  attempted  to  appir 
sect.  10  of  the  Companies  (Winding-up)  Act  lsi*» 
to  an  auditor.  [Lindlet,  L.J. —  We  have  held 
that  he  is  an  "officer"  within  the  meaning  of  that 
section,  and  may  under  certain  circumstancee  be 
guilty  of  a  misfeasance  (72  L.  T.  Rep.  fill!.] 
Yes ;  but  it  has  never  yet  been  judicially  deter- 
mined what  are  the  exact  duties  and  powers  of  an 
auditor.  According  to  sub-sect.  6  of  sect.  7  of 
the  Companies  Act  1879  his  duty  is  only  to  state 
whether  the  balance-sheet  exhibits  a  true  and 
correct  view  of  the  condition  of  the  company! 
affairs,  as  shown  by  the  books  of  the  company. 
An  auditor  must  accept  the  books  of  the  company 
as  he  finds  them,  and  his  duty  is  only  to  report 
whether  the  balance-sheet  is  consistent  with  the 
books.  He  must  see  that  all  the  securitiea  and 
other  property  mentioned  in  the  balance-sheet  are 
in  existence,  and  he  must  call  for  vouchers.  But 
it  is  not  his  business  to  check  the  directors  or  to 
judge  of  their  conduct  of  the  company's  affair*. 
Williams,  J.  appears  to  have  considered  that  an 
auditor  has  to  check  the  directors.  The  respon- 
sibility would  be  enormous.  He  cannot  be  expected 
to  be  a  judge  of  all  the  transactions  which  have 
taken  place  during  the  course  of  the  year.  If 
the  accounts  are  so  badly  kept  that  he  cannot 
comprehend  them,  it  is  his  duty  to  say  so.  If  he 
neglects  to  do  that,  then  we  admit  that  he  would 
be  liable  for  a  breach  of  duty.  In  the  present 
case  there  are  tno  questions  to  be  decided:  il 
Has  the  appellant  been  guilty  of  any  misfeasance!' 
(2)  Was  that  misfeasance  the  cause  of  the 
declaration  of  the  dividends  ?  Sect.  10  has  not 
created  any  new  cause  of  action,  but  merely  pro- 
vides a  summary  mode  of  calling  directors  and 
others  to  account  for  acts  of  impropriety : 

Re  The  Canadian  Land  Reclaiming  and  Coloniii't 
Company  Liniited;  Coventry  and  Dixon'*  «.* 
42  L.  T.  Bep.  559 :  14  Ch.  Div.  660. 

What  has  to  be  seen  is,  whether  an  action  would 
lie  to  recover  damages  which  are  the  direct  resolt 
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of  the  tort.  That  question  lies  at  the  root  of  this 
case,  and  was  never  dealt  with  by  Williams,  J.  at 
all.  He  assumed  that  there  was  a  misfeasance. 
The  appellant  was  so  anxious  to  perform  his  duty 
as  an  auditor  that  he  went  beyond  the  leeal  limits 
of  such  duty.  He  at  first  made  a  special  report 
in  Feb.  1892.  in  which  he  said  he  thought  no 
dividend  ought  to  be  declared  on  account  of  the 
nature  of  the  securities  held  by  the  company. 
He  was,  however,  advised  that  it  was  no  part  of 
his  duty  to  make  this  recommendation,  and  he 
struck  out  the  words  relating  to  declaration  of 
dividend.  But  he  took  care  to  warn  the  directors. 
It  is  very  important  that  the  court  should  not 
judge  in  lSi>5  of  what  took  place  in  1891  and 
1892  bv  the  hght  of  subsequent  events.  Williams, 
J.  ought  to  hare  dealt  with  the  question  whether 
the  auditors  could,  by  the  exercise  of  reasonable 
care,  have  discovered  the  facts  which  the  official 
receiver  had  since  ascertained  from  the  books  of 
the  different  companies.  Williams,  J.  seems  to 
have  thought  that  an  auditor  is  a  kind  of  per- 
manent official,  BO  that  he  ought  to  know 
all  the  financial  transactions  of  the  company 
for  past  years.  That  could  never  be  regarded 
as  the  duty  of  an  auditor.  It  would  involve 
libonr  whldh  no  auditor  would  be  prepared  to 
undertake  for  the  remuneration  he  receives. 
To  the  directors  alone  is  it  left  to  decide  on  what 
securities  the  moneys  of  a  company  shall  be 
invested.  Williams,  J.  has  confused  the  duties 
of  directors  and  auditors.  He  seems  to  have 
thought  that  it  was  the  function  of  auditors  to  do 
what  was  entirely  beyond  their  power.  No 
auditor  could  take  upon  himself  the  responsi- 
bility of  asserting  that  directors  have  or  have  not 
done  wisely  in  investing  on  this  or  that  security. 
The  only  case  in  which  this  particular  point  has 
been  considered  is 

Letdt  Eetate,  ^.,  Company  v.  Shepherd,  57  L.  T. 
Bep.  684  ;  36  Cb.  Div.  787. 

Bat  that  case  has  nothing  to  do  with  this  case. 
The  function  of  the  dii-ectors  there  was  different ; 
the  nature  of  the  company  was  different ;  and  the 
whole  circumstances  were  different.  There  is 
nothing  in  the  judgment  there  which  justifies  the 
finding  of  the  learned  judge  in  the  present  case. 
There  is  another  distinction  which  is  absolutely 
vital.  The  dividends  were  declared  by  the 
directors  in  reliance  on  the  balance-sheets  audited 
by  the  auditors.  Therefore  the  auditors'  certifi- 
cate was  not  only  the  can$a  sine  qua  non,  but  the 
eauta  eauaana.  Here  the  auditors'  certificate  was 
true.  It  may  be  that  it  was  inadequate,  but 
there  was  nothing  false  in  it.  It  bears  no  rela- 
tion to  the  certificate  in  the  Leeds  case  {ubi  sup.) 
*hich  was  not  only  inadequate  but  untrue.  Here 
the  directors  did  not  act  in  reliance  on  the  certi- 
ficate of  the  auditors.  All  that  the  directors  did 
was  to  recommend  the  declaration  of  dividends. 
The  shareholders  were  left  to  declare  them.  There 
M  no  evidence  to  show  that  the  shareholders  were 
influenced  by  the  certificate  of  the  auditors,  and 
that  the  certificate  was  the  causa  eausans  of  the 
declaration  of  the  dividends.  There  is  no  autho- 
rity for  the  decision  of  Williams,  J.,  and  it  can- 
not be  justified  on  principle.  We  submit,  there- 
fore, that  there  was  no  legal  cause  of  action 
against  the  auditors. 

Finlay,  Q.C.  and  E.  8.  Ford  (with  them  Muir 
Mackemie)  for  the  respondent,  the  official  receiver 


and  liquidator. — The  articles  of  association  of  this 
company  emphasise  the  duties  which  are  imposed 
on  auditors  by  the  Act  of  1879.  Theobald  never 
took  the  view  that  his  duties  were  such  as  the 
other  side  contend.  He  allowed  himself  to  be 
influenced  by  the  prestige  which  then  attached  to 
Balfour's  name.  The  object  of  the  statutory 
provisions  is,  that  a  check  should  be  provided  for 
the  shareholders  who  are  not  capable  of  pi-otect- 
ing  themselves.  And  if  an.  auditor  allows  him- 
self to  be  so  influenced  by  the  prestige  of  one  of 
the  directors  as  not  to  perform  his  duties  as 
auditor,  disaster  will  be  likely  to  result,  for  which 
he  is  responsible.  The  argument  that  the  divi- 
dends which  in  this  case  were  paid  out  of  capital 
cannot  be  considered  as  the  direct  result  of  the 
auditors'  certificate  is  founded  on  a  complete 
fallacy.  The  duty  of  an  auditor  is  to  check  the 
accounts  and  report  to  the  members  of  the  com- 
pany, and,  if  he  omits  to  fulfil  that  duty,  the 
declaration  of  dividends  out  of  capital  is  the  direct 
result  of  his  breach  of  duty.  It  is  not  the  result 
of  the  act  of  the  members,  if  merely  they  act  on 
the  recommendation  of  the  directors.  Would 
they  have  done  that  if  the  auditors  had  withheld 
their  certificate  ?  [Lopes,  L.J. — ^Assuming  that 
the  directors  ai-e  liable,  can  there  be  two  sets  of 
persons  liable  for  the  same  wrong,  and  that  not  a 
joint  wrong  ?]  Certainly.  If  a  wrong  is  done  by 
two  separate  persons,  and  the  act  of  them  both 
contributed  to  that  wrong,  there  can  be  redress 
against  either.  How  can  auditors  say  that, 
because  the  directors  have  recommended  the 
shareholders  to  declare  dividends,  they,  the 
auditoi-s,  are  not  liable  since  they  gave  the  certifi- 
cate.' [LiNDLET,  L.J. — Is  there  any  authority 
for  saying  that  you  can  get  relief  against  both  P 
Would  not  the  true  rule  be  that  you  can  sue 
either,  but  not  both,  in  the  same  action  ?  Biobt, 
L.J. — Brinsmead  v.  Harrison  (24  L.  T.  Rep.  790  ; 
L.  Rep.  7  C.  P.  547)  shows  that  a  judgment  in  an 
action  against  one  of  several  joint  tort-feasors  is 
a  bar  to  an  action  against  the  others  for  the  same 
cause,  although  such  judgment  remains  unsatis- 
fied J  It  is  true  that  the  case  in  the  House  of  Lords 
of  Smurthwaite  v.  Hannay  (71  L.  T.  Rep.  157 ; 
(1894)  A.  C.  494)  decided  that,  where  the  causes 
of  action  of  several  plaintiffs  were  separate  and 
distinct,  they  could  not  be  joined  in  one  action. 
But  Mills  V.  Armstrong ;  The  Bernina  (56  L.  T. 
Rep.  258 ;  12  P.  Div.  58 ;  on  app.  58  L.  T.  Rep.  423 ; 
13  App.  Cas  1)  does  not  bear  out  the  view  that, 
because  the  plaintiff  obtains  relief  against  one 
person,  he  cannot  sue  another  in  respect  of  the 
same  tort.  That  case  overruled  Thorogood  v.  Bryan 
(8  C.  B.  115).  How  can  the  fact  that  one  person  is 
sued  be  a  bar  to  suing  another  afterwards  ?  Elec- 
tion does  not  arise  where  there  are  two  separate  acts 
for  which  each  person  is  liable,  and  the  plaintiff 
might  sue  both  together.  [Lindlby,  L.J.  referred 
to  Paltner  v.  Wick  (71  L.  T.  Rep.  163 ;  (1894) 
A.  C.  318)  on  the  same  point.]  In  this  class  of 
case  it  is  a  claim  in  respect  of  a  breach  of  duty,  a 
misfeasance  conducing  to  the  same  result,  and 
the  cases  of  tort  are  really  not  applicable.  The 
other  side  contend  that  the  damage  does  not 
result  from  the  misfeasance  of  the  auditor.  We 
submit  that  it  does.  If  his  duty  is  to  check,  and 
he  does  not  check,  the  damage  resulting  is  the 
direct  consequence  of  his  breach  of  duty. 

Cohen,  Q.O.  replied. — If  two  pereons  are  guilty 
of  a  tort  resulting  in  one  and  the  same  damage. 
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and  <me  of  those  persons  indirectly  contributed 
to  that  tort,  the  court  has  to  ascertain  which  is 
directly  responsible  for  the  damage.  A  distinc- 
tion has  to  be  drawn  between  cauta  eausans  and 
cauta  tine  qua  non.  In  the  present  case  the  loss 
which  occurred  was  caused  by  the  payment  of 
dividends  out  of  capital.  The  act  complained  of 
is  the  misapplication  of  the  funds  of  the  bank. 
Who  caused  that  misapplication  ?  The  payment  of 
money  was  proximately  caused  by  the  directoi-s 
who  signed  the  cheques.  That  again  was  caused 
by  the  shareholders  declaring  dividends.  Then 
that  again  by  the  directors'  recommendation  to 
the  shareholders.  It  was  not  the  auditors'  act  of 
giving. the  certificate  that  caused  the  damage; 
that  was  only  the  causa  sine  qua  non.  If  the 
statute  provided  that  dividends  should  not  be 
declared  without  the  cei-tificate  of  the  auditors, 
then  it  would  be  a  different  matter.  Here  the 
articles  say  that  the  shareholdei's  cannot  declai-e 
dividends  without  the  recommendation  of  the 
directors.  The  auditors  have  not  to  express  any 
opinion.  The  respondent  says  that  there  has 
been  a  breach  of  trust  not  only  on  the  part  of  the 
directors  but  also  of  the  auditors,  and  that  they 
must  be  considered  jointly  liable.  I  say  that 
there  has  been  no  breach  c^  ti-ust.  Auditors  are 
not  trustees.  They  might  be  guilty  of  a  breach 
of  duty.  Is  there  any  principle  of  equity  which 
establishes  that,  if  one  person  is  guilty  of  a  breach 
of  trust  and  another  person  is  guilty  of  a  breach 
of  duty,  those  two  persons  can  be  made  jointly 
and  severaUy  liable  H  (,„^  ^^^  ^,„„ 

Aug.  6. — The  following  written  judgments  were 
delivered : — 

LiNDLET,  L.J. — This  is  an  appeal  by  Mr. 
Theobald,  one  of  the  auditors  of  the  above 
bank,  which  is  being  wound-up,  against  an 
order  made  by  Williams,  J.  under  sect.  10 
of  the  Companies  (Winding-up)  Act  1890.  By 
this  order  Mx.  Theobald  and  the  directors  of  the 
bank  are  declared  jointly  and  severaUy  liable  to 
pay  to  the  official  receiver,  as  liquidator  of  the 
company,  two  sums  of  59462. 12«.  and  84862.  Us., 
being  respectively  the  amounts  of  dividends 
declared  and  paid  by  the  bank  for  the  years  1890 
and  1891.  The  grounds  on  which  this  order  was 
made  on  Mr.  Theobald  are,  that  these  dividends 
were  paid  out  of  capital,  and  that  that  payment 
was  made  pursuant  to  resolutions  of  the  share- 
holders based  upon  recommendations  of  the 
directors  of  the  bank  and  upon  balance-sheets 
prepared  and  certified  by  Mr.  Theobald,  and 
which  did  not  truly  represent  the  financial  position 
of  the  company.  Mr.  Theobald's  appeal  was 
supported  by  arguments  to  this  effect : — (1)  That 
Mr.  Theobald  was  not  an  "  officer"  of  the  company 
within  the  meaning  of  sect.  10  of  the  Act  of 
1890 ;  (2)  that  the  balance-sheets  and  certificates 
given  by  Mr.  Theobald  were  in  accordance  with 
the  books  of  the  bank,  and  that  his  duty  as 
auditor  was  confined  to  framine  balance-sheets 
which  showed  the  position  of  the  bank  as  disclosed 
by  its  books ;  (3)  that  the  dividends  in  question 
were  not  really  paid  out  of  capital,  and  that,  how- 
ever improvident  and  reckless  it  may  have  been 
to  pay  them ,  Mr.  Theobald  as  auditor  is  not  legally 
responsible  for  that  payment ;  (4)  that,  even  if 
Mr.  Theobald  as  auditor  failed  adequately  to 
discharge  his  duty,  and  even  if  the  dividends 
were  paid  out  of  capital,  his  failure  to  discharge 


his  duty  was  the  remote,  and  not  the  proximate, 
cause  of  the  wrongful  payment  of  the  dividends, 
and  that  he  consequently  is  not  legally  liable  to 
make  good  the  amount  so  paid  ;  (5)  that  at  any 
rate  the  ovder  is  wrong  in  declaring  him  jointly 
and  severally  liable  with  the  directors  to  repay 
the  dividends  in  question.  The  first  of  these 
contentions  was  argued  and  decided  last  April, 
and  this  court  then  held  that  an  auditor  of  a 
banking  company  governed  by  the  Companies 
Act  1879,  and  by  such  articles  as  regulated  the 
present  company,  was  an  "officer"  of  the  company 
within  the  meaning  of  sect.  10  of  the  Windine-np 
Act  of  1890,  and  was  liable  to  have  proceedmes 
taken  against  him  under  that  section  (72  L.  T. 
Rep.  611).  This  point-  having  been  then  decided 
was,  of  course,  not  again  raised,  and  nothing 
further  need  be  said  about  it.  It  remains,  how- 
ever, to  consider  what  the  duties  of  an  anditor 
are  as  respects  bajiking  companies  governed  by 
the  Companies  Act  1879,  and  by  such  articles  as 
regulated  this  particular  company.  It  will  be 
convenient  to  do  this  before  examining  the  facts 
relied  upon  by  the  liquidator  as  rendering  Mr. 
Theobald  liable  to  make  good  the  dividends  which 
he  has  been  ordered  to  pay.  The  duties  of  the 
auditors  in  this  case  were  governed  by  sect.  7  of 
the  Companies  Act  1879.  By  sub-sect.  1  of  that 
section — "  Once  at  the  least  in  every  year  the 
accounts  of  every  banking  company  registered 
after  the  passing  of  this  Act  as  a  limited 
company  shall  be  examined  by  an  auditor  or 
auditors,  who  shall  be  elected  annually  bv  the 
company  in  general  meeting."  Sub-sect  ^  pro- 
vides that  a  director  or  officer  of  the  company 
should  not  be  capable  of  being  elected  auditor. 
By  sub-sect.  5,  "  Every  auditor  shall  have  a  list 
delivered  to  him  of  all  books  kept  by  the  company, 
and  shall  at  all  reasonable  times  have  access  to  the 
books  and  accounts  of  the  company;  and  any 
auditor  may,  in  relation  to  such  booKs  and  accounts, 
examine  the  directors  or  any  other  officer  of 
the  company."  By  sub-sect.  6,  "  The  auditor  or 
auditors  shall  make  a  report  to  the  members  on 
the  accounts  examined  by  him  or  them  and  on 
every  balance-sheet  laid  oefore  the  company  in 
general  meeting  during  his  or  their  tenure  in 
office ;  and  in  every  such  report  shall  state 
whether,  in  his  or  their  opinion,  the  balance-sheet 
referred  to  in  the  report  is  a  full  and  fair  balance- 
sheet  properly  drawn  up  so  as  to  exhibit  a  true 
and  correct  view  of  the  state  of  the  company's 
affaii's  as  shown  by  the  books  of  the  company." 
The  articles  of  association  of  the  bank  contained 
the  following  provisions.  Clause  106:  "At 
every  ordinary  meeting  the  directors  shall  lay 
before  the  meeting  a  balance-sheet  showing  the 
financial  state  of  the  company  for  the  previoos 
financial  year,  duly  audited,  and  every  such 
balance,  sheet  shall  be  accompanied  by  a  report  of 
the  directors  as  to  the  state  and  condition  of  the 
company,  and  as  to  the  amount  which  they  recom- 
mend to  be  paid  out  of  the  profits  by  way  of  divi- 
dend or  bonus  to  the  shareholders,  after  allowing 
for  any  interim  dividend  which  the  directors  may 
have  declared,  and  any  sum  which  they  may  have 
set  aside  under  art.  116  hereof."  Clause  W 
provided  that  (with  certain  specified  exceptions) 
all  auditors  should  be  appointed  at  the  ordinary 
meeting  of  the  company  in  each  year  by  the 
shareholders  present  thereat.  By  clause  li'7, 
"  The  accounts  of  the  company  shall  be  from  time 
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to  time  examined,  and  the  correctness  of  the 
etatemente  shall  be  from  time  to  time  ascer- 
tained by  two  or  more  auditors,  in  accor'dance 
■with  these  presents."  By  clause  114, "  The  auditors 
shall  be  supplied  with  copies  of  the  statement 
of  accounts  intended  to  be  laid  before  the  meeting, 
and  it  nhall  be  their  duty  to  examine  the  same, 
with  the  aet»unts  and  vouchers  relating  thereto." 
These  are  the  enactments  and  regulations  which 
bear  directly  on  the  duties  of  the  auditors,  and 
although  clauses  107  and  114  are  in  terms  more 
explicit  than  sect.  7  of  the  statute  as  regards  the 
duty  of  the  auditors  to  examine  and  ascertain 
the  correctness  of  the  statements  laid  before 
them,  and  of  the  accounts  laid  before  the  share- 
holders, yet  it  is  tolerably  plain  from  the  language 
of  sect.  7,  clause  5,  that  the  articles  add  little,  if 
anything,  to  the  duty  imposed  on  the  auditors 
by  the  statute  alone.  In  connection  with  these 
articles,  and  in  order  to  save  repetition,  it  should 
be  stated  that  by  the  articles  of  this  bank  it  is 
the  duty  of  the  directors,  and  not  of  the  auditors, 
to  recommend  to  the  shareholdei's  the  amounts  to 
be  appropriated  for  dividends  (clause  98),  and  it 
is  the  duty  of  the  directors  to  have  proper 
accounts  kept,  so  as  to  show  the  true  state  and 
condition  of  the  company  (clause  103).  Lastly, 
it  is  for  the  shareholders,  bnt  only  on  the  recom- 
mendation of  the  directors,  to  declare  a  dividend 
(clause  115).  It  is  impossible  to  read  sect.  7  of 
the  Companies  Act  1879  without  being  struck 
with  the  importance  of  the  enactment  that  the 
auditors  ai-e  to  be  appointed  by  the  shareholders, 
and  are  to  report  to  them  directly,  and  not  to  or 
through  the  directors.  The  object  of  this  enact- 
ment 18  obvious.  It  evidently  is  to  secure  to  the 
ehaieholders  independent  and  reliable  informa- 
tion respecting  the  true  financial  position  of  the 
company  at  the  time  of  the  audit.  The  articles 
of  this  particular  company  are  even  more  ex- 
plicit on  this  point  than  the  statute  itaelf,  and 
remove  any  possible  ambiguity  to  which  the 
language  of  the  statute  taken  alone  may  be 
open  if  very  narrowly  criticised.  It  is  no  part  of 
an  auditor's  duty  to  give  advice,  eithei- to  directors 
or  shareholders,  as  to  what  they  ought  to  do.  An 
aaditor  has  nothing  to  do  with  the  prudence 
or  imprudence  of  making  loans  with  or  without 
security.  It  is  nothing  to  him  whether  the  busi- 
ness of  a  company  is  being  conducted  prudently 
or  imprudently,  profitably  or  unprofitably.  It  is 
nothing  to  him  whether  dividends  are  properly  or 
impropei-ly  declared,  provided  he  discharges  his 
own  duty  to  the  shareholders.  His  business  is  to 
ascertain  and  state  the  true  financial  position 
of  the  company  at  the  time  of  the  audit, 
and  his  duty  is  confined  to  that.  But  then 
comes  the  question  —  How  is  he  to  ascertain 
that  position  P  The  answer  is,  by  examining 
the  hooks  of  the  company.  But  he  does  not 
discharge  his  duty  by  doine  this  without  inquiry 
■and  without  taking  any  trouble  to  see  thatthe  books 
themselves  show  the  company's  true  position.  He 
most  take  reasonable  care  to  ascertain  that  they 
do  so.  Unless  he  does  this  his  audit  would  be 
woraethan  an  idle  farce.  Assuming  the  books  to 
be  so  kept  as  to  show  the  trae  position  of  a  com- 
pany, the  auditor  has  to  frame  a  balance-sheet 
shovring  that  position  according  to  the  1x>oks,  and 
to  certify  that  the  balance-sheet  presented  is 
correct  in  that  sense.  But  his  first  duty  is  to 
examine  the  books,  not  merely  for  the  purpose  of 


ascertaining  what  they  do  show,  but  also  for  the 
purpose  of  satisfying  himself  that  they  show  the 
true  financial  position  of  the  company.  This  is 
quite  in  accordance  with  the  decision  of  Stirling,  J. 
in  Leeds  Estate,  &c..  Company  v.  Shepherd  (57 
L.  T.  Rep.  684;  36  Ch.  Div.  787,  at  p.  802).  Am 
auditor,  however,  is  not  bound  to  do  more  than 
exercise  reasonable  care  and  skill  in  making 
inquiries  and  investigations.  He  is  not  an  insurer; 
he  does  not  guarantee  that  the  books  do  correctly 
show  the  true  position  of  the  company's  affairs ; 
he  does  not  even  guai-antee  that  his  balance- 
sheet  is  accurate  according  to  the  books  of  the 
company.  If  he  did,  he  would  be  responsible  for 
error  on  his  psurt,  even  if  he  were  himself  deceived 
without  any  want  of  reasonable  care  on  his  part, 
say,  by  the  fraudulent  concealment  of  a  book 
fi-om  mm.  His  obligation  is  not  so  onerous  as 
this.  Such  I  take  to  be  the  duty  of  the  auditor ; 
he  must  be  honest,  i.e.,  he  must  not  certify  what 
he  does  not  believe  to  be  true,  and  he  must  take 
reasonable  care  and  skill  before  he  believes  what 
he  certifies  is  true.  What  is  reasonable  care  in 
any  particular  case  must  depend  upon  the  circum- 
stances of  that  case.  Where  there  is  nothing  to 
excite  suspicion  very  little  inquiry  will  be  reason- 
ably sufficient ;  and  in  practice  I  believe  business 
men  select  a  few  cases  at  haphazard,  see  that  they 
are  right,  and  assume  that  others  like  them  are 
correct  sJso.  Where  suspicion  is  aroused  more 
cai'e  is  obviously  necessary ;  bnt,  still,  an  auditor 
is  not  bound  to  exercise  more  than  reasonable  care 
and  skill,  even  in  a  case  of  suspicion,  and  he  is 
perfectly  justified  in  acting  on  the  opinion  of  an 
expert  where  special  knowledge  is  required.  Mr. 
Theobald's  evidence  satisfies  me  that  he  took  the 
same  view  as  myself  of  his  duty  in  investigating 
the  company's  books  and  preparing  his  biUance- 
sheet.  He  did  not  content  himself  with  making 
his  balance-sheet  from  the  books  without  troubling 
himself  about  the  truth  of  what  they  showed.  He 
checked  the  cash,  examined  vouchers  for  pay- 
ments, saw  that  the  bills  and  securities  entered  m 
the  books  were  held  by  the  bank,  took  reasonable 
care  to  ascertain  their  value,  and  in  one  case 
obtained  a  solicitor's  opinion  on  the  validity  of  an 
equitable  charge.  I  see  no  trace  whatever  of  any 
failure  by  him  in  the  performance  of  this  p&rt  of 
his  duty.  It  is  satisfactory  to  find  that  the  legal 
standard  of  duty  is  not  too  high  for  business 
purposes,  and  is  recognised  as  correct  by  business 
men.  The  balance-sheet  and  certificate  of  Feb. 
1892  (i.e.,  for  the  year  1891)  was  accompanied  by 
a  report  to  the  directors  of  the  bank.  Taking  the 
balance-sheet,  the  certificate,  and  report  together, 
Mr.  Theobald  stated  to  the  directors  the  true 
financial  position  of  the  bank,  and,  if  this  report 
had  been  laid  befoi'e  the  shareholders,  Mr.  Theo- 
bald would  have  completely  discharged  his  duty 
to  them.  Unfortunately,  however,  this  report 
was  not  laid  before  the  shareholders,  and  it 
becomes  necessary  to  consider  the  legal  conse- 
quences to  Mr.  Theobald  of  this  circumstance. 
A  person  whose  duty  it  is  to  convey  information 
to  others  does  not  discharge  that  duty  by  simply 
giving  them  so  much  information  as  is  calculated 
to  induce  them,  or  some  of  them,  to  ask  for  more. 
Information  and  means  of  information  are  by  no 
means  equivalent  terms.  Still,  there  may  be  cir- 
cumstances under  which  information  given  in  the 
shape  of  a  printed  document  circulated  amongst 
a  large  bo<fy  of  shareholders  would,  by  its  conae- 
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qnent  publicity,  be  very  injurious  to  their  inte- 
rests, and  in  such  a  case  I  am  not  prepai-ed  to  say 
that  an  auditor  would  fail  to  discnarg'j  his  duty 
if,  instead  of  publishing  his  report  in  such  a 
way  as  to  ensure  publicity,  he  made  a  confidential 
report  to  the  shareholders,  and  invited  their 
attention  to  it  and  told  them  where  they  could  see 
it.  The  auditor  is  to  malce  a  report  to  the  share- 
holders, but  the  mode  of  doin((  so  and  the  form  of 
the  report  are  not  prescribed.  If,  therefore,  Mr. 
Theobald  had  laid  before  the  shareholders  the 
balance-sheet  and  profit  and  loss  account,  accom- 
panied by  a  certificate  in  the  form  in  which  he 
fijst  prepared  it,  he  would  perhaps  have  done 
enough  under  the  peculiar  circumstances  of  this 
case.  I  feel,  however,  the  great  danger  of  acting 
on  such  a  principle,  and  in  order  not  to  be  mis- 
understood I  will  add  that  an  auditor  who  gives 
shareholders  means  of  information  instead  of 
information  respecting  a  company's  financial 
position  does  so  at  his  peril,  and  runs  the  very 
serious  risk  of  being  held  judicially  to  have  failed 
to  discharge  his  duty.  In  this  case  I  have  no 
hesitation  in  sajing  that  Mr.  Theobald  did  fail  to 
discharge  his  duty  to  the  shareholders  in  certify- 
ing and  laying  before  them  the  balance-sheft  of 
Feb.  1892  without  any  reference  to  the  i-eport 
which  he  laid  before  the  directors,  and  with  no 
other  warning  than  is  conveyed  by  the  words, 
"The  value  oi  the  assets  as  shown  on  the  balance- 
sheet  is  dependent  upon  realisation."  The  most 
important  asset  on  that  balance-sheet  is  put  down 
as  "  Loans  to  customers  and  other  securities," 
346,975?.,  and  on  these  a  full  and  detailed  report 
was  madeto  the  directors  showing  the  very  unsatis- 
factoi-y  state  of  these  loans  and  securities,  and  it 
is  impossible  to  read  the  oral  evidence,  the  report 
of  Balfour  and  Brock,  dated  the  22nd  Dec.  1891. 
and  the  report  of  the  auditor  to  the  directors  of 
the  3rd  Feb.  1892  without  coming  to  the  con- 
clusion that  the  entry  of  that  large  sum  as  a  good 
asset  without  explanation  was  unjustifiable.  It  is 
a  mere  truism  to  say  that  the  value  of  loans  and 
securities  depends  on  their  realisation.  We  were 
told  that  a  statement  to  that  effect  is  so  unusual 
in  an  auditor's  certificate  that  the  mere  presence 
of  those  words  was  enough  to  excite  suspicion. 
But,  as  already  stated,  the  duty  of  an  auditor  is 
to  convey  information,  not  to  arouse  inquiry,  and, 
although  an  auditor  might  infer  from  an  unusnal 
statement  that  something  was  seriously  wrong,  it 
by  no  means  follows  that  ordinary  people  would 
have  their  suspicions  aroused  by  a  similar  state- 
ment if,  as  in  this  case,  its  language  expresses  no 
more  than  any  ordinary  person  would  infer  with- 
out it.  But  Mr.  Theobald  relies  on  the  fact  that 
he  was  induced  to  omit  from  his  certificate  all 
reference  to  the  report  which  he  made  to  the 
directors  because  Mr.  Balfour,  the  chmrman, 
promised  to  mention  such  report  in  his  speech  to 
the  shareholders,  and  he  did  so.  But,  although 
Mr.  Balfour  twice  alluded  to  the  report,  he  did  so 
in  such  a  way  as  to  avoid  attracting  attention  to 
it.  _  The  second  time  he  mentioned  it  was  after  a 
dividend  had  been  declared  and  when  a  motion  to 
reappoint  the  auditors  was  before  the  meeting. 
The  truth  is,  that  not  a  word  was  said  to  convey 
to  shareholders  the  substance  of  the  information 
contained  in  the  report  or  to  induce  them  to  ask 
any  question  about  it.  The  balance-sheet  and 
profit  and  loss  account  were  true  and  coiTect  in 
this  senee — that  they  were  in  accordance  with  the 


books.    But  they  were,  nevertheless,  entirely  mil- 
leading  and  misrepresented  the  real  position  of 
the  company.    Under  these  circumstances  I  am 
compelled  to  hold  that  Mr.  Theobald  failed  to 
discharge  his    duty   to   the    shareholders  with 
respect  to  the  balance-sheet  and   certificate  of 
Feb.  1892.    Possibly  he  did  not  realise  tlie  extent 
of  his  duty  to  the  shareholdera  as  distinguished 
from  the  directors,  and  he  unfortunately  con- 
sented  to  leave  the  chairman  to  explain  the  tme 
state  of  the  company  to  the  shareholders  instead 
,of  doing  so  himself.    The  fact,  however,  remaina, 
and  cannot  be  got  over,  that  the  balance-sheet 
and  certificate  of  Feb.  1892  did  not  show  the  trne 
position  of  the  company  at  the  end  of  1891,  and 
that  this  was  owing  to  the  omission  by  the  auditor 
to    lay   before    the   shareholders    the   material 
information  which  he  had  obtained  in  the  comae 
of  his  employment  as  auditor  of  the  company, 
and  to  which  he  called  the  attention   of  the 
directors.    But  then  it  is  contended  that,  even  if 
this  be  BO,   there  was  after  all  no  payment  of 
dividend  out  of  capital ;  and  further  that,  even  if 
there    was,    still    that   payment   was    not  the 
natural  or  immediate  result  of  Mf.  Theobald's 
certificate  and  of  the  accounts  which  he  prepared. 
Whether  payment  was  made  out  of  capital  or  not 
is  a  question  of  fact.      The  payment  was  pro- 
fessedly made  out  of  profits  made  by  the  bank, 
by  charging  its  customers  with  interest  and  com- 
mission on  loans  and  discount.  The  books  showed 
such  profits,  but  the  question  is,  where  did  the 
money  come  from  with  which  the  dividends  were 
paid  ?      The    money    came    from     cash    at   the 
bankers'  or  in  hand,  but  this  cash  could  not  be 
properly  treated  as  profit,  and  the  directors  and 
auditors  knew  this  perfectly  well.    This  part  of 
the  case  has  been  most  carefully  investigated  by 
the  learned  judge  whose  decision  we  are  review- 
ing, and,  after  attending  closely  to  the  observa- 
tions of  counsel  on  the  reasonings  and  conclusions 
contained  in  the  judgment  appealed  from,  I  see 
no  reason  whatever  for  dissenting  from  them.    On 
the  contrary,  I  entii^ely  agree  with  the  learned 
judge  in  saying  that  the  profits  for  the  year  1891 
never  really  existed,  except  on  paper,  and  that,  to 
use  his  words,  "  whatever  may  be  the  right  lineto 
draw  as  to  when  profit  not  received  may  be  carried 
to  profit  for  the  pni-pose  of  the  annual  revenue 
account,  it  is  plain  that  there  was  no  justification 
for  so  doing  in  the  present  case."    The  real  truth 
is,  that  the  assets  of  the  bank  were  put  down  in 
the  balance-sheet  at  far,  too  high  a  figure,  and 
this  entry,  though  not  misleading  if  explained 
(as   it  was  to  the  directors),  was   seriously  mis- 
leading   in    the   absence   of   explanation.     Mr. 
Theobald  says  that  he  regarded  the  assets  of  the 
bank  as  only  locked  up,  but  his  report  and  the 
schedule  to  it  go  far  beyond  this.     The  value  of 
the  principal  asset  depended  on  the  probability  of 
the  Balfour  group  of  companies  and  some  of  the 
other  large  boiTowers  repaying  their  loans.    They 
were  financing  each  other ;  their  indebtedness  to 
the  bank  had  increased  largely  during  the  year; 
the  securities  held  by  the  bank  for  these  loans 
were,  to  say  the  least,  to  a  great  extent  of  very 
doubtful  vidue;  and  yet  the  total  amount  due  to 
the  bank  in  respect  of  these  loans  is  inserted  in 
the  balance-sheet  as  a  good  asset,  without  any 
deduction  and  without  a  word  of  explanation  to 
the    shareholdere.      We    know    now  that   those 
assets  have  realised  a  comparatively  small  sum. 
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and  we  were  veiy  properly  warned  against  the 
danger  of  doing  mjustioe  by  being  wise  after  the 
event.  Bnt,  diaregarding  the  result  of  realisa- 
tion, and  attending  only  to  what  was  known  to 
the  auditors  in  Feb.  1892,  the  entry  in  the  balance- 
sheet  of  the  aam  of  346,9752.  as  a  good  asset  was 
wholly  unjustifiable,  unless  explained.  We  are 
now  in  a  position  to  understand  the  true  meaning 
of  the  passage  contained  in  the  auditors'  report 
to  the  directors  of  the  3rd  Feb.  1892,  and  which 
runs  thus  :  "  We  cannot  conclude  without  express- 
ing our  opinion  unhesitatingly  that  no  dividend 
should  be  paid  this  year."  I  fiod  it  impossible  to 
treat  this  as  a  statement  by  t\x9  auditors  that 
there  ai«  profits  divisible  amongst  the  share- 
holders, but  that  the  auditors  cannot  recommend 
a  dividend.  I  can  only  regard  the  passage  as 
meaning  that  there  are  no  funds  out  of  which  a 
dividend  can  properly  be  paid,  and  therefore  no 
dividend  ought  to  be  paid  this  year.  A  dividend  of 
7  per  cent,  was,  nevertheless,  recommended  by  the 
directors,  and  was  resolved  upon  by  the  share- 
holders at  a  meeting  furnished  with  the  balance- 
sheet  and  profit  and  loss  account  certified  by  the 
auditors,  and  at  which  meeting  the  auditors  were 
present,  but  silent.  Not  a  word  was  said  to 
inform  the  shareholders  of  the  true  state  of 
affairs.  It  is  idle  to  say  that  these  accounts  are 
no  remotely  connected  with  the  payment  of  the 
dividend  as  to  render  the  auditors  legally  irrespon- 
sible for  such  pavment.  The  balance-sheet  and 
account  certified  by  the  auditors,  and  showing  a 
profit  available  for  dividend,  were,  in  my  judg- 
ment, not  the  remote,  but  the  real  operating 
cause  of  the  i-esolution  for  the  payment  of  the 
dividend  which  the  directors  improperly  recom- 
mended. The  auditors'  accounts  and  certificate 
gave  weight  to  such  recommendation,  and  rendered 
it  acceptable  to  the  meeting.  It  was  wholly 
mmecessary  for  the  official  receiver  to  call  a 
shareholder  to  say  that  he  was  induced  by  the 
auditors'  certificate  to  concur  in  the  resolution 
to  pay  a  dividend.  As  to  this  part  of  the  case 
res  ipsa  loquitur.  A  point  was  made  that  the  form 
of  the  order  was  wrong.  But  there  is  nothing 
in  this.  Mr.  Theobald  could  obviously  be  sued 
alone  in  an  action  at  law  for  breaoh  of  his 
statutory  duty  as  auditor,  and  for  damages  result- 
ing from  such  breach  of  duty,  and  the  measure 
of  damages  would  be  the  sum  which  he  has  been 
ordered  to  pay.  Whether  a  similar  action  at  law 
conld  be  maintained  against  him  and  the  directors 
jomtly  is  more  open  to  question.  I  am  by  no 
means  satisfied  that  it  conld  not,  seeing  that  the 
wrongful  payment  of  the  dividend  was  caused  by 
his  improper  certificate  and  accounts,  and  by  the 
nse  made  of  them  by  the  directors.  Bnt,  be  this 
as  it  may,  there  was  a  clear  breach  of  trust  by 
the  directors,  facilitated,  and  indeed  only  rendered 
possible,  by  the  auditor  who  failed  in  discharging 
his  own  duty  to  the  shareholders ;  and  I  have  no 
doubt  that  in  equity  both  he  and  they  could  be 
properly  declared  jointly  and  severally  liable  for 
the  misapplication  of  the  company's  money  which 
constituted  that  breach  of  trust:  (see  Leeds 
Ettate.  Ac,  Company  v.  Shepherd,  57  L.  T.  Rep. 
^i;  36  Ch.  Div.  787.)  With  respect,  therefore, 
to  the  sum  of  8486Z.  1I«.,  wrongfully  paid  as 
dividend  in  1892,  in  respect  of  the  alleged  profits 
niade  in  1891,  the  appeal,  in  my  opinion,  fails.  I 
agree  with  Williams,  J.  in  holding  that  the 
dividend  for  1890  was  in  fact  improperly  declared 


and  paid.  Bnt  the  evidence  that  Mr.  Theobald 
was  guilty  of  any  breach  of  duty  in  certifying  the 
accounts  in  Feb.  1891  is  far  less  cogent  than 
that  which  presses  so  heavily  against  him  with 
reference  to  the  accounts  of  Feb.  1892.  The 
truth  is,  that  the  conviction  that  the  bank's  affairs 
were  every  year  getting  worse  and  worse  grew 
upon  him  year  by  year.  This  state  of  things  was 
shown  by  the  decrease  of  its  investments  and 
reserve  capital  and  the  increase  of  its  loans  to 
customers.  But  the  loans  to  customers  and  other 
securities  were,  speaking  roughly,  lOO.OOOi.  less 
at  the  end  of  the  year  1890  than  at  the  end  of 
1891,  and,  seeing  tuat  the  accounts  prepared  by 
the  auditors  did  accurately  represent  the  position 
x>{  the  company  as  shown  by  the  books,  and  that 
it  is  not  proved  that  Mr.  Theobald  really  knew,  or 
ought  then  to  have  known,  that  the  position  of 
the  bank  was  not  correctly  shown  by  the  books, 
I  think  Williams,  J.  has  gone  too  far  in  holding 
Mr.  Theobald  liable  for  this  sum.  The  reasons 
which  induced  the  learned  judge  to  decide  that 
Mr.  Theobald  was  not  liable  for  the  dividends 
paid  in  1889  and  1890  appear  to  me  to  apply 
also  to  the  di\'idend  paid  in  1891  in  respect  of  the 
profits  of  1890.  No  doubt  the  change  made  by 
the  auditors  in  1886  in  the  form  of  the  certificate 
they  had  previously  given  is  y&rj  significant,  and, 
unexplained  leads  to  the  inference  that  the 
auditors  did  not  believe  that  the  books  of  the 
company  and  the  balance-sheet  prepared  from 
them  correctly  showed  the  position  oi  the  bank. 
But  Mr.  Theobald's  evidence  does,  in  my  opinion, 
show  that  in  Feb.  1891  matters  were  not  Known 
or  believed  to  be  so  bad  as  to  lead  him  to  the 
conclusion  that  there  were  then  no  profits  out  of 
which  a  dividend  conld  properly  be  paid.  It  is 
true  that  the  position  of  the  bank  was  very  un- 
satisfactory in  1890,  and  the  auditors  knew  it  to 
be  so.  This,  however,  appeared  from  the  balance- 
sheet  and  accounts  which  they  laid  before  the 
shareholders.  It  is  known  now  that  the  assets 
were  put  down  at  too  high  a  figure ;  but  it  is  not 
proved  that  the  auditors  knew  it,  or  ought  to  have 
known  it.  The  Balfour  group  of  companies, 
though  dependent  on  each  other,  were  by  no 
means  in  so  tottering  a  state  as  they  were  a  year 
later.  Wilkinson's  debt  was  still  treated  by  the 
directors  as  bearing  interest  and  as  a  good  or,  at 
all  events,  not  as  a  bad  debt.  Benham's  debt 
was  unsatisfactory,  but  the  auditors  can  hardly 
be  blamed  for  treating  it  as  good,  having  regard 
to  the  solicitor's  statement  as  to  the  security  held 
for  it.  This  part  of  the  case  is  very  near  the  line, 
but,  having  carefully  considered  it,  I  do  not  think 
that  the  evidence  ia  sufficiently  strong  to  establish 
a  case  of  misfeasance  on  the  part  of  Mr.  Theobald 
in  Feb.  1891.  I  am  not  satisfied  that  he  was  then 
guilty  of  more  than  an  excusable  en-or  of  judg- 
ment; although,  now  that  all  the  facts  are 
known,  the  error  is  seen  to  have  been  very 
serious  in  its  consequences.  As  to  the  sum  of 
59462.  12«..  therefore,  the  appeal  must  be  allowed. 
As  regards  costs,  Mr.  Theobald's  appeal  has 
resulted  in  reducing  the  sum  for  which  he 
has  been  held  liable,  but  in  other  respects,  and 
as  regards  his  main  contention,  it  has  failed. 
Under  these  circumstances  he  ought  not  to  re- 
ceive or  pay  any  costs  of  the  appeal,  and  the 
only  order  as  to  costs  will  be  that  the  official 
receiver  be  paid  his  costs  out  of  the  assets  of  the 
company. 
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Lopes,  L.J.  ezpieesed  his  concarrence  in  the 
f  oref^oing  judgment. 

RiGBT,  L.J.  discusBed  tbe  evidence  against  the 
appellant,  whioh  had  led  him  to  the  same  con- 
olttsion  as  Lindlev,  L.J.,  whose  judgment,  his 
Jjordship  remarked,  he  had  had  the  advantage  of 
reading  and  considering,  and  then  continued  as 
;£ollow8 : — The  main  issues  seem  to  be — (1)  whether 
"the  auditor  has  been  guiltj  of  any  misfeasance  in 
i-elation  to  the  company ;  (2)  whether  the  niisfea- 
«ance  had  occasioned  to  the  company  loss  for 
which  compensation  ought  to  be  directed  to  be 
made,  which  will  involve  the  question  whether 
the  dividends  were  in  fact  paid  not  out  of  profits, 
bat  out  of  capital,  and  whether  such  payment  was 
-the  fault  of  the  auditor;  and  (3)  the  amount  of 
■compensation  which  ought  to  be  made.  In  order 
to  detei-mine  the  first  question  it  will  be  necessary 
to  consider  in  some  detail  the  position  and  duty 
of  the  auditors — what  they  ought  to  have  done 
and  what  they  have  done.  [After  reading  from 
the  Companies  Act  1879,  sect.  7,  sub-sect.  6, 
which  provides  (inter  alia)  that  the  auditors  shall 
report  to  the  members  on  the  accounts  examined 
l>y  them ;  and,  after  referring  to  articles  106, 107, 
.and  114  of  the  company,  recited  by  Lindley, 
L.J.,  his  Lordship  proceeded:]  The  articles  of 
association  cannot  aosolre  the  auditors  from  any 
obligation  impo&ed  upon  them  by  the  statute,  and 
it  may  be  that,  in  this  case,  they  do  not  impose 
any  greater  obligations  as  to  the  balance-sheet, 
though  tliey  make  it  clear  that  similar  obligations 
«ztend  to  the  accounts  placed  before  the  company, 
including  the  profit  and  loss  account,  as  well  as 
the  balance-sheet.  Under  the  statute  the  members 
of  the  company  are  entitled  to  have  tbe  safe- 
iguai'd  of  an  expression  of  opinion  by  the  auditors 
to  the  effect  that  the  balance-sheet  is  a  full  and 
fair  balance-sheet,  and  that  it  is  properly  drawn 
vf  so  as  to  exhibit  a  true  and  correct  view  of  the 
abate  of  the  company's  affairs.  The  words  "as 
shown  by  the  books  of  the  company  "  seem  to  me 
to  be  introduced  to  relieve  the  auditors  from 
I'esponsibillty  as  to  affairs  of  the  company  kept 
out  of  the  books  and  concealed  from  them,  but 
not  to  confine  their  duty  to  a  mere  statement  of 
the  coiTespondence  of  the  balance-sheet  with  the 
•entries  in  the  books.  A  full  and  fair  balance- 
sheet  must  be  such  a  balance-sheet  as  to  convey  a 
truthful  statement  as  to  the  company's  position. 
It  must  not  conceal  any  known  cause  of  weak- 
ness in  the  financial  position,  or  suggest 
Anything  which  cannot  be  supported  as  fairly 
correct  from  a  business  point  of  view.  The  pro- 
vision as  to  its  being  properly  drawn  up  so  as  to 
exhibit  a  correct  view  of  the  state  of  the  company's 
affairs  is  taken  from,  though  it  does  not  go  quite 
so  far  as,  art.  9  of  table  A  and  the  schedule 
to  the  Act  of  1862.  Treated  as  an  addition  to 
the  requisition  for  a  full  and  fair  balance-sheet  it 
may  not  be  easy  to  define  the  f  uU  extent  of  the 
obligation  which  it  imposes,  nor  is  it  necessavy 
to  do  so  in  this  case ;  for  it  certainly  requires  a 
more  <ietailed  explanation  of  the  affairs  of  the 
oompany  than  is  contained  in  any  of  the  balance- 
sheets  of  this  bank.  It  wiU  be  important  to  see 
what  information  the  auditors  actually  acquired 
as  to  the  business  of  this  company  and  the 
way  in  which  they  reported  upon  the  successive 
fcalknce-sheets.  Mr.  Theobald  and  Mr.  Timms 
were  auditors  of  the  bank  from  its  incorporation 
in  1882,  and  they  made  the  audits  for  successive 


years,  down  to  and  including  tbe  audit  for  1891. 
The  reports  of  the  auditors  to  the  members  always 
took  the  form  of  a  certificate  or  memorandum 
written  on  the  balance-sheet  for  the  year.  Their 
reports  on  the  accounts  for  1882  and  1883  con- 
tained a  statement  to  the  effect  that,  in  their 
opinion,  the  balance-sheet  exhibited  a  true  and 
correct  view  of  the  position  of  the  bank.  In 
their  report  on  the  accounts  for  1885  a  somewhat 
less  emphatic  statement  to  the  same  effect  ap- 
pears; hat  in  the  subsequent  reports  no  such 
statement  is  to  be  found.  In  a  report  to  the 
directors,  dated  the  Hth  Feb.  1886,  dealing  with 
the  accounts  for  1885,  Mr.  Theobald,  after  noticing 
that  the  first-class  investments,  kept  by  bankers 
for  quick  realisation  in  case  of  need,  stood  at  a 
considerably  reduced  sum,  and  that  more  than 
tbe  whole  capital  of  the  company  was  invested 
in  four  accounts — namely,  the  Liberator  Society, 
the  Lands  Allotment  Company,  the  House  and 
Lands  Company,  and  the  Building  Estates  Com- 
panv — and  that  these  investments  would  not  be 


ttly 


easily  realised  in  critical  times,  proceeds  to  say : 
"  You  are  doubtless  aware  that  it  is  a  rule  with 
bankers  to  have  at  hand,  in  cash  or  easily  i^alis- 
able  securities,  an  amount  equal  to  at  least  one- 
third  of  the  customers'  current  accounts.  Con- 
sidering the  small  amount  of  uncalled  capital,  I 
think  that  in  this  case  tbe  proportion  is  scarcely 
sufficient."  There  can  be  no  doubt  that,  even  at 
that  time,  Mr.  Theobald  was  aware  that  the 
state  of  affairs  of  the  bank  was  unsatisfactory, 
in  the  important  points  of  lock-up  of  capital 
and  consequent  deficiency  in  realisable  securities. 
The  reports  of  the  auditors  to  the  members  for 
the  years  1886-1890,  both  inclusive,  are  simply  to 
the  effect  that  tbe  cash  and  bills  receivable  were 
correct,  that  securities  had  been  produced  for  the 
investments  and  loans  (no  information  being 
given  as  to  the  amount  of  the  securities),  and  that 
the  balance-sheet  agreed  with  the  books  of  tbe 
company.  The  report  on  the  accounts  for  1891 
states  that  the  balance-sheet  is  a  correct  summary 
of  the  accounts  recorded  in  the  books,  and  con- 
tains, for  the  first  time,  the  statement,  "The 
value  of  the  assets,  as  shown  in  the  balance- 
sheet,  is  dependent  on  realisation."  Great  stress 
has  been  laid  by  counsel  for  the  appellant  on  the 
statement  last  quoted.  They  argued  that  it  was 
sufficient  to  put  members  upon  inquiry,  and  that 
from  the  course  taken  at  the  trial  they  were  de- 
baiTed  from  giving  the  evidence  of  experts  as  to 
its  importance  and  signification.  But  I  may  say 
at  once-  that  it  was  the  duty  of  the  auditors  to 
convey  in  direct  and  express  terms  to  the  members 
any  information  which  they  thought  proper  to  be 
communicated  ;  that  tbe  words  of  the  statement, 
though  perfectly  clear  in  their  meaning,  are  also 
entirely  unimpoitant,  amounting  to  a  mere 
truism;  and  that  no  evidence  of  experts  would 
have  been  of  the  slightest  use  for  the  purpose  of 
giving  to  the  words  a  greater  importance  or  sig- 
nification than  they  possess  in  themaelves,  even 
if  such  evidence  were  admissible.  To  me  it 
appears  that  all  the  reports  from  1886  onwards 
were  imperfect,  and  that  the  auditors,  in  giving 
reports  m  such  a  form,  failed  entirely  to  fulfil 
tbe  .statutory  duties  imposed  upon  them.  Counsel 
for  the  appellant  argued  that  such  a  failure  would 
not  amount  to  misfeasance  but  only  to  negligence, 
and  that  the  appellant  is  not  chai-ged  on  the 
summons  with  negligence.    I  cannot  admit  tbe 
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cog«iiCT  of  that  argument.      The  reports  were 
made  va  order  to  fmfil  the  statntory  obligation, 
and  to  be  read  to  the  meetings  in  accordance 
with  the  statotee.    Mr.  Theobald  says,  yiitii  refe- 
rence to  this :  "  Mj  certificate  means  the  same 
as  the  Act,"  and  further,  "  I  was  not  aware  that 
it  was  considered  necessary  for  me  to  give  the 
certificate  (for  1891)  either  in  the  words  of  the  Act 
or  not  at  all."'    Mr.  Theobald's  interpretation  of 
his  own  certificate  cannot  be  received,  either  in  his 
favoor  or  against  him,  and  we  should  not  unduly 
press  against  him  apparent  admissions  made  in 
the  course  of  a  very  trying   cross-examination ; 
but  hw  evidence  does,  I  tnin^,  go  so  far  as  to  show 
that  the  certificates  were,  in  fact,  given  as  reports 
under  the  Act;  and,   independently   of   the  evi- 
dence, I  think  there  can  be  no  doubt  that  they 
were  intended  to  be,  and  were,  received  and  acted 
upon  as  reports  under  the  Act.    I  consider  the 
giving  of  the  certificates,  assuming  them  to  be  to 
the  knowledge  of  the  auditors,  misleading  certifi- 
cates, to  be  a  misfeasance  within  the  meaning  of 
sect.  10  of  the  Act  of  1880,  and  not  a  mere  act  of 
negligence ;  and  that  this  was  the  meaning  of  the 
charge  contained  in  the  summons.    1  can  have  no 
doubt,  having  reeard  to  the  terms  of  the  certifi- 
cates given  and  the  explanations  of  Mr.  Theobald 
himself,  that  there  was  a    strong  and  growing 
feeling  of  dissatisfaction  in  his  mind  at  the  state 
of  the  bank's  affairs,  as  shown  by  its  books,  and  I 
find  no  sofScient  communication  of  facts  causing 
this  dissatisfaction.    The    balance-sheets,    when 
examined,    do   not,    in    my    opinion,    fulfil   the 
statutory   requii^ments  of  being  full    and  fair 
balance-sheets,  and  are  not  properly  drawn  up  so 
as  to  exhibit  a  true  and  correct  view  of  the  state 
of  the  company's  affairs,  as  shown  by  the  books 
of  the  company.     I  His  Lordship  then  dealt  with 
the  evidence  establishing  this  in  relation  to  the 
years  1889,  1890,  and  1891,  which  showed  {inter 
alia)  that  the  proportion  of  what  might  be  called 
the  outside  business  of  the  bank  to  that  with  the 
Blalfour  companies,  and  on  the  special  accounts, 
might,  roughly  speaking,  be  put  down  as  two- 
thirds  at  the  end  of  1889.  one-third  at  the  end  of 
1890,  and  one-fourth  at  the  end  of  1891 ;  while 
ihe  paid-up  capital  had  increased  in   1890  by 
about  76,9442.,  and  in  1891   by  about    43,6422. 
After  dealing  with  other  points  in  the  case,  and 
with  Mr.    Theobald's    suggested    belief    in    the 
solvency  of  the  Balfonr  companies,  his  Lordship 
proceeded :]  Assuming  all  the  Balfour  companies 
and  Benham  and  Wilkinson  to  have  been  able  to 
pay  the  whole  of  the  sum  owing  by  them  except 
the  amounts  debited  in  1891  for  interest  and  com- 
missions, not  only  the  profits  available  for  divi- 
dend would  be  swept  away,  but  of  the  reserve 
fund  itself  little  or  nothing  would  remain.    Such 
an  assumption  would,  however,  in  my  opinion,  be 
extravagantly  favourable  to  the  auditors,  and  it 
only  required  that  one  of  the  debts  owing  by  Wil- 
binson  or  by  almost  any  one  of  the  Balfour  com- 
panies should  be  proved  to  be   bad  to  exhaust 
everything  belonging  to  the  bank  that  was  not 
capital.  It  turned  out  that  each  one  of  the  Balfour 
companies  and  Wilkinson  and  Benham,  as  well 
as  other  debtors  of  the  bank,  were  insolvent ;  and 
it  is  established  that  the  bank  had  no  funds  out 
of  which  dividends  could,  in  any- point  of  view,  be 
properly  paid.    I  wish  to  make  it  plain,  as  far  as 
I  can.  that  I  am  only  relying  upon  matters  which 
Mr.  Theobald,  as  auditor,  knew,  or  must  reason- 


ably be  assumed  to  have  known.  The  auditors 
must  have  known,  and  did  know,  that  the  balance- 
sheet  for  1891  was  not  properly  drawn  up  so  as  to 
show  the  state  of  the  bank's  affairs.  That  the 
dividend  was,  in  fact,  paid  out  of  capital  cannot, 
I  think,  admit  of  doubt.  It  has  been  argued  thai 
the  payment  of  the  dividend  was  not  tiie  proxi- 
mate I'esult  of  the  auditors'  report,  as  the  recom> 
mendation  of  the  directors  and  the  vote  of  th» 
meeting  had  to  intervene.  This  appears  to  me, 
however,  to  misrepresent  the  state  of  things.  The 
report  of  the  auditors  was  a  continuing  repre- 
sentation, made,  indeed,  before,  but  in  law  and  in. 
good  sense  to  be  treated  as  I'epeated  after,  the  re- 
commendation of  the  dividend.  It  was  perfectly 
well  known  to  Mr.  Theobald  (at  any  rate,  at  th& 
meeting  where  be  was  present  and  heard  the 
reading  of  the  report  recommending  a  dividend,, 
and  the  speech  of  Mr.  Balfour)  that  this  report  o£ 
his  was  intended  to  be  relied  upon  as  justifying- 
the  recommendation,  and  as  an  invitation  to  th& 
shareholders  to  vote  the  dividend.  Not  only  waa 
the  report  a,  causa  line  qua  non  of  the  vote,  out  it 
waa,_in  my  judgment,  a  causa  catisans.  How  far 
the  judgment  should  go  against  the  appellant  is  a. 
question  which  has  given  me  considerable  dijGB.- 
culty.  A  great  deal  of  the  reasoning  which  ha» 
led  me  to  hold  that  the  auditors  reporting  on  the 
accounts  of  1891  as  they  did  was  a  misfeasance  in 
i-elation  to  the  company  applies  only  to  the  case' 
of  that  last  report.  The  learned  judge  in  the 
court  below  has  held  Mr.  Theobald  liable,  not  only- 
for  the  1891,  but  also  for  the  1890,  dividend.  I 
'  am  far  from  saying  that  he  is  clearly  wrong,  but 
I  cannot  satisfy  myself  that  he  is  clearly  right. 
In  the  case  of  the  1890  dividend  it  is  not,  upon 
the  evidence,  made  out  to  my  full  sati^actiozk 
that  the  auditors  knew  the  balance-sheet  to  be 
substantially  misleading,  and  I  think  it  safer  to 
confine  the  order  to  the  dividend  in  respect,  of 

Order  varied. 

Solicitor  for  the  appellant,  E.  C.  Bawlings. 
Solicitors  for  the  respondent,  Phelps,  Svagwicky 
and  Biddle. 


HIGH    COURT    OF   JUSTICE. 

CHANCERY  DmSION. 
July  27  and  Aug.  1. 

(Before  Stiklino,  J.) 

Re  Lahson  Stobb  Service  Company  Limitbdl 

Be  National  Betbbbionaby  Invbstmbnt 
Company  Limited,  (a) 

Company — Reduction  of  capital — Diminution  of 
liabiltty  in  respect  of  unpaid  capital — No  debt  a 
— Settling  list  of  creditors — Poteer  of  court  to 
dispense  toith  list — Companies  Act  1867  (30  <fc  31 
Vict.  c.  131),  s.  13. 

Where  a  company  has  passed  special  resolutiona 
for  the  reduction  of  its  capital  which  involve  a 
diminution  of  liability  in  respect  of  unpaid 
capital,  the  court  ha*  no  jurisdiction,  on  a 
petition  presented  for  its  sanction  to  such 
resolutions,  to  dispense  with  </te  settling  of  the 
list  of  creditors  required  hy  sect.  13  of  the 
Companies  Act  1867. 

(a)  Beported  by  W.  Ivimky  Cook,  Esq.,  B«rTi«w-«tX««. 
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Petitions. 

These  were  two  petitions  presented  by  the 
Lamson  Store  Service  Company  Limited,  and 
the  National  Reversionary  Investment  Com- 
pany Limited  respectively,  to  obtain  the  confirma- 
tion by  the  court  of  special  resolutions  which 
had  been  duly  passed  and  confirmed  by  the 
respective  companies  for  the  reduction  of  their 
capital. 

The  resolutions  in  the  case  of  the  first-mentioned 
company  provided  for  the  reduction  of  the  capital 
of  the  company  by  the  cancellation  of  500  shares 
which  had  not  been  taken  or  agreed  to  be  taken, 
and  for  the  payment  off  as  capital  in  excess  of  the 
wants  of  tue  company  the  capital  paid  up  on 
4000  of  the  shares  which  had  been  purchased  by 
the  company,  and  for  the  extinguishment  of  the 
liability  in  respect  of  uncalled  capital  upon 
certain  of  the  4000  shai-es  which  had  not  been 
fully  paid  up  ;  and  further,  by  the  payment  oft  of 
the  capital  paid  up  on  2000  other  shares  of  the 
company  by  in  effect  returning  the  money  to 
the  shareholders  and  borrowing  it  from  them 
on  debentures. 

The  resolutions  in  the  case  of  the  second- 
mentioned  company  provided  for  the  reduction  of 
the  capital  of  the  company  by  the  cancellation  or 
extinguishment  of  4025  shares,  some  fully  and 
others  only  partly  paid  up,  which  had  been  from 
time  to  time  purchased  by  the  directors  in 
pursuance  of  special  resolutions  passed  by  the 
company,  and  paid  for  out  of  ute  capital  of 
the  company  in  excess  of  its  wants. 

Both  the  companies  were  in  a  very  prosperous 
condition,  and  in  neither  case  was  the  reduction  of 
capital  necessitated  by  loss  of  capital. 

In  the  case  of  the  Lamson  Store  Company  the 
capital  of  the  company  was  far  in  excess  of  its 
requirements. 

In  each  case  the  chief  clerk  had  made  an  order 
directing  that  the  petition  should  be  in  the  paper 
for  hearing  on  a  certain  day,  that  the  notices 
required  by  the  Companies  Act  1867  should  be 
inserted  in  certain  papers,  and  that  proceedings 
for  settling  the  list  pursuant  to  the  General 
Order  of  the  21st  March  1868  should  be  dispensed 
with. 

An  affidavit  had  been  filed  by  the  secretary  of 
the  Lamson  Store  Company,  in  which  he  deposed 
that  the  company  was  not  indebted  to  anyone. 

No  similar  affidavit,  however,  had  been  made  in 
the  case  of  the  National  Reversionaiy  Company, 
but  it  was  alleged  that  the  debts  of  that  company 
were,  if  any,  of  trifling  amount. 

The  Companies  Act  1867,  sect.  13,  provides : 

Where  a  company  propoHee  to  redaoe  its  oapital,  every 
creditor  of  the  oompany  who  at  the  date  fixed  by  the 
oonrt  is  entitled  to  any  debt  or  claim  which,  if  that  date 
were  the  commencement  of  the  windingr-np  of  the  com- 
pany, woold  be  admiesible  in  proof  ag'ainet  the  company, 
shall  be  entitled  to  object  to  the  proposed  redaction  and 
to  be  entered  in  the  list  of  creditors  who  are  so  entitled 
to  object. 

The  conrt  shall  settle  a  list  of  snch  creditors,  and  for 
that  purpose  shall  ascertain  as  far  as  possible,  withoat 
requiring  an  application  from  any  creditor,  the  names  of 
such  creditors  and  the  nature  and  amount  of  their  debts 
or  claims,  and  may  publish  notices  fixinf;  a  certain  day 
or  days  within  whioh  cieditora  of  the  company  who  are 
not  entered  on  the  list  aie  to  claim  to  be  so  entered,  or 
to  be  excluded  from  the  right  of  objecting  to  the  proposed 
rednction. 


Buckley,  Q.G.  and  Wtiinney,  for  the  Lamson 
Store  Service  Company's  petition,  submitted  that, 
inasmuch  as  the  company  had  no  debts,  the  court 
had  jurisdiction  to  dispense  with  the  settling  of 
the  list  of  creditors  required  by  sect.  13  of  the 
Companies  Act  1867.  They  also  referred  to 
Companies  Act  1867,  s.  11 ; 

General  Order  of  the  21st  March  1868,  rr.  6—14, 
24. 

Hastings,  Q.C.  and  Qregson  for  the  National 
Reversionary  Investment  Company's  petition. 

Cur.  adv.  vult. 

Stiblino,  J.  stated  the  facts  and  continued : — 
The  question  is,  whether  the  order  made  by  the 
chief  clerk  was  a  proper  one.  The  petitions  do 
not  fall  within  sect.  4  of  the  Companies  Act  1877, 
which  piovides  that,  where  the  reduction  of  the 
capital  of  a  company  does  not  involve  either  the 
diminution  of  any  liability  in  respect  of  unpaid 
capital,  or  the  payment  to  any  shareholder  of  any 
paid-up  capital,  the  creditors  of  the  company 
shall  not,  unless  the  court  otherwise  direct,  be 
entitled  to  object  or  required  to  consent  to  the 
reduction.  The  proceeding,  therefore,  must  be 
conducted  with  regard  to  the  provisions  of  the 
Companies  Act  of  1867,  and  the  rules  thereunder. 
[His  Lordship  read  sect.  13  of  the  Act  of  1867, 
and  continued  :]  The  langua^  of  the  early  part 
of  the  second  portion  of  that  section  is  impera- 
tive, "  The  conrt  shall  settle  a  list  of  such  credi- 
tors " ;  and  the  chief  clerk's  order  dispensing  with 
that  is,  in  my  opinion,  wrong  in  form,  and  ought 
not  to  have  l>ipen  made.  The  next  portion  of  the 
section  is  also  imperative :  "  And  for  l^t  purpose 
shall  ascertain  as  far  as  possible,  without  requir- 
ing an  application  from  any  creditor,  the  names 
of  such  creditors,  and  the  nature  and  amount  of 
their  debts  or  claims."  To  a  certain  extent,  that 
has,  in  the  first  case,  been  complied  with,  as  there 
was  evidence  before  the  court  by  which,  without 
following  the  forms  required  by  the  rules,  the 
creditors  were  to  a  certain  extent  ascertained. 
The  last  part  of  the  section  is  not  impetutive,  but 
directory  only.  Rules  were  made  in  1868  which 
regulate  the  mode  of  conducting  the  proceedings 
in  chambers.  Those  I  take  not  to  be  imperative, 
but  directory,  and  the  court  has  a  discretion 
whether  to  require  certain  things  to  be  done  or 
not.  The  question  is,  whether  the  orders  made  by 
the  chief  clerk,  being  wrong  in  form,  are  not  wrong 
also  in  substance ;  and  I  do  not  think  that  these 
cases,  having  regard  to  the  objects  of  the  reduc- 
tion which  I  am  asked  to  sanction  by  the  peti- 
tions, are  cases  in  which  the  rule  need  not  be 
complied  with.  The  settling  of  the  list  of  credi- 
tors seems  to  me  to  be  a  thing  which  is  required 
by  the  Act,  and  the  rule  must  oe  followed.  The 
matter  must  go  back  to  chambers,  with  directions 
to  issue  advertisements  according  to  the  rule,  and, 
if  necessary,  that  may  be  proceeded  with  in  the 
vacation.  Upon  the  merits  I  give  no  opiniou,  as 
the  matter  may  not  come  before  me  for  decision ; 
but,  as  at  present  advised,  I  think  that  what  ia 
purported  to  be  done  comes  within  the  scope  of 
the  Act. 

Solicitors  :  for  the  Lamson  Store  Service  Com- 
pany, Harwood  and  Stephenson ;  for  the  National 
Reversionary  Investment  Company,  Iliffe,  Henley. 
and  Sioeet. 
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July  18  and  26. 

(Before  Kekbwich,  J.) 

Be  Duke  of  Cleveland's  Estate;  Hat  v. 

WOLMEE.  (a) 

Apportionment  between  capital  and  income  — 
Tenant  for  life  and  remaindertnan — Bate  of 
interest. 

Moneys  belonging  to  the  residuary  estate  of  a 
testator,  tokieh  had  been  paid  aioay  under  an 
order  of  the  court,  were  subsequently  recovered 
on  appetU  but  without  interest. 

Held,  that  the  moneys  recovered  must  be  divided 
betweeiv  the  tenants  for  life  of  the  residuafy 
estate  and  the  remaindermen  on  a  fair  basis, 
according  to  the  principle  in  Turner  v.  Newport 
(2  Ph.  14),  but  that  in  calculating  the  interest 
3  per  cent,  must  be  substituted  for  4  per  cent,  as 
being  more  agreeable  to  the  facta  of  present 
experience. 

AdJOUEN ED  SUMMONS. 

Under  an  order  of  the  court  made  by  Kekewict, 
J.  in  Be  Duke  of  Cleveland's  Estate ;  Viscount 
Wolm^r  V.  Forester  69  L.  T.  Rep.  807  ;  (1894)  1  Ch. 
164),  certain  sums  of  money  belonging  to  the 
residuaiy  estate  of  the  Duke  of  CleTeiand,  who 
died  in  1891,  were  paid  to  Captain  Forester  and 
Lord  Barnard  as  tenants  for  life  of  the  Somerset 
estates  and  the  Raby  Castle  estates  under  the 
duke's  will.  The  order  having  been  varied  by  the 
Court  of  Appeal  (69  L.  T.  Kep.  808 ;  (1894)  1  Ch. 
176),  the  sums  of  money  were  repaid  but  without 
interest,  which  it  wad  conceded  was  irrecoverable. 
The  amount  repaid  was  in  the  case  of  the  Somerset 
estates  exactly  ascertained,  and,  in  the  case  of  the 
Raby  Castle  estates,  was  settled  by  compromise. 
This  was  a  summons  taken  out  by  the  plaintiffs, 
the  tenants  for  life  of  the  residuary  estate,  to 
which  the  trustees  and  executors  of  the  duke's 
will  and  the  persons  entitled  in  remainder  to  the 
residuary  estate  were  made  defendants  to  have  it 
ascertained  whether  the  plaintiffs  were  entitled  to 
any  and  what  apportionment  as  between  capital 
and  income  in  respect  of  the  sums  of  money 
recovered. 

Benshaw,  Q.C.  and  C.  Ashworth  for  the  plaintiff. 
— The  tenants  for  life  are  entitled  to  a  fair  pro- 
portion of  the  moneys  recovered  as  interest : 

Re  Foster,  63  L.  T.  Bep.  443  ;  45  Ch.  Biv.  629  ; 
Re  Moore,  52  L.  T.  Bep.  510 ;  33  W.  B.  447  : 
Aciroyd  T.  Aehroyd,  18  Eq.  Caa.  313 ; 
Re  Earl  of  Chesterfield's  Trust,  49  L.  T.  Bep.  261 ; 
14  Ch.  Div.  648. 

M.  Beaumont  for  the  trustees  and  executors. 

B.  Eyre  for  the  persons  entitled  in  remainder. — 
The  moneys  consist  of  principal  only.  As  such 
they  were  paid  away  by  mistake,  and  as  such  they 
were  recovered.  The  tenants  for  life  are  not 
therefore  entitled  to  any  part  of  the  moneys  as 
interest. 

Keeewich,  J. — The  only  reason  why  I  took 
time  to  consider  this  case  was  that  Mr.  Evre 
insisted,  with  some  truth,  as  well  as  force,  that 
the  money  now  to  be  disposed  of  consisted  of 
principal  only,  and  not  at  all  of  interest,  and 
that,  therefore,  no  part  thereof  ought  to  be  paid 
to  the  tenants  for  life.  That  the  money  recovered 
in  respect  of  the  Somerset  estate  consists  of  prin< 
cipal  only  is   absolutely-  true,   the   amount  due 

(a)  Bepcrled  liy  C.  F.  DtniOAX,  £iq.,  BurUtet^at-Law. 


having  been  exactly  ascertained,  and  it  having 
been  conceded  that  interest  was  irrecoverable ; 
and  it  is  true  also,  1  think,  of  the  money  recovered 
in  respect  of  the  Raby  Castle  estates,  notwith- 
standing that  it  was  arrived  at  not  by  arithmetical 
calculation,  but  by  compromises.  >r  evertheless,  I 
think  that  the  tenants  for  life  are  entitled  to  a  fair 

Proportion.  There  is  no  occasion  now  to  consider 
ow  it  came  to  pass  that  these  sums  were  recover- 
able, and  were  recovered  on  behalf  of  the  residuary 
estate.  Suffice  it  to  say  that  they  were  sums 
originaUy  belonging  to  the  residuary  estate,  and, 
as  a  matter  of  »ct,  not  recovered  until  some  time 
after  that  residuary  estate  became  divisible,  that 
is,  after  the  expiration  of  twelve  months  from  the 
testator's  death.  On  general  and  broad  princi- 
ples sums  so  recovered  must  be  divided  between 
the  tenant  for  life  and  the  remainderman  on  & 
fair  basis.  Those  principles  are  expounded  by 
Lord  Cottenham  in  Turnery.  Newport  (2  Phil.  14), 
and  are  the  foundation  of  the  cases  cited  in  argu- 
ment, to  which  I  need  not  further  refer.  Except 
that  1  shall  substitute  3  for  4  per  cent,  as 
being  more  agreeable  to  the  facts  of^present  ex- 
perience, I  shall  follow  Tamer  v.  Ifeujport,  and 
the  amount  receivable  by  the  tenants  for  life  will 
be  calculated  accordingly. 

Solicitors :  Williams  and  James  ;  Jennings  and 
Finch ;  Horn  and  Francis. 


QUEEN'S  BENCH  DIVISION. 

Tuesday,  Aug.  6. 

(Before  Grantham  and  Lawbance,  JJ.) 

Cabtee  Wood  v.  London  County  Council,  (a) 

Street  —  Meaning  of — Carriage  traffic — London 

Building  Act  1894  (57  *  58  Vict.  c.  213),  «.  7. 

The  quadrangle  of  a  block  of  mansions,  having  only 

one  entrance  from  the  public  highway  and  that 

closed  in  by  gates,  and  intended  exclusively  for 

the  use  of  the  residents  in  the  mansions,  is  not  a 

street  within  sect.   7   of  the   London  Building 

Act  1894  (57  &  58  Vict.  c.  213). 

Case  stated  by  De  Rutzen,  Esq.,  a  metropolitan 

magistrate  sitting  at  Westminster  Police-court, 

under  20  &  21  Vict.  c.  43  and  42  &  43  Vict.  c.  40, 

s.  33. 

The  case  stated  that  the  appellant  in  the  present 
instance  was  the  owner  of  certain  land  having  a 
frontage  to  Victoria-street,  Westminster.  This 
land  had  formerly  been  occupied  by  a  large 
brewery  which  had  recently  been  pulled  down,  and 
the  appellant  had  commenced  to  erect  on  the  site 
a  large  block  of  buildings  which  was  to  contain 
some  forty-two  residential  flats.  He  intended  to 
reserve  in  the  centre  of  the  block  a  considerable 
0]9en  space  which  was  to  be  laid  out  as  a  garden 
with  a  foot  and  carriage  way  around  it  giving 
access  to  the  various  flats  in  the  building.  There 
was  only  one  entrance  from  the  public  thoroughfare 
to  this  open  space,  and  it  was  -under  an  archway 
which  was  closed  at  the  end  next  the  thoroughfare 
by  lofty  gates.  The  open  space  was  "  for  the  use 
of  the  tenants  of  the  flats  in  the  proposed  new 
buildings  and  the  tradesmen  and  others  visiting 
them  on  business  or  pleasure  with  or  without 
carriages,  and  the  public  at  large  were  to  be 
entirely  excluded  therefrom." 
The  appellant  began  operations  without  apply- 

(a)  Deported  bj  Q.  B.  Okant,  Esq.,  B«rrltter«t-L»w. 
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ing  for  or  obtaining  the  sanction  of  the  London 
County  Council,  and  at  their  instance  he  was 
aummoned  for  that  "  he  did  unlawfully  commence 
to  form  and  lay  out  a  certain  street  for  carriage 
traffic  without  having  first  made  an  application  in 
writing  to  the  respondents  for  and  obtained  their 
sanction  to  the  formation  and  laying  out  of  such 
street  for  carriage  traffic,  contrary  to  the  provision 
of  sect.  7  of  the  London  Building  Act  1894." 

This  summons  was  heard  on  the  8th  and  15th 
May  1895,  when  the  magistrate  convicted  the 
appellant,  but  granted  a  case  for  the  opinion  of 
tne  court.  He  "  found  as  a  fact  that  the  roadway 
round  the  quadrangle  was  a  street, "  and  he  "  held 
further  that  it  was  laid  out  for  carriage  traffic 
within  the  Act." 

By  sect.  7  of  the  London  Building  Act  1894 
(57  &  58  Vict,  c,  213)  it  is  enacted  that : 

Before  any  person  commenoea  to  form  or  lay  ont  any 
street,  whether  intended  to  be  need  for  carriage  traffic  or 
for  foot  traffic  only,  snch  person  shall  make  an  appUoation 
in  writing  to  the  council  for  their  sanction  to  the 
formation  or  laying  out  of  snch  street  either  for  carriage 
traffic  or  for  foot  traffic  (as  the  case  may  be) :  Every 
finch  application  shall  be  aocompained  by  plans  and 
sections  with  snch  particalara  in  relation  thereto  as  may 
be  required  by  printed  regnlations  issued  by  the  oonnoil, 
«Lnd  the  oouncil  shall  forthwith  commonicate  every  such 
application  to  the  local  anthority.  And  no  person  shall 
commence  to  form  or  lay  out  any  street  for  carriage 
traffic  or  for  foot  traffic  withont  having  obtained  the 
sanction  of  the  council. 

By  sect.  5  (1)  a  street  within  the  Act  is  thus 
defined : 

The  expression  "  street "  means  and  includes  any 
highway  and  any  road,  bridge,  lane,  mews,  footway,  square, 
court,  alley,  passage,  whether  a  thoroughfare  or  not,  and  a 
part  of  any  such  highway,  road,  bridge,  lane,  mews,  foot- 
way, square,  court,  alley,  or  passage. 

And  by  sect.  200  (1)  any  one  who  commences 
to  lay  out  a  street  within  sect.  7  without  ob- 
taining the  sanction  of  the  council  is  liable  on 
summary  conviction  to  a  penalty  not  exceeding 
ten  pounds  for  every  such  offence  and  to  a  daily 
penalty  not  exceeding  forty  shillings. 

Lawaan,  Walton,  Q.C.  and  E.  Morten  for  the 
appellant. — The  question  is,  whether  a  courtyard  or 
■quadrangle  to  be  used  exclusively  by  the  residents 
in  surrounding  buildings  is  a  street  laid  out  for 
loot  or  carriage  traffic  within  the  London  Building 
Act.  The  point  is  practically  concluded  by  recent 
clecisions : 

Davit  V.  London  County  Council,  43  W.  E.  674. 
The  magistrate  seems  to  have  held  it  to  be  a  street 
because  the  houB»  was  a  composite  house,  that  is, 
-divided  into  separate  tenements.  It  has,  however, 
been  decided  under  old  Acts  that  this  does  not 
make  a  private  way  a  street.  The  definition  of 
street  is  the  same  there  as  in  the  new  Act : 

Metropolitan  Board  of  Woria  t.  Nathan,  54  L.  T. 
Bep.  423. 

Very  recently  it  has  been  held  that  a  sewage  pipe 
under  a  courtyard  common  to  two  houses  is  not 
&  sewer  but  a  drain,  on  the  ground  that  both 
houses  were  within  the  same  curtilage : 

Pilbrow  V.    Vettry   df  the  Pariah  of  St.  Leonard, 
Shoreditch,  72  L.  T.Eep.  135 ;  (1895)  1  Q.  B.  433. 

Cripps,  Q.C.axidAvory  for  the  respondents. — Two 
questions  arise  in  this  case.  First,  whether  this 
space  as  laid  out  is  or  is  not  a  street;  secondly, 
whether,  if  a  street,  it  is  or  is  not  laid  out  for 


carriage  traffic.  Both  are  questions  of  fact  and 
both  were  decided  against  tlie  appellants  by  the 
magistrate.  The  first  was  decided  by  the  magis- 
trate expressly  as  a  fact.  As  to  the  second,  it  is 
not  necessary,  in  order  to  bring  the  street  within 
the  Act,  that  the  carriage  traffic  should  be  public 
carriage  traffic : 

Daw  and  Son  v.  The  London  County  Council,  62  L.  T. 
Bep.  937. 
Both  questions,  however,  are  questions  of  fact,  and 
as  such  for  the  magistrate  to  decide: 

Reg.  V.  Bhiel,  50  L.  T.  Eep.  590. 
All  that  the  cases  cited  by  the  other  side  show  is 
that  the  court  will  not  set  aside  magistrates' 
decisions.  They  were  all  appeals  against  magis- 
trates' decisions,  and  in  every  case  the  court 
refused  to  quash  such  decisions. 

GBA.NTHA.M,  J. — In  this  case  we  are  asked  by 
the  learned  magistrate  to  say  whether  or  not  his 
decision  was  right  in  holding  that  this  was  a 
street,  and  that  the  appellant  had,  under  the  cir- 
cumstances, commenced  to  form  and  lay  out  a 
street  for  carriage  traffic  within  the  meaning  of 
sect.  7  of  the  London  Building  Act  1894.  In 
answer  to  that  question  of  the  learned  magistrate, 
my  learned  brother  and  I  think  withont  any 
hesitation  that  he  was  wrong.  The  learned 
gentleman  who  has  last  addressed  us  argued  very 
strongly  that  we  ought  not  to  interfere  in  this 
case  because  the  learned  magistrate  had  found  as 
a  fact  that  it  was  a  street,  and  that  the  appelltuits 
were  commencing  to  lay  it  out ;  and  he  was  bold 
enough  to  say  that,  although  other  magistrates 
had  ^  of  them  come  to  a  contrary  view  yet  this 
decision  was  not  to  be  impugned.  It  was  not  a 
question  of  law  in  any  way,  but  a  question  of  fact, 
and  as  such  must  be  left  to  the  ipse  dixit  of  each 
magistrate  hearing  the  case.  The  result  of 
accepting  this  contention  would  be  that  you 
would  have  as  many  different  decisions  as  there 
were  magistrates  sitting  in  London.  We  do  not 
at  all  agree  with  the  view  taken  by  the  learned 
counsel.  We  will  not  say  that  each  particular 
magistrate  can  decide  this  in  accordance  with  his 
own  fancy.  We  think  he  must  decide  it  according 
to  what  are  the  legal  definitions  of  the  words  used, 
or  at  any  rate  he  is  not  to  find  as  a  fact  that  which 
the  law  would  not  allow  to  be  the  fact  in  the  par- 
ticular case.  He  has  found  as  a  fact  that  because 
the  owner  of  the  land  proposes  to  deal  with  it  in 
a  certain  way,  this  brings  him  within  sect.  7. 
That  is  a  matter  of  law.  We  hold  that  it  does 
not  bring  him  within  that  section.  That  section 
is  only  intended  to  apply  to  a  different  set  of  cir- 
cumstances from  those  with  which  we  have  here 
to  deal  In  this  particular  case  the  owner  of  the 
property  had  used  it  for  a  great  number  of  years 
for  a  particular  purpose.  It  is  a  large  space  of 
ground,  and  there  were  then  roads  or  rather 
ways  in  it  which  were  used  by  him  for  his 
horses  and  carts  and  drays.  These  were  used  as 
streets  far  more  then  than  they  will  be  probably 
now,  because  it  was  a  very  large  brewery  where 
an  immense  number  of  horses,  vans,  and  waggons 
were  employed.  The  owner  proposes  to  pull  CK>wn 
the  stables  and  waggon  sheds  and  brewhoose,  and 
build  mansions  on  the  site.  He  proposes  to  im- 
prove the  centi'e  of  the  new  place  by  making  a 
garden  or  lawn,  leaving  round  this  lawn  sufficient 
space  for  the  cabs  or  the  carriages  of  the  people 
who  will  live  in  the  mansions,  or  who  oome  to  call 
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npon  those  living  there.    The  whole  thing  from 
beginning  to  end  is  as  private  as  it  can  possibly 
be.     It  is  true  that  it  is  proposed  to  let  the 
mansions  ont  in  flats,  but  the  owner  reserves  to 
himself  the  absolute    right  over  the  whole    of 
this   piece    of    land,    and    people    simply    have 
the   rights    which    he    chooses    to    give    them. 
Now  this  being  so,  can  this  quadrangle  or  court- 
yard be  called  a  street,  or  be  said  to  be  laid  out 
for  carriage  trafiSc  within  sect.  7  of  the  London 
BaUding  Act  1894  P    That  section  applies  equally 
to  streets  intended  for  carriage  and  foot  traffic. 
Accordingly,  if  the  argument  of  the  learned  counsel 
for  the  county  council  is  correct,  the  footway  up 
to  a  house  seems  to  me  to  come  within  the  defini- 
tion of  a  street,  because  a  portion  of  the  ground 
which  the  owner  has  for  building  his  house  on  is 
used  for  foot  traffic — that  is  for  people  going  to 
and  from   the  house.     I  do  not  see  where  you 
are  to  draw  the  line.    If  the  owner  is  not  to  be 
allowed  to  keep  private  a  courtyard  as  has  been 
done  in  this  case,  I  cannot  see  how  the  owner  can 
deal  with  any  portion  of  his  land  which  is  devoted 
to  the  passing  to  and  fro  of  people  going  to  the 
house,  or   can   reserve  to  himself  the  right  of 
making  that  carriage-way  or  that  footway  which 
bethinks  most  suitable  for  communication.    In 
this  particular  case  the  claim  is  made  under  a 
prorision  which  would  compel  the  owner  to  devote 
forty  feet  of  his  land  to  this  road  where  nsed.for 
caurriage  traffic,  and  twenty  where  used  for  foot 
traffic — under    the    circumstances,    an    absolute 
waste  of  space.    Although  I  agree  that  we  cannot 
say  the  The  London  County  Uoundl  v.  Davis  is  a 
direct  authority  here  since  that    case  was  the 
converse  of  this,  the  magistrate  finding  that  the 
gioimd  there  was  not  a  sti«et,  and  the  courts 
tefusing  to  upset  his  decision,  yet  we  are  entitled 
to  say  tins  -.  In  that  case  as  in  nearly  every  other 
cue  of  a  similar  kind,  the  judees  have  used  in 
argmnent  such  an  example  as  this  as  an  instance 
tn  show  what  would  not  be  a  street  within  the 
Act.    Therefore  we  are  entitled  to  call  in  aid  the 
argmnoits  used,  and  the  statements  of  the  judges 
of  what  their  views  would  be  in  a  case  like  this. 
I  (^nite  agree  with  the  contention  of  the  learned 
coimsel  who-  appears   for   the-  London   County 
Council,  that  the  word  "street"  has  never  been 
absolutely  defined.     There  are,  however,  many 
cases  deciding  what  is  not  a  street.    In  this  case 
veare  not  asked  to  lay  down  a  definition  of  what 
a  street  is — some  day  perhaps  some  one  may  be 
able  to  do  that — but  we  are  asked  whether  or  not 
this  particular  roadway  is  a  street  within  the 
meanug  of  this  particular  section  upon  which 
the  learned  counsel  relied,  and  we  have  both  come 
to  the  conclusion  that  it  is  not.    Therefore  we 
allow  the  appeal  with  costs,  and  the  conviction  is 


LA.WBANCE,  J. — ^I  am  of  the  same  opinion. 

Appeal  allowed. 

Solidtora  for  the  appellant,  Godden,  Son,  and 
Sdme. 
Solicitor  for  the  respondent,  W.  A.  Blaxland. 


PROBATE,  DITOBOE.  AND  ADMIRALTT 

DIVISION. 

PEOBATE   BUSINESS. 

Monday,  July  22. . 

(Before  the  President  (Sir  F.  H.  Jeune.) 

In  the  Goods  of  Ann  Dodswobth  (deceased).  (a> 

Will — Married  woman  —  Executor  —  Husband  — 
Lapsed  specific  hequest — No  residuary  clause — 
Administration  to  husband  refused. 

Where  a  married  woman  dies  leaving  a  duly  exe- 
cuted will  and  appointing  an  executor,  i/  the 
executor  survive  the  testatrix,  although  no  pro- 
perty pass  under  the  will,  the  executor  must- 
take  probate,  and  an  application  by  the  husband 
for  administration  must  be  refuted. 

Motion  on  behalf  of  Joseph  Dodsworth,  thfr 
husband  of  the  deceased,  Ann  Dodsworth,  for  a- 
grant  of  letters  of  administration  notwithstand- 
ing the  fact  that  the  deceased  left  a  wUl  and. 
appointed  an  executor  who  survived  her. 
Ann  Dodsworth  made  the  following  will : 
This  is  the  last  will  and  testament  of  me,  Ana 
Dodsworth,  wife  of  Joseph  Bodavorth,  of  13,  York- 
place,  Scarborongh,  in  the  county  of  York.  Wherea» 
there  are  dne  to  me  from  the  estate  of  my  Iato< 
brother,  Thomas  Bainbridge,  the  two  several  snms 
of  191.  178.  llrf.  and  3001.  on  the  security  of 
promissory  notes  dated  respectively  the  18th  day  of 
March  1868  and  the  3rd  day  of  June  1878.  Now  I 
g^ve  aod  bequeath  the  two  said  sums,  together  with  all. 
interest  that  may  be  dne  thereon,  to  my  brother  Wm. 
Bainbridge,  of  Croft  Ends,  near  Appleby,  farmer,  whom. 
I  appoint  sole  executor  of  this  my  will.  In  witnes» 
whereof  I  the  said  Ann  Dodsworth  have  to  this  my  last- 
will  and  testament  set  my  hand  this  10th  day  of  Uay 
1890. 

Signed  and  acknowledged  by  the  said  Ann  Dodsvrortb 
as  her  last  will  and  testament  in  the  presence  of  us, 
who  in  her  presence,  at  her  request,  and  in  the  pre8ence> 
of  each  other,  have  hereunto  subscribed  onr  names  a» 
witnesses. — J.  P.  Shepherd,  solicitor,  Appleby.  John. 
Dobson,  his  clerk. — Ann  Dodsworth. 

On  the  back  of  the  will  appeared  the  following 

I,  the  within-named  Joseph  Dodsworth,  have  read 
over  the  within-written  will  of  my  said  wife,  Ann  Dods- 
worth, and  hereby  give  my  assent  to  her  execution  of 
the  same,  and  approval  of  the  contents  thereof. — 
Witnesses  to  tbe  signature  of  the  said  Joseph  Dods- 
worth :  George  Kowntou,  Soarborougb  ;  S.  North,  Soar- 
borough. — Joseph  Dodswobth  (X)  his  mark. 

It  appeared,  from  affidavits  filed,  that  the  8um» 
mentioned  in  the  will  had  been  i-epaid  two  years- 
before  the  testatrix  died. 

The  executor  was  served  with  notice  of  tho' 
motion,  but  did  not  appear. 

Bar  grave  Deane  moved  for  administration  to  th» 
husband,  notwithstanding  the  will. — ^There  is  an. 
absolute  intestacy.  Nothing  passes  to  the  execu- 
tors under  the  will,  as  there  is  no  residuary  gift 
He  referred  to 

Rider  v.  Wager,  2  P.  Wms.  331,  cited  in  WiUiamtf 
on  Executors,  9th  edit.,  part  2,  1184. 
The  husband  says  he  never  gave  his  sanction  to 
this  wiU. 

The  President  (Sir  F.  H.  Jeune).— The  rule 
seems  to  me  to  be  a  very  wise  one,  namely,  that 
in  the  case  of  a  married  woman's  will,  where  there 
is  an  executor,  the  executor  takes  the  probate.    I 

(a)  Beportedby  H.  Duilet-Obazibbook,  Esq.,  B*iTlstar;^:|«'W 
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do  not  like  to  break  into  that  rule.    The  executor 
must  take  probate,  for  what  it  ia  worth. 

Solicitors :  Iliffe,  Henley,  and  Sweet,  agents  for 
Tcuker  Hart,  Scarborough. 


Mmiday,  July  1. 

(Before  the  President  (Sir  F.  H.  Jeune.) 

In  the  Goods  of  Ann  Hockin  (deceased). 

Administration  with  toill  annexed — Sole  executrix 
and  residuary  legatee  a  lunatic  not  so  found  by 
inquisition — Citation  of  other  next  of  kin-^ 
Probate  Act  1857  (20  *  21  Vict.  e.  77),  ».  7»— 
Limited  grant  to  nominee  of  guardians. 

The  sole  executrix  and  residuary  legatee  of  a  testa- 
trix, who  teas  also  one  of  her  next  of  kin,  did 
not  prove  the  will,  and,  some  time  after  the 
death  of  the  testatrix,  became  and  remained 
'  chargiable  to  the  rates  as  a  pauper  lunatic  not 
so  found  by  inquisition. 

The  Court  required  that  the  other  next  of  hin 
should  be  cited,  and,  upon  this  beinq  done,  and 
no  appearance  being  entered  on  their  behalf, 
made,  under  sect.  73,  a  arant  of  letters  of 
administration  with  the  wiU  annexed  in  favour 
of  the  nominee  of  the  guardians  of  the  union, 
for  the  use  and  benefit  of  the  lunatic  executrix, 
limited  to  the  duration  of  her  lunacy. 

In  the  (Jooda  of  Shoosmith  (70  L.  T.  Bep.  809  ; 
(1894)  Prob.  23)  distinguished 

Ann  Hockin,  late  of  Hartland,  in  the  county  of 
DeTon.  died  on  the  28th  Au^.  1891,  a  spinster, 
and  without  parent  her  surviving,  leaving  a  dulv 
executed  will  bearing  date  the  19th  March  1863, 
whereby  she  appointed  her  sister,  Elizabetli 
Hockin,  as  her  sole  executrix  and  residuary 
legatee. 

The  said  Elizabeth  Hockin  did  not  prove  the 
wUl,  and,  on  the  12th  Jan.  1895,  was  duly  received 
into  the  County  Lunatic  Asylum  at  Exminster  as 
a  person  of  unsound  mind  not  so  found  by 
inauisition,  and  had  there  since  remained  charge- 
able to  the  common  fund  of  the  Bideford  Union 
as  a  pauper  lunatic.  It  was  stated,  upon  affidavit, 
that  she  was  quite  unfit  to  manage  her  own  affairs, 
and  unlikely  to  get  better. 

By  her  will,  Ann  Hockin,  the  testatrix,  be- 
queathed to  ber  brother,  Edward  Hockin,  the  sum 
of  102.,  "  provided  that  he  shall  come  to  England 
and  personally  claim  the  same  from  my  executrix 
withm  five  years  after  my  decease;  and  I  ex- 
pressly declare  that  unless  he  shall  so  come  to 
England  and  personally  claim  the  said  legacy 
within  such  tuie,  the  same  shall  not  become 
payable." 

The  testatrix  made  a  similar  conditional  bequest 
of  I0{.,  with  a  similar  proviso,  in  favonr  of  her 
other  brother,  John  Hockin. 

Subject  to  these  two  conditional  legacies  and 
to  the  payment  of  debts  and  funeral  and  testa- 
mentary expenses,  the  testatrix  gave  all  her 
property,  both  real  and  personal,  to  her  sister  and 
sole  executrix,  Elizabeth  Hockin. 

The  estate  of  the  deceased  at  the  date  of 
the  present  motion  consisted  of  the  following 
items : — 

(a)  Beported   by  H.  Di'RLEr-OaAZEBHOOE.  Etq.,  Barritter-at- 
U.W. 


£  t.  d. 
Certifloate  for  811. 12t.  9d.  Two  and  Three- 

Qnarter  per  Cent.  Consola  at  106   86  10  5 

Seventeen  dividends  of  lis.  2<i.  each     9    9  10 

Fost-offioe  annoity  to  date  of  death  11     5  0 

1001.  mortga^re  on  cottages      100    0  0 

Interest  thereon  from  13th  June  1891  to 

3rd  Jnly  1895,  at  3  per  oent  12     3  6 

Piece  of  garden  groond  at  Hartland  80    0  0 

Bent  of  garden  from   Lady-day   1891   to 

Lady-day  1895,  at  13» 2  12  0 

One  quarter's  rent  to  Midsommer  1895    ...  0    3  3 

4252    4    0 

There  appeared  to  be  no  debts,  and,  from  two 
receipts  found  among  the  papers  of  the  executrix, 
the  Litter  seemed  to  have  paid  12.  10s.  for  the 
testatrix's  grave,  and  32.  15s.  in  connection  with 
her  funeral. 

From  an  affidavit  filed  by  a  person  who  had 
known  the  Hockin  family  all  his  life,  and  had  - 
lived  close  to  them  in  Hartland,  it  appeared  that 
the  father  of  the  testatrix  had  four  children  only, 
namely,  Ann  Hockin,  the  testatrix  Elizabeth 
Hockin,  Edward  Hockin,  and  John  Hockin ;  that 
some  fifty  years  ago  there  was  a  family  quarrel, 
when  the  two  daughters  went  into  service  and  the 
two  sons  went  to  sea ;  that  Edward  Hockin  had 
been  at  Hartland  on  only  two  occasions  since  he 
went  to  sea,  the  latter  of  these  occasions  being 
about  eight  years  ago,  when,  in  the  course  of 
conversation  with  the  deponent,  he  said  that  the 
property  would  come  to  him  some  day,  that  he 
was  disgasted  with  the  state  the  property  was  in 
and  with  the  state  in  which  his  sisters  were  living, 
and  that  he  should  never  set  foot  in  Hartland 
again.  Edward  Hockin  also  stated  to  the 
deponent  that  his  brother  John  was  trading 
at  Port  Hope,  in  America,  that  he  was  in  deli- 
cate health  and  never  expected  to  come  to 
England  again,  and  that  neither  of  them  were 
married.  John  Hockin  would  be  about  sixty-four 
and  Edward  Hockin  over  seventy  years  of  age, 
if  now  alive.  After  the  conversation  deposed  to, 
Edward  Hockin  left  Hartlajid  with  the  intention 
of  rejoining  his  ship  at  Liverpool,  and  the  depo- 
nent had  not  heard  of  him  since. 

The  father  of  the  Hockins  committed  suicide 
on  the  1st  Marah  1863,  after  his  wife's  death  and 
while  of  unsound  mind. 

An  advertisement  was  inserted  in  the  Bideford 
Weekly  Gatette  of  the  7th  May  1895,  headed,  "In 
Lunacy ;  Be  Elizabeth  Hockin,"  calling  upon  the 
brothers  and  next  of  kin  to  come  in  and  claim  their 
legacies,  but  no  answer  was  received  to  that 
advertisement. 

On  the  18th  June  1895  the  guardians  of  the 
poor  for  the  Bideford  Union  duly  nominated  and 
appointed  their  clerk,  Charles  William  Hole, 
solicitor,  of  Bideford,  in  t^e  county  of  Devon,  to 
apply  for  letters  of  administration  with  the  will 
of  Ann  Hockin  annexed,  for  the  use  and  benefit 
of  Elizabeth  Hockin  during  her  lunacy. 

Notice  of  motion  was  formally  served  on 
Elizabeth  Hockin,  on  the  20th  June  1895. 

Durley-Oratebrook,  on  behalf  of  the  guardians, 
now  moved  the  court  to  decree  letters  oi  adminis- 
tration with  the  will  annexed,  to  their  nominee, 
for  the  use  and  benefit  of  Elizabeth  Hockin 
during  her  lunacy.  The  two  brothers  of  the 
lunatic,  who  are  the  only  other  next  of  kin  of  the 
testatrix,  have  been  advertised  for  in  a  local  paper. 
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Their  interest  ia  extremely  smalL  In  the  Ooods 
ofShoosmith  (70  L.T.  Eep.  809;  (1894)  Prob.  23) 
is  an  authority  for  passing  them  over  irithout 
citation.  That  was  a  stronger  case  than  this :  the 
property  was  larger,  and  the  person  passed  over 
was  the  husband  of  the  testatrix.  If,  however, 
the  court  thinks  that  the  next  of  kin  must  be 
cited  in  the  present  instance,  leave  shocdd  be 
g^ven  to  cite  them  by  advertisement. 

The  Pbesidemt. — ^I  think  yon  must  cite  the 
next  of  kin.  The  circumstances  in  the  case  re- 
ferred to  were  very  special.  I  prefer  to  follow 
tiie  practice  laid  down  in  the  case  of  The 
Guardians  of  the  Poor  of  the  Hamlet  of  Mile- 
End  Old  Toum  V.  Findlay  and  others ;  In  the  Goods 
of  Jane  Findlay  {deceased)  (3  Sw.  &  Tr.  265),  in 
which  the  next  of  kin  were  cited.  I  give  you 
leave  to  cite  the  next  of  kin,  in  the  present  case, 
by  advertisement  to  be  settled  in  the  registry  in 
the  usual  way.  Tou  need  not  come  to  the  court 
again ;  but,  upon  the  next  of  kin  being  duly  cited 
to  the  satisfaction  of  the  registrar,  and  if  there 
should  be  no  appearance  on  behalf  of  either  of 
the  next  of  kin,  the  grant  of  administration  with 
the  will  annexed  may  go,  under  sect.  73,  to  the 
applicant,  as  the  nominee  of  the  guardians,  for 
the  use  and  benefit  of  the  lunatic  so  long  as  she 
shall  remain  of  unsound  mind. 

Solicitors :  Peard  and  Son,  agents  for  Hole  and 
Feard,  Bideford. 


Monday,  Aug.  5. 
(Before  the  Pbesident  (Sir  F.  H.  Jeune.) 
In  the  Goods  of  Hoba.ce  Douola.8  Scott 
(deceased),  (a) 
Administration — Intestacy  —  French    domicile — 
Widoto   and  infant   children — Application    by 
widow — ^liVencfc  sureties  allotoed — Practice. 
The  praetiee  toith  regard  to  applications  by  pro. 
posed  administrators  to  dispense  with  sureties 
resident  within  the  jurisdiction  of  this  court, 
and  for  leave  to  give  foreign  sureties  to  admin- 
istration  bonds,  %s  now  regulated  by  the  formal 
directions  issued  under   date  May  10,  1893; 
and,  accordingly,  such  applications  are  to  be 
made  by    summons    in  chambers,  and  not  by 
motion. 
The  deceased,  whose  domicile  of  origin  was  English, 
acquired  a  French  domicile  of  choice,  and  died 
intestate,  domiciled  in  France,  leaving  a  widow 
and  three  infant  children  him  surviving.     The 
only  property  in  this  country  consisted  of  a  sum 
tn  the  hands  of  trustees  sul^eet  to  a  mortgage. 
There  were  no  other  debts. 
The   widow  applied  for  administration,  but  was 
unable  to  find  sureties  in  this  country,  although 
a  guarantee  society  had  been  applied  to. 
The  Court  accepted  two  French  subjects  as  sureties 

to  the  admimstration  bond. 
This  was  a  motion  by  Mrs.  Virmnie  Josephine 
Cardon  Scott,  widow  of  Horace  Douglas  Scott, 
deceased,  for  leave  to  give  as  sureties  to  an 
Administration  bond  French  subjects  instead  of 
Snglish  bondsmen. 

Horace  Douglas  Scott,  late  of  Conrbevoie,  near 
Paris,  in  the  Republic  of  France,  died  at  that 
place  on  the  31  st  July  1889,  intestate,  domiciled 
m  France,  leaving  Virginie  Josephine  Garden 
(/»j  Baponcd  bj  H.  Dviui-aaAZiBaoOK,  Eiq.,  BarrUter-*i-I«ir. 


Scott  his   lawful  widow  and   relict,  and  three 
children,  all  minors,  him  surviving. 

The  said  deceased  was  of  Englsh  origin,  but 
settled  in  France  when  quite  young,  making  that 
country  his  home,  and  acquired  and  thereafter 
rettuned  a  French  domicile . 

The  intestate's  estate  in  England  consisted  of  a 
sum  of  20232. 19s.  5i.,  being  his  share  under  the 
marriage  settlement  of  his  parents,  subject  to  a 
mortgage  upon  the  said  share  amounting,  with 
principal  and  interest,  to  about  10352.  Beyond 
this  mortgage,  there  were  no  debts  here.  The 
trustees  of  the  said  settlement  would  only  hand 
over  the  balance  of  9882.  19s.  5(2.,  being  the  net 
amount  of  the  intestate's  property  in  this  country, 
to  a  person  duly  constituted  in  England  as  the 
legal  personal  representative  of  the  intestate. 
Under  these  circumstances,  the  widow  applied  for 
administration,  but,  finding  it  impossible  to  pro- 
cure English  bondsmen,  by  reason  of  being 
unacquainted  with  any  person  in  this  country,  she . 
now  asked  for  liberty  to  give  the  names  of  two 
French  subjects  as  sureties  to  the  administration 
bond. 

It  was  stated  by  counsel  that  a  guarantee  society 
had  been  applied  to,  but  had  declined  the  surety- 
ship. 

Searle,-  on  behalf  of  the  applicant,  supported 
the  motion. 

The  President  (Sir  F.  H.  Jeune). — I  made  a 
direction  some  time  ago  about  foreign  sureties, 
with  the  express  object  that  these  applications 
should  be  made  in  chambers  instead  of  in  court. 
This  application  ought,  therefore,  to  have  been 
made  by  summons  in  chambers  ;  but,  as  you  are 
here,  I  will  make  the  order  you  ask.  It  must, 
however,  be  understood,  now  that  attention  has 
been  drawn  to  the  printed  directions,  that  similar 
applications  must  not,  in  future,  be  brought  into 
court  upon  motion,  but  are  to  be  made  upon 
summons  in  chambers. 

Solicitor,  Edward  Hilder. 

NoTB. — The  directioiis  are  as  foUawg : 

"  10th  May  1893. 

"  Suretiea  to  Administration  Bondt. — The  Preaident 
has  given  the  following  direotiona  to  be  observed  with 
regud  to  bonds,  in  lien  of  those  of  the  15th  Nov.  1892  : 

"  1st.  The  adminiatrator  of  a  foreign  subject  resident 
abroad  may,  (a)  if  it  aball  be  proved  by  a^davit  that 
the  deceased  left  no  debts  in  England,  or  (b)  by  leave  of 
a  judge  at  chambers,  be  allowed  to  give  bond  with 
foreign  sureties. 

"  2nd.  In  all  other  oases,  sureties  residing  in  the 
United  Kingdom,  the  Channel  Islands,  or  the  Isle  of 
Man,  shall  be  required  ezoept  by  leave  of  a  judge  at 
chambers.  D.  H.  Owbm,  Senior  Begistrar." 


Jlfotwlai^,  Aug.  12. 

(Before  the  Pbesidbnt  (Sir  F.  H.  Jeune.) 

Nbwcomb  v.  Nbwcomb.  (a) 

WiUs — British  subject  domiciled  in  Kentucky — 
Property  in  England — Decree  of  foreign  court 
— Administration,  with  last  wHl  annexed, 
revoked— Probate  of  earlier  will. 

A  British  subject,  domiciled  in  KeiUueky,  died 
leaving  several  wills,  the  last  of  which  was 
provei  in  one  of  the  inferior  courts  of  that  State, 

(a)  BeportadbyH.  DcBUT-UtutcaooK,  Esq.,  B«tlst«r-at-L^w. 
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and  thereupon  adminittration,  vnth  the  will 
annexed,  was  granted  to  the  attorney  in  England 
of  the  widow,  who  was  the  sole  executrix.  Sub- 
Beqtiently,  the  superior  courts  of  Kentticky  upset 
the  wili,  and  the  widow  commeneed  a  suit  for 
revocation  of  the  said  letters  of  administration, 
and  for  probate  of  an  earlier  leUl.  Upon  affirma- 
tive proof  of  the  testamentary  capacity  of  the 
deceased : 
The  Court  revoked  the  letters  of  administration, 
and  granted  probate  of  the  earlier  roiU,  now  pro- 
pounded by  the  plaintiff. 
Probate  suit. 

The  plaintiff,  Mary  Newcomb,  as  executrix  of 
the  will,  dated  the  Ist  March  1890,  of  Eleazer 
Borbank  Ne-wcomb,  who  died  on  the  18th  July 
1890,  claimed  to  have  the  said  will  established. 
In  the  altemative,  she  claimed  to  have  the  will  of 
the  16th  July  1888,  of  the  said  Eleazer  Burbank 
Newcomb,  deceased,  established,  of  which  last- 
mentioned  will  she  was  also' executrix. 
.  The  defendant,  Wm.  Singleton  Newcomb,  was 
one  of  the  sons  and  one  of  the  next  of  kin  nf  the 
deceased,  and  he  was  personally  served  with 
notice  of  the  writ  in  this  suit  at  Henderson,  in 
the  State  of  Kentucky,  in  the  United  States  of 
America,  on  the  20th  May  1895. 

The  statement  of  claim  set  forth  that  the  plain- 
tiff was  appointed  sole  executrix  under  the  two 
MriUs  above  mentioned ;  that  the  deceased  died  on 
the  18th  July  1890 ;  that  he  was  a  British  subject ; 
that  at  the  time  when  he  made  the  said  wills  and 
at  the  time  of  his  death  he  was  domiciled  in  the 
State  of  Kentucky  in  the  United  States  of 
America ;  and  that  the  said  wills  were  duly  exe- 
cuted and  valid  wills  according  to  the  law  of  the 
place  where  the  same  were  made,  namely,  the 
said  State  of  Kentucky. 

The  statement  of  claim  went  on  to  allege  that 
a  will  or  paper  writing  purporting  to  be  a  will  of 
the  said  deceased,  and  to  beai-  date  on  the  4th 
March  1890,  was  declared  by  a  court  of  compe- 
tent jurisdiction  in  Kentucky  to  be  invalid,  and 
not  the  will  of  the  deceased,  and  the  probate 
thereof,  which  had  been  granted  to  the  plaintiff 
in  Kentucky  on  the  28th  Aug.  1890,  was  i-evoked 
by  the  said  court.  Further,  that  before  the 
revocation  of  the  said  probate  and  before  the 
said  wUl  was  pronounced  against  as  aforesaid,  a 
grant  of  administration  with  the  said  will 
annexed  had  been  issued  by  the  principal  registry 
of  this  honom-able  court  to  Algernon  Edward 
Gilliatt,  as  attorney  of  the  plaintiff.  And  in 
addition  to  claiming  a  decree  of  probate  of  the 
will  of  the  1st  March  1890,  or,  in  the  alternative, 
of  the  wiU  of  the  16th  July  1888,  the  plaintiff 
asked  the  court  to  revoke  the  said  grant  of 
administration  with  the  will  of  the  4th  March 
1890  annexed. 
No  defence  was  put  in. 

The  testator,  Eleazer  Burbank  Newcomb,  was 
bom  at  Belgrade,  Maine,  in  the  United  States  of 
America,  in  the  year  1822,  his  parents  being 
American  citizens.  He  established  himself  at 
Henderson,  in  Kentucky,  where  he  carried  on  the 
business  of  a  tobacco  merchant  imtil  1862,  save 
for  an  interval  of  five  years  during  which  time  he 
was  engaged  in  business  at  another  place  in  the 
same  State  of  Kentucky.  During  the  American 
Civil  War  he  removed  to  a  town  in  Canada, 
where  lie  became  formally  naturalised  as  a  British 


subject.  In  1864  he  mai-ried  the  plaintiff  at 
Toronto,  in  Canada.  After  the  war  was  over,  he 
returned,  in  Nov.  1868,  to  Henderson,  in  Kentucky, 
resumed  his  business  there,  and  even  went  so  far 
as  to  make  a  preliminary  application  to  enable 
him  to  become,  once  more,  a  citizen  of  the  United 
States.  The  other  steps  necessary  to  effect  this 
were  not  however  taken,  and  he  remained  a 
British  subject,  though  he  undoubtedly  acqmred 
afresh  a  domicile  in  Kentucky.  He  died  in  Paris 
on  the  18th  July  1890,  and  on  the  25th  Aug.  1890 
the  plaintiff,  his  widow  and  executrix  and  resi- 
duary legatee,  proved  his  will  dated  the  4th 
March  1890,  in  the  County  Court  at  Henderson, 
in  Kentucky.  On  the  14th  Jan.  1891  letters  of 
administration,  with  the  wiU  of  the  4th  March 
1890  annexed,  were  granted  by  the  Probate 
Division  of  Her  Majesty's  High  Court  to  the 
attorney  of  the  widow,  limited  till  such  time  as 
she  should  herself  apply  for  and  obtain  probate 
of  the  said  will  in  this  country.  The  estate  in 
Kentucky  amounted  to  about  6000  dollars,  and 
in  this  counti"y  to  about  15,000Z.,  represented  by 
consignments  of  tobacco  in  the  hands  of  Messrs. 
J.  K.  Gilliatt  and  Co.,  of  Crosby-square,  London. 

The  testator  left  surviving  him  the  defendant', 
who  was  a  son  by  a  former  marriage,  and  a  son 
and  daughter  by  his  marriage  with  the  plaintiff. 

In  1891  proceedings  were  commenced  by  the 
defendant  against  the  plaintiff  and  her  two 
children  in  the  Circuit  Court  of  Henderson,  in 
Kentucky,  those  proceedings  being  in  the  nature 
of  an  appeal  from  the  Henderson  County  Court, 
and  the  jury  found  the  wUl  of  the  4th  March  1890 
not  to  be  the  will  of  the  testator.  The  Court  of 
Appeals  subsequently  affirmed  the  verdict  and 
judgment  of  the  Henderson  Circuit  Court. 

The  wills  were  entirely  in  the  handwriting  of 
the  testator,  and  were  signed  by  him. 

The  above  facts  were  proved  by  the  plaintiff. 
Mr.  Howard  Gilliatt  deposed  to  an  interview 
which  he  had  with  the  testator  in  Paris,  on  the 
18th  April  1890,  alter  the  date  of  the  last  will, 
when  the  testator  was  of  sound  mind,  though 
feeble  in  body;  and  Mr.  Robert  !Newton  Crane,  a, 
member  of  the  American  and  English  Bars,  gave 
evidence  to  the  effect  that  the  will  of  the  Ist 
March  1890,  being  entirely  in  the  testator's  hand- 
writing, and  signed  by  him  as  his  will,  was  a  valid 
testamentary  document,  according  to  the  laws  of 
the  State  of  Kentucky,  though  not  witnessed,  the 
testator  being,  at  the  time  he  made  the  will  (or  at 
the  time  of  his  death),  domiciled  in  Kentucky. 

Searle  for  the  plaintiff. 

The  Court  revoked  the  grant  of  letters  of 
administration  with  the  will  of  the  4th  March 
1890  annexed,  and  decreed  to  the  plaintiff 
probate  of  the  will  of  the  let  March  1890  in 
solemn  form. 

Solicitors  for  the  plaintiff,  Murray,  HutchiiUr 
Stirling,  and  Murray. 
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ADMIBALTT    BUSINESS. 
July  2  ani  Aug.  8. 
(Before  the  Pbebident  (Sir  F.  H.  Jeuue)  and 
Babnes,  J.) 
The  WHiTTOK.(a) 
Salvage  —  Oaa  float  moored  in  a  river  —  Ship 
or   boat  —  Definition   of  ship — Navigation  — 
Merchant  Shipping   Act  18o4  (17  &  18  Vict. 
e.  104),  «s.  2,  458, 460. 
A  ga*  float  inoored  as  a  beacon  to  direct  the  course 
of  navigation  in  a  tidal  river  is  in  the  same 
position  as  regards  salvage  services  as  a  ship  at 
anchor  within  the  meaning  of  sects.  2,  458,  and 
460  of  the  Merchant  Shipping  Act  1854, 
Appeal  by  the  defendants  from  a  decision  of  the 
learned  judge  of  the  Kingston-upon-HuU  County 
Court. 

The  plaintiffe  were  Jesse  Wells  and  Edward 
HaU,water8ide  men,  and  the  defendants  were  the 
Corporation  of  the  Trinity  House  of  Kingston- 
upon-Hull. 

The  facts  and  arguments  appear  in  the  judg- 
ment. ' 

July  2. — Sir  Walter  Phillimore  and  Sutton  for 
the  appellants. 

Butler  Aspinall  for  the  respondents. 

Aug.  8. — ^The  Pbesident. — This  is  an  appeal 
from  a  judgment  of  the  learned  judge  ol  the 
Kingston-upon-Hull  County  Court.  The  ques- 
tion at  issue  is  whether  the  plaintiffs  can  claim 
in  respect  of  salvage  services  alleged  to  have 
been  rendered  to  what  is  termed  in  the  pleadings 
the  defendants'  "Gas  Float  Whittvn  No.  2." 
There  can  be  no  doubt  that,  if  the  Whitton 
No.  2  is  in  law  a  subject  of  salvage  in  a  river, 
salvage  aei-vices  were  rendei-ed  in  respect  of  it. 
It  was  stationed  ^ear  Brough,  in  the  Upper 
Humber,  for  the  purpose  of  a  beacon,  and  on  the 
2l8t  or  the  22nd  Dec.  1894,  by  reason  of  a  violent 
gale  it  got  adrift  and  was  driven  on  the  22ud 
towards  the  Lincolnshire  coast,  first  touching 
Seed's  Sand,  and  eventually  taking  the  ground 
on  the  Lincolnshire  coast  near  a  point  with  a 
rucky  bottom,  to  which  it  was  said  the  tide  would 
have  carried  it.  The  plaintiffs,  who  are  waterside 
men,  fastened  ropes  to  it,  gave  it  a  lead  away 
from  the  rocks,  and  so  held  it  till  the  Trinity 
^ht  came,  on  the  22nd.  After  several  efforts, 
in  which  the  defendants  aided,  the  Trinity  yacht 
succeeded  in  getting  it  off  on  the  29th.  The  fii-st 
question  to  be  decided  turns  on  the  nature  and 
character  of  the  Whitton  No.  2.  The  Whitton 
No.  2  is  used  as  a  lighted  buoy.  It  is  a  valuable 
structure  costing  about  6002.  From  a  sketch 
produced  of  it  I  should  say  that  its  hull  bears 
some  resemblance  to  that  of  a  ship  or  boat.  It  is 
50  feet  long  and  20  feet  broad,  and  its  two  ends, 
which  are  the  same,  are  shaped  like  the  bow  of  a 
vesseL  It  is  made  of  iron,  and  had  no  mast, 
stern-post,  fore-post,  or  rudder.  Its  interior  is 
occupied  by  a  gas  cylinder,  built  in  it,  with  the 
entrance  of  a  man-hole  only.  The  light  is  rigged 
on  a  pyramid  of  pieces  of  wood  about  50  feet  high, 
«nd  the  gas  in  the  cylinder,  by  its  own  elasticity, 
flupnlies  the  light  day  and  night  for  about  six 
ween.  No  one  is  ever  stationed  on  it.  Capt. 
fowler,  chairman  of  the  buoy  committee  of  the 
trinity  House,  gave  evidence  which  was  not  con- 

(a)  Beported  bj  BittL  Cbdxp,  Esq.,  Burlster-at-Lav. 


tradicted,  that  it  could  not  be  used  for  any 
purposes  of  navigation,  and  that  it  was  next  to 
impossible  to  tow  it.  "The  learned  County  Court 
judge  has  held  that  the  Whitton  No.  2  is  a  ship  or 
boat  within  the  meaning  of  the  458th  section  Of  the 
Merchant  Shipping  Act  1854,  which  was  the  Act  in 
force  at  the  time  of  the  salvage.  If  so,  under 
that  section  there  is  jurisdiction  in  the  Admiralty 
Court  to  award  salvage  for  services  rendered  in 
respect  of  her.  The  definition  of  ship  in  sect.  2 
of  the  Merchant  Shipping  Act  1854  does  not  assist 
us,  because  it  is  only  "  The  word  ship  shall  inolude 
every  description  of  vessel  used  in  navigation  not 
propelled  by  oars."  It  does  not,  as  Lord  Cole- 
ridge said  in  The  Mac  (46  L.  T.  Rep.  907 ;  4  Asp. 
Mai-.  Law  Cas.  655;  7  P.  Div.  128),  exclude  other 
meanings  of  the  word.  Nor  is  there  any  con- 
clusive authority  upon  the  point.  In  Ex  parte 
Ferguson  (24  L."  T.  Rep.  99 ;  1  Mar.  Larv  Gas.  8 ; 
L.  Rep.  6  Q.  B.  280)  it  was  held  that  a  coble  was 
a  ship  within  the  meaning  of  the  Merchant 
Shipping  Act  1854.  It  is  impossible,  I  think,  to 
read  the  judgment  of  Blackburn,  J.,  and  have  any 
doubt  on  the  matter.  The  leai-ned  judge  said : 
"  Bnt  the  point  which  remains  is  this :  It  is  said 
on  behalf  of  the  master  and  mate  that  the  fishing 
coble  cannot  be  a  ship.  She  is  24  feet  long ;  she  is 
not  entirely  decked  over ;  she  has  two  masts  and  a 
rudder,  which  are  removable,  and  she  may  be  pro- 
pelled by  four  oars.  She  goes  out  w^  to  sea ; 
and  though  the  oars  are  used  to  get  her  out  of 
harbour,  they  are  merely  auxiliary  to  the  use  of 
sails.  It  is  said,  on  behalf  of  the  Board  of  Trade, 
that  that  is  a  ship.  The  chief  argument  against 
that  proposition  is  by  referring  to  the  interpreta- 
tion clause  (sect.  2  of  17  &  18  Vict.  c.  104),  which 
says,  '"Ship"  shall  include  every  description  of 
vessel  used  in  navigation  not  propelled  by  oars.' 
And  the  argument  against  the  proposition  is  one 
which  I  have  heard  very  frequently,  viz.,  where 
an  Act  says  certain  words  shall  include  a  certain 
thing,  that  the  words  must  apply  exclusively  to 
that  which  they  are  to  include.  That  is  not  so ; 
the  definition  given  of  a  '  ship '  is  in  order  that 
'  ship '  may  have  a  more  extensive  meaninic;. 
Whether  a  ship  is  propelled  by  oars  or  not,  it  is 
still  a  ship,  unless  the  words  '  not  propelled  by 
oars '  exclude  all  vessels  which  are  ever  propelled 
by  oars.  Most  small  vessels  rig  out  something 
to  propel  them,  and  it  would  be  monstrous  to  say 
that  they  are  not  ships.  What,  then,  is  the  mean- 
ing of  the  word  '  ship  '  in  this  Act  ?  It  is  this, 
that  every  vessel  that  substantially  goes  to  sea 
is  a  '  ship.'  I  do  not  mean  to  say  that  a  little 
boat  going  out  for  a  mile  or  two  to  sea  would  be 
a  ship;  but  where  it  is  its  business  really  and 
substantially  to  go  to  sea,  if  it  is  not  propelled 
by  oars,  it  shall  be  considered  a  ship  for  the 
pui-poses  of  this  Act.  Whenever  the  vessel 
does  go  to  sea,  whether  it  be  decked  or  not 
decked,  or  whether  it  goes  to  sea  for  the  pur- 
poses of  fishing  or  anything  else,  it  would  be  a 
ship.  I  take  it  that  this  was  what  the  justices 
thought.  The  facts  stated  are  that  this  vessel, 
though  of  small  size  (of  only  10  tons  burthen,  and 
only  24  feet  long),  yet  goes  out  twenty  or  thirty 
miles  to  sea,  does  go  there  almost  entirehr  with 
sails,  does  stay  out  many  hours,  as  the  affidavits 
state,  and  I  think  it  is  probable  that  it  goes  out  for 
days  and  nights.  This  makes  it  impossible  to  say 
that  it  is  not  a  sea-going  vessel,  and  consequently 
a  '  ship,'  coming  within  the  Act,  without  the  aid 
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of  the  interpretation  clause."  The  Mae  (ubi  aup.) 
was  a  case  which  referred  to  a  hopper  barge. 
This  barge  had  a  cabin  at  each  end,  a  bow,  stem, 
and  rndder,  and  was  "steerable."  It  had  no 
mast  or  sails,  except  a  pole  which  conld  be  iised 
for  a  small  sail,  or  to  hold  a  light  on.  It  was 
usually  moved  bj  a  tug,  and  was  used  for 
dredging  purposes — that  is  to  say,  to  carry 
out  to  sea  and  deposit  the  mud  raised  by 
dredgers.  Sir  Robert  Phillimore  held  that  there 
was  no  evidence  that  this  hopper  baive  was  used 
in  navigation,  and  that  therefore  she  was  not 
a  ship.  But  the  Court  of  Appeal  decided  that  she 
was  a  ship  within  the  language  of  the  Merchant 
Shipping  Act  1854  The  view  of  their  Lordships 
was,  I  think,  that  she  was  a  ship  in  the  common 
meaning  of  the  word.  Lord  Coleridge  said  this, 
in  terms  refemng  to  the  definition  of  a  ship 
in  Johnson's  dictionary,  "formatnm  aliquid,  in 
contradistinction  from  a  raft  for  the  pm-poses  of 
conveying  merchandise,  &c.,  by  water,  protected 
from  the  water  and  the  weather.  Brett,  L. J.  said  : 
"  This  case  comes  within  the  words  of  sect.  458  of 
the  Merchant  Shipping  Act  1854,  if  they  are  read 
in  their  ordinary  sense,  and  without  the  assistance 
of  the  interpretation  clause ;  but,  as  it  seems  to 
me,  it  falls  also  within  that  clause.  In  sect.  458, 
the  words  '  ship '  and  '  boat '  are  used,  but  it 
seems  plain  to  me  that  the  word  '  ship '  is  not 
used  in  the  technical  sense  as  denoting  a  vessel 
of  a  particular  rig.  In  popular  language  ships 
ai-e  of  different  kinds,  barques,  brigs,  schooners, 
sloops,  cutters.  The  word  includes  anything 
floating  in  or  upon  the  water,  built  in  a  particular 
form,  and  used  for  a  particular  purpose.  In  this 
case  the  vessel,  if  she  may  be  so  called,  was  built 
for  a  particular  purpose,  she  was  built  as  a  hopper 
barge ;  she  has  no  motive  power,  no  means  of 
progression  within  herself.  Towing  alone  will  not 
conduct  her ;  she  must  have  a  rudder,  and,  there- 
fore, she  must  have  men  on  board  to  steer  her. 
Barges  are  vessels  in  a  certain  sense,  and  as  the 
word  '  ship '  is  not  used  in  a  strictly  nautical 
meaning,  out  is  used  in  a  popular  meaning,  I 
think  that  this  hopper  barge  is  a  '  ship.'  She  is 
not  propelled  by  oars.  The  interpretation  clause 
of  the  Merchant  Shipping  Act  1854  (sect.  2)  does 
not  limit  the  meaning,  it  enlarges  it.  This  hopper 
barge  is  used  for  carrying  men  and  mud ;  she  is 
used  in  navigation — ^for  to  dredge  up  and  carry 
away  mud  and  gravel  is  an  act  done  for  the 
purposes  of  navigation.  Suppose  that  a  saloon 
barge  capable  of  carrying  200  persons  is  towed 
down  the  river  Mersey  in  order  to  put  passengers 
on  board  vessels  lying  at  the  month,  she  would  be 
used  for  the  purposes  of  navigation,  and  I  think 
it  equally  true  that  the  hopper  oarge  was  used  in 
navigation."  Cotton,  L.J.,  in  the  course  of  his 
judgment  on  this  case  said,  "  The  first  contention 
is  that  the  hopper  barge  is  not  a  '  ship.'  The 
interpretation  clause  does  not  coafine  the  meaning 
of  the  word,  it  does  not  confine  it  simply  to  what 
is  used  in  navigation.  I  think  that  the  hopper 
barge  is  a  '  ship,'  both  within  and  without  the 
interpretation  clause.  'Ship'  is  a  geneiul  term 
for  artificial  structures  floating  on  the  water ;  this 
is  plain  upon  looking  at  the  meanings  given  in 
Johnson's  dictionary;  and  it  is  to  be  observed 
that  one  of  the  meanings  of  '  boat '  is  therein 
st-ated  to  be  '  a  ship  of  a  small  size.'  I  think  that 
the  proper  meaning  is  '  something  hollowed  out.' 
Some  expressions  of  Blackburn,  J.  in  Ex  parte 


Ferguson  {ubi  sup.)  may  appear  to  support  a 
different  view  ;  that  learned  judge  seems  at  first 
sight  to  have  been  of  opinion  that  a  'ship'  meant 
a  sea-going  vessel ;  but  I  think  that  the  remarks 
which  he  made  must  be  read  with  reference  to  the 
subject-matter  before  him,  and  that  he  was  merely 
explaining  that  the  vessel  in  question  was  a  ship^ 
It  is  plain  to  my  mind  that,  in  order  to  be  a 
'ship'  within  the  Merchant  Shipping  Act  1854, 
a  vessel  need  not  be  sea-going ;  it  is  only  neces- 
sary to  refer  to  sect.  19  of  that  statute  which 
provides  that  British  ships  must  be  registered, 
except  '  ships  not  exceeding  fifteen  tons  ourthen 
employed  solely  in  navigation  on  the  rivers  or 
coasts  of  some  British  possession  within  which 
the  managing  owners  of  such  ships  are  resident.' 
I  think  that  this  shows  that  the  hopper  barge  was 
a  'ship'  within  the  Act.  The  question  cannot 
depend  on  the  circumstance  whether  she  carries 
a  cargo  from  port  to  port.  She  was  propelled  by 
towing,  and  she  carried  mud  with  a  crew  on 
board."  On  the  other  hand,  a  raft  of  timber  was 
held  by  Dr.  Lushington  not  to  be  a  ship  within 
the  meaning  of  3  &  4  Vict.  c.  65,  where  the  words 
are  "ship,  or  sea-going  vessel":  (The  Baft  of 
Timber,  2  W.  Rob.  251.)  In  the  Mayor  of  South- 
port  V.  MorrU  (68  L.  T.  Rep.  221 ;  (1893)  1  Q.  B. 
359)  the  court  appear  to  have  regarded  it  as 
essential  that  a  vessel  should  be  engaged  in  navi- 
gation within  the  ordinary  acceptance  of  the  term 
in  order  to  bring  it  within  the  provisions  of  the 
Merchant  Shipping  Act  1854.  Now,  whether  the 
question  be.  Is  the  Whilton  No.  2  a  ship  in  the 
ordinaiy  meaning  of  the  term,  or  Is  she  used  in 
navigation  in  the  ordinary  meaning  of  the  term  P 
the  answer  must  in  either  case,  in  my  opinion, 
exclude  her  from  the  Merchant  Shipping  Act  1854. 
1  think  that  it  is  an  essential  pai-t  of  the  idea  of  a 
ship  that  she  should  be  used,  or  intended  to  be 
used  in  navigation — that  is  to  say,  in  the  trans- 
port of  persons  or  things.  I  do  not  say  that 
every  structure  used  for  transport  is  a  ship 
because  a  raft  may  be  a  means  of  transport,  but 
transport  of  some  kind  seems  to  me  tine  qua  non. 
It  does  not  appear  to  me  enough  tliat  the  object 
in  question  should  be  used  for  purposes  connected 
with  navigation.  It  is  possible  that  the  view  of 
the  learned  judge  in  the  court  below  that  she  was 
used  for  the  purposes  of  navigation,  because  she 
contained  gas  for  purposes  which  are  useful  for 
navigation  was  based  on  the  words  of  Brett, 
L.J.,  quoted  above,  that  "  to  dredge  up  and 
can-y  away  mud  and  gravel  is  an  act  done 
for  purposes  of  navigation."  But  I  think  the 
Lord  Justice's  language  was  intended  to  convey 
that  the  hopper  barge,  in  canying  away  the 
mud  and  gravel,  was  used  in  navigation,  and 
in  that  sense  expressed  is  a  proposition,  to  my 
mind,  unquestionably  correct.  But  the  Whitton 
No.  2  is  not  used,  or  intended  to  be  used,  for  the 
transport  of  anything.  In  this  respect  I  cannot 
see  how  it  differs  from  an  ordinary  lighted  buoy. 
There  may,  of  course,  be  questions,  and  in  some 
cases  .difficult  questions,  whether  a  vessel  which 
has  been,  or  may  be,  used  in  navigation,  becomes 
divested  of  that  character  by  disuse  or  non-ase. 
As  to  a  lightehip  which  may  nave  been  used  in  or 
constructed  for  navigation,  it  may  be  a  qnestion 
whether  she  has  ceased  to  be  a  ship  when  she 
becomes  an  inhabited  beacon.  A  coal  hnlk  (see 
European  and  Australian  Boyal  Mail  Compony 
v.    P.   and   0.   Company,  14  L.  T.  Rep.  704), 
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(If  a  traismg  ship,  after  having  on^«  been 
actively  employed,  may,  or  may  not,  according 
to  their  use,  pass  out  of  the  category  of  ships. 
H.M.S.  Victory  has  long  been  a  curiosity  and  a 
memorial.  I  do  not  say  trhether  she  has  ceased 
to  be  a  ship.  But,  if  being  navigated,  or  having 
been  constructed  for  the  purpose  of  navigation, 
or  being  capable  of  navigation,  be  the  test,  the 
Whitt<m  No.  2  never  -was,  is  not,  and  could  not  Ije 
a  ship.  Then  it  was  argued  that  the  Whitton 
No.  z  might  be  regarded  as  wreck  within  the 
meaning  of  sect.  458.  But  this  would,  I  think, 
give  a  more  extended  meaning  to  "  wreck  *'  than 
is  consistent  with  the  authorities.  The  definition 
in  Constable's  case  (Coke,  3  Rep.  pt.  5,  p.  216)  is 
"  wrecum  maris  significat  iUa  bona  quae  naufragio 
ad  terram  appellantur  " — that  is  to  say,  wreck  is 
Bomething  which  formed  part  of  a  ship,  including 
her  apparel  or  her  cargo.  In  Mr.  Stuart  Moore's 
book  on  "  Foreshore  and  Seashore"  can  be  found 
extracts  from  many  charters  from  which  the  same 
conclusion  as  to  the  meaning  of  the  word  wreck  is 
to  be  drawn.  In  Palmer  v.  Bouse  (1  H.  &  N. 
5i)51  timber  floating  at  sea  was  considered  not  to 
•oine  within  any  of  the  classes  of  wreck,  as  not 
iiH  .-icg  been  at  sea  in  a  ship  and  separated  from 
it  iijf  bome  peril.  Many  more  authorities  to  the 
•<a»iie  effect  might  be  referred  to.  But  this  does 
n(>t  exhaust  the  case.  It  remains  to  be  considered 
whether  the  Whitton  No.  2  is  not  the  subject  of 
salvage  apart  from  the  jurisdiction  conferred  by 
sect  458  of  the  Merchant  Shipping  Act  1854.  It 
is  no  doabt  true  that  the  Admiralty  Court  Juris- 
diction Act  of  1840,  sect.  6,  gave,  us  was  held  by 
Dr.  Lushington  in  the  case  above  referred  to, 
jnrisdlction  within  the  body  of  a  oonnty  only  in 
the  case  of  ships  or  sea-going  vessels.  But  by 
the  Act  9  &  10  Vict.  c.  99,  s.  40.  thi>  limitation 
was  removed  (see  Edwards  on  the  "  High  Court 
of  Admiralty,"  p.  189)  and  sect.  47t)  of  tlie  Act  of 
1894  provides  as  follows :  "  Subject  to  the  pro- 
vigions  of  this  Act,  the  High  Court  of  Admiralty 
shall  have  jurisdiction  to  decide  upon  all  chiinis 
whatever  relating  to  salvage,  whether  the  services 
in  respect  of  which  salvage  is  claimed  were  pe"- 
fonned  upon  the  high  seas  or  within  the  body  of 
any  county,  or  partly  in  one  place  and  partly  in  the 
other,  and  whether  the  wreck  is  found  at  sea  or 
cast  upon  the  land,  or  partly  in  the  sea  and  pai-tly 
on  land."  Probably  this  section  did  not  give  to 
the  Court  of  Admiralty  jurisdiction  within  the 
body  of  a  county  in  respect  of  any  goods  or  articles 
in  respect  of  which  it  had  not  previously  jurisdic- 
tion on  the  high  seas.  In  The  Johannes  (Lush. 
182]  Dr.  Lushington  said  of  the  476th  section,  "  I 
believe  that  this  section  was  intended  for  the 
pnrpose  only  of  giving  the  Court  of  Admiralty 
jorisdiction  in  certain  cases  in  which  that  juris- 
diction had  been  before  disputed,  by  reason  that 
the  services  had  been  performed  wholly  or  in  part 
on  land  in  the  body  of  a  county."  But  this  section 
certainly  extended  the  jurisdiction  of  the  Admi- 
ralty Court  in  salvage  to  places  within  counties 
in  respect  of  all  property  over  which  it  had 
jurisdiction  at  sea.  This  jurisdiction  of  the  High 
Court  of  Admiralty  was  extended  to  the  County 
Courts  by  the  3rd  section  of  the  County  Courts 
Admiralty  Jurisdiction  Act  1868.  It  was  argued 
by  Sir  Walter  Phillimore  that,  even  if  under 
sect  476,  the  High  Court  of  Admiralty  could  have 
had  jurisdiction  in  respect  of  the  Whitton  No.  2 
at  sea,  such  a  stmctnre  being  placed  and  used  in 
TaL  LXXm.,  1879. 


.  a  river  never  was,  and  is  not,  a  subject  of  salvage. 
In  support  of  this  view  he  chiefly  relied  on  the 
case  of  Nicholson  v.  Chapman  (2  H.  Blackstone, 
254).  In  this  case,  which  was  decided  in  1793,  it 
was  held  that  a  person  who  found,  and  conveyed 
to  a  place  of  safety,  timber  which  having  been 
placed  in  a  dock  on  the  bank  of  a  nangable  river, 
was  carried  br  the  tide  and  left  at  low  water  on  a 
towing-path,  had  no  lien  at  commoi}^  l^w  upon  it 
for  his  trouble  or  expense.  This  case  appears  to 
have  been  decided  with  reference  only  to  the 
nature  of  the  locality  in  which  the  property  was 
lost  or  found.  In  the  judgment  of  the  court 
occurs  the  following  passage  :  "  The  taking  care 
of  goods  left  by  the  tide  on  the  bank  of  a  navi- 
gable  river,  communicating  with  the  sea,  may  in 
a  vulgar  sense  be  said  to  be  salvage ;  but  it  has 
none  of  the  qualities  of  salvage,  in  respect  of 
which  the  laws  of  all  civilised  nations,  the  laws  of 
Oleron,  and  our  own  laws  in  particular,  have  pro- 
vided that  a  recomjiense  is  due  for  the  saving,  and. 
tliat  our  law  has  also  provided  that  this  recom- . 
pense  should  be  a  lien  upon  the  goods  which  have 
been  saved ;  goods  carried  by  the  sea  are  neces- 
sarily and  unavoidably  exposed  to  the  perils  which  _ 
storms,  tempests,  and  accidents  (far  beyond  the .. 
reach  of  human  foresight  to  prevent)  are  hourly 
creating,  and  against  which  it  too  often  happens 
that  the  greatest  diligence  and  the  most  strenuous 
exertions  of  the  mariner  cannot  protect  them. 
When  goods  are  thus  in  imminent  danger  of  being 
lost,  it  is  most  frequently  at  the  hazard  of  the 
lives  of  those  who  save  them  that  they  are  saved. 
Principles  of  public  i>oIicy  dictate  to  civilised  and 
commercial  countries,  not  only  the  propriety,  but 
even  the  absolute  necessity  of  establishing  a  liberal  . 
recompense  for  the  encouragement  of  those  who 
engage  in  so  dangerous  a  service.  Such  are  the  . 
grounds  upon  which  salvage  stands;  they  are 
recognised  by  Holt,  C.J.  in  the  case  which  has 
been  cited  from  Lord  Raymond  and  Salkeld.  But , 
we  see  how  very  unlike  this  salvage  is  to  the  case 
now  under  consideration.  In  a  navigable  river,, 
with  the  flux  and  reflux  of  the  tide,  but  at  a . 
great  distance  from  the  sea,  pieces  of  timber  lie- 
moored  together  at  convenient  places;  careless- 
ness, a  slight  accident,  perhaps  a  mischievous  boy, 
casts  off  the  mooring  rope,  and  the  timber  floats 
trom  the  place  where  it  was  deposited,  till  the  tide 
falls,  and  it  leaves  it  again  somewhere  upon  the 
banks  of  the  river.  Such  an  event  as  this  gives 
the  owner  the  trouble  of  employing  a  man,  some- 
times for  an  hour,  sometimes  for  a  day,  in  look- 
ing after  it  until  he  finds  it,  and  brings  it  back 
again  to  the  place  from  whence  it  floated." 
From  the  subsequent  reference  to  cratt  moored 
in  the  river  it  would  seem,  and  it  is  worthy  oJ^ 
remark,  that  the  court  did  not  intend  to  base  ita 
judgment  on  the  fact  that  the  goods  in  question 
were  not  in  the  nature  of  ships,  boats,  or  cargo. 
The  reference  to  the  position  and  risks  of  pro., 
perty  lying  in  rivers  as  opposed  to  those  at  sea, 
seems  to  be  intended  to  explain  why  salvage  ser- 
vices are  not  recoKnised  by  the  common  law  in. 
the  same  way  as  they  are  by  the  law  maritime. 
But  the  fact  that  they  are  not  seems,  as  the  law 
then  stood,  sufficient  ground  for  the  decision  of 
the  courts.  A  lien  implies  that  in  some  way  the 
amount  of  the  reward,  on  account  of  the  non. 
payment  of  which  the  lien  is  allowed,  can  be  ascer* 
tained.  But  how  could  any  payment  due  for 
saving  the  timber  in  the  case  of  Nicholson  y. 
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Chapman  be  ascei-tained  or  enforced  ?  It  could 
not  De  enforced  at  common  law,  as  there  was  no 
contract,  express  or  implied.  It  could  not  be 
enforced  in  the  Court  of  Admiralty,  because  the 
salvage  serrices  were  performed  in  the  body  of  a 
county.  The  case,  therefore,  seems  to  decide  only 
thi^,  that  although  the  common  law,  as  Holt, 
C.J.  held  in  Hartfort  v.  Jones  (1  Ld  Raym.  393), 
recognises  a  lien  for  salvage  in  some  cases,  it  will 
not  do  so  when  no  payment  for  the  services  ren- 
dered is  legally  due,  and  that  for  services  volun- 
tarily rendered  in  preserving  property  astray  in  a 
river  no  payment  is  legally  due,  any  more  than 
for  such  services  if  rendered  to  property  in  a 
similar  position  on  land.  If  this  view  of  Nichol- 
son V.  Chapman  is  correct,  it  would  follow  that 
the  extension  of  Admiralty  jurisdiction  to  inland 
waters  has  materially  altered  the  law  which  it 
enunciates.  I  cannot  help  thinking  that  this  is 
the  real  meaning  of  the  observation  attributed  to 
Willes,  J.,  in  Viviaii.  v.  Mersey  Board  (5  L.  Rep. 
28  C.  P).  It  is  true  that  the  case  of  The  Carrier 
Dove  (2  Moore  P.  C.  N.  S.  243),  referred  to  by  that 
learned  judge  as  showing  that,  notwithstanding 
■the  case  of  Nicholson  v.  Chapman  there  is  no  dis- 
■tinction  between  river  and  sea  salvage,  bears  only 
on  the  quantum  of  salvage  recovered,  but  it  may 
well  be  that  the  leai-ned  judge  intended  to  point  out 
that  Nicholson  v.  Chapman  did  not  now  express  the 
law  in  the  case  of  river  salvage,  and  that,  in  truth, 
■the  distinction  between  river  and  sea  salvage  has, 
by  the  extension  of  the  Admiralty  jurisdiction, 
been  abolished.  In  such  cases  as  that  of  The 
Zeta  (33  L.  T.  Hep.  477 ;  3  Asp.  Mar.  Law  Cas. 
73 ;  L.  Eep.  4  A.  &  E.  460)— a  barge  which  drifted 
from  her  moorings  in  the  Thames — it  is  clear  that 
salvage  could  now  be  obtained,  whereas  according 
to  the  language  employed  in  Nicholson  v.  Cliapman 
it  could  not.  I  think  also  that  Blackbui-n  and 
Lush,  JJ.,  in  pointing  out  in  Kingston  v.  Wendt 
(34  L.  T.  Rep.  181 ;  S  Asp.  Mar.  Law  Cas.  126 ;  1 
Q.  B.  Div.  369),  that  in  Nicholson  v.  Chapman  the 
plaintiff  was  a  mere  volunteer  in  saving  the  goods 
indicated  their  opinion  that  what  that  case  decided 
was  that  such  a  person  did  not  acquire  a  lien  at 
common  law,  and  I  attribute  the  same  effect  to 
"the  observations  of  Lord  Blackburn  in  Aitchison 
T.  Lohre  (41  L.  T.  Rep.  323;  4  Asp.  Mar.  Law 
Cas.  168 ;  4  App.  Cas.  765).  If,  then,  the  estuary 
of  the  Humber  may  in  all  respects  for  the  pur- 
poses of  Admiralty  jurisdiction  in  salvage  be 
treated  as  the  high  seas,  the  question  which 
remains  is,  Can  an  article  of  property,  not  being  a 
ship  or  cargo,  be  the  subject  of  salvage  on  the 
high  seas  ?  There  is,  so  fai-  as  I  am  aware,  no 
direct  English  authority  to  this  effect,  although 
textwritera  of  eminence  have  indicated  opinions 
pointing  in  that  direction :  (Kennedy  on  Salvage, 
p.  2.)  There  was  a  case  in  which  the  caisson  of 
a  dock  which  got  adi-ift  in  Gravesend  Reach 
{Shipping  Gazette,  May  10,  1876)  was  dealt  with 
as  tne  subject  of  salvage.  But,  apart  from  the 
consideration  that  no  question  of  jurisdiction  was 
in  that  case  raised  on  the  pleadings,  it  would 
appear  that  this  caisson  before  being  lost  was  in 
tow  of  a  steamer,  and  may  probably,  therefore, 
have  been  considered  as  cargo.  The  rule  that 
salvage  is  applicable  to  Royal  fish  is  perhaps  too 
specif  to  form  the  subject  of  a  general  inference, 
but  it  is  to  be  remarked  that  in  the  case  of  The 
Lord  Warden  of  the  Cinque  Ports  v.  The  King  (2 
Hagg.  Adm.  438),  Dr.  Phillimore  bases  this  right 


of  salvage  on  the  legal  theory  that  Royal  fish 
before,  and  at  the  time  of,  their  capture  are  the 
property  of  the  King.  In  a  case  in  the  District 
Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York  {A  Baft  of  Spars,  1  Abbott, 
485),  it  was  held  that  an  Admiralty  suit  could  be 
sustained  in  respect  of  a  raft  of  16  spars,  which 
had  floated  out  of  a  basin  on  the  East  river 
and  was  drifting  to  sea  half  a  mile  from  the  shore. 
The  learned  judge,  Betts,  J.,  who  tried  the  case, 
and  who  was,  as  I  have  been  informed,  a  careful 
judge,  and  one  of  very  great  experience  in  Admi- 
ralty matters,  appears  to  have  had  no  doubt 
that  the  English  courts  would  award  salvage  in 
such  a  case.  I  find  also  in  the  United  States 
Digest  the  following  note:  "A  raft  of  timber 
found  drifting  with  the  tide  on  deep  water,  in  a 
harbour,  and  out  of  the  control  of  the  owners,  ia 
a  subject  of  salvage  :  {Bywater  v.  A  Raft  of  Piles 
(D.  C.  D.  Wash.)  42  Fed.  Rep.  917.)  But  I  have  not 
been  able  to  verify  this  note  by  reference  to  the 
report  itself.  On  the  other  hand  there  is  no  autho- 
rity, as  far  as  I  can  ascertain,  to  show  that  the  juris- 
diction of  the  Admiralty  as  to  salvage  is  limited 
so  closely  to  a  ship  and  her  cargo  as  to  exclude  a 
structure  used  in  connection  with  navigation,  and 
exposed  in  the  ordinary  course  of  its  use,  to  the 
perils  of  the  sea ;  and  it  appears  to  me  probable 
that  the  exclusive  mention  of  ship  and  cargoes  as 
subjects  of  salvage,  is  due  to  the  fact  that  the  case 
of  anything  else  of  a  nautical  character,  except 
a  buoy  or  lightship,  being  in  need  of  salvage 
service  on  the  high  seas,  is  almost,  if  not  quite, 
unimaginable.  The  rule,  not  perhaps  a  strictly 
logical  rule,  that  the  personal  property  of 
passengers  is  not  the  subject  of  salvage,  seems 
to  rest  on  the  identification  of  the  passenger  with 
his  articles  of  personal  use  :  (see  Tlie  Willetn  III., 
25  L.  T.  Rep.  .386 ;  1  Asp.  Mar.  Law  Cas.  129; 
L.  Rep.  3  A.  &  E.  487.)  It  is  not  necessary  to  go  as 
far  as  the  American  coiirts  appear  to  have  gone, 
and  to  hold  all  property  imperilled  in  waters  over 
which  the  Admiralty  Courts  have  jurisdiction,  to 
be  the  subject  of  salvage.  But  it  appears  to  me 
that  no  reasonable  distinction  can  be  drawn 
between  a  ship  and  a  structure  moored  in  the  sea 
to  direct  the  coui-se  of  ships.  Both  are  property 
connected  with  navigation,  the  one  directly,  the 
other  indirectly  no  doubt,  but  to  such  a  degree 
that  beacons  at  sea  have  always  been  under  the 
government  of  the  Admiralty  :  (Cross  v.  Biggs, 
1  Kel.  575.)  Both  are  necessarily  exposed  to  sea 
peril,  which  may  subject  those  who  serve  them  to 
special  exertion  or  danger.  The  gas  float  is  in 
this  respect  in  exactly  the  same  position  as  a  ship 
at  anchor.  It  is  certainly  in  the  interests  of  navi- 
gation and  commeree  that  beacons,  valuable  in 
themselves  and  for  their  utility,  should  be  pre- 
served from  destruction.  I  think,  therefore,  that 
the  Whitton  No.  2  would  have  been  a  subject  of 
salvage  if  stationed  on  the  high  seas,  and  is  not 
less  so  because  moored  in  the  estuary  of  the 
Humber.    The  appeal  must  therefore  be  msmisaed, 

^^'^o^i^-  Appeal  di>mi„ed. 

Solicitors  for  the  appellants,  Bowcliffes,  Bawhs, 
and  Co. 

Solicitors  for  the  respondents,  Pritchard  and 
Sons. 
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COURT    OF   APPEAL. 

July  3,  6,  8,  and  12. 
(Before  Lindlbt,  Lopes,  and  Bigbt,  L.JJ.) 
Hickman  v.  Bebexb.  (a) 

APPEAL  FBOM  THE  CHANCEBY  DIVISION. 

Conntel — Statement  by — Proceedings  on  compro- 
mise —  Misunderstanding  —  Compromise  set 
aside. 
A  summons  was  talcen  out  6y  one  of  the  parties  to 
an  action  to  set  aside  an  agreement,  signed  by 
the  respective  counsel  on  the  hearing  before  the 
official  referee,  as  to  the  mode  in  which  certain 
accounts,  the  subject  of  the  action,  should  be 
taken.  The  ground  of  the  application  was,  that 
the  terms  as  drawn  up  did  not  express  the  true 
intention  of  the  parties  at  the  time,  according  to 
the  view  of  their  counsel. 
For  this  purpose  the  statement  of  counsel  as  to 
what  occurred  on  the  occasion  before  the  offi,cial 
referee  was  relied  on. 
It  was  decided  by  Kehewich,  J.  that  this  statement 
ought  to  be  made  by  counsel  verbally  in  court, 
but  not  as  a  uritness ;  and  on  the  facts  of  the 
case  his  Lordship  decided  that  there  was  no 
ground  for  setting  aside  the  compromise.  On 
appeal : 
Held,  that  the  evidence  showed  that  there  had  been 
a  m,isunderstanding,  the  counsel  not  being 
ad  idem ;  and  thai,  as  there  had  been  a  mistake, 
it  was  in  accordance  with  the  practice  of  the 
court  to  set  aside  the  compromise,  especially  as 
the  agreement  had  not  been  embodied  in  an 
order. 
Holt  V.  Jesae  (3  Ch.  Div.  177,  at  pp.  183,  184) 

approved  and  applied. 
Decision  of  Kekewich,  J.  reversed. 
AppEAii  hj  the  plaintiff  from  a  decision  of  Keke- 
wich, J. 

The  facts  of  the  case  sufficiently  appear  from 
the  judgments. 

On  the  3rd  April  1895  the  following  judgment 
was  delivered  by 

Kekewich,  J. — This  is  a  matter  of  professional 
interest  as  regards  the  practice  of  the  courts, 
quite  independently  of  the  merits  of  this  par- 
ticular case.  When  the  snmmons  first  came 
before  me  I  had  not  the  advantage  of  Mr.  Levett's 
assistance,  and  without  objection  on  either  side 
the  whole  of  the  shorthand  notes  were  read  aloud 
by  counsel  or  followed  by  me  when  they  passed 
over  certain  passages,  and  those  shorthand  notes 
included  a  statement  of  what  was  said  by  Mr, 
Levett  before  the  official  referee.  No  doubt 
anything  falling  from  counsel,  speaking  with 
all  the  responsibility  of  one  of  Her  Majesty's 
counsel,  deserves  the  most  earnest  consideration 
of  the  court.  But  it  struck  me,  and  on  reflection 
I  adhere  to  the  opinion,  that  it  is  unsatisfactory 
to  have  what  was  stated  by  counsel  brought 
before  the  court  merely  by  reading  shorthuid 
notes.  What  is  said  by  counsel  verbally  in  ad- 
dressing the  court  from  his  place  at  the  bar, 
is,  I  repeat,  entitled  to  the  gravest  consideration. 

(a)  Beported  by  £.  A.  SCBATom.Br,  Esq.,  BarriBter-at-I.aw. 


I  do  not  mean  that  what  is  reported  by  means  of 
shorthand  notes  would  not  be  also  entitled  to 
consideration,  if  one  were  to  receive  it.  But  I  do 
do  not  think  one  ought  to  receive  it.  It  may  be 
eiToneous,  because  we  know  perfectly  well  that, 
not  only  is  there  room  for  error  in  transcribing, 
but  that  the  words,  from  the  particular  mode  of 
emphasis  or  the  particular  way  in  which  they.are 
spoKen,  lose  their  effect  in  a  transcript  of  short- 
band  notes.  Therefore  I  siiggested  that  the  case 
should  stand  over  in  order  that  I  might  have  Mr. 
Levett  here;  and  my  suggestion  certainly  was 
that  Mr.  Levett,  not  appearing  as  counsel,  should 
be  here  as  a  witness.  It  did  not  occur  to  me  at 
the  moment  that  there  was  a  solution  which  cer- 
tainly was  not  in  my  power,  that  Mr.  Levett  should 
be  added  as  counsel  and  should  speak  as  coonsel. 
"No  sooner  had  my  suggestion  been  made  than 
my  attention  was  called  to  an  unreported  case  on 
this  point  of  Kempshall  v.  Holland,  which  came 
befox-e  the  Court  of  Appeal.  In  that  case  the 
Court  of  Appeal  accepted  counsel's  statement  of 
what  occurred,  and  if  they  did  not  actually  refuse  to 
have  an  affidavit  made,  at  any  rate  they  preferred 
the  statement  of  counsel,  and  did  not  wish  to 
have  the  affidavit.  Under  these  circumstances  I 
again  communicated  with  the  parties  in  the  pre- 
sent case,  without  putting  the  case  into  the 
paper,  suggesting  that  Mr.  Levett  should  be 
instructed  and  should  give  his  statement  verbally 
to  me.  That  struck  me  as  being  perfectly  satis- 
factory. It  may  be  interesting  to  mention  inci- 
dentally, as  this  case  is  one  of  great  importance, 
that  in  the  meantime  the  subject  has  formed 
matter  for  investigation  to  some  extent  in  an 
article  in  the  Law  Times  Journal  (a)  of  the  23rd 
March  last.  It  is  a  matter  of  consideiuble  interest 
and  the  article  appears  to  me  to  deserve  attention. 
I  followed  the  precedent  of  the  case  in  the  Court 
of  Appeal  which  I  have  mentioned,  and  it  seems 
to  me  that  that  was  the  right  course  to  pursue. 
I  have  now  had  the  advantage  of  hearing  Mr. 
Levett's  statement.  It  appears  to  me  that  I  am 
not  dealing  here  at  all  with  the  question  of  the 
authority  of  counsel  independently  of  the  instruc- 
tions of  the  client,  which  I  understand  was  the 
question  that  arose  in  the  unreported  case  in  the 
Court  of  Appeal  to  which  I  have  just  referred. 
That  is  the  subject  which  is  discussed  in  the 
article  in  the  Law  Tiues  Journal  {ubi  sup.).  It 
is  a  subject  which  has  often  been  discussed  of 
late  years,  and  of  course  was  more  largely  dis- 
cussed in  that  case  in  the  Court  of  Appeal, 
which  was  a  case  of  a  disputed  will,  than  perhaps 
in  any  other.  I  have  not  to  deal  with  that  here. 
I  have  no  case  of  counsel  relying  upon  his  mere 
authority  as  counsel  to  do  what  is  best  for  his 
client  in  the  conduct  of  the  litigation.  I  can  get 
rid  of  that  so  far  as  the  present  case  is  concerned. 
Mor  have  I  here  the  case  where  the  client  has  given 
specific  instructions  and  then  counsel  has  departed 
from  them.  That  was  what  occurred  in  the  case 
which  came  before  me  of  Lewis's  v.  Lewis  (63 
L.  T.  Rep.  84;  45  Gh.  Div.  281).  It  was  a 
peculiar  case  where  a  great  deal  depended 
upon  the  use  of  a  particular  word.  It  will 
be  seen  from  the  reports  that  the  offer  on  the 
part  of  the  defendant  was  to  concede  the  use  of 
the  name  "  Lewis's  "  either  alone  or  jointly  with 

(a)  "  The  Anthority  of  Counsel  to  Compromise,"  98 
L.  T.  489. 
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any  initials.  Then  the  proposed  order  was  to 
prevent  ti-ade  being  carried  on  by  the  defendant 
tmder  the  name  of  "  Lewis's  "  or  "  Lewis,"  or  any 
other  name  resembling  it,  nothing  being  said 
about  initials.  The  result  would  hiave  been  that 
that  use  would  have  been  restrained  whether  with 
or  without  initials.  That  was  objected  to,  and 
then  counsel  made,  what  I  confess  struck  me  as 
a  reasonable  arrangement,  that  the  defendant 
should  be  restrained  from  using  that  name 
"  Lewis's  "  without  prefixing  the  initials  J.  M.,  or 
the  names  James  or  Mossop,  or  both  ;  that  is  to 
say,  his  own  initials  or  names.  To  that  there  was 
an  objection,  and  it  was,  I  thought,  established  (I 
thought  so,  and  there  was  no  appeal)  that  what 
the  plaintiffs  insisted  upon  was  an  injunction  to 
resti-ain  the  use  of  the  name  "  Lewis  s "  without 
any  modification  whatever.  The  resultwas  that  the 
plaintiffs'  counsel  in  taking  a  less  stringent  injunc- 
tion, had  departed — honestly,  and  as  ne  thought 
in  the  interests  of  his  client,  but  still  departed 
— ^from  the  specific  instructions  of  the  client.  I 
have,  I  i-epeat,  no  case  of  that  kind  to  deal  with 
here.  In  the  present  case  the  question  arose 
respecting  discounts — cash  discounts  and  trade 
discounts.  It  seems  to  me  not  to  matter  whether 
there  were  sometimes  two  or  sometimes  three 
discounts.  The  fact  that  there  were  two  and  not 
one  is,  of  course,  important.  I  hare  a  specimen 
of  the  accounts  before  me,  in  which  the  discounts 
were  set  out,  and  it  is  common  ground  that  these 
accounts  were  before  the  court  and  before  the 
counsel,  and  that  the  question  whether  there 
should  be  a  compromise  or  not  was  based  on 
these  accounts.  There  was  a  considerable  dis- 
cussion on  the  morning  of  the  11th  July  1894 
befoi«  the  official  referee  when  unfortunately 
Mr.  Levett's  duties  detained  him  dsewhere. 
The  case  went  on  up  to  the  usual,  or  nearly 
the  usual,  time  for  the  adjournment,  and  at  any 
rate  during  the  latter  part  of  the  discussion  it 
seems  to  have  been  conceded  that  nothing  could 
really  be  done  until  Mr.  Levett's  assistance  could 
be  secured.  It  appears  that  he  came  into  court 
about  the  moment  of  the  adjournment — ^too  late 
to  take  any  part  in  the  discussion  before,  but 
just  in  time  to  be  informed  of  what  was  going 
on.  What  happened  during  the  adjournment  I 
am  not  told,  and  I  have  not  inquired.  Probably 
other  demands  had  to  be  satisfied,  and  not  all  the 
time  was  occupied  in  considering  this  question. 
On  the  other  hand,  it  is  more  th^  probable  that 
some  portion  of  the  time  was  so  occupied.  But  at 
two  o'clock  the  discussion  was  resumed  with  Mr. 
Levett  there  and  with  some  of  the  other  parties — 
Mr.  Heed  representing  the  other  side.  Mr. 
Levett's  cUent  was  present  throughout  the 
morning,  and  also  when  Mr.  Levett  came  later. 
The  accountant  was  likewise  there.  The  solicitor 
of  the  plaintiff  was  not  there.  He  was  represented 
by  a  clerk  who  appears  to  have  had  no  authority, 
and  to  have,  at  any  rate,  not  taken  any  part  in 
what  occurred.  The  accountant,  so  far  as  I  can 
make  out,  took  very  little  part  in  it,  and  probably 
I  think  it  is  fair  to  assume  had  no  authority 
whatever.  He  may  have  been  referred  to,  but 
whatever  was  done  in  the  way  of  discussion  was 
not  done  through  him.  The  important  part  is 
what  the  client  did.  Here  I  will  refer  to  the  case 
of  Holt  V.  Jesse  (3  Ch.  Div.  177),  in  which  I  appear 
to  have  been  engaged  as  counsel.  My  client  in 
that  case — thelaycuent — had  unfortunately  some 


difficulty  in  hearing,  and  Malins,  V.C.  was,  I 
venture  to  say,  entirely  wrong  in  concluding  that 
the  client  knew  anything  of  what  was  going  on. 
I  am  perfectly  sure,  and  I  was  sure  at  the  time, 
that  he  did  not.  That  was  a  mistake.  Mr. 
Glasse  and  I  made  what  we  thought  was  a  very 
good  compromise,  and  a  very  good  compromise  it 
was,  and  to  that  the  Tice-Cnancellor  held  the 
client  bound  on  the  ground  that  he  knew  what 
the  nature  of  the  compromise  was.  That  was 
clearly  a  mistake,  and  that  takes  it  out  of  the 
class  of  cases  where  there  is  any  doubt  whether 
the  client  knew  what  was  being  done,  or  whether 
counsel  were  acting  on  their  own  authority. 
Now  what  was  the  position  of  the  client  here  P 
I  know  fi-om  Mr.  Levett  that  he  objected  to  the 
compromise ;  that  he  objected  to  any  compromise 
at  all,  and  it  was  only  under  pressure  properly 
exercised  by  counsel  that  he  assented  to  it. 
According  to  the  affidavit,  he  from  that  time 
foi'ward  took  no  prominent  part  in  the  discussion. 
He  says  he  did  not  see  the  actual  signed  docu- 
ment until  later,  and  did  not  appreciate  (very 
likely  he  did  not)  what  was  intended  to  be  done. 
But  it  seems  to  me  clear  beyond  all  doubt  that, 
even  if  he  did  not  know  the  exact  terms  of  the 
pi-oposed  compromise,  he  knew  the  subject- 
matter  of  the  compromise.  He  knew  that  what 
was  to  be  avoided  was  the  taking  of  these 
accounts  item  by  item — ^there  being  a  very  large 
number  of  items  as  regards  the  question  of  dis- 
count. In  each  case  costly  and  troublesome  dis- 
cussion over  the  different  items  would  have  been 
necessary,  and,  to  avoid  that,  some  concession  had 
to  be  made.  What  the  concession  was,  he  may 
probably  not  have  been  informed.  The  only  in- 
ference I  can  draw  from  the  facts  before  me  is 
that  he  intended — and,  I  think,  wisely  intended 
— to  leave  that  matter  in  the  hands  of  nis  counsel. 
Having  once  agreed  that  it  was  a  case  for  a  com- 
promise, he  intended  to  trust  to  his  counsel,  as  he 
properly  might,  to  make  the  best  terms  that  he 
could  as  regards  that  particular  dispute.  That 
seems  to  me  to  dispose  of  the  suggestion  of  the 
client  not  having  been  informed  or  misappre- 
hending what  was  done.  I  think  he  did  appre- 
hend what  was  done  sufficiently,  because  he  Knew 
Mr.  Levett  was  doing  the  best  for  him  with  the 
assistance  of  Mr.  Bramwell  Davis,  and  possibly 
the  accountant.  Now  the  question  is,  whether 
Mr.  Levett  was  misled.  Here  I  am  in  a  position 
of  very  great  difficulty.  Mr.  Levett  says  that  he 
did  not  understand  thiJs  agreement ;  that  is  to  say, 
he  did  not  understand  what  the  effect  of  it 
would  be.  My  conclusion  is  this,  that  he  did  not 
understand  precisely  how  far  that  concession 
which  I  have  alluded  to  would  go.  He  did 
not  appreciate  what  a  large  concession  he  was 
making — ^that  is  to  say,  now  much  it  would 
work  out  against  his  client  on  taking  the 
accounts.  But  that  is  the  very  essence  of  a  com- 
promise. Tou  cannot  "  compromise  " — in  the 
proper  sense  of  that  word — righte  which  you 
luUy  appreciate  and  nnderstuid.  Take  the 
common  case  of  ejectment.  If  there  is  no  will 
the  heirship  is  clearly  proved,  there  is  no  room 
for  compromise.  The  heir  may  make  some  con- 
cession to  the  party  whom  he  is  seeking  to  eject ; 
that  is  to  say,  he  may  say  "  I  wiU  not  insist  on 
coste,  or  you  shall  not  go  out  till  next  year,  or 
you  shall  be  at  liberty  to  do  this,  that,  or  the 
other."    That  is  a  unilateral  concession,  not  a 
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'Compromise.  The  essence  of  a  compromise  is 
that  the  two  parties  come  together  and  agree  to 
^re  and  take,  becaase  they  are  not  qaite  certain 
what,  in  the  ultimate  result  if  they  fight  the 
matter  out  and  go  to  the  House  of  Lords,  their 
strict  legal  rignts  will  be  declared  to  be.  I 
accept  Mr.  Levett's  statement  without  doubt.  I 
■accept  the  statement  of  the  witnesses  in  their 
affidavits  that  they  did  not  see  what  large  sums 
would  have  to  be  allowed  under  the  compramise. 
But  that  is  a  mere  question  of  nmount,  and  it 
lias  unfortunately  worked  oat  more  disadvan- 
tageonsly  to  the  plaintiff  than  was  expected. 
That  is  not  the  essence  of  the  compromise.  The 
parties  desired  to  avoid,  and  properly  desired  to 
avoid,  this  troublesome,  lengthy,  and  costly  in- 
vestigation with  disputes  as  i-egards  every  item, 
and  it  was  necessary  that  one  of  them  should 
give  up  something  more  than  he  was  bound 
to  give  up — perhaps  both,  but  that  at  any 
rate  one  of  them  should.  They  have  done 
that,  and  miscalculated  the  pecuniai-y  value 
of  the  concession.  Now  it  has  been  urged 
upon  me  very  strongly  that  Mr.  Levett 
objected  to  these  teinns  of  compromise.  I  do 
not '  doubt  that  he  did  object,  and  that  he 
canvassed  it  very  carefullv.  The  agreement  of 
compromise  ultimately  took  the  form  in  which  it 
was  signed.  That  was  airived  at  by  the  dis- 
cussion with  the  assistance  of  counsel  on  both 
sides,  and  also  the  assistance  of  the  official  I'efei'ee. 
Tn  one  sense  it  may  be  that  they  have  made  a 
mistake,  but  1  cannot  hold  that  they  have  made  a 
mistake  in  assenting  to  these  terms.  They  have 
taken  their  chance  of  how  it  would  work  out.  As 
at  present  advised,  it  seems  to  me  that  the  com- 
promise was  an  exceedingly  beneficial  one,  and 
my  present  impression  is  that  Mr.  Levett  not 
«nl7  endeavoured,  as  I  am  sure  he  did,  to  do  his 
very  best  for  his  client,  but  that  he  succeeded  in 
that.  The  result  is,  that  the  application  fails,  and 
the  plaintiff  must  pay  the  costs. 

From  that  decision  the  plaintiff,  by  leave,  now 
Appealed. 

Craekanthorpe,  Q.C.  and  B.  B.  P.  Cator  for 
the  appellant. — There  are  two  authorities  which 
■govern  the  question  raised  by  this  appeal : 

Barvey  v.  Croydon  Vnion  Sural  Sanitary  Autho- 
rity, 50  L.  T.  Bep.  291 ;  26  Cb.  Biv.  249  ; 
Holt  V.  Jeue,  3  Ch.  Div.  177,  at  pp.  183,  184. 

fLoPES,  L.J. — There  is  also  a  case,  which  perhaps 
18  not  qnite  so  strong,  of  Lewis's  v.  Leiois  (63  L.  T. 
Rep.  84;  45  Ch.  Div.  281).  Lindlet,  L.J.— 
There  is  authority  to  be  found  in  cases  relating 
to  specific  performance.  One  of  the  strongest  I 
know  is  Watson  v.  Marston  (4  De  G.  M.  &  G. 
230).] 

Herbert  Beed,  Q.C.  and  Mauglutm  (with  them 
JIfeKenna)  for  the  respondents. — One  party  to 
a  contract  can  never  defend  himself  against 
it  by  setting  up  a  misunderstanding  on  his 
part  as  to  the  real  meaning  and  effect  of 
the  contract,  or  any  of  the  terms  in  which  it  is 
expressed: 

Fry  on  Specific  Perfomuuice,  3rd  edit.  p.  356, 
sect  765,  citiDgf 

Bttviart  v.  Kennedy,  15  App.  Cas.  108,  118 ; 

Sart  V.  Bart,  45  L.  T.  Eep.  13  j  18  Ch.  Div.  670. 


Craekanthorpe,  Q.C.  replied. 


Cur.  adv.  wit. 


July  12. — The  following  judgments  were  de- 
livered : — 

Lindlet,  L.J. — This  is  an  appeal  by  the  plain- 
tiff from  a  decision  of  Kekewicn,  J.  refusing,  in 
substance,  to  relieve  tie  plaintiff  from  the  terms 
of  a  consent  order,  or  compromise  as  it  was  called, 
relating  to  the  taking  of  some  accounts.  The 
real  object  of  the  action  is  to  compel  the  defen- 
dants to  account  to  the  plaintiff  for  certain  sums 
which  the  plaintiff  says  he  is  entitled  to,  and 
which  have  not  been  paid  over  to  him  or  accounted 
for  to  him.  There  have  been  accounts  between 
the  parties  running  on  for  a  great  number  of 
years,  but  in  particular  the  plaintiff  says  that  the 
defendants  have  got  discounts,  commissions,  and 
charges  of  which  he,  the  plaintiff,  has  not  had  his 
fair  share.  The  whole  object  is  to  ascertain 
whether  that  is  so  or  not.  Romer,  J.  made  an 
order  on  the  21st  July  1892,  referring  it  to  the 
official  i-efeiee  to  take  an  account  of  all  dealings 
and  transactions  between  the  plaintiff  and  the 
defendants  under  the  agreement  of  the  Ist  Aug. 
1867 — that  is,  the  agreement  under  which  they 
began  to  trade  and  did  trade — "  regard  being  had 
to  the  terms  of  the  said  agreement  and  to  the 
course  of  business  existing  between  the  parties." 
That,  of  course,  lets  in  any  course  of  business  to 
wiiich  both  parties  assented,  and  which  they  both 
carried  on  with  the  full  knowledge  of  the  circum- 
stances and  of  what  they  were  doing.  Then  comes 
this,  which  has  given  rise  to  the  difficulty :  "  And 
in  taking  the  said  accounts  the  defendants  are  to 
be  allowed  any  discounts  which  they  have  honi'i 
fide  obtained  for  cash  payments  made  by  them." 
Now,  when  the  matter  came  before  the  official 
referee — which  it  did  soon  after  the  order  was 
made — there  was  a  considerable  discussion  about 
the  mode  of  taking  these  accounts.  It  soon 
became  obvious  that  there  would  be  very  great 
difficulty  in  the  matter  unless  some  kind  of 
arrangement  could  be  come  to,  or  some  kind  of 
understanding  could  be  come  to,  which  would 
render  it  unnecessary  for  the  official  referee  to 
investigate  every  item  from  1867  downwards. 
The  real  trouble,  as  I  have  already  said,  turned 
upon  the  last  part  of  the  order  to  which  I  have 
aUuded.  It  appears  that  Mr.  Levett  was  counsel 
for  the  plaintiff  at  the  time  (July  1894)  when 
this  compromise  was  signed,  and  Mr.  Herbert 
Beed  was  counsel  for  the  defendants.  The  agree- 
ment was  signed  after  a  great  deal  of  discussion 
between  the  parties.  It  is  unnecessary  to  refer 
at  length  to  the  details  of  that  discussion.  I 
will  read  what  the  counsel  signed  :  "  Ascertain 
the  amount  in  excess  of  5  per  cent,  retained  by 
the  defendants  in  respect  of  discount  for  the 
yeai-B  1884  to  1890.  Items  to  be  dealt  with 
separately.  Ascertain  what  percentage  the  total 
amount  so  retained  bears  to  the  total  turnover 
from  1884  to  1890,  and  take  this  percentage 
for  earlier  years  from  date  of  agreement."  I 
understand  that  provision  to  refer  to  the  fact 
that  before  1884  a  good  many  of  the  books  had 
either  been  destroyed  or  mislaid  or  lost,  and  the 
materials  for  taking  the  account  were  by  no 
means  so  perfect  as  they  are  between  the  years 
1884  to  1^90,  which  is  possible  enough.  Then 
come  these  words,  "defendants  to  account  to 
plaintiff  for  45  per  cent,  of  the  excess  retained  by 
them  over  5  per  cent  as  so  ascertained."  Well, 
that  seems  tolerably  plain  so  far  as  the  lan^age 
of  it  goes,  although  there  is  some  little  ambiguity 
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upon  the  terms  even  of  that  document.  For 
example,  one  ambip^iitj  is  about  the  expression, 
"  Items  to  be  dealt  with  sepai-ately."  There  is  a 
little  ambiguity  as  to  whether  the  items  there 
refer  to  the  items  to  be  accounted  for  or  to  the 
items  of  discount.  There  may  be  a  controTersy 
about  that,  as  was  pointed  out  in  the  course  of  the 
argument.  I  pass  on  to  state  what  happened. 
On  the  12th  Oct.  1894  the  defendants  brought  in 
some  objections  (I  will  pass  over  immaterial 
matters)  to  the  accounts  which  were  brought  in 
after  the  compromise  or  conEient  was  sanctioned, 
and  at  the  same  time  the  defendants  sent  this 
notice  with  their  objections  and  corrections 
delivered  pursuant  to  the  order  of  the  official 
referee.  It  says :  "  The  objections  and  corrections 
delivered  herewith  pursuant  to  the  order  of  the 
official  referee  of  the  12th  July  1894  are  delivered 
only  pursuant  to  such  order,  and  are  without 
prejudice  to  the  defendants'  claim  that,  in  accord- 
ance with  the  agreement  and  the  coui-se  of 
business,  the  plaintiff  is  not  entitled  to  any 
amounts  whatever  in  respect  of  the  claim  made  by 
him."  That  is  a  remarkable  notice,  because  that 
means  this :  "  STotwithstanding  the  arrangement 
which  has  been  come  to  between  us  we  sh^  still 
dispute  your  title  to  anjrthing."  That  must  mean, 
and  I  understand  was  conceded  to  mean,  this : 
"  That  we  shall  say  that  every  discount  which 
you  claim  is  a  bond  fide  cash  discount."  If  so,  it 
appears  to  me  that  the  compromise  or  consent,  or 
whatever  it  is  called,  is  absolutely  worthless. 
Kow  a  summons  was  taken  out  by  the  plaintifE 
asking  to  be  relieved  from  the  teims  of  this  con- 
sent upon  the  ground  that  the  two  parties  who 
signed  it  were  really  thinking  of  different  things 
and  had  their  minds  addressed  to  different  things, 
and  that  they  did  not  understand  or  agree  to  the 
same  thing.  That  is  the  short  ground  upon 
which  it  is  put.  The  plaintiff  has  taken  out  the 
summons  upon  this  ground.  He  says  that  what 
his  counsel  were  aimmg  at  in  signing  this  docu- 
ment and  entering  into  this  arrangement  for 
taking  the  accounts  was  this ;  They  assumed  that 
there  were  certain  discounts  which  they  called 
trade  discounts,  which  could  not  possibly  be 
disputed,  which  nobody  would  ever  suggest  could 
be,  what  are  called  cash  discounts,  or,  in  the 
language  of  the  order,  bond  fide  payments  for 
cash — ^the  expression  in  the  order  being  "  discounts 
which  they  have  bond  fide  obtained  for  cash 
payments.  The  plaintiff  says,  "  My  counsel's 
attention  was  addi-essed  to  that  which  he 
considered  could  be  dispvited,  and  he  never 
thought  of  saying  or  agreeing  to  anything  which 
could  possibly  relate  to  matters  as"  to  which 
he  conceived  at  all  events  there  could  be  no 
possible  dispute."  Now  I  am  bound  to  say  that 
the  language  of  the  document  signed  is  more 
extensive  than  that.  The  real  difficulty  which  we 
have  to  ascertain  and  to  solve  is  this,  whether 
when  the  plaintiff  says  what  I  have  mentioned 
(and  Mr.  Levett,  who  has  made  a  statement  to 
Eekewich,  J.,  says  in  substance  also  what  I  have 
mentioned),  that  is  really  the  truth,  or  whether  he 
has  been  inaccurate  to  this  extent  that  what  he 
finds  now  is  that  this  document  has  a  consequence 
which  he  did  not  foresee.  If  that  was  all  there 
would  be  BO  ground,  in  my  opinion,  for  relieving 
him  of  it.  But,  on  loolnng  at  the  case  and 
hearing  both  sides,  the  conclusion  at  which  I 
hare  arrived  is,  that  the  plaintiff's  version  is 


accui-ato,  and  that  the  two  parties  did  not  mean 
the  same  thing.     I  think  that  the  counsel  for  the 
defendants    meant  exactly  what  the  document 
expresses.    They  were  bent  upon  what  I  may  call 
a  compromise  of  all  these  items  in  the  account. 
The  plaintiff's  counsel,  on  the  contrary,  never 
addressed  his  mind  to  that  possible  view  of  the 
case.    He  addressed  his  mind  to  a  much  narrower- 
view  of  the  case,  and  I  am  convinced,  on  looking 
at  the  Evidence,  that  he  is  right — I  mean  from  hi» 
point  of  view.    He  put  it  in  this  way.    He  says : 
"  Here  are  three  discoiuits,  a  large  discount,  and 
two  others."    He  says :   "  I  concede  thst  those 
small  discounte  were  disputable  amounte.    They 
might  be  bond  fide  cash  discounts,  or  they  mighfc 
not.    I  did  not  intend  to  raise  any  dispute  about 
such  things  as  these.    It  never  occurred  to  me  as 
possible  that  what  I  was  signing  and  alluding  to 
could  be  constinied  so  as  to  apply  to  matters 
which  I  did  not  suppose  could  ever  be  disputed, 
that  is  to  say,  the  large  trade  discovmte  of  30 
or  40  per  cent."    Well,  looking  at  the  evidence, 
and    notwithstanding    Mi-.   Reed's    very    cogent 
argument  in  support  of  his  view,  I  have  come  to  the 
conclusion  that  there  was  that  misunderstanding. 
I  think,  therefore,  that  we  are  acting  quite  in 
accordance   with   the    course    of   the   court   in 
i-elieving  the  party  who  has  made  it  from  the 
consequence  of   ii^  bearing  in   mind  that   tiiis 
document  has  never  been  formulated  into  any 
order  or  anything  of  the  kind.    The  principle 
upon  which  we  act  is  the  principle  upon  which 
the  court  acted  in  Soli  v.  Jesse  (3  Ch.  Div.  177, 
at  pp.  183, 184),  which  is  to  the  effect  that,  if  counsel 
does  sign  a  document  like  this,  and  comes  and  tells 
the  coui-t  that  it  must  have  been  a  mistake  of  the 
kind  which  I  have  alluded  to — that  is  to  say,  either 
a  mistake  of  fact,  which  I  do  not  think  there  was 
here,  or  that  the  parties  were  not  ad  idem,  and 
that  he  was  compromising  or  thinking  he  wa» 
compromising  one  thing  whilst  he  inadvertently 
expi-essed  himself  so  as  to  enlarge  the  subject- 
matter  of  the  compromise — it  is  aJmost  a  matter 
of  course  to  set  that  compromise  aside  and  not 
to  hold  the  client  bound  to  it.     It  appears  to  me, 
therefore,  that  this  case  is  made  out,  and  that  the 
plaintiff  is  entitled  to  an  order  that  the  accounts- 
shall  be  taken  under  Homer,  J.'s  judgment  with- 
out  regard  to   this    signed    consent.  ,  Now,  as. 
regards  the  coste,  that  is  a  very  difficult  matter. 
It  is  obvious  to  my  mind  that  there  has  been  a. 
misapprehension,  and   a  misapprehension  upon 
the  part  of  the  plaintiff  and  his  counsel,  but  that 
the  defendante  and  their  counsel  were  under  no 
misapprehension  except  in  supposing   that  the 
plaintiff  was  ad  idem  with  them.    The  plaintiff 
ought  to  pay  the  coste  of  the  summons  and  of 
the  application,  and  of  the  hearing  before  the 
official  referee  to  set  that  blunder  right.     It  waa 
his  blunder.    The  order  of  Kekewich,  J.  of  course 
must  be  discharged,  and  we  think  that  it  ought 
to  be  discharged  in  Mo,  and  that  there  should 
be  no  costs  of  either  side  either  of  the  applica- 
tion to  him  or  of  the  appeal  to  us.    We  take  that 
to  be  as  near  justice  in  the  matter  of  coste  as  is 
possible.    It  is  quite  impossible  to  make  an  order 
as  to  coste  which  shall  be  mathematically  accurate 
and*  just.    But,  dealing  with  it  as  a  matter  of 
convenience,  we   think   that  that   is   fair  and 
ri^t. 

IjOPES,  L.J. — ^I  have  very  little  to  add  in  this 
case.    The  matter  we  had  to  consider  was  a  most 
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involved  state  of  tbiogs.    It  was  most  difficult 
and  complicated,  and  a  matter  for  grave  con- 
sideration, but,  after  very  careful  consideration, 
I,  with   the  other  members  of  the  court,  have 
come  to  the  conclusion  that  the  learned  counsel 
were  not  ad  idem  with  regard  to-  this  compro- 
mise.   I  am  of  opinion   that  they  had  different 
views    in   tbeir   minds   as  to    the    meaning  of 
the    compromise    at    the    time    when    it    was 
signed.    It  has  never  been  formulated  or  per- 
fected   in    any    way.      Mr.    Levett,    I    think, 
thought    that    there   were    trade    discounts — I 
mean    indisputable   trade  discounts — and   that 
snch  indisputable  trade  discounts  were  not  to  be 
covered   or   affected    by  this  compromise.     He 
thonght  it  was  to  extend  to  what  I  will  call  boiui 
Jide  cash  discounts  and  doubtful  ones  only.    On 
the  other  hand,  I  have  not  the  slightest  doubt 
that  Mr.  Reed  thought  that  the  compromise  was 
to  cover  all  discounts,  and  that  there  were  not 
any  discounts  at  all,  either  large  trade  discounts 
or  otherwise,  that  were  in  dispute.    It  seems  to 
me,  therefore,  that  the  learned  counsel  approached 
the  compromise  from  different  directions.     They 
had  different    views    as    to    the    subject-matter 
which  was  to  be  affected  by  that  compromise.    If 
that  is  so,  there  is  plenty  of  authority  for  the 
court  doing  that  which  it  is  about  to  do,  namely, 
set  aside  the  compromise.     What  was  said   by 
MaJlns,  V.C.  in  Holt  v.  Jesse  (ubi  svj}.]  appears  to 
me  to  be  very  applicable,  assuming  that  I  am 
correct  in  the  conclusion  which  I  hare  arrived 
at,  namely,  that  the   learned  counsel  were  not 
ad  idem.    I  find  in  that  case  (p.  183)  this  passage  : 
"Therefore    I   entirely   concur    with   what    the 
Master  of  the  Rolls  has   said  in   the  passage 
which  Mr.  Kekewich  has  pressed  upon  me,  and 
I    also  would   desire  to    say  this,   that   where 
there  has  been  a  misapprehension  on  the  part  of 
counsel,  where  the  case  has  been  complicated  or 
difficult,  where  either  the  materials  have  not  been 
sufficiently  before  the  counsel,  or  being  before  him 
he  does  not  fully  comprehend  them,  or  may  be 
exctised  for  not  having  comprehended  them,  and 
consent  has  been  given  prejudicial  to  the  client, 
I  should  entirely  agree  with  the  observation  of 
the  Master  of  the  Rolls :  '  If  the  counsel  says,  I 
made  a  concession  under  a  misapprehension,  it 
never  has  been,  and  I  trust  it  never  will  be,  the 
conrse  of  the  court  to  bind  the  counsel  to  that 
mistake.' "     Then  the   leamied  Vice- Chancellor 
goes  on  in  his  own  words :  "  I  say  precisely  the 
same  thing  in  precisely  the  same  terms,  that,  if 
consent  has  been  given  under  a  misapprehension 
or  from   a    misstatement  or   want  of  materials, 
and  if  all  the  information  which  counsel  ought  to 
have  when  he  gives  a  consent  is  not  befoi-e  him, 
it  never  has  been  the  rule  of  this  court,  and  I 
also  trust  it  never  will  be  the  rule  of  this  court, 
that  the  unfortunate  client  should  be  bound  by 
ench  misapprehension."     I  am  of  opinion  that 
there  was  a  misapprehension  here  such  as  I  have 
described,  and  that  this  compromise  ought  to  be 
set  aside.    I  also  agree  with  what  has  been  said 
by  my  learned  brother  with  regard  to  the  costs. 

RioBT,  L.J. — 1  am  of  the  same  opinion.  If 
this  were  an  attempt  to  get  rid  of  a  compromise 
because  it  turned  out  to  be  pecuniarily  very 
onerous  to  the  parties  seeing  relief,  I  think  it 
onght  not  to  be  entertained,  or  at  any  rate  it 
ought  not  to  succeed.  But  I  do  not  look  upon  it 
in  that  light  at  all.    I  consider  that  it  is  made 


quite  plain  that  Mr.  Lerett,  in  signing  that  docu- 
ment, had  not  present  to  his  mind  that  it  was 
intended  to  cover  every  conceivable  case,  but  that 
he  thought  that  he  was  compromising  doubtful 
cases  only,  and  not  of  course  giving  up  some 
things  that  were  not  doubtful  but  plain.  If  that 
were  the  real  state  of  his  mind — and  I  am  satisfied 
it  was — then  the  compromise  was  thought  by  one 
party  to  have  been  more  extensive  than  the  other 
party  intended  it  to  be ;  that  is  to  say,  they  were  not 
agreed  upon  the  subject-matter  of  the  compro- 
mise. In  that  case  I  conceive  it  is  right  that  the 
compiTomise  should  be  dealt  with  as  if  it  had  never 
been  entered  into.  With  regard  to  the  costs,  Mr, 
Levett  quite  frankly  said  it  was  his  mistake,  and 
so  undoubtedly  it  was.  Well,  in  that  case  he 
goes  to  the  official  referee,  and  if  the  official 
referee  had  decided  in  his  favour,  I  think  he 
might  veiy  well  have  made  him  pay  the  costs, 
inasmuch  as  it  was  a  difficulty  raised  by  his  want 
of  clear  apprehension  as  to  what  he  was  supposed 
to  be  doing.  If  our  view  be  correct  of  course  the 
official  referee  ought  to  have  given  that  relief. 
After  that  it  becomes  a  mistake,  as  it  wera,  of 
the  official  referee,  and  we  think  also  that 
Kekewich,  J.  did  not  make  the  right  order.  I  do 
not  think  that  it  is  right  to  make  the  applicant 
pay  the  costs  either  of  the  hearing  before  Keke- 
wich, J.  or  of  that  before  this  court.  That  is 
quite  a  different  thing  from  saying  he  should  get 
them,  because  after  all  this  particular  litigation 
has  been  caused  by  a  mistake,  and  the  nearest 
approximation  to  justice  appears  to  be  that  the 
applicant  should  pay  the  costs  before  the  official 
referee,  and  that  there  should  be  no  costs  of 
either  side.  ^^^^^  „j^^^^ 

Solicitor  for  the  appellant,  Herbert  Bentwitch. 
Solicitors  for  the  respondents,  McKenna  and 
Co. 


Aug.  5  and  6. 

(Before  Lindlet,  Lopes,  and  Riqbt,  L. JJ.) 

CsosLAND  V.  Wbiolbt.  (a) 

APFEAI.  FBOM  THE  CHAJTCEBT  DIVISION. 
Life  assurance — Policies  for  benefit  of  teife  and 
children — Domicile  of  assured — Foreign  asswr- 
anee  company — Lex  loci  contractus — Lex  loci 
solutionis. 
Policies  of  assurance  on  his  life  were  effected  by  a 
domiciled  Englishman  with  an  A^neriean  assur- 
ance  company  through  their  English  branch 
office.  The  moneys  assured  were  expressed  to  he 
payable  to  the  wife  of  the  assured,  for  her  sole  use 
if  living,  "  in  conformity  with  the  statute,"  and, 
if  not  living,  to  the  chudren  of  the  assured,  or 
their  guardian  for  their  use,  or  if  there  should  be 
no  such  children  surviving,  then  to  the  executors, 
ad/ministrators,  or  assigns  of  the  assured. 
Held  {affirming  the  decision  of  Kekewich,  J.,  ante 
p.  60),  that  the  policies,  in  accordance  vrith  the 
intention  of  the  parties,  miut  be  construed,  so  far 
as  related  to  the  distribution  of  the  assurance 
moneys,  in  accordance  loith  the  lex  loci  solu- 
tionis, the  law  of  the  place  of  domicile  of  the 
assured. 
Held  also  (reversing  the  decision  of  Kekewich,  J.), 
thai  aU  the  children  of  the  assured  took  vested 
interests  as  tenants  in  common. 

{a)  Baportad  by  E.  A.  Scbatchlsy,  Ewi.,  Butlit«r4t-L»v. 
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BoBEBT  Skilbeck,  an  Englisliman  domiciled 
in  Torkshii-e,  effected  three  policies  of  assurance 
on  his  life  with  the  Equitable  Life  Assurance 
Society  of  New  York,  U.S.A.,  through  their  branch 
office,  in  London,  England. 

In  the  policies  the  moneys  assured  were,  in  con- 
^deration  of  annual  payments  to  be  made  at  the 
ofice  of  the  society  in  London,  expressed  to  be  pay- 
able to  Eliza  Jane  Skilbeck,  wife  of  RobeH  Skil- 
beck, for  her  sole  use  if  living,  in  conformity  with  the 
statute,  and  if  not  living  to  the  children  of  Robert 
Skilbeck,  or  their  guardian  for  their  use,  or,  if  there 
should  be  no  such  children  surviving,  then  to  the 
executors,  administi-ators,  or  assigns  of  Robert 
Skilbeck,  at  the  office  of  the  society  in  London, 
sixty  days  after  notice  and  the  proof  required  of 
the  death  of  Robert  Skilbeck  at  the  society's 
office  in  New  York. 

The  above  words  "in  conformity  with  the 
statute"  referred  to  a  statute  of  the  State  of 
New  York  relating  to  the  property  of  married 
women. 

E.  J.  Skilbeck  predeceased  her  husband  on  the 
3rd  Sept.  1892. 

At  tne  time  of  the  assurances  being  effected 
Robert  Skilbeck  had  two  children  only  (daughters) 
living,  one  of  whom  died  in  his  lifetime,  on  the 
12th  Sept.  1892,  intestate. 

Robert  Skilbeck  died  on  the  14th  Jan.  1894, 
whereupon  the  moneys  assured  were,  by  consent, 
paid  to  the  surviving  daughter  F.  A.  "Wrigley. 

This  action  was  brought  by  John  Pearson 
Crosland,  the  husband  and  administrator  of  the 
deceased  daughter,  against  P.  A.  Wrigley,  by 
which  he  claimed  one  half  of  the  moneys  paid 
under  the  policies  to  F.  A.  Wrigley. 

The  questions  raised  were  :  First,  whether  the 
provisions  of  the  policies  were  to  be  construed 
according  to  the  law  of  England,  the  domicile  of 
the  assured,  where  the  assurance  moneys  were  to 
be  paid ;  or  according  to  the  law  of  the  State  of 
New  York,  the  domicUe  of  the  society.  Secondly, 
whether,  according  to  the  law  of  the  country 
which  governed  the  contract,  the  two  daughters 
shared  as  tenants  in  common  or  as  joint  tenants ; 
or  whether  the  children  entitled  to  share  in  the 
assurance  moneys  were  only  such  as  survived  the 
assured,  the  effect  of  which  latter  construction 
would  be  to  vest  the  whole  of  the  assurance 
moneys  in  the  defendant. 

On  the  30th  May  1894  the  action  came  on  for 
trial  before  Kekewich,  J.,  when  his  Lordship 
decided  {ante,  p.  60)  that  the  policies  must  lie 
constmed  in  accordance  with  the  law  of  the  place 
of  domicile  of  the  assured ;  and  that,  on  the  con- 
struction of  the  policies,  "children"  meant 
children  surviving  the  assured,  so  that  the 
defendant  was  entitled  to  the  whole  of  the 
assurance  moneys. 

From  that  decision  the  plaintiff  now  appealed. 

Marten,  Q.C.  (with  him  Vaughan  Hawkins)  for 
the  appellant. — The  first  question  is,  whether  the 
law  applicable  to  this  case  is  the  law  of  the  place 
where  ,the  contract  was  made,  that  is  to  say,  the 
law  of  the  State  of  New  York,  the  domicile  of  the 
assurance  society ;  or  the  law  of  this  country,  the 
domicile  of  the  assured.  I  submit  that,  if  it  is  held 
that  English  law  is  applicable,  the  two  daughters 
became  entitled  on  the  death  of  their  mother  as 
tenants  in  common;  and  that  therefore  the 
appellant,  as  legal  personal  representative  of  the 
deceased  daughter,  shares  in  the  policy  moneys 


equally  with  the  surviving  daughter,  the  respon. 
dent.     [He  was  stopped  by  the  Court.] 

Benshaw,  Q.C.  and  W.  A.  Feck  for  Mrs. 
Wrigley. — ^We  contend  that  this  case  is  governed 
by  uie  lex  loci  solutionis,  that  is,  by  English  law. 
The  authority  of  Ex  parte  Dever ;  Be  Suse  anA 
Sebeth  (18  Q.  B.  Div.  660)  disposes  of  any 
difficulty  which  may  be  attributed  to  the  words- 
"  in  conformity  with  the  statute."  English  law 
is  applicable  to  this  case,  the  locus  solutionis  being- 
in  this  country : 

Hamlyn  r.  Taliiler  Distillery,  71  L.  T.  Bep.  1 ; 
(1894)  A.  C.  202. 

The  respondent  is  alone  entitled  to  the  policy 
moneys,  for  she  only  survived  till  the  date  of 
distribution,  that  is,  the  death  of  the  assured. 
If  our  contention  is  wrong  as  regards  that,  w& 
say  that  the  children  became  entitled  as  joint 
tenants,  and  therefore  the  share  of  the  deceased 
daughter  survived  to  the  respondent : 

ITtnn  V.  Fenwici,  11  Beav.  438,  441 ; 
Stevetis  V.  Pyle,  30  Beav.  284. 

No  reply  was  called  for. 

LiNDLET,  L.J. — I  cannot  quite  construe  this 
policy  as  Kekewich,  J.  has  done.  It  is  a  curious 
document.  It  is  a  policy  of  assurance  and  a 
voluntary  post-nuptial  settlement  in  one.  [Hia 
Lordship  read  the  policy  and  stated  the  facts  of 
the  case  and  continued :]  The  words  "  in  con- 
formity with  the  statute  refer  to  a  statute  of  the^ 
State  of  New  York  relating  to  the  property  of 
married  women.  Those  words  mean,  therefore,  in 
accordance  with  American  law.  That  is  th& 
policy  part  of  the  document,  but  is  not  the  part  of 
the  document  with  which  we  are  concerned.  We 
are  concerned  with  the  voluntary  post-nuptial 
settlement  part.  We  have  to  ascertain  the  fame 
consbmction  of  that  part.  First  of  all,  I  do  not 
think  that  American  law  has  anything  to  do  with 
it,  and  in  that  I  agree  with  the  view  taken  by 
Kekewich,  J.  It  is  a  voluntary  post-nuptiiu 
settlement  by  a  married  man  of  a  policy  of 
assurance  on  his  own  life  for  the  benefit  of  his- 
wife  and  children.  It  is  a  settlement  of  the 
moneys  assured  by  the  policy  in  trust  to  pay  the 
same  to  the  wife  for  her  sole  use.  If  she  is  alive 
she  is  to  have  the  policy  moneys  for  her  sole  use. 
If  she  is  "bot  alive  then  the  trust  is  to  pay  the 
policy  moneys  to  the  children  of  the  assured  for 
their  use.  The  trust  is  to  pay  to  his  children,  not 
her  children,  nor  even  his  children  by  her.  So  far, 
therefore,  as  it  is  a  voluntary  settlement  on  his. 
children,  it  includes  all  his  children.  Consequently 
any  children  by  his  wife  Eliza  Jane  Skilbeck  or 
any  other  wife  would  be  benefited.  That  shows, 
that  the  children  to  be  benefited  may  not  all  come 
into  existence  until  after  the  wife  is  dead.  Then 
another  case  is  provided  for :  If  when  the  policy 
falls  in  there  be  no  children  surviving,  then  the 
policy  moneys  are  to  be  payable  to  the  executors- 
of  the  assured.  What  is  the  effect  of  that  P  All 
his  children  are  to  take — ^not  necessarily  those 
surviving  the  wife,  nor  those  surviving  him. 
They  all  take  vested  interests.  That  is  what  it 
says.  So  far  I  am  in  no  doubt.  Then  the  ques- 
tion is,  whether  the  childrrai  take  as  tenants  in. 
common  or  as  joint  tenants.  On  this  point  we 
differ  from  Kekewich,  J.  In  my  opinion  all  the 
children  of  the  assured  take  vested  interests  aa 
tenants  in  common,  subject  to  being  divested  if 
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none  sarrive  the  assured.    The  appeal  must  there- 
lote  be  allowed  as  to  this  part  of  the  case. 

Lopes,  L.  J. — ^It  is  only  the  settlement  part  of 
this  po)ic7  that  we  are  concerned  with.  The 
limitations  are  not  clear,  but  I  must  construe 
them  according  to  the  language  used.  It  seems 
to  me  that  all  the  children  of  the  assured  are  to 
take  vested  interests  subject  to  be  divested  if  none 
isnrvire  the  assui-ed.  If  none  take,  then  the 
policy  moneys  are  to  go  over  to  the  executors  of 
the  assured.  That  is  the  best  construction  that  I 
«an  put  on  the  language  of  the  policy.  Then  do 
the  children  take  as  tenants  in  common  or  as 
joint  tenants  P  I  think  that  they  take  as  tenants 
in  common.  Therefore  the  Bvirviving  daughter  of 
the  assured  and  the  legal  personal  representative 
of  the  other  daughter  who  has  died  will  share 
equally  in  the  policy  moneys. 

BiOBT,  li.J.  delivered  judgment  to  the  same 

**«=''  Order  varUd. 

Solicitors  for  the  appellant,  Bamsden,  Radcliffe, 
and  Co.,  agents  for  Bamsden,  Sykes,  and  Bamsden, 
Hnddersfield. 

Solicitors  for  the  respondent,  Iliffe,  Henley,  and 
Smei,  agents  for  Laycock,  Dyson,  and  Laycock, 
Hndder^eld. 


Friday,  July  19. 

(Before  Kay  and  Smith,  L.JJ.) 

Falmeb  v.  Bsahlst.  (a) 

AFPEAL  FBOM   THE  (JUEBN'S  BENCH   DIVISION. 

Lmdlord  and  Uwint — Distress — Suspension  of 
right  to  distrain — Bill  of  exchange  given  for 
rmt— Agreement  to  suspend  right  to  distrain. 

^e  taking  by  a  Umdlord  of  a  hill  of  exchange 

from  his  teruint  for  rent  is  evidence  of  an  agree- 

wwf  hy  the  landlord  to  suspend  his  right  of 

distress  for  that  rent  until  ilie  bill  has  become 

payable. 

7ei8  was  an  apx>eal  by  the  defendant  from  the 

judgment  of  the  Divisional  Court  (Wright  and 

Kennedy,  JJ.)  ordering  a  new  trial  of  the  action 

■which  had  been  tried  by  the  judge  of  the  County 

Court  at  Leicester. 

This  was  an  action  of  replevin.  The  defen- 
^t  was  the  landlord  of  certain  premises  which 
W  been  demised  by  him  to  one  Knight,  as 
jearlj  tenant,  at  a  rent  of  801.  a  year,  payable 
Quarterly  on  the  usual  quarter-days.  The  rent 
one  at  Christmas  1894  was  not  paid,  and  on  the 
Hth  Feb.  1895,  Knight,  upon  the  suggestion  of 
the  defendant,  gave  the  defendant  a  bill  of 
exchange  for  40/.,  payable  two  months  after  date, 
^respect  of  the  rent  which  had  become  due  at 
^listmag  1894,  and  of  the  x«nt  which  would 
wcome  due  and  payable  on  the  following  25th 
March. 

On  the  20th  Feb.  1895  Knight  made  an  assign. 
^nt  to  the  plaintiff  of  all  nis  property  for  the 
«nefit  of  his  creditors. 

On  the  19th  March  the  defendant  distrained 
for  the  quarter's  rent  due  at  Christmas  1894. 

The  plaintiff  brought  an  action  of  replevin  in 
™e  County  Court.  At  the  hearing  of  this  action 
**iow  the  County  Court  judge  and  a  jury,  the 
^^  judge  held  that  the  mere  giving  of  the 

<•!  Kqwrled  Vj  }.  H.  Wliuxiis,  Eiq.,  BarrUter-at-liwl 


biU  of  exchange  was  no  evidence  of  an  agree- 
ment by  the  landlord  to  suspend  his  right  of 
distress,  upon  the  authority  of  the  case  of  Davis 
V.  Gyde  (2  A.  &  E.  623),  and  withdrew  the  case  from 
the  jury,  and  entered  judgment  for  the  defen- 
dant. 

Upon  appeal  to  the  Queen's  Bench  Division, 
the  Court  (Wright  and  Kennedy,  JJ.)  made  an 
order  directing  a  new  trial.  Leave  to  appeal  was 
given. 

The  defendant  appealed. 

T.  H.  Walker  for  the  appellant. — The  mere  fact 
that  the  tenant  gave,  and  the  landlord  accepted, 
a  bill  of  exchange  for  the  rent  which  was  in  arrear 
is  no  evidence  of  an  agreement  by  the  landlord  to 
suspend  his  remedy  by  distress  during  the  currency 
of  thebiU: 

Davis  V.  Gyde,  2  A.  &  E.  623. 
There  must  be  some  other  evidence  that  there 
was  such  an  agreement.    The  bill  of  exchange 
was  only  a  coUateral   security,   and,  though  it 
might  suspend  the  right  of  action  for  the  rent  in 
arrear,  it  could  not  affect  the  right  of  distress. 
The  case  of  Baker  ▼.  Walker  (14  M.  &  W.  465)  is 
not  applicable.    He  referred  also  to 
Drake  v.  llxtcheU,  3  East,  251 ; 
Davidson  v.  ^llen,  20  L.  Bap.  Ir.  16. 

A.  T.  Toller,  for  the  respondent,  was  not  called 
upon  to  argae. 

Kat,  L.  J. — ^In  this  case  I  am  of  opinion  that  we 
ought  to  uphold  tho  decision  of  uie  Divisional 
Court.  The  defendant  took  a  bill  of  exchange  for 
rent  in  arrear,  and  for  the  rent  for  the  current 

Snarter,  which  bill  became  due  and  payable  after 
de  expiration  of  the  current  quarter.  Upon  that 
bill  he  would  have  a  proper  remedy  for  the  rent 
due  to  him.  It  may  be  inferred  from  that,  that 
the  landlord  agreed  that  his  remedy  by  distress 
should  be  suspended  upon  the  bill  being  given. 
The  taking  of  the  bill  of  exchange  is  some  evi- 
dence of  such  an  agreement ;  I  do  not  say  that 
it  is  conclusive  evidence.  That  being  so,  the 
County  Court  judge  ought  not  to  have  withdi-awn 
the  case  from  the  jury,  and  all  the  facts  ought  to 
have  been  left  to  the  jury,  including  the  met  of 
the  taking  of  the  bill  of  exchange.  As  to  the 
case  of  Davis  v.  Gyde  (ubi  sup.),  that  case  was 
decided  upon  demurrer  to  a  plea  that  a  pro- 
missory note  not  then  due  had  been  given  for 
rent.  It  was  not  averred  that  the  note  was 
accepted  in  satisfaction,  or  that  by  special  agree- 
ment it  suspended  the  right  of  distress,  and  the 
plea  was  held  to  be  insufficient.  It  was  not  de- 
cided that  the  giving  of  a  bill  or  note  was  no 
evidence  of  such  an  agreement,  if  such  an  agree- 
ment had  been  averred.  The  order  of  the 
Divisional  Court,  directing  a  new  trial,  was  there- 
fore right,  and  this  appeal  must  be  dismissed. 

Smith,  L.J. — It  is  not  necessary  for  us  to  over- 
rule the  case  of  Davis  v.  Gyde  (ubi  tup.),  which 
was  rightly  decided  upon  the  pleadings  as  they 
stood.  In  that  case  it  was  held  that  the  aver- 
ments in  the  plea  were  insufficient,  because  it  was 
not  averred  that  the  note  was  taken  in  satisfaction, 
or  that  there  was  any  agreement  to  suspend  the 
right  of  distress.  In  Baker  v.  Walker  (ubi  sup.) 
Parke,  B.  said,  "  where  a  man  who  has  a  judgment 
debt" — and  rent  is  on  the  same  footing  as  a  judg- 
ment debt — "  takes  from  his  debtor  a  promissory 
note  for  the  amount  payable  at  a  certain  time,  it 
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must  be  inferred  that  he  thereby  entered  into  an 
agreement  to  suspend  his  remedy  for  that  period." 
It  is  clear,  therefore,  that  it  may  be  inferred  that 
there  was  such  an  agreement,  and  that  is  suffi- 
cient to  make  it  necessary  to  leave  the  question 
to  the  jury.  It  cannot  be  that,  in  the  absence 
of  other  evidence  than  the  giving  of  the  bill,  it 
must  be  held  that  the  bill  was  taken  as  collateral 
security  only.    The  appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Tibbitts  and  Tichner, 
for  Harvey  and  Clarke,  Leicester. 

Solicitors  for  the  respondent,  Pitman  and  Sons, 
for  Hadley,  Partridge,  and  Waring,  Leicester. 


July  17  and  30. 

(Before  Lord  Eshee,  M.R.,  Kay  and 

Smith,  L-JJ.) 

Meteopolitan  Disteict  Railway  Company 

V.  Fulham  Vestky.  (a) 
Metropolis  Management  Acts — Paving  new  street 
— Apportionment  of  expenses — Mode  of  a^or- 
tionment — Discretion  of  local  authority — metro- 
polis Local  Management  Act  1862  (25  &  26  Vict, 
c.  102).  s.  77. 
In  apportioning  the  expenses  of  paving  a  new  street 
among   the  owners   of    land  abutting    thereon, 
under  sect.  77  of  the  Metropolis  Management  Act 
1862,  the  local  authority^  have  a  discretion  as  to 
the  mode  of  apportionment,  and,  if  made  bon& 
fide,  the  apportionment  cannot  he  questioned. 
This  -was  an  appeal  by  the  Metropolitan  District 
Railway  Company  from  the  judgment  of   the 
Divisional  Court   (Grantham  and  Wright,  JJ.) 
upon  a  case    stated   by  a  metropolitan   police 
magistrate. 

The  vestry  of  Fulham  summoned  the  Metro- 
politan District  Railway  Company  for  nonpay- 
ment of  a  sam  of  money  chai-ged  on  them  as 
owners  of  certain  lands  abutting  on  a  new  street, 
in  respect  of  the  expenses  of  certein  paving  works 
to  be  carried  out  under  the  provisions  of  the 
Metropolis  Management  Acts. 

Upon  the  hearing  of  the  summons  before  a 
metropolitan  police  magistrate,  it  was  proved  that 
certain  persons  were  charged,  as  owners  of  land 
abutting  upon  the  new  street,  with  amounts 
representing  two-thirds  of  the  estimated  expense 
of  paving  the  footway  and  one-half  of  the  carriage- 
way opposite  to  and  adjoining  their  respective 
lands ;  that  this  charge  was  made  pursuant  to  a 
resolution  of  the  vestry  that  it  was  just  and 
expedient  to  make  it ;  and  that  the  Metropolitan 
District  Railway  Company  were  charged  as 
owners  of  land  abutting  on  the  street  with  an 
amount  representing  the  full  estimated  expense 
of  paving  the  footpath  and  one-half  of  the 
carriage-way  opposite  to  and  adjoining  their  land. 
The  appellant*  objected  that  the  apportionment 
was  bad ;  but  the  magistrate  made  an  order  for 
payment  of  the  amount  charged  upon  the  ap- 
pellants. 

Upon  a  case  stated  by  the  magistrate,  the  Divi- 
sional  Court  (Grantham  and  Wnght,  J  J.)  affirmed 
the  order  of  the  magistrate. 

The  Metropolitan  District  Railway  Company 
appealed. 

(a;  Hcported  hj  }.  H.  Williahs,  Ktq.,  Barrinter-u-Law. 


Courthope  Munroe  for  the  appellants. — The 
Metropolis  Local  Management  Act  1862,  by 
sect.  77,  empowers  the  local  authority,  in  appor- 
tioning the  expenses  of  paving  a  new  street,  to 
charge  the  owners  of  land  in  a  less  proportion 
than  the  owners  of  houses.  This  enactment  was 
passed  in  order  to  make  the  owners  of  land  liable 
to  contribute  to  the  expenses  of  paving  a  new 
street,  as  well  as  the  owners  of  houses,  and  then 
further  provides  that  owners  of  land  may  be 
charged  in  a  less  proportion  than  owners  of 
houses : 

Flumstead,  Board  of  Works  v.  British  Land  Com- 
pany, 32  L.  T.  £ep.  94;  L.  Bep.  10  Q.  B.  203. 
If  the  local  authority  have  a  general  discretion  as 
to  the  way  in  which  they  will  apportion  such 
expenses,  then  the  latter  provision  of  sect.  77 
would  be  quite  unnecessary.  When  the  vestry 
have  fixed  the  proportion  in  which  owners  of 
land  and  owners  of  houses  are  to  be  charged. 
then  the  expenses  must  be  apportioned  rateaMy 
among  the  owners  in  each  class.  The  case  of 
Stotesbury  v.  Vestry  of  St.  Giles  (59  L.  T.  Bep. 
473),  in  which  it  was  held  that  the  local  authority 
had  a  general  discretion,  was  wrongly  decided  and 
ought  to  be  overruled.  The  action  of  the  local 
authority  in  apportioning  the  expenses  can  be 
appealed  against : 

Whitchurch  V.  Fulham  Board  of  Works,  13  L.  T. 
Bep.  631 ;  L.  Bep.  1  Q.  B.  233  ; 

Reg.  V.  Marsham,  65  L.  T.  Bep.  778 ;  (1892)  1  Q.  Bw 
371; 

Stroud  V.  Wandsworth  District  Board  of  Works,  70 
L.  T.  Bep.  190 ;  (1894)  2  Q.  B.  1. 
Channell,  Q.C.  and  R.  Cunningham  Glen  for  the 
i-espondents. — The  local  authority  have  a  discre- 
tion as  to  the  mode  in  which  the  expenses  of 
paving  a  new  street  shall  be  apportioned  There 
is  nothing  in  sect.  77  of  the  Act  of  1862  to  restrict, 
that  discretion,  and  there  is  no  statutory  provision 
of  any  kind  under  which  a  local  authority  in  the 
metropolis  are  directed  to  apportion  according  to 
frontage  or  in  any  other  way.  The  case  of 
Stotesbury  v.  Vestry  of  St.  Giles  {ubi  sup.)  governs. 
this  case,  and  was  rightly  decided.  The  appor- 
tionment of  expenses  made  by  a  local  authority 
cannot  be  made  the  subject  of  appeal  in  any  conrt' 
upon  the  ground  that  it  is  unequal : 

yeshUt  v.  Greenwich  Board  of  Works,  32  L.  T.  Bep. 
762  ;  L.  Rep.  10  Q.  B.  465 ; 

Dart*  V.  Board  of  Works  for  Oreenwich  District,  7i 
L.  T.  Bei).  674  ;  (1895)  2  Q.  B.  219. 
Courthope  Munroe  replied.         ^^^  ^^^  ^„_ 

July  30, — ^The  following  judgments  were  read : — 
Kay,  L.J. — Before  the  passing  of  the  Metro- 
polis Local  Management  (Amendment)  Act  1862, 
the  local  authority  intrusted  by  the  Metropoli» 
Local  Management  Act  1855  with  the  dnty  of 
paving  a  new  street,  and  recovering  the  expenses, 
from  the  owners  of  the  houses  forming  such 
sti-eet,  had  no  power  to  charge  the  owners  of  land 
abutting  on  the  street,  nor  any  express  power  of 
apportioning  the  expenses.  Tne  object  of  sect.  77 
of  the  first-mentioned  Act  was  to  supply  these 
deficiencies  in  the  power  of  the  local  authority. 
The  question  in  this  case  is  whether,  when  an 
apportionment  has  been  made  in  which  some 
owners  of  land  have  been  charged  with  a  larger 
proportion  of  the  expenses  than  others,  the  mait:ia- 
trate,  or  the  High  Court,  in  the  absence  of  bona 
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Jide$   hare   any  riglit   to    interfere.      In    other 
worda,  does  the  Act  impose  an  obligation  upon 
"the    local    authority    to    make    the   apportion- 
ment  rateably,  or  upon    any  other  principle  ? 
At   once   the   question    arises,  what   is    meant 
1>y  rateably  or  principle  ?    Is  the  apportionment 
"to  be  according  to  length  of  frontage,  value  of 
land,  or  what  is  to  be  the  basis  of  it?     Length 
■of  frontage  can  hardly  be  in  all  cases  the  basis. 
One  owner  might  have  land  only  a  few  yards  deep 
on  which  no  valuable   building   could   ever  be 
'erected.    The  next  might,  with  the  same  frontage, 
bare  a  considerable  depth  of  land  which  miglit 
"be  available  for  the  erection  of  large  buildings, 
and  might  be  of  much  greater  value.    I  should 
■expect  that  the  Legislature  would  leave  a  large 
discretion  in  the  local  authority  to  consider  all 
the  circumstances  of  each  case,  and  make  what 
would  be,  in  their  opinion,  a  fair  apportionment 
liaving  regard  to  all  such  considerations.    The 
appellants  are  owners  of  land  adjoining  a  new 
street  in  the  parish  of  Fulham.     They  complain 
"that,  in  the  apportionment  of  the   expenses  of 
paving  that  street,  other  owners  of  land  abutting 
upon  the  street  have  been  charged  only  two- 
thirds  of  the  estimated  expense  of  paving  the 
footpath  and  half  the  carriage-way  opposite  their 
irespective  pieces  of  land,  whereas  the  appellants 
have  been  charged  with   the  full   cost  of   the 
paving  opposite  their  land.    Sect.  77  of  the  Act 
of    lo82    provides,    first,    that    the    owners    of 
land    abutting   upon    a   new   street   "  shall    be 
liable  to  contoibute  to  the  expenses  or  estimated 
expenses  of  paving  the  same  as  well  as  the  owners 
of  nouses  therein."    It  is  not  said  whether  the 
oontribution  is    to   be  according   to    length  of 
frontage,  value  of  land,  or  what  is  to  be  the  ratio. 
But  the  next  words   do  create  some  difficulty, 
■"  provided  that  it  shall  be  la'B'f ul  for  the  vestry  or 
■district  board  to  charge  the  owners  of  land  in  a 
leas  proportion  than  the  owners  of  house  property, 
should  they  deem  it  just  and  expedient  so  to  do," 
and  any  such  costs  or  expenses  are  to  be  appor- 
tioned by  the  vestry  or  board.    The  proviso  seems 
to  imply  that  the  vestry  could  not  have  charged 
the  owners  of  land  in  a  less  proportion  than  the 
owners  of  houses  without  that  express  pro'i'ision. 
In  other  words,  that  the  statute  means  owners  of 
bouses  and  land  must  prima  facie  be  charged 
rateably,  but,  as  between  land  and  houses,  land 
may  be  charged  in  a  less  proportion  than  houses. 
Therefore  it  is  argued,  as  between  owners  of  houses 
and  as  between  owners  of  land,  the  charge  must 
l>e  rateable,  though  the  one  set  of  owners  may  be 
oharged  in  a  less  proportion  than  the  other  set. 
The  charge  upon  each  set  must  be  rateable  inter 
■se.     But  the  difficulty  still  remains,  what  does 
rateable  mean.    The  word  is  not  used  in  the  Act ; 
but,  if  implied,  it  must  be  intended  that  the  local 
authority  is  not  to  divide  the  charge  according  to 
length  of  frontage  only.    No  express  principle  of 
division  is  laid  down.    It  seems  to  me  that  this 
is    intentionally  avoided    for  the  very  purpose 
of  giving  the  local  authority  a  large  discretion. 
In    Stroud    v.    Wandtworth   District   Board    of 
Works  («*t  »up.)  the   Court  of  Appeal  had  to 
consider   the    3rd    section    of    the    Metropolis 
Management  (Amendment)  Act  1890,  which  em- 
powered the  local  authority  from  time  to  time  to 
execute  "  any  necessary  works  of  repair  "  upon  a 
carriage-road ;   and  upon  a  consideration  of  the 
scheme  and  obiect  of  these  Acts  the  court  came 


to  the  conclusion  that,  although  that  was  not 
expressed  in  distinct  words,  the  necessary  impli- 
cation was  that  the  question  whether  the  repair 
was  necessai-y  or  not  was  left  to  the  discretion  of 
the  local  authority,  and  that  the  magistrate  or 
court  could  not  interfere.  In  Stotesbury  v. 
Vestry  of  St.  Giles  {ubi  sup.)  the  same  question 
that  arises  in  the  case  before  us  came  before  a 
Divisional  Court.  The  difficulty  upon  the  words 
of  sect.  77,  to  which  I  have  refen-e^,  does  not 
seem  to  have  impressed  the  Divisional  Court, 
although  it  is  noticed  in  the  judgment  of  one  of 
the  learned  judges.  They  held  that  a  bond  fide 
apportionment  among  different  owners  of  land 
could  not  be  interfered  with  by  the  magistrate. 
In  my  opinion,  a  large  discretion  as  to  apportion- 
ment is  intentionally  by  the  statute  vested  in  the 
local  authority,  and,  so  long  as  it  is  exercised  bond 
fide,  as  in  this  case,  the  magistrate  or  court  has  no 
jurisdiction  to  interfere. 

Smith,  L.J. — The  question  in  this  case  depends 
upon  what  is  the  true  meaning  of  sect.  77  of  the 
Metropolis  Local  Management  (Amendment)  Act 
1862  (25  &  26  Vict.  o.  102),  and  is,  whether,  when 
a  local  authority  has  paved  or  is  about  to  pave  a 
new  street  within  the  metropolis,  that  authority 
has  a  discretion  as  to  how  it  will  apportion  the 
expenses  of  so  doing  between  the  owners  of  land 
abutting  thereon,  or  whether   it   is    bound   to 
apportion    the    expenses    equally  between   each 
owner   of   land,   either   as   regards   frontage,  or 
i-ateable  value,  or  on  some  other  defined  principle, 
wholly  irrespective  of  the  varying  amenities  the 
different  plots  of  land  may  possess,  and  the  diffe- 
rent advantages  they  may  derive  from  the  paving 
of  a  new  street.    I  agree  that  an  apportionment 
made    by  a   local   authority   is   unimpeachable 
upon  appeal  in  a  court  of  law  (Nesbitt  v.  Green- 
wich Board   of    Works   {ubi   sup.),  unless   that 
authority  has  exceeded  its  jurisdiction  in  doing 
what  it  nas  done  :  {Beg.  v.  Marsham  (1892)  1  Q.  B. 
371.)    Unless,  therefore,  sect.  77  enacts  that  the 
local  authority  shall  have  no  discretion  as  to  how 
it  shall  apportion  the  expenses  of  paving  a  new 
street  between  the  abutting  landowners,  tnen  the 
apportionment  in  this  case  must  stand,  for  the 
local  authority  has  acted  within  its  jurisdiction  in 
apportioning  as  it  has  done  the  expenses  of  paving 
between  different  landowners.    Li  the  year  1855, 
by  the  Metropolis  Local  Management  Act  (18  &  19 
Vict.  c.  120),  s.  105,  it  was  enacted  that  the  owners 
of  houses  forming  a  new  street  shall  on  demand 
pay  to  the  local  authority  the  estimated  expenses 
of  paving  such  street.    This  section  in  no  way 
directs  in  what   manner  the  expenses  were  to 
be  borne  by  the  different  house  owners,  nor  did 
it  provide  for  any  apportionment  being  made 
by    the    local    authority    between    them.      So 
matters   rested   till   the  year  1862,   when  the 
Act    of    1855    was    amended    by   the    Metro- 
polis Local  Management  (Amendment)  Act  of 
that  year  (25  &  26  Vict.  c.  102).     By  sect.  77 
of  this  Act,  owners  of  land  abutting  upon  a  new 
street  were  placed  under   contribution  towards 
these  paving  expenses  as  owners  of  houses  had 
theretofore   been,  and  the  section    enacts  that, 
"when  any  vestry  or  district  board  under  the 
powers  of  the  Act  of  1855  had  paved  or  were  about 
to  pave  any  new  street,  the  owners  of  the  land 
abutting  upon  such  street  should  be  liable  to  con- 
tribute to  the  expenses  or  estimated  expenses  of 
paving  the  same  as  well  as  the  owners  of  houses 
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therein ;  provided  that  it  should  be  lawful  for  the 
vestry  or  district  board  to  charge  the  owners  of 
land  in  a  less  proportion  than  the  owners  of 
house  property,  should  they  deem  it  just  and 
expedient  so  to  do,"  and  any  such  expenses  should 
be  apportioned  by  the  vestry  or  district  board, 
who  were  empowered  to  recover  the  same  from 
the  owners,  or,  at  their  discretion,  to  accept  pay- 
ment of  the  amount  apportioned  in  respect  of 
each  house  or  premises  by  instalments.  It  is 
clear  that  this  appoi'tionment  of  the  expenses  is 
to  be  made  between  the  owners  of  houses  and  of 
lauds  abutting  upon  the  new  street,  and  it  will  be 
noticed  that  the  section  in  no  way  enacts  how  this 
apportionment  is  to  be  made,  whether  according 
to  frontage  or  to  rateable  value,  or  to  any  defined 
principle.  This  is  left  to  the  discretion  of  the 
local  authority.  It  is  not  suggested  in  this  case 
that  the  local  authority,  in  the  apportionment 
which  they  have  made,  have  charged  the  owners 
of  land  more  than  the  owners  of  houses,  but  what 
the  authority  have  done,  and  what  is  complained 
of  by  the  appellants,  who  are  landowners,  is,  that 
they  have  not  apportioned  the  expenses  equally 
between  each  landowner.  To  test  the  point 
taken,  suppose  the  case  in  which  there  is  no  land- 
owner, and  nothing  but  house  owners  in  a  new 
street.  Is  there  anything  in  this  section,  which 
was  passed  to  bring  landowners  under  contri- 
bution, and  to  give  the  right  of  apportionment 
to  the  local  authority,  to  compel  that  authority 
to  apportion  the  same  amount  between  one  house 
owner  in  a  street  who  has,  say,  a  house  with  a 
twenty-foot  frontage  and  a  depth  of  eighteen  feet, 
and  the  next  house  owner  who  has  a  house  with  a 
like  frontage,  and  treble  or  quadruple  its  depth  P 
It  certainly  was  not  so  enacted  by  the  Act  of 
1855,  and  I  cannot  find  it  in  the  Act  of  1862 ;  and, 
indeed,  the  case  of  the  London  School  Board  v. 
St.  Mary,  IsKtigton  (33  L.  T.  Eep.  604;  1  Q.  B. 
Div.  65),  would  tend  to  show  that  there  is  no  such 
restriction.  It  is  true  that  the  point  now  taken 
was  not  argued,  though  it  stood  out  clearly  upon 
the  case.  If  the  local  authority  have  a  discretion 
as  to  how  to  apportion  the  expenses  of  paving 
between  the  difCei'ent  house  ownera  in  a  new  street, 
it  seems  to  me  that  they  have  a  like  discretion  as 
regards  the  different  landowners  therein.  But  it 
was  said  the  words  in  sect.  77,  which  made  it 
lawful  for  the  local  authority  to  charge  owners  of 
land  a  less  proportion  than  owners  of  houses, 
show  that  this  is  the  only  inequality  tolerated  by 
the  section,  and  it  is  upon  this  that  the  appellants 
rest  their  case.  If  this  be  the  meaning  of  the 
Legislature,  in  my  judgment  it  would  not  have 
been  left  in  this  ambiguous  manner,  but  there 
would  be  found  some  provision  that  the  local 
authority  were  to  apportion  the  expenses,  either 
upon  frontage  (as  in  sect.  150  of  the  Public 
Health  Act  1875),  or  upon  rateable  value,  or  upon 
some  other  principle  of  equality ;  but,  instead  of 
this,  we  find  that  the  apportionment  is  left  wholly 
to  the  vestry  to  decide  without  fetter  or  restric- 
tion, except  these  words  have  the  effect  contended 
for.  In  my  judgment  this  is  not  the  true  inter- 
pretation of  these  words,  which  were  inserted, 
not  for  the  purpose  of  showing  how  an  apportion- 
ment upon  owners  of  houses  was  to  be  made,  for 
they  have  no  relation  thereto,  but  to  make  it 
clear  that  landowners,  when  brought  under  con- 
tribution, might  be  charged  less  than  owners  of 
houses  as  regards  paving  expenses,  if  the  local 


authority  thought  fit,  and  that  the  discretion: 
which  is  otherwise  given  to  the  local  authority  by 
the  rest  of  the  section  is  not  taken  away  by  these 
words.  For  these  reasons,  as  well  as  those  given, 
in  the  judgments  of  my  brothers  Wills  and 
Grantham,  in  the  case  of  Stoteebury  v.  The  Vettry 
of  St.  Giles  (uhi  sup.),  in  the  year  1888,  to  review 
which  the  present  appeal  is  brought,  I  am  of 
opinion  that  it  fails,  that  the  local  authority  have 
acted  within  the  jiirisdictiun  given  them,  and  thab 
this  appeal  must  therefore  be  dismissed. 

Lord  EsHES,  M.R.  concurred. 

Appeal  dismissed. 
Solicitors  for  the  appellants,  Baxter  and  Co, 
Solicitor  for  the  respondents,  Thomas  Blanco 
n  kite. 


HIGH    COURT    OF   JUSTICE. 

CHANOERT  DIVISION. 
Wednesday,  June  26. 
(Before  Noeth,  J.) 
Be  Jeffert;  Aenold  v.  Buet.  (o) 
Will — Gift  for  such  members  of  a  class  as  attai» 
ttoenty-  one  —  Jntertnediate    income  —  Infants  — 
Contingent    interest  —  Maintenance  —  Convey~ 
aneing  and  Law  of  Property  Act  1881  (44  &  4& 
Vict.  c.  41),  8.  43. 
A  testator  gave  his  residuary  real  and  personal 
estate  upon  trust  for  all  and  every  the  present 
and  future-bom  children  of  his  son  and   tuio- 
daughters,  who  being  sons  should  attain  twetity- 
one,  or  being  daughters  should  attain  that  age  or 
m^rry,  in  equal  shares,  and  settled  the  shares  of 
those  bom  in  his  lifetime  upon  them,  for  life,  witti, 
remainder  to  their  children.     Some  of  the  bene- 
ficiaries  had   attained    twenty-one,  and  others- 
were    infants;    and    the  class  was  capable  of 
increase  by  the  birth  of  other  mem,bers. 
Held,  on  an  originating  summ,ons  taken  out  by  the- 
trustees  of  the  will  for  the  determination  of  iha 
question  who  were  entitled  to  the  accumulated. 
income  of  the  estate,  that  it  was  divisible  into  as- 
many  shares  as  there  were  members  of  the  dass 
in  existence,  that  one  such  share  was  payable  to- 
each  adult  mernber,  and  tluU   the  share  of  each, 
infant  member  was  applicable  towards  its  main, 
tenanee  under  sect.  4^   of  the  Conveyancing  Act 
0/188L 
OEiGiNATiNa  SUMMONS,  taken  out  on  the  21st^ 
March  1895,  for  the  determination  of  the  question, 
whether  the  whole  surplus  income  of  the  residuary 
estate  of  WUliam  Jeffery  belonged  to  such  of  his. 
grandchildren  as  had  for  the  time  being  attained, 
twenty-one,  in  exclusion  of  those  grandchildren, 
who  had  not  attained  that  age ;  or  whether  the 
latter  also  were  entitled  to  contingent  shares  in 
such  income,  and  if  so,  whether  such  contingent, 
shares  were  applicable  to  their  maintenance  under 
sect.  43  of  the  Conveyancing  Act  of  1881. 

William  Jeffery,  who  died  in  1887,  by  his  will 
gave  his  residuary  real  and  personal  estate  to 
trustees  upon  trust  for  sale  and  conversion,  and 
for  investment  as  therein  mentioned,  and  subject, 
to  the  payment,  out  of  the  income  thereof,  of. 
certain  life  annuities,  the  testator  declared  that  hia. 
estate  should  be  held  in  trust  for  all  and  every  the: 

(a)  Beportcd  b;  J.  Tbcstbax,  Esq. ,  Barrlster4t-L«w, 
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present  and  future-bom  children  of  his  son  Clayton 
WilUain  Jeffei^,  all  and  every  the  present  and 
fnture-bom  children  (except  William  Charles 
Bart)  of  his  daughter  Matilda  Jane  Burt,  and  all 
and  every  the  present  and  future-bom  childi-en  of 
his  daughter  Paulina  Mai-y  Burt,  who,  whether  in 
his  lifetime  or  after  his-  decease,  being  a  son  or 
sons,  should  have  attained  or  should  attain  twenty- 
one,  or  being  a  daughter  or  daughters  should  have 
attained  or  should  attain  that  age,  or  should  have 
married  or  should  marry,  and  if  more  than  one  in 
equal  shares,  the  respective  shares  of  grand- 
daughters born  in  his  lifetime  to  be  for  their 
separate  use.  The  respective  shares  of  the  tes- 
tator's grandchildren  Dom  in  his  lifetime  were 
then  settled  upon  them  for  life  with  remainder  to 
their  children. 

By  an  order,  dated  the  13th  Nov.  1890,  made 
npon  an  originating  summons  taken  out  by  some 
of  the  beneficiaries  under  the  will  of  the  testator, 
it  was  declared  that,  according  to  the  true  con- 
struction of  the  will,  the  beneficiaries  thereunder 
who  had  for  the  time  being  attained  twenty-one 
were  entitled  iu  equal  shares  to  the  whole  of  the 
surplus  income  accrued  up  to  the  9th  Nov.  1890, 
after  payment  thereout  of  the  annuities,  but  no 
declaration  was  made  with  regard  to  future 
income :  {Re  Jeffery ;  Burt  v.  Arnold,  64  L.  T. 
Rep.  622;  (1891)1  Ch.  671.) 

Since  the  9th  Nov.  1890  sni-plas  income  not 
affected  bv  the  order  of  the  13th  Nov.  1890,  to  the 
amount  oi  4221.  3«.  2d.,  had  accrued  in  the  hands 
of  the  trustees  of  the  wiU. 

The  testator's  son  Clayton  William  Jeffery  was 
still  childless.  The  testator's  daughter  Matilda 
Jane  Bart  had  died  on  the  14th  Dec.  1894,  leaving, 
besides  William  (Jharles  Burt,  two  children,  both 
of  whom  had  attained  twenty-one,  and  were  alive 
but  unmarried.  The  testator's  daughter  Paulina 
Mar7  Burt,  who  was  living  apart  from  her  hus- 
band, had  nine  children  bom  in  the  testator's 
lifetime,  still  alive,  of  whom  six  had  attained 
twenty-one,  and  also  three  infant  grandchildren. 

The  summons  was  taken  out  by  the  trustees  of 
the  will,  the  defendants  being  the  children  (other 
than  William  Charles  Burt)  of  Matilda  Jane 
Burt,  and  the  children  and  grandchildren  of 
Paulina  Mary  Burt. 

Curtis  Price  for  the  plaintiffs. — The  order  of 
the  13th  Nov.  1890  relates  only  to  a  sum  of  surplus 
income  accumulated  on  the  9th  Nov.  1890.  The 
question  is  whether,  after  the  decision  of  the  Court 
of  Appeal  in  Be  Holford ;  Holford  v.  Holford  (70 
L.  T.  Rep.  482  ;  lb.  on  app.  777 ;  (1894)  3  Ch.  30), 
that  beneficiaries  imder  age  are  entitled  to  con- 
tingent shares  in  the  income  of  settled  property, 
the  surplus  income  accumulated  since  the  9th 
Nov.  1890  is  to  be  divided  among  such  of  the 
testator's  grandchildren  as  have  for  the  time  being 
attained  twenty-one,  or  whether  the  infant  grand- 
children also  are  entitled  to  contingent  shares  in 
such  income.  In  the  latter  case  I  submit  that 
the  trustees  can  apply  the  contingent  shares  of 
the  infants  toward  their  maintenance,  hj  virtue 
of  sect.  43  of  the  Conveyancing  Act  of  1881. 

Coltman  for  the  adult  children  of  Matilda  Jane 
Bart  and  Paulina  Mary  Burt. — The  matter  is 
res  judicata.  The  order  of  the  13th  Nov.  1890, 
made  with  respect  to  the  surplus  income  of 
the  testator's  estete  in  a  proceeding  between  prac- 
tically the  same  parties  which   has   not    been 


appealed  against,  is  conclusive.  The  decision  in 
Be  Holford  {ubi  sup.)  does  not  apply  here,  since 
in  that  case  the  class  of  beneficiaries  was  com- 
pleted, while  here  it  is  capable  of  increase.  If  the 
infant  members  of  the  class  of  beneficiaries  are 
entitled  to  share  in  the  income  of  the  settled 
property,  then  the  rights  of  unborn  members  of 
the  class  must  be  provided  for. 

Wright  Taylor  for  the  infant  children  of  Matilda 
Jane  Burt  and  Paulina  Mary  Burt. — The  former 
order  did  not  apply  to  future  income;  and  the 
decision  in  Be  Holford  {ubi  sup.)  shows  that  the 
infant  beneficiaries  are  entitled  to  contingent 
shares  in  the  sum  of  income  accumulated  since 
the  9th  Nov.  1890. 

Seddon  for  the  infant  grandchildren  of  Paulina 
Mary  Bart. 

NoKTH,  J. — What  I  must  do  is  clear.  I  took  a 
certain  view  of  the  law  in  Be  Jeffery ;  Burt  v. 
Arnold  (ubt  sup.)  and  in  Be  Adams;  Adams  y. 
Adams  (68  L.  T.  Rep.  376;  (1893)  1  Ch.  329).  I 
decided  in  Be  Jeffery ;  Burt  r.  Arnold  {ubi  sup.), 
how  the  surplus  income  which  had  then  accrued 
dae  was  to  be  applied.  I  am  now  asked  to  decide 
as  to  income  which  had  not  then  accrued  due.  I 
there  laid  down  a  principle  which  I  should  have 
followed  now  and  come  to  a  similar  conclusion, 
but  for  the  fact  that  the  Court  of  Appeal  in  Be 
Holford ;  Holford  v.  Holford  {ubi  sup.),  on,  no 
doubt,  a  different  will,  came  to  a  different  de- 
cision, and  two  of  the  three  judges  expressly  said 
that  Be  Jeffery;  Burl  v.  Arnold  {ubi  sup.),  was 
wi-ongly  decided  in  confining  the  income  to  those 
beneficiaries  who  had  attained  twenty-one,  and 
excludingthose  bom  who  had  not  attained  twenty- 
one.  Mr.  Coltman  endeavoured  to  distinguish  the 
present  case  from  Be  Holford ;  Holford  v.  Holford 
(ubi  sup.),  because  here  the  class  is  capable  of 
increase,  while  there  it  was  not.  But  I  do  not  see 
any  reasonable  distinction  in  that  fact.  Tte  Court 
of  Appeal  having  held  that  mv  fcrmer  decision 
was  wrong,  I  do  not  intend  to  follow  it  now.  As  to 
what  I  did  then  decide  there  has  been  no  appeal, 
and  I  cannot  now  vary  it.  That  could  only  be 
done  by  the  Court  of  Appeal.  But  there  is  no 
res  judicata  in  what  is  now  before  me,  and  I  must 
do  what  I  think  the  Court  of  Appeal  would  do  in 
this  case,  having  regard  to  what  was  said  in  Be 
Holford;  Holford  \.  Holford  {ubi  sup.).  I  decide 
that  the  income  is  not  to  be  divided  among  those 
t>eneficiarie8  only  who  have  attained  twenty- one. 

Wright  Taylor. — Since  the  infant  beneficiaries 
have  been  held  entitled  to  share  in  the  income, 
their  contingent  shares  of  income  are  applicable 
for  their  maintenance  under  sect.  43  of  the  Con- 
veyancing Act  of  1881,  and  the  faot  that  the 
class  is  capable  of  increase  by  the  birth  of  other 
children  is  immaterial : 

JftlU  V.  ^^oiTw,  5  Yes.  335. 

NOBTH,  J. — ^In  Be  Holford  ;  Holford  v.  Holfmrd 
{ubi  sup.),  Lindley,  L.J.  says :  "  There  is  good 
sense  in  saving  that  the  income  of  property  given 
contingently  to  a  class  of  peraons  belongs  to  its 
members  for  the  time  being  as  against  persons 
who  are  only  entitled  if  and  when  the  class  ceases 
to  exist ;  but  there  is  no  sense  in  saying  that  one 
of  a  class  takes  the  whole  income  in  wmch  other 
persons  belonging  to  the  same  class  have  already 
a  contingent  interest  which  may  become  absolute. 
In  MiUs  V.  Norris  {ubi  sup.)  and  Scott  v.  Sear- 
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borough  (1  Beav.  154)  the  question  for  decision 
was,  whether  some  members  of  a  class  were 
entitled  to  the  income  of  property  given  to  them 
and  others  of  the  same  class  who  were  not  yet 
bom,  and  the  answer  was  '  yes.'  The  decision 
was  obviously  reasonable  and  just.  To  treat  the 
future  possible  rights  of  unborn  persons  as 
existing  rights,  even  if  only  contingent,  would 
have  been  to  depart  from  sound  principles  for  no 
sufficient  justincation."  The  income  must  be 
divided  into  eleven  shares,  there  being  eight  adnlt 
and  three  infant  beneficiaries.  The  trustees  must 
pay  one  share  to  each  of  the  adults,  and  I  declare 
that  they  have  power  under  sect.  43  of  the  Con- 
veyancing Act  of  18S1  to  apply  the  remaining 
three  shares  towards  the  maintenance  and  educa- 
tion of  the  three  infants  respectively.  This  will 
be  so,  as  long  as  the  numoer  of  beneficiaries 
remains  unaltered. 

Solicitors :  Whitehouse  and  Etherington,  for 
Tylee  and  Mortimer,  Romsey ;  /.  /.  Harlow,  for 
Ooater  and  Blateh,  Southampton. 


June  26  and  27. 

(Before  Eekewich,  J.) 

Mbltille  v.  Mikbob  of  Life  Company,  (a) 

■Copyright — Photograph  —  Infringement  —  Author 
— Proprietor — Penalties — Fine  Arts    Copyright 
Act  1862  (25  &  26  Vict.  c.  68),  si.  1,  6. 
Jn  1894  A.  took  the  photograph  of  B.  a  weU-knoton 
athlete.     On  the  2Sth  Sept.  1894  A.  was  regis- 
tered as  the  proprietor  of  the  photograph  of  B. 
On  the  2(ith  Oct.  1894  the  defendants  copied  the 
photograph  of  B.  in  their  paper. 
Seld,  that  the  author  of  a  photograph  is  the  person 
who  arranges  the  whole  taking  of  the  photograph, 
and  not  the  person  who  does  the  manual  opera- 
tions, and  thai  the  plaintiff  was  entitled  to  a 
penalty  of  51. 
This  was  an  action  brought  by  the  plaintiff,  as 
proprietor  of  the  photographs  of  two  well-known 
athletes,  namely,    George   Crossland  and  F.  E. 
Bacon,   for  infringement  of  copyright.     On  the 
28th   Sept.   1894  the  plaintiff  was   registered  at 
Stationers'  Hall  as  the  proprietor  of  the  photo- 
graph of   Crossland.      The  defendant  company 
were  the  proprietors,  and  the  defendant  A.  H. 
McWade  was  the  printer  and   publisher    of    a 
weekly  paper  called  the  Mirror  of  Life.     The 

glaintiff  alleged  that  the  defendants  on  the  6th 
•ct.  1894  had  repeated  and  copied  the  photogi-aph 
of  Bacon  in  the  Mirror  of  Life  of  that  date,  and 
on  the  20th  Oct.  the  photograph  of  Crossland, 
and  had  published  and  distributed  a  very  large 
number  of  copies  of  their  paper  of  those  dates. 

The  plaintiff  claimed  an  account  of  the  number 
of  copies  of  the  Mirror  of  Life  of  the  said  dates 
published  and  sold  bv  the  defendants ;  deliveiy 
to  the  plaintifF  of  all  copies  of  the  Mirror  of 
Life  containing  such  wrongful  copying  and 
repetition  then  in  possession  of  the  defendants, 
and  a  penalty  of  lOl.  for  each  copy  so  published 
and  sold. 

At  the  trial  of  the  action  the  plaintiff  failed  to 
establish  his  case  as  to  the  photograph  of  Bacon. 

As  to  Crossland,  the  plaintiff  said  he  was  in  the 
habit  of    taking  and    selling  to  the  public  the 

(a)  Beported  by  Fbakcis  E.  Adt,  Eaq.,  Burister-at-Law. 


photographs  of  well-known  athletes,  and  Cross- 
land  allowed  the  plaintiff  to  take  his  photograph. 
The  plaintiff  made  no  charge  for  taking  the 
photograph,  but  gave  a  certain  number  of  copies 
to  Crossland,  and  sold  certain  additional  copies  to 
him.  There  was  no  written  agreement,  but 
£ekewich,  J.  found  as  a  fact  that  the  plaintiff 
was  entitled  to  sell  copies  of  the  photograph. 

The  plaintiff  and  nis  son  were  both  present 
when  the  photograph  was  taken.  The  son  put 
Crossland  in  position,  and  the  father  stood  or, 
but  held  up  his  hand  to  show  the  direction  in 
which  Crossland  was  to  look. 

The  defendants  wrote  to  the  plaintiff  asking 
for  a  copy  of  the  photograph,  and  for  permission 
to  print  and  publish  it  in  the  Mirror  of  ii/e. 
The  plaintiff  did  not  answer  the  letter.  The 
defendants  then  obtained  a  copy  of  the  photo- 
graph from  a  friend  of  Crossland,  and  reproduced 
it  in  the  Mirror  of  Life  of  the  20th  Oct.  1894.  It 
was  stated  that  8000  copies  of  that  number  were 
sold. 

Sect.  1  of  the  Fine  Arts  Copyright  Act  1862 
provides : 

The  author,  beings  a  British  sabject  or  reaidont  withia 
the  dominions  of  the  Crown,  of  every  origijml  painting, 
drawing,  and  photograph  which  shall  be  or  shall  have 
been  made  either  in  the  British  dominions  or  elsewhere, 
and  which  shall  not  have  been  gold  or  disposed  of  before 
the  oommenoement  of  this  Act,  and  his  assigns,  shall 
have  the  sole  and  exclnsive  right  of  copying,  en- 
graving, reproducing,  and  multiplying  snoh  painting 
or  drawing,  and  the  design  thereof,  or  such  photograph, 
and  the  negative  thereof,  by  any  means  and  of  any  size, 
for  the  term  of  the  natural  life  of  snoh  author,  and  seven 
years  after  his  death ;  provided  that  when  any  punting 
or  drawing,  or  the  negative  of  any  photograph,  shall 
for  the  first  time  after  the  passing  of  this  Act  be  sold  or 
disposed  of,  or  shall  be  made  or  executed  for  or  on 
behalf  of  any  other  person  for  a  grood  or  a  valuable  con- 
sideration the  person  so  selling  or  disposing  of,  or 
making  or  executing  the  same  shall  not  retain  the 
copyright  thereof,  unless  it  be  expressly  reserved  to 
him  by  agreement  in  writing,  signed  at  or  before  the 
time  of  such  sale  or  dispoeitioii,  by  the  vendee  or 
assignee  of  snoh  painting  or  drawing,  or  of  snoh  nega- 
tive of  a  photograph,  or  by  the  person  for  or  on  whose 
behalf  the  same  shall  be  so  made  or  executed,  but  the 
copyright  shall  belong  to  the  vendee  or  assignee  of  snoh 
painting  or  drawing,  or  of  snoh  negative  of  a  photograph, 
or  to  the  person  for  or  on  whose  behalf  the  same  shall 
have  been  made  or  executed ;  nor  shall  the  vendee  or 
assignee  thereof  be  entitled  to  any  such  copyright, 
unless  at  or  before  the  time  of  such  sale  or  disposition, 
an  agreement  in  writing,  signed  by  the  person  bo  selling 
or  disposing  of  the  same,  or  by  his  agent  duly  sotho- 
rised,  shall  have  been  made  to  that  effect. 

Sect.  6  of  the  Act  provides : 

If  the  author  of  any  painting,  drawing,  or  photograph 
in  which  there  shall  be  subsisting  copyright,  after  having 
sold  or  disposed  of  such  copyright,  or  if  any  other 
person,  not  being  the  proprietor  for  the  time  being  oi 
copyright  in  any  painting,  drawing,  or  photograph,  shall, 
without  the  consent  of  such  proprietor,  repeat,  copy, 
colonrably  imitate,  or  otherwise  multiply  for  sole,  hire, 
exhibition,  or  distribution,  or  cause  or  procnre  to  be 
repeated,  copied,  oolourably  imitated,  or  otherwise  multi- 
pUed  for  sale,  hire,  exhibition,  or  distribution,  any  such 
work  or  the  design  thereof,  or,  knowing  that  any  snsh 
repetition  copy  or  other  imitation  has  been  unlawfully 
made,  shall  import  into  any  part  of  the  United  Kingdom, 
or  sell,  publish,  let  to  hire,  exhibit  or  distribute,  or  offer 
for  sale,  hire,  exhibition  or  distribution,  or  canse  or  pro- 
cnre to  be  imported,  sold,  published,  let  to  hire,  distri- 
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bnted,  or  offered  for  sale,  hire,ezhibitioii,ordistrtbntion, 
ut}  repetition,  copy,  or  imitation  of  the  said  work,  or  of 
the  design  thereof  made  without  each  oonsent  as  afore- 
aaid,  snoh  person  for  every  Buoh  offence  shall  forfeit  to 
the  proprietor  of  the  copyright  for  the  time  being  a  sum 
not  exceeding  ten  poands ;  and  all  such  repetitions, 
copies,  and  imitations,  made  withont  snoh  consent  as 
aforesaid,  and  all  negatives  of  photographs  made  for  the 
pnrpose  of  obtaining  saoh  copies  shall  be  forfeited  to  the 
proprietor  of  the  copyright. 

Le  Biehe  for  the  plaintiff. — The  defendants 
on(;ht  to  pay  penalties  for  every  copy  sold,  but 
they  are  willing  to  limit  the  penaltieB  to  twenty- 
five"  copies : 

Ex  parte  Beal,  3  Q.  B.  387 ; 

London  Stereoscopic  and  Photographic  Company  v. 
Kelly,  5  Times  L.  Bep.  169. 
Eve  for  the  defendants. — The  plaintiff  is  not 
the  registered  proprietor  of  the  copyright  within 
sect.  6  of  the  Fine  Arts  Copyright  Act  1862,  nor 
was  he  the  author  of  the  photograph  within  sect. 
1  of  the  A-ct ;  the  son  did  all  the  work  of  posing 
Crossland.  If  the  plaintiff  was  the  author  of  the 
photograph,  there  was  no  agreement  in  writing  as 
required  oy  sect.  1.  It  is  clear  that  the  photo- 
graph was  executed  for  good  or  valuable  considera- 
tion. Then  the  plaintiff  is  not  entitled  to  get 
penalties  from  the  defendants ;  if  anyone  is  liable 
to  penalties  it  is  Crossland.    He  referred  to 

Pollard  V.  Photographic  Company,  60  L.  T.  Bep. 
418;  40  Ch.  Div.  345  ; 

Tucll  aTid  8otu  v.  Prietter,  57  L.  T.  Kep.  110  ;    19 
Q.B.  Div.  48,  629; 

NoUage  v.  Jackson,  49  L.  T.  Bep.  339 ;  11  Q.  B. 
Div.  627. 
Le  Riehe  replied. 

Eekewich,  J.  stated- that  in  the  case  of  Bacon 
there  had  been  no  infringement  of  the  plaintiffs 
right,  and  continued : — In  the  case  of  Crossland,  I 
have,  in  the  Mirror  of  Life  of  the  20th  Oct.  1894, 
a  reprodnction  of  the  registered  photograph  of 
the  plaintiff.  Of  that  there  can  be  no  doubt. 
The  two  portraits  are  substantially  the  same,  and 
intended  to  be  the  same.  It  is  taken  from  a  copy 
supplied  to  the  Mirror  of  Infe  by  Crossland  him- 
seu  through  his  friend.  The  person  who  sues 
for  the  penalties  in  respect  of  the  multiplication 
of  copies  is  Mr.  Melville,  sen.,  the  photographer, 
carrying  on  business,  not  apparently  in  partner- 
ship with,  but  together  with,  his  son.  The  father 
being  the  principal  photographer,  the  question  is 
whether  he  is  to  oe  held  to  be  the  author  of  this 
photograph.  The  evidence  is  somewhat  conflict- 
ing ;  bat  my  conclusion  is  that  the  son  assisted 
the  father — that  whatever  the  son  did  was  merely 
as  assistant  of  the  father;  he  was  throughout  the 
agent,  and  not  the  prindpal ;  the  father  was  the 
princip^  throughout.  Whether  the  son  arranged 
the  furniture,  posed  the  subject,  went  to  the  dark 
room  for  the  plate  and  put  it  into  the  camera,  or 
eventually  took  off  the  cap,  seem  to  me  to  be 
matters  of  detail.  What  I  have  to  inquire  into 
is  the  real  relation  of  the  father  to  the  son  in 
the  matter.  1  have  no  doubt  that  the  son,  though 
according  to  bis  own  view  perfectly  competent  to 
do  it  all  himself,  did,  as  regards  this  particular 
portrait,  act  under  the  direction  and  as  agent  of 
his  father.  It  seems  to  me  that  that  makes  the 
father  the  author  of  the  photograph  directly 
within  such  definition  as  is  to  befouna  in  Nottage 
V.  Jaekaon  (49  L.  T.  Rep.  339;  11  Q.  B.  Div. 
627 ;   and  takes  the  father  outside  the  criticism 


of  the  Master  of  the  Bolls  and  the  Lords  Justices 
in  that  case,  which  would  go  to  show  that  an 
agent  is  not  an  author  within  sect.  1  of  the  Fine 
Arts  Copyright  Act  1962,  and  that  the  principal 
cannot  rbe  the  author  unless  he  is  the  active 
principal.  In  that  case,  no  doubt,  the  principal 
was  the  gentleman  who  sent  someone  to  Ken- 
nington  Oval  to  take  the  photographs  of  the 
Australian  cricketers  playing  there,  and  the 
court  did  not  see  its  way  to  saying  that  a  gentle- 
man sitting  in  his  room  in  Biegent- street  could 
be  the  author  of  a  photograph  which  was  being 
taken  at  Kennington  Oval.  Then  there  is  the 
case  of  Kenriek  and  Co.  v.  Lawrence  and  Co.  (25 
Q.  B.  Div.  99),  in  which  Nottage  v.  Jaekaon  was 
cited  and  considered.  I  think  the  right  con- 
clusion is  that  the  plaintiff,  Mr.  Melville,  sen., 
was  the  author  of  the  photograph.  That  being 
so,  he  is  clearly  entitled  to  the  copyright,  unless 
the  proviso  in  sect.  1  of  the  Fine  Arts  Copyright 
Act  1862  is  applicable.  Mr.  Eve  has  contended  that 
the  proviso  is  applicable  because  a  valuable  con- 
sideration passed  oetween  Crossland  and  Melville. 
The  wording  of  the  section  is  far  from  clear,  but 
upon  the  whole  I  am  of  opinion  that  Mr.  Eve's 
contention  is  right  on  that  point.  The  evidence 
as  to  what  took  place  is  somewhat  conflicting,  but 
my  conclusion,  after  weighing  the  evidence  care- 
fully, is  that  the  real  agreement  between  Crossland 
and  Melville  was  that  Melville  should  be  at 
liberty  to  sell,  though  he  made  no  charge  for 
taking  the  photograph.  It  is  part  of  Melville's 
business  to  sell  the  photographs  of  sporting 
celebrities,  and  merely  to  be  allowed  to  take  this 
photograph  of  Crossland,  with  the  right  of  selling 
it,  was  an  advantage  to  him.  I  think,  therefore, 
that  there  was  good  or  valuable  consideration 
within  the  meaning  of  the  proviso.  Bat  then,  in 
order  that  the  proviso  should  apply,  it  is  neces- 
sary that  the  negative  should  have  been  made  or 
executed  by  the  photographer  for  or  on  behalf  of 
some  other  person.  I  cannot  see  how  the  negative 
of  this  photograph  can  be  said  to  have  been 
executed  for  or  on  behalf  of  Crossland.  It  was  a 
photograph  of  Crossland ;  but  it  is  not  pretended 
that  he  was  to  have  the  negative,  or  any  right  of 
property  in  it.  It  seems  to  me  that  a  man  cannot 
be  said  to  make  a  photograph  for  or  on  behalf  of 
another,  when  that  other  is  not  entitled  to  have 
the  negative  of  the  photograph  when  made. 
My  conclusion  therefore  is,  that  though  the 
photograph  was  of  Crossland,  yet,  as  the 
negative  was  not  made  or  executed  for  or  on 
behalf  of  him,  the  proviso  has  no  application 
to  the  present  case.  Then  comes  the  question  as 
to  the  effect  of  sect.  6.  I  see  no  reason  why  I 
should  not  give  to  the  words  "  any  other  person  " 
their  fnU  grammatical  meaning,  and  hold  that 
they  include  everv  person  other  than  the  author 
of  the  photograph,  and  consequently  include  the 
person  photographed,  if  he  is  not  the  author  of 
the  photograph.  I  think  that  the  person  photo- 
graphed, as  well  as  all  the  rest  of  the  world,  is 
excluded  from  multiplying  copies  of  a  photograph 
of  himself  of  which  he  is  not  the  author.  It  may 
be,  therefore,  that  in  this  case  Crossland  himself 
is  liable  to  penalties.  But  that  does  not,  in  my 
opinion,  excuse  the  defendants,  the  Mirror  of 
Life  Companjr.  They,  however,  appear  to  have 
acted  in  a  straightforward  manner.  I'hey  applied 
by  letter  to  Melville  for  this  photograph,  and, 
receiving  no  answer,  they  applied  to  Crossland 
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himself,  and  got  it  throngh  his  friend.  They 
cannot  plead  ignorance  as  an  ezcnae ;  but  they 
have  not  acted  in  such  a  way  as  in  my  judgment 
to  expose  themselves  to  any  serious  penalty. 
Upon  the  whole  I  think  that,  if  I  award  a 
penalty  of  51.  to  the  plaintiff,  the  justice  of  the 
case  will  be  satisfied. 

Solicitors :  Victor  Thomasset,  for  Joseph  Sims, 
Manchester;  T.  Trimnell. 


Tuesday,  iTuZy  2. 
(Before  Eekewich,  J.) 
John  Habpek  and  Co.  Limited  v.'W right  and 
Butler  Lamp   Manufacturing   Compant 
Limited,  (a) 

Design  —  Infringement  —  Patents,  Designs,  and 
Trade  Marks  Act  1883  (46  &  47  Vict.  c.  57), 
sect.  58. 

The  plaintiffs  were  the  registered  proprietors  of 
two  designs  for  oil  stoves,  consisting  of  a  church 
icindow  mth   tracery   above    and    below.     The 
defendants  sold  similar  stoves,  and  adopted  the 
design  of  a  church  vnth  tracery  above  and  beUnn, 
hut  the  two  church  windows  and  tracery  were 
different  in  character.    The  plaintiffs  brought  an 
action  for  an  injunction. 
Seld,  that  only  the  actual  design,  and  not  the  idea, 
was  protected  by  registration  /  and  as  the  defen- 
dants' design  was  essentially  different  from  those 
of  the  plaintiffs  the  action /ailed. 
This  was  an  action  brought  by  the  plaintifFa  for 
an  injunction  to  restrain  the  defendants  from 
manufacturing,  selling,  offering  for  sale,  or  in  any 
juanner  dealing  with  stores  to  which  the  plaintiffs' 
registered  designs,  or  any  part  thereof,  or  any 
obvious  or  coloui-ablo  imitation  thereof,  had  been 
'a.pi>lied,  and  from  infringing  the  rights  of  the 
plaintiffs  in  their  said  designs.  They  also  claimed 
damages  or  an  account  of  profits. 

The  plaintiffs  wei-e  the  registei-ed  proprietors  of 
two  designs  for  oil  stoves,  sold  by  them  under  the 
name  of  the  "  Oathedi-al  Stove  ";  the  design  con- 
sisting of  a  church  window  with  tracery  above 
■and  below.  The  design  of  the  church  window  and 
tracery  was  placed  upon  the  sides  of  the  frame  of 
the  stove  which  contained  an  oil  lamp. 

The  defendants  also  sold  oil  stoves  of  a  similar 
■description,  and  also  adopted  a  design  of  a  church 
window  with  tracery  above  and  below,  but  the 
defendants'  church  window  and  tracery  was  quite 
different  to  the  church  window  and  tracery  oi  the 
plaintiffs. 

The  defendants'  designer  admitted  that  he  had 
one  of  the  plaintiffs'  stoves  before  him,  but  that 
he  was  instructed  to  make  an  original  design, 
which  he  had  endeavoured  to  do. 

Warrington.  Q.C.  and  J.  H.  Fisher  for  the 
plaintiffs. — The  defendants  have  appropriated  the 
design  of  the  plaintiffs,  and  the  defendants' 
design  is  a  "fraudulent  or  obvious  imitation" 
within  the  meaning  of  sect.  58  of  the  Patents, 
Designs,  and  Trade  Marks  Act  1883 : 

Recla  Foundry  Company  v.  Walker,nvnter,  and  Co., 

61  L.  T.  Bep.  738;  14  App.  Cas.  560; 
Grafton  v.  Watson,  51  L.  T.  E«p.  141. 

Marten,  Q.C.  and  W.  N.  Lawson,  for  the 
defendants,  were  not  called  on. 

la)  Rfported  by  Fbancis  £.  Adt,  Esq.,  ^uTliter.«t-Lav. 


Kekewich,  J. — ^The  first  and  great  difficulty 
in  arriving  at  a  conclusion  on  a  question  of 
infringement  of  design  is  to  know  what  the 
design  is.  I  have  to  say  what  constitutes .  this 
design  of  the  plaintiffs  for  their  Cathedral  stove, 
and  without  disregarding  details  on  the  one  hand, 
or  attaching  too  much  importance  to  them  on  the 
other,  to  ascertain  whether  the  essential  character 
of  the  design  has  been  infringed  or  not.  Now 
what  is  the  essential  part  of  this  design  P  To 
my  mind  there  can  be  no  doubt  whatever  about 
it.  The  essence  of  the  whole  thing  is  a  window 
borrowed  from  ecclesiastical  architecture  of  a 
class  which  is  to  be  found  in  cathediul  churches 
or  ancient  halls,  or  among  modem  windows 
modelled  on  the  old  architecture.  That  is  the 
essential  part,  with  the  tracery  above  and  below. 
The  idea  was  one  of  considerable  novelty,  and 
was  carried  into  effect  with  considerable  novelty 
of  design.  It  is  said  that  the  defendants  have 
imitated  this  design.  They  certainly  have  made 
another  article  which  is  extremely  like  (hat  made 
by  the  plaintiffs.  But  two  things  may  be 
extremely  alike,  and  yet  one  may  not  bie  an 
imitation  of  the  other.  I  was  stixick  with  the 
straightforwardness  with  which  the  designer 
employed  by  the  defendants  said  that  he  was 
instructed  by  them  to  make  an  original  design  for 
a  similar  article.  With  one  of  the  plaintiffs' 
stoves  before  him  he  endeavoured  to  make  an 
original  design  for  a  similar  stove.  He  knew 
from  those  who  instructed  him  that  the  Cathe- 
di-al  stove  with  the  church  window  and  tracery 
had  been  a  success  and  attractive  to  the  public 
eye,  and  that  it  was  desired  to  make  another  stove 
veiy  similar,  also  with  a  church  window,  also  with 
tracery,  and  also  original.  Let  me  reduce  that  to 
a  practical  test.  A  man  engaged  on  designs  for 
any  class  of  article  makes  a  design  according  to 
a  window  on  one  side  of  Westminster  Abbey. 
Another  man  sees  how  captivating  this  is  to  the 
public,  and  he  makes  a  design  of  another  window 
on  another  side  of  the  Abbey.  There  is  no  diffi- 
culty, either  at  Westminster  Abbey  or  at  any 
other  fine  old  church,  in  finding  windows  of  a 
diffei-ent  character.  To  my  mind  there  can  be  no 
harm  in  the  conduct  of  the  second  man.  The 
idea  of  the  first  man  is  taken,  but  it  is  not  the 
idea  which  is  registered.  The  plaintiffs,  unfortu- 
nately, have  lost  the  benefit  of  their  original  idea ; 
but  they  have  lost  it  through  another  design 
which  is  original  except  in  so  far  as  the  idea  of 
it  was  borrowed  fi-om  their  design.  I  have  had 
the  opportunity  of  looking  at  the  two  stoves,  and 
the  more  I  have  looked  at  them  the  more  I  have 
been  convinced  that  they  are  different.  The 
tracery  above  and  below  is  different,  and  the  two 
windows  themselves  are  essentially  different, 
since  they  belong  to  entirely  different  periods  of 
architecture.  The  sole  question  is  whether  there 
has  been  an  infringement  in  the  sense  of  imita- 
tion such  that  the  two  stoves  are  really  the  same 
in  point  of  design.  I  am  of  opinion  that  they  are 
not,  and  that  there  has  been  no  infringement  of 
the  plaintiffs'  design  by  the  defendants.  The 
action  therefore  fails. 

Solicitors:  E.  Flux,  Leadbitter,  and  Paterson, 
Slater,  and  Co.,  Darlaston;  Burton,  Teates,  and 
Hart,  for  Johnson,  Barclay,  Johnson,  and  Rogers 
Birmingham. 
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Wednesday,  Jidy  17. 

(Before  Kekbwich,  J.) 

Bishop  v.  Shtrna   and   Gassaba   Bailwat 

GOMPANT.  (o) 

Company  —  Capital  —  Revenue — Depreciation    of 
investment — Appreciation. 

A  company  purchased  its  debentures  at  par.  The 
debentures  feU  in  value,  and  the  depreciation 
VMS  debited  in  the  half-yearly  accounts  to 
revenue.  Th»  company  went  into  liquidation, 
and  the  debentures  had  then  risen  in  value.  The 
liquidator,  therefore,  in  his  accounts  credited  the 
amount  of  the  rise  in  the  debentures  to  revenue 
as  appreciation. 

Seld,  that  the  liquidator  was  right  in  crediting  this 
sum  to  revenue,  instead  of  applying  it  in 
reducing  the  deficit  on  the  capital  a^seount. 

This  was  a  motion  on  behalf  of  the  plaintiff  and 
ail  other  the  preference  abareholders  in  the  com- 
pany, for  a  declaration  that  no  part  of  a  sum  of 
€9371.  could  properly  be  applied  in  paying  divi- 
dends to  the  ordmaiy  shareholders ;  and  for  an  in- 
junction to  restrain  the  company  and  the  liqui- 
dator from  distributing  such  sum,  or  any  part 
thereof,  in  payment  of  such  dividends. 

Article  61  of  the  company's  articles  of  associa- 
tion was  as  follows : 

The  approral  by  a  general  meeting  of  the  balanoe- 
aheet  and  aooonnts  shall  constitate  a  complete  diaoharge 
for  the  board ; 

but  this  article  was  subsequently  altered  by  reso- 
lation  as  follows : 

The  approTal  by  a  general  meeting  of  the  balance- 
sheet  and  occounta  shall  be  deemed  conclasiTe  as  to 
their  acooracy,  and  they  shall  not  be  afterwards  re- 
opened. 

It  appeared  that  in  1890  the  Smyrna  and 
Gassaba  Railway  Gompany  purchased  some  of 
its  debentures  at  about  par.  These  debentures 
were  entered  in  the  account  for  the  half  year 
ending  the  30th  June  1890,  as  an  asset  under  the 
description  of  an  investment  on  "  capital  account." 
The  account  was  approved  at  the  subsequent 
half-yearly  meeting  of  the  company. 

The  debentures  having  depreciated  in  value, 
in  subsequent  accounts  a  sum  equivalent  to  the 
depreciation  was  written  off,  and  the  amount  was 
debited  to  the  revenue  account.  On  the  31st 
Dec.  1893  the  company  held  96,4002.  debentures, 
their  book  value  being  put  in  the  accounts  at 
89,463^-,  being  a  depreciation  to  the  amount  of 
€937?. 

The  company  went  into  liquidation  on  the  16th 
July  1894  for  the  purpose  of  carrying  into  effect 
the  sale  of  the  company's  undertaking  to  a 
syndicate.  At  that  date  the  debentures  had  risen 
in  value,  and  in  his  revenue  account  for  the  period 
«nding  the  26th  July  1894  the  liquidator  took  the 
debentures  at  their  par  value,  and  treated  the 
€9372.  as  an  "  appreciation  on  investments."  The 
liquidator  proposed  to  distribute  this  sum  among 
the  ordinary  shareholders  on  account  of  their 
dividends,  but  the  preference  shareholders  objected 
that  the  69372.  should  be  treated  as  capital,  the 
debentures  having  been  treated  by  the  company 
in  their  accounts  as  capital.  The  case  was 
reported  on  another  point  72  L.  T.  Rep.  773; 
(ifeS)  2  Ch.  265. 

(a)  Bepotted  by  Fbascis  E.  Adt,  Esq.,  BurUter-at-Law. 


Benshaw,  Q.G.  and  P.  8.  Stokes  tor  the  plaintiff. 
— This  sum  of  69372.  should  be  treated  as  capital, 
and  applied  in  reducing  the  deficit  on  capital 
account ;  it  always  was  treated  bv  the  company 
in  their  accounts  as  capitaL  Article  61  provides 
that  the  approval  by  a  general  meeting  of  the 
balance-sheet  and  accounts  shall  be  deemed  con- 
clusive as  to  their  accuracy,  and  they  shall  not  be 
afterwards  re-opened. 

Warrington,  Q.G.  and  F.  M.  S.  Cassel  for  the 
defendant  company  and  the  liquidator. — The  sum 
of  69372.  represents  undrawn  profits  set  apart  as 
ai-eservefund: 

Be  Bridgewater  Jfavigation  Company,  64  L.  T.  Sep. 

576;  (1891)  2Ch.  317; 
Lee  V.  Neuchatel  Asphalts  Company,  61  Ii.  T.  Bep. 
11 ;  41  Ch.  Div.  1. 

The  depreciation  was  takeii  into  account  in 
ascertaining  the  revenue,  and  therefore  the  appre- 
ciation should  now  be  taken  into  aocsunt. 

Benshaw,  Q.G.  replied. 

Kekewich,  J.  —  Mr.  Renshaw's  objection, 
founded  on  the  terms  of  the  61st  clause  of  the 
articles  of  association,  really  goes  to  the  root 
of  the  case ;  and  if  it  is  to  be  aUowed  as  entirely 
Boand,  that  seems  to  dispose  of  the  argument  on 
the  other  side.  What  he  says  is  this,  that  the 
61st  article,  as  altered,  pi-ovides  that  "The  approval 
by  a  general  meeting  of  the  balance-sheet  and 
accounts  shall  be  deemed  conclusive  as  to  their  - 
accuracy,  and  they  shall  not  be  afterwards  re- 
opened ; "  and  that  therefore,  because  in  1891  the 
company  in  general  meeting  approved  a  half- 
yearly  balance-sheet,  and  accounts  which  allowed 
for  a  depreciation  on  this  investment,  no  question 
can  ever  hereafter  be  raised  whether  that  invest- 
ment was  worth  the  sum  at  which  it  was  written 
into  those  accounts,  notwithstanding  that  it  may 
since  have  either  increased  or  diminished  in 
value.  To  my  mind  that  is  not  the  meaning  of 
the  article.  Mr.  Renshaw  says  the  adoption  by 
the  company  of  the  accounts  settles  them  once 
for  all.  I  think  the  inti-oduction  of  those  words 
makes  a  considerable  difference,  because  they 
import  a  meaning  of  the  words  which  is  not  to  be 
found  in  the  article  itself.  What  I  understand 
the  article  to  mean  is  this :  Ko  one  shall  ever 
thereafter  question  the  accuracy  of  that  balance- 
sheet  and  those  accounts  ;  no  one  shall  ever  say 
that  these  debentures  were  not  originally  worth 
so  much,  that  by  depreciation  they  had  not  fallen 
to  so  much,  and  that  the  division  of  profits  ov^ht 
not  to  proceed  on  the  footing  of  that  depreciation. 
Nobody  now  says  that  that  balance-sheet  and 
those  accounts  are  otherwise  than  accurate,  or 
that  they  should  be  in  the  slightest  degree  inter- 
fered with.  What  is  said  is,  that  since  that 
date  events  have  happened  which  have  caused  an 
appreciation  of  the  debentures,  and  that  there  is 
no  i-eason  why  you  should  not  now  consider  the 
appreciated  value  in  the  same  way  as  before  you 
considered  the  depreciated  value,  and  even  if  you 
introduce  those  words  "  once  for  all,"  I  do  not 
myself  see  that  they  prevent  any  appropriation  of 
the  appreciated  vtdue  at  the  present  time,  not- 
withstanding that  the  balance-sheet  and  accounts 
deal  with  the  depreciation  in  value.  Indeed,  I  do 
not  myself  see  any  answer  to  Mr.  Gassel's  argu- 
ment, that,  if  it  is  right  as  a  matter  of  account  to 
bring  into  account  the  depreciation,  it  is  also  right 
to bnnginto  account theappreciation.  Butperhap 
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a  little  confusion  has  been  introduced  into  this 
case  bj  this  being  called  an  investment,  this  bavin  e 
been  treated  as  a  purchase  of  debentures  still 
existing.  The  truth  is  that  it  is  an  entire 
mistake  to  call  it  an  investment.  It  is 
nothing  of  the  kind.  Whether  it  was  com- 
petent for  the  company  to  make  this  purchase 
or  not  is  immaterial  for  the  present  purpose : 
I  am  not  concerned  to  inquire,  and  do  not  mean 
to  inquire,  into  that.  What  they  really  did  was 
to  sink  a  certain  amount  of  capital,  but  they 
chose  to  treat  it  in  the  accounts  as  if  it  was  a 
purchase  of  investments.  Then,  finding  the  de- 
bentures had  fallen  in  value,  they  charged  this 
fall  in  value  to  depreciation.  Now  they  hare 
risen  in  value  again,  and  what  had  been  written 
off  for  the  purpose  of  these  accounts  has  now 
been  made  good  by  the  inci'ease  in  value.  It  has 
been  said  that  the  sum  representing  this  increase 
in  value  answers  to  a  reserve  fund ;  but  it  does 
not  seem  to  me  to  be  anything  like  a  reserve  fund. 
I  am  not  sure  that  it  is  strictly  undrawn  profits, 
but  I  think  it  is  much  more  like  undrawn  profits 
than  a  reserve  fund,  because,  if  the  allowance  for 
depreciation  hod  not  been  made,  of  course  the 
profits  from  time  to  time  divisible  would  have 
been  so  much  larger.  But  whether  that  is  so  or 
not,  what  we  have  now  is  not  the  mere  increase  in 
value  of  an  item  of  investment,  but  the  rehabilita- 
tion of  the  value  of  the  investment.  It  is  writing 
back  what  was  before  written  off,  and  I  cannot 
for  myself  see  why,  since  the  amount  written  off 
was  treated  as  a  deduction  from  profits  in  former 
accounts,  the  amount  that  is  now  written  up 
should  not  be  treated  as  profits  in  the  same  way. 
It  seems  to  me  to  be  not  an  accretion  of  principal, 
but  a  restitution  of  what  was  before  taken  away — 
taken  away  from  profits,  and,  therefore,.a  i-estitu- 
tion  to  profits.  It  is  quite  possible  that  this  mode 
of  looking  at  the  amount  now  written  up  is  no 
more  reaUy  accurate  than  calling  it  a  reserve 
fund  or  calling  it  undrawn  profits ;  but  it  seems 
to  me  it  is  in  accordance  with  fact  and  with  what 
was  really  done.  Moreover,  it  is,  I  think,  accord- 
ing to  principle,  and  quite — as  I  read  the  case — in 
accordance  with  Ite  Bridgewater  Navigation 
Company  (64  L.  T.  Bep.  576 ;  (1891)  2  Ch.  317), 
which  I  agree  is  not  strictly  in  point  in  the  sense 
of  being  on  all-fours  with  the  present  case,  but 
yet  does  lay  down  a  principle  which  is  useful  here. 
I  think  therefore,  that,  in  accordance  with  that 
case,  this  sum  is  divisible  as  profits  and  not  as 
capital 

Solicitors:  Parker,  Garrett,  and  Parker;  Bir- 
eham  and  Co. 


July  1, 18,  and  Aug.  5. 

(Before  Romee,  J.,  sitting  for  Williams,  J.) 

Be  Common  Fetboleum  Enoine   Compant; 
Elsnbb  and  McAbthub's  case,  (a) 

Company — Winding-up — Fully  paid-up  shares — 
Registered  contract  —  Companies  Act  1867 
(30  4  31  Viet.  161),  «.  25. 

By  a  contract  in  writing  made  between  the  A. 
company  and  a  trustee  for  the  B.  company  then 
in  course  of  formation,  the  B.  company  agreed 
to  purchase  from  the  A.  company  certain  patent 
rights  for  25502.  in  shares  of  the  B.  company,  or 

(A)  Beported  b;  W.  Ivimet  Cook,  Esq.,  Barrlater-at'Law. 


cash,  and  to  allot  and  issue  to  every  shareholder 
in  the  A.  company  who  should  apply  for  the  same, 
three  shares  of  11.  each  in  the  B.  company  with. 
19s.  per  share  credited  as  paid  up,  in  respect 
of  every  two  shares  of  5Z.  held  by  him  in  the 
A.  company.  The  B.  company  upon  registration 
duly  confirmed  and  adopted  the  contrcu:t  by  deed 
indorsed  on  the  contract,  a^id  the  contract  icith 
the  indorsed  deed  were  duly  registered.  X.  and  Y., 
who  were  not  shareholders  in  the  company, 
applied  for  and  were  allotted  shares  a*  the 
nominees  of  shareholders  in  the  A.  company,  and 
on  payment  of  Is.  per  share  were  registered  as 
the  holders  of  fully  paid-up  shares  in  the  B. 
company. 
Held,  that  the  contract  and  the  indorsed  deed  eon- 
sUtvied  a  sufficient  agreement  vnthin  the 
meaning  of  sect.  25  of  the  Companies  Act  1867, 
notwithstanding  the  fact  that  neither  of  the 
documents  was  executed  by  X.  or  Y. 
Summons. 

The  Common  Petroleum  Engine  Company- 
Limited  was  incorporated  on  the  17th  Hai-cn 
1892,  with  the  object  of  adopting  and  carrying 
out  a  contract  dated  the  15th  Feb.  1892,  and 
made  between  Spiel's  Patent  Petroleum  Engine 
Company  Limited  (hereinafter  called  Spiel's 
Company)  of  the  one  part,  and  J.  Eisner  as 
trustee  for  the  company  of  the  other  part,  for 
the  purchase  of  an  invention  and  patent  rights 
for  impi-ovements  in  gas,  petroleum,  and  hydro- 
carbon motors.  The  capital  of  the  company  was 
20,000Z.  divided  into  20,000  shares  of  11.  each. 

By  the  memorandum  of  association  it  was  pro- 
vided that  2550  shares  numbered  8  to  2557  in- 
clusive might  be  issued  as  fully  paid  pursuant 
to  the  contract  of  the  15th  Feb.  1892,  and  17,443 
shares  numbered  2558  to  20,000  inclusive  might 
be  allotted  and  issued  with  198.  per  share  credited 
as  paid  up  thereon  respectively.  The  articles  of 
association  provided  (art.  4)  for  the  issue  of  the 
shares  to  the  Spiel's  Company,  so  as  to  free  the 
holders  from  liability  beyond  the  Is.  per  share, 
and  stated  (art.  5)  taat  subject  to  the  contract 
and  to  art.  4  the  shares  might  be  issued  on  such 
terms  as  the  directors  might  determine. 

By  the  conti-act  above  referred  to,  it  was  pro- 
vided that  the  company  should  purchase  m>ni 
Spiel's  Company  the  exclusive  benefit  of  the  in- 
vention. 

Clause  2  was  as  follows : 

The  consideration  for  the  said  gale  shall  be  the  smn  of 
25501.,  which  shall  be  paid  and  satisfied  by  the  issne  to 
Spiel's  Company  or  their  nominees  of  2550  fully  paid 
sbaiea  of  the  new  company  of  1(.  eaob,  such  shwes  to 
be  numbered  in  the  books  of  the  new  company,  and  in 
the  share  certificates  for  the  same  8  to  2557  inolasive, 
or  at  the  option  of  the  new  company  as  to  the  whole  or 
any  part  of  the  said  sum  of  2550{.  by  payment  in  cash 
in  lien  of  shares.  The  new  company  shall  allot  and 
issue  to  every  shareholder  in  Spiel's  Company  who  shall 
be  willing  to  accept  and  shall  apply  for  the  same,  three 
shares  of  11.  each  of  the  new  company  credited  with  the 
sum  of  19».  as  paid  up  on  each  of  the  shares  so  to  bo 
allotted  and  iasned  in  respect  of  every  two  shares  of  51. 
each  held  by  him  in  Spiel's  Company,  and  sach  share  of 
the  new  company  bo  to  be  allotted  and  iaaued  as  last 
aforesaid,  shall  be  numbered  in  the  books  of  the  new 
company,  and  in  the  share  certificates  for  the  samo 
2558  to  20,000  inclusive.  Every  such  shareholder  in 
Spiel's  Company  shall  apply  for  such  shares  in  the  new 
company  within  the  time  limited  by  notice  to  be  given 


Digitized  by 


Google 


Not.  16,  1895.] 


THE  LAW  TIMES. 


[Vol.  Lxxin.— 339 


Ch.  Dit.]     Be  Common  Pbtrolbum  Engine  Co.  ;  Elsner  &  McAethcb's  case.      [Oh.  Dnr. 


to  bim  of  bis  ri{fht  to  apply  for  and  accept  the  aame, 
and  undertake  in  writing'  to  pay  np  the  Is.  per  ahare 
reaiaining  nnpaid  on  snch  sharea  either  prior  to  or  at 
the  time  of  the  allotment  and  issue  of  aaoh  ahares  -to 
liim,  or  by  such  inatalmenta  and  at  ancb  timea  aa  may 
he  fixed  for  the  payment  of  the  iaane.  If  any  auch 
abareholder  who  may  bo  apply  for  aharea  as  aforeaaid 
ahall  hold  an  odd  number  of  ahares  in  Spiel's  Company, 
be  shall  only  have  the  rig'ht  to  apply  for  and  have 
allotted  and  iaaned  to  him  in  respect  of  ancb  odd  ahare 
one  ahare  of  the  new  company  of  11.  so  credited  aa 
aforesaid.  All  of  the  aaid  ahares  of  the  new  company 
not  applied  for  by  ahareholdera  in  Spiel'a  Company 
within  the  time  ao  limited  aa  aforesaid  may  be  aold, 
when  and  to  auch  persons  and  on  snob  terms,  or  may  be 
otherwise  dealt  with  by  the  new  company  aa  the  new 
-company  may  think  fit. 

The  contract  further  provided  (clause  3)  that 
"the  purchase  of  the  said  premises  shall  be  com- 
pleted on  the  15th  March  1892,  when  the  said 
purchase  price  should  be  paid  and  satisfied  in 
manner  aforesaid,  and  thereupon  Spiel's  Company 
and  all  other  necessary  parties"  should  execute 
the  necessary  conveyances;  (clause  4)  that  the 
contract  or  some  other  proper  and  sufBcient  con- 
tract should  be  filed  with  the  Registrar  of  Joint 
Stock  Companies,  before  the  issue  of  any  of  the 
above  shares  under  the  contract ;  and  (clause  5) 
that  in  consideration  of  the  purchase  price  Spiel's 
Company  should  pay  all  costs  of  bringing  out  the 
new  company. 

By  an  indenture  dated  the  19th  March  1892, 
indorsed  on  the  contract  and  made  between 
Spell's  Company  of  the  first  part,  Eisner  of  the 
second  part,  and  the  new  company  of  the  third 
part ;  the  new  company  ratified  and  adopted  the 
contract  and  declared  the  same  to  be  binding  on 
the  new  company  as  if  it  had  been  incorporated 
before  the  date  of  the  contract,  and  had  entered 
into  it  instead  of  Eisner.  The  contract  with  the 
indorsement  thereon  were  duly  filed  with  the 
Hegistrar  of  Joint  Stock  Companies. 

By  an  indenture  dated  the  30th  March  1892,  after 
reciting  an  agreement  that  the  25o0{.  should  be 
paid,  350/.  in  cash  and  2200Z.  in  shares,  Spiel's 
Company  assigned  to  the  new  company  the 
property  in  question  in  consideration  of  25502. 
paid  as  aforesaid. 

In  March  1892,  Eisner  and  W.  McArthnr,  who 
were  neither  of  them  shareholdei-s  in  Spiel's  Com- 
pany, applied  as  the  nominees  of  shareholders  °who 
•were  entitled  to  exercise  the  option  given  by 
clause  2  of  the  contract,  for  250  and  50  shares 
respectively  in  the  new  company,  with  19«.  per 
ahare  credited  as  paid  up.  The  fonn  upon  which 
Eisner  made  his  application  was  ones  similar  to 
those  which  had  been  sent  to  shareholders  in  Spiel's 
Company  only,  and  which  referred  to  the  "  extra 
shares,"  or  shares  which  had  not  been  taken  up 
by  the  shareholders  in  that  company.  The  form 
used  by  McArthur  was  also  one  similar  to  those 
which  had  only  been  sent  to  shareholders  in  Spiel's 
Company. 

On  the  25th  March  the  shares  were  duly  allotted 
to  Eisner  and  McArthur,  and  having  paid  Is. 
per  share,  they  were  placed  on  the  register  of 
shareholders  as  the  holders  of  and  received  certifi- 
cates for  fully  paid-up  shares  in  the  company. 
Neither  the  applications  nor  the  allotments  re- 
fered  to  any  registered  contract. 

On  the  14th  Nov.  1894  an  order  was  made  for 
the  compulsory  winding  up  of  the  company,  and 


Eisner  and  McArthur  were  put  upon  the  list  of 
contributories  for  19«.  per  share. 

This  was  a  summons  taken  out  by  the  liqui- 
dator which,  as  amended,  asked  {inter  alia)  for  a 
declaration  that  the  shares  were  issued  to  and 
held  by  the  respondents  respectively,  subject  to 
the  payment  of  19«.  per  share  in  addition  to  the 
amount  actually  paid. 

H.  Reed,  Q.C.  and/.  Bradford  for  the  liquidator. 
— The  burden  is  on  the  respondents  of  showing 
that  at  the  date  of  the  allotment  a  contract  in 
writing  to  take  the  sbai-es  in  question  had  been 
duly  filed  with  the  Registrar  of  Joint  Stock 
Companies  in  confoi'mity  with  the  provisions  of 
sect.  25  of  the  Companies  Act  1867  : 

Re  New  Eberhardt  Company  Limited;  Ex  parte 
Uenxiee,  62  L.  T.  Bep.  301 ;  43  Cb.  Div.  118. 
Here  we  submit  there  was  no  such  contract.  The 
contract  merely  gave  an  option  to  the  shareholders 
of  Spiel's  Company  to  take  the  shares  on  payment 
of  1<.  per  share.  The  respondents  were  not 
shareholders  in  that  company,  and  were  therefore 
not  within  the  consideration  given  for  the  patent 
rights.  Further  we  submit  the  consideration  for 
the  shares  was  iUusoiy : 

jRe  Theatrical  Trust  Limited ;  Chapman't  case,  72 
L.  T.  Bep.  461 ;  (1895)  1  Ch.  771. 

Leveti,  Q.C.  and  Butcher  for  Eisner. — The 
agreement  of  Feb.  1892,  together  with  the  deed 
indorsed  thereon,  constituted  a  valid  registered 
contract  m  writing  within  the  meaning  of  sect.  25. 
Further,  as  the  nominee  of  shareholders,  Eisner 
was  entitled  to  the  benefit  of  such  contract : 

Be    Dominion    of     Canada     Plunibago    Company 
Limited ;  Kirby's  ease,  46  L.  T.  Eep.  <>82. 

The  mere  form  of  the  applications  cannot  alter 
the  real  contract  between  the  parties  which  was 
for  the  issue  of  shares  with  198.  per  share  paid 
up. 

Cooper  Willis,  Q.C,  and  Whiiaker.ior  McArthnr, 
adopted  the  same  arguments. 

Bradford  replied.  ^„^  ^^  ,^^ 

Aug.  5. — ^The  following  written  judgment  was 
delivered  by 

RoMEB,  J.  —  The  first  question  that  arises 
on  this  summons  so  far  as  concerns  the  respon- 
dents Eisner  and  McArthur  is  one  of  fact. 
Were  the  shares  the  subject  of  this  application 
allotted  to  them  as  nominees  of  shareholders  in 
Spiel's  Company  in  pursuance  of  the  option  given 
to  those  shareholders  by  clause  2  of  the  agreement 
of  the  5th  Feb.  1892  confirmed  by  the  deed  of  the 
19th  March  1892  ?  I  am  satisfied  on  the  evidence 
that  theshares  were  so  allotted,  and  that  they  were 
not  issued,  as  suggested  on  behalf  of  the  liqui- 
dator of  this  company  (the  Common  Petroleum 
Engine  Company  Limited)  under  the  provisions 
at  the  end  of  clause  2  of  the  agreement  as  shares 
not  applied  for  by  the  shareholders  in  Spiel's 
Company.  The  cii-cumstances  relied  on  by  the 
liquidator,  that  Eisner's  application  was  on  a  form 
labelled  "  extia  shares  "  admits  of  easy  explana- 
tion. The  facts  are  that  Spiel's  Company  (wholly 
without  the  authority  of  this  company)  issued  to 
their  shareholders  two  forms  of  application  for 
shares;  one  as  for  shares  to  which  they  were 
directly  entitled  under  the  agreement,  and  the 
other  as  for  extra  shares  not  taken  up  by  some  of 
the  shareholders ;  and  the  applicants  seem  not  to 
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have  noticed  any  distinction  1)etween  tlie    two 
forms  but  to  have  used  them   indiscriminately. 
As  a  matter  of  fact  this  company,  at  the  time  the 
shares  in  question  were  allotted  had  not  authorised 
the  issue  of  any  shares,  and  did  not  in  fact  allot 
any  shares  except  to  shareholders  of  Spiel's  Com- 
pany or  their  nominees  in  respect  of  the  shares  to 
which  they  were  entitled  under  the  agreement. 
And  I  should  add  that  this  company  never  limited 
a  time  within  which  the  shares  were  to  be  applied 
for,  though  Spiel's  Company  did  make  an  abortive 
and  ineffectual  attempt  to  limit  a  time.    The  next 
question  which  arises  is  one  of  law,  whether  the 
agreement  and  indorsed  deed  which  have  been 
duly  registered  comply  with   the  provisions  of 
sect.  25  of  the  Companies  Act  1867.     In  my 
opinion  they  do,  having  re^rd  to  the  cases  to 
which  I  am  about  to  refer.    In  the  first  place  the 
agreement  as  confirmed  by  the  indorsed  deed  is 
in  itself  a  contract  in  writing  made  before  the  issue 
of  the  shares  and  not  a  mere  offer  by  the  company 
to  allot  shares  like  the  memorandum  which  formed 
the  subject  of  the  decision  in  Re  New  Eierhardt 
Company ;  Ex  parte  Memies  {uhi  sup.).    By  the 
agreement  this  company  was  bound  to  allot  to 
each  shareholder  of  Spiel's  Company  his  propor- 
tion of  shares  if  he  applied  for  them ;  and  the 
fact  that  each  shareholder  had  an  option  and  was 
not  bound  to  apply  did  not  the  less  render  the 
agreement  a  contract,  and  one  binding  on  this 
Company.    This  company  had  no  option  in  the 
matter ;    and    moreover,    notwithstanding    the 
curious  wording  of  the  agreement,  and  the  form 
of  the  assignment  made  in  pursuance  of  it,  dated 
the  30th  March  1892,  I  think  the  option  given 
formed  pa.rt  of  the  consideration  for  the  sale  of 
the  property  the  subject  of  the  agreement.     I 
cannot  hold  here  that  the  consideration  paid  for 
the  shares  issued  was  illusory,  or  that  the  agree- 
ment was  a  mere  fraud  or  excuse  to  enable  these 
shares  to  be  issued  at  a  discount  or  as  nearly  fully 
paid  up.     See  Be  Theatrical  Trust  Limited  {ubi 
sup.).    It  was  suggested  by  the  liquidator  that 
Spid's  Company  had  no  right  to  distribute  a 
valuable  option  which  was  in  the  nature  of  capital 
amongst  its  shai'eholders.    That  may  be  so ;  but 
that  is  a  matter  which  concerns  Spiel's  Company 
and  its  shareholders    and  creditors,  and  which 
cannot  now  be  relied  on  by  the  liquidator  for  the 
purpose  of  this  application.    There  being  then  a 
contract  in  writing  filed  with  the  Registrar  of 
Joint  Stock  Companies  before  the  issue  of  these 
shares,  the  next  question  is  whether  it  is  a  su£B- 
cient  contract  within  the  meaning  of  sect.  25. 
Now,  if  the  question  wei-e  one  arising  for  the  first 
time  I  think  a  great  deal  might  be  said  in  favour 
of    the  contention   that  a  contract  within    the 
section  ought  to  be  one  (1)  made  direct  with  the 
allottee,  and  (2)  showing  on  the  face  of  it  which 
are  the  shares  to  be  allotted  or  issued  to  him. 
But  the  cases  show  that  this  is  not  necessary,  and 
that  the  section  (which  is  in  the  nature  of  a  penal 
clause)  must   not  be  treated  as  by  implication 
making  essential  details  with  regard  to  the  con- 
tract in  reference  to  the  above  points  not  men- 
tioned in  the  section.    For  example,  as  to  (1)  it 
has  been  held  that  if  the  contract  be  to  allot 
shares  to  A.,  the  shares  may  be  allotted  to  B.  as 
A.'s  nominee',  and  the  contract  will  then  protect 
B.     See   Catling's    case    (33    L.    T.    Hep.  645; 
1  Oh.  Div.  115)  and  the  obsexvations  of  James, 
L.J.,   at  p.   124.      And,  apparently,   even   the 


company  need  not  be  directly  a  party  to  the  . 
contract.    It  is  sufiBcient  if  the  contract  be  with 
a  trustee  of  the  company  and  adopted  by  the 
company.     See  Hartley's  case  (32  L.  T.  Rep.  106  ; 
L.  Rep.  10  Ch.  157).  where  Cairns,  L.J.  observes, 
at  p.  159 :  "  It  is  hardly  necessary  to  advert  to  the 
argument  that  the  shares  ought  not  to  be  taken 
as  paid-up  shares  because  the  agreement  was  not 
with  the  company,  but  with  a  trustee  and  before 
the  company  was  formed.    The  Act  of  Parliament 
does  not  require  the  agreement  to  be  with  the 
company,  and  such  agreements  are  very  seldom 
made  with  the  company  directly."     And  with 
regard  to  point  (2)  it  has  been  held  that  the  con- 
tract need  not  on  the  face  of  it  identify  the 
shares.    See  Be  Delta  Syndicate  Limited;    JSb 
parte  Forde  (53  L.  T.  Rep.  559  ;  30  Ch.  Div.  163). 
and  Hartley's  case  (u&t  svp.),  and  see  alsi  on  both 
points  Be  Dominion  of  Canada  Plumbago  Com- 
pany Limited ;  Kirby's  case  {ubi  sup.),  decided  by 
Fry,  J.,  and  Be  Buenos  Ayres  and  Campana  BaU- 
way   Company  (W.  N.  1875,  p.  59).      In  both 
of   these   last- mentioned    cases    the    re^stered 
contract  did  not  specify  the  shares  or  the  names 
of  the  allottees,  and  yet  the  allottees  were  held 
protected  by  the  registered  contract.    In  the  last- 
named  case  Sir  G.  Jessel,  M.R.  pointed  out  that 
sect.  25  did  not  render  necessary  the  specification 
of  the  shares,  or  of  the  name  of  the  allottee,  and 
he  said  that  if  the  contract  did  not' give  such  par- 
ticulars the  sole  effect  was  to  make  it  more  diffi- 
cult for  the  holders  of  shares  not  paid  for  in  cash 
to  discharge  the  burden  of  proving  that  their 
shares  had  in  fact  been  issued  to  them  in  pur- 
suance of   the  registered  contract.      And  with 
reference  to  these  observations  of  the  late  Master 
of  the  Rolls,  1  need  not  again  point  out  that  in 
the  present  case  the  respondents  have  discharged 
the  burden  cast  upon  them  and  satisfied  me  that 
their  shares  were  issued  in  pursuance  of  the  regis- 
tered agreement.    Having  regard  to  the  above 
authorities  I  do  not  see  on  what  principle  the 
registered  agreement  is  to  be  held  not  sufficient. 
And,  indeed,  with    reference    to  an   agreement 
which  cannot,  I  think,  on  principle  be  distin- 
guished from  that  now  before  me.  Cotton,  L.  J.,  in 
Be  New  Eberhardt  Company  (ubi  sup.),  observed 
at  p.  126  of  43  Ch.  Div.  "  If  the  company  had 
registered  not  the  document  but  the  agreement 
between  the  new  company  and  the  liquidator,  my 
present  opinion  is  that  that  would  have  been  a 
contract  registered  to  issue  these  shares  as  fully 
paid-up  shares,"  and  I  gather  that  Bowen  and 
Fry,  L.JJ.  do  not  differ  in  that  case  from  the 
opinion  of  Cotton,  L.J.     Under  these  circum- 
stances the  application  must  be  dismissed  against 
these  i-espondents  with  costs.    I  think  that  it  is 
a  proper  case  for  the  liquidator  to  bring  before 
the  court,  and  he  may  take  his  costs  out  of  the 
assets. 

Solicitors .  J.  B.  Boberts ;  Eagleton  and  Sons  ; 
Foss  and  Ledsam. 
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July  24,  25,  and  26. 

(Before  Williams,  J.,  sitting  as  an  additional 

Judge  of  the  Chancery  Division,) 

Be  Pbesektation  Syndicate  Limited,  (a) 

Company — Winding-up^Fally  paid-up  shares — 
(hniasion  to  register  eontraet  tiU  after  aUotment 
— Mistake — Bectification  of  register — Terms — 
Companies  Act  1862  (25  &  26  Vict.  c.  89),  s.  35 
—C<mpanies  Act  1867  (30  &  31  Viet.  c.  131), 
«.  25. 

Where  shares  in  a  company  have  been  allotted  as 
fully  paid  up,  hut  the  eontraet  has  by  inadver- 
tence  not  been  registered  until  after  such  allot- 
ment, relief,  on  a  motion  by  a  shareholder  to 
rectify  the  register,  notice  of  which  has  been  given 
before  the  commencement  of  the  winding-up  of 
the  company,  vnU  only  be  granted  by  the  court  on 
the  terms  of  the  applicant  providing  for  the  debts 
and  liabilities  of  the  company  incurred  between 
the  dates  of  the  allotment  and  the  notice  of 
motion  to  rectify. 

Motion. 

This  was  a  motion  on  behalf  of  the  holders  of 
preference  shares  in  the  Preservation  Syndicate 
Limited,  of  which  notice  was  given  on  the  5th 
March  1895,  that  the  register  of  the  syndicate 
might  be  rectified  by  striking  out  the  names  of 
the  holders  of  the  preference  shares  mentioned  in 
an  agreement,  dated  the  27th  July  1893,  in 
reppect  of  the  number  of  shares  in  the  syndicate 
set  opposite  their  names  in  the  schedule  to  the 
agreement,  on  the  ground  that  through  mistake 
or  accidental  omission  the  agreement  was  not 
filed  with  the  Registrar  of  Joint  Stock  Com- 
panies in  accordance  with  the  Companies  Act 
1867,  previoasly  to  the  issue  or  allotment  of  the 
said  shares ;  and  that  the  syndicate  might  be 
directed  or  authorised,  forthwith  after  the  rectifi- 
cation of  the  register  in  manner  aforesaid,  to 
register  the  names  of  such  holders  of  preference 
shares  as  members  in  respect  of  a  cori-esponding 
number  of  preference  shares  fully  paid  up  in  the 
syndicate,  and  with  the  same  distinguishing 
numbers. 

The  facts,  so  far  as  they  are  material,  were  as 
follows : 

The  agreement  in  question  was  entered  into  for 
the  purpose  of  carrying  out  an  arrangement  for 
the  porcbase  by  the  syndicate  of  the  whole  share 
capital  of  the  Co-operative  Fish  Supply  Company 
Limited,  and  the  parties  thereto  were  the  latter 
company  of  the  first  part,  G.  Hallett  as  trustee 
for  the  shareholders  of  the  company  of  the  second 
part,  ihe  syndicate  of  the  third  part,  and  M.  C. 
Brown  of  the  fourth  part.  By  it  it  was  agreed — 
(1)  that  each  of  the  shareholders  in  the  company 
should  sell  and  the  syndicate  should  purchase  the 
several  shares,  being  shares  of  12.  each  fully  paid 
in  cash,  in  the  company  set  opposite  to  the  name 
of  such  shareholder  in  the  schedule  to  the  agree- 
ment ;  (2)  that  as  the  consideration  for  such  sale 
the  syndicate  should  allot  and  issue  to  each 
of  the  aforesaid  shareholders  one  share  of  an 
issue  of  10  per  cent,  cumulative  preference 
shares  of  II.  each  in  the  capital  of  the  syndicate, 
credited  as  fully  paid  up  in  respect  of  each 
share  of  IZ.  in  the  company  held  by  such  share- 
holder; (3)  that  the  sale  should  be  carried  into 

(a)  Bepoitad  by  W.  IVIMIT  COOK,  Esq.,  BairUter-it-Law. 


effect  as  from  the  4th  April  1893 ;  (4)  the  syndicate 
should  undertake,  perform,  and  discharge  all 
outstanding  contiucts  and  liabilities  of  the  com- 
pany ;  and  (5)  that  before  the  issue  of  any  of  the 
said  preference  shares  a  sufiBcient  contract  in 
writing  should  be  filed  with  the  Registrar  of  Joint 
Stock  Companies. 

In  June  1893  the  shareholders  of  the  company 
transferred  their  shares  to  the  syndicate,  and  the 
syndicate  in  exchange  issued  to  them  certificates 
for  an  equivalent  number  of  preference  shares  in. 
the  syndicate  purporting  to  be  fully  paid  up. 
The  agreement  was  not,  however,  registered  until 
the  28th  July  1893,  i.e.,  subsequently  to  the  aUot- 
ment of  shares,  at  which  date  the  syndicate  was 
solvent. 

Both  the  directors  and  shareholders  were  una- 
ware of  the  delay  in  registering  the  agreement 
until  a  date  considerably  later,  at  which  date  the 
company  was  insolvent. 

On  the  27th  March  1895  an  order  was  made  for 
the  compulsory  winding-up  of  the  syndicate  on  a 
petition  presented  on  the  13th  March  1895. 

By  the  Companies  Act  1862  (30  &  31  Vict, 
c.  131),  s.  25,  it  IS  provided  that. 

Every  ahare  in  any  compiuiy  shall  be  deemed  and 
taken  to  have  been  issued  and  to  be  held  rabjeot  to  the 
payment  of  the  whole  amoont  thereof  in  oaah,  miless 
the  same  shall  have  been  otherwise  determined  by  a, 
contract  duly  made  in  writing,  and  filed  with  the  Regis- 
trar of  Joint  Stock  Companies  at  or  before  the  issue  of 
such  shares. 

Witt,  Q.O.  and  E.  Ford  for  the  motion. — Were 
it  not  for  the  fact  that  the  company  is  now  insol- 
vent there  could  be  no  doubt  as  to  the  power  of 
the  court  to  order  the  register  to  be  rectified  : 

Re  DarliTigton  Forge  Company,  56  L.  T.  Eep.  627 ; 

34  Ch.  Div.  522  ; 
The  Denton  Colliery  Company  ;  Ex  parte  8ha\c,  L. 

Bep.  18  Eq.  16  ; 
Re  New  Zealand  Kapanga  Gold  Mining  Company  f 

Ex  parte  Thomas,  L.  Bep.  18  Eq.  17,  n.; 
Buckley  on  the  Companies  Acts,  6th  edit.,  p.  865. 

Here,  the  company  was  insolvent  at  the  date  of 
the  notice  of  motion.  It  is,  however,  sufficient, 
we  submit,  to  show,  as  was  the  fact,  that  the 
company  was  solvent  at  the  date  of  the  regis- 
tration of  the  agreement.  The  shares  in  the  old 
company  were  fully  paid  up.  [Williams,  J. — 
It  seems  that  where  a  contract  is  through  inad- 
vertence registered  only  a  short  time  after  the 
issue  of  the  shares,,  the  court  will  regard  it  as 
being  substantially  one  transaction,  and  treat  the 
contract  as  registered  at  the  date  of  the  issue  {Be 
Ambrose  Lake  Tin  and  Copper  Company ;  Clarice's 
case,  38  L.  T.  Rep.  587  ;  8  Ch.  Div.  635  ;  and  JJ« 
Tunnel  Mining  Company ;  Poole's  ease,  56  L.  T. 
Rep.  822 ;  35  Ch.  Div.  579) ;  but  in  JBe  Darlington. 
Forge  Company  [ubi  sup.),  where  there  bad  been 
an  interval  of  some  yeare,  the  court  would  not 
allow  rectification  without  the  existing  debts  of 
the  company  being  provided  for.  I  do  not  see 
any  way  out  of  that.]  The  agreement  having 
been  on  the  file  since  July  1893,  the  creditors 
have  had  notice  since  that  date  that  they  could 
not  rely  on  the  capital  uncalled  on  the  shares. 
The  applicants  ought  not  to  be  prejudiced  by  the 
existence  of  the  winding-up  order,  as  they  did  all 
they  could  to  obtain  relief  before  the  presentation 
of  the  petition  on  which  the  order  was  made: 
(Buckley  on  the  Companies  Acts,  6th  edit.,  p.  11 :'.) 
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Be  Peebbbvation  Stmdicatb  Limited. 


[Chan.  Drv. 


The  only  contract  which  the  applicants  entered 
into  was  to  take  fully  paid-up  snares,  and  they 
ought  not,  therefore,  to  be  placed  on  the  list  of 
contributories,  notwithstanding  that  a  winding- 
up  has  supervened : 

Re  Barangah  Oil  Refining  Company  ;  Arnot's  case, 
57  L.  T.  Eep.  353  ;  36  Ch.  Div.  702. 

Muir  Mackenzie,  for  the  official  receiver  and 
liquidator,  submitted  that  relief  could  only  be 
given  on  the  terms  of  the  applicants  providing  for 
the  debts  of  the  company,  as  in 

fie  Darlington  Forge  Company  (u6t  «(j).). 

Ford,  in  reply,  referred  to 

Re  Broad-street  Station  Dieellings  Company,  W.  N. 
1887,  p.  149. 
fWiLLiAMS,  J.  referred  to  Re  Harwich  Harhour 
Ifocks,  Wharves,  and  Warehouses  Company 
<W.  N.  1875,  p.  235) ;  Be  Government  Security  Fire 
Insurance  Company ;  Mudford's  Claiin  (42  L.  T. 
Bep.825;14Ch.I)iv.634).]  Cur.  adv.  vuU. 

July  26. — ^Williams.  J. — This  is  only  another 
instance  of  the  gross  injustice  which  is  from  time 
to  time  done  by  a  portion  of  the  25th  section  of 
the  Act  of  1867.  The  section  in  question  was  a 
section  passed  by  the  Legislature  to  meet  a  class 
of  cases  which  it  was  eminently  necessary  to  deal 
with,  and  to  deal  with  effectually.  It  was  ex- 
tremely common  when  a  company  got  into 
difficulties  for  shareholders  who  did  not  wish  to 
be  made  liable  as  contributories  to  come  forward 
and  say  that  they  took  their  shares  upon  terms 
that  they  should  not  pay  cash  for  them,  and  all 
eorts  of  shadowy  excuses  were  suggested  to  get 
off  payment,  as,  for  instance,  that  the  shares 
were  allotted  as  remuneration  for  supposed 
services  rendered  to  the  directors,  or  to  the  com- 
pany ;  and  officers  and  directors  of  the  company 
were  found  who  were  only  too  willing  to  come 
forward  and  support  allegations  of  that  sort.  The 
company  to  all  appearance  had  all  its  shares  taken 
up,  and  persons  who  dealt  with  the  company 
might  well  suppose  that  a  cash  equivdent  for  the 
shares  was  there,  but  it  turned  out  that  there  was 
no  cash  equivalent,  and  that  the  shares  had  been 
issued  to  those  who  were  interested  in  the  forma- 
tion of  the  company,  and  had  nothing  to  lose  if 
the  company  came  to  financial  grief,  and  had 
«verything  to  gain  if  it  was  a  success.  In  such 
cases  one  would  have  great  pleasure  in  holding 
that  such  persons  must  pay  up  the  nominal  face 
value  of  their  contributions  to  the  company ;  but 
unfortunately  those  are  not  the  persons  who  are 
usually  caught  in  the  meshes  of  the  legislative 
net.  The  cases  which  are  generally  hit  by  the 
section  are  cases  where  persons  who  are  sought  to 
be  made  contributories  have  made  honest  agree- 
ments to  pay  for  their  shares,  not  in  actual  cash, 
but  in  something  else  which  is  really  equivalent 
to  a  cash  payment,  and  by  the  negligence  or 
mistake  of  someone,  perhaps  a  clerk  or  solicitor, 
the  contract  is  not  registered,  and  the  section 
takes  effect.  The  shareholder  thus  has  to  pay 
over  again,  and  he  goes  away  with  a  sense  that 
the  law  has  done  him  an  injustice ;  and  it  is  not 
good  that  that  feeling  should  exist,  especially 
where  there  is  some  foundation  for  it.  But 
I  have  to  deal  with  this  case.  Here  is  a 
company,  the  shareholders  in  which  have  paid 
for   their    shares.      A    reconstruction    becomes 


necessary,  and  an  agreement  is  made  that  the 
shareholders  in  the  old  company  who  had  paid 
up  their  |hares  in  full  should  sell  their  shares 
to  the  new  company.  The  new  company  has  not 
much  cash,  so  it  is  proposed  to  do  it  by  handing 
over  to  the  old  shareholders  paid-up  shares  in  the 
new  company  of  an  amount  equal  to  their  shares 

Eaid  up  in  the  old  company.  That  is  what  happened 
ere.  Hard  cash  had  been  paid  for  the  shares  in 
the  old  company  which  were  to  be  exchanged 
for  paid-up  shares  in  the  new  company  pursuant 
to  the  agreement,  which  was  to  be  filed.  Through 
the  carelessness  of  somebody  the  agreement 
was  not  registered.  This  is  the  more  remarkable, 
because  the  contract  between  the  old  and  the  new 
companies  was  a  contract  in  writing ;  it  was  drawn 
up  by  the  solicitor  of  the  old  company,  and  con- 
tained a  clause  that  before  the  issue  of  any  of  the 
preference  shares  a  sufficient  contract  in  writing 
should  be  duly  filed.  The  registration,  however, 
did  not  take  place  till  the  28th  July,  instead  of 
in  June  when  the  shares  were  issued.  Subse- 
quently the  new  company  got  a  new  solicitor,  and 
he  found  that  the  shares  were  issued  to  these 
people  before  the  contract  was  filed,  and  that 
inasmuch  as  sect.  25  of  the  Act  of  1867  requires 
the  filing  to  be  "at  or  before  the  issue"  of  the 
shares,  what  had  been  done  had  not  the  effect  of 
giving  the  shareholders  fully-paid  shares.  The 
directors  proposed  to  put  all  right  by  cancelling 
the  shares  which  had  been  issued  by  mistake 
before  registration,  and  issuing  an  equal  number 
of  shares  at  a  date  subsequent  to  the  date  of  the 
filing  of  the  agreement.  But  they  were  advised  that 
they  were  no  longer  in  a  position  to  do  so,  because 
the  company  was  insolvent.  I  have  to  say  what 
is  to  be  done.  Here  was  a  mistake.  I  have  not 
the  slightest  doubt  that  the  shareholders  honestly 
supposed  that  the  contract  had  been  duly  regis- 
tered. They  had  a  right  to  suppose  so.  The 
directors  of  the  company  thought  so  too,  and  they 
had  a  right  to  suppose  so.  Whether  either  of  the 
parties  or  both  of  them  may  have  a  remedy 
against  the  persons  whose  carelessness  brought 
about  this  state  of  things  I  have  not  now  to 
determine,  but  if  it  was  brought  about  by  care- 
lessness I  hope  that  the  law  is  such  that  the 
persons  responsible  may  have  to  pay.  The  mis- 
take is  one  that  the  shareholders  shoTild  have  a 
right  to  have  corrected.  The  applicant  gave  to 
the  company  notice  of  the  motion  to  rectify  on 
the  5th  March  whilst  the  company  was  still  going 
on,  but  before  any  order  was  made  a  petition  was 
presented,  and  the  company  went  into  liquidation. 
The  law  is  perfectly  plain.  Tou  cannot  correct 
this  mistake  to  the  prejudice  of  any  righte  which 
have  arisen  in  other  people  in  the  meantime,  that 
is,  the  rights  of  persons  who  have  become  credi- 
tors of  the  company.  Mr.  Ford  suggested  that 
the  rule  was  not  accurately  stated  by  me,  and  that 
the  mistake  might  be  rectified  when  yon  had 
satisfied  aU  the  righte  of  people  who  had  been 
induced  to  deal  with  and  give  credit  to  the  com- 
pany by  the  state  of  things  which  existed.  I  do 
not  assent  to  that.  You  cannot  correct  this 
mistake  to  the  prejudice  of  any  rights  which 
accrued  in  the  interval,  whether  those  who  have 
the  righte  rehed  on  the  mistake  in  the  registra- 
tion or  not.  I  shall  make  an  order  that  the 
register  be  rectified  upon  due  provision  being 
made  for  all  debte  and  liabilities  of  the  company 
which  accrued  between  the  date  of  the  issue  of 
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Bso.  V.  Slade,  Esq.,  and  otheks  ;  Ex  parte  Saunders. 


Q.B.  Div.] 


[Q.B.  DiT. 


these  shares  and  the  5th  March  when  notice  of 
motion  was  given.  "When  the  list  of  debts  and 
liabUitiee  has  been  made,  if  it  can  be  agreed,  so 
much  the  better;  if  it  cannot  be  agreed,  it  will 
come  before  the  registrar,  who  will  settle  it  him- 
self. As  to  directors'  fees,  it  ia  i-ather  a  matter 
for  arrangement  than  for  an  order.  So  far  as  the 
law  is  concerned  no  persons  ought  to  be  allowed 
to  take  advantage  of  their  own  wrong.  If  it  is 
by  the  directors'  wrong  that  this  contract  was  not 
registered  they  ought  not  to  be  allowed  to  take 
advantage  of  that.  The  circumstances,  however, 
are  not  sufficiently  before  me  to  enable  me  to 
decide  this,  and  I  will  leave  it  to  be  settled  in 
chambei-8.  There  is  a  decision  of  Lord  Cairns, 
in  Kent  v.  Freehold  Land  and  Briclcmaking  Com- 
pany (L.  Rep.  3  Ch.  483),  that,  if  an  application 
to  rectify  is  made  after  the  liquidation  has  com- 
menced, it  is  too  late  to  allow  rectification.  The 
notice  of  motion  here  was  before  the  liquidation, 
and  I  have  given  the  benefit  of  the  doubt  in 
favour  of  the  applicants  by  ordering  a  list  to  be 
prepared. 

Solicitors  :  F.  W.  HiU,  for  F.  C.  Manley,  HuU; 
Walter  J.  Payne. 


Addendum. — Re  Foteaux  {ante,  p.  202). — The  follow- 
ij>g  are  the  caBes  referred  to  in  the  judgment  of  Chitty, 
J.,  with  the  references  to  the  reports,  irbich  were 
editorially  omitted  ftom  the  argnmentB  of  conneel,  and 
are  only  cited  in  the  judgment  by  the  reference  {ubi 
ntp.). : 

Thornton  r.  Howe,  31  Beav.  14 ; 

JJe  Jop,  6OI1.  T.Rep.  176; 

Amutrong  v.  Beeve«,  L.  Bep.  Ir.  25  Ch.  Biv.  825 

Univertity  of  London  v.  yarrow,  1  De  G.  &  J.  72 

Re  I>ovglas ;  Obert  v.  Barrow,  56  L.  T.  Bep.  786 
35  Ch.  Div.  472 ; 

Commistioners  of  Income  Tax  v.  Penutel,  65  L.  T. 
Rep.  621 ;  (1891)  A.  C.  531 ; 

March  v.  Means,  3  Jnr.  790 ; 

Re  VaOanee,  Seton,  5th  edit.  p.  1141. 
—Ed.  L.  T.  Bip. 


QUEEN'S  BENCH  DIVISION. 

Wednesday,  June  26. 
(Before  Wbioht  and  Wilxb,  JJ.) 

Beo.  v.  Sladb,  Esq.  (Metropolitan  Police  Magis- 
trate) AND  OTHERS ;  Ex  parte  Saunders,  (a) 

Criminal  law — Conviction  —  Certiorari  —  Public 
Health  (London)  Act  1891  (54  &  55  Viet.  e.  76)— 
Continuing  offenee — Limitation  of  time — Sum- 
mary Jurisdiction  Act  1848  (11  &  12  Vict.  c.  43), 
».  11— Amendment — Baines'  Act  (12  Jt  13  Vict, 
c.  45), «.  7. 

On  a  conviction  for  wilfully  and  Icnowingly  acting 
contrary  to  an  order  to  close  certain  premises  as 
unfit  for  human  habitation  the  magistrate  in- 
flicted a  fine  of  a  shilling  a  day  for  the  whole 
period  during  which  the  offence  had  continued 
(193  days). 

Held,  that  the  conviction  was  bad  as  contrary  to  the 
six  months'  limitation  of  sect.  11  of  the  Summary 
Jurisdiction  Act  1848. 

Held  further,  that  the  conviction  could  not  be 
amended  under  sect.  7  of  Baines'  Act,  since  the 
mistake  was  not  one  made  in  drawing  up  the 
conviction,  but  a  mistake  of  law. 

{.a)  Beported  hj  Q.  H.  Obadt,  Eaq.,  Burinter-at-Lkw. 


This  was  an  order  nisi  calling  upon  Wjmdham 
Slade,  Esq.,  a  metropolitan  magistrate,  sitting  at 
Soutbwark  Police-coui-t,  and  the  St.  Saviour 
District  Board  of  Works,  Southwark,  to  show 
cause  why  a  writ  of  certiorari  should  not  issue  to 
remove  the  record  of  a  certain  conviction  of 
Francis  Saunders  into  the  High  Court,  and  why, 
when  the  conviction  was  returned,  the  same  should 
not  be  quashed  on  the  grounds  that  it  included  a, 
period  of  more  than  six  calendar  inonths  before 
the  matter  of  the  complaint  or  information  arose,, 
and  that  penalties  are  inflicted  in  it  for  more  days 
than  can  be  legally  imposed. 

Saunders  was  the  owner  of  a  certain  dwelling- 
house  at  No.  75,  Blackfriars-road,  Southwark. 
On  the  4th  Jan.  1894  he  appeared,  on  the  siunmons 
of  the  St.  Saviour  District  Board  of  Works, 
))efore  the  magistrate  sitting  at  Southwark  Police- 
court  for  failing  to  comply  with  a  notice  to  abate 
a  nuisance  arising  from  the  dwelling-house  before 
mentioned.  The  magistrate,  being  satisfied  that 
the  dwelling-house  was  unfit  for  human  habita- 
tion, made  a  closing  order  under  sect.  5,  sub-sect.  6, 
of  the  Public  Health  (London)  Act  1891  (54  &  55 
Vict.  c.  76). 

On  the  29th  Nov.  1894  Saunders  again  appeared 
before  the  magistrate  sitting  at  Southwark  Police- 
court  on  the  summons  of  the  St.  Saviour  Dis- 
trict Board,  and  was  convicted  under  sect.  5,  sub- 
sect.  9  of  the  Public  Health  (London)  Act  1891, 
of  having  knowingly  and  wilfully  acted  contrary 
to  the  closing  order  of  the  4th  Jan.  during  a. 
period  of  193  days,  namely,  from  the  1st  Feb.  to 
the  12th  Aug.  He  was  thereupon  fined  91.  13*., 
"  being  1«.  per  day  for  each  of  the  193  days  afore- 
said." 

On  the  24th  May  1895  the  order  nisi  to  quash 
the  conviction,  on  the  grounds  already  mentioned, 
was  granted. 

F.  Dodd  now  showed  cause. — The  conviction  ia 
good,  but,  if  not  good,  the  mistake  is  one  that 
may  be  amended.  Sect.  5  of  the  Public  Health. 
(London)  Act  1891  contains  no  limit  as  to  the 
time  for  which  penalties  can  be  inflicted.  The 
ofEence  here  is  a  single  continuing  offence,  not  & 
series  of  separate  and  distinct  offences  occurring 
on  as  many  separate  days  : 

liondon  County   Council  v.  WorXey,  71  L.  T.  Eep. 
487;  (1894)  2  Q.  B.  826. 

That  being  the  case,  sect.  11  of  the  Summary 
Jurisdiction  Act  1848  is  satisfied  if  the  offence 
continued  up  to  within  six  months  of  conviction : 

Higgins  v.  Vorthwich  Union,  22  L.  T.  Bep.  752 ; 
Reg.  V.  Waterhowe,  a6  L.  T.  Bep.  761 ;   L.  Eep.  7 

Q.  B.  845 ; 
Reg.  V.    Catholic  Fire  Insurance  Association,  4S 

L.  T.  Bep.  675. 

As  to  amendment  under  sect.  7  of  Baines'  Act : 

Reg.  V.  TTolfcer,  45  J.  P.  682. 
[Wright,  J. — There  is  no  power  to  amend  save 
where  the  mistake  is  one  made  in  drawing  up  the 
conviction.]  Here  the  mistake  is  one  made  in 
drawing  up  the  conviction.  There  was  no  necessity 
for  mentioning  the  number  of  days.  At  any  rate 
the  mistake  was  immaterial,  as  the  magistrate 
had  power  to  inflict  a  much  lai-ger  fine  than  that 
actually  inflicted. 

Wills,  J. — In  this  case  the  conviction 
is  cleai'ly  wrong,  and  must  be  quashed.  It  ia 
impossible  to  read  it  and  not  to  see  that  the 
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offence  of  which  Saimdera  was  convicted  has 
been  treated  as  an  offence  continuing  dnring 
one  hpndred  and  ninety-three  days.  Of  these 
twelve  were  statute-barred.  We  cannot  take  the 
-conviction  to  pieces  and  say.  that  one  part  of  it  is 
good  and  the  other  part  bad.  The  conviction  is 
for  the  whole  period  between  Ist  Feb.  and 
12th  Aug.,  and  as  part  of  that  period  is  outside 
the  six  months'  limit  imposed  by  sect.  11  of  the 
Summary  Jurisdiction  Act,  it  cannot  stand. 

Solicitor  for  the  defendants,  i2.  J.  Tickle. 

Saunders  in  pei-son. 


Ttiesday,  June  11. 
(Before  Wills  and  Weight  JJ.) 
Plettb  v.  Campbell,  (a) 
Lieenting  Act  1872  (35  *  36  Viet.  c.  94),  s.  3— 
Sale  of  liqiuyr  ehewhere  than  on  licensed  pre- 
mises. 
The  appellant  held  an  off  licence  for  the  sale  of 
beer   oy   retail.    Sis   practice    was   to  employ 
a  carter,   who  went    round    to    the   cvstomers' 
lumses    euery   week  with   a    cart  from    which 
he  delivered  jars  of  beer,  and  received  orders 
for  the  following    week.      The    carter  in    this 
way  received  an  order  from  a  customer  at  the 
customer's  own  house  for  a  jar  of  beer  which 
was  the  following  week  delivered  from  the  cart 
at  the  house  and  there  paid  for.      The  jar  was 
one  of  several  gallon  jars,  none  of  which  were 
distinguished  by  any  label  or  othir  mark  from 
other  similar  jars  in  the  cart. 
Held,  that  the  sale  of  beer  to  the  customer  took 
place  at  the  latter's  house  and  not  on  the  licensed 
premises,  and  the  appellant  was  therefore  pr^ 
perly  convicted  under  sect.  3  of  the  Licensing 
Act  1872  of  selling  intoxicating  liquor  at  a  place 
where  he  was  not  authorised  by  his  licence  to  seU 
the  same. 
Cajbe  stated  by  Quarter  Sessions  of  Lancashire 
upon  an  appeal  against  a  conviction  by  the  petty 
sessions  of  Blaokbi^-n  Lower,  whereby  the  ap^- 
lant  was  convicted  under  sect.  3  of  the  Licensing 
Act  1872  of  selling  intoxicating  liquor  on  the 
24th  iiaj  1894,  at  a  certain  house.  No.  142,  High- 
street,  Riahton,  where  he  was  not  then  authorised 
by  his  licence  to  sell  the  same,  he  then  being  duly 
licensed    to  sell    by  retail    certain  intoxicating 
liquors    in    his    house    and    premises.    No.    11, 
Stanley-sti-eet,  Burnley.    The  Court  of  Quarter 
Sessions  allowed  the  appeal,  subject  to  this  case. 

The  appellant  was  a  brewer,  who  held  a  licence 
under  11  Geo.  4  &  1  WUl.  4,  c.  64,  and  the  Acts 
amending  the  same,  for  the  sale  of  beer  by  retail 
st  11,  Stanley- street,  Burnley,  such  beer  to  be 
consumed  off  the  premises. 

On  the  26th  May  1894  one  Greenwood,  a  person 
in  the  appellant's  employ,  delivered  from  a  cart 
driven  by  him  a  stone  jar  containing  a  gallon  of 
beer,  to  the  wife  of  one  Moore,  at  142,  Hign- street, 
B.ishton,  in  payment  for  which  he  was  to  and  did 
receive  Is.  on  the  appellant's  behalf  on  the  2nd 
June.  The  evidence  showed  a  course  of  dealing 
for  about  eight  months  prior  to  the  26th  May, 
•whereby  Greenwood  delivered  from  the  appellant's 
cart,  carriage  free,  one  gallon  of  beer  per  week  to 
Moore  or  Ms  wife,  in  pursnasce  of  orders  given 
to  him  by  them  the  previous  week.    'At  each 

(a)  Beported  by  Q.  H.  QBASiT,  E«q.,  B«rri«ter-at-L»w. 


delivery  he  received  Is.  for  the  beer  delivered  the 
previous  week,  and  took  back  the  empty  jar.  The 
week  preceding  the  26th  May  Mrs.  Moore  gave 
Greenwood  an  order  to  bring  a  gallon  of  beer  on 
that  day,  which  order  was  entered  (with  others) 
by  Greenwood  in  an  order  book  kept  by  him  to  be 
shown  to  the  appellant.  On  his  return  to  Burnley, 
he  made  out  a  list  of  orders  so  received,  which  the 
appellant  ordered  to  be  executed.  On  the  26th 
May,  Gi'eenwood  selected  from  the  appellant's 
stores  at  Stanley-street,  the  goods  necessary  to 
execute  the  orders  aforesaid,  and  no  more.  The 
jar  delivered  to  Mrs.  Moore  was  not  distinguished 
by  any  label  or  mark  from  Bimil&r  jars,  the  goods 
being  placed  in  the  cart  in  the  order  in  which  the 
cart  would  arrive  at  the  customers'  houses.  There 
was  no  evidence  that  either  the  appellant  or 
Greenwood  communicated  to  Moore  or  his  wife 
the  acceptance  of  the  order  for  the  gallon  of  beer 
for  delivery  on  the  26th  May  otherwise  than  by 
the  actual  delivery  of  the  beer  to  Mrs.  Moore  on 
that  date. 

It  was  contended  for  the  appellant  that  the  sale 
of  the  said  gallon  of  beer  delivered  to  Mrs.  Moore 
on  the  26th  May  took  place  at  the  appellant's  pre- 
mises in  Stanley-street;  for  the  respondent  that 
the  sale,  or  a  transaction  in  the  nature  of  a  sale 
took  phice  at  Moore's  house,  142,  High-street, 
Rishton. 

The  Court  of  Quarter  Sessions  were  of  opinion 
that  the  sale  of  the  beer  took  place  on  the  appel- 
lant's licensed  premises,  and  that  the  delivery  to 
Moore  at  Rishton  was  not  an  offence  within  the 
meaning  of  sect.  3  of  the  Lioensing  Act  1872,  and 
auashed  the  conviction  subject  to  the  opinion  of 
tne  High  Court. 

Bigham,  Q.C.  {Ferguson  with  him)  for  the 
respondent  (the  appellant  here)— rThe  sale  of 
beer  took  place  not  on  the  licensed  premises  but 
at  the  customer's  house,  where  it  was  ordered, 
delivered,  and  paid  for.  The  true  test  of  a  sale 
is  the  passing  of  the  property,  and  here  the  cus- 
tomer had  no  property  in  the  jar  of  beer  until  it 
was  delivered. 

Poland,  Q.C.  [W.  Mackenzie  with  him)  for  the 
respondent  (the  brewer)  The  sale  from  the  cart 
,  was  in  effect  a  sale  at  the  licensed  premises. 
There  is  no  mode  of  getting  a  licence  to  sell  by  a 
cart  at  the  customer's  door,  yet  the  publican  may 
surely  deliver  his  beer  to  the  customer  by  his 
cart.  The  transfer  of  the  property  is  not  the 
test,  because  there  may  be  a  contract  for  the  sale 
of  goods  not  yet  in  existence.  See  the  Sale  of 
Goods  Act  1893  (56  &  57  Vict.  c.  71),  s.  6,  sub- 
sects.  (1)  (2).  Stretch  v.  White  (25  J.  P.  485)  is  in 
point.  There  Lord  Blackburn  said  that  it  was 
not  necessary  in  order  to  constitute  a  sale  within 
the  13th  section  of  the  Markets  and  Fairs  Clauses 
Act  1847  that  there  should  have  been  a  trans- 
mutation of  property. 

Bigham,  Q.C.  in  reply. 

Wills,  J.— In  this  case. I  think  the  original 
conviction  by  the  petty  sessions  was  right,  and, 
but  for  a  case  cited  to  us  upon  another  Act  of 
Parliament,  I  should  have  thought  the  matter  too 
clear  tor  argument.  In  this  instance,  the  publican 
who  is  licensed  to  sell  beer  upon  his  own  premises 
sends  out  his  traveller  to  take  orders.  That  is,  of 
course,  equivalent  to  going  himself.  Then  he 
selects  jars  of  beer,  and  sends  them  out  in  carts 
to  the  purchasei-s'  houses,  where  they  are  paid  for. 
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There  is  no  evidence  that  any  part  of  the  transac- 
tion, except  the  fixing  of  the  price,  takes  place  on 
the  licensed  premises;  everything  else  is  at  the 
pnrchaser'B  house.  It  was  ai'gued  that  a  sale 
involved  a  transmutation  of  property,  and  that  it  is 
not  complete  until  the  property  passes.  I  am 
prepared  to  agree  that  a  sale  cannot  be  completed 
without  a  ti-ansfer  of  property.  But,  without 
going  into  these  matters  minutely — which  may  be 
out  of  place  with  reference  to  this  enactment — it 
is  mongh  for  me  to  say  that  every  material  part 
of  this  transaction  took  place  at  the  purchaser's 
own  house.  It  cannot  make  any  difference  whether 
the  circumstances  which  are  said  to  be  a  selection 
of  the  jar  took  place  in  the  cart  or  at  the  licensed 
place.  Evidently  thei-e  was  nothing  at  the 
licensed  premises  that  amounted  to  an  appropria- 
tion of  any  jar  to  a  customer  with  his  assent. 
Everything  necessary  to  complete  the  appropria- 
tion of  the  jar  took  place  at  the  cart,  and  I  think 
there  is  no  pretence  for  saying  that  there  was  a 
sale  on  the  licensed  premises.  We  were,  how- 
ever, pressed  with  the  case  of  Stretch  v.  White 
{ubi  tup.)  The  report  there  is  not  a  very 
satisfactory  one,  and  it  is  singular  that  the 
case  is  nowhere  else  reported.  But,  at  any  rate, 
the  whole  of  the  bntter  in  that  case  seems  to 
have  been  sold  and  appropriated,  and,  if  so,  the 
case  differs  from  the  present,  and  does  not  stand 
in  onr  way.  A  decision  based  upon  one  Act  of 
Parliament,  in  the  nature  of  the  Licensing  Acts, 
is  often  a  very  fallacious  argument  when  used  in 
respect  of  another  Act.  It  appears  to  me  that 
the  plain  words  of  the  statute  in  this  case 
jastify  the  conviction,  and  the  appeal  should  be 
allowed. 

Wbioht,  J. — ^I  think  Mr.  Bigham  went  too  far 
in  saying  that  the  irord  "  sale,"  as  used  in  this 
Act,  necessarily  meant  a  sale  in  the  legal  sense  of 
the  term.  I  think  it  may  also  mean  an  agree- 
ment to  sell,  and  so  it  was  in  the  case  cited  from 
the  Justice  of  the  Peace.  While  I  agree  that  this 
conviction  should  be  restored,  I  do  not  say  but  that 
a  very  slight  difference  in  the  moda  of  selling  the 
beer — e.g.,  if  the  barrel  had  been  marked  with 
the  name  of  the  purchaser — might  have  made  all 
the  difference.  My  decision  is  based  on  this 
specific  ground — that  it  is  impossible  there  can  be 
a  sale,  or  a  bargain  and  sale,  or  a  sale  and 
delivery,  at  a  place,  unless  there  has  been  some 
appropriation  of  the  article  at  that  place ;  and 
here  there  was  none. 

Solicitoi"s :  Ainsworth,  Sanderson,  and  Howson, 
Blackbnm;  Clifford,  QosneU,  and  Tumay,  for 
Gamett  and  Jackson,  Blackburn. 


May  6  and  7. 
(Before  Lord  Bttssbll,  C.J.  and  Chables,  J.) 

Reo.  v.  Tittbeton.  (a) 
Penaltiet  imposed  by  police  magistrate — Appro- 
priation of  sam,e  by  receiver  of  metropolitan 
police — Title  of  local  authority  —  Municipal 
Corporations  Act  1835  (5*6  Will.  4,  c.  76),  s.  126— 
Metropolitan  Police  Courts  Act  1839  (2  <fc  3  Vict. 
c.  71),  ««.  7  and  47 — Sale  of  Food  and  Drugs 
Act  1876  (38  <e  39  Vict.  c.  63),  ss.  12  and  28— 
Margarine  Act  1887  (60   <fc  51  Viet.  e.  29),  ss. 

11  and  12. 

(a)  Bapoitadbr  T.  B.  Bbidswatsb,  Eaq.,  Burlnter-AULkw. 


A  penalty  recovered  before  a  itieiropolitan  police 
magistrate  under  sect.  6  of  the  Margarine  Act 
1887,  in  the  case  of  a  prosecution  by  an  "  officer, 
inspector,  or  constable  of  the  authority  who  shall 
have  appointed  an  analyst "  within  the  meaning 
of  sect.  26  of  the  Sale  of  Food  and  Drugs  Act 
1875,  mUfSt  be  paid  to  such  officer,  inspector,  or 
constable,  and  not  to  the  receiver  of  the  metropo- 
litan police  district,  in  accordance  with  sect.  47  of 
the  Metropolitan  Police  Courts  Act  1839. 

The  appropriation  of  penalties  effected  by  sect.  26  of 
the  Sale  of  Food  and  Drugs  Act,  1875  is  a 
"  proceeding"  within  the  meaning  of  sect.  12  of  the 
Margarine  Act  1887. 

Wray  v.  Ellis  (1  E.  &  E.  276 ;  28  L.  J.  45,  M.  C.) 
eonsid&red  and  distinguished. 

This  was  a  rule  calling  upon  Harry  Titterton, 
Esq.,  chief  clerk  at  the  Worship-street  Police- 
court,  to  show  cause  why  a  mandamus  should  not 
issue  directed  to  him  commanding  him  to  pay 
over  to  Charles  Quelch,  an  inspector  appointed 
by  the  Vestiy  of  St.  Leonards,  Shoreditch,  a 
penalty  of  152.  received  from  one  Thomas  Morgan, 
upon  an  information  laid  against  him  by  the 
inspector,  before  one  of  the  metropolitan  police 
magistrates  at  Worship-street,  under  sect.  6  of 
the  Margarine  Act  1887,  for  selling  to  the  inspector 
half  a  pound  of  margarine  by  retail  in  a  package 
which  was  not  duly  branded  or  durably  marked 
as  directed  by  the  section  in  question,  and  for  not 
delivering  to  him  (the  inspector)  the  margarine 
in  or  with  a  paper  wrapper  on  which  was 
printed  the  word  "  margarine  as  required  by  the 
section. 

The  question  was  whether  penalties  under  the 
Margarine  Act  1887  (50  &  51  Vict.  c.  29)  recovered 
before  a  metropolitan  magistrate  must  be-. 
paid  to  the  receiver  of  the  metropolitan 
police  district  or  to  the  inspector  who  pro- 
secutes on  behalf  of  the  vestry.  For  the 
purposes  of  the  case  it  was  assumed  by  the 
coui-t  that  Quelch  was  an  "officer,  inspector,, 
or  constable  of  the  authority  who  shall  have 
appointed  an  analyst  or  agreed  to  the  acting  of  an 
analyst  within  their  district "  'within  the  meaning 
of  the  Sale  of  Food  and  Brugs  Act  1875,  e.  26. 
Mr.  Titterton  had  received  the  fine,  and  refused 
to  pay  it  to  Quelch  on  the  ground  that  he  was. 
bound  to  pay  it  to  the  receiver  for  the  metropolitan 
police  district  under  the  provisions  of  the 
MetropoUtan  Police  Act  1839  (2  &  3  Vict.  c.  71). 

The  Metropolitan  Police  Courts  Act  1839  (2  &  3^ 
Vict.  c.  71),  8.  47,  enacts : 

Where  by  any  Act  or  Acts  any  penalties  are  or  shall 
hereafter  be  made  recoverable  in  a  sammary  manner 
before  jnstioes  of  the  peaoe,  and  by  snob  Act  or  Aots  the 
same  are  or  shall  be  limited  and  made  payable  to  Her 
Majesty,  or  to  any  person  whomsoever  save  the  in- 
former who  shall  sue  for  the  same,  or  any  party  aginneved, 
in  every  snch  case  the  same,  if  recovered  or  adjndg^ed 
before  any  of  the  said  magistrates  (of  the  metropolitan 
police),  shall  be  recovered  for  and  adjudged  to  be  paid 
to  the  said  receiver  (of  the  metropolitan  police)  for  the 
time  being,  and  not  to  any  other  person. 

The  Sale  of  Food  and  Drugs  Act  1875  (38  &  39- 
Vict.  c.  63),'«.  26,  enacts : 

Every  penalty  imposed  and  recovered  nnder  this  Aot 
shall  be  paid  in  the  case  of  a  prosecution  by  any 
officer,  inspector,  or  constable  of  the  anthority  who  shall 
have  been  appointed  an  analyst  ...  to  aaoh  officer, 
inspector,  or  constable,  and  shall  be  by  him  paid  to  the 
anthority  for  whom  he  acts,  and  be  applied  towards  the 


Digitized  by 


Google 


346— Vol.  Lxxm.] 


THE   LAW  TIMES. 


[Not.  16,  1895. 


Q.B.  Div.] 


Rbg.  v.  Tittbbtor. 


[Q.B.  Div. 


expenses  of  executing  this  Act,  anj  statute  to  the  con- 
trary notwithstanding:  bnt  in  the  case  of  any  other 
prosecution  the  same  shall  be  paid  and  applied  according 
to  the  law  regulating  the  application  of  penalties  for 
offences  punishable  in  a  snmmary  manner. 

The  Mai-garine  Act  1887  (50  &  61  Vict.  c.  79), 
88.  11,  12.     Sect.  11  enacts  : 

Any  part  of  a  penalty  recovered  under  this  Act  may, 
if  the  conrt  shall  so  direct,  be  paid  to  the  person  who 
proceeds  for  the  same,  to  reimburse  him  for  the  legal 
^osts  of  obtaining  the  analysis,  and  any  other  reason- 
able expenses  to  which  the  conrt  shall  consider  him 
'entitled. 

Sect.  12  enacts : 

All  proceedings  under  this  Act  shall,  save  as  expressly 
varied  bj'  this  Act,  be  the  same  as  prescribed  by  sections 
twelre  and  twenty-eight  inolnsive,  of  the  Sale  of  Food 
and  Drugs  Act  1875. 

H.  Sutton  for  the  receiver  of  metropolitan 
police. — The  i-eceiver  of  metropolitan  police  is 
lully  entitled  to  this  penalty  under  sect.  47,  sub- 
eect.  1,  of  the  Metropolitan  Police  Courts  Act 
1839,  unless  that  section  has  been  repealed  by 
subsequent  legislation.  That  section  has  not 
been  overruled  by  sect.  26  of  the  Sale  of  Pood 
and  Drugs  Act  1875.  This  section  is  a  general 
section,  and  sect.  47  of  the  Metropolitan  Police 
Courts  Act  applies  only  to  prosecutions  before  a 
stipendiary  magistrate  sitting  within  a  metro- 
politan police  district,  and  therefore  the  general 
terms  or  sect.  26  of  the  Act  of  1875  do  not  over- 
rule sect.  47  of  the  Act  of  1839.  The  title  of 
the  receiver  of  metropolitan  police  to  this  penalty 
therefore  remains.  This  view  is  very  strongly 
supported  by  the  case  of  Wray  v.  Ellis  (1  B.  &  E. 
276).  In  that  case  a  penalty  vras  recovered  sum- 
marily before  a  metropolitan  police  magistrate 
under  the  Act  for  the  Suppression  of  Gaming 
Houses  (17  &  18  Vict.  c.  38).  By  sect.  8  of  that 
Act  it  was  provided  that  one  half  of  any  penalty 
recovered  under  that  Act  should  be  paid  to  the 
informer,  and  the  other  half  to  the  overseer  of 
•the  parish;  and  it  was  held  by  the  Court  of 
■Queen's  Bench  that  notwithstanding  that  pro- 
vision sect.  47  of  the  Act  was  still  operative,  and 
that  the  half  of  the  penalty  which  was  not  paid 
to  the  informer  was  payable  to  the  receiver  of 
metropolitan  police,  and  not  to  the  overseer.  The 
'Case  of  the  AttomBy-General  v.  Moore  (38  L.  T. 
Rep.  251 ;  3  Ex.  Div.  276)  is  illustrative  of  the 
same  principle,  although  it  was  decided  upon 
•different  statutes.  Secondly,  sect.  12  of  the 
Margarine  Act  1887  does  not  incorporate  sect.  26 
of  the  Sale  of  Food  and  Drugs  Act  1875.  Sect. 
12  of  the  Act  of  1887  incorporates  certain  sections 
of  the  Act  of  1875  only  so  far  as  they  relate  to 
■"  proceedings,"  and  the  application  of  the  penalty 
recovered  is  not  a  "  proceeding."  That  tenn 
necessarily  imports  a  step  taken  or  an  act  done 
by  some  person,  but  the  application  of  the 
penalty  is  not  dependent  upon  any  such  act 
«r  step.  It  is  not  the  magistrate  who,  under 
sect.  26  of  the  Act  of  1875,  dii-ects  to  whom 
the  penalty  shall  be  paid;  it  is  the  section 
itseli  that  applies  it  automatically.  No  greater 
-weight  is  to  be  attached  to  the  fact  that  sect.  12 
refers  to  sects.  12  to  28  of  the  earlier  Act.  The 
draftsman  accidentally  omitted  to  observe  that 
they  included  sect.  26,  which  does  not  refer  to 
procedure  at  all.  But  even  if  the  application  of  a 
penalty  is  to  be  regarded  as  a  "  proceeding,"  still 
sects.  12  to  28  are  only  to  be  incorporated  "  save 


as  expressly  varied  by  this  Act "  ;  and  that  must 
refer  directly  to  sect.  11,  which  is  a  distinct  varia- 
tion of  sect.  26.  Sect.  11  provides  that  "the 
person  who  proceeds  "  for  a  penalty  under  that 
Act  is  only  to  have  such  part  of  the  penalty  as 
the  court  directs.  Those  words,  "  the  person  who 
proceeds,"  are  general  words,  and  apply  to  official 
prosecutors  as  well  as  to  non-official ;  for  the 
official  prosecutor  has,  under  sect.  13  of  the  Act 
of  1875,  to  pay  for  the  analysis  just  as  much  as 
the  non-official.  But  the  provision  which  makes 
the  title  of  an  official  prosecutor  to  the  penalty 
recovered  dependent  on  the  discretion  of  the 
magistrate  is  quite  inconsistent  with  a  pix>vision 
which  gives  him  the  whole  penalty  as  of  right ; 
and  sect.  11  cannot  be  read  as  confined  to  penal- 
ties recovered  by  non-official  prosecutors,  for  the 
same  reasoning  which,  if  sound,  prevents  the 
reading  of  sect.  47  of  the  Act  of  1839  into  the  Act 
of  1875,  must  equally  prevent  the  reading  of  sect. 
26  of  the  Act  of  1875  into  the  Act  of  1887.  He 
cited 

The  Receiver  of  itetropolitan  Police  v.  Bell,  L.  Eep. 
7  Q.  B.  433 ;  41  L.  J.  153,  M.  C. 

W.  Willis,  Q.C.,  A.  Maemorran,  and  F.  Low  in 
support  of  the  rule.— [Lord  Btjssell,  O.J. — The 
only  point  upon  which  the  court  desires  your 
assistance  is  the  distinction  between  the  case  of 
Wray  v.  EUis  (1  E.  &  E.  276 ;  28  L.  J.  45,  M.  C.) 
and  this  present  case.]  That  caseis  distinguishable 
from  the  present  case,  as  it  was  a  decision  upon  a 
different  statute,  and  where  the  words  are  diffe- 
rent. The  prosecutor,  who  represents  the  vestry 
in  this  case,  is  burdened  by  the  Sale  of  Food  and 
Drugs  Act  1875  with  the  obligation  of  appointing 
and  paying  an  analyst,  and  inspector  and  other 
officers  to  execute  the  Act ;  and  the  object  of  the 
first  part  of  sect.  26  was  to  enable  the  vestry  to 
recoup  themselves  for  the  expenses  to  which  they 
are  thereby  put.  Having  regard  to  that  object, 
sect.  26  would  have  to  be  regarded  as  impliedly 
repealing  sect.  47,  even  if  the  words  "  any  statute 
to  the  contiary  notwithstanding  "  were  not  there, 
and  the  presence  of  these  words  makes  the  case 
for  a  repeal  aU  the  stronger.  Secondly,  the  pro- 
visions of  sect.  26  are  incorporated  in  the  Marga- 
rine Act.  The  application  of  the  penalty  is  part 
of  the  "  proceedings."  Sect.  11  is  consistent  with 
sect.  26.  It  was  only  intended  to  apply  to  prose- 
cutions by  private  persons,  the  object  being  to 
enable  the  magistrate  to  reimburse  such  persons 
the  expenses  to  which  they  had  been  put  in 
obtaining  the  analysis,  which,  until  then,  he  had 
no  power  to  do.  But  even  if  the  section  does 
apply  to  official  prosecutors,  there  is  still  no  incon- 
sistency, for  under  one  section  or  the  other  the 
official  prosecutor  will  still  be  entitled  to  the 
whole  penalty.  [They  were  stopped  by  the 
Court.] 

Lord  BussELL,  C.J. — The  question  in  this  case 
is  whether  the  applicant  Mr.  Quelch,  or  the 
receiver  of  the  metropolitan  police,  is  entitled  to 
a  penalty  imposed  by  one  of  the  metropolitan 
magistrates  under  the  provisions  of  the  Mar- 
garine Act  as  I  think  it  has  been  briefly  called, 
the  Act  of  1887  (50  &  51  Vict.  c.  29).  We  are  to 
assume  upon  the  admission  of  the  parties  for  the 

Purpose  of  this  case  that  the  applicant  Mr. 
>uelch  was  an  officer  acting  in  the  execution  of 
the  Act  of  1875,  and  propeny  acting  and  coming 
within  sect.  26  of  that  Act.    We  are  not  called 
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npon  to  consider  'whether  that  is  so  or  not,  but  it 
is  admitted  between  the  parties  as  a  datum  of  the 
judgment  which  the  court  is  called  upon  to  give. 
The  title  put  forward  upon  the  part  of  the 
receiver  of  the  metropolitan  police  is  based,  and 
baaed  solely  upon  sect.  47  of  the  Act  of  1839, 
entitled  "  Ai  Act  for  regulating  the  Police  Courts 
of  the  Metropolis,"  the  statute  2  &  3  Vict.  c.  71. 
Sect.  47  of  that  Act  provides  that, "  where  by  any 
Act  (I  do  not  read  aU  the  words,  but  the  mate- 
rial ones  onlyj  any  penalty  is  or  shall  hereafter 
be  recoverable  in  a  summary  manner  before  any 
justice  or  justices  of  the  peace,  and  by  such  Act 
the  same  penalty  shall  be  limited  and  payable  to 
Her  Majesty  or  to  any  body  corporate,  or  to  any 
person  or  persons  whomsoever,  save  the  informer 
who  shall  sue  for  the  same,  or  the  party  aggrieved, 
then  in  every  such  case,  if  recovered  or  adjudged 
before  any  of  the  said  magistrates — meaning  any 
of  the  metropolitan  magistrates — such  penalty  is 
to  be  paid  to  the  receiver."  If  the  legislation  in 
this  matter  had  rested  there  it  would  be  quit« 
clear  that  the  title  of  the  receiver  to  the  penalty 
in  question  would  be  good.  But  it  does  not  rest 
there.  That  statute  is  followed  after  a  long 
interval  by  the  statute  with  which  we  have  mainly 
to  deal  in  this  case,  I  mean  the  statute  relating  to 
the  Sale  of  Food  and  Drugs  passed  in  1875  (38  & 
39  Vict.  c.  63),  and  we  have  mainly  to  deal  with 
the  sections,  beginning  with  sect.  20  and  ending 
with  sect.  28 ;  but  in  order  to  undei-stand  the  scheme 
of  the  Act  it  is  necessary  to  refer  a  little  to  the 
earlier  provisions.  For  the  purpose  of  guarding  the 
public  against  adulterated  articles  and  deleterious 
articles  there  are  various  provisions  creating 
penalties  for  the  infringement  of  the  provisions 
directed  to  that  subject.  Sect.  10  provides  that 
in  the  city  of  London  and  the  liberties  the  Com- 
missioners of  Sewers  of  the  city  and  the  liberties, 
and  in  all  other  parts  of  the  metropolis  the 
vestries  and  district  ooards  acting  in  execution  of 
the  Act,  where  no  appointment  has  hitherto  been 
made,  and  in  all  oases  as  and  when  vacancies 
shall  occur,  or  when  required  by  the  Local 
QoTemment  Board,  shall  appoint  certain  skilled 
persons  analysts,  and  shall  pay  to  such  analysts 
remuneration  as  may  be  agreed  npon.  Then  the 
following  provisions  enable  the  purchaser  (any 
member  of  the  public)  of  any  article  of  food  to 
have  it  analysed,  paying  certain  fees.  Then  the 
proceedings  against  offenders  are  regulated  by 
the  sections  beginning  with  sect.  20.  When  the 
analyst,  having  analysed  any  article,  shall  have 
given  his  certificate  of  the  result,  then  the  person 
causing  the  analysis  to  be  made  may  take  pro- 
ceedings for  the  recovery  of  the  penalty  herein 
imposed  for  such  ofEence  before  any  justices  in 
petty  sessions  assembled  having  jurisdiction  in 
the  place  where  the  article  or  drug  sold  was 
actually  delivered  to  the  purchaser ;  and  having 
considered  the  matter,  and  having  arrived  at  the 
conclusion  that  it  is  a  case  for  the  imposition  of  a 
penalty,  then  follows  sect.  26,  dealing  with  how  a 
penalty  is  to  be  applied :  "  Every  penalty  imposed 
and  recovered  under  this  Act  shaU  be  paid  in  the 
case  of  a  prosecution  by  any  officer,  inspector,  or 
constable  of  the  authority  who  shall  have  ap- 
pointed an  analyst,  or  agreed  to  the  acting  of  an 
analyst  within  their  district,  to  such  officer,  in- 
spector, or  constable  "  (and  it  is,  as  I  have  said,  to 
be  assumed  that  Mr.  Quelch  is  within  that  cate- 
gory), "  and  shall  be  by  him  paid  to  the  authority 


for  whom  he  acts,  and  be  applied  towards  the  ex- 
penses of  executing  this  Act,  any  statute  to  the 
contrary    notwithstanding."     So    far,    therefore, 
that  section,  in  clear  and  unambiguous  language, 
provides,  in  the  case  of  what  have  been  called 
during  the  argument  official  prosecutions,  that  the 
penalty  recovered  shall  be  paid  to  the  authority 
whom  the  prosecutor  represents.    If  one  is  to 
look  to  the  reason  of  the  thing,  there  seems  to  be 
excellent  reason  why  it  should  be  so.     A  new 
obligation  is  cast  upon  the  local  authority.    They 
are  to  aid  in  the  execution  of  this  Act,  and  the 
Act  requires  them  to  take  \tpon  themselves  the 
burden  and  responsibility  of  appointing  and  of 
paying  an  analyst.      The  provision  to  which  I 
have  so  far  directed  attention  provides  a  means 
by  which  that  local  authority  may  be  put,  at  least 
in  part,  in  funds  for  the  purpose  of  seeing  to  the 
effective   execution   of   this    important  Act  of 
Parliament.     Stopping   there  for  one   moment,, 
and    looking    to    the    reason    of     the    thing, 
it    is    exceedingly    difficult    to    suppose     that 
the   Legislature,    while    it    intended    that     that 
provision  should  bave  effect  for  the  benefit  of  the 
local  authorities  throughout  the  whole  of  the  rest 
of  the  kingdom,  should  not  have  that  effect  and 
tliat  advantage  in  the  case  of  the  local  authorities 
in  this  great  and  crowded  metropolis,  where  un- 
doubtedly the  execution  of  the  Act  would  be  more 
urgentiy  called  for  than  in  any  other  community. 
But  the  Act  does  not  stop  there.    So  far  it  dms 
with  what  I  have  called  official  prosecutions,  but 
in  the  case  of  any  other  prosecution,  and  also  iu 
the  case  of  a  prosecution  not  official  but  instituted 
by  any  one  of  the  public  who,  as  I  have  pointed 
out,  may  institute  such   proceedings,  then  the 
penalty  is  to  go   according  to  the  existing  law; 
and  according  to  that  existing  law,  which  it  is  not 
necessaiy  to  refer  to  at  any  length,  in  the  case  of 
the  imposition  of  penalties  by  the  metropolitan 
magistrates  they  go  to  the  receiver  of  the  police. 
In  the  case  of  boroughs  having  quarter  sessions 
they  go    to    the   treasurer   of    those    borougha 
according  to  the  general  existing  law.    That  is. 
the  state  of  the  legislation  upon  the  matter  up 
to  the  time  of  the  passing  of  the  Margarine  Act,, 
the  Act  entitled  "for  the  better  Prevention  of  the 
Fraudulent  Sale  of  Margai-ine "  (50  &  51  Vict.  c. 
29)  and  passed  in  1887.    It  is  entii-ely  connected 
with  the  offence  of  fraudulently  selling  margarine. 
It  has,  therefore,  a  limited  application,  but  it  is- 
supplemental  to  the  Act  of  1875  dealing  with  the 
sale  of  food  and  of  drugs,  and  it  provides  in  sect. 
11  that  "  any  ^art  of  any  penalty  recovered  under 
this  Act  may,  if  tl^  court  shall  so  direct,  be  paid 
to  the   person  who   proceeds  for  the  same  to 
reimburse  him  for  the  legal  costs  of  obtaining  the 
analysis  and  any  other  reasonable  expenses  to 
which  the  court  shall  consider  him  entitled.    The 
object  of  that  supplemental  provision  of  the  law 
is  clear  enough.    Under  sect.  26,  which  I  have 
read  from  the  Act  of  1875,  in  the  case  of  officiiJ 
prosecutions  they  evidently  went  to  the  authority 
whom  the  official  prosecutor  represented,  but  in 
the   case  of  non-official  prosecutions  they  went, 
according  to  the  general  law.    Therefore  there 
did  not  appear  to  nave  been  (I  must  assume  it  ia 
so)  any  power  in  the  case  of  a  non-official  prose- 
cution for  the  magistrates  to  do  more  than  award 
costs  against  the  persons  npon  whom  the  penalinr 
was  imposed,  and   appai-ently  no  power,  which 
would  be  a  reasonable  one  in  such  a  zase  and  in 
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«xecutiBg  such  a  statute,  for  the  court  to  re- 
imburse the  non-official  prosecutor  for  any  extra 
expense  to  which  he  might  have  been  put.  There- 
fore, quite  fitting  in  with  the  statute  of  1875,  is  the 
provision  in  the  statute  of  1887  providing  that 
a  part  of  the  penalty  recovered  under  that  Act 
relating  to  what  I  may  call  the  mai'garine  offences 
may  be  paid  to  the  person  who  proceeds  in  order 
to  reimburse  him  for  the  legal  costs.  I  do  not 
think  that  there  is  much  in  the  second  point 
raised  by  Mr.  Sutton,  that  in  point  of  fact  appro- 
priation of  penalties  in  not  a  proceeding  within 
the  meaning  of  sect.  12 :  in  other  words,  that 
sect.  12  of  the  Margarine  Act  does  not  incor- 
porate sect.  2G  of  the  Act  of  1875.  I  think  it 
very  clearly  does.  It  enumerates  the  sections 
by  numbers — from  12  to  28  inclusive — and  even 
if  there  were  not  that  enumeration  expressly  of 
those  numbers  which  include  sect.  26, 1  should 
have  thought  it  was  not  straining  the  language 
of  the  Act  of  Pai-liament  at  all  to  say  that  the 
appropriation  of  the  penalty  which  the  magis- 
trate is  called  upon  to  make  after  his  adjudi- 
cation that  the  penalty  shall  be  paid  by  the 
partj  charged — ^I  do  not  think  it  would  be  any 
straining  of  the  language  at  all  to  say  that  that 
IS  a  part  of  the  proceeding  within  the  meaning  of 
the  Act.  But  the  main  question  which  Mr. 
Sutton  has  argued  is,  that  the  statute  of  2  <&  3 
Vict.  c.  71,  8.  7,  is  still  good  and  operative  law. 
That  is  the  main  question.  Certain  cases  have 
been  cited,  and  two  principal  cases  have  been 
cited  by  the  learned  counsel  who  appears  in 
support  of  the  claim  of  the  receiver  of  tne  metro- 
politan police.  I  will  only  say,  to  begin  with, 
about  those  cases  that  I  conceive  the  observation 
pointed  out  to  me  by  my  learned  brother  in  the 
judgment  of  Lord  Campbell,  C.J.  is  most  apposite 
to  the  consideration  of  the  true  construction  to 
T)e  placed  upon  Acts  of  Parliament.  He  says 
in  that  case,  on  page  288  of  the  report  in  Wray  & 
£UiB  (tibi  sup.) :  "There  can  be  httle  use  in  re- 
ferring to  cases  where  a  similar  question  has 
arisen  on  Acts  of  Parliament  diffei-ently  framed, 
for  they  only  illustrate  the  general  principle, 
which  is  not  in  dispute."  I  think  that  observa- 
tion is  most  apposite.  What  then  is  the  duty  of 
the  court  which  is  called  upon  to  construe  an  Act 
of  Parliament  ?  I  conceive  the  first  duty  of  the 
•court  to  be  to  read  the  Act  of  Pai'liament,  to 
consider  the  entire  provisions  of  the  Act  of 
Parliament  itself,  and,  if  its  language  be  clear  and 
vinambiguous,  to  give  effect  to  what  the  Legis- 
lature has  said.  I  think  it  is  proper  to  refer  to 
the  history  of  le^slation,  to  Acts  in  pari  tnaterid 
with  that  which  is  under  construction  only  when 
there  is  ambiguity,  and  when  there  is  doubt  in 
the  language  which  the  Legislature  has  chosen 
to  use.  In  this  ca«e  I  confess  I  can  see  no 
manner  of  doubt  whatever.  I  think  the  scheme 
of  the  Act  is  intelligible,  coherent,  and  entirely 
free  from  ambiguity;  and,  if  one  has  to  look  beyond 
the  language  itself  and  seek  for  justification  in 
and  pi-inciple  for  what  the  Legislature  has  chosen 
to  do,  I  think  the  explanation  is  in  every  way 
complete  and  satisfactory.  The  case  decided  by 
the  Court  of  Queen's  Bench,  the  case  of  Wray  v. 
Ellis  (ubi  svp.),  was  undoubtedly  decided  by  a 
very  strong  court,  and,  as  it  was  a  case  in  which 
there  was  an  appeal,  this  court  would  be  bound  to 
act  upon  it  if  it  applied,  even  if  this  court  did 
not  agree  in  the  decision  anived  at ;  and  indeed. 


whether  they  considered  themselves  bound  or  not 
by  it  they  would  pay  it  the  greatest  possible 
respect  because  of  the  distinguished  judges  from 
whom  the  judgment  emanated.  But  while  I  do 
not  hesitate  to  say,  speaking  for  myself  only, 
that  I  should  have  found  the  greatest  possible  diffi- 
culty in  arriving  at  the  conclusion  at  which  that 
court  arrived,  and  I  should  not  have  anived  at  it, 
I  think  yet  it  is  distinguishable  from  the  present 
case  upon  sevei-al  grounds.  Some  of  these  grounds 
have  been  already  adverted  to.  The  language  is 
not  to  be  found  in  that  case  and  the  section  of  the 
Act  of  Parliament,  which  is  to  be  found  here, "  any 
statute  to  the  contrary  notwithstanding '';  but  for 
my  own  part  I  confess  I  lay  much  less  stress  upon 
the  presence  in  this  case  of  those  words  and  their 
absence  in  the  pi-evious  case  than  I  do  upon  the 
elaborate  and  careful  provisions  which  are  pro- 
vided in  the  section  oi  the  Act  of  Parliament, 
and  which  make  it  clear  to  my  mind  that  the 
Legislature  did  intend  unmistakably  to  do  what 
they  have  done,  namely,  to  give  in  the  case  of 
official  prosecutions  the  penalty  to  the  authority 
the  official  prosecutor  represented.  In  all  other 
cases  of  non-official  prosecutions  they  have  to 
allow  the  ^nalty  to  go  as  the  law  sends  it ,-  that 
is  to  say,  in  the  case  of  non-official  prosecutions 
within  the  metropolitan  district  before  the  metro- 
politan police  magistrate  to  the  receiver,  in 
boroughs  where  there  are  sessions  to  the  treasurer 
of  the  borough.  I  do  not  think  it  necessanr  to  refer 
to  the  case  of  the  Attorney-General  v.  Moore  {uhi 
Slip.)  beyond  saying  that  the  observations  that  I 
have  made  in  distinguishing  the  case  of  Wray  v. 
Ellis  (ubi  sup.)  and  this  case  apply  equally  to 
that  case.  Speaking  for  myself,  I  come  to  a  con- 
clusion perfectly  clear  and  satisfactory  to  my  own 
mind  that  in  this  case  the  receiver  of  police  is  not 
entitled  to  the  penalty  in  question. 

Chables,  J. — ^I  am  of  the  same  opinion.  The 
first  question  which  has  to  be  considered  in  the 
case  is,  whether  sect.  26  of  the  Food  and  Drugs 
Act  1875  is  incorporated  in  the  Margarine  Act 
of  1837,  and  Mr.  Sutton  invites  us  to  say  that  it  is 
not,  upon  two  grounds  as  I  understand  him.  In 
the  first  place,  he  said  that  the  12th  section  of  the 
Margarine  Act  of  1887  refers  to  proceedings  only, 
and  that  a  section  in  the  prior  Act  which  governs 
the  mode  of  appropriating  a  penalty  is  a  proceed- 
ing. Then,  secondly,  he  said  that  sect.  11  of  the 
Margarine  Act  must  be  read  along  with  sect. 
12,  and  that  by  sect.  11  there  is  an  enactment  with 
reference  to  a  part  of  the  penalty  recovered 
which  renders  it  impossible  to  suppose  that  it  was 
intended  to  incorpoi-ate  the  26th  section  of  the 
earlier  statute.  I  am  imable  to  assent  to  either 
of  these  contentions.  I  think  that  the  word 
"  proceeding "  in  sect.  12  does  include  a  section 
which  prescribed  the  application  of  the  penalty, 
the  more  so  as  by  number  at  all  events  the  section 
in  question  is  itself  alluded  to  in  the  12th  section 
of  tne  Margarine  Act  of  1887.  Secondly,  I  see  no 
inconsistency  between  holding  that  "  proceeding  " 
includes  the  mode  in  which  the  penalty  is  to  be 
applied.  Sect.  11  of  the  Act  of  1887  provides  that 
in  a  certain  case,  if  the  court  thinks  fit,  a  part  of 
the  penalty  received  may  be  paid  to  the  person 
who  proceeds  for  the  same.  That  appears  to  me  to 
be  quite  consistent  with  the  enactment  contained  in 
sect.  26  as  to  the  general  application  of  penalties 
where  a  prosecution  is  instituted  that  can  oe  called 
an  official  prosecution,  or  where  a  prosecution  is 
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instituted  which  maj  be  described  as  a  non-official 
prosecution.  I  think  therefore  that  sect.  26  of 
the  Act  of  1875  is  incorporated  with  the  subsequent 
statute,  and  accordingly  it  becomes  necessary  to 
consider  the  second  question — the  main  question 
■which  Mr.  Sutton  has  argued.  What  is  the  con- 
strncidon  of  it,  having  regard  to  the  language  of 
2  &  8  Vict.  c.  71,  sect.  47,  upon  which  the 
title  of  the  receiver  in  this  case  is  based?  I 
entirely  concur  with  what  my  Lord  has  said  as  to 
the  reason  of  this  matter,  and  as  to  the  pi-opriety 
of  the  Legislature  having  enacted  that  in  the  ca«e 
of  an  official  prosecution  the  penalty  shall  be  paid 
to  the  authority  which  acts,  and  it  seems  to  me 
that,  reading  this  section  by  itself  and  not  for 
the  moment  laying  any  stress  at  all  upon  the 
words  contained  in  "  any  statute  to  the  contraiy 
notwithstanding  " — reading  this  section  by  itself, 
it  is  a  plain  enactment  by  the  Legislature  that 
official  prosecutors  shall  have  the  penalty  paid  to 
them.  In  the  26th  section  there  is  a  deahng  by 
the  Legislature  with  prosecutions  which  may  hd 
described  as  non-official  prosecutions,  and  looking 
at  the  section  by  itself,  as  I  have  said,  and  my 
Lord  has  pointed  out  and  given  his  reasons  for  so 
holding,  it  seems  to  me  to  be  admirably  adapted 
to  effect  the  intention  which  the  Legislature  may 
be  supposed  to  have  had  to  recoup  to  an  official 
person  the  expenses  of  a  prosecution.  But  then 
it  is  said  that  it  is  necessai-y  to  read  in  those 
sections  12  to  28  of  the  Police  Act  and  the  47th 
section  of  the  2  &  3  Yict.  c.  71,  and,  as  I  under- 
stand the  argument,  it  is  put  in  this  way  :  that 
that  section  applies  to  a  limited  area,  namely,  the 
area  of  the  county  of  Middlesex  within  the  jurisdic- 
tion of  the  metropolitan  police  magistrates  ;  and 
in  that  area  it  is  specially  provided  by  this  section 
that  penalties  and  forfeitures  recovered  befoi-e 
metropolitan  magistrates  shall  go  to  the  receiver. 
It  is  said  that  this  statute,  never  having  been 
repealed,  must  be  read  with  the  later  statutes,  and 
iumishes  an  illustration  of  the  maxim,  Generalia 
tpecialibus  rum  derogant,  as  Lord  Campbell  said 
in  the  case  to  which  reference  has  been  made. 
The  principle  which  governs  the  matters  is  beyond 
dispute.  The  later  statute  must  be  carefully 
looked  at,  to  see  whether  or  not,  when  its  purview 
is  looked  at,  and  when  its  terms  are  considered,  it 
does  in  fact,  as  to  the  matters  contained  in  the 
later  statutes,  by  implication  repeal  the  earlier 
enactment.  I  should  have  no  hesitation  whatever 
in  this  case  in  holding  that,  for  the  reasons  which 
my  Lord  has  given,  sect.  26  is  complete  in  itself, 
■and  extends  to  the  whole  of  England,  including 
the  metropolitan  police  district,  were  it  not  for 
the  case  of  Wray  v.  Ellis  [ubi  sup.),  which,  for  a 
time,  certainly  did  present  great  difficulty  to  my 
mind.  It  is  a  case,  as  pointed  out,  decided  by  a 
full  Court  of  Queen's  Bench,  and  a  case  which 
might  have  been  appealed  from,  and  it  was  not.  In 
that  case  it  was  decided  that,  although  the  Gaming 
Act — the  Act  for  the  Suppression  of  Gaming 
'Houses — expressly  provides  that  "  One  half  of 
any  pecuniary  penalty  which  shall  be  adjudged  to 
be  paid  under  this  Act,  shall  be  paid  to  the  person 
laying  the  information  upon  which  the  conviction 
takes  place,  and  the  remaining  half  shsill  be 
applied  in  aid  of  the  poor  rates  of  the  parish  in 
much  the  offence  shall  have  been  committed,  and 
shall  be  paid  for  that  purpose  to  the  overseer  or 
other  person  authorised  to  receive  poor  rates  in 
snch   parish,  on   a  summary   conviction    under 


this  Act,  before  a  metropolitan  police  magistrate, 
it  was  held  that  the  half  of  the  penalty  which  was 
not  paid  to  the  informer  was  paid  to  the  receiver 
of  tne  metropolitan  police  and  not  to  the  over- 
seer." I  own  I  feel  great  difficulty  in  following 
the  reason  which  appeared  to  have  governed  the 
Court  of  Queen's  Bench  in  coming  to  the  decision 
to  which  they  did  come ;  but  there  the  decision 
stands,  and  if  this  were  a  case  raised  under  17  & 
18  Vict.  c.  38,  we  should  undoubtedly  be  bound  to 
follow  that  decision.  But  it  is  not,  and  it  appears 
to  me  that  there  are  material  distinctions  between 
the  case  of  Wray  v.  Ellis  {ubi  sup.)  and  the  case 
which  we  now  have  under  our  consideration.  In 
Wray  v.  Ellis  the  court  was  of  opinion — although 
obviously  when  you  read  the  whole  judgment  of 
the  Lord  Chief  Justice  even  in  that  case  with 
greatest  doubt,  more  especially  that  appears  in 
the  early  part  of  Lord  Campbell's  judgment — 
the  court  was  of  opinion  that  they  could  best 
effect  the  intention  of  the  Legislature  by  leaving 
the  two  statutes  standing  together,  and  allowing 
the  receiver  of  police  to  receive  the  penalty  where 
a  prosecution  was  instituted  under  the  Gaming 
Act.  That  is  the  whole  extent  of  the  decision 
of  the  court,  and  I  cannot  agree  with  the  state- 
ment of  the  decision  which  I  have  before  me  in 
the  well-known  work  of  Chitty's  Statutes,  that 
it  is  an  authoritative  proposition  that  this  section 
is  not  repealed  so  far  as  i-egards  the  application  of 
penalties.  I  agree,  so  far  as  regards  the  application 
of  penalties  under  the  Gaming  Act,  that  the 
section  is  not  repealed  -,  but  otherwise  it  seems  to 
me  that  in  such  cases  it  still  remains  a  subject  of 
inquiry  by  the  court  before  which  the  question 
comes  whether  the  subsequent  statute  does  by  its 
provisions,  either  expressly  or  impliedly,  repeal 
the  terms  of  the  47th  section.  In  this  case  I 
think  it  is  clear,  when  this  section  is  looked  at. 
that  it  does.  It  may  be  said  with  some  little 
force  that  some  weight  ought  to  be  placed  upon 
the  words  "  any  statute  to  the  contrary  notwith- 
standing." Certainly  the  existence  of  those  words 
Eointe  in  the  direction  in  which  I  own  I  should 
ave  decided  the  case  myself,  and  I  understand 
my  Lord  to  say  he  woiud  have  done  so  too  if 
those  words  had  not  been  there.  The  other 
decision  which  was  referred  to  by  Mr.  Sutton  of 
the  Attorney -General  v.  Moore  {ubi  sup.)  is  really 
a  long  way  from  the  present  case.  There  the 
Municipal  Corporations  Act  iteelf  does  provide 
in  the  plainest  terms,  as  the  Lord  Chief  Baron 
pointe  out  in  his  judgment  in  the  court  below, 
that,  although  a  subsequent  statute  may  give  a 
penalty  to  pjiy  informer  or  to  Her  Majesty,  yet 
where  a  borough  has  a  separate  court  of  quarter 
sessions  it  is  nevertheless  to  be  paid  to  the 
treasurer.  It  seems  to  me  that,  although  the 
language  of  the  Municipal  Corporations  Act  is 
very  like  the  language  of  sect.  47,  the  same 
observation  applies  to  it  which  I  have  made 
already  with  regard  to  the  other  case,  that  really 
these  cases  must  be  judged  of  as  they  arise,  and 
must  be  decided  exclusively  upon  the  language 
which  in  each  case  the  court  is  called  upon  to 
consider.  I  think,  therefore,  in  this  case  that  the 
mandamus  wm  right.  Mandamus  to  go. 

Solicitor  in  support  of  the  role  obtained,  H. 
Mansfield  Sohinson. 

Showing  cause  against  the  rule.  The  Solicitor 
for  the  Treasury. 
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May  21  and  July  31. 

(Before  Lord  Eussell,  C.J.  and  Charles,  J.) 

Attoknet-Gemebal  v.  Ellis  and  otbees.  (a) 

£«ventte — Probate  duty — "  Voluntary  transfers  " — 
Customs  and  Inland  Revemte  Act  1881  (44  &  45 
Vict.  c.  12),  «.  38,  sub-sect.  2  (&) — Customs  and 
Inland  Bevenue  Act  1889  (52  *  53  Viet.  c.  7), 
«.  11,  siib-seet.  (1). 

Two  persons  in  their  joint  names  purchased  stock. 
Each  person  contributed  money  towards  the 
purchase  in  equal  proportions  on  the  express 
agreement  that  the  survivor  should  be  entitled  by 
right  of  survivorship  to  the  stocic  so  purchased. 
One  of  the  joint  purchasers  having  died,  the 
Crovm  claimed  account  stamp  duty  under  sect.  38, 
sub-sects.  (1)  and  (2)  (6)  of  the  Customs  and  Inland 
Sevenue  Act  1881,  on  so  much  of  the  stock  as 
was  purchased  with  m.oney  of  the  deceased. 

Held,  that  the  purchase  of  so  mv^h  of  the  stock  as 
was  purchased  out  of  the  money  of  the  deceased 
was  a  "  voluntary  transfer  "  of  such  stock  by  the 
deceased  himself  and  his  co-purchaser  within  the 
meaning  of  the  section,  notwithstanding  that  it 
was  made  in  consideration  of  his  co-purchaser 
doing  the  like,  aiid  that  the  Crown  was  conse- 
quently entitled  to  the  duty  claimed. 

An  information  by  the  Attorney-General  against 
tlie  executors  of  Arthur  Ellis,  deceased,  to  recover 
account  stamp  duty  under  the  Customs  and  Inland 
Bevenne  Act  1881  (44  &  45  Tict.  c.  12),  s.  38,  and 
the  Cnstoms  and  Inland  BeTenue  Act  1889 
(52  &  53  Vict.  c.  7),  s.  11,  in  respect  of  certain 
railway  stocks  standing  in  the  joint  names  of 
Arthur  Ellis  and  his  wife  Charlotte  Jane  Ellis,  at 
the  time  of  the  death  of  Arthur  Ellis. 

The  Attomey.General  (Sir  R.  T.  B«id,  Q.C.)  and 
Vaughan  Hawkins  for  the  Crown. 

Farwell,  Q.C.  and  L.  M.  JenMns,  for  the  defen- 
dants. 

■  The  jud^rment  of  the  Court  (read  by  Lord 
Bnssell,  C.J.)  sufficiently  states  the  facts  and  the 
arguments  of  counsel.  ^^^  „^^  „„„ 

Lord  BT788ELL,  C.J. — TMs  was  an  information 
against  the  executors  of  Arthur  Ellis  to  recover 
account  stamp  duty  in  respect  of  certain  railway 
stocks  standing  at  the  time  of  his  death  in  the 
joint  names  of  his  wife  Charlotte  Jane  Ellis  and 
himself.  Xo  part  of  these  stocks  had  been 
bought  solely  with  money  belonging  to  Arthur 
Ellis.  All  of  them  had  in  fact  been  Dought  with 
moneys  contributed  in  equal  shares  by  him  and 
by  his  wife  out  of  her  separate  estate.  These 
investments  were  made  from  time  to  time  in  pur- 
suance of  a  verbal  arrangement  that  they  should, 
on  the  decease  of  such  one  of  the  parties  as  should 
first  die,  belong  to  the  survivor  absolutely. 
Arthur  Ellis  died  on  the  11th  Feb.  1891.  By  his 
will  he  devised  and  bequeathed  his  residuary 
estate  for  the  benefit  of  his  wife  durii^  widow- 
hood and  afterwards  for  his  children.  The  will 
then  declared  that  his  wife  and  himself  had  from 
time  to  time  invested  moneys  partly  belonging 
to  him  and  partly  to  her  in  various  raihvay 
stocks  and  shares  which  were  registered  in  their 
joint  names,  "  such  investments  having  been  made 
on  the  express  a^«ement  that  the  survivor  of 
them  should  be  entitled  by  right  of  survivorship  to 

<a)  Bejiorted  by  T.  B.  BBioewATBs,  Eaq.,  Ban1s«er-»t-I>aw. 


the  stocks  and  shares  so  bought,"  and  proceeded 
to  direct  that  the  income  of  the  residuary  estate 
should  be  enjoyed  by  her  on  condition  of  her 
transferring  all  such  stocks  and  shares  to  his 
executors  and  trustees,  to  be  by  them  held  on  the 
same  trusts  as  the  rest  of  his  residuary  estate. 
In  fulfilment  of  this  condition  the  various  stocks 
and  shares  were  duly  transferred  into  the  names 
of  the  defendants,  the  executors  and  trustees  of 
Arthur  Ellis.  It  was  now  sought  to  charge 
account  stamp  duty  on  so  much  of  the  stocks  and 
shares  as  had  been  bought  by  Arthur  Ellis  out  of 
his  own  moneys.  The  defendants  refused  to  pay 
the  duty  claimed,  on  the  ground  that  the  invest- 
ment of  the  moneys  by  Arthur  Ellis  was  made 
in  pursuance  of  a  contract  for  value,  and 
not  "  voluntarily "  within  the  meaning  of  the 
Customs  and  Inland  Bevenue  Acts  1881  and  1889, 
and  this  is  the  question  to  be  determined. 
By  the  Customs  and  Inland  Bevenue  Act  1881 
(44  &  45  Vict  c.  12),  s.  38.  sub-sect.  1,  it  is  enacted 
as  follows :  "  Stamp  duties  at  the  like  rates  as 
are  by  this  Act  charged  on  affida^dts  and  inven- 
tories shall  be  charged  and  be  paid  on  accounts 
delivered  of  the  pei-sonal  or  movable  property  to 
be  included  thei-ein  according  to  the  value  thereof." 
Sub-sect.  2  :  •'  The  personal  or  moveable  property 
to  be  included  in  an  account  shall  be  property  of 
the  following  descriptions,  viz. :  (6)  Any  property 
which  a  person  dying  on  or  after  such  day 
(June  1,  1881),  having  been  absolutely  entitled 
thereto,  has  vohmtarily  caused  or  may  voluntarily 
cause  to  be  transferred  to  or  vested  in  himself 
and  any  other  person  jointly,  whether  by  dispo- 
sition or  otherwise,  so  that  the  beneficial  interest 
therein  or  in  some  part  thereof  passes  or 
accrues  by  survivorship  on  his  death  to  such 
other  person."  By  the  Customs  and  Inland 
Bevenue  Act  1889  (52  &  53  Vict  c.  7),  s.  11, 
it  is  enacted  that  the  description  of  property 
marked  (ft)  in  the  Customs  and  Inland  Bevenue 
Act  1881,  8.  38,  "shall  be  construed  as  if  the 
expression  '  to  be  transferred  to  oi'  vested  in 
himself  and  any  other  person,'  included  also  any 
purchase  or  investment  effected  by  the  person 
who  was  absolutely  entitled  to  the  property 
either  by  himself  alone,  or  in  concert  or 
by  anungement  with  any  other  person."  It 
was  contended  on  behalf  of  the  Crown  that  the 
act  of  Arthur  Ellis  was  "voluntarily"  done, 
inasmuch  as  it  had  not  been  done  in  pursuance  of 
any  obligation  previously  incurred  either  by 
common  law,  statute,  or  contract.  Had  Arthur 
Ellis  acted  alone — it  was  pointed  out — there  could 
not  have  been  any  doubt  that  the  transfer  would 
have  been  voluntarily  effected ;  and  it  was  urged 
that,  even  under  the  words  of  the  earlier  statute, 
the  circumstance  that  the  wife  brought  in 
equivalent  sums  could  make  no  difference.  She 
too  was  not  acting  under  any  precedent  obliga- 
tion. Further,  it  was  said  that  the  amending 
statute  made  the  matter  perfectly  clear.  Arthur 
Ellis  had  done  the  very  tning  contemplated ;  he 
had  effected  a  purchase  "in  concert  or  by 
arrangement  with"  his  wife  of  securities,  the 
beneficial  interest  in  which  accrued  by  survivor- 
ship to  her  on  his  death,  and  that  it  by  no 
means  followed  that  because  there  might  have 
been  consideration  between  the  parties  the  acta 
could  not  properly  be  considereid  to  have  been 
"  voluntarily  "  done  within  the  meaning  of  the  Act 
(see  Grossman  and  another  v.  The  Qu«en,  55  Li.  T. 
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Eep.  848 ;  18  Q.  B.  Div.  256.)  The  defendants, 
on  the  other  hand,  contended  that  "  voluntaiilj  " 
meant  "  gratuitously "  or  "  without  considera- 
tion," and  that  here  the  transfer  was  not 
gratuitous  but  for  valuable  consideration.  The 
funds  were  contributed  in  consideration  of 
mutual  promises.  The  husband  and  wife  had 
contracted  with  each  other  for  value,  and 
except  as  in  so  far  as  every  conti-act  is  in 
one  sense  voluntary  as  being  the  result  of 
an  exercise  of  will,  the  act  of  neither  was 
"voluntarily"  done:  (see  Re  the  Duty  on  the 
Ettaie  of  the  New  University  Club,  66  L.  T.  Rep. 
909;  18  Q.  B.  Div.  720.)  We  are,  however,  of 
opinion  that  in  the  section  under  consideration 
the  word  "  voluntarily  "  is  not  used  in  the  sense 
of  "without  consideration,"  but  in  its  ordinary 
sense  of  "freely  without  compulsion,"  and  "not 
under  any  obligation " :  (see  Churchwardens  of 
Birmingham  v.  Shaw,  10  Q.  B.  868 ;  Art  Union 
V.  Overseers,  &c..  Savoy,  71  L.  T.  Rep.  40 ;  (1894) 
2  Q.  B.  609.)  We  think  that  this  is  not  the  only 
construction,  but  it  is  that  best  calculated  to 
carry  out  the  object  of  the  Act,  which  was  to 
fix  with  liability  to  duty  "  all  dispositions  "  which, 
while  preserving  to  a  man  the  enjoyment  of 
personal  property  to  the  day  of  his  death,  make 
the  same  property  pass  on  his  death  to  someone 
else  and  so  become  substitutes  for  wills :  {Attorney- 
General  V.  Gosling,  66  L.  T.  Rep.  284,  at  p.  287  ; 
<1892)  1  Q.B,  545.)  It  is  moreover  a  construction 
which  makes  it  possible  to  put  a  reasonable 
interpretation  on  the  amending  Act,  sect.  11, 
relating  to  property  marked  (6),  whereas  if 
"voluntarily  means  " without  consideration,"  it 
is  difficult  to  give  effect  to  the  words  in  the  lEwt- 
mentioned  section, "  in  concert  or  by  arrangement 
with,"  words  which  would  appeal-  to  point  to  the 
existence  of  some  contractual  obligation.  Our 
judgment  must,  therefore,  be  for  the  Crown. 
Cha.ki.eb,  J.  agreed. 

Judgment  for  the  Crown. 

Solicitor  for  the  Crown,  Solicitor  of  Inland 
Revenue. 

Solicitors  for  the  defendants.  Walker,  Son,  and 
FUld. 


CBOWZr    CASES    BESEBTED. 

Saturday,  July  27. 

(Before    Lord    Russell,    C.J.,   Pollock.   B., 

Grantham,  Laweance,  and  Weight,  JJ.) 

Reg.  v.  Fabnboeough.  (a) 

Criminal  law — Practice — Inferences  from  findings 
of  jury — Power  of  judge  to  draw  inferences  — 
Larceny — Animus  fnrandi. 

In  a  criminal  trial  the  judge  has  no  power  to  draw 
inferences  of  fact  from  the  findings  of  the  jury. 

Upon  the  trial  of  an  indictment  for  larceny  the 
jury,  not  having  agreed  upon  a  verdict,  were 
ashed  by  the  presiding  judge  whether  or  not  they 
believed  the  evidence  given  for  the  prosecution, 
and  ihe  judge  upon  being  answered  in  the  affir- 
mative, directed  a  verdict  of  guilty  to  be  entered. 
A  case  having  been  reserved  at  the  trial  for  the 
consideration  of  this  court : 

Held,  that  the  direction  amounted  to  a  drawing  by 
the  judge  of  an  inference  of  animus  furandi  on 

(a)  Baportcd  b;  B.  Cunmnohajk  Qlin,  Esq.,  Barri*t«r-at-Lkw. 


tlie  part  of  the  prisoner  which  ought  to   have 

been  drawn,  if  at  all,  by  the  jury  ;  and  that  the 

conviction  was  therefore  bad. 
This  was  a  case  stated  by  the  Chairman  of  the 
Middlesex  Quarter  Sessions,  as  follows  :— 

At  the  Midsummer  Quarter  Sessions  of  the 
Peace  for  t^e  county  of  Middlesex,  on  the  6th 
JuIt  1895,  the  prisoner  was  charged  with  stealing 
milk. 

The  facts  of  the  charge  are  immaterial  to  this 
case. 

It  appeared  to  me  that,  if  the  jury  believed  the 
evidence  for  the  prosecution,  the  prisoner  was  in 
law  guilty  as  charged,  and  I  so  directed  them. 
No  evidence  except  as  to  character  was  called 
for  the  defence,  and  the  counsel  for  the  defence 
did  not  seriously  dispute  my  ruling. 

The  juiT  retired  to  consider  their  verdict,  and 
after  they  nad  been  absent  some  time  I  sent  for 
them  and  asked  if  they  were  agreed,  and  they 
replied  that  they  were  not.  I  then  asked  them 
did  they  believe  the  evidence  for  the  prosecution, 
and  the  foreman  replied  that  they  did. 

Counsel  for  the  prisoner  objected  that  no  ques- 
tion could  be  asked  except  the  ordinary  one,  "  Are 
you  agreed  on  your  verdict  ?  "  and  "  Do  you  find 
the  prisoner  guilty  at  not  guilty  ?"  I  overruled 
the  objection,  and  directed  the  jury  that  th^ir 
verdict  amounted  to  one  of  guilty,  and  it  was  so 
recorded ;  but  I  released  the  prisoner  on  his  own 
recognisance  pending  the  decision  of  this  case. 

It  is  laid  down  in  4  Bl.  Comm.  ed.  1813, 
p.  328 : 

Sacb  pnblic  or  open  verdict  may  be  either  general 
gniltj  or  not  goUty,  or  special,  setting  forth  all  the 
circnmatances  of  the  case,  and  praying  the  jadgment  of 
the  court  whether,  for  instance,  on  the  facts  stated  it 
be  murder,  manslaughter,  or  no  crime  at  all.  This  is, 
when  they  doubt  the  matter  of  law,  and  therefore  choose 
to  leave  it  to  the  determination  of  the  court,  though 
they  have  an  nnqnestioDable  right  of  determining  npon 
all  the  cironmstances,  and  finding  a  general  verdict  if 
they  think  proper  so  to  hazard  a  breach  of  their  oaths. 

The  question  is.  Had  I  the  power  to  put  the 
question  and  dii-ect  such  verdict  to  be  recorded, 
the  facts  in  the  judgment  of  the  court  clearly 
constituting  in  law  the  ofience  charged  if  proved 
to  the  satisfaction  of  the  jury  ? 

Hutton,  on  behalf  of  the  prisoner,  submitted 
that,  in  doing  what  he  had  done,  the  learned 
chairman  had  usurped  the  functions  of  the  jury, 
and  di-awn  the  inference  from  the  findings  oi  the 
jury  that  the  act  of  the  prisoner  in  taking  the 
milk,  the  value  of  which  was  at  the  most  2d.,  had 
been  committed  with  a  felonious  intent.  [He 
was  here  stopped  by  the  Court.] 

/.  P.  Grain  admitted,  on  behalf  of  the  prose- 
cution, that  the  conviction  could  not  under  the 
circumstances  be  supported. 

Lord  Russell,  C.J. — ^If  this  case  did  not  raise 
a  question  of  very  considerable  public  importance 
1  should  content  myself  with  saying  that  the 
conviction  could  not  stand.  But  it  does  raise  a 
question  of  great  public  importance.  The  pri- 
soner being  charged  with  stealing  milk,  evidence 
was  given  in  support  of  that  charge ;  and,  after 
the  evidence  had  oeen  given  for  the  prosecution, 
no  evidence,  except  as  to  character,  being  called 
for  the  defence,  the  jury  retired  to  consider  their 
verdict.  After  the  lapse  of  some  time,  withont 
any  communication  being  made  by  them,  to  the 
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learned  chairman  that  they  desired  his  assistance, 
he  sent  to  them,  as  he  might  properly  do,  and 
asked  them  if  they  had  agreed  upon  their  verdict, 
when  they  said  "No."  He  then  asked  them, 
"  Did  they  helieve  the  evidence  for  the  prosecn- 
tion,"  and  the  foreman  replied  'that  they  did.  I 
will  not  stop  to  consider  whether  that  was  a  con- 
venient mode  of  conducting  a  criminal  prosecu- 
tion. But  what  did  the  answer  of  the  foreman, 
assuming  that  it  expressed  the  opinion  of  the 
jury,  amount  to  ?  They  had  already  said  that  they 
were  not  agreed  upon  their  verdict ;  it  seems  to 
me  that  it  all  amounted  to  this,  "  "We  have  heard 
certain  witnesses  say  so  and  so,  and  we  helieve 
that  they  have  been  telling  the  truth."  But  that 
was  consistent  with  a  finding  by  them  that  they 
were  nevertheless  not  satisfied  that  the  essential 
elements  were  present  which  were  necessary  to 
constitute  the  offence  with  which  the  prisoner  was 
charged,  namely,  that  he  took  the  milk  animo 
furandi.  It  was  quite  consistent  with  their 
believing  that  he  thought  he  had  leave  to  take 
the  milk,  or  that  the  matter  was  too  trivial  to 
jostify  such  a  finding.  We  know  nothing  of  the 
facts,  but  it  was  quite  consistent  with  the  jury 
declining,  although  they  believed  the  evidence,  to 
draw  the  conclusion  which  was  necessary  for  con- 
victing the  prisoner.  It  is  for  the  jui-y  to  answer 
all  questions  of  fact,  and  for  the  judge  to  answer 
questions  of  law.  Here  the  learned  chairman 
took  upon  himself  the  functions  of  the  jury,  and 
the  conviction  cannot,  in  my  opinion,  be  sustained. 

Pollock,  B. — I  entirely  agree,  and  wish  to 
say  nothing  but  that  this  decision  of  oui-s  is  not 
to  be  taken  in  any  way  to  interfere  with  the  rule 
as  to  the  power  of  the  judge  where  the  jury  find 
a  sx>ecial  -^rdict.  If  a  special  vffrdict  is  found  in 
which  all  the  elements  of  the  crime  charged 
against  the  prisoner  are  included,  there  is  nothing 
to  prevent  the  judge  from  directing  whether  or 
not  a  verdict  of  guuty  is  to  be  entered.  This  will 
be  found  discussed  in  Bear.  v.  Qray  (2  East  P.  C. 
708;  17  Cox  C.  C.  299). 

Gbantham,   Lawbance,    and  Wbiqht,  JJ. 

Conviction  qucuhed. 

Solicitors :  for  the  prosecution,  C.  B.  Mason ; 
for  the  prisoner,  H.  Firth, 


Saturday,  July  27. 

(Before  Lord  Russell,  O.J.,  Pollock,  B., 
Qeantham,  Laweance,  and  WBiaHT,  JJ.) 

BkQ.  v.  "WAinDBY.  (a) 

Criminal  law — Practice — Joint  indictment  for 
felony  of  cutting  and  wounding,  and  for  aiding 
and  abetting  a  felony — Conviction  of  one  for 
misdemeanour  of  wounding,  and  of  the  other  for 
aiding  and  abetting — 14  &  15  Vict.  c.  19,  «.  5; 
24  <e  25  Vict.  c.  94,  «.  8. 

Upon  a  joint  indictment  charging  one  prisoner 
with  the  felony  of  wounding  with  intent  to  do 
grievous  bodily  harm,  and  the  other  with  aiding 
and  abetting  him  in  committing  such  felony,  xi 
is  competent  for  the  jury  to  find  the  one  charged 
with  aiding  and  abetting  guiUy,  although  they 
TOoy  have  acquitted  the  other  of  the  felony,  and 

(a)  Bepoited  by  B.  Ovmisauui  Qlks,  Esq.,  Barrlster-at-I^aw. 


found  him  guilty  only  of  the  misdemeanour  of 
wounding  by  virtue  of  14  &  15  Vict.  c.  19,  «.  5. 

This  was  a  case  stated  for  the  opinion  of  the  Court 
by  Lawrance,  J.  as  follows  : — 

John  Waudby  and  William  Waudby  were  tried 
before  me  on  the  17th  May  last,  at  the  assizes 
held  at  Leeds,  upon  an  indictment  charging  John 
Waudby  with  feloniously,  &c.,  shooting  with 
intent  to  do  grievous  bodily  harm  to  one  William 
Featherstone,  and  William  Waudby  was  charged 
with  aiding  and  abetting  John  Waudby  to  commit 
the  said  felony. 

In  the  second  count  of  the  indictment  the  charge 
against  John  Waudby  was  for  feloniously  wound- 
ing with  intent  to  do  grievous  bodily  harm,  and 
against  Williaft  Waudby  for  being  present  aiding, 
abetting,  &c.,  the  said  John  Waudby  to  commit 
the  said  felony. 

The  jury  found  John  Waudby  guilty  of  un- 
lawfully wounding,  and  William  Waudby  guilty 
of  aiding  and  abetting,  and  it  was  objected  on 
behalf  of  the  prisoner  Willianj  Waudby  that,  as 
he  was  aiding,  and  abetting  a  misdemeanour,  he 
was  entitled  to  be  acquitted  on  the  said  indict- 
ment. 

I  overruled  the  objection,  and  released  the  said 
William  Waudby  on  i-ecognisances  to  come  up  for 
judgment  when  called  upon. 

The  question  for  the  consideration  of  the  Conrt ' 
is,  wbetner  I  was  right  in  so  holding. 

The  following  is  a  copy  of  the  indictment  which 
accompanied  the  case : 

Yorkshire  to  wit.  '  I^orth  and  East  Bidings  Division. 
Spring  Assize. — The  jurors  for  oar  Lady  the  Qneea 
upon  their  oath  present,  that  John  Wandby  the  younger, 
on  the  seventeenth  day  of  April  in  the  year  of  onr  Lord 
one  thousand  eight  hnndred  and  ninetj  five,  a  oertain 
revolver  then  loaded  with  ball  cartridge,  at  and  against 
one  William  Featheratone,  felonionsly,  nnlawfully,  and 
malioiously  did  shoot  with  intent  in  so  doing  thereby 
then  to  do  some  grievona  bodily  harm  to  the  said  William 
Featheretone,  and.  the  jnrors  aforesaid  npon  their  oath 
aforesaid  do  fnrther  present  that  William  Waadby,  on 
the  day  and  in  the  year  aforesaid,  felonionsly  was  present 
aiding,  abetting,  and  assisting  the  said  John  Wandby 
the  yonnger  the  felony  aforesaid  to  do  and  commit, 
against  the  form  of  the  statute  in  sach  case  made  and 
provided,  and  against  the  peaoe  of  onr  said'  Lady  the 
Qneen,  her  Crown  and  dignity. 

.  Second  count. — And  the  jnrorg  aforesaid  npon  their 
oath  aforesaid  do  farther  present,  that  the  said  John 
Wandby  the  yoanger,  on  the  day  and  in  the  year  afore- 
said, felonjonsly,  unlawfully,  and  malioionsly  did  wound 
the  said  William  Featherstone  with  intent  in  so  doing 
thereby  then  to  do  some  grievons  bodily  harm  to  the 
said  William  Featherstone,  and  the  jorors  aforesaid 
npon  their  oath  aforesaid  do  further  present,  that  tfa» 
said  William  Wandby,  on  the  day  and  in  the  year  afore- 
said, feloniously  was  present  aiding,  abetting,  and 
assisting  the  said  John  Wandby  the  yoanger  the  felony 
aforesaid  to  do  and  oommit,  against  the  form  of  the 
statute  in  snch  case  made  and  provided,  and  against  tha 
peace  of  onr  Lady  the  Queen,  her  t}rown  and  dignity. 

No  one  appeared  either  in  support  of  or  against 
the  conviction. 

Lord  BuBSELL,  C.J. — In  this  case  the  prisoners 
John  and  William  Waudby  were  tried  before  my 
brother  Lawrance  upon  an  indictment  which 
charged,  in  the  first  count,  John  Waudby  with 
feloniously  shooting  at  the  prosecutor  with  intent 
to  do  him  grievous  bodily  harm,  and  William 
Waadby  with  aiding  and  abetting  him  in  the 


Digitized  by 


Google 


Not.  23,  1895.] 


THE  LAW  TIMES. 


[Vol.  Lxxni.-3p3 


Cr.  Gas,  Rks.] 


GOBPOBATION   OF   BBADFOBD  V.  PiCELBS. 


[H.  OF  L. 


felony.  In  the  same  count  John  Waudbj  was 
charged  with  feloniously  wounding  the  prosecutor, 
with  intent  to  do  him  grievous  bodily  harm,  and 
William  Wandby  was  charged  with  aiding  and 
abetting  him  as  before.  The  jniy  acquitted  both 
the  prisoners  on  the  first  count.  But  on  the  second 
count  they  found  John  Waudby  guilty  not  of 
felony,  but  of  the  misdemeanour  of  unlawfully 
wounding,  and  William  Waudby  guilty  of  aidii^ 
and  abetting  him  in  that  unlawful  wounding.  It 
was  objected  that  William  Waudby  could  not  be 
convicted  as  an  accessory,  the  JU17  having  nega- 
tived the  charge  of  felony,  and  found  John 
Waudby  guilty  of  the  misdemeanour  only.  The 
learned  jud^,  however,  overruled  this  objection ; 
and  in  my  judgment  he  was  clearly  right  in  so 
doing.  In  the  nrat  charge,  which  was  of  felony, 
both  the  prisoners  were  charged  as  principals, 
WDliam  Waudby  being  charged  as  a  principal  in 
the  second  degree  as  naving  aided  and  abetted. 
The  jury  negatived  the  charge  of  felony,  but 
found  John  Waudby  guilty  of  unlawful  wound- 
mg,  which  offence  is  a  misdemeanour,  and  William 
Waudby,  who  was  charged  with  aiding  and 
abetting,  was  found  guilty  of  aiding  and  abetting 
in  the  commission  of  that  misdemeanour.  Now 
a  person  who  aids  and  abets  in  the  case  of  mis- 
demeanour is  liable  as  a  principal  in  the  com- 
mission of  that  offence,  there  being  no  first  and 
second  degrees  of  criminality  in  the  case  of  a 
misdemeanour.  The  statute  14  &  15  Yict.  c.  19, 
s.  5,  is  clear  on  the  point,  for  it  provides  that,  "  if 
upon  the  trial  of  any  indictment  for  any  felony 
except  murder  or  manslaughter,  where  the  indict- 
ment shall  allege  that  the  defendant  did  cut,  stab, 
or  wound  any  person,  the  jury  shall  be  satisfied 
that  the  defendant  is  guilty  of  the  cutting, 
stabbing,  or  wounding  charged  in  such  indict- 
ment, but  are  not  satisfied  that  the  defendant  is 
guilty  of  the  felony  chai'ged  in  such  indictment, 
then  and  in  every  such  case  the  jury  may  acquit 
the  defendant  of  such  felony,  and  find  him  guilty 
of  unlawfully  cutting,  stabbing,  or  wounding, 
and  thereupon  the  defendant  shsQl  be  liable  to  be 
punished  in  the  same  manner  as  if  he  had  been 
convicted  upon  an  indictment  for  the  misde.- 
meanour  of  cutting,  stabbing,  or  wounding." 
•  That  is  to  say,  that  where  the  act  has  not  b^n 
done  with  the  intent  necessary  to  constitute  the 
felony,  then  the  jtrisoner  shall  be  punished  in  the 
same  manner  as  if  he  had  been  charged  with  the 
misdemeanour  only.  Then  follows  the  statute 
24  &  25  Vict.  c.  94,  s.  8,  which  enacts  that: 
"Whosoever  shall  aid,  abet,  counsel,  or  procure 
the  commission  of  any  misdemeanouri  whether 
the  same  be  a  misdemeanour  at  common  law,  or 
by  any  Act  passed  or  to  be  passed,  shall  be  liable 
to  be  tried,  indicted,  and  punished  as  a  principal 
offender."  Here  the  jury  negatived  the  felony, 
bat  found  that  which  constitutes  an  offence  as  a 
principal  offender,  there  being  no  secondary 
a^p«e  in  the  commission  of  the  offence.  The 
conviction  appears  to  me  therefore  to  be  right, 
and  must  be  affirmed. 

Pollock,  B.,  Obanthah,   Lawbance,   and 
Wkioht,  JJ.,  concun-ed. 

Conviction  ajfirmed. 


Vol.  LXXm.,  1880. 


May  9  and  July  29. 

(Before    Lords   Halsbitey,  (a)    Watson,    Ash- 

BOUBNE,  and  Macnaobten.) 

COBPOEATION  OP  BbADFOBD  V.  PlOELES.  (6) 
ON   APPEAL    PBOM    THE    COXTET    OF  APPEAL  IN 

ENULAND. 

Water — Subterranean  springs — Interference  with 
flow  of  water — Injunction — Mala  fides — Brad- 
ford Waterworlis  Act  1854  (17  <£•  18  Vict.  c. 
cxxiv.)  s.  49. 

Where  an  act,  apart  from  motive,  gives  rise  merdif 
to  damages  toithout  legal  injury,  the  motive, 
however  reprehensible  it  nmy  be,  will  not  supply 
that  element. 
The   appellants  were  the  owners  of  waterworTcs,. 
which    they  had  purchased  from    a  company 
which  had  constructed  them  under  the  pmoer» 
of  a  special  Act.    The  Act  authorised  the  com- 
pany to  appropriate  the   water  from  certain 
specified  springs,  and  provided  that  it  should 
not  be  lawful  for  any  other  person  to  divert, 
alter,  or  appropriate  in  any  other  manner  than 
by  law  they  might  legally  be  entitled  any  of  the- 
ivaters  supplying  or  flowing  from  the  springs, 
or  to  sink  any  weU  or  pit,  or  do  any  other  act, 
matter,  or  thing  whereby  the  waters  of  the  said 
springs  might  be  drawn  off  or  diminished  in 
quantity.    The  AQt  contained  no  provision  for 
compensating    landowners    whose .  rights    were 
affected. 
The    respondent,  who   was    the    owner   of  land 
'  adjacent  to  the  springs,  began  to  make  a  tunnel 
through  his  land,  with  the  alleged  intention  of 
draining  certain  beds  of  stone  which  lay  under 
his  land. 
The    effect    of   the    respondent's    operations    was 
to  seriously  affect   the  supply  of  water   to   the 
appellants'  springs,  and  there  was  evidence  that 
he    was    not   acting   bonii  fide,   but   with    the 
intention  of  compelling  the   appellants   to  buy 
him  out    at    his   own   price.      The    appellants 
applied  for  an  injunction  to  restrain  him  from 
continuing  his  tunnel. 
Held  {affirming  the  judgment  of  the  court  beloio\, 
that  the  respondent's  common  laio  rights  were 
not  affected  by  the  Act,  and  that,  as  he  Was  doing- 
no  m^re  thaji   he   was   legally  entitled   to   do, 
toithin  the  decision  in  Chasemore  v.  Richards 
{T  H.  of  L.  Cos.  349)  his  ulterior  motive  was  im- 
material,   and    an    injunction    should    not    be 
granted. 
This  was  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  (Lord  Herschell,  L.C.,  Lindley 
and  Smith,  L.J  J.),  repoi-ted  in  71  L.  T.  Rep.  79a 
and  (1895)  1  Ch.  14.5,  who  had  revei-sed  a  decision 
of  North,  J.,  reported  in  71 L.  T.  Rep.  319. 

The  action  was  brought  by  the  appellants  to 
restrtun  the  respondent  from  making  or  con- 
tinuing a  drift  or  tunnel  in  his  lands  situate  near 
East  Many  Wells,  in  the  parish  of  Bradford, 
Yorkshire,  whereby  the  waters  of  certain  springs 
and  underground  streams,  known  as  "Many 
Wells,"  to  which  the  appellante  alleged  that  they 

(a)  In  the  interval  between  the  orgoment  and  the  jaig- 
ment  in  this  case  Lord  HaUbnry  accepted  the  office  of 
Lord  Chancellor. 

(!>}  BnporUd  b7  C.  E.  Ualosn,  E>q.,Barri«ter-at-Law. 
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were  entitled  under  certain  Acts  of  Parliament, 
might  be  diverted,  drawn  off,  or  diminished  in 
quantity. 

The  appellants  were  authorised  by  the  Brad- 
ford Corporation  Waterworks  Act  1854  to 
purchase  the  whole  undertaking  of  the  Bradford 
Watei-works  Company,  who  had  acquired  the 
excluBive  right  to  the  springs  and  streams  of 
water  called  "  Many  Wells,"  arising  or  flowing  in 
and  thi-ough  certain  farm  lands  and  rounds 
called  Trooper  or  Many  Wells  Farm,  ^y  the 
234th  section  of  the  Bradford  Waterworks  Act  of 
1842  it  was  provided  that  after  the  "Many 
Wells  "  springs  had  been  purchased  by  the  com- 
pany it  should  not  be  lawful  for  any  persons  to 
divert  or  appropriate  in  any  other  manner  than 
by  law  they  might  be  legally  entitled  any  of 
the  waters  then  supplying  or  flowing  from  the 
same. 

The  respondent  was  the  owner  of  a  farm  of 
about  140  acres  immediately  adjoining  Trooper's 
Farm,  and  on  higher  ground,  which  had  been  in 
the  possession  of  his  family  for  aboctt  100  years. 
The  surface  soil  was  let  to  agricultural  tenants, 
bnt  the  mines  and  minerals,  which  were  of  con- 
siderable value,  were  reserved  to  the  respondent. 
The  respondent  had  been  advised  that  lai^ 
quantities  of  stone  and  other  minerals  could  be 
profitably  worked  if  the  works  could  be  kept 
effectually  drained  and  cleared  of  water  without 
the  expense  of  pumping-engines,  but  the  effect 
would  oe  that  the  underground  stream  of  water 
which  supplied  "  Many  Wells  "  would  be  cut  off. 
The  appellants  by  the  present  proceedings  sought 
to  resti-ain  the  respondent  from  executing  the 
proposed  works  for  the  purpose  of  draining  his 
mines. 

The  action  was  tried  befoi-e  North,  J.  in  1893, 
when  the  learned  judge  granted  an  injunction 
restraining  the  respondent  from  executing  his 
drainage  works,  bat  his  judgment  was  reversed  on 
appeal,  as  above  mentioned. 

Cozens-Hardy,  Q.C.  and  Eyre  (Sir  H.  James. 
Q.C.  with  them)  appeared  for  the  appellants,  and 
contended  that  the  evidence  showed  that  the 
i-espondent  was  acting  maliciously  and  not  bona 
fide.  He  is  not  making  a  reasonable  use  of  his 
"land.  See  Acton  v.  Blundell  (12  M.  &  W.  :ti4). 
The  penalty  imposed  by  sect.  234  of  the  Brad- 
ford Watei-works  Act  1842,  which  is  re-enacted 
by  sect.  49  of  the  Act  of  1854,  applies  to  acts 
made  illegal  in  the  earlier  portion.  "Divert, 
alter,  and  appropriate  "  in  the  earlier  part  of  the 
section  applies  to  surface  water,  and  is  something 
different  from  "  sinking  any  well  or  pit,"  which 
applies  to  underground  water,  and  is  absolutely 
prohibited.  The  state  of  things  existing  in  1854 
when  the  Act  passed  must  be  looked  at,  and  at 
that  time  the  water  flowed  from  the  springs  in 
well-defined  channels,  which  the  respondent  had 
no  right  to  interfere  with.  The  section  i-efers  to 
two  descriptions  of  illegality,  one  at  common  law, 
and  one  created  by  the  statute,  which  abridged  the 
common  law  right  of  the  respondent.  They  also 
referred  to 

Keeble  T.  Hickeringhill,  11  East,  574,  n.;  11  Mod. 

75,  131  ; 
Smith  v.  Kanrick,  7  C.  B.  515 ; 
Chasemore  v.  Bicharda,  7  H.  of  L.  Cos.  349. 

The  respondent  is  making  no  use  of  the  water,  it 
is  rniming  to  waste.    In  the  Mogul  Steamshi}) 


Company  v.  McGregor  (61  L.  T.  Bep.  820;  23 
Q.  B.  Div.  598)  the  Court  of  Appeal  held  that 
wilfnl  and  malicious  injury  to  the  business  of 
another,  without  just  cause  or  excuse,  was  action- 
able, and  that  view  was  not  overruled  in  the 
House  of  Lords  (66  L.  T.  Bep.  1 ;  (1892)  A.  C. 
25).  See  also  Angel  on  Watercourses,  6th  edit., 
p.  182. 

Everitt,  Q.C,  Tindal  Atkinson,  Q.C,  Butelier, 
and  Longstaffe,  who  appeared  for  the  respondent, 
were  not  called  upon  to  address  the  House. 

At  the  conclusion  of  the  argument  for  the 
appellants  their  Lordships  took  time  to  consider 
their  judgment. 

July  29. — Their  Lordships  gave  judgment  as 
follows : 

The  LoED  Chancelloe  (Halsbui-y).  —  My 
Lords :  In  this  action  the  plaintiffs  seek  to 
restrain  the  defendant  from  doing  certain  acts 
which  they  allege  will  interfere  with  the  supply 
of  water  which  they  want,  and  are  incorporated 
to  collect,  for  the  purpose  of  better  supplying  the 
town  of  Bradford.  North,  J.  ordered  the  injunc- 
tion to  issue,  but  the  Court  of  Appeal,  consisting 
of  Lord  Herschell  and  Lindley  and  Smith,  L.JJ., 
revei-sed  his  judgment.  The  facts  that  are  mate- 
rial to  the  decision  of  this  question  seem  to  me 
to  lie  in  a  very  narrow  compass.  The  acts  done, 
or  sought  to  be  done,  by  the  defendant  were  all 
done  upon  his  own  land,  and  the  interference, 
whatever  it  is,  with  the  flow  of  water  is  an  inter- 
ference with  water  which  is  underground,  and 
not  shown  to  be  water  flowing  in  any  defined 
stream,  bnt  is  percolating  water,  which,  but  for 
such  interference,  would  undoubtedly  reach  the 
plaintiffs'  works,  and  in  that  sense  it  does  deprive 
them  of  the  water  which  they  would  otherwise 
get.  But  although  it  does  deprive  them  of  water 
which  they  would  otherwise  get,  it  is  necessary 
for  the  plaintiffs  to  eatabUsh  that  they  have  a 
right  to  the  flow  of  water,  and  that  the  defendant 
has  no  right  to  do  what  he  is  doing.  I  am  of 
opinion  that  neither  of  those  propositions  can  be 
established.  Apart  from  the  consideration  of  the 
particular  Act  of  Parliament  incorpoi-ating  the 
plaintiffs,  which  requires  separate  treatment,  the 
question  whether  the  plaintiffs  have  a  right  to 
the  flow  of  such  water  appears  to  me  to  be  covered 
by  authority.  In  the  case  of  Chasemore  v. 
Richards  (7  H.  of  L.  Cas.  349)  it  became  neces- 
sary for  this  House  to  decide  whether  an  owner 
of  land  had  a  right  to  sink  a  well  upon  his  own 
premises,  and  thereby  abstract  the  subterranean 
water  percolating  through  his  own  soil,  which 
would  otherwise,  by  the  natural  force  of  gravity, 
have  found  its  way  into  springs  which  fed  the  river 
Wandle,  the  flow  of  which  the  plaintiff  in  that 
action  had  enjoyed  for  upwards  of  sixty  years. 
The  very  question  was  then  determined  by  this 
House,  and  it  was  held  that  the  landowner  had  a 
right  to  do  what  he  had  done,  whatever  his  object 
or  purpose  might  be,  and  although  the  purpose 
might  be  wholly  unconnected  with  the  enjoyment 
of  his  own  estate.  It  therefore  appears  to  me 
that,  treating  this  question  apart  from  the  49th 
section  of  the  Act  of  Parliament  upon  which  the 
whole  question  turns,  it  would  be  absolutely 
hopeless  to  contend  that  this  case  is  not  governed 
by  the  authority  of  Chasemore  v.  Eicharas.  This 
brings  me  back  to  the  49th  section  of  the  statute 
17  &  18  Vict.  c.  cxxiv.,  upon  which  reliance  has 
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been  placed.  That  section  is  as  foDows :  "It 
shall  not  be  lawful  for  any  person  other  than  the 
company  to  divert,  alter,  or  appropriate  in  any 
other  manner  than  by  law  they  may  be  legally 
entitled,  any  of  the  waters  supplying  or  flowing 
from  certain  streams  and  springs  called  "  Many 
Wells,"  arising  or  flowing  in  and  uirongh  a  certain 
farm  called  "  Trooper  "  or  Many  Wells  Farm,  in  the 
township  of  Wilsden,  in  the  parish  of  Bi-adford, 
or  to  sink  any  well  or  pit,  or  do  any  act,  matter, 
or  thing  whereby  the  waters  of  the  said  springs 
may  be  drawn  off  or  diminished  in  quantity,  and 
if  any  person  shall  illegally  divert,  alter,  or  appro- 
priate the  said  water,  or  any  part  thereof,  or  sink 
any  such  well  or  pit,  or  shall  do  any  other  act, 
matter,  or  thing  whereby  the  said  waters  may  be 
drawn  off  or  diminished  in  quantity,  and  shall 
not  immediately  on  being  required  so  to  do  by 
the  company  rejpair  the  injury  done  by  him  so  as 
to  restore  the  said  springs  and  the  waters  thereof 
to  the  state  they  were  in  before  such  illegal 
act  as  aforesaid,  he  shall  forfeit  to  the  com- 
pany a  sum  not  exceeding  &l.  for  every  day 
daring  which  the  said  snp^y  of  water  shall  be 
diverted  or  diminished  by  reason  of  any  work 
done  or  act  performed  by,  or  by  the  authority  of, 
snch  person,  in  addition  to  the  damage  which  the 
company  may  sustain  by  reason  of  their  supply  of 
water  being  diminished."  Whatever  may  be  said 
of  'tiie  drafting  of  this  section,  two  tlungs  are 
clear:  first,  that  the  section  in  its  terms  con- 
templates that  persons  other  than  the  company 
may  be  legally  entitled  to  divert,  alter,  or  appro- 
priate the  waters  supplying  or  flowing  from  the 
streams  and  springs ;  and,  secondly,  that  the  acts 
against  which  the  section  is  directed  must  be 
illegal  diversion,  alteration,  or  appropriation  of 
the  said  waters.  The  natural  interpretation  of 
snch  language  seems  to  me  to  be  this — that 
whereas  uie  generality  of  the  language  of  the 
section  might  apply  to  any  alteration  or  appro- 
priation of  waters  supplying  or  flowing  from  the 
streams  and  springs  called  "  Many  Wells,"  the 
section  only  intended  to  protect  such  streams  and 
springs  and  supplies  as  the  company  should  have 
acquired  a  right  to  by  purchase,  compensation,  or 
otherwise ;  but  in  such  wise  as  should  vest  in  them 
tiie  proprietorship  of  the  waters,  streams,  springs, 
&c.  AiiA,  lest  the  generality  of  the  language 
should  give  them  more  tiian  that  to  which  they 
had  acquired  the  proprietary  right,  the  legal  rights 
of  all  other  persons  were  expressly  saved;  and 
upon  this  assumption  the  latter  part  of  the  section 
makes  penal  the  illegal  diversion,  alteration,  or 
appropriation  of  any  streams,  &c.,  of  which,  by 
we  hypothesis,  the  company  had  become  the  pro- 
prietor. I  do  not  think  that  North,  J.  doen  justice 
to  the  language  of  the  section  when  he  says  that, 
"  the  section  enacts  that  a  man  is  not  to  do  certain 

reified  things  except  so  far  as  he  may  lawfully 
them."  The  fallacy  of  that  observation  (with 
all  respect  to  North,  J.)  resides  in  the  phrase 
"  oertam  specified  things."  If  my  reading  of  the 
section  be  correct,  the  thing  that  is  prohloited  is 
taking  or  diverting  water  which  has  been  appro- 
priated and  paid  for  by  the  company ;  but  the 
thing  which  is  not  prohibited  is  taking  water 
which  has  not  reached  the  company's  premises,  to 
the  property  in  which  no  title  is  given  by  the 
section,  and  which,  by  the  very  act  complained  of, 
never  can  reach  ^e  company's  premises  at  all. 
To  use  popular  langu^e,  therefore,  what  is  pro- 


hibited is  taking  what  belongs  to  the  com- 
pany, and  what  is  not  prohibited  is  taking  what 
does  not  belong  to  the  company.  I  have  used 
popular  language  because  I  have  no  doubt  that 
the  draftsman  who  drew  the  section  was  en- 
countered with  the  proposition  in  his  own  mind 
that  you  could  not  absolutely  assert  property 
in  percolating  water  at  all.  lou  may.  have  a 
right  to  the  flow  of  water;  you  may  have  a 
property  in  the  water  when  it  is  collected  and 
appropriated  and  reduced  into  possession ;  but 
in  view  of  the  particular  subject-matter  with 
which  the  draftsman  was  dealing,  it  seems  to  me 
intelligible  enough  why  he  adopted  the  phraseology 
now  under  construction.  It  appears  to  me  that 
this  is  the  true  construction  of  the  section  from, 
the  language  itself.  But  I  confess  I  can  enter- 
tain no  douDt  that  the  mere  fact  that  the  section 
as  construed  by  the  plaintiffs  affords  no  right  to  - 
compensation  to  those  whose  rights  might  be 
affected,  is  conclusive  against  the  constraction 
contended  for  by  the  plaintiffs.  The  only  remain- 
ing point  is  the  question  of  fact  alleged  by  the 
plaintiffs,  that  the  acts  done  by  the  defendant  are 
done  not  with  any  view  which  deals  with  the  use 
of  his  own  land  or  the  percolating  water  through 
it,  but  is  done,  in  the  language  of  the  pleader, 
"  maliciously."  I  am  not  certain  that  I  can 
understand  or  give  any  intelligible  construction 
to  the  word  so  used.  Upon  the  supposition  on 
which  I  am  now  arguing,  it  comes  to  an  allegation 
that  the  defendant  did  maliciously  something  that 
he  had  a  right  to  do.  If  this  question  were  to 
have  been  tried  in  old  times  as  an  injunr  to  the 
right  in  an  action  on  the  case  the  plaintifc  would 
have  had  to  allege,  and  to  prove,  if  traversed,  that 
he  was  entitled  to  the  flow  of  the  water  which,  aa 
I  have  already  said,  was  an  allegation  he  would 
have  failed  to  establish.  This  is  not  a  case 
in  which  the  state  of  mind  of  the  person 
doing  the  act  can  affect  the  right  to  do  it.  If  it 
was  a  lawful  act,  however  ill  the  motive  might  be, 
he  had  a  right  to  do  it.  If  it  was  an  unlawlul  act, 
however  good  his  motive  might  be,  he  would  have 
no  right  to  do  it.  Motives  and  intentions  in  such 
a  question  as  is  now  before  your  Lordships  seem. 
to  me  to  be  absolutely  irrelevant.  But  I  am  not 
prepared  to  adopt  Lindley,  L.J.'s  view  of  the 
moral  obliquity  of  the  person  insisting  on  his 
right  when  that  right  is  challenged.  It  is  not  an 
uncommon  thing  to  stop  up  a  path  which  may  be 
a  convenience  to  every  oody  else,  and  the  use  of 
which  may  be  no  inconvenience  to  the  owner  of 
the  land  over  which  the  path  goes.  But  when  the 
use  of  it  is  insisted  upon  as  a  right  it  is  a  familiar 
mode  of  testing  that  right  to  stop  the  permissive 
use,  which  the  owner  of  the  land  would  contend  it 
to  be,  although  the  use  may  form  no  inconvenience 
to  the  owner.  So,  here,  if  the  owner  of  the 
adjoining  land  is  in  a  situation  in  which  an  act  of 
his,  lawfully  done  on  his  own  land,  may  diveiii  the 
water  which  otherwise  would  go  into  the  posses- 
sion of  this  trading  company,  I  see  no  reason 
why  he  should  not  insist  on  their  purchasing  his 
interest  from  which  this  trading  company  desires 
to  make  profit.  For  these  reasons,  my  Lords,  I 
am  of  opinion  that  this  appeal  oiight  to  be  dis^ 
missed  with  costs,  and  that  the  plaintiffs  should 
pay  to  the  defendant  the  coste  both  here  and 
below. 

Lord  Watson.— My  Lords:   The   appellante 
have  purchased  imder  statutory  powers,  and  are' 
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now  Tested  with  the  whole  undertaking  of  the 
Bradford  Waterworks  Company,  incorporated  by 
an  Act  passed  in  1854,  which  transferred  to  that 
company  the  undertaking  of  a  corporation  having 
the  same  name,  created  by  statnte  in  1842, 
together  with  all  rights  and  priTUeges  thereto 
belonging.  The  older  of  these  companies 
acquired  for  the  purposes  of  their  undertaking  a 
parcel  of  land  known  as  "  Trooper  Farm,"  and 
also  certain  springs  or  streams  arising  in  or 
flowing  thix>ngk  the  farm.  From  these  springs 
and  streams  the  appellants  and  their  predecessors 
haTe  hitherto  obtained  a  valuable  supply  of  water 
for  the  domestic  use  of  the  inhabitants  of  Bi-adford. 
Trooper  Farm  is  bounded  on  the  west  and  north 
by  lands  belonging  to  the  respondent,  which  are 
about  140  acres  in  extent.  The  first  of  these 
boundaries,  on  the  west — which  alone  is  of  im- 
portance in  the  present  case — is  a  public  highway 
called  "  Doll's  Lane."  The  respondent's  land  to 
the  west  of  that  boundary  is  on  a  higher  level 
than  Trooper  Farm,  and  has  a  steep  slope  down- 
wards to  the  lane.  Its  substrata  are  intersected 
by  two  faults  running  east  and  west — one  at  each 
end  of  the  boimdaiy — which  pi-event  the  escape  of 
percolating  water  either  to  the  north  or  south : 
and  the  nature  and  the  inclination  of  the  strata 
are  such  that  the  subterraneous  water  which  they 
contain  must,  by  the  natural  force  of  gravitation, 
eventually  find  its  way  to  Trooper  Farm.  The 
sources  from  which  the  appellants  derive  a 
supply  of  water  near  to  the  western  boundary  of 
Trooper  Farm  are  two  in  number.  The  first  of 
<these  is  a  large  spring,  known  as  "  Many  Wells," 
•which  issues  from  their  ground  twenty  or  thirty 
yards  to  the  east  of  Doll's  Lane;  the  second  is 
j&  stream  to  the  south  of  "  Many  Wells,"  which 
'has  its  origin  in  a  smaller  spring  on  the  respon- 
dent's land,  close  to  Doll's  Lane,  at  a  point 
known  as  "The  Watering  Place,"  from  which  the 
water  flows  in  a  definite  channel  into  Trooper 
Farm.  It  is  an  admitted  fact  that  neither  the 
appellants,  nor  either  of  the  companies  whose 
undertaking  is  now  Tested  in  them,  ever  acquired 
from  the  respondent,  or  his  predecessors  in  title, 
any  part  of  their  legal  right  to,  or  interest  in,  the 
water  in  their  land,  whether  above  or  below  the 
ground;  and  also  that  the  stetutes — ^to  the  benefit 
of  whose  provisions  the  appellante  are  now  entitled 
•—make  no  provision  for  compensating  the  respon- 
dent in  the  event  of  such  right  or  interest  being 
prejudicially  afPected  by  the  appellante'  under- 
teking.  In  the  year  1892  the  respondent  began 
to  sink  a  shaft  on  the  other  side  of  the  land  to  the 
west  of  "  Many  Wells  "  spring,  and  also  to  drive 
a  level  through  his  land  adjoining  the  lane,  for 
the  professed  purpose  of  draining  flie  sti-ata,  with 
a  view  to  the  working  of  his  minerals.  These 
operations  had  the  effect  of  occasionally  discolour- 
ing the  water  in  the  "  Many  Wells "  spring,  and 
:&lso  of  diminishing  to  some  extent  the  amount  of 
watier  in  that  spring,  and  in  the  stream  coming 
from  the  "  Watering  Place " ;  and  it  became 
appai-ent  that,  if  persevered  in,  they  would  result 
in  a  considerable  and  permanent  diminution  of 
the  water  supply  obtainable  from  these  sources. 
The  appellante  then  brought  the  present  suit,  in 
which  they  crave  an  injunction  to  restrain  the  ra- 

Spondent  from  continuing  to  sink  the  shaft  or 
rive  the  level,  and  from  doing  anything  whereby 
the  waters  of  the  spring  and  stream  might  lie 
drawn  off,  or  diminished  in   quantity,  or  pol- 


luted, or  injuriously  affected.  It  is  clear  that, 
apart  from  any  privilege  which  may  have  been 
conferred  upon  them  by  stetute,  the  respon- 
dent, as  in  a  question  with  the  appellante,  has  a 
legal  right  to  divert  or  impound  the  water  perco- 
lating beneath  the  surface  of  his  land,  so  as  to 
pi-event  it  from  reaching  Trooper  Farm,  and  feed- 
ing, or  assisting  to  feed,  the  "  Many  Wells  "  spring, 
or  the  stream  flowing  from  the  Watering  Place. 
Upon  that  point  there  can  be  no  doubt,  since 
CMsemore  v.  Bichards  (7  H.  of  L.  Gas.  348)  was 
decided  by  this  House  in  the  year  1859.  But  the 
appellants  argued  at  your  Lordships'  bar,  as  they 
did  in  both  courto  below,  that  the  principle  of 
Chasemore  v.  J2icharci«  is  inapplicable  to  the  present 
case,  because,  in  the  first  place,  the  operations  con- 
templated and  commenced  by  the  respondent  are 
expressly  prohibited  by  stetute ;  and,  in  the  second 
place,  these  operations  were  designed  and  partly 
carriedput  by  the  i-espondeut  not  with  the  honest 
intention  of  improving  the  value  of  his  lands  or 
minerals,  but  with  the  sole  object  of  doing  injuir 
to  their  underteking.  The  statutory  provisions 
upon  which  the  appellante  rely  as  supporting  the 
first  of  these  pleas  are  to  be  found  in  sect.  234 
of  the  Act  of  1842,  and  in  sect.  49  of  the  Act  of 
1854,  which  is  a  mere  repetition  of  the  previous 
enactment.  The  clause  relates  to  Uie  Many  Wells 
springs,  an  expression  which,  as  the  context 
shows,  includes  the  stream  coming  from  the 
Watering  Place.  It  contains  two  separate  enact- 
ments, one  of  them  prohibitory,  and  the  other 
penal.  First  of  all,  it  declares  that  it  shall  not 
be  lawful  "for  any  person  other  than  the  said 
company  to  divert,  sflter,  or  appropriate  in  any 
manner  other  than  by  law  they  may  be  legally 
entitled  "  any  of  the  water  "  supplying  or  flowing 
from  "  these  springs,  or  to  sink  any  well  or  piC 
or  to  do  any  act,  matter,  or  thing  whereby  "  the 
waters  of  the  said  springs  "  may  be  drawn  off  or 
diminished  in  quantity.  That  declaration  is 
followed  by  the  provision  that,  "  if  any  person  shall 
illegally  divert,  alter,  or  appropriate  the  said  water 
or  any  part  thereof,  or  sink  any  such  well  or  pit, 
or  shall  do  any  such  act,  matter,  or  thing  whereby 
the  said  waters  shall  be  drawn  off  or  diminished 
in  quantity,"  and  shall  not,  on  being  required  to 
do  so  by  the  company,  immediately  restore  the 
springs  and  waters  to  the  same  condition  in  which 
they  were  before  the  alleged  act,  they  shall  be 
liable  to  pay  61.  to  the  company  for  each  day 
until  restoration  is  made,  besides  compensating 
the  company  for  any  damage  sustained  through 
their  illegal  act.  The  appellant  endeavoured  to 
construe  the  prohibitory  clause  as  effecting  a 
virtual  confiscation  in  their  favour  of  all  water 
righte  in  or  oonnected  with  the  respondent's  land' 
lying  to  the  west  of  Trooper  Farm.  It  appears' 
to  me  to  be  exceedingly  improbable  that  the' 
Legislature  should  have  intended  to  deprive  a 
landowner  of  part  of  his  property  for  the  benefit 
of  a  commercial  company  without  any  provision 
for  compensating  him  for  his  loss.  But  it  is  not 
necessary  to  rely  upon  probabilities,  because,  in  my 
opinion,  the  language  of  the  clause  is  incapable  of 
bearing  such  an  interpretetion.     I  think  that  the 

Elain  object  of  the  stetutory  prohibition,  which 
as  two  distinct  branches,  was  to  give  protection 
to  the  supply  of  water  which  had  been  acquired 
by  or  belonged  to  the  company  for  the  time  being ; 
and  that  it  was  not  meant  to  forbid,  and  does  not 
'  prevent,  any  legitimate  use  made  by  a  neighbour- 
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as  proprietor  of  water  running^  upon  or  per- 
couting  below  his  land  before  it  reached  the 
company's  supply  and  became  part  of  their  under- 
taking. The  first  branch  makes  it  unlawful  for 
any  person  other  than  the  company  to  divert, 
alter,  or  appropriate  any  of  the  "  waters  now 
supplying"  the  Many  Wells  springs,  which 
appear  to  include  sources  of  supply  existing  upon 
lands  adjacent  to  Trooper  Farm.  Had  the  pro- 
hibition been  absolute  it  would  have  struck 
against  the  operations  of  the  respondent ;  but  it 
13  subject  to  tne  qualification  that  the  respondent, 
or  any  landowner  similarly  situated,  may  law- 
fully divert  those  waters  which  ultimately  feed 
the  Many  Wells  springs,  so  long  as  he  does  so  in 
any  manner  which  is  not  in  excess  of  his  common 
law  rights.  The  respondent's  operations,  of 
nrhich  the  appellants'  complain,  are  within  his 
proprietary  right,  and  are  therefore  not  obnoxious 
to  that  part  of  the  prohibition.  The  second 
blanch,  which  prohibits  the  sinking  of  wells  and 
other  operations,  has  no  reference  to  outside  waters, 
more  or  less  distant,  which  might  ultimately  find 
their  way  to  the  Many  Wells  springs.  It  relates 
to  "the  waters  of  the  said  springs,"  an  expression 
which,  in  my  opinion,  can  only  denote  the  waters 
which  have  actually  reached  the  Many  Wells 
springs,  or  some  channel  or  reservoir  which  has 
Men  prepared  for  their  reception  upon  their 
issning  from  those  springs.  The  prohibition  gives 
effectual  protection  against  the  -n-ithdrawal  or 
dminution,  either  by  an  adjacent  proprietor  or 
»ny  other  person,  of  waters  which  have  come 
within  the  dominion  of  the  appellants.  But  it 
does  not  prevent  the  diversion  or  impounding  by 
an  adjacent  proprietor  of  water  in  his  own  und 
which  has  never  reached  that  point,  so  long  as  his 
operations  are  such  as  the  law  permits.  For 
these  reasons,  in  so  far  as  concerns  the  first  plea 
orged  for  the  appellants,  I  concur  in  the  judgment 
of  the  Court  of  Appeal.  The  second  plea  arzued 
by  the  appellants,  which  was  rejected  by  both 
oooits  below,  was  founded  upon  the  text  of  the 
Boman  law  (Die.  lib.  39,  tit.  3,  art.  1,  sec.  12), 
and  also,  somewhat  to  my  surprise,  upon  the  law 
of  Scotland.  I  venture  to  doubt  whether  the 
doctrine  of  Marcellus  would  assist  the  appellants' 
contention  in  this  case ;  but  it  is  unnecessary  to 
consider  the  point,  because  the  noble  and  learned 
lords  who  took  part  in  the  decision  of  Ghasemore 
V.  Biehards  held  that  the  doctrine  had  no  place  in 
the  law  of  England.  I  desire,  however,  to  say  that 
I  cannot  assent  to  the  law  of  Scotland  as  laid 
£own  by  Lord  Wensleydale  in  Ghasemore  v. 
Sieharda  (7  H.  of  L.  Caa.  at  p.  388).  The  noble  and 
learned  lord  appears  to  have  accepted  a  passage 
in  Bell's  Principles  (sect.  966),  which  is  expressed 
in  very  general  tierms,  and  is  calculated  to  mislead 
unless  it  is  read  in  the  light  of  the  decisions  upon 
which  it  is  founded.  I  am  aware  that  the  phrase 
t'n  aemiUalionem  vicini  was  at  one  time  frequently, 
and  is  even  now  occasionally,  used  very  loosely  by 
Scottish  lawyers.  But  I  know  of  no  case  in 
which  the  act  of  a  proprietor  has  been  found  to 
be  illegal,  or  restrained  as  being  in  aemulationevi, 
where  it  was  not  attended  with  offence  or  injury 
to  his  neighbour.  In  cases  of  nuisance  a  degree 
of  indulgence  has  been  extended  to  certain 
operations,  such  as  burning  limestone,  which  in 
bw  are  regarded  as  necessary  evils.  If  a  land- 
owner proceeded  to  bum  limestone  close  to  his 
•inwch,  80  as  to  cause  annoyance  to  his  neighbour, 


there  being  other  places  on  his  property  where  he 
could  conduct  the  operation  with  equal,  or  greater, 
convenience  to  himself,  and  without  giving  cause 
of  offence,  the  court  would  probably  grant  an 
interdict.  But  the  principle  of  aemulatio  has 
never  been  carried  further.  The  law  of  Scotland, 
if  it  differs  in  that,  is  in  all  other  respects  the 
same  as  the  law  of  England.  No  use  of  property 
which  would  be  legal  if  due  to  a  proper  motive 
can  become  illegal  because  it  is  prompted  by  a 
motive  which  is  improper,  or  even  mahcions.  I 
therefore  concur  in  the  judgment  which  has  been 
moved  by  the  Lord  OhanceUor. 

Lord  AsHBOUBNE. — ^My  Lords :  I  concur.  To 
my  mind  the  case  is  clear,  and  turns  upon  con- 
siderations sufficiently  simple,  and  mr  from 
obscui-e.  The  plaintiffs  have  no  case,  unless  they 
can  show  that  they  are  entitled  to  the  fiow  of  the 
water  in  question,  and  that  the  defendant  has  no 
right  to  do  what  he  is  doing.  Putting  aside  the 
statutes,  the  defendant's  rights  cannot  bis  seriously 
contested.  The  law  stated  by  this  House  in 
Ghasemore  v.  Richards  (7  H.  of  L.  Cas.  349)  can- 
not be  questioned.  Mr.  Pickles  has  acted  within 
his  legal  rights  throughout,  and  is  he  to  forfeit 
those  legal  rights,  and  oe  punished  for  their  legal 
exercise,  because  certain  motives  are  imputed  to 
him  ?  If  his  motives  were  the  most  generous  and 
philanthropic  in  the  world,  they  would  not  avail 
him  when  his  actions  were  iUegu.  If  his  motives 
are  selfish  and  mercenary,  that  is  no  reason  why 
his  rights  should  be  confiscated  when  his  actions 
are  legal.  It  is  to  be  noted  that  the  defendant,  or 
his  predecessors  in  title,  never  parted  with  any  of 
their  legal  rights;  it  is  not  suggested  that  the 
plaintiffs,  by  agreement  or  otherwise,  ever  acquired 
them  ;  and  no  indication  is  given  that  there  is  an 
intention  to  compensate  the  defendant  for  his 
legal  rights  sought  to  be  appropriated,  or  in- 
juriously affected,  by  the  plamtiffs.  The  appel- 
lants' contention  on  the  construction  of  the 
statutes  would  practically  confiscate  the  defen- 
dant's water  rights.  I  see  nothing  in  the  statutes 
to  interfere  with,  or  prejudice,  bis  legal  rights. 
Very  clear  words  would  be  required  to  support 
the  contention  that  legal  rights  have  been  swept 
away  without  compensation.  Waters  that  have 
come  under  the  control  of  the  appellants  are  fully 
protected,  but  there  is  not  a  word  to  hinder  or 
cramp  the  action  of  Mr.  Pickles  unless  he  acts 
"illegally"  or  proceeds  in  any  manner  "other 
thanl)y  law  he  may  be  leg^y  entitled."  I  there- 
fore concur  in  the  order  proposed. 

Lord  Macnaghten. — My  Lords:  For  fifty 
years  the  Corporation  of  Bradford  have  supplied 
their  town  with  water.  They  were  empowered  to 
do  so  by  an  Act  of  Parliament  passed  in  1834, 
which  authorised  and  required  them  to  purchase 
the  undertaking  of  a  then  existing  company  called 
"The  Bradford  Waterworks  Company."  The 
chief  source  of  their  water  supply  was  taken  over 
from  that  company.  It  comes  from  a  cluster  of 
springs  known  as  "  The  Many  Wells."  These 
springs  issue  from  the  lower  slope  of  a  hill-side 
at  some  distance  from  the  town.  Above  them,  in 
the  immediate  neighbourhood,  there  is  a  tract  of 
land  belonging  to  Mr.  Pickles,  the  respondent. 
Owing  to  the  fall  of  the  ground  and  the  nature 
and  fie  of  the  strata  buieath  the  surface,  Mr. 
Pickles'  land  forms  a  sort  of  gathering  room  or 
reservoir  for   subterranean  water.    Two  faults,         . 
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nearly  parallel  to  each  other,  run  downwards 
through  it,  and  there  is  a  bottom  of  impermeable 
day.  At  present  there  is  no  way  of  escape  for 
the  imprisoned  waters  except  by  the  Many  Wells 
springs.  Within  the  orbit  of  his  own  land  Mr. 
Pickles  has  set  about  making  a  tunnel  or  di-ift 
which,  apparently,  is  intended  to  pierce  one  of 
ihe  two  faults  that  keep  the  underground  water 
within  bounds.  If  this  is  done,  the  result,  it  is 
said,  will  be  to  allow  the  water  to  run  off  in  some 
other  direction.  The  corporation  claim  an  in- 
junction to  restrain  Mr.  Pickles  from  going  on 
with  the  proposed  works.  They  put  their  case  in 
two  ways.  They  say  that  under  the  circumstances 
the  operation  which  Mr.  Pickles  threatens  to  carry 
out  is  something  in  excess  of  his  rights  as  a  land- 
owner. Failing  that  ground,  they  maintain  that 
his  proceedings  are  in  contravention  of  the 
express  terms  of  their  special  Act.  As  regards 
the  first  point,  the  position  of  the  appellants  is 
one  which  it  is  not  very  easy  to  understand. 
They  cannot  dispute  the  law  laid  down  by  this 
House  in  Chasemore  v.  Richards  (7  H.  of  L.  Cas. 
348).  They  do  not  suggest  that  the  underground 
water  with  which  Mr.  Pickles  proposes  to  deal 
flows  in  any  defined  channel.  But  they  say  that 
Mi.  Pickles  action  in  the  matter  is  malicious, 
and  that,  because  his  motive  is  a  bad  one,  he  is 
not  at  liberty  to  do  a  thing  which  evei-y  landowner 
in  the  country  may  do  with  impunity  if  his 
motives  are  good.  Mr.  Pickles,  it  seems,  was 
BO  much  alarmed  at  this  view  of  the  case  that 
he  tried  to  persuade  the  court  that  all  that 
he  wanted  was  to  drain  sosie  beds  of  atone 
which  he  thought  that  he  could  work  at  a 
profit.  In  his  innocent  enterprise  the  court 
found  a  sinister  design ;  and  it  may  be  taken 
that  his  real  object  was  to  show  that  he  was 
master  of  the  situation,  and  to  force  the  corpora- 
tion to  buy  him  out  at  a  price  satisfactory-  to 
himself.  Well,  he  has  something  to  sell ;  or  at 
any  rate  he  has  something  which  he  can  prevent 
other  people  from  enjoying  unless  he  is  paid  for 
it.  Why  should  he,  he  may  think,  without  fee  or 
reward,  keep  hi^  land  as  a  storeroom  for  a  com- 
modity which  the  corporation  dispense,  probably 
not  gratuitously,  to  the  inhabitants  of  Bradford  ? 
He  prefers  his  own  interests  to  the  public  good. 
He  may  be  churlish,  selfish,  and  grasping.  His 
conduct  may  seem  shocking  to  a  moral  philo- 
sopher. But  where  is  the  malice  ?  Mr.  Pickles 
has  no  spite  against  the  people  of  Bradford.  He 
bears  no  ill-will  to  the  corporation.  They  are 
welcome  to  the  water,  and  to  nis  land,  too,  if  they 
will  pay  his  price  for  it.  So  much  pei:haps  might 
be  said  in  defence  or  in  palliation  of  his  conduct. 
But  the  real  answer  to  the  claim  of  the  corpora- 
tion is,  that  in  such  a  case  motives  are  immaterial. 
It  is  the  act,  not  the  motive  for  the  act,  that  must 
be  regarded.  If  the  act,  apart  from  motive,  gives 
rise  merely  to  damage  without  legal  injury,  the 
motive,  however  reprehensible  it  may  be,  will  not 
supply  that  element.  On  this  point  both  North,  J. 
and  the  Court  of  Appeal  decided  against  the  cor- 
poration ;  and  the  decision,  as  it  seems  to  me,  is 
plainly  right.  On  the  second  point,  in  which 
North,  J.  was  in  favour  of  the  corporation,  and 
the  Court  of  Appeal  against  them,  there  is  cer- 
tainly more  to  be  said.  I  quite  agree  with  the 
Court  of  Appeal  in  the  result  at  which  they  have 
arrived ;  but,  speaking  for  myself,  I  rather  take 
leaxe  to  doubt  whether  the  section  of  the  special 


Act,  on  which  the  question  turns,  is  so  unsatis- 
factorily drawn,  and  so  difficult  to  oonsti-ne,  as- 
it  seemed  to  be  to  the  Court  of  Appeal.  The  old 
waterworks  company  was  incorporated  by  an  Act> 
passed  in  1842.  It  was  dissolved  and  re-inoor- 
porated  in  1854  in  view  of  the  immediate  transfer- 
of  the  undertaking  to  the  corporation.  In  th» 
Act  of  1854,  the  provisions  of  which  were  kept  in 
force  for  the  benefit  of  the  corporation,  the 
section  in  question  is  the  49th.  But  that  section. 
is  merely  a  reproduction  of  sect.  234  in  the  Act  o£ 
1842,  and  it  mil  be  more  convenient  to  deal  wittk- 
the  earlier  Act.  The  Act  of  1842  scheduled 
certain  lands  which  the  company  were  empoweret) 
to  take.  Among  them  was  part  of  a  farm  belong- 
ing to  one  Seth  Wright,  which  was  known  aa- 
"Trooper"  or  "Many  Wells"  Farm.  By  sect. 
233  the  company  were  authorised  to  divert 
or  alter  the  course  of  a  certain  beck  calledb 
"  Hewenden  Beck,"  which  is  a  tributary  of  th© 
river  Aire,  "  and  also  to  divert  and  take  the  water 
from  "  the  Many  Wells  springs,  described  as  "  the 
springs  and  streams  of  water  called  Many  Wells 
rising  or  flowing  in  and  through 
Trooper  or  Many  Wells  Farm."  At  the  date  of 
the  passing  of  the  Act  the  water  issuing  from  the 
Many  Wells  springs  in  Trooper  Farm,  and  a 
stream  which  rose  in  the  adjoining  land,  flowed  in 
several  defined  channels  thi-ough  Trooper  Farm 
into  Hewenden  Beck,  which  forms  one  of  the 
boundaries  of  the  farm.  The  scheduled  portion 
of  the  farm  comprised  apparently  some,  but  not 
all,  of  those  channels.  However,  after  the 
Act  was  passed,  the  company  purchased  the 
whole  of  Trooper  Farm,  and,  as  required  by 
the  Act,  they  made  compensation  to  the  mill- 
owners  on  Hewenden  Beck  for  the  loss  of  the 
waters  of  the  Many  Wells  springs.  Sect.  234  is  a 
protective  clause  corresponmng  m  the  main  with 
sect.  14  in  the  (Waterworks  Glauses  Act  1847.  It 
was  to  come  into  operation  after  the  purchase  tof 
the  Many  Wells  springs.  According  to  the  ordi- 
nary course  of  legislation  in  this  country,  a  clause 
of  that  sort  is  intended  to  protect  property,  rights, 
and  interests  which  have  been  acquired  by  pur- 
chase, not  to  transfer  arbitrarily  from  one  person, 
to  another  property  and  rights  for  which  nothing- 
has  been  paid,  and  for  which  no  compensation  is. 
provided.  Sect.  234  pi-ohibits  in  terms  two  classea 
of  acts,  and  it  imposes  a  penalty  not  exceeding 
52.  per  day  on  any  person  infringing  its  provisions, 
so  long  as  the  injury  lasts.  One  of  these  classes 
is  treated  as  legal  or  illegal,  according  to  circum- 
stances ;  the  other  is  treated  as  ille^  under  all 
circumstances.  In  the  first  place,  the  section  says, 
that  "  after  the  Many  Wells  springs  have  been, 
purchased  by  the  company,  it  shall  not  be  lawful 
for  any  person,  other  than  the  said  company,  to 
divert,  alter,  or  appropriate  in  any  other  manner 
than  by  law  they  may  be  legally  entitled,  any  of 
the  waters  now  supplying  or  flowing  from  the 
same."  Both  as  regards  the  underground  sources 
of  the  springs,  and  as  regards  the  streams  flowing- 
from  them  in  their  natural  course,  it  forbids  any 
act  by  any  person  in  excess  of  his  legal  rights. 
At  that  time,  it  must  be  remembered  that  the 
rights  of  landowners  in  regard  to  underground 
water  had  not  been  finally  determined.  If  the 
view  which  commended  itself  to  the  Court  of 
Exchequer  in  Dickinson  v.  Grand  Junetion  Canal 
Corrvpany  (7  Ex.  282)  had  been  established,  ih» 
proposed  action  of  Mr.  Pickles  would  no  donbfc 
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liave  been  illegal.  As  it  is,  there  is  nothing 
in  the  first  part  of  the  prohibition  to  restrict 
■or  cnrtail  his  rights  as  a  landowner  in 
■dealing  with  underground  water  percolating 
through  his  land  in  unknown  channels.  In 
the  second  place,  the  section  declares  that  no 
jpeison  but  the  company  is  "  to  sink  any  well  or 
pit,  or  do  any  act,  matter,  or  thing  whereby  the 
waters  of  the  said  springs  may  be  drawn  off  or 
■diminished  in  quantity."  What  is  the  meaning; 
^f  the  expression  "  the  water  of  the  said  springs  P  " 
The  natural  and  obvious  meaning  seems  to  me 
to  be  the  waters  issuing  from  the  springs,  such  as 
they  happen  to  be  in  quantity  and  volume,  at 
the  point  of  issue,  or  in  one  case  at  the  point 
«f  entry,  into  Trooper  Farm.  The  expression 
■cannot  include  the  underground  soui-ces  which 
serve  to  feed  the  springs.  Otherwise  you  would 
liave  this  singular  result,  that  thii^s  which  by 
reason  of  the  saving  of  existing  righto,  are  treated 
■as  legal  and  permissible  in  one  part  of  the  clause, 
.me  treated  as  illegal  and  prohibited  by  another. 
It  must  mean  the  water  which  the  company  were 
authorised  to  "  divert  and  take  fi-om  "  those  springs 
which  the  section  at  its  commencement  assumes 
the  company  to  have  purchased ;  not  the  waters 
-which  supply  the  springs,  but  the  waters  which 
the  springs  supply.  A  comparison  of  other 
£ectiom»  in  the  Act  will  confirm  this  view  if  any 
confirmation  is  required.  The  expression  "The 
■waters  of  the  said  '  Many  Wells ' "  occurs  in 
isect.  275.  and  then  it  is  evidently  synonymous 
>nth  the  following  words  in  a  parallel  passage 
in  sect.  238,  "the  water  issuing  irom  the 
springs  of  water  before-mentioned  called  '  Many 
Wells,'  and  which  is  hereby  authorised  to 
he  taken  and  diverted  for  the  purposes  of 
this  Act."  After  the  company  had  compen- 
■sated  the  millowners  on  Hewenden  Beck  and 
purchased  Trooper  Farm,  the  waters  of  the 
Many  Wells  springs  at  and  from  the  point  of 
issue  in  Trooper  Farm,  and  the  water  of  the 
stream  which  rose  in  the  adjoining  land  at  and 
fromi  the  point  of  its  entry  into  Trooper  Farm, 
l.>ecame  the  absolute  property  of  the  company, 
and  it  was  the  duty  of  the  company  to  caiTy  those- 
■waters  to  Bradford.  No  one  was  to  interfere 
■with  them.  Any  such  interference  is  charac- 
terised, in  a  later  part  of  the  section,  as  an 
illegal  act.  And,  indeed,  it  seems  to  me  very 
•difficult  to  concei've  how  such  an  act  could  in 
any  case  be  legal,  unless  the  company  constructed 
their  works  in  a  perverse  and  foolish  manner.  No 
one  from  whom  the  company  acquired  land  or 
even  an  easement  for  the  purposes  of  their  works 
■could  lawfully  let  down  those  works.  No  one  else, 
it  may  be  assumed,  would  be  in  a  position-  to  do 
so.  No  one  could  lawfully  tap  their  aqueducts 
-or  conduits.  I  am  of  opimon  that  the  act  which 
Mr.  Pickles  proposes  to  do  is  not  •within  either  of 
the  two  classes  of  prohibited  acts  mentioned  in 
sect.  234.  It  is  not  within  the  fii-st  class,  because 
.at  the  time  of  the  passing  of  the  Act  his  pre- 
.decessor  'was  legally  entitled,  and  he  is  now 
legally  entitled,  to  do  the  thing  which  is  com- 
plained of.  It  is  not  -within  the  second  class, 
^because  Mr.  Fickles  does  not  propose  to  do  any- 
-thing  which  can  have  the  effect  of  dra-wing  off 
■or  diminishing  in  quantity  the  waters  of  the 
Many  Wells  springs,  such  as  they  may  be  at  the 
point  of  issue  in  Trooper  Farm,  or  as  regards  the 
stream  which  does  not  rise   in  Trooper  Farm 


at  the  point  of  its  entry  into  that  farm.  It  was 
argued  somewhat  faintly  that  sect.  49  of  the 
Act  of  1854  must  have  a  wider  meaning  than 
that  which  I  thiok  ought  to  be  attributed  to 
sect.  234  of  the  Act  of  1842,  because  the  Act 
of  1854  incorporates  the  Waterworks  Clauses 
Act  of  1847,  and  sect.  14  of  that  Act  covers, 
it  is  said,  everything  which  is  covered  by  sect.  234 
of  the  Act  of  1842  if  it  be  consti-ued  as  it  seems 
to  me  it  ought  to  be  construed.  Thei«  would 
be  very  littfo  in  such  an  argument  under  any 
cireumstances,  because  it  is  only  natural  that  the 
promoters  of  the  legislation  of  1854  would  on 
the  reconstruction  of  the  company  desire  to 
retain  or  re-enact  evei-y  clause  in  the  former  Act 
which  could  make  for  their  protection.  But  the 
truth  is,  that  the  section  of  the  Waterworks 
Clauses  Act  of  1847,  which  corresponds  -with 
sect.  48  of  the  Act  1854,  does  not  apply  to  the 
Many  Wells  springs  which  were  purehased  under 
the  Act  of  1842.  The  Act  of  1854,  which  incor- 
porates the  Waterworks  Clauses  Act  1847,  declares 
that,  in  construing  that  Act.  the  expression  "  the 
roecial  Act"  shaA  mean  the  Act  of  1854.  It 
does  not  mean  or  include  the  Act  of  1842.  I  am 
therefore  of  opinion  that  this  appeal  should  l>« 
dismissed  with  costs. 

Order   appealed  from  ajffirmed.  and  appeal 
dismissed  with  costs. 

Solicitors  for  the  appellants,  Cann  and  Son,  for 
McGowen,  Town  Clerk  of  Bradford. 

Solicitors  for  the  respondent.  UUitlwrne,  Currey, 
and  Currey,  for  W.  and  G.  Burr  and  Co., 
Eeighley. 


Sttl^ume  Court  oi  |tibwato, 

— ♦ — 

COURT   OF    APPEAL. 

Wednesday.  May  2('. 
(Before  LiNDLET  and  Kat,  L.JJ.) 
Be  Somes  ;  Stewart  r.  Somes,  (a) 

APPEAL  PEOM  THE  CH.VNCERT   DIVISION. 

Practice — Adviinistration  action  commenced  in 
Chancery  Division — Appointment  of  receiver — 
Bankruptcy  of  defendant — Transfer  of  action  to 
Bankruptcy  Court — Procedure — Bankruptcy  Act 
1883  (46  <fc  47  Vict.  c.  52).  s.  102,  sub-sect.  4. 

Tlte  beneficiaries  under  a  will  commenced  an 
action  in  the  Chancery  Dirision  against  ihs 
acting  trustee  and  executor,  who  was  a  partner 
in  the  deceased  testator's  business,  claiming 
a  declaration  that  the  assets  of  the  btisinesn 
forrmed  part  of  the  estate  of  the  testator;  that 
an  account  might  be  taken  of  the  parinershij) 
dealings,  and  that  the  affairs  of  the  partner- 
ship might  be  wound-up;  that  the  defendant 
might  be  removed  from  being  a  trustee,  and 
that  new  trustees  might  be  appointed;  and  ad- 
mxnistration  of  tlie  testator's  estate.  A  receiver 
was  then  appointed  to  get  in  the  testator's 
estate,  and  the  debts  and  assets  of  the  part- 
nership business.  Shortly  afterwards  the  defen- 
dant was  adjudicated  a  bankrtipt.  Thereupon 
his  trustee  in  bankruptcy  applied  to  the  Chancery 
Division  that  the  receiver  might  be  discharged. 


(o)  Heported  by  W.  f.  Biss,  Eaq,.  Darrioter-.it-Lav!'. 
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and  the  action  handed  over  to  the  Bankruptcy 
Court  $0  far  as  related  to  the  debte  and  assets  of 
ths  partnership  business. 

It  loas  decided  by  Kekevrieh,  J.  that,  the  Chancery 
Division  having  seisin  of  the  action,  U  loould  not 
be  proper  to  hand  it  over  to  the  Bankruptcy 
Court,  nor  to  divide  the  administration  into  ttoo 
parts.     On  appeal : 

Meld,  that  the  application  was  wrongly  made,  the 
right  procedure  being  to  apply  to  the  judge  of  the 
Banlmiptey  Court,  under  sect.  102,  siib-seet.  i,  of 
the  Bankruptcy  Act  1883,  to  order  a  transfer  to 
himself  of  the  action  pending  in  the  Chancery 
Division. 

Held,  therefore,  that,  on  this  ground,  the  appeal 
must  be  dismissed. 

Fbeseric  Somes,  by  bis  will  dated  the  2nd  May 
1872,  after  bequeathing  certain  specific  and  pecu- 
niary legacies,  and  an  annuity  of  ^0002.  to  his  wife 
during  her  life,  payable  as  therein  mentioned, 
devised  and  beciueatbed  his  residuary  real  and 
personal  estate  to  his  trustees,  his  brothers  Gfeorge 
Somea  and  Samuel  Somes,  whom  he  also  appointed 
his  executors,  upon  trust  tor  his  two  daughters, 
Gertrude  Somes  and  Frederica  E.  Somes,  equally 
as  tenants  in  common,  for  their  separate  use,  the 
income  of  each  daughter's  share  to  be  paid  to  hei* 
during  her  life,  and,  after  the  death  of  either  of 
them,  the  share  of  the  daughter  so  dying  to  be 
divided  equally  amongst  her  children,  with  power 
for  both  or  either  of  his  daughters,  in  the  event 
of  their  marrying,  to  appoint  a  life  interest  to 
their  husbands  as  therein  mentioned. 

The  testator  died  on  the  .Srd  May  1872,  and  his 
will  was  proved  by  Samuel  F.  Somes,  power  being 
reserved  to  Greorge  Somes  to  prove  the  same,  but 
which  he  had  not  done. 

The  testator  left  him  surviving  his  widow  and 
his  two  daughters  above  named. 

The  testator  left  no  real  estate. 

Frederica  E.  Somes  was  married  to  Harry  H.  A. 
Stewart  on  the  22nd  Nov.  1879,  and  there  had  been 
issue  of  such  man-iage  five  children. 

At  the  time  of  his  death  the  testator  was  carry- 
ing on  business  as  a  merchant  and  commission 
agent  in  partnership  with  Samuel  F.  Somes,  under 
articles  of  partnership  dated  the  13th  March 
1872. 

Upon  the  testator's  death,  Samuel  F.  Somes 
took  to  the  assets  and  property  of  the  pai-tnership, 
and  from  time  to  time  made  various  payments  to 
the  testator's  widow  and  daughters  by  way  of 
interest  on  the  capital  of  the  testator  invested 
therein.  He,  however,  it  was  alleged  neglected  to 
pay  the  said  capital  out  of  the  business,  and  in 
breach  of  his  duty  as  the  trustee  of  the  testator's 
will  employed  the  whole  of  the  moneys  consti- 
tuting tne  testator's  net  residuary  estate  in  and 
for  the  purposes  of  the  business. 

On  the  29th  Jan.  1895  this  action  wa«  com- 
menced by  Frederica  E.  Stewart,  her  husband 
and  childi-en,  and  Gertrude  Somes,  against  Samuel 
F.  Somes,  claiming  a  declaration  i£at  the  assets 
and  effects  of  the  business  carried  on  by  the 
defendant  constituted  assets  and  formed  part  of 
the  estate  of  the  testator ;  that  an  account  might 
be  taken  of  the  partnership  dealings  between  the 
testator  and  the  defendant,  and  that  the  affairs 
of  the  partnership  might  be  wound-up  by  the 
court ;  that  the  defendant  might  be  removed  from 
being  a  trustee,  and  that  new  trustees  might  be 


appointed;  and  administration  of  the  testator'c^ 
estate. 

By  an  order  dated  the  Ist  Feb.  1895  a  I'eceiver- 
was  appointed  to  collect  and  get  in  the  out- 
standing personal  estate  of  the  testator,  and  also- 
the  debts  due  and  outstanding  and  other  assets 
and  effects  of  the  partnei'ship  business. 

On  the  28th  Feb.  1895  the  defendant  was 
adjudicated  a  bankrupt  upon  his  own  petition; 
and  on  the  18th  March  1(^5  a  trustee  in  bank. 
mptcy  was  appointed,  who  was  subsequently 
added  as  a  defendant  to  the  action. 

On  the  2nd  April  1895  notice  of  motion  was 
given  on  the  part  of  the  defendant,  the  trustee  in 
bankruptcy,  (1)  that  the  receiver  appointed  by  the 
order  of  the  Ist  Feb.  1895  might  be  discharged  ao 
far  as  related  to  the  debts  due  and  outstanding 
and  other  assets  and  effects  of  the  partnership 
business,  and  that  he  might  be  ordered  to  pay  and 
deliver  over  to  the  applicant  all  assets  and  effects 
of  the  business  in  his  possession  or  control,  toge- 
ther with  all  books  and  papers  relating  thereto  ; 
or,  alternatively,  (2)  that  the  receiver  might  be  dis- 
charged so  far  as  related  to  the  debts  due  and  out- 
standing, or  other  assets  or  effects  of  the  business 
not  forming  part  of  the  assets  of  the  partnership 
at  the  date  of  the  death  of  the  testator,  and  might 
be  ordered  to  pay  and  deliver  over  to  the  appli- 
cant all  assets  and  effects  of  the  business  in  nis 
possession  or  control  not  forming  port  of  tiie 
assets  of  the  partnership  at  the  date  aforesaid. 
together  with  all  books  and  psmers  relating 
thereto ;  or,  alternatively  to  1  and  2,  (3)  that  the 
receiver  might  be  discharged  so  far  as  related  t» 
the  debts  due  and  outstanding  and  other  assets 
and  effects  of  the  partnership  business,  and  that 
the  applicant  might  be  appointed  receiver  and 
manager  of  that  business  and  all  assets  thereof  .- 
(4)  that  in  any  case  the  receiver  might  be 
ordered  to  deliver  over  to  the  applicant  all  the 
books  of  account  of  the  bankrupt  in  the  receiver's 
possession  or  control. 

On  the  9th  April  1895  the  action  came  on 
for  trial  before  K«kewich,  J.,  when  the  following- 
judgment  was  delivered : 

Kekewich,  J. — This  is  an  action  which  is  at 
present  in  the  Chancery  Division,  and  is  a  class- 
of  action  with  which  that  division  is  tolerably 
familiar.  It  is  an  action  by  persons  interested  in 
the  estate  of  one  of  two  pai'tners  to  administer- 
the  deceased  partner's  estate,  and  at  the  same  time 
to  have  the  partnership  accounts  taken,  tbe- 
partnership  property  realised,  and  so  to  obtain* 
the  plaintiffs'  interest  in  the  testator's  share  in 
the  partnership  estate.  The  defendant  is  the- 
surviving  partner,  and  is  also  the  legal  pei-sonal 
representative  of  the  deceased  partner.  The- 
defendant  has  become  bankrupt,  and  it  is  sug.- 
gested  that  the  better  plan  will  be  to  hand  oTer- 
not  the  administration  of  the  deceased  partners' 
estate,  biit  the  action,  so  far  as  it  relates  to  the 
partnership  assets,  to  the  Bankruptcy  Court. 
That,  it  is  suggested,  will  be  more  convenient,  and 
that,  it  is  said,  is  justified  by  several  authorities. 
No  doubt  in  one  sense  it  would  be  more  cour 
venient,  but  at  the  same  time  matters  of  this  kind- 
are  under  the  jurisdiction  of  the  Chancery 
Division  as  they  were  under  the  Jurisdiction  of 
the  old  Court  of  Chancery.  Here  i  have  an  action 
properly  constituted,  and  I  have  an  order  made 
appointing  a  i-eceiver  of  both  estates,  that  is  to- 


Digitized  by 


Google 


KoT.  23,  IMS.] 


THE  LAW  TIMES. 


[Vol.  Lxxm.— 361 


Ct.  op  App.] 


Be  Sokes  ;  Stewa.kt  v.  Sohbs. 


[Ct.  of  App. 


•e&y,  receirerof  the  personal  estate  of  the  testator, 
and  also  the  debts  due  and  outstanding,  and  other 
assets  and  effects  of  the  partnership  business. 
The  matter  has  not  stopped  thei-e,  for,  although 
the  action  is  new,  and  tiie  order  appointing  the 
Teoeiver  is  only  dated  the  Ist  Feb.,  I  nave  recently 
4iad  before  me  an  application  for  leave  to  spend 
money  in  the  up-keep  of  certain  estates  in  Ceylon. 
Those  estates,  though  not  the  only  property  of 
4ihe  partnership,  are  no  doubt  the  most  important 
item  in  the  partnership  assets,  and  therefore  the 
«iost  important  item  of  property  in  which  the 
plaintiffs  are  interested.  [His  Lordship  stated 
4fae  course  which  had  been  pursued  in  inspect 
to  the  application  referred  to  and  continued :] 
That  shows  that  the  Chancery  Division  has  seisin 
of  a  really  active  action,  and  that  the  adminis- 
<ratiTe  powers  of  that  division  are  being  exer- 
cised. 1  do  not  understand  that  the  cases  which 
have  been  cit*d  of  Morley  v.  ^hite  (27  L.  T.  Rep. 
736;  L.  Rep.  8  Ch.  App.  214),  Ex  parte  Gordon; 
Re  Dixon  (28  L.  T.  Rep.  858 ;  L.  Rep.  8  Ch.  App. 
.565);  or  Ex  parte  Dear;  Re  White  (34  L.  T.  Rep. 
431 ;  1  Ch.  Div.  514)  constrain  me  in  any  wise  to 

f've  that  action  over  to  the  Bankmptcy  Court, 
or  do  I  myself  see  how  it  can  be  much  advau- 
itage  to  split  the  administration  into  two  parts. 
it  I  were  to  hand  the  action  wholly  over  to  the 
Bankruptcy  Court  no  doubt  there  would  be  the 
^advantc^  in  having  a  great  part  of  the  business 
'Under  the  control  of  the  court  particularly  well 
'Constituted  as  regards  its  officers  and  practice  to 
deal  with  that  matter.    At  the  same  time  that 
which  is  not  so  strictly  within   their    purview 
would  be  administered  by  the  same  persons  in  the 
same  court.     I  by  no  means  say  the  advantage  of 
iuiving  it  all  here  is  equal  to  having  it  all  tnei-e. 
{  do  not  sit  here  to  defend  the  Chancery  Division 
48  altogether  the  best  constituted  court  for  this 
or  any  other  purpose.    But  I  do  see  great  dis- 
advantage in  dividing  the  administration.     I  do 
not  see  why  the  administration  of  the  personal 
-estate  of  the  testator  should  go  to  the  Bankruptcy 
<]onrt;  nor  do  I  see  under  the  present  circum- 
stances that  it  wUl  do  any  good.    Therefore,  not 
seeing  that  I  am  constrained  by  any  decision,  it 
«eems  to  me  I  had  better  keep  the  matter  as 
it  is  as  regards  edministration.    But  then  the, 
notice  of  motion  asks  that  the  books  should  be 
handed  over,  and  no  doubt  the  trustee  in  bank- 
mptcy reqmres  to  have  all  the  books  relating  to 
-his  bankrupt's  estate.    It  is  suggested  that,  if  he 
-has  access  to  them  in  the  hands  of  the  receiver,  it 
would  be  enough.    I  do  not  think  it  is.    It  cannot 
be  convenient  for  the  trustee  in  bankruptcy  to  be 
continually  applying  to  the  receiver,  however  free 
the  access  may  he,  and  however  near  the  receiver's 
office  may  be  or  the  place  where  the  books  are 
kept.    The  trustee  in  bankruptcy  cannot  get  on 
without  the  books.     What  particular  books  he 
wants  from  time  to  time  may  not  be  so  easy  to 
say.    Therefore  what  I  think  ought  to  be  done  is 
to  direct  the  receiver  to  hand  over  to  the  trustee 
'in  bankruptcy  the  books,  documents,  and  papers 
relating  to  the  bankrupt's  estate  on  his  under- 
taking to  return  them  as  and  when  required.  The 
receiver  cannot  act  without  the  order  of  the  court. 
Of  course  the  trustee  in  bankruptcy  must  take 
-care  of  the  books,  tor  the  receiver  will  have  to 
account  for  them  when  his  time  is  over.    I  think 
■that,  if  the  trustee  in  bankruptcy  gave  that  under- 
poking,  that  would  do.    He  must  also  undertake 


bankruptcy,  by  leave  of  Kekewich,  J.  and  of 
e  Board  of  Trade,  now  appealed. 


to  give  the  receiver  that  access  which  I  think  will 
be  sufficient  for  his  purpose,  though  it  is  not  so 
convenient  for  the  trustee's  piirpose.  That  I 
think  will  work  out  right  as  regards  the  docu- 
ments, and  to  that  I  think  the  counsel  for  the 
plaintiffs  cannot  make  any  reasonable  objection. 
The  order  will  be,  that  the  receiver  do  hand  over 
the  books  and  documents  i«lating  to  the  bank- 
rupt's estate  to  the  trustee  in  bankruptcy,  and 
that  the  trustee  in  bankruptcy  do  return  them  to 
the  receiver  as  and  when  required,  and  give  the 
reviver  access  at  all  reasonable  times.  By  books 
and  documents  I  do  not  mean  securities  of  course. 
I  do  not  think  that  it  will  be  proper  to  make  the 
applicant  pay  the  costs.  The  costs  wiU  be  costs 
in  the  action. 

From  that  decision  the  defendant,  the  trustee 
in 
the: 

Bramwell  Davis,  Q.C.  and  C.  E.  E.  Jenkins  for 
the  appellant. — ^We  submit  that  the  Court  of 
Bankruptcy  is  the  proper  tribunal  to  determine 
this  matter  : 

Morley  v.  WJiUe,  27  L.  T.  Rep.  73G  ;  L.  Eep.  8  Ch. 

App.  214 : 
Ex  parte  Gordon ;    Be  Dixon.  23  L.  T.  Sep.  858; 
L.  Bep.  8  Ch.  App.  555. 

[Kat,  L.J. — ^Why  did  you  not  apply  to  the  bank- 
ruptcy judge  to  order  a  ti-ansfer  of  the  action 
under  sect.  102,  sab-sect.  4,  of  the  Bankruptcy 
Act  1883  ?  All  that  we  can  do  is  to  stay  pro- 
ceedings. The  bankruptcy  judge  would  be  the 
right  judge  to  make  an  order  for  a  transfer  of  the 
action.  It  seems  to  me  this  is  a  wrong  applica- 
tion.] It  was  considered  that  the  proper  course 
was  to  apply  to  the  court  in  which  the  action  was 
pending.  The  same  result  is  arrived  at.  AH  that 
was  desired  was  to  get  rid  of  the  receiver,  who 
was  appointed  by  the  Chancery  Division.  [Kat, 
L.J. — The  bankruptcy  judge  would  have  power  to 
do  that.]  But  then  the  appellant  would  have  to 
apply  to  the  Chancery  Division  to  discharge  the 
receiver.  The  case  of  Morley  v.  White  (ubi  sup.) 
arose  under  the  Bankruptcy  Act  1869,  s.  72,  but 
the  facts  theie  were  very  much  the  same  as  in  the 
present  case.  [Kat,  L.J.— The  Act  of  1883  has 
pointed  out  the  clear  course  which  ought  to  be 
pursued,  and  I  confess  that  I  do  not  like  to  depart 
from  that.  Lindlet,  L.J. — ^Af ter  the  decisions 
referred  to  the  Act  of  1^3  was  passed,  and  has 
altered  the  machinery.  The  Bankruptcy  Court 
does  not  now  grant  an  injunction  ;  it  orders  a 
transfer,]  We  submit  that  Kekewich,  J.  was 
wrong,  and  that  he  ou«ht  to  have  discharged  the 
receiver.  Ex  parte  Gordon  {nbi  svp.)  is  almost 
the  same  case  as  iforley  v.  White  {ubi  sup.),  and 
the  observations  of  James,  L.J.  (at  p.  560  of 
L.  Rep.  8  Ch.  App.)  ai-e  much  in  point  here.  As 
to  joint  estate  miving  become  separate  estate 
see 

Ex  parte  Satterthwaiie  i  Re  Bimpgon,  30  L.  T.  Bep. 

448  :  L.  Bep.  9  Ch.  App.  572  : 
Vyte  V.  Foiter,  31  L.  T.  Eep.  177  ;  L.  Rep.  7  E.  A 

I.  App.  318. 
We  ask  the  court  to  make  an  order  in 
the  terms  of  the  first  part  of  the  notice  of 
motion,  for  the  receiver  has  got  property  belong- 
ing to  the  trustee  in  bankruptcy,  and  unless  a 
prtmdfaeie  case  can  be  shown  for  depriving  him 
of  his  property  the  order  made  by  Kekewich.  J. 
is  a  wLolfy  wrong  order  and  ought  to  be  dia- 
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charged.  There  is  no  absoltite  rule  that  a  qnes- 
tion  relatiue  to  the  estate  of  abankmpt  shoald  be 
determined  by  the  Court  of  Bankruptcy,  and  not 
by  the  High  Court,  whenerer  the  trustee  in  the 
bankruptcy  is  claiming  by  a  higher  title  than 
that  of  the  bankrupt  himself ;  it  is  a  matter  for 
judicial  discretion : 

Ex  parte  ReynolcU ;  Re  Barnett,  53  L.  T.  Bep.  448  ; 
15  Q.  B.  INt.  169  ; 

Re  Rom,  5  Morr.  281. 

There  would  have  been  a  dif&culty  in  applying  to 
the  Bankruptcy  Court  for  a  transfer  of  the  action 
in  the  first  instance.  The  appellant  would  have 
been  met  by  the  objection  that  the  making  of 
BBch  an  order  was  discretionary 

Warrington,  Q.C.  and  Eve,  for  the  respondents, 
the  plaintiffs,  were  not  called  upon  to  argue. 

LiKDLEY,  L.J. — It  appears  to  me  that  this 
appeal  is  wrong ;  that  is  to  say,  that  the  wrong 
oonise  has  been  taken  to  produce  a  result  which 
might  have  been  obtained  oy  another  proceeding. 
An  action  has  been  brought  in  the  Chancery 
Division  by  the  beneficiaries  of  a  deceased  partner 
against  the  surviving  partner,  and  what  the 
beneficiaries  seek  to  obtain  from  the  snrviving 
partner  is  what  is  dne  from  him  to  the  estate  of 
the  deceased.  It  is  not  necessary  to  go  through 
the  partnership  articles.  That  is  the  general 
nature  of  the  action.  The  plaintiffs  have  obtained 
an  order  for  a  receiver  upon  the  ground  that  they 
have  a  lien  upon  the  assets  or  property  of  the 
business  in  the  hands  of  the  continuing  partner 
for  what  is  due  to  them.  I  am  not  at  alTprepared 
to  say  that  that  order  was  wrong.  I  suspect  it  was 
righ^  having  regard  to  the  position  of  the  parties. 
The  surviving  partner  has  become  bankrupt. 
Now  what  is  uiere  in  that  action  which  cannot  be 
properly  dealt  with  in  the  Bankruptcy  Court? 
Absolutely  nothing  at  aJl.  The  object  of  the 
action  is  to  ascertain  what  is  due  from  the 
surviving  partner  to  the  estate  of  the  deceased 
partner.  That  may  give  rise,  and  probably  will 
give  rise,  to  very  difacult  questions  about  creditors, 
and  BO  on.  It  would,  however,  be  a  lamentable 
thing  if  we  were  to  hold  that  there  should  be 
bankruptcy  proceedings  going  on  for  what  is 
practically  the  same  purpose  as  these  Chancery 
proceedings,  and  that  there  should  be  a  conflict 
between  the  two  branches  of  the  High  Court,  and 
that  it  should  be  necessary  for  the  trustee  in 
bankruptcy  to  go  sometimes  to  the  Bankruptcy 
judge  and  sometimes  to  the  Chancery  judge,  to 
have  the  accounts  taken,  and  to  have  the  rights 
of  the  parties  ascertained.  All  that  is  provided 
for  by  the  Bankruptcy  Act  1883.  The  present 
Bankruptcy  Act  differs  entirely  from  the  previous 
Bankmpt(7  Acts  in  this  important  particular, 
which  lies  at  the  root  of  the  whole  matter,  that 
the  present  Bankruptcy  Court  is  a  branch  of  the 
High  Court,  and  the  judge  of  the  Bankruptcy 
Court  has  the  powers  and  jurisdiction  of  the 
judges  of  the  High  Court.  He  has  certain 
powers  and  jurisdiction  assigned  to  him,  but  he 
can  exercise  all  the  powers  of  any  judge  of  the 
High  Court.  Now,  among  other  powers,  he  has 
powers  conferred  upon  him  by  sect.  102,  sub- 
sect.  4,  of  the  Bankruptcy  Act  1883,  which  enacts 
that:  "Where  a  receiving  order  has  been 
made  in  the  High  Court  under  this  Act" — 
that  is  what.  I  will  call  the  Bankruptcy 
Court — "  the  judge  by  whom  such  order  was  made    \ 


— ^that  is,  the  jnd^  in  bankruptcy — "  shall  have- 
power,  if  he  sees  fit,  without  any  farther  consent, 
to  order  the  transfer  to  such  judge  " — -that  is.  to- 
himself — "  of  any  action  pending  in  any  other 
division,  brought  or  continued  by  or  against  th» 
bankrupt."  Now,  supposing  that  an  applicatioik 
had  been  made  to  the  baiuiruptcy  judge  undei* 
that  clause  before  the  statement  of  claim  had 
been  put  in,  as  to  which  I  will  say  something 
presently,  I  should  have  thought  it  was  as  plain 
as  anytmng  can  be  that  it  was  a  fit  and  proper 
thing  to  transfer  that  action  to  the  Bankruptcy 
Coui-t,  so  that  the  bankruptcy  judge  shoald  him- 
self wind-up  the  assets  aild  affairs  in  bankruptcy 
and  ascertain  what  is  properly  payable  by  th^ 
bankrupt  to  the  estate  of  the  deceased.  I  should 
have  thought  it  was  obviously  one  of  those  cases- 
in  which  that  ought  to  be  done.  Now,  is  ther^ 
any  dif&culty  introduced  by  what  is  put  in  the- 
statement  of  claim,  which  seeks  tlie  removal  of 
the  bankrupt  as  a  trustee  of  the  will,  and  the 
appointment  of  a  new  trustee  P  There  is  nothing; 
else  at  all.  It  appears  to  me  that  the  bank- 
ruptcy judge  can  do  that  if  he  thinks  proper- 
I  see  no  difficulty  about  it.  He  has  all  the 
powers  of  a  judge  of  the  Bi^h  Court,  and  not- 
withstanding that  that  claim  is  put  in  the  state- 
ment of  claim — whether  it  is  for  the  purpose 
of  preventing  a  transfer  or  not  I  do  not  teaow 
— it  appears  to  me  that  this  is  a  case  in  which 
the  bankruptcy  judge  would,  in  the  exercise  of 
his  discretion,  order  this  transfer,  and  so  prev^it 
this  unseemly  wrangle  between  two  of  the  divisions 
of  the  High  Court.  I  think,  therefore,  that  this, 
appeal  must  be  dismissed,  and  I  do  not  see  why- 
it  should  not  be  dismissed  with  costs.  I  take  it 
for  granted  that  this  action  will  be  transferred  to 
the  Bankruptcy  Court  and  dealt  with  there.  The 
appellant  may,  of  course,  apply  to  get  the  costs- 
out  of  the  es^te.  We  do  not  give  him  leave,  but 
that  is  his  course  obviously.  It  will  be  for  the 
judge  in  banknnitcy  to  setue  that  point. 

Kli.T,  L.J. — If  tlus  action  were  to  go  on  con- 
currently with  the  bankruptcy  pioceedings,  we 
should  have  this  state  of  things,  which  ail  the 
Bankruptcy  Acts  have  contained  provisions  of 
some  kind  or  another  to  prevent,  namely,  that 
you  would  have  all  the  accounts  of  the  partner- 
ship taken  in  bankruptcy  and  concurrently  taken, 
in  the  Chancery  Division.  Now  it  would  be  a 
monstrous  thing  if  that  could  be  allowed.  The 
former  Bankruptcy  Act  gave  power  to  prevent 
that  by  means  of  an  injunction,  which  the  bank- 
ruptcy  judge  was  empowered  to  grant,  to  stay 
the  action  in  another  court.  Then  came  the  Act 
of  1883  whereby  a  simpler  proceeding  is  provided, 
namely,  that  to  which  Lindley,  L.J.  referred,  iu 
sub-sect.  4  of  sect.  102,  for  transferring  the  whote- 
action,  by  the  order  of  the  bankruptcy  judge, 
into  the  Court  of  Bankruptcy  itself.  The  bank- 
ruptcy judge  can  deal  with  the  action  as  he  likes., 
and  of  course  then  there  will  not  be  two  sets  of 
proceedings  going  on  concurrently  in  different 
courts.  Now  that  is  exactly  what  ought  to  have 
been  done  in  this  case,  and  I  cannot  conceive  any 
reason  why  that  course  was  not  taken.  I  do  not 
in  the  least  say  a  word  fettering  the  discretion 
of  the  bankruptcy  judge.  He  can  do  just  what 
he  likes  when  the  application  is  made  to  him. 
But  I  cannot  conceive  any  reason  why  he  should 
not  grant  the  application  in  a  case  of  this  kind. 
It  seems  to  me  to  be  the  very  sort  of  case  to 
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-irhich  that  sub-section  of  sect.  102  was  eniresalT 
intended  to  refer.  Therefore  I  think  that  all 
these  proceedings  have  been  misconceiyed  ;  that 
there  ought  not  to  have  been  a  motion  to  dia- 
«harge  the  receiver  partly,  ■which  this  motion  was 
in  effect ;  and  that  there  ought  not  now  to  be  an 
appeal  from  the'  order  which  the  learned  judge  in 
the  court  below  made  refusing  to  make  an  order 
•on  that  motion.  He  does  not  seem  to  have 
refused,  as  I  gather,  on  the  ground  that  the 
whole  pi-oceedinga  were  wrong,  and  that  the 
proper  proceeding  would  have  been  an  application 
to  the  judge  in  bankruptcy  to  transfer  the  action. 
But  he  has  refused  it.  And  as  I  take  the  view 
that  the  whole  application  was  altogether  wrong, 
and  that  the  proper  course  was  to  apply  to  the 
judge  in  bankruptcy  to  transfer  the  action,  I  am 
not  at  all  inclined  to  interfere  with  the  order  that 
he  made.  I  think,  therefore,  that  this  appeal 
fails,  and  ought  to  be  dismissed  with  costs. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Trinder  and 
Capron. 

Solicitors  for  the  respondents,  Poole  and 
Sobinsm). 


Friday,  June  14. 
<Before  Lindlet,  Lopes,  and  Biobt,  L.JJ.) 

Be  LiDDELL  ;  LlDDEUi  «.  LiDDEIiL.  (a) 
A.PPEAI.  FBOM  THE  CHAITCEST  DIVISION. 

Will — Bequest  of  personalty  upon  trusts  corre- 
sponding with  trusts  of  realty — Alteration  by 
codicil  of  limitations  of  realty — Effect  ttpon  per- 
sonalty. 

A  testator,  who  died  in  Oct.  1881,  by  his  will  dated 
in  Dec.  1862  devised  his  real  estate,  sribjeet  to 
thepay^nent  of  certain  annuities,  upon  trust  for 
his  brother  during  his  life,  and  after  his  death 
upon  trust  for  the  brother's  four  sons  and  for 
their  respective  issue  male  severaMy  and  in  suc- 
cession according  to  seniority  of  age ;  and  he 
directed  that  his  personal  estate  should  be  held 
upon  such  trusts  as  would  best  correspond  with 
the  trusts  thereinbefore  declared  of  and  coTicern- 
ing  his  real  estate. 

By  a  codicil,  dated  in  July  1873,  the  testator,  after 
reciting  the  trusts  declared  by  the  will  of  and 
concerning  his  real  estate,  directed  that  his  will 
should  be  read  and  eon^rued  and  should  take 
effect  as  if  there  were  contained  therein  irtvme- 
■diately  after  the  limitation  upon  trust  for  his 
hrotlier  for  life  a  limitation  upon  trust  for  the 
brother's  four  sons  severally  and  successively,  and 
for  their  respective  issue  male  in  such  order  of 
succession  as  the  testator's  wife  should  by  deed 
or  voiU  appoint. 

The  testators  wife  died  in  Nov.  1894,  having  by  her 
will,  dated  in  May  1886,  varied  the  order  of 
succession  of  the  four  sons  to  the  real  estate. 

Held,  that  the  power  of  appointment  given  to  the 
testator's  wife  extended  to  the  personal  estate  ; 
and  that  the  appointment  was  a  valid  and  effec- 
tual exercise  of  the  power  as  to  both  the  real  and 
the  personal  estate. 

Martineau  v.  Briggs  (33  L.  T.  Bep.  283 ;  43  W.  B. 
889)  distinguished. 

Decision  of  Kekewich  J.  reversed. 

(a)  ReportAl  by  W.  C.  BIH8,  Eaq.,  Smi*tae-t*-'Lnr. 


Bt  his  will,  dated  the  13th  Dec.  1862.  Matthew 
Liddell,  after  appointing  executors  and  trustees, 
and  bequeathing  divers  specific  and  pecuniary 
legacies,  devised  and  appointed  all  his  real  estate 
to  his  trustees  upon  trust  out  of  the  rents  and 
proceeds  to  pay  life  annuities  to  his  wife  and  four 
other  persons,  and  subject  thereto  he  directed  that 
his  trustees,  until  the  expiration  of  twenty-one 
years  from  his  decease,  if  his  wife  and  the  wife  of 
his  brother  John  Liddell,  or  either  of  them, 
should  so  long  live,  should  invest  the  clear  surplus 
of  the  rents  and  proceeds  of  the  same  real  estate, 
and  accumulate  them,  and  on  the  determination 
of  the  said  term  of  twenty-one  yeara  or  sooner 
convert  the  accumulations  into  money,  and  invest 
them  in  the  purchase  of  real  estate,  which,  if  pur- 
chased during  the  term,  was  to  be  subject  to  the 
trast  for  accumulation. 

The  testator  then  proceeded  as  follows  : 

And  I  direct  that  my  trustees  sboll  from  and  after  the 
determination  of  the  said  term  of  twenty-one  years  stand 
seised  of  and  interested  in  as  well  the  said  real  estate 
hereinbefore  devised  and  appointed  as  the  said  real 
estate  so  to  be  pnrohased,  wbioh  are  together  hereinafter 
referred  to  as  "  the  said  trust  real  estate "  (snbjeot, 
nevertheless,  to  the  payment  of  the  said  five  annuities  or 
snch  of  them  as  sbaJl  be  subsisting),  upon  trust  for  my 
said  brother  John  LiddeU  during  his  life,  and  from  and' 
after  his  deoease  upon  trust  for  his  four  boub,  Matthew 
Liddell,  John  Liddell,  Henry  LiddeU,  and  Charles 
Liddell,  and  every  other  son  of  my  same  brother  bom  in 
my  lifetime,  and  for  their  respeotive  issue  male  severally 
and  in  suocession  according  to  seniority  of  age,  so  that 
every  elder  son  and  his  issue  male  may  be  preferred  to 
every  younger  son  and  his  issue  male,  and  so  that  every 
snch  son  may  take  an  estate  for  his  life  with  remainder 
to  his  first  and  every  subsequent  son  successively 
aooording  to  seniority  in  tail  male,  and  on  failure  of 
snch  issue  upon  trust  for  all  and  every  the  other  son  and 
sons  of  my  same  brother  to  be  begotten  after  my  decease 
severally  and  successively  according  to  their  respective 
seniorities  in  tail  male,  and  on  failure  of  such  issue  upon 
trust  for  my  own  right  heirs. 

The  testator  appointed  and  bequeathed  all  his 
personal  estate  to  his  trustees  upon  trust  to  pay 
thereout  his  debts  and  funeral  and  testamentery 
expenses,  and  the  legacies  and  certain  other 
charges ;  and  subject  thereto  he  directed  his 
trustees  until  the  expiration  of  twenty-one  years 
from  his  decease,  if  his  wife  and  the  wife  of  his 
brother  John  Liddell,  or  either  of  them,  should 
so  long  live,  to  invest  the  clear  surplus  of  the 
interest  and  proceeds  of  his  personal  estate 
"pursuant  to  the  clause  hereinbefore  contained 
lelatiTe  to  the  investment  of  moneys  until  laid 
out  in  the  purchase  of  real  estate,''  so  that  the 
same  might  accumulate  at  compound  interest; 
and  he  directed  his  ti-ustees,  on  the  determination 
of  the  said  term  of  twenty -one  years  or  sooner,  to 
convert  the  accumulations  and  invest  them  in  the 
purchase  of  real  estate,  the  rents  of  which  during 
the  term  were  to  be  subject  to  the  trust  for 
accumulation,  and  after  the  determination  of  the 
term  the  piuxhased  hereditaments  were  to  be  held 
upon  the  like  truste  as  were  declared  of  and  con- 
cerning the  "  trust  real  estate."  but  so  as  not  to 
mnltituy  charges.  The  testator  then  proceeded 
as  follows : 

And  I  direct  that  from  and  after  the  determination 
of  the  said  trust  for  the  accumulation  of  the  said  trust 
personal  estate,  the  same  personal  estate  shall  be  held 
upon  saoh  tmsts  as  mil  best  correspond  with  the  trustii 
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heninbefore  declared  of  and  conoamingr  the  said  tnut 
real  estate  eubsequent  to  the  said  trnat  for  accQina- 
lation  first  hereinbefore  contained,  bat  eo  nevertheless 
aa  not  to  multiply  charges,  and  so  that  on  the  death  of 
any  tenant  in  tail  by  purchase  in  possession  under  the 
trnsta  aforesaid  under  the  age  of  twenty-one  years,  the 
said  tmst  personal  estate  shall  go  to  the  person  who 
nnder  the  same  trusts  shall  be  next  entitled  to  the  same 
peisonal  estate. 

The  testator  farther  directed  that  "the  said 
trust  premises  "  (meaning  thereby  as  well  real  as 
perfsonal  estate)  should  be  liable  to  indemnify  the 
trustees  in  cei-tain  events. 

By  a  codicil,  dated  the  12th  July  1873,  the 
testator,  after  reciting  the  trusts  declared  by 
his  will  of  and  concerning  his  real  estate, 
declared  a  trust  in  favour  of  his  wife  for  her 
life  as  to  a  specified  part  of  his  real  estate, 
subject  to  which  he  directed  that  it  should  be 
held  upon  the  trusts  which,  with  respect  to  the 
irust  real  estate,  were  by.  the  will  as  altered  byithe 
codicil  declared  to  take  effect  on  the  determination 
of  the  term  of  twenty-one  years.  He  then  pro- 
ceeded as  follows : 

And  I  farther  direct  that  my  will  shall  be  read  and 
construed  and  shall  take  effect  as  if  there  were  con- 
tained therein  immediately  after  the  said  limitation 
npon  trust  for  my  brother  John  Liddell  for  life  a  limi- 
tation upon  trust  for  the  said  four  sons  of  my  said 
brother,  and  every  other  son  of  my  said  brother  bom  in 
my  lifetime  or  to  be  begotten  after  my  decease,  seve- 
rally and  successively,  and  for  their  respective  issue 
male  in  such  order  of  succession  as  my  wife,  whether 
covert  or  sole,  shall  by  any  deed  or  deeds,  with  or 
withont  power  of  revocation  and  new  appointment  or 
by  will  appoint,  but  so  that  under  every  such  appoint- 
ment every  sacb  son  already  bom  or  to  be  bom  in  my  life- 
time shall  take  an  estate  for  his  life,  with  remainder  to 
his  first  and  every  subsequent  son  successively  according 
to  seniority  in  tail  male,  and  so  that  every  son  of  my 
same  brother  to  be  begotten  after  my  decease  shall  take 
an  estate  in  tail  male  ;  and  in  defatdt  of  such  appoint- 
ment and  subject  thereto  I  direct  that  the  said  tmst 
real  estate  shall  be  held  upon  the  trusts  in  my  will 
expressed  concerning  the  same  subsequently  to  the  said 
limitation  upon  tmst  for  my  brother  John  Liddell  for 
life ;  and  I  confirm  my  will  except  as  aforesaid. 

The  testator  died  on  the  20th  Oct.  1881. 

John  Liddell  died  on  the  25th  Aug.  1888, 
without  having  had  any  other  son  than  the  four 
above  mentioned. 

John  Liddell'a  wife  died  on  the  28th  April 
1877. 

The  testator's  widow  died  on  the  17th  Nov. 
1894,  haying  by  her  will,  dated  the  6th  May  1886, 
in  exercise  of  the  power  given  to  her  by  the 
codicil  to  her  husband's  will,  appointed  that  the 
order  of  succession  of  the  four  sons  of  her  hus- 
band's brother  John  Liddell  and  of  their  respec- 
tive issue  male  to  the  trust  real  estate  in  her 
husband's  will  and  codicil  mentioned  should  be 
aa  follows : 

First,  John  Liddell  and  his  issue  male ;  second, 
Matthew  Liddell  and  his  issue  maJe;  third,  Charles 
Liddell  and  his  issue  male  ;  and  fourth,  Henry  Liddell 
and  his  issue  male  :  each  of  the  said  four  sons  taking 
for  his  life  with  remainder  to  his  first  and  every 
mbseqnent  son  successively,  according  to  seniority  in 
tail  male  as  provided  by  the  said  will  and  codicil. 

An  originating  summons  was  taken  out  by 
Matthew  Liddell,  the  eldest  son  of  the  testator's 
brother  John  Liddell,  asking  whether  the  power 
of  appointment  given  to  the  testator's  widow  by 


the  codicil  relating  to  the  order  of  succession  of 
the  four  sons  of  the  testator's  brother  Johxt 
Liddell  and  their  i-espective  issue  to  the  testator's- 
trust  real  estate  extended  also  to  the  testator's 
trust  personal  estate ;  and  whether  the  appoint- 
ment was  a  valid  and  effectual  exercise  of  the 
power  of  appointment  as  to  both  or  either  of  the 
said  trust  estates ;  and  asking  also  for  a  decla- 
ration of  the  rights  of  the  persons  interested. 

The  summons  was  adjourned  into  court,  and 
came  on  to  be  heard  before  Kekewich,  J.  on  the 
7th  March  1895,  when  his  Lordship  decided  tbafc 
the  appointment  was  effectual  as  r^arded  the 
tmst  real  estate,  but  that  the  trust  personal 
estate  was  held  upon  trust  for  the  persons 
named  in  the  testator's  will  in  the  original  order 
of  succession. 

From  that  decision  John  Liddell  the  younger 
and  his  eldest  son  now  appealed. 

CozenS'Hardy.Q.C.  and  Warrington,  Q.O.  {W.  C. 
Bruce  and  R.  U.  Fortter  with  them)  for  the  appel- 
lants.— The  testator  has  shown  by  his  will  a 
governing  intention  that  the  trust  real  estate  and 
the  trust  personal  estate  should  pass  together,  and 
there  is  no  revocation  of  that  intention  by  the 
codicil.    This  case  is  therefore  covered  by 

Be  Tomry;  Dallas  v.  Law,  60  L.  T.  Bep.  715  ;  41 
Ch.  Div.  64. 
This  class  of  case  was  fully  considered  there,  and 
it  was  held  by  the  Court  of  Appeal,  reversing  the 
decision  of  Stirling,  J.,  that  there  was  a  governing 
intention  shown  in  the  will  that  certain  chattels 
and  a  pecuniary  legacy  should  pass  with  the  real 
estate ;  and  that,  although  the  devolution  of  the 
real  estate  was  altered  oy  the  codicil,  there  was 
no  revocation  of  such  governing  intention. 

Warmington,  Q.C.  and  A.  B.  Ingpen  for  the 
respondent,  the  plaintiff. — The  testator  has  not 
shown  by  his  codicil  any  intention  to  alter  the 
limitations  of  the  trust  personal  estate.  Where, 
personalty  is  directed  to  go  upon  the  same  trusts- 
as  realty,  and  the  trusts  of  the  i-ealty  are  after- 
wards revoked,  the  gift  of  the  personalty  remains^ 
The  case  which  governs  the  present  is 

MnTiinenu  v.  Briggi,  33  L.  L.  Eep.  283 ;  23  W.  B. 
889. 
[LiNDLET,  L.J. — That  case  is  to  be  contrasted 
with  Lord  Carrington  v.  Payne  (5  Ves.  404),  also 
cited  in  Be  Towry ;  Dallas  v.  Law  {ubi  sup.).]' 
Another  case  in  point  is 

Lord  Beauderlc  v.  Mead,  2  Atk.  167. 
We  submit  that  the  present  case  is  distinguishable 
from 

Re  Towry  ;  Dallas  v.  Law  (ubi  sup.). 

Cozens-Hardy,  Q.C.  in  reply. — In  Martineait  v_ 
Briggs  (ubi  sup.)  there  was  a  revocation  by  the 
codicil  and  a  separate  devise ;  here  there  is  no 
revocation,  but  a  specific  alteration  in  the  termn 
of  the  will. 

LiNDLET,  L.J. — I  have  no  doubt  myself  as  to 
the  true  construction  of  this  will  and  codicil,  and 
I  am  sorry  to  say  that  my  opinion  does  not  agree- 
wlth  that  expressed  by  Kekewich,  J.  He  has  con- 
strued the  codicil  as  if  there  were  two  powers, 
and  as  if  the  widow  had  exercised  only  one. 
That  appears  to  me  to  be  fundamentally  wi-ong.. 
Well,  apart  from  that,  the  key  to  this  case,  in 
my  judgment,  is  to  be  found  in  doing  what  the 
testetor  has  told  you  to  do,  and  aU  the  rest- 
follows.    Now,  the  will  disposes  first  of  all  of  the 
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'real  estate.  There  are  five  expressions  which  are 
to  bo  found  in  this  will.  He  talks  of  real  estate, 
he  talks  of  personal  estate,  he  talks  of  trust  real 
estate,  and  trust  personal  estate,  and  he  talks  of 
trust  premises  which  include  both.  But  I  think 
it  is  easy  to  see  what  the  real  meaning  of  the 
testator  was.  I  confess  that  I  think  the  two 
documents  have  been  framed  with  care,  and  that 
the  codicil  has  been  artistically  drawn  so  as  to 
give  effect  to  what  appears  to  me  to  be  the  plain 
intention  of  the  testator.  [His  Lordship  read 
the  will  and  codicil  and  continued :]  Just  let  us 
do  what  the  testator  tells  us  to  do.  Let  us  put 
into  the  will  this  limitation,  the  limitation  which 
has  been  altered  by  the  wife  in  pursuance  of  the 
power  contained  in  the  codicil.  Let  us  put  it  into 
the  will,  and  put  it  into  the  will  where  the 
testator  tells  us  to  put  it.  Having  done  that,  let 
us  read  the  will  as  he  has  left  it  with  his  codicil. 
What  will  be  the  efEect  of  that  P  The  effect  of 
that  will  be,  that  you  have  the  personal  estate 
necessarily  going  under  the  will  and  the  codicil 
combined  to  the  person  who  takes  under  the 
appointment  which  the  wife  has  made.  There 
is'  no  revocation  here;  there  is  nothing  of 
the  sort.  The  codicil  merely  gives  his  wife 
power  to  alter  the  order  in  which  the 
•  nephews  and  their  descendants  are  to  take, 
and  subject  to  that  the  will  stands.  Upon  the 
documents  I  confess  I  cannot  see  the  difficulty, 
and  I  cannot  see  that  there  is  anything  inartistic 
or  any  mistake  or  any  defect  in  the  drawing.  It 
appears  to  me  that  the  draftsman  here  has  been  a 
clear-headed,  logical  man ;  he  has  seen  the  exact 
effect  of  what  he  has  said,  or  what  the  testator 
has  said  under  his  direction.  The  effect  of  it  is 
to  my  mind  clear,  and  the  intention  to  my  mind  is 
obvious.  But  Martineau  v.  Briggs  (33  L.  T.  Rep. 
283 ;  23  W.  R.  889)  is  i^ed  upon.  All  I  can  say 
is,  that  Martineau  v.  Briggt  (ubi  sup.)  appears  to 
me  to  differ  toto  ecelo  from  the  present  case.  In 
the  first  place,  the  House  of  Lords  have  said  that 
they  oould  not  extract  from  the  will  in  that  case 
an  intention  to  keep  all  the  estates  together,  and 
there  was  a  revocation  there.  What  they  said 
was,  that  there  was  a  revocation  as  regarded  one 
part  of  the  property,  and  no  revocation  as  regarded 
the  other  [wrt.  But  they  had  not  to  grapple  with 
the  expression  which  we  have  here,  and  upon 
which  the  whole  of  this  case  turns.  There  was 
no  clause  in  the  codicil  there  similar  to  that 
which  we  have  here :  "  My  will  shall  be  read  and 
construed  and  take  effect  as  if  there  were  con- 
tained therein  immediately  after  "  a  certain  clause, 
some  other  words  which  are  not  in  the  will. 
That  is  what  the  testator  tells  you  to  do.  He 
says,  "  Pat  those  in,  and  then  read  the  will  as  yon 
find  it.*'  I  think  that  the  learned  judge  in  the 
court  below  was  wrong,  and  that  the  appeal  must 
succeed. 

Lopes,  L.J. — I  am  of  the  same  opinion.  By 
his  wUl  the  testator  devises  his  reu.  estate  to 
trustees  in  strict  settlement,  and  then  by  reference 
gives  his  personal  estate  upon  the  same  terms.  In 
point  of  uct  the  devise  is  to  the  brother  for  life, 
with  remainder  to  the  brother's  four  sons,  his 
nephews,  in  tail  male  according  to  seniority. 
Then  the  testator  makes  a  codicil  to  his  will,  and 
by  the  codicil  he  gives  his  wife  a  power  of  appoint- 
ment, by  which  she  may  alter  the  succession  of 
thoee  who  are  to  take  under  this  strict  settlement. 
I  mean  the  order  of  succession  in  respect  of  the 


four  sons  who  are  tenante  in  tail.  Now  it  is  said 
that  that  only  applies  to  the  real  property.  But 
when  I  look  at  the  codicil  I  find  these  words : 
"  And  I  further  direct  that  my  will  shall  be  read 
and  construed  and  shall  take  effect  as  if  there 
were  contained  therein,  immediately  after  the 
said  limitation,"  certain  words  which  I  need  not 
read.  They  have  been  already  read  by  my  brother 
Lindley.  Those  words  are  to  be  inserted  in  the  will 
at  their  proper  place,  and  they  are  to  be  regarded 
just  the  same  as  if  the  testator  with  his  own  hand 
had  written  them  in  the  will  in  that  particulai* 
place.  Well,  if  he  had  so  done,  it  apx)ears  to  me 
that  everything  follows  aoid  everything  is  clear. 
Tou  have  then  a  power  of  appointment  in  the  wife 
authorising  her  to  alter  the  order  of  succession, 
and  the  order  of  succession  only,  as  to  all  the  trust 
property,  that  is  both  the  real  and  personal.  I 
cannot  quite  understand  how  the  learned  judge  in 
the  court  below  came  to  the  conclusion  that  taere 
were  two  powers.  I  am  unable  to  follow  him.  It 
is  clear  to  my  mind  that  there  is  one  power,  and 
one  power  only.  Now  in  the  will  it  cannot  be 
denied  that  there  is  a  paramount  intention  to 
imite  both  the  real  and  personal  property.  That 
intention  is  manifest— an  intention,  too,  un- 
touched by  the  codicil,  because  in  my  view  the 
codicil  only  authorises  an  alteration  as  to  the 
order  of  succession.  Now  the  widow  has  exercised 
the  power  of  appointment,  and  she  has  exercised 
it  as  to  the  real  estate,  and  altered  the  order  of 
succession  accordingly.  Now,  so  altering  it  with 
regard  to  the  real  estate  involves,  in  my  judgment, 
the  personal  estate.  There  is  no  severance.  Both 
the  real  and  the  personal  estate  go  according  to- 
the  order  in  which  she  has  appointed.  This,  in 
my  judgment,  is  the  pivper  construction  of  the- 
will  and  codicil,  and  such  construction  is  very 
satisfactory,  because  it  is,  in  my  opinion,  clearly 
giving  effect  to  that  which  was  the  manifest 
intention  of  the  testetor — namely,  keeping  these 
two  properties,  the  i-eal  and  the  personal  property, 
together. 

RioBT,  L.J. — I  am  of  the  same  opinion.  In 
this  case,  although  I  agree  with  almost  everything- 
that  is  said  in  the  judgment  of  the  learned  judge 
in  the  court  below,  I  will  point  out  where  I  feel 
myself  constrained  to  part  company  with  him. 
In  effect  he  says,  in  order  to  obtain  accurately  the- 
trusto  of  the  personal  estate,  you  must  expand  the 
trusto  which  are  declared  concerning  the  i-eal 
estate.  Well,  that  is  right  enough  if  there  is  no 
alteration  in  them.  The  testator  has  assumed 
that  the  truste  of  the  real  estate  are  to  be  a  model 
so  far  as  the  rules  of  law  allow  for  the  tiiiste  of 
the  personal  estate.  But  the  effect  of  expanding 
those  truste  before  yon  have  ascertained  the  finiu 
will  of  the  testetor  is  this — that  you  expand  them, 
not  to  give  effect  to  the  final  will,  but  in  order  to 
eive  effect  to  an  intention  which  he  has  departed 
From,  and  for  which  he  has  substituted  a  new 
intention,  thus  creating  a  new  model.  The  real 
thing  is  this :  Do  what  he  tells  you ;  treat  his  will 
as  if  it  contained  a  clause  which  it  does  not  in  fact 
contain ;  treat  it  for  all  those  purposes  throughout. 
The  testator  does  not  say  "  that  part  of  my  will 
which  deals  with  real  estate,"  but  "  my  will '  shall 
be  read  and  constraed  and  shall  teke  effect  as  if 
that  clause  were  there.  That  clause,  therefore, 
becomes  a  part  of  the  model  terms  upon  which 
you  are  to  found  the  truste  of  the  personal  estate. 
I  can  see  no  difficulty  in  it.    I  conceive  that  there 
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is  a  miBconception  in  tiTing  first  to  expand  tbese 
trusts  and  treating  them  as  though  they  are  final, 
although  the  testator  himself  has  said  they  shall 
not  be  final,  but  other  trusts  shall  be.  Probably, 
if    the    testator    had  said,    "  I    give    my    wife 

?ower  to  appoint  my  real  estate  to  Matthew  before 
ohn,  or,  vice  versa,  John  before  MatiJiew,"  that 
wonld  not  have  altered  the  construction  of  the 
original  will  as  regards  personal  estate.  But 
when  he  tells  yon  to  modify  that  original  will,  to 
introduce  the  words  which  are  to  be  the  foundation 
of  the  true  construction  of  that  instrument,  which 
words  are  to  be  depended  upon  as  giving  effect  to 
the  rest  of  his  will,  I  can  see  no  doubt  about  it. 
As  regards  the  authorities,  I  am  quite  certain 
that  the  case  of  Martineau  v.  Briggs  (uhi  av/p.) 
has  nothing  to  do  with  the  present  case ;  and 
therefore  it  is  better  that  I  suould  say  nothing 

about  it.  ,         7    77       J 

Appeal  allowed. 

Solicitors  for  the  appellants,  CroBi'man  and 
Prichard,  agents  for  Dees  and  Thompson,  New- 
castle. 

Solicitors  for  the  respondent,  Fooks,  Chadwich, 
Arnold,  and  Chadtoick. 


July  10, 11,  and  24. 

(Before  Lindlkt,  Lopes,  and  Eight,  L.JJ.) 

Be  Fseme's  Contract  ;  Fbehe  v.  Hall,  (a) 

APPEA.L  FROM  THE  CHANCBET  DIVISION. 

Vendor  and  purchaser — Incumbrances — Discharge 
of,  on  sale — WiU — Construction  —  Future  inte- 
rests— Jurisdiction — Revocation  by  codicil  of 
gift  contained  in  will — Substitution  of  fresh 
gift — Conveyancing  Act  1881  (44  £■  45  Vict. 
c.  41),  s.  5— Order  LIV.  A. 

Vpvn  the  sale  of  certain  real  estate  a  summons 
was  taken  out,  under  sect.  5  of  the  Conveyancing 
Act  1881,  for  leave  to  pay  into  court  a  sum  of 
nioney  m  order  to  make  provision  for  certain 
charges  upon  the  property  by  the  wiU  of  a 
deceased  testator. 

Held  (affirming  the  decisioii  of  Kekewich,  J.,  72 
L.  T.  Bep.  486),  that  the  court  cotUd  ascertain, 
upon  the  construction  of  the  wiU,  wlMt  wa^  the 
anwutU  of  the  charges  upon  the  property,  not- 
withstanding thai  it  involved  the  determination 
of  interests  in  f  uturo. 

A  testator  by  his  will  gave  to  each  of  two  of  his 
granddaughters  an  annuity  of  WOl.,  and  lie 
directed  the  annuities  to  be  raised  and  paid,  after 
their  respective  deaths,  amongst  their  respective 
children,  as  they  should  by  deed  or  will  appoint, 
and  in  default  of  appointment  amongst  the 
children  equally.  The  testator  charged  the 
annuities  upon  certain  real  estate  which  he  de- 
vised to  his  son.  By  a  codicil  to  his  will  the 
testator  revoked  his  gift  of  the  annuities  of  3001., 
and  gave  instead  to  his  two  granddaughters  an- 
nuities of  160i.  apiece,  to  be  payable  in  the  same 
tiumner  and  to  be  charged  on  the  saine  property 
as  the  annuities  of  3001.  The  testator,  however, 
inade  no  mention  of  the  children  of  his  gratid- 
dau^/hters  in  the  codicil. 

Held  (dissentiente  Bigby,  L.J.),  that  the  effect  of 
the  codicil  was  to  substitute  an  annuity  of  150(. 
payable   to    each    of   the   granddaughters,    fc«r 

(o)  BeporteJ  by  W.  C.  BISS,  Esq.,  Barrister-at-Law. 


appointees  and    children,  for  the    annuity  of 

3001.  given  by  the  wiU. 
Doe  V.  Hicks  (1  CI.  <£•  F.  20;  8  Bing.  475)  atul 

Bandfield  v.  Bandfield  (8  H.  of  L.  Cas.  225) 

applied. 
Decision  of  Kekeuiich,  J.  affirmed. 

By  his  wiU,  dated  the  27th  Feb.  1877,  William 
Purser  Freme,  after  appointing  executors  and 
trustees,  and  specifically  devising  certain  freehold 
estates  to  his  son  James  for  life,  with  remainders 
over,  proceeded  as  follows  : 

I  give  and  devise  to  my  granddanghter  Anna  Helena, 
the  wife  of  Samuel  HaU,  an  annnity  of  3001.  a  year,  to 
be  paid  to  her  half-yearly,  for  her  sole  and  separate  nae, 
and  to  be  a  charge  on  my  property  in  John-street, 
Liverpool,  and  after  the  death  of  my  said  granddanghter 
Anna  Helena,  I  direot  that  the  said  enm  of  3001.  shall 
be  raised  and  paid  nnto  and  amongst  all  her  ohildxen 
as  she  shall  by  deed  or  will,  and  notwithstanding  cover- 
ture, direct  or  appoint,  and  in  defanlt  of  sach  appoint- 
ment amongst  all  the  children  of  my  said  gianddaagfater 
Anna  Helena,  in  eqnal  shares  dnring  tbeir  respective 
lives.  I  give  and  beqneath  unto  my  granddaughter 
Ellen  Elizabeth,  the  wife  of  G-raham  Lloyd,  a  like 
annuity  of  3001.  to  be  a  charge  npon  the  said  property  in 
John-street  aforesaid,  and  to  be  paid  to  her  and  her 
children  in  the  same  manner  in  all  respects  as  the 
annuity  hereinbefore  given  to  my  granddanghter  Axam. 
Helelia. 

After  giving  to  bis  daughter  Anne  T.  D. 
Clement,  widow  (since  deceased)  an  annuity  of 
300f.  charged  on  certain  property  in  Oil-street, 
Liverpool,  and  giving  an  annuity  of  1502.  per 
annum  to  Sidney  Clement,  son  of  Anne  T.  D. 
Clement,  for  his  life,  to  be  paid  half-yearly,  such, 
annuity  to  be  charged  on  the  property  in  John- 
street,  Liverpool,  and  certaui  other  property  (the 
first  half-yeai-ly  payment  of  each  of  the  before- 
mentioned  annuities  to  be  made  six  months  after 
the  testator's  decease),  and  after  making  certain 
specific  and  pecuniary  bequests,  the  testator 
devised  and  bequeathed  all  his  real  and  personal 
estate  not  thereinbefore  disposed  of  to  his  son 
James  absolutely. 

Bj  a  codicil,  'dated  the  22nd  March  1877,  the 
testator,  after  reciting  that  he  had  by  his  will 
given  to  each  of  his  granddaughters,  Anna  Helena 
Hall  and  Ellen  Elizabeth  Lloyd,  an  annnity  of  3001. 
per  annum,  and  had  also  by  his  will  given  to  his 
grandson  Sidney  Clement  an  annnity  of  1502.  per 
annum,  the  said  three  several  annuities  being 
payable  and  charged  in  the  manner  and  on  the 
hereditaments  in  his  will  particularly  mentioned, 
thereby  revoked  the  devises  of  the  said  several 
annuities,  and  instead  thereof  gave  and  devised  as 
follows :  "  To  each  of  my  said  granddaughters. 
Anna  Helena  Hall  and  EUen  Elizabeth  Lloyd,  an 
annuity  of  1502.  per  annum,  to  be  payable  and. 
charged  in  the  same  manner  and  on  the  same 
hereditaments  as  the  said  several  annuities  c^ 
3002.  each  were  in  and  by  my  said  wiU  respectively 
made  payable  and  charged,"  and  to  nis  said 
grandson  Sidney  Clement  an  annuity  of  1002.  per 
annum,  to  be  payable  and  charged  in  the  same 
manner  and  on  the  same  hereditaments  as  the 
annuity  of  1502.  was  in  and  by  his  said  will  made 
payable  and  charged.  In  all  other  respects  the 
testator  confirmed  his  will. 

The  testitor  died  on  the  10th  Sept.  1878. 

The  testator's  property  in  John-street  (the  name 
of  which  was  afterwards  changed  to  North  John- 
sti-eet),  Liverpool,  passed  by  virtue  of  the  resi- 
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duary  devise  in  his  will  to  his  son  James  Freme, 
charged  with  the  annnities  above  mentioned. 

The  testator's  granddaughter  Anna  Helena  Hall 
had  five  children  by  her  marriage,  the  youngeBt  of 
whom  was  bom  on  the  26th  July  1883,  and  four 
of  whom  were  surviving. 

His  granddaughter  EUen  Elizabeth  Lloyd  had 
four  children  by  her  marriage,  the  youngest  of 
whom  was  bom  on  the  Ist  Feb.  1870,  and  three  of 
whom  were  surviving. 

The  annuitant  Sidney  Clement  sold  and  assigned 
his  annuity  of  1002.  per  annum  to  John  Rowden 
Freme. 

The  testator's  son  James  Freme  died  on  the 
2l8t  April  1888,  intestate,  the  said  John  Rowden 
Freme  being  his  eldest  son  and  heir-at-law. 

By  a  contract  in  writing,  dated  the  18th  Jan. 
1895,  and  made  between  John  Rowden  Freme  of 
the  one  part  and  the  Royal  Insurance  Company 
of  the  other  part,  John  Rowden  Freme  agreed  to 
sell  to  the  company  for  30,2002.  the  pi-operty  in 
North  John-street,  Liverpool,  subject  to  certain 
conditions  ot  sale,  one  of  which  was  that  the 
vendor  would  immediately  after  the  sale  apply  to 
the  Chancery  Division  of  the  High  Court  of 
Justice  under  sect.  5  of  the  Conveyancing  Act 
1881,  and  endeavour  to  obtain  an  order  disdiarg- 
ing  the  property  from  the  annuities ;  but,  if  the 
court  should  refuse  to  make  such  an  order,  or 
should,  as  a  tenn  thereof,  require  payment  into 
court  of  a  sum  exceeding  the  purchase  money, 
the  vendor  was  to  be  entitled  to  rescind  the  con- 
tract in  the  same  manner  and  upon  the  same 
terms  as  if  the  purchasers  had  made  and  insisted 
on  a  requisition  which  the  vendor  was  unable  to 
comply  with. 

Neither  of  the  testator's  said  granddaughters 
had  ever  executed  any  deed  purporting  to  exercise 
the  power  of  appointment  contained  in  the  said 
will. 

An  ori^ating  summons  was  accordingly  taken 
ont  by  John  Rowden  Freme  against  Aima 
Helena  Hall  and  her  surviving  children,  Ellen 
Elizabeth  Lloyd  and  her  surviving  children,  and 
the  Royal  Insurance  Company,  for  an  order  that 
he  might  be  at  liberty  to  trsmsfer  into  court  to 
the  credit  of  the  matter  the  sum  of  12,0002. 
22.  10«.  per  Cent.  Consols,  or  such  other  sum  of 
like  consols  as  the  court  should  direct,  and  that 
the  costs  of  the  respondents,  other  than  the  Royal 
Insurance  Company,  might  be  taxed,  and  that 
upon  such  transfer  mto  court  and  payment  of  the 
said  costs  and  expenses  the  plaintiff  might  be  at 
liberty  to  apply  that  the  hereditaments  comprised 
in  the  contract  might  be  declared  free  from  the 
annuities  charged  thereupon  by  the  will  and 
codicil  other  than  the  annmty  by  the  codicil  given 
to  the  testator's  grandson  Sidney  Clement,  and 
that  directions  might  be  given  for  the  payment, 
ont  of  the  dividends  on  the  consols  so  transferred, 
o£  the  annuities  to  the  persons  entitled  thereto, 
and  for  payment  of  the  balance  of  such  dividends 
to  the  plaintiff. 

The  summons  was  adjourned  into  court,  and 
came  on  to  be  heard  befoi-e  Kekewich,  J.  on  the 
30th  March  1895,  when  his  Lordship  decided  that 
the  court  had  jurisdiction,  under  sect.  5  of  the 
Conveyancing  Act  1881,  to  declare  land  fi-eed 
from  a  charge,  notwithstanding  that  there  was  a 
possibility  of  other  persons  acquiring  an  interest 
in  the  charge  t»  futuro,  and  that  the  court  was 

ailed  on  to  decide  a  question  as  to  the  amount  of 


the  charge  depending  on  the  construction  of  a 
will  (72  L.  T.  Rep.  486). 

His  Lordship  also  decided  that  the  effect  of  the 
codicil  was  to  substitute  an  annuity  of  1502.,  pay- 
able to  each  of  the  testator's  granddaughters— 
— Mrs.  Hall  and  Mrs.  Lloyd — her  appointees  and 
children,  for  the  annuity  of  3002.  given  by  the 
will. 

From  these  decisions  Mrs.  Hall  and  her  children, 
and  Mrs.  Lloyd  and  her  children,  respectively  now 
appealed. 

Martea,  Q.C.  (with  him  Ingle  Joyce)  for  the  ap- 
pellants Mrs.  Hall  and  her  children. — Future- 
interests  should  not  be  decided  until  they  arise. 
The  court,  therefore,  will  not  determine  during- 
the  lives  of  the  annuitants  the  rights  in  futuro  of 
the  persons  entitled  after  the  deaths  of  the  annui- 
tants respectively.  Sect.  5  of  the  Conveyancing 
Act  1881  is  permissive.  It  merely  empowers  the- 
court  to  provide  for  the  charge  or  incumbrance, 
and  not  to  ascertain  what  tne  amount  of  the 
charge  or  incumbi-ance  is,  or  to  decide  questions 
of  construction.  The  court  can  substitute  money 
for  land  without  deciding  any  question  of  con- 
struction. This  objection  was  taken  in  the  court 
below. 

Benshaw,  Q.C.  (with  him  E.  8.  Ford)  for  the 
appellants  Mrs.  LlOyd  and  her  children. —  The- 
summons  has  been  amended  for  the  purpose  of 
bringing  it  within  Order  LIV.A.  The  court 
ought  not  now  by  construing  the  will  to  decide  a 
question  affecting  the  future  interests  of  infants. 
A  much  larger  sum  should  be  paid  into  court, 
sufficient  to  provide  for  the  utmost  that  might  be- 
required.  In  all  the  cases  where  the  coiut  has- 
been  asked  to  decide  a  question  in  futuro  thei 
question  has  been  raised  by  the  parties  them- 
selves, and  it  is  not  the  practice  of  the  court  to 
decide  such  a  question  where  infants  are  inte- 
i-ested.    The  most  recent  case  on  the  point  is 

Curtis  V.  Sheffield,  46  L.  T.   Rap.   177;    21   Ch. 
Div.  1. 

Warrington,  Q.C.  (with  him  Arkle)  for  the 
respondent,  the  plaintiff. — The  rule  has  never 
been  a  hard  and  fast  one  that  the  court  will  not 
decide  as  to  future  interests  until  they  arise. 
The  court  has  jurisdiction  to  make  the  order 
under  sect.  6  of  the  Conveyancing  Act  1881,  the 
summons  having  been  amended  so  as  to  raise  the 
point  of  construction. 

LiNDLET,  L.  J. — I  think  that  we  will  decide  the 
qeustion.  We  should  be  nullifying  a  very  useful 
provision  if  we  did  not.  The  new  Order  LIV.A. 
18  important,  and  I  think  that  we  ought  to  avail 
oui'selves  of  the  powers  it  confers. 

Lopes  and  Bigbt,  L.JJ.  concurred. 

Marten^  Q.C. — Then  upon  the  question  of  con- 
struction, I  submit  that  the  true  construction 
of  the  codicil  is,  that  it  has  not  affected  the 
rights  of  the  children  of  the  granddaughters, 
who  are  accordingly  entitled  to  the  annuities 
bequeathed  to  them  by  the  will.  The  general 
rule  of  construction  applies,  that  where  a  de- 
vise in  a  will  is  clear  it  is  incumbent  on  those 
who  contend  that  it  has  been  revoked  by  a  codicil 
to  show  that  the  intention  to  revoke  is  as  dear 
and  free  from  doubt  as  the  original  intention  to 
devise;  and  if  there  is  any  reasonable  doubt 
whether  the  clause  of  revocation  was  intended  to 
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include  the  particular  devise,  then  such  derise 
must  stand : 

Alt  T.  Gregory,  8  De  G.  M.  &  G.  221 ; 

Doe  d.  Hearle  y.  Hicka,  1  CI.  &  F.  20,  24,  34 :  3 
Bin^.  475  ; 

Barclay  v.  Maakelyne,  Joh.  124 ;  5  Jar.  N.  S.  12 ; 

Stocks  T.  Sammond,  2  K.  B.  307. 

[LiNDLET,  J.  referred  to  Bandfield  v.  Bandfield 
(i  Drew.  147 ;  on  app.  8  H.  of  L.  Cas.  225).]  The 
rule  is  laid  down  br  Lord  Cairns  in  Kettett  v. 
KeUett  (L.  Rep.  3  E.  &  I.  App.  160,  167)  in  the 
same  words  as  oy  Tindal,  L.C.J,  in  Doe  d.  Hearle 
T.  Hicks  (ubi  sup.).  [Lindlet,  L.J. — The  prin- 
ciple is  clear;  the  difficulty  is  in  applying  it.] 
There  is  one  other  case  to  the  same  effect : 

Follett  v.  Pettman,  48  L.  T.  Eep.  835  ;  23  Ch.  Dir. 
337,  342. 
Benshaw,  Q.C. — As  to  the  canons  of  construc- 
tion there  are  two.  One  is,  you  mnst  have  a  revo- 
cation free  from  ambif^iity:  the  other  is,  that 
you  must  never  disturb  the  will  more  than  is 
necessary  to  construe  the  codicil.  Here  the 
.annuities  in  the  codicil  are  expressed  to  be  given 
jnerely  "  instead "  of  the  annuities  given  by  the 
will  to  the  granddaughters. 

Warrington,  Q.C. — I  do  not  dispute  the  prin- 
«iple  upon  which  the  court  -proceeds.  Applying 
that  principle  to  the  present  case,  the  court  nas  to 
ascertain  what  is  meant  by  the  two  testamentary 
instrximents,  the  will  and  the  codicil  read  toge- 
ther. I  submit,  first,  that  the  annuities  of  300{. 
given  by  the  will  are  altogether  revoked  by  the 
codicil,  and  that  in  lien  thereof  fresh  annuities  of 
150Z.  are  given ;  and,  secondly,  that  the  substituted 
annuities  of  1502.  are  g^ven  to  the  granddaughters 
for  their  respective  lives  only,  and  not  to  their 
*       appointees  or  children  in  reversion. 

Cur.  adv.  vtdl. 

July  24. — The  following  judgments  were  de- 
livered : — 

LiNBLEY,  L.J. — Although  there  are  two  appeals 
in  this  case,  the  question  in  each  appeal  is  the 
same,  viz.,  what  is  the  true  construction  of  the 
will  and  the  codicil  of  the  "testator?  Now,  the 
testator  had  a  daughter.  He  had  three  grand- 
children, two  of  whom  were  married  women,  the 
■other  was  a  son — ^the  son  of  the  daughter.  By  his 
will  the  testator,  after  making  certain  devises— 
which  are  not  material — proceeds  as  follows : 
[His  Lordship  read  the  clause  containing  the  gift 
of  an  annuity  of  300!.  to  the  testator's  grand- 
daughter Mrs.  Hall,  her  appointees  and  children, 
and  continued :]  Now,  my  observation  upon  that 
devise  is,  that  the  testator  treats  it  as  a  devise  of 
one  annuity  to  Mrs.  Hall,  and  then  to  her  children 
as  she  shall  appoint,  and,  in  default  of  appoint- 
ment, then  to  the  children  for  their  lives.  He  does 
not  treat  it  as  if  it  were  several  annuities — one 
g^ven  to  Mrs.  Hall,  and  another  to  her  children, 
and  so  on ;  but  he  treats  it  as  one  annual  sum  of 
3002.,  and,  in  dealing  with  the  power  of  appoint- 
ment, he  calls  it  "  the  said  sum  of  3002."  Then, 
with  respect  to  Mrs.  Lloyd,  he  says :  [His 
Lordship  read  the  clause  containing  the  gift 
of  an  annuity  of  3002.  to  the  testator's  grand- 
daughter Mrs.  Lloyd,  her  appointees  and  children, 
and  continued :]  There,  again,  he  treats  in  still 
plainer  language  this  annuity  which  is  given 
to  Mrs.  Lloyd  and  her  children  as  one  annuity, 
and    not    as    two    or    more.     Then    he    gives 


to  his  daughter  Mrs.  Clement — ^nothing  tuma 
upon  this,  I  think — an  annuity  of  3002.  to  be  a 
charge  upon  the  property  in  Oil-street,  and  to  be 
paid  to  her  during  her  life.  He  then  gives  to  her 
son  an  annuity  in  these  words :  [His  Lordship 
read  the  clause  containing  the  gift  of  an  annuity 
of  1502.  to  Sidney  Clement,  and  continued :]  Then 
comes  a  clause  which  is  applicable  to  aU  the  annui- 
ties :  "  The  first  half-yearly  payment  of  each  of  the 
before-mentioned  annuities  to  be  made  six  months 
after  my  decease."  Looking,  therefore,  at  the 
scope  of  this  will,  it  appears  to  me  that  the  testator 
devises  foui-  annuities  and  four  only — one  to  Mrs. 
Hall  and  her  children,  one  to  Mrs.  Lloyd  and  her 
children,  one  to  Mrs.  Clement,  and  one  to  her  son 
Sidney;  and  then  as  to  all  these  the  first  pay- 
ment is  to  be  made  six  months  after  his  decease. 
Now,  I  do  not  see  that  there  would  be  any  diffi- 
culty in  construing  this  will — and  I  do  not  think 
that  any  is  suggested — if  it  stood  alone.  The 
question  really  is,  to  what  extent  the  codicil  has 
revoked  that  will.  The  codicil  runs  thus :  [His 
Lordship  read  it  and  continued :]  It  is  contended 
on  behaU  of  the  children  both  of  Mrs.  Hall  and 
of  Mrs.  Lloyd,  that  the  codicil  only  revokes  the 
annuity  which  is  given  to  Mrs.  Hall  and  Mrs. 
Lloyd  respectively.  It  is  contended  on  the  other 
side  that  tnera  is  a  substitution  of  a  smaller  annuity 
for  a  lai^^r,  and  that  what  is  revoked  is  not  the 
interest  given  to  Mrs.  Hall  or  Mrs.  Lloyd,  but  the 
annuity,  that  is  to  say,  the  thing  given,  and ' 
instead  of  the  thing  given  by  the  will,  another 
thing,  a  less  annuity,  is  given  by  the  codicil. 
Kekewich,  J.  has  held  the  last  construction  to  be 
the  true  one,  and  in  my  opinion  he  is  right.  I 
think,  when  you  come  to  study  these  two  docu- 
ments, you  will  find  yourself  excessively  embar- 
rassed by  any  other  construction.  The  power  of 
appointment  which  is  contained  in  the  will  strikes 
me  as  creating  a  difficulty ;  but,  if  you  substitute 
the  smaller  annuity  for  the  larger,  there  is  no 
difficulty  at  all,  and  everything  works  perfectly 
well.  If  you  do  not,  yon  find  this  curious  state 
of  things — that  the  annuity  of  3002.  a  year  is 
i-evoked  by  the  codicil  so  far  as  the  lives  of  Mrs. 
Hall  and  Mrs.  Lloyd  are  concerned,  but  they 
nevertheless  have  still  the  power  to  appoint  a 
larger  annuity  than  that,  that  is  to  say,  3002  a 
year.  The  language  of  the  wiU  does  not  admit. 
and  I  cannot  construe  the  will  and  the  codicil 
together  as  admitting,  of  such  a  conclusion.  I 
think,  therefore,  that  there  is  a  revocation  or 
substitution  by  the  codicil  of  the  smaller 
annuities  for  the  larger  all  through.  And, 
bearing  in  mind  the  rule  which  was  impressed 
upon  us  very  properly  by  the  learned  counsel  for 
the  appellants,  which  is  laid  down  in  Doe  d.  Hearle 
V.  Hicks  (1  CI.  &  F.  20;  8  Bing.  475)  and  Band- 
field  V.  Bandfield  (4  Drew.  147 ;  on  app.  8  H.  of  L. 
Cas.  225),  that  you  are  not  to  guess  at  the  revoca- 
tion or  to  extend  it  further  than  the  clear  lan- 
guage of  the  thing  requires  you  to  do,  it  does 
appear  to  me,  I  confess,  that  we  should  be  missing 
the  real  intention  of  the  testator  if  we  were  to 
adopt  the  construction  contended  for  by  the 
appellants.  I  think  that  the  difficulty  consists  in 
not  seeing  that  that  which  is  revoked  is  the  thing 
^ven,  and  not  the  intei-est  of  the  takers.  I  think, 
uierefore,  that  both  appeals  ought  to  be  dismissed, 
with  costs. 

LoPES,  L.J. — I  am  clearly  of  the  same  opinion. 
The  rule  which  we  have  to  i-egard  in  this  case  I 
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take  it  is  thia — tbat  to  ont  down  a  previous  nft  it 
must  be  reasonably  clear  that  it  was  intended  to 
be  cnt  down.  The  words  cutting  it  down  must 
not  be  equivocal,  but  they  must  show  with  a 
reasonable  certainty  that  a  revocation  was  in- 
tended. I  take  it  that  that  is  the  rule  beyond  all 
question  upon  which  we  hnve  to  act  in  this  case. 
Now,  the  ODJect  in  construing  all  wills  is  to  ascer- 
tain the  intraition  of  the  testator  or  testatrix  so 
far  as  it  is  expressed  by  the  words  used.  I  do  not 
propose  to  read  the  will  and  the  codicil  which  have 
been  abeady  read  by  my  brother  Lindley.  But  I 
do  say  that  this  passage  in  thd  will  seems  very 
strong  to  show  that  the  view  which  we  take  is  the 
correct  one.  I  mean  these  words :  "  I  give  and 
devise  nnto  my  granddaughter  Ellen  Elizabeth, 
the  wife  of  Graham  Lloyd,  a  like  annuity  of  300Z. 
to  be  a  charge  upon  tLe  said  property  in  John- 
street  aforesaid."  Then  come  these  words,  "  and 
to  be  paid  to  her  and  her  children  in  the  same 
manner  in  all  respects  as  the  annui^  hereinbefore 
given  to  my  granddaughter  Anna  H!elena."  That 
makes  me  think  that  the  testator  was  dealing  in 
the  will  with  the  entire  annuity.  The  result  that 
i  arrive  at  is  this :  that  it  is  reasonably  certain 
that  an  entire  revocation  of  the  devise  was  in- 
tended by  the  codicil,  and  a  substitution  of  an 
annuity  of  150Z.  payable  to  the  granddaughter, 
her  appointees  and  children,  instead  of  an  annuity 
of  300*.  given  by  the  will.  Now,  unless  that  is  the 
correct  view,  it  appears  to  me  that  it  would  be 
difficult  to  attach  the  power  of  appointment  given 
an  the  will  to  the  codicil.  I  cannot  construe  the 
will  and  the  codicil  together  unless  I  adopt  the 
view  which  I  have  expressed  with  regard  to  the 
effect  of  that  codicil  upon  the  will.  I  come  there- 
fore to  the  conclusion  that  Kekewich,  J.  was  right 
in  the  interpretation  that  he  put  upon  this  will 
and  codicil. 

B.IOBY,  L.J. — I  have  considered  the  will  and 
the  codicil  carefully,  and  I  am  unable  to  arrive 
at  the  same  conclusion  as  t  he  Lords  Justices  have 
done.  The  testator,  by  his  will  dated  the  27th 
Feb.  1877,  gives,  in  quite  plain  and  unambiguous 
language,  to  Mrs.  HaJl,  one  of  his  granddaughters, 
an  annuity  of  3002.  a  year  to  bo  paid  to  her  half- 
yearly  for  her  sole  and  separate  use,  and  to  be  a 
charge  upon  his  property  in  John-street,  Liver- 
pool, and  after  tne  death  of  the  said  grand- 
daughter he  directed  that  the  sum  of  300Z.  should 
be  raised  and  paid  for  the  benefit  of  her  children 
aa  in  the  will  m<>ntioned.  He  then  gave  to  his 
granddaughter  Mrs.  Lloyd  a  like  annuity  of 
3002.  to  be  a  charge  upon  the  same  property,  and 
to  be  paid  to  her  and  her  children  in  the  same 
manner  in  all  respects  as  the  annuity  before  given 
to  Mrs.  HalL  The  two  latter  gifts  refer  to  the 
gifts  to  Mrs.  Hall  in  an  inaccurate  manner,  but 
the  inaccuracies  appear  to  be  mere  slips  of  the 
draftsman,  and  from  neither  of  these  taken 
separately,  nor  from  both  taken  together,  is  there 
raised  the  slightest  difficulty  as  to  what  is 
really  g^ven  to  the  grauddaughtei's.  The  grand- 
daughters take  under  the  will  annuities  for  their 
respective  lives,  and  nothing  more,  and  it  is  with 
this  broad  fact  in  view  that  we  must  approach 
the  codicil.  Now,  the  codicil  is  dated  tue  22nd 
March  1877,  and  is  a  much  better  drawn  instru- 
ment than  the  will ;  and  there  is  not  a  word  in  it 
which  could  raise  any  suspicion  that  the  express 
revocation  of  the  annuities  to  the  granddaughters 
was  intended  to  revoke  the  annuities  to  their 


children.  Direct  revocation  of  the  latter  annuity 
there  is  none,  and  the  only  way  in  which 
a  revocation  can  be  brougnt  about  is  by 
supposing  that  the  language  of  the  codicil 
means  something  different  from  what  would  be 
the  result  of  the  plain  interpretation  of  words  in 
themselves  clear.  The  supposition  must  be  that 
the  draftsman  used  the  plain  words  of  reference 
and  revocation  in  an  inaccurate  manner  because 
there  were  inaccuracies  in  the  will ;  and  I  do  not 
think,  having  regard  to  the  recognised  canon  of 
construction  that  a  disposition  in  a  codicil  must  be 
a  plain  revocation  of  a  gift  in  a  will  in  order  to  take 
effect  as  a  revocation,  tbat  such  a  conjecture  (for 
it  seems  to  me  little  more)  can  be  founded  upon 
it.  In  order  to  make  the  codicil  a  revocation  of 
the  gifte  to  children  of  grandchildren,  it  has  to  be 
altered,  for  everything  in  it  shows  careful  drafting. 
The  supposed  impro&bility  of  the  testator  mean- 
ing to  give  a  larger  annuity  among  the  children 
of  a  grandchild  than  is  given  to  the  grandchild 
herself,  weighs  little  or  nothing,  in  my  judgment, 
against  the  plain  language  of  the  codicil.  We 
can  no  more  tell  the  motives  operating  upon  the 
testator  in  this  case  than  we  can  in  his  treating 
differently  the  family  of  one  granddaughter  and 
the  family  of  another.  There  may  have  been 
reasons  personal  to  the  grandchildren  whose 
annuities  are  dealt  with  by  the  codicil.  With 
regard  to  the  power  of  appointment  I  find  no 
difficulty.  The  power  of  appointment  arises 
under  the  will,  and,  according  to  my  view,  is  not 
interfered  with,  and  I  cannot  see  the  slightest 
difficulty  in  supposing  that  the  testator  meant  to 
give  this  power  of  appointment  in  favour  of  the 
children  whatever  the  annuity  might  happen  to 
be — whether  it  was  larger  or  only  the  same 
amount  as  that  which  was  given  to  the  donee  of  , 
the  power.  Appeals  dismissed. 

Solicitors  for  the  appellants,  Bowcliffes,  Bawle, 
and  Co.,  agents  for  Holland  and  Righy,  Ash- 
bourne; Patersons,  Snotc,  Bloxam,  and  Kinder, 
agents  for  Peele  and  Peele,  Shrewsbury. 

Solicitors  for  the  respondente.  Field, .  Roscoe, 
and  Co.,  agents  for  Oibbons  and  Arkle,  Liverpool. 


Monday,  July  1.5. 

(Before  Lindley,  Lopes,  and  KroBT,  L.JJ.) 

The  Thompson  and  Noebis  Manufactueino 
Company  Limited  v.  Hawes.  (a) 

APPEAL  FBOM  THE  (^UEEN'S  BENCH  DIVISION. 

Public  health — Nuisance — ItUimation  or  warning 
to  owner  served  by  sanitary  authority  upon 
pre^nises — Abatement  of  nuisance  by  occupier — 
Bight  of  occupier  to-  recover  expenses  from 
owner — Public  Health  (London)  Act  1891  (54 
&  55  Vict.  c.  76),  »«.  2.  4,  5, 11, 128, 130. 

Under  the  Public  Health  (London)  Act  1891  a 
sanitary  authority  served  on  certain  premises 
an  intimation  or  warning,  addressed  to  the 
owners,  thai,  if  certain  necessary  wvrks  were 
not  completed  within  a  specified  Hm^,  they  would 
comTnenee  proceedings  against  them  "by  the 
service  of  a  statutory  notice."  Thereupon,  the 
occupier,  toithout  forwarding  the  document  to 
the  owners,  or  informing  them  of  it,  caused  the 

(•>  Reported  by  E.  .\.  s^'kat.'HLkt,  Eeq.,  Barrtiter-«l-L»w. 
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.  work  to  be  executed,  atid  then  totight  to  recover 
the  amount  expended  thereon  from  the  owners. 
It  teas  decided  by  Lawranoe,  J.,  on,  the  authority 
of  Gebhardt  v.  Saunders  (67  L.  T.  Bep.  684 ; 
(1892)  2  Q.  B.  452),  that  the  ownera  were  liable. 
On  appeal : 
Held  (reverting  the  decision  of  Lawrance,  J.),  that 
the  occupiers,  not  being  compeQdble  to  execute 
the  work,  had  acted  as  mere  volunteers  in  doing 
so,  and  had  no  claim,  to'  be  reimbursed  by  the 
owners. 
This  action  was  brought  by  the  plaintiffs,  the 
Thompson  and  Norris  Manufactming  Company 
Limited,  against  the  defendants,  Greorge  Hawes 
and  Edvrin  King,  to  recover  the  sum  of  lOOZ., 
being  moneys  paid  by  the  plaintiffs  to  a  builder 
and  contractor  for  work  done  and  materials  sup- 
plied in  respect  of  certain  drainage  repairs  in  the 
nature  of  improTements  executed  by  nim  for  the 
plaintiffs  at  Nos.  37  and  39,  Britannia- row,  Isling- 
ton.   The  plaintiffs  were  the  lessees  of  37  and  S, 
Britannia-row,  and  the  defendants  were  the  exe- 
cutors and  trustees  of    the  will    and   estate  of 
Charles  Biyant,  deceased,  the  lessor. 

On  the  14th  Sept.  1894  the  plaintiffs  received  a 
notice  from  the  Public  Health  Department  of  the 
Vestrv  of  St.  Mary,  Islington,  under  the  Public 
Health  (London)  Act  1891,  headed  "  intimation,'' 
and  sipfned  by  the  medical  officer  of  health,  in  the 
ollowing  terms : 

To  the  owner  of  the  factorf,  37  and  39,  Britamiia- 
Tow. — Sir  OT  Madam, — The  sanitary  inspeotor  having 
visited  the  above  premises,  has  given  me  information 
that  the  onisancea  numbered  ...  in  the  schedule 
at  ibe  back  hereof  which  are  liable  to  be  dealt  with 
Hummarily,  exist  thereon.  I  therefore  now  by  this 
written  intimation  make  the  existence  of  the  said 
nniaancea  known  to  yon  as  being  the  person  who  is 
required  to  abate  them,  and  I  have  to  request  that  the 
same  be  abated  within  the  period  of  seven  days.  At 
the  end  of  this  time  the  sanitary  inspector  will  again 
visit  the  premises,  and  if  the  necessary  works  have  not 
then  been  completed,  the  vestry,  aa  the  sanitary  autho- 
rity for  the  parish,  will  commence  proceedings  against 
you  by  the  service  of  a  statutory  notice. 

'  The  plaintiffs  did  not  forward  the  notice  of  the 
vestry  to  the  defendants  or  communicate  with 
them  in  any  way. 

The  necessaiy  work  was,  however,  done  under 
the  direction  of  the  vestry  by  a  builder  and  con- 
tractor employed  by  the  plamtiffs,  and  paid  for 
by  them. 

Subsequently  a  claim  was  made  against  the 
defendants  for  the  1001.  paid,  but  the  claim  was 
repudiated. 

On  the  Ist  Feb.  1895  the  action  came  on  for 
trial  before  Lawrance,  J.,  sitting  without  a  jury, 
when  his  Lordship  reserved  judgment. 

On  the  10th  April  1895  the  following  judgment 
was  delivered : 

Lawkance,  J. — This  is  an  action  in  which  the 
plaintiffs  sue  for  the  sum  of  exactly  1001.  for 
money  which  they  allege  was  paid  at  the  request 
of  the  defendants.  The  plaintiffs  are  lessees  of 
the  defendants  of  certain  premises,  and  notice 
was  served,  tmder  the  Public  Health  (London) 
Act  1891  (54  &  55  Vict.  c.  76).  that  the  drainage 
was  out  of  order.  The  premises  were  examined, 
and  it  was  found  that  the  drains  reqnired  recon- 
struction. The  monev  which  is  sought  to  be 
recovered  is  monev  wLich  was  laid  out  for  the 
reconstruction  of  the  drains  and  putting  the  place 


into  a  sanitaiy  condition.  The  only  question  that 
arises  is,  whether  the  plaintiffs  have  a  right  of 
action  against  the  defendants  as  their  lessors. 
My  attention  was  called  to  the  case  of  Gebhardt  y. 
Saunders  (67  L.  T.  Rep.  684;  (1892)  2  Q.  B.  462), 
and  it  seems  to  me,  without  going  through  the 
facts  of  that  case,  that  Gebhardt  v.  Saunders  (ubi 
sup.)  is  precisely  in  point.  Indeed,  I  am  unable  to 
distinguish  the  present  case  from  the  case  of 
Gebhardt  v.  Saunders  (ubi  sup.).  In  that  case  it- 
was  decided  that  the  plaintiff  was  entitled  to 
recover  from  the  defendants,  under  the  same 
circumstances  as  in  the  present  case,  the  costa 
and  expenses  incurred  in  abating  a  nuisance, 
being  money  paid  by  him  for  the  use  and  at  the 
request  of  the  defendants,  though  no  notice,  under 
sect.  4,  sub-sect.  3,  of  the  Public  Health  (London) 
Act  1891,  had  been  served  upon  the  defendants  as 
owners  of  the  premises.  The  only  point  that  wa* 
made  here  on  oehalf  of  the  defendants  was  that- 
no  notice  in  this  case  had  been  served  on  the 
defendants.  On  carefully  reading  the  case  of 
Gebhardt  v.  Saunders  (ubi  sup.)  I  see  that  that  is 
one  of  the  points  which  was  dealt  with,  and  wa» 
decided  in  that  case.  As  I  have  already  said,  I 
fail  to  see  anr  distinction  whatever  between  tiie 
two  cases.  Therefore  my  judgment  is  for  the 
plaintiffs  for  the  amount  claimed. 
From  tiiat  decision  the  defendants  appealed. 

ChanneU,  Q.G.  and  /.  D.  Fitsgerald  for  the 
appellants. — ^We  submit  that  the  decision  of 
Lawrance,  J.  was  wrong  on  two  grounds :  First, 
because  the  public  heaJtii  department  of  the  vestry 
as  sanitarr  authority  never  served  a  proper  sta- 
tutoiy  notice  at  all.  What  was  served  was  not  iu 
proper  form.  It  was  a  mere  intimation  that  a 
statutory  notice  would  be  served  if  the  owners  of 
the  premises  did  not  complete  the  necessary 
works.  It  was  an  intimation  or  friendly  warning, 
not  a  statutory  notice.  Secondly,  even  assuminfc 
that  it  was  a  statutory  notice,  it  was  not  served 
on  the  occupiers.  It  was  served  on  the  owners — 
that  is  to  say,  addressed  to  the  owners.  There 
was,  therefore,  no  obligation  on  the  occupiers  to 
do  the  work  reiferred  to.  They  had  nothing  to  do 
beyond  sending  the  document  on  to  the  owners. 
They  acted  as  mere  volunteers  in  doing  the  work. 
The  defendants  are  not  liable,  and  the  plaintiffs 
have  no  claim  against  them.  The  plaintiffs  have 
made  the  defendants  a  present  of  the  improve- 
ments :  (see  Public  Health  (London)  Act  1891, 
54  &  55  Vict.  c.  76,  ss.  2,  4,  5. 11, 128, 130.)  The 
scheme  of  the  Act  is,  that  notice  should  be  served 
on  the  persons  who  are  liable.  The  persons  liable 
here  were  the  owners,  not  the  occupiers.  The 
service  of  the  notice  is  a  condition  precedent. 
Unless  a  notice  has  been  served  the  owners  are 
not  liable  at  all.  If  the  notice  is  not  complied 
with  there  is  a  x)enalty  and  power  for  the  sanitary- 
authority  to  enter  to  abate  the  nuisance.  The 
only  document  served  was  this  intimation  or 
warning  that  a  nuisance  existed  on  the  premises, 
and  that  if  the  owners  did  not  abate  it  the 
sanitary  authority  would  commence  proceedings 
against  them  by  the  service  of  a  statutory  notice. 
The  learned  judge  in  the  court  below  relied  on 
Gebhardt  v.  Sounder*,  67  L.  T.  Kep.  684 ;  (1892> 
2  Q.  B.  452. 

But  that  case  is  not  an  authority  against  the 
defendants.  On  the  contrary,  it  is  in  their 
favour. 
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Uanhall,  Q.C.  (A.  J.  Walter  with  him)  for  the 
respondents. — Merely  because  of  the  omission  of 
one  or  two  words  in  this  notice,  are  the  occupiers 
to  be  regarded  as  mere  Tolonteers  ?  The  appel- 
lants Bay  that  this  is  not  a  statatoiy  notice.  But 
it  is  a  notice  within  sect.  4  of  the  Act  of  1891. 
The  form  is  not  essential    They  referred  to 

The  Owardiatu  of  tht  Poor  of  the  Bolbom  Union  v. 
The  Vestry  of  the  Pariih  of  8t.  Leonards,  Shore- 
ditch,  35  L.  T.  Bep.  400 ;  2  Q.  B.  Dir.  145. 

No  reply  was  called  for. 

LiNDLEY,  L.J. — I  think  that  in  this  cajse  there 
has  been  a  miscarriage  of  justice,  and  a  very  onfor- 
timate  one.  I  do  not  think  that  it  is  a  mere  ques- 
tion of  tehnicality.  If  I  ask  a  person  to  reimburse 
the  money  which  I  have  spent,  but  not  on  his  behalf, 
why  should  he  ?  The  difficulty  is  that  the  plaintiffs 
cannot  give  any  sufficient  reason  for  having  dis- 
bursed the  money  which  they  now  seek  to  recover. 
The  case  stands  in  this  way:  [His  Lordshit) 
stated  the  facts  of  the  case,  and  continued :]  It 
will  be  observed  that  the  notice  says :  "  At  the 
end  of  this  time  the  sanitary  inspector  will  again 
visit  the  premises."  That  is  followed  up  by 
another  passage :  "  And  if  the  necessary  works 
have  not  then  been  completed,  the  reatiT-,  as  the 
sanitaiT  authority  for  the  parish,  will  commence 
proceedings  against  you  by  the  service  of  a 
statutory  notice."  The  meaning  of  that  is  tole- 
rably intelligible.  It  is  a  warning  that,  unless  the 
owners  do  abate  the  nuisance  in  question,  there 
will  be  proceedings  commenced  by  the  service 
of  a  statutory  notice.  The  document  is  ad- 
dressed not  to  the  occupiers  bnt  to  the  owners  of 
the  premises.  Unfortunately  the  plaintiffs  never 
sent  this  document  on  to  the  defendants,  so  that 
they  knew  nothing  about  it.  The  plaintifEs,  com- 
plying with  the  friendly  warning,  proceeded  to 
2 tend  100^  in  executing  the  necessary  drainage 
terations  and  repairs.  There  has  been  a  deal  of 
controversy  about  those  matters,  bnt  assuming 
that  they  have  been  properly  done,  what  is  the 
legal  aspect  of  the  case  P  The  plaintiffs  were  not 
compellable  as  matters  stood  to  execute  the  works, 
and  they  have  failed  to  show  any  reason  for  having 
done  so.  I  am  sorry  for  it ;  for  part,  if  not  all,  of 
the  repairs  would  properly  fall  on  the  defendants. 
They  consequently  benefit  by  the  blunder  of  the 
plaintiffs.  I  am  of  opinion,  therefore,  that  the 
decision  of  the  learned  judge  in  the  court  below 
was  wrong,  and  that  the  appeal  must  be  allowed 
with  costs. 

Lopes,  L.J. — I  am  of  the  same  opinion.  This 
is  not  a  mere  technicality;  it  is  a  matter  of 
substance.  The  action  is  to  recover  money  paid 
by  the  plaintiffs  at  the  defendants'  request.  The 
short  answer  is,  that  the  plaintiffs  were  not 
compelled  to  do  the  work.  There  was  no  obliga- 
tion on  them  to  abate  the  nuisance.  But  not 
being  content  to  forward  the  notice  on  to 
the  defendants,  they  did  the  work  and  spent 
1002.  They  had  received  an  intimation  or 
friendly  warning.  It  was  addressed  to  the 
owner  of  the  premises.  It  was  not  a  statu- 
tory notice.  They  never  sent  it  on  to  the 
defendants,  and  never  told  them  anything  about 
it,  but  proceeded  to  do  the  work  entirely  behind 
the  backs  of  the  defendants.  The  defendants 
knew  nothing[  about  it;  they  never  heard  of  it; 
and  they  are  justified  in  sayii^  that  the  work  was 
not  done  by  their  authority.    There  is  no  obliga- 


tion therefore'  on  their  part  to  reimburse  the 
plaintiffs,  although  no  doubt  they  have  benefited 
to  some  extent  by  the  work  which  has  been  done. 
The  appeal  must  be  allowed. 

RiOBT,  L.J. — I  am  of  the  same  opinion. 

Appeal  allowed.    ■ 
Solicitors  for  the  appellants.  Waller  and  Sons. 
Solicitors  for  the   respondents,  Marshall  and 
Marshall. 


Monday,  July  15. 

(Before  Likblet,  Lopes,  and  Biobt,  L.JJ.) 

Bean  v.  Floweb.  (a) 

APPEAL  FBOH  THE  CHANCEBT  DIVISION. 

Practice — Bankruptcy  of  plaintiff  in  action — Die* 
continuance  by  trustee — Sian/  of  proceedings— 
Attignment  of  interest  by  trustee — Fresh  actio* 
by  assignee  far  same  relief — Order  XXF.,  r.  4. 

The  plaintiff  in  an  action  having  become  bankrupt, 
his  trustee  in  bankruptcy  elected  not  to  continue 
the  action,  and  thereupon  an  urtcondiUonal  order 
was  obtained  by  the  defendants  staying  further 
proceedings.  B.  having  purcha,sed  the  trustee's 
interest,  commenced  a  second  action  for  the  same 
relief  as  that  asked  by  the  former  action.  Upon 
motion,  to  dismiss  the  second  action,  as  an  abuse 
of  the  process  of  the  court  and  as  frivolous  and 
vexaMous,  it  was  decided  by  Kekewieh,  J.  (ante, 
p.  118)  Uiat  it  must  be  dismissed ;  the  trustee, 
who  alone  had  the  right  of  actionin  him,  having 
by  his  eleetion  barred  anybody  subsequently 
becoming  entitled  through  him  to  the  saTne  cause 
of  action.     On  appeal  : 

Held  (reversing  tlie  decision  of  Kekewieh,  J.),  that 
the  action  ought  not  to  be  dismissed  in  a  sum- 
mary way  as  frivolous  and  vexatious,  as  the 
motion  gave  rise  to  a  question  that  required 
consideration,  namely,  whether  the  order  staying 
the  proceedings  in  the  former  action  was  equiva- 
lent to  a  judgment  for  the  defendants. 

On  the  6th  Sept.  1894  Joshua  Jones,  a  mortgagor, 
brought  an  action  for  redemption  against  his 
mortgagees,  Wickham  Flower  and  Charles 
Hopkinson,  in  respect  of  a  large  estate  in  New 
Zealand.  In  that  action  the  plaintiff  charged 
the  defendant  Flower  with  having,  as  the  plain- 
tiff's solicitor,  agreed  to  purchase  the  property 
for  himself,  and  asked  for  a  declaration  that, 
npon  payment  by  him,  the  plaintiff,  to  the  defen- 
dants of  the  money  advanced  by  them  to  him, 
the  defendant  Flower  whs  a  trustee  of  the  estate 
for  the  plaintiff;  and  claimed  that,  on  payment 
to  the  defendants  of  what  should  be  found  due  to 
them  on  taking  an  account,  the  defendant  Flower 
might  be  ordered  to  reconvey  the  estate  to  the 
plaintiff ;  and  for  costs  and  damages. 

On  the  6th  Dec.  1894  the  plaintiff  was  adjudi- 
cated a  bankrupt.  Thereupon  his  trustee  in 
bankruptcv,  the  official  receiver,  elected  not  to 
continue  the  action,  which  was  upon  the  applica- 
tion of  the  defendants  unconditionally  stayed  by 
an  order  of  the  court  dated  the  15th  March  1895. 

On  the  9th  July  1895  the  present  action  of 
Bean  v.  Flower  in  respect  of  the  same  estate  was 
commenced  against  the  same  defendants  by 
Greorge  Thomas  Bean,  who  had  purchased  the 
official    receiver's    interest    for   507.    The    relief 


(a)  Imported  by  E.  A.  ScitATCULir,  Eaq.,  B«rriit«r.at-Law. 
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asked  by  the  action  of  Bean  v.  Flower  was  pre- 
cisely the  same  as  that  asked  for  by  the  former 
action  of  Jones  v.  Flower,  but  in  addition  an 
injunction  was  claimed  to  restrain  the  defendants 
from  selling  or  otherwise  disposing  of  the  estate. 

On  the  12th  July  1895  the  defendants  moved 
before  Kekewich,  J.  for  an  order  dismissincr  the 
second  action  "  as  an  abuse  of  the  process  of  the 
«ourt,  and  as  frivolous  and  vexatious."  It  was 
contended  for  the  plaintiff  Bean  that  his  interest 
was  independent  of  that  of  the  fonner  plaintiff, 
Jones,  and  that  the  case,  thei-efore,  was  within 
Bennett  v.  Qamgee  (35  L.  T.  Rep.  764 :  2  Ex.  Div. 

There  was  a  prior  motion  by  the  plaintiff  Bean 
for  an  interim  injunction  to  restrain  the  defen- 
dants from  selling  the  property  on  the  alleged 
-ground  which  formed  the  basis  of  the  former 
■action,  that  the  defendant  Flower,  who  had  aoted 
as  the  plaintiff  Jones's  solicitor,  had  improperly 
bought  the  property  on  his  own  a<?count. 

It  was  decided  by  Kekewich,  J.  {ante,  p.  118) 
that  the  action  must  be  dismissed  with  costs,  the 
law  applicable  to  this  case  being  that  laid  down  by 
Wright,  J.  in  Selig  v.  Lion  (64  L.  T.  Rep.  796 ; 
(1891)  1  Q.  B.  513) ;  and  that,  if  it  were  necessary 
to  decide  between  Bennett  v.  Gamgee  {ubi  aup.) 
and  Selig  v.  Lion  {ubi  sup.),  which  it  was  not,  his 
Lordship  had  no  hesitation  in  following  the  latter 
case. 

The  learned  judge  also,  as  a  consequence  of  bis 
decision,  dismissed  the  plaintiff's  motion. 

The  plaintiff  now  appealed. 

Chester  for  the  appellant. — Kekewich,  J.  decided 
this  case  on  the  authority  of 

Selt^v.Lton,  64L.T.Bep.  796;  (1891)  1  Q.  B.  513. 

But  I  submit  that,  as  the  interest  of  the  plaintiff 
Bean  is  independent  of  the  interest  of  the  plaintiff 
Jones  in  the  former  action,  the  case  comes  within 
the  principle  of 

Bennett  v.  Oamgee,  35  L.  T.  Bep.  764 ;  2  Ex.  Div.  11. 
The  facts  there  are  almost  identical  with  the 
present.  The  election  by  the  trustee  in  bank- 
ruptcy not  to  continue  the  former  action  cannot 
be  pleaded  as  a  bar  to  the  subsequent  action  by 
the  present  plaintiff. 

Benshaw,  Q.C.  and  J.  G.  Wood  for  the  defen- 
dants.—The  election  by  the  trustee  in  bank- 
ruptcy not  to  continue  the  action  bars  anyone 
who  subsequently  becomes  entiUed  through  him 
to  the  same  cause  of  action.  Bennett  v.  Gamgee 
{ubi  sup.)  has  no  application  now  to  any  case 
that  comes  before  the  courts.  The  particular 
section  under  which  it  was  decided  —  viz., 
sect.  142  of  the  Common  Law  Procedure  Act 
1852 — has  been  repealed  since  the  date  of  the 
decision.  It  tnmed  on  the  construction  of  that 
section,  and  has  therefore  nothing  to  do  with  the 
present  case.  What  has  to  be  considered  is  the 
practice  since  the  Judicature  Acts : 

Order  XVII.,  rt.  1  and  2  j 

Jackson  v.  The  North-Eattern  Railtcay  Company, 
36  L.  T.  Bep.  779  ;  5  Ch.  Div.  844  ; 

Warder  v.  Saundern,  47  L.  T.  Bep.  475 ;  10  Q.  B. 
Div.  114. 
The  law  on  the  question  of  election  is  summed  up 
by  Lord  Blackburn  in 

Scarf  V.  Jardine,  47   L.  T.  Bep.  2.'.8  ;  7  App.  Cas. 
345,  at  p.  360. 
Chester  replied. 


LiNDLEY,  L.  J. — I  think  that  the  action  ought 
not  to  be  dismissed  in  a  summary  way  as  being 
"  frivolous  and  vexatious."  The  motion  g^ves  rise 
to  a  very  difficult  question  which  requires  con- 
siderable investigation,  viz.,  whether  the  order 
staying  the  proceedings  in  the  former  action  i» 
equivalent  to  a  judgment  for  the  defendants 
absolutely  dismissing  the  action.  I  have  great 
doubt  whether  the  present  action  is  not  maintain- 
able. I  do  not  say  that  it  is,  for  that  is  a  question 
which  the  court  will  not  at  present  decide.  But 
having  i-egard  to  that  question,  to  dismiss  the 
action  in  this  way  as  "  frivolous  and  vexatious " 
is  going  a  great  deal  too  far.  The  order  must  b« 
discharged,  and  the  appeal  allowed,  with  costs. 

LoFES  and  Rioby,  L.JJ.  concurred. 

Chester  was  then  heard  upon  the  appeal  against 
the  refusal  of  the  plaintiff's  motion  for  an  injunc- 
tion. 

Benshaw,  Q.C.  and  J.  G.  Wood,  for  the  defen> 
dants,  were  not  called  upon  to  argue. 

LiNDLEY,  L.J. — The  legal  estate  in  the  pro- 
perty is  in  the  defendants  or  one  of  them ;  the 
plaintiff  has  only  an  equitable  interest,  subject 
to  what  is  due  to  the  defendants.  The  defen- 
dants desire  to  seU  the  property  in  order  to  obtain 
payment  of  what  is  due  to  them,  and  the  court  i» 
asked  at  the  last  moment  to  stop  the  sale  without 
imposing  any  terms.  It  is  an  application  that 
cannot  be  entertained,  and  the  appeal  must  be 
dismissed  with  costs. 

Lopes  and  Rioby,  L.JJ.  concurred. 

Order  varied. 

Solicitor  for  the  appellant,  John  M.  Mitchell. 

Solicitors  for  the  respondents.  Flower,  Nussey, 
and  Fellowes. 


Wednesday,  July  17. 

(Befoi-e  LiNDLEY,  Lopes,  and  Rioby,  L.JJ.) 

Van  Jjel  v.  Hoensey.  (a) 

APPEAL  PEOM  the  CHANCEEY  DIVISION. 

Mandatory  injunction — Interlocutoi^j  applicatio)* 
— Intended  action — Notice — Evasion  of  service 
of  writ. 

On  the  23rd  May  the  plaintiffs  wrote  to  tlie  defen- 
dant objecting  to  a  building  which  he  was  erect- 
ing as  interfering  loith  their  ancient  lights.  On 
the  24th  May  the  plaintiffs  commenced  an  action 
to  restrain  the  erection  of  the  building.  The 
defendant  evaded  service  of  the  writ  till  the 
28th  May,  when  an  order  was  made  for  substi- 
tuted service,  and  the  writ  was  then  duly  served. 
Between  the  24tA  and  the  28th  May  the  defendant 
actively  proceeded  with  the  building,  and  com- 
pleted the  gable  to  its  full  height.  Kekewich,  J. 
granted  an  interlocutory  mandatory  injunction 
in  respect  of  so  much  of  the  building  as  had 
been  erected  between  the  24th  and  the  2Sth  May- 
The  defendant  appealed. 

Held,  that,  although  the  defendant  had  not  bee» 
served  with  the  writ  before  the  28th  May,  he 
knew  that  an  action  would  be  brought  ana  had 
evaded  the  process  of  the  court ;  ana  that  there- 
fore the  ease  came  within  the  principle  of 
'Daniel  v.  Ferguson  (1891)  2  Ch.  27),  and  the- 
injunction  was  properly  granted. 

Decision  of  Kekewich,  J.  affirmed. 

(a)  Baported  bj  E.  A.  Sckatcblby,  Esq.,  BatTiater.«i4AW. 


Digitized  by 


Google 


Not.  23,  1895.] 


THE  LAW  TIMES. 


[Vol.  LXXm.-373 


Ct.  of  App.] 


Van  Joel  «.  Hosnset. 


[Ct.  of  App. 


On  the  23rd  May  1895  the  plaintiffs  H.  Yan  Joel 
the  owner  and  A.  6.  Johnson  the  tenant  of  a 
certain  house  sent  a  letter  through  their  solicitors 
to  the  defendant  objeciang  to  his  rebuilding  his 
house  on  the  opposite  side  of  the  street  to  such  a 
height  as  to  obstmct  the  ancient  lights  of  the 
plaintiffs'  house ;  and  threatening  that  if  he  per- 
aiated  an  action  would  be  brought  to  restrain  bim. 
On  the  24th  May  the  defendant's  clerk  called 
on  the  plaintiffs,  out,  as  he  would  give  no  pro- 
mise to  desist  from  the  building,  he  was  told  that 
a  writ  would  be  forthwith  issued. 

On  the  afternoon  of  the  same  day  the  writ  in 
this  action  was  issued,  and  the  plaintiffs  endea- 
voured to  serve  it  on  the  defendant,  but  he  kept 
out  of  the  way  and  evaded  the  service  of  the 
writ  until  the  2Sth  May,  on  which  day  the  plain- 
tiffs obtained  an  order  for  substituted  service, 
and  the  writ  was  in  that  way  served. 

Between  the  24th  and  the  28th  May  the  defen- 
dant actively  proceeded  with  his  building,  but  it 
did  not  appear  that  he  employed  additional  work- 
men to  expedite  the  work.  On  the  30th  May  the 
gable  of  the  house  was  completed  to  its  full 
height,  and  according  to  the  evidence  of  the 
plaintiffs  it  materially  interfered  with  their 
ancient  lights. 

On  the  30th  May  the  plaintiffs  obtained  an 
interim  injunction  for  a  few  days,  and  on  the 
11th  July  Kekewich,  J.  granted  an  interlocutory 
injunction  till  the  trial,  restraining  the  defendant 
from  erecting  his  building  so  as  to  obstruct  the 
plaintiffs'  ancient  lights,  and  from  permitting  so 
much  of  the  new  gable  as  had  been  built  on  and 
after  the  24th  May  from  remainini;  as  built,  the 
portion  to  be  puUed  down  being  defined  by  a  red 
line  on  a  photograph. 

From  that  decision  the  defendant  by  leave  now 
appealed. 

Buckley,  Q.C.  (with  him  Ashton  Cross)  for  the 
appellant. — No  reported  case  has  gone  so  far  as 
to  decide  that  a  defendant  on  an  interlocutory 
motion  can  be  ordered  to  pull  down  a  bmlding 
imless  it  has  been  erected  in  defiance  of  the  order 
of  the  court.  In  the  present  case  the  defendant 
did  not  disobey  the  order  of  the  court.  He  had 
no  notice  that  the  plaintiffs  intended  to  apply  for 
an  interlocutory  injunction,  nor  did  he  hurry  on 
the  building  by  employing  ezti-a  workmen  so  as 
to  take  an  unfair  advantage  of  the  plaintiffs. 
The  order  of  Kekewich,  J.  is  wrong,  and  ought  to 
be  discharged.  There  is  no  reason  for  the  inter- 
vention of  the  court,  for  the  plaintiffs  cannot  be 
injured  by  the  continuance  of  the  building  till  the 
trial  of  the  action,  and  the  defendant  is  willing  to 
give  an  undertaking  to  do  nothing  until  then. 

Curtis  Price  {Chaham  Hastings,  Q.C.  with  him) 
for  the  respondents. — Although  the  defendant  had 
po  written  notice  of  the  service  of  the  writ  or  of 
the  plaintiffs'  intention  to  apply  for  an  inter- 
locutory injunction,  yet  he  Knew  that  they 
intended  to  issue  a  writ,  and  he  kept  out  of  the 
way  and  evaded  the  process  of  the  court.  His 
conduct  in  truth  amounted  to  contsmpt  of  court. 
The  case  is  governed  by 

Daniel  v.  Fergiuon ;  (1891)  2  Ch.  27. 
[He  was  stopped  by  the  Court.] 

Buckley,  Q.C.  in  reply. — ^I  say  that  Daniel  v. 
Ferguson  (u6t  sup.)  does  not  apply  to  the  present 
case  at  all.  The  facta  there  were  entirely  different, 
and  it  is  therefore  distinguishable.    This  is  not  a 


case  for  an  injunction.   At  the  most  the  plaintiffs, 
can  claim  damages. 

LiNDLBT,  L.J. — It  seems  to  me  to  be  quite- 
obvious  that  there  is  a  cause  of  action  here.  I 
purposely  abstain  from  expressing  any  opinion 
whatever  as  to  whether,  at  the  trial  of  the  action,, 
the  right  course  would  be  to  grant  an  injunction. 
That  depends  on  the  conduct  of  the  plaintiffs.  I 
therefore  say  nothing  about  that.  Kekewich,  J. 
has  granted  an  injunction  to  restrain  the  defen- 
dant from  going  on  with  his  building,  and  haa 
granted  a  mani^tory  injunction  to  pull  down  a 
certain  portion  of  his  building.  What  we  under- 
stand that  Kekewich,  J.  has  £>ne  is  this :  He  has 
made  an  order  to  the  effect  that  the  defendant 
should  pull  down  that  which  he  has  hurried  up 
since  the  24th  May  1895.  Now,  having  regard  to 
the  letter  written  on  the  23rd  May  by  the  plain- 
tiffs' solicitors,  and  having  regard  to  the  affldavitEr 
which  have  been  i-ead  to  us,  the  conclusion  is  irre- 
sistible that  the  building  was  hurried  on  as  fast 
as  the  defendant  could  hurry  it  on  after  the  23rd 
May,  in  order  that  he  might  say  that  he  had  got 
the  building  up.  The  principle  applicable  to  the- 
case  is  that  upon  -n  hich  this  court  acted  in  Dante! 
V.  Ferguson  (1891)  2  Ch.  27),  and  upon  which  I 
shall  always  act — that  is,  that  the  court  will  not 
allow  itself  to  be  imposed  upon  b^  a  proceed- 
ing of  that  kind.  If  builders  will  run  up  a 
building  in  that  way,  they  must  take  the  risk 
of  being  ordered  to  pull  it  down ;  and  the  court 
will  not  be  imposed  upon  by  any  such  proceeding. 
To  that  extent  Kekewich,  J.,  I  think,  was  perfectly 
justified  in  ths  view  which  ha  took;  and  thia 
appeal  must  therefore  be  dismissed,  and  dismissed 
with  costs. 

Lopes,  L.J. — I  am  of  the  same  opinion,  and  I 
think  that  Kekewich,  J.  has  done  that  which  is 
right  in  this  case.  I  desire  to  say  nothing  as  to 
wnat  may  be  the  result  of  the  trial;  that  is  a 
matter  for  the  future.  But  I  have  no  doubt  that 
there  has  been  a  material  diminution  of  light 
coming  to  the  plaintiffs'  house,  and  that  is  the 
cause  of  action.  Now  Kekewich,  J.  has,  I  under- 
stand, granted  an  injunction  to  prevent  the 
defendimt's  building  from  being  further  proceeded 
with  until  the  trial ;  and  he  has  also  granted  a 
mandatory  injunction  that  a  certain  portion  of 
the  building  shall  be  pulled  down.  That  portion 
is  only  the  portion  which  has  been  erected  since 
the  23rd  May.  On  the  23rd  May  a  letter  was 
written  to  the  defendant,  and  I  have  not  the 
slightest  doubt  that  he  did  all  he  possibly  could 
to  evade  the  service  of  the  writ.  The  evidence 
upon  that  subject,  in  my  opinion,  is  conclusive. 
Attempts  over  and  over  again  were  made  to  serve 
him  with  that  writ,  and  excuses  of  all  sorts  were 
made  with  i-egard  to  the  absence  of  the  defen- 
dant. I  am  of  opinion,  therefore,  that  there  was 
an  intention  on  his  part  to  evade  service.  What 
has  been  done  in  tbe  meantime  P  In  the  mean- 
time the  building  has  been  hurried  on.  I  do  not 
mean  to  say  that  an  extra  number  of  workmen 
have  been  put  on — not  anythingio'  that  kind — but 
instructions  beyond  all  question  were  given  to 
the  foreman,  as  the  foreman  states,  to  huny  on 
the  building,  and  to  do  that  in  defiance  of  the 
plaintiffs.  Under  these  circumstances  the  principle 
in  Daniel  v.  Ferguson  {ubi  sup.)  applies  to  this 
case  on  the  ground  which  exists  here,  that  the 
defendant  was  hurrying  on  his  building  in 
defiance   of  proceedings  before  the  court,  and 
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also  in  ajiticipation  of  proceedings  to  be  taken. 
I  think  that  this  appeal,  therefore,  ought  to  be 
dismissed. 

RiGBT,  L.J. — I  am  of  the  same  opinion.  Three 
affidavits  were  filed  on  the  motion  for  substituted 
eerrice.  The  defendant  does  not  say  what  he 
might  have  said,  that  he  was  not  aware  of  those 
affidavits.  It  would  not  be  just,  unless  the  coui-t 
were  satisfied  that  the  defendant  had  seen 
the  plaintiffs'  affidavits,  to  require  any  answer. 
But  the  defendant  knew  very  well  what  the  charge 
was ;  he  attempts  in  a  very  imperfect  manner  to 
meet  it  in  his  own  affidavit.  Mt  impression 
certainly  is,  that  he  had  seen  the  plaintiffs' 
affidavits,  and  that  he  put  forward  the  best 
answer  he  could.  That  is  very  mnch  confirmed 
by  the  fact  that  he  has  allowed  all  this  time  to  go 
by,  and  that  now  when  he  has  had  a  full  oppor- 
tunity of  answering  the  plaintiffs'  affidavits  he 
thinks  it  safer  to  rely  upon  the  answer  which  he 
has  akeadv  made.  If  ne  had  not  received  that 
letter  of  the  23rd  May  he  certainly  would  have 
told  us  so.  I  rather  suspect  he  received  the  letter 
of  the  23rd  May.  But  at  all  events  on  the  24th 
May  he  knew  that  the  court  would  be  applied  to. 
I  think  he  endeavoured  to  put  ofE  the  evil  day  by 
escaping  service,  knowing  all  the  time  that  this 
building  was  being  carried  on  rapidljr.  I  do  not 
say  that  it  has  oeen  carried  on  with  greater 
rapidity  than  it  had  been  during  the  previous 
weeks  ;  but  his  object  was  to  get,  before  the  court 
could  possibly  interfere,  a  position  of  advantage 
in  the  action.  As  regards  the  merits  of  the  case, 
I  say  nothing,  but  a  prima,  facie  case  has  been 
made  out  of  some  injury  to  the  plaintifEs'  light. 
That  being  so,  I  think  that  the  defendant  ought 
not  to  have  run  up  his  building  beyond  the  red 
line  marked  on  the  photograph,  and  that 
Kekewich,  J.  was  right  in  ordering  that  he  should 
pull  it  down.  Appeal  di»mi»sed. 

Solicitoi's  for  the  appellant,  Taunton  and  Dade. 
Solicitoi-8    for   the    respondents,    Yarde    and 
Loader. 


Wednesday,  July  31. 
(Befoi-e  LiNDLET,  Lopes,  and  Bigby,  L.JJ.) 
The    Southeen    Gounties    Deposit    Bank 
Limi^tbd  v.  Rideb  and  Kibkwood.  (o) 
appeal  from  the  chanceby  division. 
Company — Directors — Quoruvi — Besolutionpassed 
at    board   meeting — Irregularity — Validity    of 
resolution  to  vnni-up  voluntarily — BefuscU  by 
court  to  interfere. 

The  notices  convening  the  meeting  at  which  a  special 
resolution  to  wind-up  voluntarily  was  passed  by 
the  shareholders  of  a  company  were  issued  under 
the  authority  of  a  resolution  passed  at  a  meeting 
of  the  board  of  directors  at  which  a  quorum 
was  not  present. 

Six  months  afterwards  the  shareholders  sought  to 
have  the  special  resolution  declared  invalid. 

Held,  that  the  doctrine  upon  which  the  court  had 
acted  since  Fobs  v.  Harbottle  (2  Hare,  461),  as  was 
eimlained  in  Bi'owne  v.  La  Trinidad  (58  L.  T.  Rep. 
137  ;  37  Ch.  Div.  17),  was  not  to  interfere  for  the 
purpose  of  forcing  companies  to  conduct  their 
business    according  to  the  strictest  rules,  where 

{It)  Beported  by  E.  A.  ScaATCBLKT,  Esq.,  Baniater-at-L&w. 


the  irregularity  complained  of  eould  be  set  right 
at  any  m^m,ent ;  and  that  therefore,  in  the  present 
case,  the  court  would  not  interfere,  especially  as 
no  application  to  the  court  had  been  made  until 
six  months  had  elapsed  after  the  passing  of  the 
resolution. 
Decision  of  Stirling,  J.  ajfirm,ed. 

Clause  52  of  the  articles  of  association  of  the 
above-named  company  provided  that  the  number 
of  the  directors,  and  the  names  of  the  first 
directors,  should  be  determined  by  the  subscribers 
of  the  memorandum  of  association. 

Clause  53  provided  that,  until  dii-ectors  were 
appointed,  the  subscribei's  of  the  memorandum 
should  be  deemed  to  be  directors. 

Clause  61  provided  that  the  dii-ectors  might 
determine  the  quorum  necessary  for  the  trans- 
action of  business. 

In  March  1885  all  the  subscribers  of  the  memo- 
randum met  and  appointed  four  persons  as  the 
first  director,  and  resolved  that  three  should 
form  a  quorum. 

In  July  1889  a  meeting  of  two  directors  only 
was  held,  at  which  it  was  resolved  "that  two 
directors  shall  form  a  quorum  at  this  and  future 
meetings  of  the  directors."    After  that  resolution 

r  passed,  namely,  from  1889  to  Jan.  1895,  the 
ipany  had  gone  on  with  two  directors  regularly 
acting  as  a  quorum. 

In  Jan.  1895  a  special  resolution  to  wind-up, 
voluntarily  was  passed  by  the  shai-eholders  of  the 
company. 

It  subsequently  became  known  to  the  share- 
holders that  the  notices  summoning  the  meet- 
ing at  which  the  special  i-esolution  to  wind-up 
was  passed  were  issued  \mder  the  authority  of  a 
resolution  passed  by  two  directors  only. 

An  application  was  accordingly  made  by  the 
shareholders  to  Stirling,  J.  for  a  declaration  that 
the  special  resolution  to  wind-up  the  company 
voluntarily  was  not  validly  passed,  or  to  grant 
an  injunction  restraining  the  defendants  (the 
person  appointed  liquidator  and  the  directors) 
from  carrying  the  resolution  into  effect. 

On  the  24th  July  1895  the  learned  judge  held 
that,  though  thei-e  had  been  some  technical 
irregularities,  they  were  not  sufficient  to  render 
the  resolution  invalid. 

The  plaintiffs  now  appealed  from  that  decision. 

MarteUi  for  the  appellants. — ^The  special  resolu- 
tion passed  for  voluntary  liquidation  was  not 
validly  passed  owing  to  the  invalidity  of  the 
notices  convening  the  meeting,  and  therefore  the 
company  is  not  in  voluntary  liquidation.  I  rely  on 
Harhen  v.  Philips,  48  L.  T.  Kep.  334,  741 ;  23  Ch. 
Div.  14. 
That  c^se  was  distinguished  in 

Browne  v.  La  Tnnidad,  58  L.  T.  Eep.  137 ;  37  Ch. 
Div.  1. 
Sending  out  the  notices  was  not  a  merdy 
ministerial  act,  but  there  was  a  discretion  to  M 
exercised  by  the  directors  under  the  articles  of 
association. 

W.  E.  Vernon,  for  the  respondents,  was  not 
called  upon  to  argue. 

LiNDLEY,  L.J. — [His  Lordship  stated  the  facts 
of  the  case  as  above  set  forth,  and  continued  :] 
The  coiirt  is  asked  to  declare  the  special  resolu- 
tion to  wind-up  voluntarily  an  invalid  one,  or  to 
grant  an  injunction  restraining  the  defendants 
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^m  qanTinj;  it  into  effect.  There  has  been,  no 
4onbt,  an  irregularity.  But  from  1889  to  Jan. 
1895  the  company  has  gone  on  with  two  directors 
acting  as  a  quomm.  The  resolution  to  wind-iip  was 
passed  in  Jan.  1895,  and  no  application  to  the 
<x>iirt  to  declare  it  invalid  was  made  until  July 
last.  I  will  repeat  what  I  said  in  Brovme  t.  La 
jyinidad  (58  L.  T.  Rep.  137,  at  p.  143;  37  Ch. 
Pir.  1,  at  p.  17) :  "  I  think  it  is  most  important  that 
t\te  court  should  hold  fast  to  the  mle  upon  which 
it  has  always  acted,  not  to  interfere  for  the 
porpose  of  forcing  companies  to  conduct  their 
busmess ,  aocording  to  the  strictest  rules,  where 
the  irregularity  complained  of  can  be  set  right  at 
any  moment."  That  is  the  doctrine  upon  .which 
the  court  has  acted  ever  since  the  case  of  Fo»$  v. 
Harbottle  (2  Hare,  461).  I  think  that  the  appeal 
ought  to  be  dismissed. 

'  I/OPE8  and  RiasT,  L.JJ.  concurred. 

Appeal  dismissed. 
Solicitors :  Ashurst,  Morris,  Crisp,  and  Co. 


Aug.  5  and  9. 

(Before  Lindlby,  Lopes,  and  Riobt,  L.JJ.) 

Be  Brown  (a  Lunatic),  (a) 

dBIQIM AL  APPLIOATIOir  TO  THE  LORDS  JUSTICES 
SITTINO  ITS  LUNACY. 

Iiunatie  resident  in  colony  of  Victoria — Property 
in  England — Appointment  of  m,aster  in  lunacy 
of  Victoria  gnardian  and  receiver — Traiwfer 
of  stock—"  Vested  "—Lunacy  Act  1890  (53  Vict, 
c.  5),  a.  134,— Victoria  Lunacy  Act  1890  (54  Vict. 
No.  1113),  ss.  124, 131, 182,  229. 

JB.  had  been  found  a  lunatic  in  the  colony  of  Vic- 
toria, where  she  resided,  and  the  inatter  in 
lunacy  of  that  colony  had  been  appointed 
guardian  of  her  person  and  receiver  of  her 
estate,  and  the  care,  protection,  and  manage- 
ment of  her  property  had  been  remitted  to  htm. 
By  the  Colonial  Lunacy  Act  the  master  was 
empowered  to  take  possession  of  and  administer 
the  estates  of  all  lunatics,  but  the  property  was 
not  vested  in  him,  nor  did  the  Act  provide  for 
the  appointment  of  a  committee. 

^  petitum  was  presented  by  the  m^ister,  by  his 
attorney  in  this  country,  for  an  order  that 
English  stocks  belonging  to  the  lunatic  should  be 
transferred  and  the  dividends  paid  to  him. 

field,  that  sect.  134  of  the  Lunacy  Act  1890  gave 
the  court  a  discretion,  and  that  it  was  not  con- 
fined to  eases  where  the  personal  estate  of  the 
lunatic  had  been  "  vested  "  in  the  strict  technical 
sense  in  a  person  appointed  for  the  management 
thereof ;  that  the  stocks  had  been  vested  in  the 
master  within  the  meaning  of  that  section ;  and 
that  the  order  ought  to  be  made. 

Re  Barlow ;  Barton  v.  Spencer  (57  L.  T.  Bep.  96 ; 
36  Ch.  Div.  287)  considered. 

Bt  an  order,  dated  the  6th  Sept.  1894,  of  the 
Supreme  Court  of , Victoria,  made  in  lunacy  in  the 
matter  of  Grertmde  Emily  Brown,  a  lunatic 
patient,  and  in  the  matter  of  the  Lunacy  Act 
1890  of  the  colony  of  Victoria,  on  the  application 
4jf  the  Innatic's  brother,  it  was  ordered  that  the 
master  in  lunacy  should  examine  G.  E.  Brown, 

y 

'  '  (•)  Baportad  by  E.  A.  SCBATCHLKT,  Eiq.,  Burist«r«t-Lkw. 


and  take  evidence  aa  to  whether  she  was  a  lunatic, 
and  report  thereon  to  the  court. 

The  mastel-  reported  that  she  was  of  unsound 
mind,  and  incapable  of  managing  herself  or  her 
affairs,  and,  by  an  order  of  the  same  court,  dated 
the  27th  Sept.  1894,  the  report  was  confirmed. 

By  another  order  of  the  same  date  the  court 
appointed  T.  P.  Webb,  master  in  equity  and 
master  in  lunacy  of  the  colony  of  Victoria,  guar- 
dian of  the  person  and  estate  of  G.  E.  Brown, 
and  receiver  of  her  estate,  and  by  that  order  the 
care,  protection,  and  management  of  her  propevty 
were  remitted  to  him. 

T.  P.  Webb  appointed  H.  L.  Taylor  his  attorney 
to  receive  the  lunatic's  property  in  the  United 
Kingdom. 

A  petition  was  presented  bv  T.  P.  Webb,  by 
H.  L.  Taylor,  his  attorney,  asking  for  an  order 
that  some  fit  person  should  transfer  to  hiio 
(T.  P.  Webb)  or  his  attorney  certain  securities 
belonging  to  the  lunatic,  and  receive  and  pay  the 
dividends  to  them .  .,,. 

The  securities  in  question  consisted  of 
7522.  9s.  2d.  consolidated  ordinary  stock  of  the 
Midland  Railway  Company,  1042.  consolidated 
ordinary  stock  of  the  London  and  North- Western 
Railway  Company,  and  2602. 2i(  per  Cent.  Consols. 

The  Lunacy  Act  1890  of  the  colony  of  Victoria 
(54  Vict.  No.  1113)  provides  (sect.  124)  that  the 
court  and  the  master  may  make  ordei-s  after  this 
return  of  the  inquisition  for  the  custody  of  the 
person  and  management  of  the  estate  of  the 
lunatic. 

Sect.  131.  The  master  in  lunacy  is  empowei-ed 
and  required  to  undertake  the  management  of  the 
estates  of  all  lunatics  in  Victoria,  and  to  take 
possession  and  care  of,  recover,  collect,  presei-ve, 
and  administer  their  property. 

Sect.  182.  The  master  in  lunacy  is  to  have 
power  with  respect  to  the  estates  of  patients  to 
receive  and  recover  moneys  due,  demise  lands, 
sell  or  convert  into  money  any  real  or  personal 
property,  and  surrender  any  lease,  receive  all 
rents,  income,  and  profits  of  real  or  peraonal 
property,  settle  or  compromise  demands,  i&c. 

Sect.  190.  The  master  in  lunacy  is  to  be  at 
liberty  to  apply  money  in  paying  the  debts  of 
and  maintaining  the  lunatic  and  his  family,'  and 
payment  of  costs  of  management ;  to  invest  the 
patient's  money  in  Government  stock  in  the  nam« 
of  the  treasurer,  and  the  treasurer,  at  the  request 
of  the  master,  may  buy,  sell,  or  transfer  such 
stock. 

Sect.  229.  Where  any  stock  shall  be  standing 
in  the  name  of,  or  shall  be  vested  in,  a  Innatic 
beneficially  entitled  thereto,  the  court  may  order 
some  fit  person  to  transfer  the  stock,  and  to 
receive  and  pay  the  dividends  as  the  court  may 
order. 

Minutes  of  an  order  had  been  drawn  up  by 
the  master  in  lunacy  for  transferring  the  stock 
and  paying  the  dividends  to  H.  L.  Taylor,  but 
the  Lord  Justice  sitting  in  lunacy,  before  whom 
the  application  was  heard,  refused  to  make  the 
order,  having  regard  to  the  decision  in  Be  Barlow; 
Barton  v.  Spencer  (57  L.  T.  Rep.  95 ;  36  Ch.  Div. 
287). 

The  application  was  accordingly  now  renewed 
to  the  Lords  Justices  in  court. 

Befton  Strickland  for  the  applicant.— .The  only 
mode  of  vesting  the  property  of  the  lunatic  is 
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under  the  Lnnacy  Act  1890,  sect.  134.  The 
question  is  whether  the  property  has  been,  in  the 
words  of  the  Act,  "  vested  in  a  person  appointed 
for  the  management  thereof  according  to  the  hiw 
of  the  place  where  he  is  residing."  Tn  the  Colonial 
Lnnacy  Act  the  general  scheme  appears  to  be  that 
the  master  in  lunacy  of  Victoria  ia  to  do  certain 
things  and  to  act  as  the  lunatic's  committee. 
Sect.  124  appoints  the  master  to  be  the  person  to 
take  care  of  the  lunatic.  Sects.  131, 182,  and  229 
of  the  same  Act  confer  upon  him  various  powers. 
I  submit  that  the  lunatic's  property  should  be 
transferred  to  him.  [Lindlet,  L.J. — la  not  the 
master  merely  a  receiver  and  manager  with  power 
to  act  as  such  until  a  committee  is  appointed  F  ] 
There  is  no  specific  provision  for  the  appointment 
of  a  committee,  though  it  is  contemplated  that 
there  shall  be  a  committee.  The  case  of  Be 
Barloto;  Barton  v.  Spencer  (57  L.  T.  Rep.  98;  36 
Ch.  Div.  287),  does  not  seem  to  apply  here,  because 
that  was  a  case  of  a  lunatic  patient,  not  a  lunatic 
so  found  by  inquisition  as  in  the  present  case. 
Though  there  is  nothing  in  the  colonial  Act 
which  says  that  the  lunatic's  pro^rty  shall  be 
vested  in  the  master,  yet  the  duties  he  has  to 
perform  are  such  that  it  is  obviously  contemplated 
that  he  should  have  the  control  of  the  property. 

Cur.  adv.  vult. 

Aim.  8. — The  following  judgment  of  the  Court 
(Lindley,  Lopes,  and  Bigby,  L.JJ.)  was  delivered 
by 

LiNDLET,  L.J. — The  question  which  has  to  be 
decided  in  this  case  is,  whether  this  court,  sitting 
in  lunacy,  has  jurisdiction  under  sect.  134  of  the 
Lunacy  Act  1890  to  order  certain  stocks  and 
shares  standing  in  the  name  of  the  lunatic  to 
be  transferred  into  the  name  of  the  master  in 
limacy  in  the  colony  of  Victoria,  to  be  applied  by 
him  in  the  maintenance  of  the  lunatic.  Sect.  134 
of  the  Lunacy  Act  1890  runs  thus  :  "  Where  any 
stock  is  standing  in  the  name  of  or  vested  in  a 
person  residing  out  of  the  jurisdiction  of  the 
High  Court,  the  judge  in  lunacy,  upon  proof  to 
his  satisfaction  that  the  person  has  been  declared 
lunatic,  and  that  his  personal  estate  has  been 
vested  in  a  person  appointed  for  the  management 
thereof)  according  to  the  law  of  the  place  where 
he  is  residing,  may  order  some  fit  person  to  make 
such  transfer  of  the  stock  or  any  part  thereof  to 
or  into  the  name  of  the  person  so  appointed  or 
otherwise,  and  also  to  receive  and  pay  over  the 
dividends  thereof  as  the  judge  things  fit."  The 
lunatic  in  this  case  is  residing  out  of  the  juris- 
diction of  the  High  Court,  and  has  been  declared 
a  lunatic,  and  the  master  of  the  Supreme  Court 
of  Victoria  has  been  appointed  to  manage  the 
lunatic's  personal  estate.  So  far  there  is  no  diffi- 
culty. But  such  personal  estate  has  not  vested 
in  the  colonial  master  in  the  sense  of  being 
divested  from  the  limatic,  nor  so  as  to  pass  to  the 
master's  successor  in  office,  or  to  his  personal 
representatives,  in  trust  for  the  lunatic  in  case  of 
the  master's  death.  Sect.  134,  it  wUl  be  observed, 
uses  the  word  "vested"  with  reference  to  the 
laws  of  the  country  where  the  lunatic  lives  and 
has  been  declared  lunatic ;  and  if  that  section 
only  applies  where  the  personal  property  of  a 
person  declared  lunatic  by  a  foreign  or  colonial 
court  is  vested  in  the  strict  technical  sense 
attached  to  it  by  the  courts  of  law  in  England,  the 
section  would  not  only  be  inapplicable  to  this  case. 


but  it  will  seldom,  if  ever,  be  applicable  at  aU.    It' 
very  rarely  happens,  if  indeed  it  ever  happens,  that 
foreign  or  colonial  courts  divest    the    personal 
estates  of  lunatics  subject  to  their  jurisdiction, 
and  vest  such  property  in  committees,  curators,  or 
other   officials.     What   is   uanally  done   in  the 
colonies  and  in  foreign  coimtries  is  very  much  the 
same  as  we  do  ourselves.   We  appoint  a  comndttee 
with  power  to  obtain  possession  of  the  lunatic's 
property,  and,  if  necessary,  to  sue  for  and  recover 
any  property  of  the  lunatic  by  proper  process ; 
but  we  do  not  vest  the  lunatic's  property  in  the 
committee  in  the  strict  legal  sense  of  the  word 
"vest."     Neither  do  colonial  or  foreign  courts. 
Unless,  therefore,  the  word  "  vested  "  in  sect.  134 
is  to  be  construed  in  its  wide  sense,  and  not  in 
its  strictly  legal  sense,   so    as   to   include    the 
right  to  obtain  and  deal  with,  without  becoming 
the  actual  legal  owner  of,  the  lunatic's  property, 
the  section    would    become   practically    useless. 
It  is  obviously  the  intention  of  tiie  section  to 
enable  the  judge  in  lunacy  to  hand  over  to  com- 
mittees,  curators,   and    other    persons    properly 
qualified  by  foreign  tribunals,  the  personal  pro- 
perty of  persons  declared  lunatics,  and  subject  to 
their  jurisdiction ;  and  the  section  ought  to  be  so 
construed  as  to  effectuate  and  not  to  defeat  this 
object.    If  now  we  turn  to  previous  decisions  we 
find  that  orders  have  been  made  for  the  transfer 
of  stocks,  funds,  and  securities  to  curators  of 
lunatics  resident  out  of  the  jurisdiction,  namely, 
in  France,  Holland,  and  Scotland,  although  the 
property  of  such  lunatics  was  not  "  vested "  in 
their  curators  in  the  strict  technical  sense  of  that 
expression.    The  following  are  the  cases  referred 
to,  arranged  in  the  order  of  date  in  which  they  were 
decided  :  Be  Stark  (2  Mao.  &  G.  174),  a  Scottish 
case ;  Be  Elias  (3  Mac.  &  G.  234),  a  Dutch  case  ; 
Scott  V.  Bentley  (1  K.  &  J.  281),  also  a  Scottish- 
case  ;  Be  Gamier  (25  L.  T.  Rep.  928 ;   L.  Rep, 
13  Eq.  532),  a  French  case ;  Be  Mitchell  (17  Ch. 
Div.  515),  a  Scottish  case.    Of  these  cases  Scott 
V.  Bentley  {uhi  aup.)  is  the  most  instructive,  as 
the  rights  and  powers  of  Scottish  curators  were 
there  fully  argued  and   carefully  considered  by 
Sir   W.    Page   Wood.      In  Be  Stark   (vbi  sup.), 
and  also  in  Be  Gamier  {uhi  sup.)  the  dividends 
only  were  ordered  to  be  paid    to    the    curator, 
the  court  considering  that  it  had  a  discretion 
in  the  matter,  and  not  being  satisfied  that  an^ 
capital  was  wanted  for  any  immediate  purpose. 
In  Be  Elias   (uhi  sup.),   however,  and  again  in 
Be  Mitchell  (uhi  sup.),  the  capital  was  ordered 
to  be   transferred   to  the  curator  without   any 
security  being  required.      In    Scott  v.  Bentley 
{uhi   sup.)  and   in    Be    Oarnier   {ubi   wtp.)  the 
stock   was  .  in    court,  and  those  cases   did   not 
therefore  tarn  on  the  construction  of  the  Lunacr 
Acts,  but  on  the  rights  and  powers  of  Scottish 
and  French  curators  respectively.    In  Be  Barlmc  j 
Barton  v.  Spencer  (hi  L.  T.  Rep.  95 ;  36  Ch.  Div. 
287),  the  master  in  lunacy  had  been  appointed 
by   the   Supreme   Court  of    New   South  Wales 
under    the     New    South    Wales     Lunacy    Act, 
and    he    applied    for    a    transfer    to    him    of 
the  stock   consisting  of    22492.  188.  New  Three 
per    Cent.    Annuities,    which    belonged    to    the 
lunatic,   which   had    been  paid   into   court   by 
the    trustee   of    the   will    under    the    Tmsteie 
Relief   Act.      The    beneficiary    had    not    been. 
judicially  declared  a  lunatic,  and  the  court  held 
tii-st,  that  the  colonial  master  had  no  absolute 
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right  to  haye  the  whole  sum  tranBfeii-ed  to  him, 
bat  that  thei'e  was  nevertheless  ground  for 
making  such  an  order  as  to  part  of  the  capital, 
namely,  8032.,  and  of  the  future  dividends.  The 
lunatic  in  that  case  was  only  a  patient,  and  had 
not  been  adjudicated  a  lunatic,  and  the  court  felt 
considerable  difficulty  in  making  any  order  at  all 
for  payment  to  the  colonial  master.  But  it  is 
obvious  from  the  judgments  that,  if  the  lunatic 
had  been  judicially  declared  lunatic,  so  that  his 
legal  status  had  been  altei-ed  and  the  master  had 
been  appointed  as  committee,  the  com-t  wonld 
not  have  felt  any  difficulty  in  making  any  order 
which  the  court  thought  proper  for  transferring 
the  annuities  to  the  colonial  master.  That  case, 
however,  did  not  tnm  on  the  Lunacy  Acts  of  this 
country.  So  far  as '  authorities  are  concerned, 
therefore.  Be  Elias  (u6t  mipA  and  Be  Mitchell 
{ubi  tup.)  are  in  favour  of  the  coiu't  having 
jurisdiction  to  order  a  transfer  of  the  lunatic's 
property  in  the  funds  of  this  Government  to  a 
properly  appointed  curator,  although  the  lunatic's 
personal  estate  is  not  actually  vested  in  him  in 
the  strict  legal  sense  according  to  the  law  of  this 
oonntry.  The  colonial  Act  in  this  case  clearly 
gives  the  master  all  the  powers  necessary  to 
enable  him  to  obtain  and  dispose  of  the  stocks 
and  shares  which  we  are  asked  to  order  to  be 
transferred  to  him.  And,  as  we  are  satisfied 
that  the  whole  is  wanted  for  the  maintenance  and 
support  of  the  lunatic,  the  order  prepared  by  the 
master,  and  submitted  to  us  for  appi-oval,  may  be 
made.  Whether,  if  the  whole  were  not  wanted, 
the  colonial  master  wonld  be  entitled  to  have  the 
whole  transferred  to  him  as  of  right  is  another 
matter,  and  need  not  now  be  decided.  Sect.  134 
of  the  Lunacy  Act  of  1890  seems  to  give  the  judge 
in  lunacy  a  discretion.  But,  in  order  to  render 
the  order  right  on  the  face  of  it,  we  propose  to 
state  in  it  that  the  personal  estate  of  the  lunatic 
is  vested  in  the  colonial  master  within  the  mean- 
ing of  sect.  134  of  the  Lunacy  Act  1890.  The 
sections  of  the  colonial  Act  are,  in  our  opinion, 
ample  for  the  purpose.  Application  aUovoed. 

Solicitors    for   the    applicant.   Boy  and  Carl, 
voright. 


Wednesday,  Aug.  7. 

(Before  Lord  Esheb,  M.B.,  Kay  and 
Smith,  L.JJ.) 

Brown,   Shipley,    and    Co.    (apps.)    r.    The 

COMMISSIONEKS        OF        INLAND        BeVENUE 

tresps.).  (o) 

APPEAL  FBOM    THE  QUEEN'S    BENCH     DIVISION. 

Revenue — Stamp — Marketable  security — Promis- 
sory note — Contract  to  give  security — Stamp  Act 
1891  (54  <t  55  Vict.  c.  39),  ss.  82, 122. 

An  instrument  consisted  of  a  promissory  note, 
followed  by  a  statem,ent  that  it  was  one  of  a 
series  of  notes  which  had  been  secured  by  the 
deposit  of  certain  bonds  to  be  held  in  trust, 
■under  an  agreement,  for  the  benefit  of  the  holders 
thereof.  The  instrument  was  made  and  indorsed 
by  a  foreign  railway  ccnnpany,  and  was  issued 
in  England  to  a  purchaser  as  security  for  money 
lent  by  him  to  tne  railway  company.     Some  o 

ia)  Bnported  b;  £.  Mahliy  Suits,  Etq.,  BuTittcr-kt-t4kir. 


the  sei  ies  had  from  time  to  time  been  dealt  with 
on  the  London  Stock  Exchange. 
Held  {reversing  the  judgment  of  the  Queen's  Bench 
Division),  that  the  instrument  was  not  merely  a 
promissory  note,  but  was  a  "  marleetable  security  " 
within  the  Stamp  Act  1891,  and  liable  tf>  stamp 
duty  as  such. 
This  was  an  appeal  from  a  judgment  of  the 
Queen's  Bench  Division  (Grantham  and  Charles. 
JJ.)  npon  a  case  stated  by  the  Commissioners  of 
Inland  Revenue  under  sect.  13  of  the  Stamp  Act 
1891  (54  &  55  Vict.  c.  39). 

The  question  raised  by  the  case  was,  whether  a 
certain  instrument  was  chargeable  with  stamp 
duty  as  a  promissory  note  or  as  a  "  marketable 
security,"  the  duty  in  the  one  case  being  12.  and 
in  the  other  case  102. 
The  following  is  a  copy  of  the  instrument : 
Two  thoassnd  poimda  sterling.  Numbor  101.  Balti- 
more, Md.  Oct.  18,  1893.  For  value  received  we 
promise  to  pay  twelve  months  after  date  to  the  ordec 
of  onraelvea  two  thoasand  poiinda  sterlingr  (2000t.), 
payable  with  interest,  at  the  rate  of  fire  per  oent.  (5% ) 
per  annnm  at  the  office  of  Messrs.  Brown,  Shipley,  and 
Company,  London,  England.  This  note  is  one  of  a 
series  of  notes  amounting  to  four  hundred  and  fifty 
thousand  pounds  sterling,  which  is  secured  by  the  deposit 
ot  First  Mortgage  Gold  Bonds  (prinoipiil  and  interest  of 
which  are  guaranteed  by  the  Baltimore  and  Ohio  Rail- 
road Company),  which  bonds,  or  a  sufficient  amount  of 
the  proceeds  of  them,  if  sold  before  the  maturity 
thereof,  are  to  be  held  in  trust  nnder  an  agreement 
dated  the  7th  Oct.  1893,  made  between  the  said 
railway  company  and  Brown,  Shipley,  and  Company, 
for  the  benefit  of  the  holders  thereof.  The  Baltimors 
and  Ohio  Bailroad  Company.  By  Charles  F.  Mayer, 
President. 

Across  the  face  of  the  instrument  were  printed 
in  red  ink  the  following  words  : 

We  hereby  certify  that  this  note  is  one  of  the  series 
therein  mentioned,  and  is  seonred  by  the  deposit  of  th» 
securities  described  in  the  agreement  therein  referred  to. 
~  Brown,  Shipley,  and  Co. 

These  instrumento  had  all  been  indorsed  in 
America  by  the  railway  company  and  sent  by 
them  to  Messrs.  Brown,  Shipley,  and  Co.,  who 
were  merchante  in  London,  and  by  whom  the- 
instrnments  had  been  subsequently  issued. 

When  presented  to  the  commissioners  the- 
instrument  had  upon  it  a  duly  cancelled  foreign 
bill  stamp  of  the  valne  of  IZ. 

This  insti-ument  and  the  others  of  the  aerie» 
were  handed  by  Messrs.  Brown,  Shipley,  and  Co.. 
in  the  United  Kingdom,  to  various  persons  as 
security  for  money  lent  to  the  i-ailway  company 
and  as  documente  of  title  in  respect  thereof. 

Instruments  of  the  series  had  been  from  time 
to  time  dealt  with  on  the  London  Stock  Ex- 
change, but  had  never  been  quoted  in  the  official 
list.  All  the  instruments  were  duly  paid  at 
maturity. 

The  commissioners  were  of  opinion  that  this 
instrument  was  a  "  mai-ketable  security  "  within 
sect.  82  of  the  Stamp  A<it  1891,  and  was  chai-ge- 
able  under  the  head  "  marketable  security "  in 
schedule  1  of  the  Act  with  the  duty  of  102.,  being 
the  ad  valorem  duty  of  Is.  for  every  102.  of  the 
sum  of  20002.  thereby  secured,  and  tibey  assessed 
the  duty  thereon  accordingly. 

The  Queen's  Bench  Division  (Grantham  and 
Charles,  JJ.)  held  that  the  instrument  was  not  a 
"  marketable  security,"  but  was    a   promissory 
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note,  and  accordingly  reversed  the  decision  of  the 
commisBioners. 

The  Commissioners  appealed. 

By  the  Stamp  Act  1891  (54  &  66  Vict.  c.  39)  it 
is  provided  as  follows : 

Sect.  82.  Marketable  Beoorities  for  the  pnrpoae  of  the 
charge  of  dntgr  thereon  include  .  .  .  (b)  a,  market- 
able seonrity  by  or  on  behalf  of  any  foreign  state  or 
government,  or  foreign  or  colonial  municipal  body,  cor- 
poration, or  company  (hereiiuifter  called  a  foreign 
eeoority),  bearing  date  or  signed  after  the  3rd  day  of 
Jnne  1862 ;  (i.)  which  is  made  or  iasned  in  the  United 
Kingdom,  or  (ii.)  which,  though  originally  igsued  oat  of 
the  United  Kingdom,  has  been  after  the  sixth  day  of 
August  1885,  or  is  offered  for  sobscription  and  given  or 
delivered  to  a  subscriber  in  the  United  Kingdom :  or 
(iii.)  which,  the  interest  thereon  being  payable  in  the 
United  Kingdom,  is  assigned,  transferred,  or  in  any 
manner  negotiated  in  the  United  Kingdom. 

Sect.  122.  In  this  Act  .  .  .  the  expression  "  mar- 
ketable security  "  means  a  security  of  such  a  description 
as  to  be  capable  of  being  sold  in  any  stock  market  in 
the  United  Kingdom. 

The  Attomey.General  (Sir  R.  E.  Webster,  Q.C.) 
and  Banckwertg  for  the  Commissioners.— The 
document  contains  a  promissoiT'  note,  but  it  also 
contains  something  more  than  that.  It  entitles 
the  holder  to  claim  a  share  in  certain  bonds  which 
are  held  in  trust  by  Messrs.  Brown,  Shipley,  and 
Co.  The  real  question  is  as  to  the  effect  of  the 
words  which  follow  the  actual  promissory  note. 
If  a  document  consisting  of  those  words  alone 
would  constitute  a  marketable  security,  the  addi- 
ion  of  a  promissory  note  will  not  make  it  less  a 
marketable  secnrity.  A  document  consisting 
merely  of  the  last  words  of  this  instrument  would 
be  one  on  which,  in  equity,  the  holder  could  sue 
without  needing  any  further  document.  To  say 
that  the  instrument  is  a  promissory  note  is  to 
^ve  no  effect  to  the  last  words  of  it.  It  is  to 
treat  it  as  of  a  value  depending  simply  upon  the 
credit  of  the  railway  company.  This  instrument 
may  not  be  a  security  in  the  strict  legal  sense 
of  the  word,  but  possession  of  it  passes  to  the 
holder  a  right  of  action  to  claim  the  benefit  of  the 
deed  of  trust  mentioned  in  it ;  and.  as  it  is  the 
proof  of  a  claim  to  a  security,  it  is  to  l>e  treated 
as  a  security : 

Rota  V.  The  Army  and,  Ifavji  Botel  Compnuv,  55 
L.  T.  Bep.  472  ;  34  Ch.  Div.  43. 

[Kay,  L.J. — That  decision  followed  the  rule  laid 
down  by  Turner,  L.J,  in  Be  Strand  Mvsic  Hull 
Company  (13L.  T.  Rep.  177 ;  3  De  G.  J.  &  S.  147 1.' 
The  expression  "  marketable  security "  used  in 
this  Act  is  very  wide,  and  should  receive  a  wide 
interpretation.  This  instrument  is  very  much  in 
the  same  form  as  the  debentures  in 

Rose  V.  The  Army  and  Kary  HutH   CVwjKOiy  (vbi 

«!/p.). 

The  expression  "  debenture  "  has  no  definite  legal 
meaning : 

Edmonds  v.   The  Blaiita  Fiirnciiv    C'jmpi'.ny.  o~ 

L.  T.  Bep.  139  ;  36  Ch.  Div.  215  ; 
Levy  V.  The  Abercorris  Slateand  Sloft  Coriinauy.  58 
L.  T.  Eep.  218  ;  37  Ch.  Div.  2C(». 
The  instrument  is  one  capable  of  l)eing  Iwuglit 
and  sold  on  the  Stock  Exchange,  because  many 
of  this  series  have  in  fa'it  been  so  bought  and  sold 
in  London : 

The  Teias  Land  and  Cattle  Compuny  Limited  v. 
The  Commisaionera  of  Inland  Bereujie,  IG  Ct.  cf 
Sess.  Caa.,  4th  series,  69 ;  26  Sc.  L.  Eep.  4P. 


Bre^nner  (with  Finlay,  Q.C.)  for  Messrs.  Brown, 
Shipley,  and  Co. — This  instrument  is  a  promisaory 
note.  It  is,  therefore,  only  liable  to  stamp  duty 
as  such.  It  is  a  "  promissory  note  "  within  too 
definition  of  those  words  in  the  Bills  of  Exchange 
Act  1882  (45  &  46  Vict.  c.  61),  s.  83,  and  not  the 
less  so  because  there  is  added  to  it  a  statement 
that  security  for  its  payment  has  been  lodged 
with  someone.  See  sub-sect.  3,  and 
Fancourt  v.  Thome,  9  Q.  B.  312. 

The  latter  part  of  the  instrument  is  a  mere  state- 
ment of  what  has  been  done  as  to  the  deposit  of 
gold  bonds.  It  creates  no  contract,  and  is  no 
part  of  the  contract  contained  in  the  promissory 
note. 

Lord  EsHBB,  M.R. — The  stamp  which  the 
Stamp  Act  1891  i-equires  to  be  placed  on  certain 
documents  can  only  be  in  respect  of  that  which 
appears  on  the  face  of  the  document  itaelf  without 
reference  to  any  other  document,  and  the  question 
in  this  case  therefore  is,  whether  there  is  anything 
on  the  face  of  this  instrument  to  bring  it  within 
the  description  of  "  marketable  security "  which 
the  Stamp  Act  inquires  to  be  stamped.  The  first 
part  of  tkis  document  is  no  doubt  a  promissory 
note.  It  is  an  unconditional  promise  to  pay  a 
certain  sum  of  money,  and  it  is  made  in  respect 
of  money  that  has  been  advanced.  But  there  is 
something  more  than  this  in  the  document.  It 
has  been  argued  that  this  something  more  ia 
nothing  but  a  statement  and  representation  by 
the  company.  But  does  it  not  carry  with  it  a 
promise  ^  The  representation  was  made  by  the 
company  with  the  intention  of  inducing  some 
person  to  purchase  the  document  relying  on  the 
representation  that  he  would  have  security  for 
his  loan  in  the  bonds  that  had  been  deposited. 
That  amounts  to  a  contract  with  the  purchaser 
that  that  right  to  the  security  will  be  given  to 
him.  The  document,  therefore,  is  not  merely  a, 
promissory  note.  It  contains  besides  the  pro- 
missoij  note  a  contract  that  the  holder  shall  have 
the  securitv  mentioned  in  it.  Then  in  my  opinion 
it  is  clearly  a  "  security."  The  next  question  is 
whether  it  is  a  "  marketable  security  ?  "  I  adopt 
the  explanation  of  those  words  which  was  given 
by  Lord  Shand  in  The  Texas  Land  and  Cattle 
Company  Limited  y.  The  Commissioners  of  Inland 
Revenue  {ubi  $tip.).  They  mean  a  document 
treated  on  the  Stock  Exchange  as  a  thing  capable 
of  being  bought  and  sold.  This  document  comes 
within  that  explanation,  and  is  therefore  liable  to 
stamp  duty  as  a  "marketable  security."  The 
appeal  must  be  allowed. 

Kay,  L.J. — I  entirely  agree.  The  question  is 
whether  this  document  is  a  "  marketable  security" 
within  the  Stamp  Act  1891.  The  Act  provides  for 
the  stamping  ol  promissoiy  notes,  debentures, 
mortgages,  and  marketable  securities.  Sects.  S2 
and  122  explain  the  meaning  of  the  expre«sion 
'•  marketable  security."  Now  the  document  in 
question  clearly  contains  a  promissory  note.  But 
that  is  not  all.  It  goes  on  to  state  that  it  is  one 
of  a  series  of  notes  secured  bv  the  deposit  of 
First  Mortgage  Gold  Bonds,  which  bonds,  or  a 
sufficient  amount  of  the  proceeds  of  them  if  sold 
before  the  maturity  of  the  document,  are  to  be 
held  in  trust  for  the  benefit  of  the  holders  thereof. 
The  document  is  signed  by  the  president  of  the 
company,  and  indorsed  before  being  issued.  Now 
what  is  the  meaning  of   the  latter  part  of  the 
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dooument  ?  Is  it  not  a  contract  to  give  the  pnr- 
chaaer  of  it  a  certain  security  P  It  is  a  statement 
tiiat  anyone  buying  the  document  shall  have  the 
security  which  is  described  in  it,  and  a  purchaser 
will  not  have  any  right  to  the  security  except 
under  the  words  which  are  upon  the  face  of  the 
document.  Therefore  the  words  upon  the  face  of 
the  document  are  a  contract  with  the  purchaser 
that  he  is  entitled  to  share  in  the  security  therein 
mentioned.  In  the  case  of  ordinary  debentures 
oontaining  a  promise  to  pay  and  a  charge,  the 
holder  when  the  principal  becomes  due  is  entitled 
to  bring  an  action  to  enforce  the  charge  given  by 
the  document.  In  Ross  v.  The  Army  and  Navy 
Hotel  Company  {ubi  sup.)  the  debentures  con- 
tained a  condition  which  declared  that  "the 
holders  of  the  debenture  bonds  of  this  issue  are 
entitled"  to  the  benefit  of  a  certain  indenture. 
The  covering  deed  was  held  to  be  void  under  the 
Bills  of  Sale  Act  1882,  but  the  court  held  also 
that  the  debentures  contained  on  their  face  that 
which  amounted  to  an  equitable  conti-act  to  give 
a  charge  upon  all  the  property  of  the  company, 
and  that  that  contract  should  be  carried  into  effect. 
In  the  present  case  we  have  not  to  deal  with  any 
void  instrument.  There  is  a  contract  on  the  face 
of  the  document  to  give  the  holder  a  share  in  a 
certain  security  consisting  of  bonds  which  have 
been  deposited  with  Messrs.  Brown,  Shipley,  and 
Co.  The  document,  besides  containing  a  pro- 
missory note,  contains  a  contract  giving  a  security, 
and  therefoi-e  is  a  secuidty.  Then  comes  the 
question  whether  it  is  a  "  marketable  security." 
By  sect.  122  that  expression  means  a  security  of 
such  a  description  as  to  be  capable  of  being  sold 
in  any  stock  market  in  the  United  Kingdom. 
Some  of  these  documents  have  in  fact  been  sold 
on  the  London  Stock  Exchange.  They  are,  there- 
fore, "marketable  securities  within  the  Stamp 
Act  1891,  and  the  appeal  must  be  allowed  I  may 
add  that  the  case  oi  Boss  v.  The  Army  and  Navy 
Sotel  Company  {ubi  sup.)  was  not  cited  in  the 
argument  before  the  Divisional  Court. 

SuiTR,  L.J. — ^I  am  of  the  same  opinion.  The 
ratio  decidendi  of  the  Divisional  Court  is  con- 
tained in  the  judgment  of  Charles,  J.  He  says : 
"If  I  had  been  able  to  come  to  the  conclusion 
that  the  latter  part  of  this  document  did  con- 
stitute some  contractual  relation  between  the 
holder  of  the  note  and  the  railway  company, 
different  considerations  might  have  been  appli- 
cable; to  my  mind,  however,  the  latter  part  is 
nothi  ig  more  than  a  notice  to  the  holders  of  this 
promissory  note  that  it  has  been  secured  in  the 
manner  therein  specified,  and  does  not  constitute 
any  additional  promise  on  the  part  of  the 
makers."  That  is  the  foundation  of  his  judg- 
ment, and  I  cannot  agree  with  it.  The  first  part 
of  the  document  is  a  promissory  note,  but  the 
question  is  whether  the  rest  of  it  is  not  something 
more  than  a  mere  notice.  It  seems  to  me  to  be  a 
representation  that,  if  anyone  will  advance  20002. 
to  the  company,  he  shall  have  as  security  for  the 

Sromissory  note  a  right  to  share  in  cei-tain  bonds 
eposited  with  Messrs.  Brown,  Shipley,  and  Co., 
in  trust  for  the  holders  of  the  series  of  notes. 
That  is  a  i-epresentation  made  to  induce  persons 
to  lend  money  to  the  company,  and  by  it  a  conti-act 
luts  been  made  with  those  persons  who  have  lent 
money  relying  upon  it.  Therefore  the  latter  part 
of  the  document  clearly  amounts  to  a  "  security." 
Theae  docnmenta  have  been  shown  to  have  been 


dealt  in  on  the  Stock  Exchange,  and  they  are  there- 
fore "marketable  securities  within  sect.  122  of 
the  Act.    The  appeal  must  be  allowed. 

Appeal  allowed. 

Solicitors  for  the  company,  Ashurst,  Morris, 
Crisp,  and  Co. 

Solicitor  for  the  commissioners.  Solicitor  of 
Inland  Bevenue. 


HIGH    COURT    OF   JUSTICE. 

CHANCERY  DIVISION. 

Monday,  Oct.  28. 

(Before  Nokth,  J.) 

Be  GoODALL;  Goodall  v.  Goodall.  (n) 

Bevenue — Probate  duty — Option  to  purchase  freb- 
holds  given  in  partnership  articles — Death  of 
owner  of  freehoMs  viho  was  also  senior  partner 
— Freeholds  purchased  from  trustee  of  oiener'a 
will,  not  uncCer  option  contained  in  partnership 
articles — No  conversion  at  death  of  oumer. 

A  father,  about  to  enter  into  partnership  with  his 
two  sons,  leased  the  property  of  which  lie  was 
the  owner,  whick  was  partly  freehold  and  partly 
leasehold,  and  in  and  upon  whieh  the  business 
was  carried  on,  to  his  two  sons ;  atid  the 
partnership  articles  contained  a  declaration 
that  the  sons  were  trustees  of  the  lease  for  the 
firm,  and  also  an  option  enabling  the  firm 
to  purchase  the  builaings  and  property  at  a 
certain  price  to  be  exercised  within  six  months 
from  the  death  of  the  father.  Subsequently  a 
deed  was  executed  between  the  father  and  sons 
which  altered  the  price  fixed  by  the  partnership 
articles,  but,  subject  to  that  alteration,  confirmed 
the  option  to  purchase  given  by  them.  The 
father  then  died,  leaving  a  will  which  provided 
that  the  period  of  six  months  vjithin  lohich  the 
option  to  purchase  given  by  the  partnership 
articles  was  to  be  exercised,  should  be  extended 
to  three  years.  The  firm  did  not  exercise  the 
option  to  purchase  within  six  months  from  the 
father's  death  given  by  the  partnership  articles ; 
but  after  the  expiration  of  that  period,  and 
within  three  years  from  the  father's  death,  they 
purchased  the  property  from  the  trustee  of  the 
father's  will  upon  a  condition  not  contained 
either  in  the  partnership  articles  or  the  will, 
that  the  purchase  m,oney  should  remain  on  mort- 
gage of  the  property. 

Held,  that  probate  duty  was  not  payable  on  the 
purchase  money  of  the  freehold  part  of  the  pro- 
perty, as  such  part  could  not  be  regarded  as 
conv&rted  into  personalty  at  the  death  of  the 
father,  since  the  purchase  thereof  was  not  made 
under  the  option  to  purchase  given  by  the 
partnership  articles. 

On  the  17th  Oct.  1889  Josiah  Montague  Goodall, 
and  his  two  sons  Montague  Goodall  and  Mortimer 
James  Goodall,  entered  into  a  partnership  in  the 
business  of  manufacturing  stationei-s,  to  be 
cai-ried  on  at  the  Camden  Works,  under  articles 
of  partnership  which  provided  by  art.  -t  (inter 
alia)  that 

The  premises  and  buildinf^  known  as  the  Camden 
Works  are  partly  of  freehold  tenure  and  partly  leaae- 


(a)  Beported  by  J.  TnusiBAJl,  Eaq.,  BotrUter  nt-Law, 
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bold,  and  are  the  private  property  of  the  said  Josiah 
Montague  Goodall,  who  has  by  an  indenture  bearing 
«Ten  date  with  these  presents  demised  the  same  to  the 
said  Montague  Goodall  and  Mortimer  James  Ooodall 
for  the  term  of  twenty -one  years  at  the  annual  rent  of 
20001.,  and  subjeot  to  the  covenants  and  conditions 
therein  contained,  and  on  their  part  to  be  observed  and 
performed.  The  said  Montagae  Goodall  and  Mortimer 
James  Goodall  are  hereby  declared  trostees  of  the  said 
lease  for  the  firm,  and  it  is  hereby  agreed  that  if  the 
firm  shall  be  desirous  of  purchasing  the  reversion  in  fee 
simple  of  the  said  Josiah  Montague  Goodall  in  such  part 
of  the  said  premises  as  is  of  freehold  tenure,  and  the 
unexpired  residue  of  the  term  of  years  granted  in  such 
part  of  the  said  premises  as  is  of  leasehold  tenure, 
anbject  to  the  rent  end  lessees'  covenants  reserved  by 
and  contained  in  respect  of  the  last-mentioned  premises 
by  the  lease  nnder  which  the  said  Josiah  Montague 
Goodall  holds  the  same,  at  the  price  of  27,0001.,  and 
phall  within  six  months  from  the  death  of  the  said 
Josiah  Montague  Goodall  give  to  the  trustees  of  his 
will,  or  one  of  them,  a  notice  in  writing  to  that  effect, 
then,  and  in  such  case  the  persons  then  constituting  the 
firm  shall  be  deemed  the  purchasers  of  the  freehold 
and  leasehold  reversions  to  the  premises  aforesaid  at  the 
price  of  27,000{.,  subjeot  to  the  following  conditions 
(namely) ;  firstly,  the  purchase  money  shall  be  paid  and 
the  purchase  shall  be  completed  on  such  one  of  the  quar- 
terly days  appointed  by  the  said  lease  granted  to  the 
«aid  Montague  Goodall  and  Mortimer  James  Goodall  for 
payment  of  rent  as  shall  happen  next  after  the  expira- 
tion of  three  calendar  months  from  the  date  of  such 
notice,  and  if  the  purchase  shall  not  be  completed  on 
that  day  the  firm  shall  pay  to  the  said  trustees  interest 
on  the  said  purchase  money  at  the  rate  of  SI.  per  cent, 
per  annum,  computed  from  that  day  up  to  the  actual 
completion  of  the  purchase. 

At  Tariotis  periods  subsequent  to  the  date  of 
the  partnership  articles  Josiah  Montage  Goodall 
laid  out  considerablo  sums  upon  the  Camden 
Works,  and  a  new  lease  thereof  was  executed  to 
Montague  Goodall  and  Mortimer  James  Goodall 
at  an  increased  rent. 

By  an  indentui-e,  dated  the  26th  Aug.  1892, 
indorsed  on  the  partnership  articles,  and  made 
between  the  same  pai-ties,  it  was  provided  that 
the  partnership  articles  should  be  read  as  if  the 
new  lease  of  the  Camden  Works  had  been  referred 
to  in  art.  4,  and  that  that  article  should  also  be 
varied  by  making  the  purchase  money  of  the 
Camden  Works  30,866^.,  instead  of  27,00OJ..  but 
that  the  option  to  purchase  the  same  should  be 
i-atified  and  confirmed  in  all  other  respects. 
Other  deeds  were  also  executed  altering  the  pro- 
visions of  the  partnership  deed,  but  which  did  not 
affect  the  terms  of  art.  4. 

Josiah  Montague  Goodall  by  his  will,  dated  the 
9th  Aug.  1893,  gave  his  residuary  real  and 
personal  estate  (except  as  therein  mentioned)  to 
trustees  upon  trust  to  sell  in  such  manner  and 
iipon  such  terms  as  they  should  think  fit  ;but 
subject  as  regards  the  Camden  Works  to  the 
option  of  purchase  given  by  the  partnership 
articles),  and  directed  his  trustees,  in  case  the 
"Option  to  purchase  should  not  be  exercised,  to  sell 
the  Camden  Works  under  the  trust  for  sale 
•thereby  given ;  and  the  testator,  after  reciting  that 
>nnder  the  partnership  articles  of  the  7th  Oct.  1889 
the  persons  constituting  the  fii'm  of  Charles 
Goodall  and  Son  had  the  option  for  a  period  of  six 
calendar  months  after  his  death  of  purchasing  the 
Camden  Works  at  the  price  of  30,8662.  proceeded: 

Now  I  hereby  declare  that  such  period  of  six  calendar 
months  shall  be  extended  to  three  years. 


Then,  after  reciting  that  it  was  his  desire  that  at' 
his  the  death  members  of  the  firm  should  also  have 
the  option  of  purchasing  the  fee  simple  of  certain 
property  therein  described  adjoining  the  Camden 
Works,  the  testator  proceeded : 

Now  I  hereby  declare  that,  if  the  members  for  the 
time  being  of  the  said  firm  shall  within  three  years  from 
the  date  of  my  death  give  to  my  trustees  or  one  of  them 
a  notice  in  writing  to  that  effect,  then  and  in  such  case 
the  persons  then  constituting  the  firm  shall  be  deemed 
the  purchasers  of  the  said  premises  at  sush  price  as 
shall  be  fixed  by  a  competent  valuer  to  be  appointed  by 
my  trustees  and  the  said  persons,  but  if  tiiey  cannot 
agree  in  the  choice  of  such  valuer  then  such  valuation 
shall  be  made  by  two  indifferent  persons,  one  to  be  named 
by  my  trustees  and  the  other  by  the  said  persons.  And 
I  declare  that  such  purchase  shall  be  completed  subjeot 
to  similar  conditions  as  are  set  forth  in  the  said  articles 
of  partnership  with  reference  to  the  purchase  of  the 
present  business  premises  of  the  said  firm.  And  whereas 
I  am  desirous  that  the  members  for  the  time  being  of  the 
said  firm  shall  exercise  the  said  options  ;  now  I  hereby 
declare  that,  if  my  said  sons  Montaigne  Goodall  and 
Mortimer  James  Goodall  and  my  son  Beginald  Goodall 
(if  he  is  or  has  elected  to  be  a  member  of  the  said  firm) 
shall  refuse  to  exercise  the  said  option  or  to  purchase 
the  same  additional  premises  hereinbefore  described 
.  .  .  at  a  price  to  be  fixed  as  hereinbefore  prorided, 
the  shares  of  my  son  so  refusing  shall,  notwithstanding 
any  of  the  trusts  and  provisions  hereinbefore  declared  and 
contained,  be  held  by  my  trustees  upon  trust  for  my  wife 
and  other  children  (sons  and  daughters)  who  shall  be 
living  at  my  death,  in  equal  shares. 

The  testator  afterwards  executed  a  codicil  to 
his  will,  but  did  not  alter  the  above-stated  pro- 
visions of  his  will. 

The  testator  died  on  the  15th  Oct.  1893,  and  no 
notice  in  writing  or  otherwise  was  given  on  or 
before  the  15th  April  1894,  when  the  period  of 
six  months  from  his  death  expired,  of  an  inten- 
tion to  exercise  the  option  conferred  upon  the 
firm  by  ai-t.  4  of  thepartnership  articles  to  pur- 
chase the  Camden  Works.  Subsequently  to  the 
28th  May  1894,  however,  the  partners  agreed  with 
the  then  sole  trustee  of  the  testator's  will  to  pur- 
chase the  Camden  Works  for  30,8662.,  and  also 
the  adjoining  premises  for  39002.  on  condition 
that  the  purcnase  money  should  remain  on  mort- 
gage of  the  property;  and  this  purchase  was 
completed  on  the  SOth  June  1894.  In  the  con- 
veyances of  the  property  the  purchase  was 
expressed  to  be  maae  by  agreement  between  the 
trustee  of  the  testator's  wiu  and  the  partners. 

Probate  duty  waa  paid  upon  the  testator's  per- 
sonal estate  including  the  value  of  such  parts 
of  the  testator's  business  premises  as  were  of 
leasehold  tenure,  which  were  valued  at  the  sum; 
of  10,1502.;  but  the  Commissioners  of  Inland 
Revenue  cliumed  that  probate  doty  was  pay- 
able on  the  entire  sum  of  30,8662..  being  the 
purchase  money  of  the  whole  of  the  business 
premises,  both  freehold  and  leasehold,  on  the 
ground  that  such  freehold  premises  were  con- 
verted into  personalty  in  tne  lifetime  of  the 
testator. 

This  summons  was  taken  out  b^  the  sole  trustee 
and  executor  of  the  testator's  will  for  the  deter- 
mination of  the  above  question,  the  defendants 
being  the  testator's  children,  and  the  Commis- 
sioners of  Inland  Revenue. 

Upjohn  for  the  plaintiff. — The  entire  sum  of 
30,8662.  is  not  liable  to  probate  duty.  It  ia  not  a 
sum  which  the  testator  s  executor  would  teke  aa 
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executor,  and  his  right  to  which  would  not  depend 
on  anything  contained  in  the  testator's  will.  It 
is  not  a  sum  recoverable  by  virtue  of  the  probate. 
He  referred  to 

Aitom«y-Oen»rdl  v.  Brunning,  3  L.  T.  Bep.  36  ;  8 
H.  of  L.  Cas.  243,  judgment  of  Lord  Cranworth. 
The  liability  of  property  to  probate  duty  depends 
upon  its  state  at  the  time  of  the  testator's  death, 
which  is  the  time  to  be  considered  in  determin- 
ing the  question  whether  it  is  liable  or  not.  If 
r^ty  be  converted  into  personalty,  the  conver- 
sion must  be  in  the  lifetime  of  the  testator,  and 
not  under  the  provisions  of  his  will  which  takes 
effect  after  his  death.    He  referred  to 

Atlomey-Qenerdl  v.  Hubboclc,  50  L.  T.  Eep.  374 ; 
13  Q.  B.  DiT.  275. 
In  the  present  case  such  part  of  the  premises 
included  in  the  Camden  Works  as  was  the  free- 
hold property  of  the  testator  remained  freehold 
at  the  time  of  his  death,  and  therefore  is  not 
liable  to  probate  duty. 

Vernon  Smith,  Q.O.  and  Vaughan  Hatokina  for 
the  Cktmmissioners  of  Inland  Revenue. — The 
purchase  money  of  the  freehold  portion  of  the 
premises  called  the  Camden  Works  is  liable  to 
probate  duty  as  well  as  the  purchase  money  of 
the  leasehold  part,  because  the  freehold  portion 
must  be  regarded  as  having  been  converted  into 
personalty  before  the  testator's  death.  The  pur- 
chase was  made  under  a  contract  created  by  the 
partnership  articles,  and  the  extension  by  the 
testator's  will  of  the  period  of  the  option  from 
six  months  from  the  date  of  his  deata  to  three 
years  from  that  date  did  not  create  a  new  contract, 
or  make  the  option  a  new  one.  The  conversion  of 
the  freehold  part  of  the  property  dates  from  the 
making  of  the  partnership  articles  by  which  the 
contract  for  the  purchase  was  created,  which  con- 
tract was  afterwards  carried  out.  They  referred 
to  ^ 

Barclay  v.  Ueisenger,  30  L.  T.  Bep.  351. 
Nokth',  J. — I  will  not  trouble  you,  Mr.  Upjohn. 
In  m^  opinion  in  the  present .  case  the  probate 
duty  18  not  payable  on  the  proceeds  of  sale  of  the 
real  estate.  The  testator  was  in  partnership  with 
two  sons  under  articles  of  the  17th  Oct.  1889,  and 
the  4th  clause  of  this  article  provided  that  certain 
premises  partly  freehold  and  partly  leasehold 
therein  fully  described,  which  were  the  private 
property  of  the  testator  and  were  used  for  the 
pniposes  of  the  firm,  should  be  the  subject  of  an 
option  given  to  his  sons,  and  it  is  expressed  in 
this  way :  "  And  it  is  hereby  agreed  that,  if  the 
firm  shall  be  desirous  of  purchasing  the  reversion 
in  fee  simple  "  of  the  testator  "  in  snch  part  of 
the  said  premises  as  is  of  freehold  tenure,  and  the 
nnexpired  residue  of  the  term  of  years  granted  in 
snch  part  of  the  said  premises  as  is  of  leasehold 
tenure  subject  to  the  rent  and  lessees'  covenants 
reserved  by  and  contained  in  respect  of  the  last- 
mentioned  premises  by  the  lease  under  which" 
the  testator  "  holds  the  same  at  the  price  of 
27,000!.,  and  shall  within  'six  months  from  the 
d«ith  of  the  testator  give  to  the  trustees  of 
his  will,  or  one  of  them,  a  notice  in  writing  to  that 
effect,  then  and  in  such  case  the  persons  then 
constituting  the  firm  shall  be  deemed  the  pur- 
chasers of  the  freehold  and  leasehold  reversion  to 
the  premises  aforesaid  at  the  price  of  27,0002. 
snbject  to  the  following  conditions."  Then  the 
partnerabip  articles  go  on  to  state  certain  tei-ms 


as  to  delivery  of  abstract,  payment  of  purchase 
money  and  so  on,  which  I  need  not  go  into  in 
detail.  By  arrangement  between  the  father  and 
the  sons  certain  iterations  were  made  from  time 
to  time  in  the  exact  position  of  matters ;  and 
by  a  deed  of  the  26th  Aug.  1892  it  was  pro- 
vided that  the  sum  of  30,8662.  should  be  the 
price  to  be  paid  instead  of  the  27,000!.,  but 
that  in  all  other  i-espects  the  option  con- 
tained in  the  articles  should  be  ratified  and 
confirmed.  That  is  the  last  material  matter 
which  took  place  in  the  testator's  lifetime. 
Certain  further  modifications  were  made,  but  they 
are  not  important  for  this  purpose.  Then  the 
testator  made  his  will  on  the  15th  Oct.  1893,  and 
in  his  will  he  recited  the  option  contained  in  the 
articles,  as  modified  by  the  deed  of  1892.  He 
stated  that  the  firm  had  the  option,  for  a  period  of 
six  calendar  months  after  his  death,  of  purchasing 
the  business  premises  of  the  firm  at  the  price  of 
30,8662. ;  and  then,  having  accurately  defined  the 
position  of  the  parties  at  that  time,  he  adds: 
"  Now  I  hereby  declare  that  such  period  of  six 
calendar  monuis  shall  be  extended  to  three 
years."  Then  there  is  a  long  recital  with  respect 
to  certain  other  property  adjacent  to  the  business 
premises,  and  apparently  used  with  them ;  and 
then,  after  referring  to  that  other  property,  he 
says :  "  Now,  I  hereby  declare  that,  if  the 
members  for  the  time  being  of  the  said  firm  shall, 
within  three  years  from  Uie  date  of  my  death, 
give  to  my  trustees  or  one  of  them  a  notice  in 
writing  to  that  effect,  then,  and  in  such  case,  the 
persons  then  constituting  the  firm  shall  be  deemed 
to  be  the  purchasers  of  the  said  premises  at  such 
price  as  shall  be  fixed  by  a  competent  valuer,  to 
be  appointed  by  my  trustees  and  the  said  persons," 
and  so  on.  So  he  refers  to  the  existing  option 
under  the  articles  which,  he  says,  shall  be  extended 
to  three  years,  and  to  a  new  option  under  the  will 
as  to  adjoining  premises,  with  respect  to  which 
similar  privileges  are  conferred  upon  the  sons. 
Then  comes  this :  "  And  whereas  I  am  desirous 
that  the  members  for  the  time  being  of  the  firm 
shall  exercise  the  said  options ;  now  I  hereby 
declare  that,  if  my  said  sons "  (the  two  partners 
and  a  third  son  if  he  should  become  a  partner) 
"  shall  refuse  to  exercise  the  said  option  or  to 
purchase  the  said  additional  premises  hereinbefore 
described,  the  shares  of  any  son  so  refusing  shall " 
be  held  on  trust  for  certain  other  persons.  The 
testator  died  in  Oct.  1893,  and  the  option  under 
the  partnership  articles  was  not  exercised  within 
six  months.  Nothing  was  done  at  all  till  after 
the  six  months  had  expired,  and  then  a  verbal 
notice  was  given  of  an  intention  to  exercise  the 
option.  Whether  a  verbal  notice  would  have 
done  or  not  is  not  worth  considering,  because 
there  has  been  subsequently  a  conveyance;  and 
it  may  be  that  that  would  supply  anv  deficiencies 
in  the  notice.  But  it  was  not  until  six  months 
had  expired  that  notice  was  given,  even  verbally, 
that  the  surviving  partners  would  exercise  the 
option.  Some  time  afterwards  the  property  was 
taken  over  by  the  sons.  I  should  say  this :  that,  when 
they  did  give  notice  they  only  gave  notice  that 
they  would  purchase  on  certain  terms  which 
were  not  contained  either  in  the  partnership 
articles  or  in  the  will,  namely,  that  the  pui-chase 
monev  should  be  left  on  mortgage  for  some  time ; 
and  that  appears  to  have  been  done.  Now,  there 
are  three  points  that  might  be  suggested :  first. 
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that  tlie  purchase  ■wgg  made  under  the  option 
contained  in  the  partnership  articles;  secondly, 
that  the  purchase  was  made  under  the  option  in 
the  will;  and  thirdly,  that  the  purchase  was 
made,  as  on  the  face  of  the  conveyances  it  is 
expressed  to  be,  by  af^reement  between  the  trustee 
with  power  to  sell  and  the  persons  purchasing. 
The  question  whether  probate  duty  is  payabw 
depends  upon  the  question  whether  the  option 
under  the  partnership  articles  was  exercised  or 
not.  In  my  opinion  it  clearly  was  not  exercised. 
It  was  an  option  to  be  exemsed  by  notice  in 
writing  to  be  given  within  six  calendar  months 
after  the  testator's  death.  It  was  a  contract 
existing  between  the  parties  at  the  date  of  the 
testator's  death,  and  Lis  estate  was  subject  to 
that  contract.  If  that  contract  was  carried  out 
by  the  exercise  by  the  sons  of  the  option,  the 
conversion  effected  by  the  exercise  of  the 
option  took  effect  from  the  time  at  which  the 
contract  was  made ;  that  is  a  period  antecedent 
to  the  death  of  the  testator.  If,  in  the  events 
which  have  happened,  there  turns  out  to  have 
been  a  contract  subsisting  at  the  death  of  the 
testator  for  the  sale  of  the  property  which  has 
been  since  carried  out,  the  purchase  money  arising 
from  that  sale  is  subject  to  probate  duty.  But 
unless  there  was  some  such  contract  existing  at 
that  time,  there  was  no  conversion  existing  at 
the  date  of  the  testatoi-'s  death;  and  if  there 
was  no  contract  which  resulted  in  a  conversion 
existing  at  the  date  of  the  testator's  death,  a 
trust  for  oonvermon  or  an  option  to  purchase  con- 
tained in  the  will  itself  would  not  make  probate 
duty  incident  to  the  proceeds  of  sale  of  what  was, 
in  that  view,  real  estate  at  the  time  of  the  tes- 
tator's death.  Now,  I  think  it  is  clear  that  there 
was  a  contract  pending  at  the  testator's  death. 
If  it  had  been  carried  out;  if  the  parties  had 
exercised  their  rights  under  it,  there  would  have 
been  a  conversion.  But  when  the  six  months 
expired  after  the  testator's  death  without  the 
notice  required  by  the  articles  being  given,  it  was 
impossible  for  the  sons  then  to  say  that  under  a 
contract  contained  in  the  articles  they  had  any 
right  whatever  in  this  property.  If  at  the  time 
at  which  they  entered  into  the  agreement  with 
the  widow  they  had  any  right,  it  could  only  be  under 
the  will  by  virtue  of  the  provision  contained  in  the 
will ;  and  the  effect  of  th^  extension  of  the  period 
of  option  in  the  will  was.  no  doubt,  a  beneficial 
disposition  by  the  will  in  favour  of  the  members 
of  the  firm.  If  the  value  of  the  property  had 
increased  beyond  the  price  fixed  to  be  paid  for  it, 
the  extent  of  that  excess  in  value  would  have 
been  a  beneficial  interest  given  to  the  members 
of  the  firm  which  they  could  have  taken  if  they 
had  liked.  But  that  would  have  been  a  legacy 
under  the  will,  and  their  right  arising  under  the  will 
could  not  affect  the  question  what  property  there 
was  at  the  moment  of  the  testator's  death  upon 
which  probate  duty  was  actually  payable.  I  have 
abstained  from  expressing  any  opinion  whatever 
upon  the  question  whether  the  sons  did  take 
under  the  option  contained  in  the  will,  or  by  an 
independent  contract  with  the  trustees,  because  I 
have  not  before  me  the  persons  interested  in  that 
question.  However  that  question  would  have  to 
be  answered,  the  result  so  far  as  regards  tbe 
Grown  is  the  same ;  that  the  probate  duty  is  not 
ayable  because  the  property  was  real  estate  at 
he  time  of  the  testator's  death  whoever  took  it 


under  the  dispositions  contained  in  the  will.  In  my 
opinion,  therefore,  the  probate  duty  is  not  payable 
upon  the  proceeds  o£  siole  of  the  freehold  part  of 
the  estate.  There  will  be  a  declaration  that 
probate  duty  is  not  payable  upon  those  proceeds. 
The  general  role  is,  that  the  Commissioners  of 
Inland  Revenue,  appearing  in  an  action  on  the 
question  whether  duty  is  payable  or  not,  get  thor 
costs  if  snccessful,  but  neither  pay  nor  recdve 
costs  if  unsuccessful. 

Solicitors :  Morley,  Shirreff,  and  Co.;  Solicitor  to 
Inland  Revenue. 


Wednesday,  Oct.  3U. 

(Before  Stielino,  J.) 

Be  Dabling  ;  Fabqvhab  v.  DABLiNa.  (a) 

WiU — Construction — Charitable  gift. 

A  gift  "  to  the  poor  and  the  service  of  Ood  "  held 

a  good  gift  to  charity. 
Elizabeth  Caboline  Dabling  made  her  will, 
dated    the    13th    May    1871,    in    the   following- 
terms:  , 

I,  EKzabeth  Caroline  Barling,  desire  that  at  my  death 
all  of  which  I  may  be  possegged,  with  the  exception  of  a 
few  legacieg  I  may  hereafter  make,  shall  go  to  the  poor 
and  the  aerrice  of  God. 

The  testatrix  then  made  bequests  of  various 
legacies  to  charitable  institutions  named  in  her 
will.  She  afterwards  made  a  codicil  to  her  will 
containing  a  bequest  of  an  annuity  and  of  a  sum 
of  money  to  two  several  persons.  The  testatrix 
died  on  the  10th  Feb.  1895,  and  her  will  and 
codicil  were  proved  on  the  9th  Mai-ch  1895.  This 
was  a  summons  by  the  executors  asking  what 
charitable  institutions  were  intended  by  some  of 
the  bequests  contained  in  the  will,  and  for  leave 
to  the  executors  to  distribute  among  certain 
specified  institutions,  and  the  question  arose 
wiether  the  words  of  the  will  set  out  above 
constituted  a  good  charitable  gift. 

Phipson  Beale,  Q.C.  and  Dundas  Gardiner  in 
support  of  the  summons. 

Graham  Hastings,  Q.C.  and  Onsloto,  for  the 
next  of  kin  of  the  testatrix. — This  is  not  a  good 
charitable  gift : 

Budget  v.  Hulford,  W.  N.  1873,  p.  17.5. 
There  the  testator,  after  giving  certain  le^usies  to 
private  persons,  to  charities,  and  to  individualB' 
for  charitable  purposes,  proceeded :  "  The  residue 
of  my  property  ...  to  be  disposed  of  by 
my  executors  in  the  manner  they  judge  most 
eflectual  to  promote  true  religion  in  the  world 
in  genei-al,  and  the  comfort  of  the  servants  of 
Grod  in  particular,  something  after  the  manner 
I  have  made  use  of  in  this  will."  It  was  held 
that  the  gift  of  the  residue  was  void.  They  also, 
referred  to 

Tmcmend  v.  Carxts,  3  Hare,  257. 

Ingle  Joyce  for  the  Attorney-General. — This  i» 
a  good  gift  for  a  charitable  purpose.  It  is  stated 
in  Tudor  on  Charitable  Trusts,  3rd  edit.,  p.  10, 
that  bequests  for  general  religious  purposes,  as 
the  advancement  of  Christianity  among  infidels ; 
for  the  distribution  of  bibles  and  other  relinons 
books,  "  to  be  employed  in  the  service  of  my  Lord 
and  Master,"  for  maintaining  the  worship  ot  CSod, 

(a)  Beported  b;  JOB!)  Sandibson,  Esq.,  BuTist«r.«t-Liiv. 
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or  for  the  spread  of  the  Gospel,  are  good  charitable 
gifts.    See 

Powencourt  t.  Powertcourty  1  HoUoy,  616  : 

Felan  v.  RusmU,  4  Ir.  Eq.  Bep.  701  ; 

Re  Button ;  Stone  v.  Attomey-Oeneral,  28  Ch.  Dir. 
464. 
Toicerseourt  v.  Poicerseourt  is  nearest  to  the 
pi-esent  case.  In  the  latter  part  of  the  will  there 
is  a  good  gift  to  chaiitj,  even  if  the  earlier  part 
be  considered  struck  out.  The  fact  that  legacies 
are  given  is  sufficient  to  pass  the  whole  residue. 
[Stirling,  J. — I  agree  with  Potoerseourt  v. 
JPoweracourt.'] 

IHbdin  for  some  of  the  charitable  institutions 
specifically  mentioned  in  the  will. 

Stirling,  J. — In  this  case  the  testati-ix  com- 
mences her  will  as  follows.  [His  Lordship  read 
the  clause  above  set  out  and  continued :  ].  The 
<luestion  is  whether  that  is  or  is  not  a  good 
charitable  gift.  When  it  is  said  that  it  is  not 
^ood,  the  meaning  is  that  it  includes  under  it 
objects  which  are  not  recognised  by  the  laws  of 
charity.  There  can  be  no  question  that  a  gift  for 
the  benefit  of  the  poor  is  good,  but  it  is  said  that 
that  for  the  '"  service  of  God "  is  not.  It  is 
argued  that  the  "  service  of  God ''  includes  much 
that  Is  not  religious,  and  in  a  sense  that  is  true. 
There  is  an  ancient  document  which  is  sometimes 
recited  where  the  congregation  is  desired  to  pray 
for  the  welfare  of  those  who  serve  God  in  Church 
and  State.  A  distinction  is  there  drawn,  as  the 
persons  are  to  pray  for  those  who  serve  in  State 
us  well  as  Church,  but  equally  the  persons  prayed 
for  are  said  to  serve  God,  and  therefore  in  a 
certain  sense  acts  not  religious  are  done  in  the 
service  of  God.  But  I  luive  to  construe  this 
according  to  the  plain  and  ordinary  meaning  of 
words  used  by  English  testators,  so  that  when 
the  "  service  of  God "  is  spoken  of.  it  must  be 
taken  to  mean  that  service  in  a  religious  sense, 
similar  to  such  services  as  are  refen-ed  to  where 
in  the  document  which  I  have  mentioned  seirice  in 
church  is  spokes  of.  Therefore,  I  come  to  the 
conclusion,  even  if  the  point  were  unaffected  by 
authority,  that  a  gift  to  the  poor  or  for  a  religious 
purpose  is  good.  But  the  point  is  not  without 
authority.  The  same  or  a  similar  question  came 
before  Manners.  L.C.,  in  Ireland  (Fmrer$eottrt  v. 
Powerscowt,  reported  in  1  Molloy,  p.  H16).  There 
the  testator  devised  20002.  per  aimum  out  of 
certain  land  to  trustees  to  be  laid  out  at  their 
discretion,  until  the  testator's  son  came  of  age, 
"  in  the  service  of  my  Lord  and  Master  and,  I 
trust.  Redeemer."  This  was  held  a  good  charit- 
able devise.  The  judgment  of  the  Lord  Chan- 
cellor is  this :  After  referring  to  several  decided 
cases,  he  says,  "  These  cases  prove  that  pious  uses 
Are  a  branch  of  charity  and  as  such  are  recognised 
and  carried  into  effect  in  this  court.  Now,  on 
reading  the  passage  in  question  in  this  will,  can 
anyone  doubt  that  it  means  to  bequeath  20002. 
a  year  to  pious  uses  P  It  has  been  argued  that 
the  service  of  God  includes  our  duty  to  our 
neighbour,  as  well  as  that  to  God,  that  it  involves 
that  great  uncertainty  and  vagueness  which  ren- 
dered the  bequest  void  in  Morice  v.  Bishop  of 
Jhirham.  I  think  otherwise,  and,  considering  the 
words  of  Sir  W.  Grant  in  that  case,  viz.,  that  no 
betiuest  has  been  established  in  England  without 
«itber  the  word  charity  or  some  specific  object 
being  pointed  out,  I  am  of  opinion  that  a  bequest 


to  pious  uses  suf&ciently  designates  a  specific 
object,  and  that  this  cannot  l>e  distinguished  from 
a  beqnest  to  pious  uses."  It  is  disputed  that 
the  gift  is  good ;  but  that  case,  in  my  opinion, 
shows  the  contrary,  and  I  think  it  is  in  point. 
Therefore  I  hold  that  the  estate  is  well  given  to 
charity. 

Solicitors,  H.  W.  Lyall ;  Bell,  Stewards,  May, 
and  Hoie  ;  The  Solicitor  to  the  Treasury ;  Bridges 
and  Co. 


QUEEN'S  BENCH  DIYISION. 

Monday,  July  29. 

(Before  Pollock,  B.  and  Wright,  J.) 

The  British  Insulated  Wire  Compant 
Limited  v.  The  Pbescot  Urban  District 
Council,  (o) 

Local  government — Urban  auihority — Contract  by 
— Omission  of  penaity  clause — Validity  of  con- 
tract—Public HeaUh  Act  1875  (38  &■  39  Viet.  c. 
55),  «.  174,  sub-sect.  2. 

Sect.  174,  sub-sect.  2,  of  the  Public  Health  Act  1875 
etiacts  that  every  contract  made  by  an  urban 
enithority  under  the  Act,  whereof  the  value  or 
amount  exceeds  601.  shall  specify  the  tcork,  Ac.  tobe 
done,  and  "shall  specify  some  pecuniary  penalty 
to  be  paid  in  case  the  terms  of  the  contract  are 
not  duly  performed  :  " 

Beld,  that  the  provisions  of  this  sub-section  are  not 
directory  merely,  but  are  imperative  and  obliga- 
tory, and  that  consequently  a  contract  icithin 
the  subsection,  which  does  not  specify  any 
pecuniary  penally,  is  void  and  cannot  be  en- 
forced against  the  autlwrity. 

Special  case  stated  in  an  action  pursuant  to  the 
order  of  Day,  J. 

On  the  12th  Nov.  1892  an  agreement  was 
entered  into  between  the  Prescot  Local  Board, 
being  the  urban  sanitary  authority  under  the 
Pubuc  Health  Acts  for  the  district  of  Prescot  in 
the  county  of  Lancastei',  of  the  one  part,  and  the 
plaintiff  company  of  the  other  pai-t,  for  the 
efficient  lighting  by  the  plaintiffs  of  the  streets 
within  the  district  of  the  local  board  upon  the 
terms  and  conditions  therein  mentioned. 

The  local  board  was  an  urban  authority  under 
the  Public  Health  Act  1875,  and  the  agreement 
was  a  conti-act  made  under  that  Act,  and  under 
the  Local  Government  Act  1894  the  defendants 
are  the  same  coi-porate  body  as  the  Prescot  Local 
Board  under  a  new  name. 

Under  this  agreement  the  plaintiffs  undertook 
to  efficiently  light,  by  means  of  electricity,  the 
streets,  courts,  and  places  in  the  said  district, 
hitherto  lighted  by  gas,  for  a  period  of  five  years 
from  the  1st  Jan.  1893. 

The  agreement  contained  various  provisions  as 
to  the  number  of  lamps  to  be  provided  by  the 
plaintiffs,  the  places  where  such  lamps  were  to  be 
hxed,  the  worlc  to  be  done  by  the  plaintiffs  in 
connection  with  such  lighting,  and  the  times 
during  which  such  lamps  were  to  be  lighted,  as 
well  as  other  provisions  for  carrying  out  the 
agreement. 

The  local  board  were  Irannd  upon  the  due  and 
regular  performance  of  the  contract  by  the 
plaintiffs  to  pay  to  the  plaintiffs    the    yearly 

(a)  Btporud  b7  E.  Uanlki-  .Smith  an    IC.  W.  Oas,  Baqra.. 
Bacriitrri  at-L»w 
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BTun  of  350^  by  equal  quarterly  instahnents, 
beguming  on  the  let  April  following,  and 
there  was  a  clause  in  the  agreement  that 
if  any  dispute  or  difEerence  should  arise 
touching  or  concerning  the  works  agreed  to 
be  made  and  done,  and  the  malntenanee  and 
supply  of  electric  light  as  aforesaid,  or  touching 
or  concerning  any  other  matter  or  thing  whatso- 
ever relating  to  the  said  work  and  maintenance  or 
the  construction  of  the  contract,  or  any  rights  and 
liabilities  thereunder,  then  such  dispute  or  dif- 
ference should  be  determined  by  arbitra,tion  in  the 
mode  and  with  the  consequences  prescribed  by 
the  Arbitration  Act  1889,  or  any  statutory 
modification  thereof. 

The  agreement  was  in  writing,  and  was  duly 
sealed  with  the  common  seal  of  the  Prescot 
Local  Board,  as  well  as  with  the  seal  of  the  plain- 
tiffs, but  it  contained  no  clause  specifying  any 
pecuniary  penalty  to  be  paid  in  case  the  terms 
of  the  contract  were  not  duly  performed. 

The  plaintifEs  carried  out  the  agreement  by 
supplying  the  electric  light  from  the  Ist  Jan. 
1893  until  the  31st  March  1895,  and  have  been 
paid  the  amounts  payable  in  accordance  with  the 
terms  of  the  agreement  for  the  supply  of  light  to 
the  end  of  the  quarter  ending  on  the  3Uth  June 
1894,  amounting  to  553?. 

The  present  action  was  brought  to  recover 
further  amounts  claimed  to  be  payable  under  the 
contract,  namely,  three  quarterly  payments  of 
871.  10s.  each,  payable  on  the  1st  Oct.  1894,  the 
1st  Jan.  1895,  and  the  1st  April  1895,  together 
with  a  sum  for  extra  lamps,  the  sum  claimed 
being  27SI.  9«.  9d. 

The  pliuntifPs  duly  supplied  the  lights,  &e, 
stipulated  for  by  the  conti-act,  and,  if  the  con- 
tract be  valid  and  binding  ujran  the  defen- 
dants, and  enforceable  against  the  defendants, 
the  plaintiffs  would  be  entitled  to  the  above 
sum. 

The  question  for  the  opinion  of  the  court  was, 
whether  th^  agreement  is  void,  or  not  binding 
upon,  or  not  enforceable  against,  the  defendants, 
by  reason  that  it  did  not  specify  some  pecuniary 
penalty  to  be  paid  in  ease  the  terms  of  the  con- 
tract were  not  duly  performed. 

Arhle  (Lawgon  Walton,  Q.C..  with  him)  for  the 
plaintiffs. — ^The  point  raised  here  is  a  novel  one, 
and  is  whether  the  concluding  words  of  sub-sect. 
2  of  sect.  174  of  the  Public  Health  Act  1875, 
which  require  that  the  contract  shall  specify  some 
pecuniaiy  penalty,  are  imperative,  or  are  merely 
directory.  There  is  no  penalty  clause  in  this 
agreement,  and  it  is  evident  that  it  would  be  a 
most  difficult  thing  to  have  a  penalty  clause  in  a 
case  of  this  kind;  a  penalty  clause  that  would 
be  equally  enforceable,  say,  for  a  total  intei-mp- 
tion  of  the  light  or  for  a  trifling  breach  of  the 
contract,  such  as  the  light  going  out  for  an  hour 
or  so,  and  the  Legislature  could  never  have 
intended  that  every  contract  should,  as  a  mere 
matter  of  form,  contain  a  penalty  that  could 
never  be  enforced  when  it  was  sued  for.  The 
Legislature  could  never  have  intended  that  this 
should  be  an  imperative  direction  and  binding  in 
every  event.  They  must  have  intended  that  it 
was  to  be  merely  a  direction  to  the  local  board  to 
obtain  a  measure  of  liquidated  damages,  and  here 
the  parties  have  adopted  another  measure  of 
Uquidated  damages,  namely,  a  recourse  to  arbitra- 


tion for  the  settling  of  all  disputes  and  the 
amounts  to  be  paid  as  da^ges  in  case  of  a 
breach  of  the  agreement.  Whether  the  earliei- 
words  of  the  sub-section  are  directory  or  not,  w© 
submit  that,  as  regards  the  pecuniary  penalty, 
the  clause  is  merely  a  directory  clause,  and  that 
the  absence  of  the  penalty  does  not  vitiate  the 
contract  or  render  it  void.  The  point  arose  upon 
this  sub-section,  and  was  ai^ed  before  the  Court 
of  Appeal  in  the  case  of  Mellisg  v.  The  Shirley 
Local  Board  (63  L.  T.  B«p.  810, 16  Q.B.Div.  446), 
but  the  court  expressly  abstained  from  giving  any 
opinion  on  the  question,  as  they  decided  the  case 
under  the  193rd  section,  and  it  became  unneces- 
sary to  deal  with  the  point  raised  under  the  174th 
section.  In  Young  v.  The  Mayor,  &c.,  of  Moyai 
Leamington  Spa  (49  L.  T.  Rep.  1,  8  App.  Cas. 
517).  the  House  of  Lords  held  tliat  the  provisions 
of  the  1st  sub-section  are  imperative,  but  there  i» 
no  decision  that  the  provisions  of  this  sub-section, 
are  imperative  also,  and  certainly  Lord  Blackburn 
seems  to  have  considered  it  an  open  question  and 
arguable  that  the  2nd  sub-section  was  only 
directory.  ["Wbioht,  J. — Lord  Bramwell  dis- 
tinctiy  says  that  sub-sect.  2  stands  in  the  same 
position  as  sub-sect.  1].  It  was  argued  there 
that  as  sub-sects.  3  and  4  were  directory,  so  sub- 
sect.  2  might  well  be  directory  also,  and  looking 
at  the  nature  of  the  provision  it  must  be  taken  as 
directory,  though  the  question  has  never  been 
directly  decided.  The  contract  here  is  not  void, 
and  we  are  entitled  to  recover  the  amount  due  for 
the  supply  of  light  already  furnished.  The  case& 
of  Nowell  V.  The  Mayor,  &c.,  of  Worcester  (9  Ex. 
457),  and  The  Attorney -General  v.  OaskiU  (47 
L.  T.  Hep.  566,  22  Ch.  Div.  537),  were  also  referred 
to. 

Danekicerts,  for  the  defendants,  was  not 
called  upon  to  argue,  but  stated  that  the  defen- 
dants did  not  willingly  raise  the  point;  they 
were  driven  into  taking  the  objection  by  the 
action  of  the  Local  Government  Board,  who 
had  disallowed  previous  payments  made  under 
the  contract. 

Pollock,  B. — I  cei-tainly  should  have  said, 
apai't  from  any  authority,  that  this  provision  of 
sect.  174,  sub-sect.  2  of  the  Public  Health  Act  of 
1875  was  not  directory  merely,  but  that  it  wa» 
essential  and  obligatory.  The  sub-section  enact» 
that  every  contract  made  by  an  urban  authority 
under  the  Act  •'  shall  specify  "  the  work,  mate- 
rials, &c.,  and  "shall  specify  some  pecuniary 
penalty  to  be  paid  in  case  the  terms  of  the  con- 
tract are  not  duly  performed."  That  provision  is 
exactly  based  upon  the  same  groands  as  the  pro- 
visions in  other  statutes  which  have  made  it 
necessary  that  contracts  shall  be  in  writing  or 
under  seal,  as  the  case  may  be ;  and  I  do  not  see 
how  we  can  say  that  that  which  the  Legislature 
has  required  shall  be  done  should  be  treated 
merely  as  a  voluntary  matter,  or  merely  as  a, 
directory  suggestion.  When  we  consider  the 
other  sub-sections  (3  and  4)  we  see  that  they  do 
not  deal  with  the  form  of  the  contract,  but  only 
with  certain  conditions  precedent  on  the  part  of 
the  local  board  or  urban  authority  before  the 
contract  is  entered  into.  That  point  was  dwelt 
upon  by  Lord  Bramwell  in  the  case  of  Young  v. 
The  Mayor,  &c.,  of  Royal  Leamington  Spa  (vhC 
— .),  and  certainly  makes  a  great  distmction. 


rith  regard  to  the  other  authorities  it  seems  to 
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me  ihat,  as  far  as  they  eo,  thej  are  fairly  in  favour 
of  the  view  which  I  ta£e. 
Wbioht.  J. — ^I  am  of  the  same  opinion. 

Judgment  for  the  defendants  with  costs. 

The  plaintiffs  appealed. 

Before  the  completion  of  the  argnments,  the 
hearing;  of  the  appeal  was  adjourned  with  the 
view  of  an  anangement  being  come  to  between 
the  parties. 

Upon  a  subsequent  day  (9th  Aug.)  it  was  stated 
that  the  Local  Govemment  Board  would  sanciaon 
the  payment  of  the  money  alleged  to  be  due,  and 
that  it  had  been,  arranged  that  a  new  contract 
containing  a  penalty  clause  should  be  entered  into 
in  the  place  of  the  present  one. 

The  CouBT  (Lord  Esher,  M.B.,  Kay  and  Smith, 
L.JJ.)  thereupon  dismissed  the  appeal  upon  the 


agreed  terms. 


Appeal  dismissed. 


Solicitors  for  the  plaintiffs,  ^orrM,  AUens,  and 
Chapman,  for  /.  Leslie  and  Co.,  Liyerpool. 

Solicitors  for  the  defendants,  Chester,  Mayhew, 
Broome,  and  Griffiths,  for  Henry  Cross,  Presoot. 


<Stt|«me  €oi(iti  d  Ittbiratare* 


COURT   OF   APPEAL. 

Friday,  Oct.  25. 

(Before  Smith  and  Bioby,  L.JJ.) 

Sadleb  v.  Gbbat  Westkbit  Bailwat 
Company,  (a) 

APPEAL  FBOM  THE  QUEEN'S  BENCH  DIVISION. 

Praetie«  —  Parties  —  Joinder  of  defendants  — 
Nuisance  arising  from  concurrent  acts  of  diffe- 
rent persons — Order  XVI.,  r.  4. 

The  plaintiff  vms  the  lessee  of  a  shop,  the  pre- 
mises on  one  side  of  which  were  vsed  as  a  general 
receiving  office  for  the  O.  W.  Railway  Com- 
pany, and  the  premises  on  the  other  side  as 
a  similar  office  for  the  M.  Railway  Company, 
and  he  commenced  an  action  in  the  Queen's 
Bench  Division  making  both  the  companies 
defendants,  and  alleging  that  each  of  the  defen- 
dant companies  permitted  a  large  number  of 
vans  to  assemble  on  the  highway  in  front  of 
Us  premises  with  their  tail-boards  projecting 
over  the  footway,  and  great  quantities  of  parcels, 
&c.,  to  be  conveyed  across  the  footway  to  and 
from,  the  vans  and  their  respective  premises,  and 
that  by  their  respective  eonu>ined  acts  the  defen- 
dants prevented  all  access  to  the  plaintiff's 
premises  by  vehicle  or  cycle,  and  ajbo  catued 
itpeeial  inconvenience  and  peril  to  the  plaintiff 
and  his  servants  and  customers  on  the  foot- 
toay  ;  and  he  claimed  damages  and  an  injunc- 
tion. It  was  conceded  that  the  companies  were 
not  acting  in  concert  with  each  other. 

Held,  by  Smith,  L.J.  {Bigby,  L.J.  dissenting),  that 
the  two  companies  were  separate  tort-feasors, 
and  that  the  plaintiff  could  not  sue  them  for 
dam.ages  jointly. 

Decision  of  Day,  J.  affirmed. 

(a)  Beportad  by  W.  0.  Bias,  Eiq.,  B«rrIstcr-tt-L«w, 
ToL  LXXm.,  1881. 


This  was  an  appeal  from  an  order  of  Day,  J.  in 
chambers. 

The  plaintiff  was  the  occupier  of  a  shop  known 
as  268,  Strand,  where  he  carried  on  a  Dusiness 
for  the  sale  of  articles  required  by  cyclists  and 
athletes,  and  for  the  storage  and  repair  of  cycles. 
The  Great  Western  Railway  Company  occupied 
the  adjoining  premises  on  one  side,  and  the 
Midland  Railway  Company  occupied  the  adjoin- 
ing premises  on  the  other,  and  used  their  re- 
spective premises  as  railway  parcels  offices. 

The  plaintiff,  by  his  statement  of  claim,  alleged 
that  each  of  the  defendant  companies  caused  or 
permitted  a  very  large  number  of  Tans  and  carts 
to  assemble  for  long  periods  of  time  on  the  public 
highway,  in  front  of  its  premises,  with  their 
tail-boards  projecting  orer  the  footway,  and 
great  quantities  of  parcels,  crates,  and  boxes 
to  be  conveyed  across  the  footway  to  and  from 
their  respective  premises  and  the  vans  and  carts, 
partly  by  hand  and  pai-tly  by  cranes,  so  as  to 
obstruct  the  highway  and  footway,  and  had 
thereby  caused  great  mconvenience  and  peril  to 
the  public  who  might  desire  to  pass  along  the 
highway  or  footway,  and  special  annoyance  to  the 
plaintiff  as  the  occupier  of  the  intermediate  pre- 
mises.   He  also  alleged  as  follows  (par.  5) : 

Further,  each  of  the  defendant  oompanies  frequently 
caneee  or  permita  accese  to  the  plaintiff's  premiseH  to  be 
blocked  by  its  vans  and  carta  in  manner  aforesaid,  at  the 
same  time  while  acceaa  to  moh  premises  is  already 
blocked  by  vans  and  carts  on  the  other  side  of  his 
premises  by  the  other  defendant  company  in  manner 
aforesaid,  and  by  tbeir  respeotiTe  combined  aots  the 
defendants  thus  prevent  all  access  to  the  plaintiif's 
premises  by  vehicle  or  cycle,  and  also  canse  special  in- 
conTenienoe  and  peril  to  the  plaintiff  and  his  servants 
and  cnstomera  on  the  footway. 

The  plaintiff  claimed— (1)  1000?.  damages;  (2) 
the  like  sum  from  each  of  the  defendant  com- 
panies ;  (3)  an  injunction  to  restrain  the  defen- 
dants and  each  of  them  from  continuing  the  acts 
complained  of. 

The  Great  Western  Railway  Company  took 
out  a  summons  for  a  stay  of  proceedings  unless 
the  plaintiff  struck  out  the  Midland  Railway 
Company  as  defendants,  contending  that  the  acts 
of  either  company  alone  did  not  amount  to  a 
nuisance ;  and,  as  they  were  not  acting  in  combi- 
nation with  each  other,  he  could  not  join  them  as 
defendante  on  the  ground  that  their  concurrent 
acte  created  one. 

The  master  made  the  order  asked,  and  his 
decision  was  affirmed  by  Day,  J.  in  chambers,  and 
from  his  decision  the  plaintiff  by  leave  appealed. 

Dickens,  Q.C.  and  Chester  Jones  for  the  appel- 
lant.— Although  the  acte  of  either  defendant 
company  alone  might  not  injure  the  plaintiff  and 
not  oe  a  nuisance,  yet-,  as  their  concurrent  acte 
injure  him  and  are  a  nuisance,  he  is  entitled  to 
sue  them  jointly : 

Tnorpe  t.  Brumfitt,  L.  Bep.  8  Ch.  App.  650 ; 
Lambton  v.  MellUh,  71  L.  T.  Kep.    385;    (1894) 

3Ch.  163; 
Booth  T.  Bri<eoe,  2.Q.  B.  DIt.  496. 

It  is  provided  by  Order  XVI.,  r.  4,  that  all 
persons  may  be  joined  as  defendante  against 
whom  any  right  to  relief  is  alleged  to  exist 
jointly,  In  Smurthwaite  v.  Hannay  (71  L.  T. 
Bep.  157 ;  (1894)  A.  C.  494)  it  was  held  that  the 
several  plaintiffs  could  not  join  in  one  action 
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because  their  causes  of  action  were  separate  and 
distinct.  11  one  of  these  defendants  is  stmck  out 
it  may  deprive  the  plaintiff  of  any  relief  from  the 
liiiisance.  It  is  admitted  that  the  two  companies 
io  not  combine  to  do  these  acts ;  it  is  their  concur- 
rent acts  which  cause  the  nuisance. 

The  Hon.  A.  Lyttleton  for  the  I'espondents. — 
Inhere  is  no  authority  at  common  law  for  joining 
these  defendants  in  one  action.  The  plaintiff  may 
hare  a  separate  cause  of  action  against  each  rail- 
way commtny,  but  he  has  not  a  joint  cause  of 
action.  This  case  is  within  Smiirthwaite  v. 
Hannay  {ubi  sup.),  although  the  joinder  of  plain- 
tiffs was  in  question  in  that  action.  Rules  1  and 
4  of  Order  XVI.  refer  to  the  joinder  of  parties, 
a^nd  not  to  the  joinder  of  causes  of  action.  It 
would  be  impossible  for  a  jury  to  assess  the 
damages  if  both  companies  were  defendants.  The 
passage  in  the  judgment  of  James,  L.J.  in  Thorpe 
V.  Erumfitt  {ubi  sup.),  on  which  the  plaintiff  relies, 
was  only  dictnm. 

Dickens,  Q.C.  in  reply. 

Smith,  L.J. — This  is  an  appeal  from  a  decision 
of  Day,  J.,  who  affirmed  the  master.  The  plaintiff 
brought  a  common  law  action  for  damages, 
claiming  10002.  against  two  railway  compaiues, 
the  Great  Western  Railway  Company  and  the 
Midland  Railway  Company,  for  committing  a 
nuisance ;  and  he  also  added,  which  is  an  every- 
day occurrence  now,  a  claim  for  an  injunction. 
In  my  judgment  this  is  in  substance  a  common 
law  action  for  damages  to  be  tried  by  a  jury  and 
a  judge.  It  is  conceded  that  the  Great  Western 
Railway  Company  have  not  acted  in  combination 
with  the  Midland  Railway  Company  in  doing 
what  they  have  done,  and  also  that  the  Midland 
Railway  Company  have  not  acted  in  combination 
with  the  Great  Western  Railway  Company  in 
doing  what  the  Midland  Railway  Company  hare 
done.  What  is  complained  of  is  this :  The 
plaintiff  has  a  shop  in  the  Strand,  on  one  side  of 
which  the  Great  WesteiTi  Railway  Company  has 
a,  receiving  office  for  parcels  and  goods,  and  on 
the  other  side  the  Midland  Railway  Company 
also  has  a  receiving  office.  They  are  two  sepai-ate 
nnd  independent  companies  carrying  on  separate 
and  independent  businesses.  One  has  no  control 
over  the  other,  and  both  act  independently  in  what 
they  do.  It  seems  to  me  that  each  is  only  respon- 
sible for  its  own  acts,  and  is  not  responsible  for 
the  acts  of  the  other  company.  I  agree  that,  in 
considering  whether  the  Great  Western  Railway 
Company  have  committed  a  nuisance  or  not, 
assuming  that  the  Midland  Railway  Company 
is  struck  out,  the  doings  of  the  Midland  Railway 
Company  would  have  to  be  taken  into  considera- 
tion in  considering  what  the  Great  Western  Rail- 
way Company  was  doing.  And  vice  veran,  if  the 
action  had  been  against  the  Midland  Railway 
Company  the  doings  of  the  Great  Western  Rail- 
way Company  would  have  had  to  be  taken  into 
account.  But  that  is  not  what  the  plaintiff  is 
trying  to  do.  He  is  trying  to  sue  jointly  two 
independent  and  separate  alleged  tort-feasors, 
neither  of  whom  has  any  control  or  power  over 
the  acts  of  the  other  tort-feasor.  How  can  he 
do  thatP  A  summons  was  taken  out  to  stay 
this  action  unless  one  of  these  companies  was 
struck  out.  That  summons  was  taken  out  in 
accordance  with  the  procedure  adopted  in  a 
c»se  that  came  before  the  House  of  Lords,  viz.. 


Bmurthmaite  v.  Hannay  {vM  sup.).  These  two 
defendants  were  joined  under  Order  XVI.,  r.  4. 
and  the  basis  of  the  application  to  strike 
out  one  of  them  is,  that  under  that  rule  there 
is  no  power  under  the  circumstances  of  this 
case  to  join  these  two  defendants.  Now,  my 
brother  Day  came  to  that  eonolnsion,  and  so  did 
the  master,  and  so  do  I.  It  seems  to  me  that  these 
two  companies,  who  are,  as  I  say,  independent 
tort-feasors,  if  they  ai-e  liable  for  anything  at  all 
ought  not  to  be  joined  in  one  action  by  the 
plaintiff,  and,  as  I  read  Bmurthmaite  v.  Hannay 
(ubi  sup.),  the  question  of  the  joinder  of  two 
plaintiffs  equally  applies  to  joinder  of  two  defen- 
dants. As  I  read  that  decision  it  says,  as  far  as 
it  is  applicable  to  this  case,  that  these  two  defen- 
dants cannot  be  joined  in  this  case,  and  I  agree 
with  what  Mr.  Lyttleton  said,  that  Smurthwaite  v. 
Hannay  has  decided  that  Order  XVI.,  rr.  1  and  4, 
has  relation  to  the  joinder  of  parties  and  not  to 
the  joinder  of  causes  of  action.  I  think  I  differ 
from  my  brother  Rigb^  in  this  case,  because  he 
thinks  that  there  is  a  joint  cause  of  action  against 
the  two  and  no  other.  I  do  not  think  that  it 
is  so,  and  in  my  opinion  these  two  torts,  if 
they  are  torts,  are  independent  torts  by  the 
different  companies,  although,  as  I  have  already 
stated,  the  acts  of  each  company  can  be 
taken  into  account  in  considering  the  acts 
of  one  company  and  deciding  whether  they 
amount  to  a  nuisance  or  not.  The  acts  of  both 
companies  may  be  taken  into  account,  because  it 
may  be  that  the  one  company  ought  not  to  be 
doing  what  it  was  doing,  when  tlie  other  com- 
pany was  doing  what  it  was  doing.  Bat  that 
does  not  make  these  two  causes  of  action  a  joint 
cause  of  action,  or  give  any  right  to  join  one 
company  with  the  other  in  one  action.  If  it  is 
said  that  I  am  not  following  loyally  the  decision 
of  this  court  in  the  case  of  Thorpe  v.  Brumfitt 
{vbi  sup.)  and  the  judgmant  of  James,  L.J.,  I 
say  that  in  that  case  the  Lord  Justice  was  not 
dealing  with  an  action  at  law  or  with  the  qaestion 
of  damages  at  all,  but  he  was  dealing  with  an 
action  brought  for  the  purpose  of  restraining  a 
nuisance,  and  if  the  plaintiff's  counsel  in  uiis 
action  had  accepted  that  position,  viz.,  that  he 
would  strike  out  all  question  of  damages  and 
simply  ask  for  the  injunction,  I  will  not  say  what 
my  judgment  would  have  been ;  but  inasmuch  as 
he  adheres  to  the  claim  for  damages  also,  and  I 
am  of  opinion  that  this  is  a  common  law  action 
for  damages,  with  a  claim  for  an  injunction 
thrown  in,  I  think  that  Day,  J.  properly  exercised 
the  jurisdiction  he  had  by  making  the  order  which 
he  did  make,  and  I  think  that  it  ought  to  be 
upheld. 

RiGBY.  L.J. — I  regret  that  I  cannot  see  the 
case  in  ths  same  point  of  view  as  my  brother 
Lord  Justice.  The  question  turns  upon  the  5th 
clause  of  the  statement  of  claim,  in  which  it  is 
alleged  that  "each  of  the  defendant  companies 
frequently  causes  or  permits  access  to  the  plain- 
tiff 8  premises  to  be  blocked  by  its  vans  and  carts 
in  manner  aforesaid  at  the  same  time  while  access 
to  such  premises  is  already  blocked  by  vans  and 
carts  on  the  other  side  of  his  premises  by  the 
other  defendant  company  in  manner  aforesaid 
and  by  their  respective  combined  acts  the  defen- 
dants thus  prevent  all  access  to  the  plaintifrs 
premises  by  vehicle  or  cycle."  I  do  not  rely  upon 
the  word  "  combined,"  because  it  was  fairly  ex- 
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plained  as  being  nothing  more  than  "  concuiTcnt." 
It  does  not  mean  combination.  Well,  that  is  a 
substantive  matter  for  a  complaint  if  it  is  made 
out  to  be  a  nuisance,  not  two  nuisances,  but  one — 
a  nuisance,  to  which  each  of  the  defendants  contri- 
butes, and  contributes  not  in  such  an  uncertain 
degree  that  the  plaintiff  does  not  know  which  it 
is,  but  he  says  that  each  of  them  frequently  does 
it,  one  by  stopping  access  on  his  side  while  access 
is  stopped  on  the  other  side  by  the  other,  so  that 
altogether  any  access  of  a  wheeled  vehicle  to  his 
premises  is  totally  prevented.  I  conceive  that 
this  is  a  case  in  which  an  action  can  be  bi-onght 
against  the  defendants  jointly.  It  is  suggested 
that  it  is  a  common  law  action.  I  confess  that  I 
do  not  know  what  a  common  law  action  is  at  the 
present  day.  There  is  no  snch  thing  as  a  common 
law  action  with  reference  to  a  question  of  this 
kind.  A  common  law  action  is  brought  in  a 
common  law  division  in  respect  to  a  matter 
over  which  the  ancient  common  law  courts 
had  jurisdiction,  so  much  so  that  in  Chan- 
cery, in  the  olden  days,  the  question  of  in- 
junction never  could  be  raised  if  the  right  at 
law  was  in  dispute,  or  until  the  right  at  law  had 
been  settled ;  and  in  the  olden  times,  if  the  case 
of  Thorpe  v.  Brumfitt  {ubi  sup.)  had  arisen,  it 
would  have  been  necessary  to  send  it  back-  to  a 
common  law  court  to  find  out  whether  there  was 
a  nuisance  at  all.  That  has  been  modified  in 
modem  times,  but  that  was  the  original  idea. 
You  rested  upon  a  legal  right.  James  and 
Mellish,  L.JJ.  in  that  case,  to  my  mind,  decided 
that  the  acts  of  a  plurality  of  people  might  in 
themselves,  when  concurrently  doue,  create  a 
nuisance  where  the  act  of  each  one  of  those  indi- 
viduals taken  alone  would  be  no  nuisance  at  all, 
but  a  mere  ordinary  exercise  of  his  ovm  right. 
That,  of  coarse,  is  recognised  by  Chitty,  J.  in 
Jjambion  v.  Mellieh  («6i  sup.),  though  I  quite 
ugree  that  that  case  had  directly  nothing  to  do 
•with  the  question  of  parties.  Now,  if  the  Court 
of  Appeal  were  right  in  Thorpe  v.  Brumfitt — end 
I  think  we  are  bound  to  assume  that  they  were 
right — it  appears  to  me  that  their  decision  was  in 
accordance  not  only  with  what  is  convenient  but 
-with  what  is  the  law,  as  I  understand  it,  viz.,  that 
two  or  three  people,  though  they  do  not  combine  in 
the  sense  of  planning  any  action,  may  in  fact  act 
in  such  a  manner,  taking  into  consideration  the 
acts  of  those  acting  with  them,  as  to  make  them 
liable,  and  not  only  liable — I  will  not  say  now 
•whether  they  were  jointly  liable  at  common 
law — ^but  liable  to  be  sued  in  a  joint  action 
•nnder  the  effect  of  the  Judicature  Acts  and 
this  rule  4  of  Order  XVI.  At  any  rate,  I 
am  inclined  to  think  that  they  would  be 
suable  at  common  law  for  a  nuisance.  It 
appears  to  me  that,  suppose  there  be  a  car- 
riage vosA  which  I  have  a  right  to  use,  and 
there  are  two  people  who  have  a  similar  right 
to  use  it,  and  if  one  of  them  were  on  the 
road  he  would  not  stop  me,  but  if  two  of  them 
were  on  the  road,  though  it  might  be  by 
reason  of  a  dispute  between  themselves  and 
not  by  reason  of  a  bargain  between  themselves, 
if  they  got  in  my  way  and  actually  stopped  me, 
I  conceive  that  they  would  be  doing  an  injury  to 
my  right  of  way,  and  might  be  sued  I  should 
have  supposed  at  common  law.  But  at  all  events 
that  being  the  state  of  things,  there  being  an 
action  which  is  an  action  for  an  injunction,  what 


right  has  one  defendant  ■to  say,  "I  will  not  bo 
restrained  unless  my  co-defendant  is  removed 
from  the  action,  and  unless  you  get  an  injunction 
against  him  (if  you  get  it  at  all)  in  an  indepen- 
dent action  ?  "  I  know  of  no  such  right.  I't 
appears  to  me  that  it  is  singularly  inconsistent 
that  such  a  doctrine  should  be  laid  down,  and  it 
appears  to  me  that  unless  we  are  absolutely  forced 
by  some  doctrine,  or  by  some  decision  which  .b»3 
not  been  brought  before  us,  it  is  not  desirabie  to 
lay  down  any  such  rule.  If  it  is  said  that 
damages  being  asked  for  is  a  I'eason  why  the 
action  should  be  stayed,  I  again  want  anthority 
for  that.  I  have  never  heard  of,  or  I  do  not 
remember,  any  authority,  and  no  autlwrity  has 
been  cited  before  us.  The  relief  sought,  or  I 
should  say  the  maiu  relief  sought,  is  the  injunc- 
tion to  do  away  with  the  state  of  things  which, 
if  the  statement  of  claim  be  coiTect,  must 
be  doing  perpetual  and  grave  injury  to  the 
business  of  the  plaintiff.  That  I  should  look 
upon  as  the  main  thing,  not  as  an  incident: 
What  does  it  matter  ?  It  is  not  as  an  incident 
that  an  injunction  is  granted.  An  injunction  is 
granted  according  to  the  rules  which  used  to- 
govern  the  Court  of  Chancery.  If,  indeed,  there 
be  a  difiiculty  about  assessing  damages  again>-t 
these  defendants  separately,  or  if  it  be  an  im- 
possibility, well  that  is  all  the  worse  for  the 
plaintiff.  He  may  fail — I  say  nothing  about  that,, 
for  it  is  not  necessary  to  do  so — he  may  fail  in 
establishing  his  right  to  damages ;  but  I  do  not  see 
how  any  objection  can  be  taken  to  his  injunction, 
and  the  injunction,  as  I  said  before,  is  the  main 
part  of  the  relief  that  he  asks  for.  As  to  tlie  case- 
in the  House  of  Lords  of  Bmurthwaite  v.  Hanmij 
(ubi  sup.),  1  understand  it  to  decide  that  you  can- 
not bring  plaintiffs,  and  by  parity  of  reasoning 
you  cannot  bring  defendants,  before  the  court 
jointly  where  the  causes  of  action  vested  in  th* 
different  plaintiffs  or  the  causes  of  action  that 
exist  against  the  different  defendants  are  separate. 
I  do  not  look  upon  this  case  as  one  where  the 
liability  of  the  defendants  is  severable.  No  doubt 
in  the  action  they  allege  it,  but  in  clause  5  the 
plaintiff  alleges  what  may  be  a  much  more 
formidable  case,  that  the  concurrent  action  of  the 
two  creates  a  nuisance;  therefore,  if  my  judg- 
ment had  to  decide  this  matter,  I  should  differ 
from  the  learned  judge,  but,  of  com*se,  as  my 
learned  brother  does  not  take  the  same  view  his 
decision  stands. 

Smith,  L.J. — There  will  be  no  costs. 

Solicitors  for  the  plaintiff,  Kennedy,  Httijhff, 
and  Kennedy. 

Solicitor  for  the  Great  Western  Railway  Ciih:- 
pany,  B.  B.  Nelson. 


June  25,  26,  and  27. 
(Before  LiNDLEY,  Lopes,  and  Bigbt,  L.JJ.) 
Re  The  Cadogan  and  Hans  Place  Estate 
Limited  -.    Ex  parte  Willis,  (a) 
appeal  from  the  chancebt  division. 
Building  agreement — Piece   of  land  for  roadriVJ 
— Maintenance — Acquirement    of  such    land — 
Whether  covenant  implied. 
Every  obligation  which  on  a  fair  constructkni  of 
the  language  of  a  deed  is  imposed  on  one  of  t'ui 

(a;  Beponed  by  E.  .\.  SCKi.TCBi,ET,  Bai.,  BKrtoter.iu-Lu«.  . 
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parties  thereto  amounts  to  an  express  coveimnt 
by  him  to  perform  that  obligation.  But 
the  language  must  clearly  show  an  intention 
that  there  should  he  an  agreement  between  the 
covenantor  and  the  covenantee  to  do  or  not  to  do 
the  particular  thing  referred  to. 
Decision  of  Williams,  J.  reversed. 

The  above-named  company  was  incorporated  in 
1875.  In  the  ordinary  conrse  of  its  business  the 
company  entered  into  a  building  agreement, 
executed  under  the  seal  of  the  company,  and  dated 
the  18th  Deo.  1882,  with  William  Henry  Willis, 
whereby  underleases  were  to  be  granted  of  the 
several  plots  of  land  delineated  on  a  plan 
annexed  to  the  agreement  for  the  unexpired 
lendue  of  a  term  of  ninety-nine  years  from 
Michaelmas  1874,  and  Willis  was  to  erect  upon  such 
plots  dwelling-houses  fronting  to  Lennox-gardens, 
and  stables  and  coach-houses  at  the  back  of  such 
bouses  fronting  to  Lennox-mews.  Willis  also 
agreed  to  pave  the  roadwar  to  the  mews  in  front 
of  the  ploto,  and  coloured  olue  on  the  plan,  to  the 
satisfaction  of  the  surveyors  ot  the  company  and 
of  the  ground  landlords  for  the  time  hieing,  and 
also  of  the  vestry  and  other  proper  authorities. 

At  the  date  of  the  agreement  Lennox-mews  was 
marked  out  and  roughly  formed,  although  not 
metalled  or  channelled.  The  mews,  at  its  entrance 
from  Milner-street,  was  not,  either  at  the  date  of 
the  agreement  or  at  the  present  time,  of  the 
width  shown  on  the  plan  annexed  to  the  agree- 
ment, but  was  less  by  a  small  triangular  piece  of 
land,  which  was  not  indicated  on  the  plan,  on  the 
west  side  of  the  entrance  to  the  mews,  such 
triangular  piece  of  land  not  having  been  thi-own 
into  the  mews. 

Prior  to  the  execution  of  the  agreement  a  plan, 
identical  with  that  annexed  to  the  agreement,  was 
submitted  by  the  company  to,  and  approved  by, 
the  Metropolitan  Board  of  Works.  The  triangular 
piece  of  land  was  included  in  the  mews,  both  by 
the  plan  attached  to  the  agreement  and  by  that 
submitted  to  the  Metropolitan  Board  of  Works. 

In  pursuance  of  the  agreement  the  company,  in 
1887,  procured  the  grant  to  Willis,  or  his 
nominees,  of  leases  of  the  sevei-al  plots  of  land 
upon  which  Willis  has  erected  houses  and  build- 
ings as  provided  by  the  agreement.  One  of  such 
leases,  dated  the  25th  March  1887 — being  that 
relating  to  the  portion  of  the  mews  at  the 
entrance  from  Milner-street — had  a  plan  annexed 
thereto,  which  showed  the  entrance  to  the  mews 
as  it  existed  in  fact,  that  is,  exclusive  of  the 
triangular  piece  of  land. 

That  lease  contained  a  covenant  by  the  lessee 
whereby  he  undertook  to  maintain  or  pay  for  the 
maintenance  of  the  roadway  of  the  mews  until 
the  same  should  be  taken  to  and  repaired  by  the 
palish  or  other  local  authority.  Willis  had 
covenanted  to  indemnify  his  nominee  against  this 
liability. 

The  mews  was  duly  paved  by  Willis,  and  an 
application  was  made  to  the  vestry  to  take  over  the 
roadway.  The  vestry  authorities,  however,  de- 
clined to  do  so  on  the  ground  that  the  mews,  at 
the  entrance  from  Milner-street,  was  not  of  the 
width  shown  in  the  plan  approved  by  the  Metro- 
politan Board  of  Works. 

The  triangular  piece  of  land  in  question  never 
belonged  to  the  estate  of  the  company,  and  the 
company  refused  to  procure  it  for  Willis.    The 


result  was,  that  Willis  was  liable  for  ninety-nine 
years  from  Sept.  1874  to  maintain  and  repair  the 
roadway  to  the  mews.  He  claimed  damages  or 
compensation  in  respect  of  this  liability. 

The  company  having  gone  into  volontaiy 
liquidation,  a  summons  was  taken  out  by  the 
liquidator,  under  sect.  138  of  the  Companies  Act 
1862,  to  have  it  determined  and  declared  that 
Willis  was  not  entitled  to  prove  as  a  creditor  of 
the  company  in  respect  of  his  claim. 

On  the  4th  May  1895  the  summons  came  on  to 
be  heard  before  Williams,  J.,  sitting  as  an  addi- 
tional jud^  of  the  Chancery  Division,  when  the 
following  judgment  was  delivered : 

WiLLiAKS,  J. — [His  Lordship  stated  the  facte 
of  the  case  as  above  set  forth  and  continued :] — 
On  the  evidence  I  find  that  the  Metropolitan 
Board  of  Works  would  not  have  approved  of  the 
plan  had  not  the  roadway  included  the  triangular 
piece  of  land,  and  further  that  Mr.  Willis  under- 
took the  liability  which  he  did  with  his  nominees 
in  respect  of  the  maintenance  of  the  roadway  on 
the  faitii  that  the  roadwayhad  been  approved  by 
theMetropolitanBoard  of  Works.  The  triangular 
piece  of  land  does  not  now  and  never  did  belong 
to  the  estate  of  the  company.  The  result  is,  tliat 
Mr.  Willis  is  liable  for  ninety-nine  years  from 
Sept.  1874  to  maintain  and  repair  the  roadway  to 
the  mews,  and  this  is  the  basis  of  his  claim  for 
damages  or  compensation  from  the  company. 
The  objection  made  to  his  claim  seems  to  be,  that 
there  is  nothing  in  the  building  agreement  im- 
posing on  the  company  any  obligation  to  provide 
the  l^d  for  a  roadway  of  the  dimensions  shown 
in  the  plan  annexed  to  the  agreement.  I  think 
that  this  objection  fails,  for,  although  the  agree- 
ment contains  no  express  words  to  that  effect, 
the  plan  is  clearly  incorporated  in  the  agreement, 
and  includes  by  implication  a  warranty  that  such 
a  roadway  can  be  made  on  the  land  of  the  com- 
pany. Then  it  is  objected  that  the  claim  for 
damages  is  barred  by  the  Statute  of  Limitations. 
But  we  fact  that  the  obligation  of  the  company 
is  under  seal  seems  to  be  an  answer  to  that. 
Further,  it  is  objected  that  Mr.  Willis  has  lost 
his  right  to  compensation  by  having  taken  the 
leases  with  the  road  delineated  as  it  in  fact  exists. 
I  do  not  understand  the  basis  of  that  objection. 
The  roadway  has  not  been  conveyed  or  demised  to 
Mr.  Willis  or  his  nominees.  Mr.  Willis  has  in  no 
way  altered  the  position  of  the  company  for  the 
worse  by  taking  these  leases.  The  company  never 
were  able  from  the  first  to  satisfy  their  warranty. 
A  good  deal  was  said  in  the  argument  as  to  its 
being  too  late  for  the  claimajit,  Mr.  Willis,  to 
bring  an  action  for  specific  performance  and  to 
claim  compensation.  I  do  not  think  I  need  decide 
that  point ;  but  if  I  had  to  decide  it  I  think  I 
should  say  it  was  not  too  late.  The  claimant 
seems '  to  have  made  his  claim  the  moment  he 
knew  the  facts.  I  g^ve  judgment  in  favour  of 
the  claimant  with  costs.  The  amount  of  proof 
must  be  ascertained  by  inquiry  at  chambers. 

From  that  decision  the  liquidator  now  appealed. 

Phipson  Beale,  Q.C.  (with  him  A.  C.  Clatuon), 
for  the  appellant,  stated  the  facts  of  the  case  and 
the  question  raised.  [He  was  stopped  by  the 
Court.] 

A.  a  Beckett  Terrell  for  the  respondent. — There 
was  a  representation  here  by  the  company  that 
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the  road  would  be  made  up,  and  that  representa- 
tion was  not  ontside  the  contract : 

Grant  y.  Hunt,  Coop.  173. 
The  company  hayint;  annexed  to  the  building 
agreement  a  plan,  showing  the  triangular  piece  of 
land  in  question  ae  included  in  the  roadway  of 
the  mews,  must  be  understood  to  have  held  out 
«zpectationB  that  they  would  provide  the  land 
for  the  roadway  of  the  dimensions  shown  in  the 
plan: 

Pearoclc  t.  Penson,  11  Beav.  355. 
If  it  is  manifest  from  a  deed  that  a  covenant  was 
intended  the  court  will  imply  that  covenant : 

Knight  v.  The  Graveeend  and  Milton  TfaterKorks 
Company,  2  H.  &  K.  6. 
Some  warranty  must  be  implied  that  the  roadway 
could  be  made  as  it  appeared  on  the  plan : 

Thorn  T.  The  Corporation  of  London,  34  L.  T.  Bep. 
545 ;  1  App.  Caa.  120. 
The  i^espondent's  case  rests  on  an  implied  covenant 
on  whicli  he  could  bring  an  action. 

No  reply  was  called  for. 

LiNDliET,  L.J. — ^I  am  unable  to  take  the  same 
view  in  this  case  as  the  learned  judge  in  the  court 
below  has  done.  He  has  made  an  order  declaring 
that  Mr.  Willis  is  entitled  to  prove  as  a  creditor  of 
this  company,  which  is  in  course  of  being  wound-up, 
in  respect  of  the  claim  made  by  him  against  the 
company  for  such  amount  as  shall  be  ascertained 
hy  the  inquiry  directed.  Now,  in  order  to  make 
that  intelUgible  I  will  read  the  claim  alluded  to. 
{His  Lordship  did  so,  and  stated  the  facts  of 
the  case,  and  read  the  material  clauses  of  the 
building  agreement  and  the  covenant  in  the  lease 
to  nmintain  the  roadway  of  the  mews.  His  Lord- 
ship continued :]  It  was  intended,  and  it  is 
admitted  on  all  sides  that  it  was  the  intention 
that  this  company  should,  if  they  could,  procure 
that  triangular  piece  of  land  and  throw  it  into 
the  mews,  and  make  the  mouth  of  the  mews 
there  wider.  The  question  we  have  to  consider  is 
-whether  there  is  anything  hei-e  which  binds  the 
company  to  Mr.  Willis  to  obtain  that  triangular 
piece  of  land  and  to  widen  the  mouth  of  the 
mews.  The  only  other  point  which  is  important 
at  this  stage  of  the  proceedings  is  this :  The 
company  apparently  had  made  this  plan  showing 
the  mews  coloured  blue,  with  the  mouth  widened 
£U>cording  to  the  plan.  They  laid  that  plan  before 
the  Metropolitan  Board  of  Works,  and  the  Board 
of  Works  approved  of  it.  It  is  said  now  that  the 
JBoard  of  Works  never  would  have  appix)ved  of 
it  if  the  mouth  had  not  been  widened.  That  may 
be  so ;  I  do  not  know.  Now,  under  those  circum- 
stances the  underleases  were  granted,  or  leases 
really,  of  the  houses  as  they  were  erected,  and  of 
the  coach-houses  and  stables  as  they  were  erected. 
The  last  lease  that  was  granted  was  dated  the 
:25th  March  1877,  at  which  time  the  mews  was 
precisely  as  it  was  before  —  that  is  to  say,  the 
mouth  of  the  mews  had  not  been  enlarged. 
K'otwithstanding  that,  the  leases  of  the  coach- 
liouses  and  stables  were  taken  by  Mr.  Willis  or 
his  nominees,  and,  so  far  as  I  know,  there  was  no 
objection.  The  scheme  originally  contemplated 
of  granting  underleases  of  this  property  appears 
to  have  been  departed  from,  and  what  they  did 
was  this :  The  persons  who  bought  these  houses, 
1  suppose,  from  Mr.  Willis,  bought  up  the  rever- 
sion.   They  made  some  arrangement  by  which  a 


lease  was  granted  by  the  ground  landlord,  so 
that  there  were  no  underleases  granted  at  all. 
Now,  the  stable  just  opposite  to  this  triangular 
piece  of  land  was  demised  by  the  lease  of  the 
25th  March  1887,  which,  as  I  have  already  re- 
marked, was  the  last  lease  granted.  It  contained 
the  covenant  by  Mr.  Willis,  or  the  lessee  of  Mr. 
Willis,  that  the  immediate  lessee  was  to  pave  the 
mews,  and  so  on,  as  it  then  stood.  There  can  be 
no  question  at  all  about  that.  Mr.  Willis  says 
(and  I  have  no  doubt  correctly)  that  he  has 
given  a  covenant  of  indemnity  that  he  would 
pave  until  he  could  persuade  the  local  authority 
to  take  the  mews  over.  In  consequence,  it  is  said, 
of  the  mouth  of  the  mews  next  to  Milner-street 
being  still  contracted,  and  not  so  wide  as 
was  contemplated,  the  local  authority  will  not 
take  it  over.  Consequently  Mr.  WiUis  cannot 
induce  them  to  release  him  from  his  covenant 
to  repair  the  mews.  That  is  his  grievance. 
The  company  have  been  wound-up,  and  now 
Mr.  Willis  has  carried  in  a  claim  for  damages  or 
compensation  by  reason  of  the  continuance  of  the 
liability  to  repair  this  roadway  longer  than  it 
otherwise  would  have  existed.  His  case  is  this : 
"  If  you  had  widened  the  month  of  that  mews,  as 

Sou  said  you  would,  I  should  have  got  rid  of  my 
ability.'  Now  that  case  involves  tUs :  that  there 
was  some  obligation  on  the  part  of  the  company 
to  procure  that  triangular  piece  of  land  so  as  to 
enable  Mr.  Willis  to  pave  it  and  present  it  to  the 
local  authority  in  a  shape  which  would  induce 
them  to  t*ke  it  over.  Now  where  is  that  obligation 
to  be  found?  We  are  asked  to  imply  a  covenant 
to  the  effect  that  the  company  would  buy  at  any 
cost  this  triangular  piece  of  land  and  throw  it  into 
the  mews  so  as  to  enable  Mr.  WiUis  to  pave  it  in 
accordance  with  the  agreement.  It  ia  said  that 
the  intention  of  the  parties  appearing  from  this 
agreement  and  plan  annexed  is  so  plain  that  the 
company  'must  oe  taken  to  have  agreed  to  that. 
If  it  can  be  made  out  from  the  document  with  the 
plan  that  the  company  really  did  undertake  that, 
although  it  is  not  to  be  found  in  those  express 
words — if  we  could  get  at  that,  there  would  be 
foundation  for  holding  that  there.was  an  implied 
covenant  to  do  it.  But  I  confess  that  I  cannot 
find  it,  and  it  appears  to  be  in  the  highest  degree 
improbable  that  the  company  would  have  done 
anything  of  the  kind.  No  doubt  at  one  time  they 
thought  they  could  get  it  without  any  difficulty. 
But  if  it  had  been  contemplated  that  they  should 
do  it  at  all  hazards  and  all  costs,  I  cannot  help 
thinking  that  there  would  have  been  some  special 
bargain  about  it.  I  have  no  doubt  that  at  one 
period  Mr.  Willis  could  have  got  this  as  cheaply 
as  the  other  people.  So  far  as  the  legal  obligation 
is  concerned  I  can  find  no  gp:eater  obligation 
iipposed  on  the  compainr  to  get  this  triangular 
piece  of  land  than  on  Mr.  Willis.  I  infer  that 
there  was  an  expectation  that  they  would  do  it ; 
but  a  binding  agreement  that  they  would  do  it  I 
cannot  find.  Upon  these  grounds  I  feel  that  I 
ought  to  take  a  different  view  from  that  taken  by 
the  learned  judge  in  the  court  below,  who  spelled 
out  of  the  agieenjent  and  plan  an  implied  agree- 
ment to  acquire  the  triangular  piece  oE  land.  I 
think  that  lie  went  too  far.  Consequently  the 
appeal  must  be  allowed,  and  the  clum  will  be 
dismissed  with  costs  both  here  and  below.  The 
summons  was  by  the  liquidator  to  declare  that 
Mr.  Willis  was  not  entitled  to  prove  as  a  creditor. 
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Thei-efore,  the  order  will  be  to  discharge  the 
order  of  Williams,  J.,  and  to  declare  that  Mr. 
Willis  is  not  entitled  to  prove  as  a  creditor  in 
respect  of  his  claim. 

Lopes,  L.J. — I  cannot  think  that  the  learned 
judge  in  the  court  below  was  right  in  implying 
the  covenant  which  he  did  imply.     The  claimant 
says  that  there  is  to  be  implied  from  the  deed  and 
plan  a  covenant  that  the  company  would  pi-ocure 
this  triangular  piece  of  land  coloured  blue.    Now, 
I  take  it  that  the  rule  of    law  as  to  implied 
covenants  is  this :    Any  words  in  a  deed  which 
impose  an  obligation  on  any  person  amount  to  a 
covenant  by  him  ;  but  the  words  must  be  so  used 
as  to  show  an  intention  that  there  should  be  an 
agreement    between    the    covenantor   and    the 
covenantee  to  do  or  not  to  do  the  particular 
thing.    If  that  is  the  true  rule  of  law— and  I 
have  no  doubt  that  it  is — 1  cannot  find  any  such 
intention  which  can  be  inferred  from  the  words 
tised  in  this  deed  coupled  witii  the  plan.    Now, 
this  triangular  piece  of  land  at  the  time  of  the 
agi-eement  in  question  did  not  belong  to  the  com- 
pany, and,  of  coarse,  the  company  knew  that 
perfectly  well.    I  have  veiy  great  doubt  in  my 
own  mind  whether,  in  all  probability,  the  claimant 
did  not  know  it.    I  do  not  doubt  that  the  com- 
pany   at   the    time    that    that    agreement    was 
executed  intended  if  they  possibly  could  to  get 
possession    of    this    triangular    piece    of    land. 
Pi-obably  they  also  thought  that,  if  they  did  not 
get  possession  of  it,  the  claimant  himself  would 
be  able  to  get  poBsession  of  it  at  very  little  cost. 
But  I  can  find  nothing  in  the  words  of  the  deed, 
coupled  with  the  plan,  imposing  on  the  company 
any  obligation  to  procure  this  triangular  piece  of 
land.    It  is  not  suggested  that  there  is  anything 
expressed  imposing  such  an  obligation.      It  is 
admitted  that  there  is  nothing  of  the  kind,  but  it 
is  said  that  it  is  to  be  implied.   I  can  find  nothing 
which  would  justify  such  an  implication.    I  pre- 
sume that,  in  order  to  justify  such  an  implication, 
the  words  must  be  such  as  to  manifestly  justify 
the  inference  contended  for.    I   am  of  opinion, 
therefore,  that  the  learned  judge  in  the  court 
below  was  wrong  in  drawing  the  inference  from 
the  deed  which  he  did  draw.     I  think,  therefore, 
that  the  appeal  must  be  allowed,  with  costs. 

RiGBT,  L.J. — I  am  of  the  same  opinion.  I 
think  that  there  is  some  confusion  in  this  case 
between  what  is  an  express  covenant  and  what  is 
an  implied  covenant.  It  appears  to  me  that 
every  olbligation  which  on  a  fair  construction  of  a 
deed  is  thrown  on  one  of  the  parties  who  executes 
the  instrument — every  obligation  which  on  a  fair 
construction  he  takes  on  himself — is  an  express 
covenant  to  perform  that  obligation.  An  implied 
covenant  must  be  something  that  is  not  expressed. 
Everything  that  follows  from  the  true  construc- 
tion of  the  document  is  express  although  vei"y 
often  it  is  a  difficult  matter  to  oonsti-ue  the  docu- 
ment. But  when  once  you  have  constinied  it, 
there  is  on  express  covenant.  There  are  implied 
covenants  known  to  the  law.  But  with  regard  to 
all  agreements  I  think  it  will  now  be  found  that 
the  tribunals  are  more  and  more  disposed  to 
refuse  to  imply  what  the  parties  did  not  express, 
and  to  bold  that  no  implication  arises  unless  there 
is  something  amounting  nearly  to  a  certainty. 
By  "amounting  nearly  to  a  certainty,"  I  mean 
that  there  is  something  which  the  tribunal  sees 


must  have  been  meant  by  the  parties.    In  olden 
times  it  was  not  quite  so.    An  implied  covenant, 
for  instance,  in  a  lease  for  quiet  enjoyment  whei-e 
not  a  word  is  said  about  quiet  enjoyment,  is  a  true 
case  of  implied  covenant.    And  the  moment  you 
say  anything  in  the  deed  in  the  nature  of  an 
express  covenant  for  quiet  enjoyment  the  implied 
covenant  is  gone.    Now,  is  there  in  the  document 
in  the  present  case  an  express  covenant  ?    I  mean, 
can  we  by  construction  arrive  at  the  conclusion 
that  the  company  did  in  words,  whether  veiy 
pliun  or  very  difficult,   covenant  to  acquire  the 
triangular  piece  of  land  in  question ."    Certainly 
I  can  find  nothing  of  the  kind.    It  is  aU  rested 
on  this,  that  Mr.  Willis  undertakes  to  pave — I  use 
the  one  word — the  i-oad  marked  blue.    Thei-e  is 
nothing  more  than  that.     There  is  no  language 
which  I  can  find   which  by  any  means  of  con- 
struction can  throw  the  obhgation  to  provide  the 
access  to  this  road  on  the  company.     Is  it  then  to 
be  implied  ?     I  think  not.     This  particular  little 
plot  of  ground  might  have  been  acquired  for  the 
purpose  of  being  paved  either  by  the  company  or 
by  Mr.   Willis.    Now  it  is  said  that  we  must 
imply  a  binding  agi-eement   that  the  company 
would  have  got  it  for  Mr.  Willis  when  he  could 
have  got  it  himself.    This  is  a  very  insignificant 
matter  compared  with  the  magnitude  of  the  trans- 
action.    To  get  that  triangular  piece  of  land   I 
have  no  doubt  at  the  time  when  this  agreement 
was  entered  into  would  have  been  a  compai-a- 
tively    small    matter.     The    whole    land    would 
greatly  improve  the  value  of  the  adjoining  house, 
and  it  is  not  to  be  supposed  that  the  owner  of 
that  property  would,  by  putting  a  fancy  price  on 
this  little  strip  of  ground,  the  nse  of  which  to 
the  house  is  not  very  apparent,  have  brought  the 
scheme  to  a  standstill,  or  have  prevented  it  being 
carried  out.      Then   why  must  we    imply   that 
the  company  ai-e  to  do  something  for  Mr.  Willis 
in    order  -  to    enable     him    to    carry    out     his 
covenant,  something  which  he  could  do  for  him- 
self without  any  particular  hai-dship,  without  any 
great  expense.     He  covenants  absolutely,  expect- 
ing no  doubt  that  this  triangulai'  piece  of  land 
would  be  got  somehow,  but  having  no  reason  for 
saying  that  it  must  necessarily  be  got  by  the 
company.    That  it  was  looked  upon  as  being  of 
no  importance  at  the  time  is  manifested  by  the 
fact  that  years  roll  by,  and  in  1S87 — five  years 
after  the  date  of  this  agreement — no  stops  had 
1)een    taken    by   either    party   to    acquire    that 
triangular  piece  of  land  or  the  right  of  turning  it 
into  the  road  without  acquiring  the  property  in  it. 
When  the  leases  were  granted  of  the  different 
houses,  the  covenant  applied  only  to  the  state  of 
the  property  as  it  then  existed.     I  do  not  think 
by  any  ingenuity  can  it  be  said  that  the  covenant 
entered  into  by    the    different   lessees  had   any 
relation  to  any  mews  other  than  that  actually  in 
existence.    I  mean  the  road  to  the  mews  as  shown 
on  the  plan  of  the  last  of  the  leases,  that  of  the 
25th  March  1887.    It  seems  to  me  that,  whether  by 
oversightor  whether  deliberately  done,  this  has  been 
treated  as  a  matter  of  small  importance,  and  that 
at  any  rate  Mr.  Willis  has  come  under  no  obliga- 
tion to  any  person  now  to  pave  that  trlangnleir 
piece  of  land  which  is   at  the  end  of  the  road 
leading  into  Milner-street.    He  certainly  is  under 
no  obligation  now.    The  obligation  arises  from 
the  agreement.    The  leases  have  been  granted. 
The  equivalent  covenant  has  been  entered  into. 
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not  i<rith  this  company,  because  in  the  etate  of 
thin^  that  was  unnecessary — but  with  the  head 
landlord  who  actually  granted  the  leases.  And 
taking  Mr.  Willis's  statement,  whether  proved  or 
not — I  dare  say  it  is  proved  becanse  it  is  not 
questioned — as  correct  that  he  has  indemnified 
them  against  their  obligation,  it  is  only  an  in- 
demnity against  an  obligation  to  pave  the  road  as 
it  stands.  I  cannot  find  that  either  in  the 
ori^nal  inception  of  this  scheme  or  in  the  course 
that  things  have  taken,  and  the  way  in  which  Mr. 
Willis  has  been  induced  to  indemnify  the  different 
lessees  against  the  covenant  they  have  entered 
into,  anything  amounting  to  an  implied  covenant 
is  to  loe  found  in  that  agreement,  that  possession  of 
that  strip  of  land  will  be  given  to  him  by  the 

^     ^'  Appeal  allowed. 

Solicitor  for  the  appellant,  H.  A.  Graham. 
Solicitors  for  the  respondent,  /.  L.  Tomlin  and 
Son. 


Nov.  4  and  6. 
(Before    the   Lord    Chancellob    (Halsbury), 
Smith  and  Bigbt,  L.JJ.) 
Be  Bell  ;  Jbfpbet  v.  Satles.  (a) 
appeal  feom  the  chanceet  division. 
Mortgage  —  Bevergionnry    interest    under    will — 
Fund    in    liands    of   trustees — Puisne    incum- 
brancers — Claim  by  mortgagee  to  receive  whole 
trust  fund  mortgaged. 
The  trustees  of  a  fund,  which  has  been  mortgaged 
by  the  henejiciary  entitled  thereto  to  first  and 
subsequent  mortgagees,  are  not  compellable  to 
pay  over  the  whole   amount  of  such  fund  in 
their    hands    on  the  application    of   the  first 
mortgagee,  but  only  such  part  thereof  as  repre- 
sents his  mortgage  debt,,  m  accordance  trith  the 
settled  practice  adopted  in  a  case  where  a  mort- 
gaged fiind  is  in  court. 
Decision  ofKekewieh,  J.  reversed. 
William  Bell,  by  his  will  dated  the  8th  June 
1866,   after   appointing    executors    and    trustees 
thereof,  directed  his  trustees  te  stand  possessed 
of  a  sum  of  8000Z.  upon  trust  to  invest  the  same 
as  therein  mentioned ;  and  upon  further  trust  to 
pay  the  annual  income  thereof,  or  of  the  invest- 
ments thereof,  to  his  daughter,  Eliza  Morton,  for 
her  life,  and  after  her  death  upon  trust  for  her 
chQd  or  children  who  being  sons  or  a  son  should 
attain    the  age  of  twenty-one  years,   or  being 
daughters  or  a  daughter  should  attain  that  age, 
or  many  under  that  age,  and  if  more  than  one 
eqnalhr.    And  the  testator  further  directed  that, 
in  default  of  such  issue,  the  legacy  or  sum  of 
8000?..   and   the   investmente   thereof,  and   the 
annual   income  thereof,  should  be  held  by  his 
trustees  in  trust  as  to  one  moiety  to  divide  the 
same  equally  between  the  four  children  of  his 
sister  Janet  Wells,  as  tenante  in  common,  and 
who  should  be  deemed  to  have  vested  interests  in 
tbeir  respective  shares  at  his  decease,  and  as  to 
the  remaining  moiety  upon  the  truste  therein 
mentioned  in  favour  of  his  son  Bainbi-idge  Bell 
and  his  children. 
The  testator  died  on  the  11th  Aug.  1866. 
Eliza  Morton  died  on  the  27th  Nov.  1894  with- 
out issue,  and  in  accordance  with  the  truste  of 

(<■)  itepcrtcd  bf  E.  A.  SciUTCHLEr,  Esq.,  Burlater-at-Lsv. 


the  will  the  legacy  of  80002.  and  the  investmente 
thei-eof,  of  the  income  of  which  Eliza  Morton  had 
been  tenant  for  life,  became  divisible  in  the 
manner  following:  As  to  as  well  the  capital 
as  the  income  of  one  equal  moiety  of  the  invest- 
ments i-epresenting  the  legacy,  upon  trust  to 
divide  the  same  equally  between  Janet  Wells, 
Dudley  WeUs,  James  Anderson  WeUs,  and 
Bichard  Sidney  Wells,  the  four  children  of  the 
testator's  daughter  Janet  Wells;  and  as  to  the 
remaining  moiety,  upon  truste  in  favour  of  Bain- 
bridge  BeU  and  his  issue. 

The  trustees  of  the  will  had  received  notice  that 
Dudley  Wells's  shai-e  was  subject  to  the  following 
incumbi'ances  created  by  him :  Mortgage  of  the  31st 
May  1879  in  favour  of  George  Garland  for  3801. 
and  interest,  such  mortgage  having  subsequently 
become  vested  in  William  Jeftery.  Charge  of  the 
18th  Sept.  1880  in  favour  of  Williams  and  Graham 
for  702.  and  interest  and  costs.  Assignment  of 
July  1882  in  favour  of  a    trustee  for   Dudley 

^^r  Alls  n  d*0dli>O1*S 

By  the  deed  of  the  3l8tMay  1879  Dudley  Wells 
had  assigned  his  share  under  the  will  to  G«orge 
Garland,  his  ezecutoi's,  administrators,  and 
assigns,  with  full  power  for  George  Gariand, 
his  executors,  administrators,  and  assigns,  to  sue 
for,  recover,  and  receive,  and  give  valid  receipte 
for  aU  or  any  part  of  the  moneys  thereby  assigned 
or  expressed  so  to  be  in  the  name  or  names  of 
Dudley  Wells,  his  heirs,  executors,'  or  adminis- 
trators, or  otherwise  to  hold  the  premises  to 
George  Garland,  his  executors,  administrators, 
and  assigns,  sub.iect  to  a  proviso  for  redemption 
on  payment  of  3802.  and  interest.  This  security 
was  tiunsferred  to  William  Jeffery. 

By  the  deed  of  July  1882  Dudley  Wells  had 
assigned  his  share  under  the  will  to  a  trustee  for 
the  benefit  of  his  creditors  subject  to  the 
moi-tgage. 

In  Jan.  1895  William  Jeffery  gave  formal 
notice  to  the  trustees  of  the  will  to  pay  over  to 
him  the  whole  of  Dudley  Wells's  share,  as  he  was 
the  proper  person  to  receive  the  same,  and  alone 
could  give  the  trustees  a  full  discharge. 

This  the  trustees  declined  to  do,  but  expressed 
their  willingness  to  pay  him  what  was  due  on  his 
mortgage. 

Thereupon  William  Jeffery  took  out  an  origin- 
ating summons  against  the  trustees  of  the  will, 
asking  for  a  direction  to  the  defendants,  as  such 
trustees,  to  pay  over  to  him,  as  mortgagee,  the 
amoiuit  in  their  hands  representing  Dudley 
Wells's  share  of  the  legacy,  less  duty ;  or  in  the 
alternative,  for  an  order  that  the  trusts  of  the 
will,  80  far  as  regarded  such  share,  might  be 
administered  under  the  direction  of  the  court 
without  general  administration  of  the  testator's 
estete. 

The  summons  was  adjourned  into  court,  and 
came  on  to  be  heard  before  Kekewieh,  J.  on  the 
18th  June  1895,  when  the  following  judgment  was 
delivered : 

Kekwich,  J. — The  argument  on  behalf  of  the 
defendante  in  this  case  has  raised  a  question  of 
novelty.  That  question  is,  whether  the  assignee  of 
a  chose  in  action,  that  is  to  say,  of  a  sum  of  money 
in  the  hands  of  trustees,  when  that  assignment, 
though  taking  the  form  of  an  assignment,  in 
substance  amounte  to  a  mortgage,  is  not  only 
entitled  to  give  a  discharge  to  the  trustees,  but  is 
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entitled  to  call  upon  the  trustees  to  pay  him  the 
whole  amount.  He  is  in  a  position  to  give  a 
receipt,  and  to  say,  "Whatever  equities  there  may 
he  subsisting  between  myself  and  others  claiming 
hehind  me  either  as  puisne  mortgagees  or  other- 
wise shall  be  settled  hetween  me  and  them,  and 
you  are  not  concerned  with  them."  It  is  said  oxi 
behalf  of  the  defendants  that  the  assignee  of  a 
chose  in  action  in  the  hands  of  trustees  is  not  in 
that  position.  To  my  mind  he  is,  snbject  to  this 
observation  :  The  trustees,  say,  of  a  will — this  is 
the  case  of  a  will — are  bound  to  regard  the  title 
of  the  assignee.  They  are  bound,  of  course,  to 
investigate  his  title,  and  to  see  that  the  mortgage 
is  in  proper  form,  duly  executed  and  duly  stamped, 
and  to  see  that  according  to  law  it  gives  the 
assignee  a  right  to  sign  a  receipt  in  full,  and  to 
discharge  the  trustees,  and  in  other  respects  to 
make  certain  that  the  person  who  claims  as  deriva- 
tive cest-ui  qne  trust  occupies  the  position  which 
he  says  he  does  occupy.  They  are  bound  to  do 
that,  but  they  are  equally  bound  to  take  notice 
of  any  subsequent  charges  or  any  subsequent 
assignments,  and  they  are  bound  to  protect  them 
also.  Therefoi-e,  if  they  are  called  upon  to  make 
over  a  sum  of  money  to  the  person  whom  they 
believe  undoubtedly  to  be  the  first  twsignee,  of 
course  they  would  be  bound  to  pay.  For  their 
own  protection,  and  because  it  is  their  duty  to 
others,  the  trustees  ought  to  give  notice  to  those 
others  thtt  "they  are  required  to  make  the  pay- 
ment, and  give  them  the  opportunity  of  asserting 
their  rights.  Precisely  what  they  ought  to  do, 
Bad  the  precise  steps  which  they  ought  to  take, 
must  of  course  vary  according  to  the  circum- 
stances of  each  particular  case.  For  instance,  if 
there  is  a  charge  in  favour  of  some  thoroughly 
competent  person  who  has  communicated 
through  a  solicitor,  the  trustees'  duty  is  not 
only  plain,  but  simple.  But  if  there  is  a 
person  of  unsound  mind  interested,  they  may 
find  them  selves  in  greater  difficulty,  and  they  may 
have  to  consider  whether  the  person  of  unsound 
mind  is  so  found  or  not  so  found,  and  whether 
they  have  to  oommnniaite  with  the  person  who  is 
guardian  ad  litem  or  the  person  appointed  as 
committee  in  lunacy.  In  aU  cases  I  think  that 
they  ought  to  give  those  persons  the  opportunity 
of  fighting  for  their  own  hands.  But,  in  my 
opinion,  they  are  not  bound  to  fight  for  them.  The 
trustees  are  bound  not  to  pay  over  the  money 
until  they  have  given  such  persons  that  oppor- 
tunity, on  account  of  their  duty  to  them  and  also, 
as  I  say,  for  their  own  protection ;  and  they  are 
bound  to  see  that  that  opportunity  is  a  fair  one. 
When  that  is  exhausted  it  seems  to  me  that  the 
trustees'  duty  is  done.  They  can  require  a  dis- 
charge in  full,  and  if  after  that  any  of  the  other 
persons  say,  "Tou  parted  with  a  fund  unfortu- 
nately to  an  insolvent,  and  whatever  rights  there 
are,  are  of  no  practical  value,  therefore  we  come 
back  to  you,"  the  trustees  would  then  be  entitled 
to  say,  "  We  have  done  our  duty,  and  it  was  for 
you  to  assert  your  rights.  We  were  not  bound  to 
engage  in  litigation  and  refuse  to  make  payments 
which  were  legally  demanded  simply  for  your  pro- 
tection, when  you  had  every  chance  of  asserting 
your  own  rights."  That  seems  to  be  the  position  of 
tinistees  where  money  is  in  their  hands  which  has 
been  assigned  or  charged.  Now,  what  was  the 
position  of  the  trustees  in  the  present  case  ?  I 
am  dealing  now  only  with  Dudley  Wells's  share 


of  the  legacy.  He  had  assigned  it  by  a  deed,  and 
counsel  are  agreed  that  it  is  a  mortgage ;  that  is 
to  say,  it  is  an  absolute  mortgage,  subject  to  an 
equity  of  redemption.  That  gives  William 
Jeffery,  the  plain^fE  here,  the  right  to  give  a 
discharge  for  the  whole  money  to  the  trustees. 
If  by  a  receipt  indorsed  upon  the  deed  or  other- 
wise producible,  William  Jeffery  had  acknow- 
ledged the  receipt  in  full,  subject  to  the  ditty 
which  I  have  just  mentioned,  the  trustees  would 
be  discharged.  There  cannot,  I  think,  be  any 
doubt  about  that,  and  it  would  be  extremely 
dangerous  for  trustees  to  do  anything  else.  But 
then  there  are  puisne  rights  created.  I  do  not 
know  if  there  were  any  other  mortgages,  but  it 
matters  not  whether  there  were  or  were  not, 
because  the  only  one  which  gives  any  trouble  is 
this :  It'appears  that  there  had  been  an  adjudica- 
tion in  bankruptcy  against  Dudley  Wells,  the 
mortgagor,  and  that  had  been  converted  by 
arrangement  into  an  assignment  for  the  benefit 
of  creditors,  and  his  effects,  including  the  rever- 
sionai7  interest,  were  invested  bj'  a  deed  of 
assignment  in  a  trustee  for  the  benefit  of  creditors. 
The  trustees  of  the  will,  therefore,  had  some  little 
difficulty.  That  deed  of  assignment  was  executed 
BO  long  ago  as  July  1882,  and  the  trustee  of  that 
deed  had  died.  But  it  was  not  until  the  year  1895. 
after  this  dispute  had  arisen  and  after  the  issae  of 
the  originating  summons,  that  a  new  trustee  was 
appointed.  He  was  appointed  apparently  by  the 
Court  of  Bankruptcy.  Now  what  ought  the  trustees 
of  the  will  to  have  done  ?  I  am  not  prepared  to 
say  exactly  what  they  ought  to  have  done,  and  to 
whom  they  ought  to  have  notified  this  demand  of 
William  Jeffery.  To  do  that  would  make  it 
necessai-y  to  go  into  the  bankruptcy  law  as  it 
existed  then,  and  to  search  the  proceedings  and 
find  out  exactly  what  the  legal  rights  were.  But 
that  there  was  some  way  of  giving  that  proper 
notification  I  entertain  no  doubt.  They  might  in 
some  way  have  notified  to  the  creditors,  or  have 
made  some  application  to  the  Court  of  Bankruptcy, 
or  have  found  out  in  some  way  in  whom  the  pi-o- 
pei-ty  was  vested.    If  the  pi-operty  was  not  pro- 

girly  vested  in  some  official  in  the  Court  of 
ankj'uptcy  it  was  vested  in  the  legal  personal 
representative  of  the  deceased  trust^.  But  the 
trustees  of  the  will  did  nothing.  They  sat  quiet 
and  said,  "  We  want  a  discharge  from  the  trustee 
of  the  deed  of  assignment."  That  to  my  mind 
they  were  not  entitled  to.  I  think  that  they 
entirely  mistook  their  position.  The  result  is. 
that  William  Jefleiy,  in  order  to  get  that  which 
he  formally  claimed,  has  been  obliged  to  comft 
here ;  and  I  think  that  the  trustees  of  the  will 
must  pay  so  much  of  the  costs  of  William 
Jeffery's  summons  as  refers  to  Dudley  Wells's 
share  of  the  legacy.  [His  Lordship  then  dealt 
with  certain  other  questions  raised,  and  ultimately 
made  an  order  that  the  defendants  as  trustees  of 
the  legacy  and  will  should  pay  to  the  plaintiff  as 
mortgagee  the  amount  in  their  hands  representing- 
the  share  of  Dudley  Wells  in  the  said  legacy  aftei' 
retaining  out  of  such  share  the  amount  of  their 
costs,  charges,  and  expenses  (if  any)  properly 
incun-ed  in  relation  thereto  (such  costs,  charges, 
and  expenses  to  be  taxed  by  the  taxing  master> 
.  .  .  and  should  pay  to  the  plaintiff  one 
moiety  of  his  costs  of  this  action  (such  costs  to 
be  taxed  and  certified  in  moieties  by  the  taxing- 
master).] 
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From  that  decision  the  defendants  now 
uppealed. 

Warrington.  Q.C.  and  Johnston  Edwards,  for  the 
sippellants,  snbmitted  that  the  order  made  by 
Xekewich,  J.  was  wrong,  and  that  there  was  no 
authority  which  supported  it. 

Marten,  Q.C.  and  W.  G.  Lemon  for  the  respon- 
dent, the  plaintiff.  [The  Lobd  Ohancbllob. — 
What  is  the  practice  in  the  Chancery  Division  in 
such  a  case  as  this  where  the  fund  is  in  court  ?] 
If  the  first  mortgagee  applied  he  would  have  his 
mortgage  debt  paid,  and  the  balance  would  be 
carrieid  to  a  separate  account  with  liberty  to  apply. 
j^BiOBT,  L.J. — Is  it  not  the  invariable  practice  of 
the  court  to  have  all  the  incumbrancers  before  it 
previously  to  distributing  the  fnndP  If  that  is 
the  practice  of  the  court,  is  it  not  the  duty  of  the 
trustees  to  act  on  the  same  principle  ?]  Trustees 
have  no  discretion  to  refuse  to  pay  over  a  mort- 
jjaged  trust  fund  on  the  application  of  the 
mortgagee : 

Be  FoUgno's  Mortgage,  32  Beav.  131. 

■['The  LoKD  Chascelloe. — What  is  there  here 
which  is  parallel  to  that  case  ?  It  does  not  say 
that  the  trustees  are  bound  to  pay  over  the 
mortgaged  trust  fund.  You  must  snow  that  they 
are  bound.]  A  mortgage  of  debts  due  to  the 
mortgagor,  made  in  tie  ordinary  form  with  a 
proviso  for  redemption  and  reconveyance  upon 
repayment  to  the  mortgagee,  is  "an  absolute 
assignment  (not  purporting  to  be  by  Mray  of 
charge  only)  "  within  sect.  25,  sub-sect.  0,  of  the 
Judicature  Act  1873  (36  &  37  Vict.  c.  66) : 

Burlinfon  v.  Hall,  50  L  .T.  Eep.  723 ;  12  Q.  B.  Djv. 

347,  351 ; 
7anere<i  v.  The  Delngoa  Bay  and  Bast  Africa  Bail- 

nay  Company,  61  L.  T.  Bop.  229  ;  23  Q.  B.  Div. 

239. 
Johnston  Edwards  replied. 

The  LoBD  Chancellok.  —  I  am  unable  to 
concur  in  the  judgment  of  Kekewich,  J.  I  am  due 
«l8ewhere,  so  the  reasons  for  my  decision  I  wiU 
leave  my  learned  brothers  to  state. 

Smith,  L.J.  —  In  this  case  a  testator  died, 
leaving  a  will.  His  nephew,  Dudley  Wells,  is 
«ntitled  to  a  share  of  a  legacy  under  that  will 
amounting  to  lOOOZ.  Dudley  Wells  mortgaged 
that  share  to  George  Grarland  for  380?.  and  inte- 
rest, who  transferred  the  mortgage  to  William 
JeSerj.  There  axe  also  puisne  incumbrancers  on 
that  share.  Dudley  Wells  became  insolvent,  and 
^executed  a  deed  of  assignment  in  favour  of  a 
trustee  for  his  creditors.  In  this  state  of  circum- 
stances William  Jeffeiy,  entitled  as  first  mort- 
.gagee,  took  out  an  originating  summons  asking 
for  a  direction  that  the  trustees  of  the  will  might 
"be  ordered  to  pay  over  to  him  the  amount  in  their 
liands  representing  Dudley  Wells's  share.  The 
puisne  incumbrancers  were  not  before  the  couit. 
It  is  manifest  that  every  farthing  to  which 
AVilliam  JeSery  is  entitled  is  the  3802.  and  interest 
4ind  costs.  The  first  question  is.  Is  he  entitled  to 
demand  that  the  whole  10002.  should  be  paid  to 
him  ?  Kekewich,  J.  has  decided  that  he  is.  Was 
Kekewich,  J.  right  in  making  that  order?  I 
pat  it  to  Mr.  Marten  thus :  Why  did  not  the 
trustees  of  the  will  satisfy  the  claim  of  William 
Jeffery  by  giving  him  4002.  out  of  the  10002.  ?  He 
admitted  that,  if  the  fund  were  in  court,  the  order 
u-onld  have  been  that  the  trustees  of  the  ynU 


should  take  that  course.  If  that  be  so,  why  if  the 
fund  is  not  in  court  should  the  trustees  act  other- 
wise ?  It  seems  to  me  clear  in  this  case,  not- 
withstanding the  argument  addressed  to  us  by 
Mr.  Marten,  that,  although  the  sum  of  lOOOf. 
represents  the  security  of  the  first  mortgagee,  and 
that  the  first  mortgagee  is  entitled  to  give  a 
receipt  in  full,  Kekewich,  J.  was  wrong  in  order- 
ing the  10002.  to  be  handed  over  to  William 
Jelfery.  But  Kekewich,  J.  has  gone  even  farther. 
He  said,  "  You  had  no  business  to  resist  the 
claim  of  William  JefPery  to  the  whole  amount 
of  Dudley  Wells's  share  in  your  hands,"  and 
he  ordered  them  to  pay  the  coste.  I  cannot 
agree  to  that.  It  seems  to  me  that  the 
trustees  were  justified  in  refusing  to  pay  over 
the  whole  sum.  I  think  therefore  tnat  that 
part  of  Kekewich,  J.'s  order  must  be  reversed, 
and  also  the  part  as  to  costs.  As  regards 
administration  of  this  fund  it  seems  to  me  that 
no  administration  is  required,  for  the  facts  are 
known. 

Biasr,  L.J. — T  am  of  the  same  opinion.  In 
this  case  William  Bell  bequeathed  80002.  to 
trustees  in  trust.  The  money  became  theirs  at 
law,  but  ti-usts  were  declared  of  it  and  under  them 
Dudley  Wells  became  entitled  to  one-eighth  or 
10002.  Now  an  action  has  been  brought,  the  pro- 
ceeding being  by  way  of  originating  summons,  in 
which  it  is  sought  to  make  liable  the  present 
trustees  of  the  legacy,  because  they  declined  to 
pay  over  the  whole  sum  of  10002.  to  William 
Jeffery — he  being  the  transferee  of  a  first  mort- 
gage executed  by  Dudley  Wells  of  his  share.  The 
trustees  had  notice  that  there  were  puisne  incum- 
brancers, or  at  any  rate  that  Dudley  Wells  had 
made  an  assignment  of  his  equity  of  redemption 
in  that  legacy  to  a  trustee  for  the  benefit  of  his 
creditors.  Now,  I  am  of  opinion  that  th^  trustees 
were  not  bound  to  pay  the  10002.  I  shall  not  go 
into  details  in  giving  my  reasons.  I  think  that 
there  are  very  many  reasons.  I  rest  my  decision 
on  what  is  the  acknowledged  practice  of  the 
Chancery  Division  in  such  cases.  No  one  has 
cited  a  case  to  the  contrary.  No  one  has  sug- 
gested that  if  the  money  had  been  in  court  it 
would  have  been  ordered  to  be  paid  to  the  first 
mortgagee.  If  the  court  does  not  think  fit  to 
make  an  order  for  payment  to  the  first  mortgagee 
of  the  whole  fund,  why  should  trustees  be  bound 
to  do  so  ?  I  do  not  think  that  they  are  bound. 
They  hare  a  right  to  settle  their  account  for  costs, 
and  then  their  duty  is  to  distribute  the  fund  in 
their  hands  according  to  the  amount  claimed  by 
the  various  incumbrancers  respectively.  Now,  as 
I  have  already  said,  an  originating  summons  has 
been  taken  out  'which  asks  for  an  order  on  the 
trustees  to  pay  over  to  the  first  mortgagee  the 
amountin  their  hands  representing  Dudley  Wells's 
share.  That  is  entirely  wrong  and  misconceived, 
and  the  order  made  by  Kekewich,  J.  ought  to  be 
set  aside.  The  summons  asks  in  the  alternative 
for  an  order  for  the  administi-ation  of  the  legacy, 
or  portion  of  that  legacy.  There  is  no  reason  for 
making  any  order  for  administration.  There  is  no 
conceivable  dispute  as  to  the  figures.  Therefore, 
why  go  into  that  ?  It  seems  to  me  that  the  only 
proper  thing  to  do  with  regard  to  the  summons 
will  be  to  reverse  the  order  made  by  the  learned 
judge  in  the  court  below  and  dismiss  the  summons 
with  costs. 

Appeal  aUoivcd. 
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Solicitor  for  the  appellant,  E.  F.  M.  Ryan. 
Solicitors  for  the  respondent,  Hepburn,   Son. 
and  Cutcllfe. 


Tuesday,  Nov.  5. 

(Before  Lord  Esheb.  M.R.,  Lopes  and 

Kay,  L.JJ.) 

HoDDEK  V.  Williams,  (a) 

appeal  from  the  queen's  bench  division. 

Sheriff — Execution — Forcible  entry — Building  not 

a  dwelling-house. 

In  levying  execution  under  a  writ  of  fi.  fa.  a 

sheriff  is  justified  in   breaking  open  the  outer 

door  of  premises    occupied    by    the  judgment 

debtor  provided  they  are  not  occupied  by  him  as 

part  of  his  dwelling-house. 

This    was    an   appeal    from    the   .-judgment   of 

Williams,  J.,  after  the  trial  of  the  action  with  a 

The  action  was  bi-ought  against  the  sheriff  of 
Dorsetshire  for  trespass  in  breaking  into  the 
plaintiff's  premises  in  Cbanceij-lane,  Bridport, 
and  seizing  his  goods. 

The  plaintiff  was  a  judgment  debtor.  For  the 
purpose  of  executing  ii  writ  of  fi.  fa.  the  sheriff's 
officer  went  to  the  premises  in  question,  and 
finding  them  locked  asked  the  plaintiff  who  was 
standing  outside  to  open  the  door.  The  plaintiff 
refused  to  do  so.  The  officer  then  broke  in  the 
outer  door  of  the  premises,  and  entered  and  seized 
goods  of  the  plaintiff. 

The  pi-emises  consisted  of  a  shop  and  workshop, 
and  a  place  for  storing  goods.  The  plaintiff  was 
a  coacnbuilder,  and  used  the  premises  for  the 
purposes  of  his  business.  They  were  merely 
business  premises,  no  one  lived  there. 

At  the  trial  of  the  action  before  Williams,  J. 
with  a  jury,  the  jur^  assessed  the  damages  at 
501. ;  but  the  learned  judge  after  the  verdict  ruled 
that  the  forcible  entiy  by  the  sheriff's  officer  was 
lawful,  and  ha  therefoi-e  gave  judgment  for  the 
defendant. 

The  plaintiff  appealed. 

Macaskie  for  the  plaintiff. — The  l^lling  of  the 
learned  judge  was  wrong,  and  judgment  should 
have  been  entered  for  the  plaintiff  for  50?.  The 
sheriff  was  not  justified  in  breaking  in.  In  the 
earliest  case  on  the  subject,  decided  in  4A  Eliz., 
"'  it  was  adjudged  for  law  by  the  whole  court  that 
if  ttfi.  fa.  be  directed  and  delivered  to  the  sheriff, 
he  may  not  break  the  outer  door  of  the  house, 
and  enter  and  do  execution  : " 

Anon.,  1  Brotnilow,  .50. 
There  is  nothing  to  show  that  "  house "  in  that 
case  means  dwelling-house.  The  maxim  that  "  a 
man's  house  is  his  castle "  was  laid  down  in  the 
first  resolution  in  Semayne'e  case  (5  Rep.  91 ;  2  Sm. 
L.  G.  114).  That  resolution  is  not  confined  to  a 
man's  dwelling-house,  i.e.,  the  place  whei-e  he 
sleeps ;  neither  are  the  other  resolutions  of  the 
court  so  confined.  I  admit  that  there  is  one  case 
in  which  it  was  held  that  the  sheriff  was  entitled 
to  break  into  a  barn  standing  in  a  field,  because  it 
was  not  part  of  a  dweUing-house : 

Penton  v.  Brown,  1  Keble,  698 ;  Sid.  186. 
In  the  first  place  that  case  is  distinguishable.    It 
was  a  case  of  a  levy  on  ^foods  the  projievty  of 

(a)  Eci.'orted  by  E.  Manlev  Smith,  Edq.,  Barrl8ter-at-Law. 


some  one  other  than  the  owner  of  the  bam ; 
and  was  onlv  a  decision  upon  the  meaning  of  the 
fifth  resolution  in  Semayne's  ease,  which  implies 
that  in  the  case  of  the  pursnit  of  the  goods  of 
the  owner  of  the  house,  the  sheriff  may  not  bi'eak 
in  even  after  denial  on  request  made.  Moreover, 
Windham,  J.  in  that  case,  held  that  there  was  no 
place  where  the  sheriff  could  make  demand. 
Further,  in  the  present  case,  the  premises  are  the 
shop,  &c.,  where  the  plaintiff  carried  on  his 
business,  and  where  he  probably  was  to  be  found 
all  day  long ;  whereas  in  Penton  v.  Brotcn,  the 
premises  broken  into  were  a  bam  in  a  field,  a 
place  to  which  the  owner  would  go  only  occa- 
sionally. There  is  no  later  case  extending  the 
decision  in  Penton  v.  Brnt/m,  and  it  ought  not  to 
be  extended.  The  reasons  of  the  judges  in  Penton 
V.  Brown  are  obscui-ely  reported,  and  the  case 
should  not  be  followed  eipept  where  the  circum- 
stances are  exactly  the  ijame.  Secondly,  if  the 
case  is  indistingulshable'irom  the  present,  it  is  sub- 
mitted that  it  was  wrongly  decided,  and  should 
be  oven-uled.  Lord  Bowen  was  clearly  of  opinion 
that  it  was  a  wrong  decision : 

The  American  Concentrated  Must   Corporation  v. 
Hendry,  68  L.  T.  Eep.  742  ;  62  L.  J.  388,  Q.  B. 

There  is  no  repoi-ted  decision  in  which  it  has  lieen 
approved.  A  sheriff  is  in  no  better  position  than 
a  landlord  distraining  for  rent : 

Broicn  v.  OUnn,  16  Q.  B.  254  : 

Ryan  v.  Shilcoci,  21  L.  J.  55,  El. 

Channell,  Q.C.  (E.  U.  Bullen  and  Muir  Mac- 
kenzie  with  him). — The  doctrine  of  the  inviola- 
bility of  a  man's  house  is  confined  to  his  dwelling- 
house,  and  the  defendant  was  therefore  justified 
in  breaking  into  the  premises  in  this  case.  The 
law  was  so  decided  in  Penton  v.  Brown.  Even  if 
that  case  did  not  so  decide,  it  has  been  supposed 
to  have  done  so  by  all  text-book  writers  and 
judges  for  the  last  200  yeai-s  and  more:  and 
the  court  ought  not  to  overrule  the  case  now : 
(see  Comyn's  Digest,  Bacon's  Abridgment. 
Watson  on  the  Office  of  Sheriff,  Impey  on  the 
Pi-actice  of  the  Office  of  Sheriff.)  This  was  the 
view  of  the  law  taken  by  Lord  Mansfield,  G.J.,  iu 
Lee  V.  Gansel  (I  Cowp.  1),  by  Lord  Campbell. 
C.J..  in  Brown  v.  Glenn  {ubi  sup.),  and  by  Lord 
Blackburn  in 

Hobmn  v.  Thellv^son.  16  L.  T.  Eep.  837  :  L.  Rep. 
2  Q.  B.  642 ;  36  L.  J.  302.  Q.  B. 

Lord  Bowen  gives  no  indication  at  all  iu  The 
American  Concentrated  Must  Corporation  v. 
Hendry  {ubi  sup.),  that  he  would  not  have  followed 
the  decision  of  Penton  v.  Brown  in  the  case  of  a 
sheriff.     [He  was  stopped.] 

Macaskie,  in  reply,  referred  to  the  difference  of 
the  reports  of  Lord  Blackburn's  judgment  in 
Hobson  V.  Thellusson,  as  given  in  the  Law  Reports 
and  the  Law  Journal  Reports. 

Lord  Esheb,  M.R. — It  seems  to  me  that  in 
this  case  we  should  apply  the  good  rule  that  an 
ancient  decision,  sucn  as  Penton  v.  JBro?r»  {ubt 
sup.),  which  is  more  than  two  hundred  years  old. 
upon  a  matter  of  practice,  which  is  one  of  con- 
tinual occurrence  in  the  ordinary  dealings  of  life, 
should  not  be  overruled.  The  case  is  still  stronger 
when  it  has  been  handed  down  through  the  cen- 
turies from  book  to  l>ook  by  careful  writers  and 
commentators,  in  text  books  which  are  being  con- 
tinually acted  on  by  people  in  the  daily  affairs  of 
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life.  Even  if  we  were  of  opinion  that  the 
decision  was  wi-ong  we  ought  not  to  over- 
rule a  case  decided  two  hundred  years  ago,  the 
principle  and  reason  of  which  has  been  since 
frequently  recognised  by  great  judges.  Now,  the 
first  direct  decision  we  have  to  deal  with  is  Penton 
v.  Brown  (ubi  tap.).  The  judges  who  decided 
that  case  acted  upon  what  in  their  view  had  been 
laid  down  in  Setnayne's  ease  (ubi  sup.)  Semayne's 
case  decided  that  the  privilege  of  inviolability 
exists  only  in  favour  of  a  person  in  connection 
with  his  own  dwelling-house.  What  is  the  mean- 
ing of  "  dwelling-house  ?  "  It  is  a  word  in  ordi- 
nary use,  and  we  all  know  what  it  means.  In 
Semayne's  ease  it  was  resolved  that  "the  house 
of  every  one  is  to  him  as  his  rastle  and  fortress," 
and  the  leai-ned  editors  of  Smith's  Leading  Cases, 
in  their  note  upon  Semayne's  case,  say  that  "  the 
maxim  that  *  a  man's  house  is  his  castle  '  only 
extends  to  his  dwelling-house ;  therefoi-e  a  bam, 
or  outhouse,  not  connected  with  the  dwelling- 
house  may  be  broken  open  in  order  to  levy  an 
execution. '  Lord  Mansfield,  C.  J.,  in  Lee  v. 
Qantel  (ubi  tup.),  clearly  adopted  that  view  of  the 
law,  and  gives  as  the  ground  of  it "  that  otherwise 
the  consequences  would  be  fatal,  for  it  would  leave 
the  family  within  naked  and  exposed  to  thieves 
and  i-obbers."  The  same  view  of  the  law  was 
evidently  adopted  also  by  Lord  Campbell,  C.J.  in 
Broicn  v.  Glenn  {ubi  sup.),  and  by  that  most  exact 
lawyer.  Lord  Blackburn,  in  Hobfon  v.  Thelluston 
(nbi  sup.).  The  matter  is  one  with  which  sheriffs 
iill  over  the  country  have  to  deal  daily,  and  there 
is  one  consensus  of  opinion  among  those  great 
jadges  that  I  have  mentioned,  and  all  text- book 
writers  upon  the  subject,  that  the  docti'ine  of  the 
inviolability  of  a  man's  house  extends  only  to  his 
dwelling-house,  and  therefore  a  sheriff  in  executing 
a  writ  is  entitled  to  break  into  premises  which  do 
not  come  within  the  meaning  of  the  term  "  dwel- 
ling-house." The  view  of  Si  lawyers  has  been 
uniform  from  the  beginning,  and  we  cannot  give 
way  to  the  argument  which  is  now  brought  before 
u8  for  the  first  time.  The  premises  in  this  case 
■were  not  a  dwelling-house,  whatever  else  they 
may  have  been,  and  the  sheriff  was  therefore 
justified  in  breaking  open  the  outer  door.  The 
appeal  miist  be  dismissed. 

Lopes,  L.J. — ^I  am  of  the  same  opinion.  The 
doctrine  which  forbids  a  sheriff  from  breaking 
into  a  dwelling-house  in  order  to  execute  a  writ 
of  _^". /a.  is  very  ancient,  and  pi-oceeds  upon  the 
gi-ound  that  a  man  and  his  family  ought  to  be 
protected  in  the  occupation  of  their  dwelling- 
house.  "  Every  man's  house  is  his  castle  "  is  the 
maxim,  jbut  the  privilege  extends  to  dwelling- 
bouses  only,  and  therefore  a  bam  or  other  build- 
ing not  connected  with  a  dwelling-house,  nor 
within  the  curtilage,  may  be  broken  open  by  a 
sheriff  for  the  purpose  of  executing  a  writ  of 
fi.  fa.  The  leading  authority  on  the  subject  is 
the  case  of  Penton  v.  Brown  (ubi  sup.),  decided  in 
the  reign  of  Charles  II.  The  case  has  been 
referred  to  as  good  authority  bv  evei-y  text-book 
writer  since  that  date  on  the  law  applicable  to 
sheriffs,  and  by  Lord  Mansfield,  C.J.,  Lord 
Campbell,  C.  J.,  and  Lord  Blackburn.  We  cannot 
oven-ule  a  case  which  has  such  a  long  line 
of  authorities  in  its  favom-.  Therefore,  a  man  is 
protected  from  the  breaking  open  by  the  sheriff 
of  the  outer  door  of  his  dwelling-house,  but  lie  is 
not  so  protected  in  the  case  of  barns  or  other 


buildings  not  within  the  curtilage,  unconnected 
with  his  dweUing-house.  In  this  case  the  forcible 
entry  of  the  sheriff  was  justified,  and  the  judg- 
ment of  Williams,  J.  was  right.  The  appeal  will 
be  dismissed. 

Kat.  L.J.— I  am  of  the  same  opinion.    We 
have  not  now  to  deal  with  a  case  of  a  landlord 
disti-aining  for  rent,  but  of  a  sheriff  executing  a 
writ  of  ^.  fa.    As  was  observed  by  Lord  Campbell, 
C.J.,  in  Brown  v.  Glerin  (ubi  sup.),  "a  distinction 
may  reasonably  be  made  between  the  powers  of 
an  officer  acting  in  execution  of  legal  process  and 
the  powers  of  a  private  individual  who  takes  the 
law  into  his  own  hands  and  for  his  own  purpose. 
There  is  another  well-known  distinction,  that  a 
landlord  cannot  distrain  at  all  hours,  whereas  the 
sheriff  is  under  no  such  restriction.''   The  question 
before  us  is  whether  the   sheriff   is   entitled  to 
break  open  the  outer  door  of  a  workshop  which 
is  entirely  xinconnected  with  a  dwelling-house. 
In    Penton    v.    Brown    (ubi    sup.),    decided    in 
15  Car.  2,  it  was  held  that  the  door  of  a  bam, 
which  was  not  a  dwelling-house  nor  within  the 
curtilage,  might    be  broken  open  by  a  sheriff 
acting  under  the  mandate  of  the  law,  he  being  in 
a  different  position  from  a  landlord  distraining 
for  his  rent.    That  distinction  is  referred  to  by 
the  editors  of  Smith's  Leading  Cases  in  their 
notes  to   Semayne's   case.      They  say  that    the 
maxim  that  "  a  man's  house  is  his  castle  "  only 
extends  to  his  dwelling-house :  therefore  a  bam, 
or  outhouse,  not  connected  w.th  the  dwelling- 
house  may  be  broken  open  in  order  to  levy  an 
execution  ( Penton  v.  Brown) ;  but  not  to  make  a 
distress  for  rent  (Brown  v.  Glenn)."    Now,  it  is 
admitted    that,  in    every    text-book    upon    the 
subject,  that  doctrine  is  laid  down  as  having  been 
decided  in  Penton  v.  Brown  (ubi  sup.).    Then,  in 
Brown  v.  Glenn  (ubi  sup.).  Lord  Campbell,  C.J. 
says:  "In  Penton  v.  Brown  it  was  decided  on 
demurrer  that  the  outer  door  of  an  outhouse 
might  be  broken  open  for  the  pm-pose  of  executing 
a  /.  fa."    The  question  came  again  before  the 
couri  in  Hobson  v.   Tliellusson  (ubi    sup.),  and 
there,  as  reported  in  the   Law  Journal,  Lord 
Blockbnm  said  :  "  I  do  not  think  that  the  sheriff's 
officer  was  boimd  to  go  off  at  once  and  take  a 
crowbar  to  break  open  the  doors,  although  no 
doubt  that  might  have  been  done,  as  the  goods 
were  in  a  warehouse,  and  not  in  a  dwelling-house 
.     .     .     He  certainly  might  have  broken  the  doors 
open  and  seized  the  goods."    The  question  before  . 
the  court  was,  whether  the  sheriff  was  negligent 
in  not  seizing  the  goods  before  ten  o'clock,  at 
which  hour  a  certain  deed  was  executed,  and  the 
court  held  that  he  was  not  negligent  becauso  he 
was  not  bound  to  break  in  at  once.    Now,  it  has 
been  argued  that  the  passage  from  Lord  Black- 
biirn's  judgment  which  I  have  read  is  not  to  be 
relied  upon,  because  the  report  of  the  case  in  the 
Law  Reports  is  not  quite  the  same.    Lord  Black- 
bum  is  there  reported  to  have  said  this :  "  I  think 
the  officer  was  not  bound  to  go  to  the  office  earlier 
than  he  did ;   and  that  he  pi-oceeded  with  due 
diligence :  and  that  he  was  not  bound  to  break 
open  the  door  of  the  warehouse  at  once  without 
further  inquiry,  in  the  absence  of  any  direction 
from  the  execution  creditor  to  proceed  with  the 
utmost  dispatch."    It  seems   to  me   that  those 
words  come  to  the  same  thing.    The  effect  of  the 
judgments  of  Lord  Blackburn  and  Mellor.  J.  is 
that  the  sheriff  was  not  bound  to  break  in  at 
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once,  and  the  judgments  troald  in  mj  opinion 
be  irrational  if  .  the  sheriff  had  no  power  at 
all  to  break  in.  It  has  also  been  argned 
that  Penton  v.  Brown  {uhi  sup.)  has  been  dis- 
approved of  by  Lord  Bowen,  in  the  case  of  The 
American  Concentrated  Mutt  Corporation  v. 
Hendry  (uhi  sup.).  But  all  that  ho  says  is,  "In 
Penton  v.  Brown  it  was  indeed  held  that  a  sheriff 
for  purposes  of  execution  might  break  u  bam 
whinh  was  in  a  field,  as  distinct  from  a  bam 
which  was  parcel  of  a  house,  but  the  court  agreed 
that  if  the  bam  had  been  adjoining  to  a  parcel 
of  the  house,  it  could  not  lawfully  have  been 
broken.  The  law  so  laid  down  in  Penton  v.  Brown 
as  to  a  sheriff's  rights  with  regard  to  a  detached 
outhouse  in  a  field,  appears  to  me  to  be  a  de- 
parture from  older  law."  He  does  not  say  that 
the  decision  in  Penton  v.  Brown  is  not  law,  nor 
that  it  ought  now  to  be  overruled.  I  think  that 
the  decision  in  Penton  v.  Broion  ought  not  now  to 
be  overruled,  nor  any  alteration  made  in  the  long 
course  of  piuctice  that  has  existed  for  the  last 
200  years  and  more.  The  judgment  of  Williams, 
J.  was  right,  and  this  appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Nicholson,  Graham 
and  Cfraham,  for  Richard  Tucker,  Bridport. 

Solicitors  for  the  defendant,  Lovell,  Son,  and 
PitfiM,  for  Synumds  and  Son,  Dorchester. 


HIGH    COURT    OF   JUSTICE. 

CHANCEBT  DIVISION. 

Friday,  Aug.  2. 
(Before  Kekewich.  J.) 
Be  "Wbight;  Kibke  v.  North,  (a) 
Practice — Admissions  —  Payment    into    court  — 
Parties — Joinder — Bules  of  Court  1883 — Order 
XVI.  rr.   1,  11 ;    Order  XVIIL,  r.  6;  Order 
XXXII.,  r.  6. 

A  motion  was  brought  hy  some  of  the  plaintiffs  in 
this  action,  asking  that  the  defendant  might  be 
ordered  topay  certain  trust  moneys  into  court  to 
the  credit  of  the  action  on  the  ground  that  he  had 
admitted  in  his  defence  that  the  moneys  had  been 
in  the  hands  of  W.,  of  whom  the  defendant  was 
executor  and  legal  personal  representative. 
Held,  that  the  motion  could  not  be  made  by  some 
of  the  plaintiffs  independently  of  the  others,  but 
that  they  must  all  concur. 
This  was  an  action  brought  by  Mrs.  Kirke,  a 
widow,  as  tenant  for  life  under  her  mai'riage 
settlement,  and  her  children  (of  whom  all  but  one 
were  infants)  as  i-eversioners,  against  the  defen- 
dant, William   George  North,  the  executor  and 
legal  representative  of  John  Wright  deceased, 
Wright  being  one  of  the  two  trustees  of  the 
settlement,  and  against  the  surviving  trustee,  to 
make  good  certain  sums  alleged  to  have  been  lent 
by  the  trustees  contrary  to  the  terms  of  the  trust. 
The  defendant  North,  in  his  defence,  stated  that 
the  sums  had  been  lent  with  the  knowledge  and 
consent  of  Mrs.  Kirke.    This  was  a  motion  on 
behalf  of  reversioners,  asking  that  the  defendant 
North  might  be  ordered  to  pay  the  trust  moneys 
into  court  to  the  credit  of  the  action  on  the 

(a)  Kerortcd  bj  Fkancis  F.  .Vdy,  Esq.,  Carrtster-at-Law. 


ground  that  he  had  admitted  in  his  defence  that 
the  moneys  had  been  in  the  hands  of  Wright. 

Benshaw,  Q.C.  and  Hadley  for  the  defendant 
North. — We  take  the  preliminary  objection  that 
Mrs.  Kirke,  the  tenant  for  life  should  have  l>een 
joined  with  the  reversioners  on  the  motion. 
Brown  V.  Sawer,  3  Beav.  59S  : 
Butlin  V.  Arnold,  1  H.  &  M.  715. 

Marten,  Q.C.  and  Boome  for  the  motion. — 
Under  the  present  practice  one  or  more  plaintiffs- 
may  apply  for  and  obtain  relief,  and  no  cause  or 
matter  shall  be  defeated  through  non- joinder  of 
parties : 

Rnles  of  Court  1883,  Order  XVI..  rr.  1,  11 ;  Order 
XVni.,  r.  6 ;  Order  XXXII.,  r.  6. 

Kekewich,  J. — I  think  this  preliminary  objec- 
tion must  prevail.    In  construing  the  rnles  of 
Erocedure  in  this  division  of  the  High  Court  we 
ave  to  regard  the  former  settled  practice  of  the- 
Court  of  Chancery.     The  two  cases  cited  by  Mr. 
Benshaw  prove  conclusively  what  the  practice  of 
the  court  was.    The  question  is,  has  the  new  pro- 
cedure altered  that  practit'ei"      Now   the  rule, 
which   seems    to    me    to  point   in   words  more- 
strongly  than  any  other  in  Mr.  Marten's  favour, 
is  rule  6  of  Order  XXXII. :   "  Any  party  may  at 
any  stage  of  a  cause  or  matter ;  "  that  certainly 
in  words  without  going  fmrther,  points  to   any 
plaintiff  or  defendant  applying ;  but  on  reading 
the  rule  through  it  will  oe  seen  that  there  is  a. 
necessary  limitation :   '^  Any  party   may  at  any 
stage  of  a  cause  or  mattei*,  where  admissions  of 
fact  have  been  made."    Therefore,  to  come  within 
that  rule,  you  must  hare  a  case  where  admissions 
have  been  made  by  the  party  against  whom  the 
application  is  made — ^admissions  in  favour  of  the 
party  who  is  making  the  applic^ition;  and  that  is 
more  apparent  when  a  little  further  on  you  find, 
"  Without  waiting  for  the  detennination  of  any 
other  question  between  the  parties."    It  seems  to- 
me that  to  construe  the  rule  as  meaning  that  any 
one  of  the  plaintiffs  may  apply  as  against  any  one 
of  the  defendants,   is  to  construe  it  far  more 
widely  than  the  language  will  properly  bear,  even 
without  regard  to  the  old  practice.     Bule  6  of 
Order  XTIII.  does  not,  I  think,  affect  the  case  at 
all.    It  says :  "  Claims  by  plaintiffs  jointly  may 
be  joined  with  claims  by  them  or  any  of  theni 
separately  against  the  same  defendant."      The- 
real  object  of  that  rule  is  merely  to  get  rid  of  the 
enormous  mischief  of  the  old  practice  of  mis- 
joinder ;  and  that  is  evident  from  the  fact  that 
Order  XVIII.  is  headed,  '*  Joinder  of  causes  of 
action."    Bule  11  of  Order  XVI.  really  deals  with 
the  same  point.  It  says :  "  No  cause  or  matter  shall, 
be  defeated  by  reason  of  the  misjoinder  or  non- 
joinder of  the  parties."  Then  falling  back  on  rule  1 
of  Order  XVI.  we  come,no  doubt,  to  the  most  useful 
amendment — one  which  I  know,  from  my  owih 
experience,  to  be  of  the  very  greatest  advantage- 
to  suitors,  for  it  enables  the  court  to  do  justice  at 
the  trial  or  judgment.    It  commences  in  a  general 
way :  "  All  persons  may  be  joined  as  plaintiffs  iu 
whom  the  right  to  any  relief  claimed  is  alleged  to 
exist,  whether  jointly,  severally,  or  in  the  alterna- 
tive."   This  is  a  beneficial  rule,  and  enables  the 
court,  when  the  action  comes  to  trial,  so  to  model 
the  judgment  as  to  do  justice  l>etween  the  parties. 
I  have  had  several  cases  in  which  Order  X  VI.  has. 
been  applied.    One  of  then  was  a  case  in  which  it 
mother  and  daughter  made  claim  ngpiaat  trustees 
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for  a  breach  of  trust.  The  daughter  was  an 
infant  at  the  date  of  the  breach  of  trust,  and  it 
was  admitted  that  there  was  no  defence  whatever 
as  against  her.  As  against  the  mother  it  was  said, 
and  said  truly,  that  she  had  been  an  inciting  party, 
and  that  the  breach  of  trust  was  committed  at 
her  request,  with  the  result  that  the  relief  sought 
by  the  daughter  was  made  to  fall  on  the  mother, 
the  proper  shoulders.  Under  the  old  practice  the 
court  would  unfortunately  have  been  obliged  to 
dismiss  that  action,  and  the  infant  would  not 
have  had  the  benefit  of  it,  because,  joined  with  her 
mother,  she  coald  not  have  brought  the  action. 
As  it  was,  she  was  able  to  bring  the  action.  That 
is  the  meaning  of  the  rule,  but  it  is  not  meant 
that  the  parties  should  be  joined  together  in  a 
slipshod  manner,  and  then  applications  should  be 
mMe  one  against  the  other,conf  using  the  pleadings 
and  the  issue. 

Solicitors  :  Swann  and  Co.,  for  Tweed  and  Son, 
Homcastle ;  Oldman,  Clabbum,  and  Co.,  for 
WiUders  and  Son,  Holbeach. 


Wedneeday,  Aug.  7. 
(Before  Kekewich,  J.) 

WlIiLIAUS  V.  QUEBUADA  RAILWAY,  LAND,  AND 

Copper  Company,  (a) 

Practice  —  Production   of  documents  —  Fraud — 
Solicitor  and  client — Privilege — Order  XXXI., 
r.  19a.,  sub-rule  2. 
The  plaintiff,  in  hia  statement  of  claim,  charged  the 
defendant  company  with  fraud.     On  a  suinmons 
for  prodtietion  and  inspection  of  documents  -. 
Held,  that  no  distinction  could  be  drawn  between 
crime  and  a   dvil  fraud,  and  communications 
belteeen  the  cotnpany  and  their  solicitor  as  to  the 
subject-matter  of  the  alleged  fraud  were   not 
privileged  from  production. 
In  1883  and  1885  the  directors  of  the  defendant 
company  passed  resolutions  for  the  creation  and 
issue  of  6  per  cent,  debenture  stock,  constituting 
a  first  charge  by  way  of  a  floating  security  upon 
the   undertaking  and  pix>perty  of  the  company. 
In   1886  the  company,  with  tbe  consent  of  the 
debenture  stock-holders,  created  and  issued  6  per 
cent,  prior  mortgage  debentures,  charged  also  by 
way  of  a  floating  security,  in  priority  to  the  deben- 
ture stock,  upon  the  company's  undertaking  and 
property. 

On  the  1st  Sept.  1884  the  company  made  default 
in  payment  of  the  interest  due  on  the  debentures 
and  debenture  stock,  and  on  the  3rd  Sept.  this 
action  was  brought  by  John  Williams  on  behalf 
of  himself  and  all  others  the  holders  of  deben- 
tures and  debenture  stock  in  the  defendant  com- 
pany to  enforce  their  securities.  The  plaintifF,  by 
his  statement  of  claim,  alleged  that  on  the  22nd 
Feb.  1894  an  agreement  was  entered  into  between 
tbe  company  and  Messrs.  Matheson  and  Co.,  the 
sole  consignees  and  agents  for  the  sale  of  the 
company's  ores,  whereby  the  company  charged 
all  their  property  with  a  large  sum  of  money 
alleged  to  be  due  from  them  to  Messrs.  Matheson 
and  Co.,  but  without  disclosing  the  existing 
charges:  Paragraph  22  of  the  statement  of  claim 
stated: 
When  the  Ust  hereinbefore-stated  agreement  was 
(a)  Beported  by  Francis  E.  Adt,  Esq.,  BurlsMr-at-Ltw. 


entered  into,  the  company  was  insolvent,  and  its 
stoppage  was  to  the  knowledge  of  the  parties  imminent, 
and  the  oharge  created  by  the  said  agreement  was  not 
given  in  the  ordinary  course  of  bnsiness,  or  for  the 
purpose  of  enabling  the  company  to  oontinne  itsbosineas, 
bat  to  defeat  and  delay  the  holders  of  debentures  and 
debenture  stock,  and  the  said  agreement  is  ntterly  void, 
or  in  tbe  alternative,  the  charge  tiiereby  created  is  subject, 
as  to  all  the  property  therein  comprised,  to  both  the 
debentnres  and  the  debentnre  stock. 

The  plaintiff  claimed  as  against  the  company 
and  Messrs.  Matheson  and  Co.  declarations  to 
establish  the  priority  of  the  debentures  and 
debenture  stock  over  Messrs.  Matheson  and  Co's. 
agreement  of  charge ;  to  have  both  classes  of 
debenture  eesurities  enforced  and  to  have  the 
agreement  set  aside.  In  Nov.  1894  the  company 
went  into  voluntary  liquidation,  and  liquidators 
were  appointed. 

Tbe  liquidators  filed  on  a£Sdavit  of  documents, 
paragraph  2,  of  which  was  as  follows : 

The  said  defendant  company  object  to  produce  for 
inspection  certain  portions  of  the  minute  and  agenda 
books  comprised  in  tbe  first  part  of  the  first  schedule 
hereto,  on  the  ground  that  they  contain  matters  not 
relevant  to  the  matters  in  question  in  this  action,  and 
also  such  other  parts  of  the  said  minute  and  agenda 
books  which  contain  copies  of  or  extracts  from  oonnsel's 
opinions,  and  the  defendant  company's  solicitor's  advice 
on  matters  on  wiiich  the  defendant  company  required 
and  obtained  opinions  and  advice. 

The  said  defendant  company  also  object  to  produoe 
the  documents  comprised  in  the  second  part  of  the  said 
first  schedule,  on  the  ground  that,  other  than  so  far  as 
they  consist  of  such  parts  of  the  minute  and  agenda 
books  as  last  aforesaid,  they  are  papers  which  have  at 
difiFerent  periods  been  submitted  to  counsel  to  advise  the 
company  upon  their  affairs  before  action  brought,  and 
also  comprise  papers  submitted  to  counsel  during  the 
progress  of  this  action  for  the  purpose  of  his  advising 
the  defendant  company  and  their  solicitors,  and  are 
therefore  privileged. 

This  was  a  summons  asking  for  the  production 
and  inspection  of  the  documents'  mentioned  in 
paragraph  2  of  the  liquidators'  affidavit. 

A.  R.  Kirby  for  the  plaintiff. — We  charge  the 
defendant  company  wiwi  fraud  in  our  statement 
of  claim.  There  is  no  distinction  between  a  civil 
fraud  and  a  criminal  charge,  and  privilege  cannot 
be  claimed : 

Beg.  V.  Cox,  S2  L.  T.  Bep.  25  ;  14  Q.  B.  Div.  153. 

The  liquidators  are  officers  of  the  court,  and 
should  produce  all  documents  in  their  possession.. 
Aldred  Rowden  for  tbe  defendants. — I  submit 
that  communications  between  a  party  and  his 
solicitor  are  privileged : 

Minet  v.  Jfori/nn,  28  L.  T.  Eep.  573 ;  8  Ch.  App. 
361. 

A  civil  fraud  is  not  the  same  as  a  criminal  charge : 

Bray  on  Discovery,  pp.  352.8 ; 

Reg.  V.  Cot,  62  L.  T.  Rep.  25 ;  14  Q.  B.  Div.  153  : 

Charlton  v.  Coombes,  4  Giff.  372  ; 

Follett  V.  Jefferyee,  1  Sim.  N.  S.  1 ; 

Be  Poetlethiraite,  66  L.  T.  Eep.  733;  35  Ch.  Dir. 
722. 
By  consent  of  counsel  the  documents,  the  produc- 
tion of  which  were  objected  to,  were  handed  up 
to  the  judge. 

Keeewich,  J. — This  case  is,  in  my  opinion, 
one  of  unusual  gravity  and  importance.  It  is  of 
the  highest  importance,  in  the  first  place,  that  - 
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the  rule  as  to  privilege  of  protection  from  produc- 
tion to  an  opponent  of  those  communications 
vrliich  pass  between  a  litigant,  or  an  expectant  or 
possible  litigant  and  his  solicitor  should  not  be 
in  any  way  departed  from.  However  hardly  the 
rule  may  operate  in  some  cases,  long  experience 
has  shown  that  it  is  essential  to  the  due  adminis- 
tration of  justice  that  the  privilege  should  be 
upheld.  On  the  other  hand,  where  there  is  any- 
thing of  an  underhand  nature  or  approaching 
to  fraud,  especially  in  commercial  matters,  where 
'there  should  be  the  veriest  good  faith,  the  whole 
transaction  should  be  ripped  up  and  disclosed 
in  all  its  nakedness  to  the  light  of  the  court.  It 
ii  said  this  case  is  not  one  of  fraud.  Shortly  it 
is  this :  The  plaintiff  and  those  he  represents  are 
the  holders,  of  debentures  and  debenture  stock  of 
the  defendant  company.  They  say,  "  We  have  a 
first  charge  on  the  property  of  the  company,  and 
our  first  charge  is  obstructed  by  another  charge 
given  by  the  defendant  company  in  favour  of 
their  agents,  but  really  with  an  intent  to  defeat 
and  delay  our  security.  Ours  is  a  iloating  security, 
not  to  come  into  effect  until  certain  circumstances 
take  place,  including  a  winding-np  of  the  com- 
pany," Then  it  is  alleged  that  the  company  was 
insolvent,  and  that  they  found  it  useless  for  them 
to  continue  to  carry  on  business,  and  they  had  to 
stop,  but  that  in  order  to  prevent  for  a  time  this 
inevitable  result  they  gave  a  charge  in  favour  of 
their  agents,  and  a»the  plaintiff  aUeges  they  did 
it  in  such  a  way  as  to  defeat  the  holders  of  first 
debentures.  That  is  what  I  understand  the 
plaintiff's  case  to  be.  and  it  is  said  that  is  not  a 
.c-harge  of  frand.  It  is  difficult  to  say  it  is  not 
commercial  dishonesty.  It  is  in  my  opinion  com- 
mercial dishonesty  of  the  very  worst  tjrpe,  and 
that  is  fraud.  Then  the  company,  which  is  now 
in  liquidation,  makes  by  its  liquidators  an  affi- 
davit of  documents,  including  minute  books,  and 
it  appears  that  the  company  have  in  their  minute 
books  not  only  a  minute  of  a  resolution  passed  by 
the  board  of  directors  as  to  this  charge,  but  copies 
of  or  extracts  from  the  opinions  of  counsel  and 
j;idvice  of  the  company's  solicitors  with  reference 
to  this  charge ;  and  they  say  they  are  not  bound 
to  produce  these  because  they  are  confidential 
communications  between  them  and  their  legal 
advisers  which  ought  to  be  protected  fi-om 
production.  It  is  obvious  that,  if  this  ob- 
jection holds  good,  justice  may  be  defeated; 
but  it  may  be  right  that  justice  in  this  case 
should  be  defeated  in  order  to  uphold  the 
general  administration  of  justice.  But  is  it  right 
that  justice  should  be  defeated  in  this  case ."  It 
is  said  that  this,  being  a  case  of  fraud,  is  taken 
out  of  the  ordinai-y  rule,  and  that  no  protection 
can  be  claimed,  on  the  ground  of  privilege,  in  a 
case  which  is  one  of  fraud.  The  case  of  Reg.  v.  Cox 
(.12  L.  T.  Rep.  25  ;  14  Q.  B.  Div.  153)  is  i-efei-red 
to.  and  there,  after  full  argument,  the  judgment 
of  the  Court  for  Crown  Cases  Reserved  (con- 
sisting of  Lord  Coleridge,  C.J..  and  Hawkins, 
Stephen,  Watkin  Williams,  and  Mathew,  JJ.) 
was  delivered  by  Stephen,  J.  It  was  a  considered 
judgment,  going  into  the  whole  law  upon  the 
subject ;  and  it  goes  the  length  of  saying  that  it 
is  a  principle  established  by  many  cases  that, 
where  there  is  a  charge  of  fraud,  the  protection  of 
confidential  communications  between  a  client  and 
his  solicitor  on  the  ground  of  privilege  is  not 
ai'-ovred.  But  it  is  argued  that  that  was  a  criminal 


case,  and  that,  in  civil  cases,  the  rule  has  been 
laid  down  only  where  there  is  something  more 
than  a  charge  of  fraud  against  the  defendant — 
where,  for  instance,  the  solicitor  or  attorney  to 
the  defendant  has  himself  been  a  party  to  the 
fraud ;  and  no  doubt  there  are  many  passages  to 
that  effect  to  be  found  in  the  authorities,  besides 
the  passage  that  has  been  read  from  Mr.  Bray's 
exceedingly  useful  book  on  discovery,  but  I  do 
not  find  that  passage  upheld  by  the  judgment  in 
Beg.  V.  Cox.  No  doubt,  also,  the  case  of  Beg.  v. 
Orton,  cited  in  that  case,  in  which  Cockbum, 
C.J.  gave  an  elaboi-ate  judgment,  was  a  criminal 
case ;  but  the  judgment  in  Beg.  v.  Cox  is  based 
on  general  principles,  and  does  not  draw  any  dis- 
tinction between  a  case  of  crime  and  a  case  of 
civil  fraud ;  and  certainly,  in  Beg.  v.  Orton,  Cock- 
bum,  C.J.  said  nothing  to  lead  to  the  conclusion 
that,  to  oust  the  privilege,  the  attorney  must  be  a 
party  to  the  fraud.  A  fraudulent  person  intend- 
ing to  commit  a  fraud  would  take  great  care  not 
to  let  his  solicitor  know  of  the  fraud  if  he  could 
possibly  avoid  doing  so ;  his  object  would  be  to 
deceive  his  solicitor  as  well  as  evetyone  else.  In 
snch  a  case,  as  Cockbui-n,  C.J.  said,  "  U  the  client 
had  a  dishonest  purpose  in  view  in  the  communi- 
cation he  makes  to  his  attorney,  with  the  view  of 
making  the  attorney  the  innocent  instrument  of 
carrying  out  the  fraud,  it  deprives  the  communi- 
cation of  the  privilege."  If,  in  such  a  case  as 
that,  privilege  attached  to  the  communication, 
justice  would  be  very  easily  defeated.  In  my 
opinion,  the  observations  of  Stephen,  J.  apply  to 
a  case  where  the  solicitor  to  the  party  charged- 
with  fraud  is  nothimself  charged  with  being  a  party 
to  the  fraud.  It  appears  to  me  that  the  case  of 
Beg.  V.  Cox  is  applicable  to  civil  as  well  as  criminal 
cases.  In  Be  Postlethwaite  (56  L.  T.  Rep.  733; 
35  Ch.  Div.  722),  where  Beg.  v.  Cox  was  considered. 
North,  J.  refers  to  the  judgments  of  Lord  Cran- 
woith  in  Follett  v.  Jefferye»  (1  Sim.  N.  S.  1),  and 
of  Turner,  V.C.  in  Busaell  v.  Jackton  (9  Hare, 
387,  and  says  at  p.  726  of  35  Ch.  Div. :  "  Both 
those  cases  are  of  vei-y  high  authority,  and  they 
both  received  the  approval  of  the  full  Court  for 
Crown  Cases  Reserved  in  Beg.  v.  Cox.  It  seems 
to  me,  therefore,  that,  if  the  case  alleged  by  the 
statement  of  claim  be  true,  there  can  be  no  pro- 
fessional privilege  for  the  documents  in  question." 
I  was  extremely  reluctant  to  order  the  produc- 
tion of  these  documents  without  knowing  some- 
thing about  them.  It  might  be  that  after  all 
pririlege  had  not  been  aptly  claimed,  or  I  might 
inadvertently  and  unfairly  to  the  defendants 
make  them  produce  a  number  of  documents 
which  could  only  be  used  for  the  purpose  of 
haiussing  them,  and  might  have  no  direct  oearing 
on  the  mattei-s  in  question;  and  therefore  I 
endeavoured  to  fall  back  upon  the  rules.  Stib- 
rule  2  of  rule  19a  of  Order  XXXI.  says  this : 
"  Where  on  an  application  for  an  order  for  inspec- 
tion privilege  is  claimed  for  any  document,  it  snail 
be  lawful  for  the  court  or  a  judge  to  inspect  the 
document  for  the  purpose  of  deciding  as  to  the  vali- 
dity of  the  claim  of  privilege."  The  old  practice  that 
existed  long  before  the  Judicature  Acts  on  the 
common  law  side  was  always  for  the  judge  to  take 
the  documents  and  determine  for  himself  whether 
they  should  be  produced  or  not.  That  was 
occasionally  done  also  on  the  equity  side.  I 
remember  one  case  in  which  an  important  docu- 
ment was  produced  to  the  Master  of  the  Rolls 
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in  order  that  he  might  say  whether  it  ought  to  be 
prodnoed  to  the  other  side  or  not;  and  I  also 
know,  of  my  own  experience,  that  the  late  Sir 
James  Hannen  always  insisted  on  seeing  docu- 
ments in  probate  actions.  My  difBculty  was 
whether  I  coold  insist  on  seeing  the  documents 
in  qaestion  here,  because  the  rule  says  "for  the 
poipoae  of  deciding  as  to  the  validity  of  the 
claim  of  privilege,"  and  I  had  already  made  up  my 
mind  that  the  claim  of  privilege  was  invalid.  I 
wished  to  see  them  because  I  wished  to  stop,  if 
I  could,  the  production  of  useless  documents,  the 
production  of  which  would  only  harass  and  do 
no  good,  but  would  only  cause  trouble  and  coats. 
Mr.  Rowden  assented  to  my  seeing  them.  I  have 
seen  them,  and  I  have  come  to  the  conclusion 
that  the  plaintiff's  counsel  must  have  an  oppor- 
tunity of  looking  at  them.  That  they  are  relevant 
is  perfectly  clear  to  my  mind,  but  whether  they 
support  the  plaintiff's  charge  of  fraud  I  will  not 
say.  I  ought  not  to  expi-ess  any  decided  opinion 
whether  they  do  or  do  not,  but  I  do  say  that  they 
require  the  closest  investigation  on  behalf  of  the 
plaintiff.  Therefore  there  must  be  an  order  in 
the  usual  form  for  the  production  and  inspection 
ot  these  documents,  and  the  defendants  having 
been  nnsucoessful  must  pay  the  costs  of  this 
application  in  any  event. 

Solicitors :   Aihurti,  Morris,  Critp,   and  Co. ; 
Henry  Kimber  and  Co. 


Tuesday,  Oct.  29. 

(Before  Boheb,  J.) 

RooKE  V.  Dawson,  (a) 

Charity — Scholarship  fund — Refusal  of  trustees 
to  award  scholarship  to  candidate  ohtaining  the 
highest  marks — Action  by  person  claiming  to  be 
entitled  to  scholarship. 

Under  the  provisions  of  a  deed  founding  a  scholar- 
ship, the  scholarship  was  to  be  awarded  to  the 
pupil  leaving  a  certain  school  and  fulfilling 
certain  other  conditions,  "  who  shovld  pass  the 
best  examination  in  subjects  to  be  determined 
upon  from  time  to  tim-e  by  the  examiner  or 
examiners  for  the  scholarship."  The  trustees 
announced  an  examination  for  June  1894,  at 
which  the  plaintiff  and  another  boy  were  the 
only  candidates,  and  the  plaintiff  obtained  the 
larger  number  of  marks,  but  tlie  trustees  declined 
to  award  the  scholarship,  the  examiner  having 
reported  that  neither  candidate  was  deserving  of 
nuile  so  valuable  a  scholarship.  The  plaintiff 
commenced  an  action  against  the  trustees  for  a 
declaration  that  he  was  entitled  to  the  possession 
and  enjoyment  of  the  scholarship,  subject  to 
performing  the  conditions  contained  in  the  trust 
deed. 

Held,  that,  upon  the  true  construction  of  the  trust 
deed,  no  boy  was  entitled  to  the  scholarship, 
unless  in  the  examiner's  opinion  he  had  passed  a 
satisfactory  examination  in  the  subjects  selected, 
and  that  if  a  boy,  though  the  best  of  those  who 
competed,  was  unable  to  pass  a  satisfactory 
examination,  then  the  examiner  ought  to  say  (as 
he  had  in  effect  said  here)  that  there  was  no  boy 
"■ho  had  passed  the  best  examination  so  as  to  be 
entitled  to  the  scholarship. 

(a)  Beported  by  B.  H.  Dsank,  Esq,.  Barriatw-at-Law. 


The  plaintiff  in  this  action  was  William.  Stanley 
Booke  by  Alfi-ed  Bradley  Booke  his  father  and 
next  friend.  The  defendants  were  Edward  Boas- 
field  Dawson,  John  Gotch  Hepburn,  Samu^ 
Edwards,  and  Bichard  John  Hodgson,  who  were 
the  trustees  of  a  scholarship  fund  in  connection 
with  the  Protestant  Dissentei-s  Grammar  School 
at  Mill  Hill.  The  action  was  for  a  declaration 
that  the  pluntiff  was  entitled  to  the  possession 
and  enjoyment  of  the  scholarship,  and  the  defen- 
dants wei'e  sued  as  the  tiTistees  of  an  indentiire  of 
settlement  of  the  Slst  Jan.  1854. 

The  scholarship,  which  is  known  as  the  Bous- 
field  Scholarship,  was  founded  by  the  late  Robert 
Bousfield  in  1853,  the  fund  being  settled  and  the 
trusts  declared  by  the  said  indenture. 

It  was  thereby  declared  that  the  trustees  for 
the  time  being  thereof  should  stand  possessed  of 
the  capital  sum  of  lOOOZ.,  and  the  investments 
thereof,  as  a  fund  or  endowment  for  the  support 
of  a  scholarship  in  connection  with  the  Protestant 
Dissenters  Grammar  School  at  Mill  Hill,  in  the 
parish  of  Hendou,  Middlesex,  to  be  called  thfr 
Bousfield  Scholarship,  upon  the  trusts  and  subject 
to  (amongst  others)  the  rules  following,  viz.,  (1) 
that  the  scholarship  should  be  of  the  value  of  such 
net  yearly  income  as  the  capital  sum  of  1000^, 
or  the  investments  thereof,  should  from  time  to- 
time  produce ;  (2)  that  it  should  be  tenable  for 
three  years;  (3)  that  the  holder  of  it  should 
pursue  his  studies  during  such  three  years  at 
University  College,  London,  or  at  New  College, 
London ;  (6)  that  the  scholarship  should  be 
awarded  to  the  pupil  leaving  Mill  Hill  School, 
and  going  to  such  college  as  aforesaid,  who  shonlQ 
pass  the  best  examination  in  subjects  to  be  deter- 
mined upon  from  time  to  time  by  the  examiner  or 
examiners  for  the  scholarship,  who  were  from 
time  to  time  to  be  chosen  by  the  trustees  for  the 
time  being,  subject  to  the  approval  of  the  com- 
mittee of  the  school,  but  no  boy  was  tp  beeligible^ 
for  examination  who  had  been  in  the  school  less 
than  three  years  at  the  end  of  the  current  half- 
year,  or  who  should  be  under  sixteen  years  of  age 
on  the  1st  July  then  next  ensuing  ;  (8)  that  when 
any  vacancy  should  occur  by  death  or  other  means, 
within  a  period  of  three  years  from  the  last  avoid- 
ance of  the  scholarship,  if  no  half-yearly  payment 
should  have  liecome  due  to  the  scholar  elect  so 
avoiding  it,  then  the  next  highest  boy  at  the  last 
examination  who  was  duly  qualified  to  hold  tlie 
scholarship  should  succeed  thereto,  but  if  there 
should  be  no  such  boy,  or  if  any  half-yearly  pay- 
ment should  have  been  made,  or  become  due  to 
the  scholar  so  avoiding  the  scholarship,  tlie 
scholarship  should  remain  vacant  till  the  follow- 
ing June,  and  whenever  the  scholarship  should 
for  any  cause  whatever,  not  be  filled  up,  or  8ho\ild 
be  vacant  on  any  one  or  more  of  the  said  half- 
yearly  days  of  payment,  the  said  trustees  for  the 
time  being  should  be  at  liberty  and  were  therel.  y 
empowered  to  appropriate  the  income  during  sm-h 
vacancy,  and  not  applicable  under  the  foregoing 
rules  to  the  purposes  of  the  trust,  either  by  addint: 
it  to  the  capital,  or  by  accumulating  it  as  a  fund  to 
meet  any  expenses  contingent  on  the  administra- 
tion  of  the  trust  at  the  discretion  of  the  Haid 
trustees  for  the  time  being. 

The  scholarship  having  become  vacant  in  IWS, 
an  examination  was  held  in  June  of  that  year  ty 
examiners  duly  appointed  in  accordance  with  the 
provisions  of  the  indenture. 
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There  were  four  duly  qualified  candidates,  of 
■whom  Benjamin  Mason  Cook  was  placed  first  by 
the  examiners,  John  Harrison  Milnes  second, 
and  the  plaintiff  third,  and  the  scholarship  was 
awarded  to  Cook.  He,  however,  resigrned  it  in 
the  following  September,  before  any  half-yearly 
payment  had  become  due  to  him.  The  trustees 
aid  not,  thereupon,  award  the  scholarship  to 
Milnes  nnder  rule  8,  the  examiners  in  their  report 
baring  stated  that,  in  the  event  of  Cook  not 
accepting  the  scholarship,  they  did  not  feel 
justified  in  i-ecommending  the  candidate  who 
stood  Kcond  on  the  list  at  the  examination  of 
Jane  1893. 

Another  examination  was  therefore  held  in  June 
1894,  at  which  two  candidates  presented  them- 
selves, viz.,  the  plaintiff  and  Herbert  MnrraySpioer. 
The  plaintiff  obtained  570  marks  and  Spicer  496 
out  of  a  possible  1350,  but  the  examiner  reported 
thAt  he  was  unable  to  detect  any  marked  differ- 
ence between  the  candidates,  and  that  neither 
was  deserving  of  quite  so  valuable  a  scholarship, 
and  he  suggested  dividing  it  between  them. 

The  plaintiff  entered  as  a  student  at  University 
College,  London,  in  Oct.  1894.  The  trustees  did 
not  award  him  the  scholarship,  though  he  applied 
to  them  to  do  so. 

The  said  John  Harrison  Milnes  disclaimed  by 
a  deed-poU  any  right  he  might  have  had  to  the 
scholarship  nnder  rule  8,  as  having  been  second 
in  the  examination  of  June  1893. 

The  scholarship  was  worth  about  £50  a  year. 

The  conditions  of  award  issued  by  the  trustees. 
4ind  acted  on  by  the  examiners,  ever  since  1858 
never  varied,  and  the  first  of  such  conditions  was 
.  that  "  The  scholarship  will  be  awarded  to  the  pupil 
leaving  Mill  Hill  School  who  shall  in  the  opinion 
of  the  examiners  pass  the  best  examination,  and 
fihow  sufficient  knowledge  in  subjects  to  be  deter- 
mined upon  from  time  to  time." 

The  plaintiff  commenced  this  action  on  the  18th 
Dec.  1894,  claiming  (1)  a  declaration  that  he  was 
entitled  to  the  possession  and  enjoyment  of  the 
scholai-ship  subject  to  his  performing  the  con- 
ditions expressed  in  the  indenture  of  the  31st 
Jan.  1854 ;  and  (2)  on  order  directing  the  defen- 
dants forthwith  to  put  the  plaintiff  in  possession 
and  enjoyment  of  the  said  scholarship. 
.  On  the  24th  Jan.  1895  the  defendants  moved 
before  Chitty,  J.  for  an  order  staying  all  further 
proceedings  in  tbe  action  on  the  ground  that  the 
certificate  of  the  Charity  Commissioners  had 
not  been  obtained  pursuant  to  sect.  17  of  the 
Charitable  Trusts  Act  1853.  On  that  motion 
Chitty,  J.  held  (72  L.  T.  Eep.  248;  (1895)  1  Ch. 
480)  that  the  claim  presented  did  not  show  a  case 
of  contract  between  the  plaintiff  and  the  trustees, 
and  that  the  plaintiff's  alleged  individual  equitable 
right  related  to  and  involved  the  partial  execu- 
tion or  administration  of  the  trusts  of  the  charity 
deed,  and  thei-efore  that  the  action  could  not 
proceed  without  the  certificate  of  the  Charity 
Commissioners. 

The  necessary  certificate  having  been  obtained, 
the  case  came  on  for  hearing  before  Homer,  J. 
on  the  29th  Oct.  1895. 

Hoplcinson,  Q.C.  and  Wurtzburg  for  the  plaintiff. 
— Under  the  deed  of  Jan.  1854,  the  scholarship 
was  to  be  awarded  to  the  pupil  leaving  Mill  Hill 
School  and  going  to  the  prescribed  college,  who 
should  pass  the  best  examination  in  subjects  to 


be  determined  upon  by  the  examiner.  The 
plaintiff  clearly  passed  the  best  examination,  and 
he  fulfilled  all  the  prescribed  conditions.  He  is, 
therefoi-e,  entitled  to  the  scholajrahip. 

Birrell,  Q.C.  and  Mieklem,  for  the  defendants, 
were  not  cidled  on. 

RoMEE,  J. — In  my  opinion  this  action  fails, 
and  on  this  short  ground,  that,  according  to  the 
free  construction  of  the  trust  deed,  no  bov  is 
entitled  to  the  scholarship  unless  he  shall  have 
passed  an  examination  for  the  scholarship  in 
subjects  to  be  determined  upon  by  the  examiners ; 
and  clearly  the  examiner  is  the  person  who  is  to 
say  whether,  for  this  scholarship,  the  boy  has 
passed  a  satisfactory  and  proper  examination. 
If  a  boy,  though  the  best  of  those  who  competed, 
was  not  able  to  pass  a  satisfactory  examination 
for  this  scholarship  (and  considering  what  the 
scholarship  is,  one  should  have  regard  to  its 
nature,  and  the  amount  awarded,  and  so  forth) 
then  clearly  the  examiner  ought  to  say  that  there 
is  no  boy  who  has  passed  the  tiest  examination  so 
as  to  be  entitled  to  the  scholarship.  Now,  here, 
as  a  matter  of  fact,  the  examiner,  as  appears 
from  bis  report,  has,  in  effect,  said  that  no  candi- 
date has  passed  so  as  to  deserve  so  valuable  a 
scholarship  as  this,  that  is  to  say,  this  scholar- 
ship. In  other  words,  he  has  in  effect  said  that 
no  Doy  has  passed  the  examination  required  for 
this  scholarship.  That  being  so,  the  plaintiff  here 
is  not  entitled  to  the  scholarship,  and  it  appears 
to  me  that  the  trustees  have  acted  quite  rightly  in 
what  they  have  done.  I  must  dismiss  the  action 
with  costs.  The  costs  of  the  motion  to  stay  will 
be  costs  in  the  action. 

Solicitors  for  the  plaintiff,  Rooke  and  Sons. 
Solicitors  for  the  defendants,  Fennington  and 
Son. 


QUEEN'S  BENCH  DIVISION. 

Friday,  Oct.  25. 

(Before  Lord  Rttssell,  C.J.  and  Cate,  J.) 

Moose     (app.)     v.     Feabce's     Dining    and 

Refbeshment  Rooms  Limited  (resps.).  (a) 

Margarine — Using  in  refreshment-house — Biased 
for  sale— Margarine  Act  1887  (50  &  51  Vict, 
e.  29),  s.  (). 

The  sale  of  margarine  in  a  refreshvient-house  as  a 
condiment  vnth  other  food  to  be  conswiied  on  the 
premises  is  Twt  a  sale  by  retail  within  sect.  6  of 
the  Margarine  Act  1887  (60  &  51  Vict.  c.  29). 

Bespondents  were  proprietors  of  a  refreshment- 
house,  where  bread  with  margarine  spread  upon 
it  and  haddock  with  a  piece  of  margarine  as  a 
condiment  to  it,  were  sold  to  be  consumed  on  the 
premises.  No  margarine  was  sold  to  be  taken 
away.  The  large  piece  of  margarine  from  which 
that  used  in  the  shop  was  taken  teas  exposed  to 
the  view  of  customers,  and  so  were  the  buttered 
slices  of  bread.  On  neither  was  there  any  label 
within  sect.  G  of  the  Margarine  Act.  The  appel- 
lant summoned  the  respondents  for  exposing 
margarine  for  sale  by  retail  without  a  label 
contrary  to  the  provisions  of  sect.  6.  The  magis- 
trate dismissed  the  summons. 

Held,  that  the  dism.issal  was  right. 

Special  case  stated  by  a  metropolitan  magis- 

(u)  Bpporteil  b;  J.  A.  Stkauan,  Esi|.,  BaTristei>-at-Law. 
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trate  under  the  provisions  of  the  Summary  Juris- 
diction Acts. 

The  following  passage  from  the  jndgment  of 
Lord  Rnssell,  C.J.  sufficiently  seta  forth  the 
material  facts  in  the  case : 

"  The  respondents  in  this  case  keep  a  refresh- 
ment-house. It  is  strictly  a  refreshment-house. 
Kothing  is  sold  to  be  taken  away.  The  customer 
calls  for  what  he  wants,  and  eats  what  he  calls 
for  before  leaving  the  premises.  Notices  are 
posted  about  the  shop  to  the  effect  that  notUng 
is  used  in  the  establishmeut  but  a  mixture  of 
pure  Danish  butter  and  margarine.  What  are 
called  '  slices  '■ — that  is  slices  of  bread  with  butter 
spread  over  them — are  sold  at  the  price  of  one 
halfpenny  each.  Haddock  is  also  sold,  and  with 
it  is  given,  if  desired,  a  piece  cf  butter ;  but, 
whether  the  butter  is  taken  or  not  the  price  is 
the  same.  The  large  piece  from  which  the  butter 
used  in  this  way  is  taken  is  kept  on  a  shelf  behind 
the  counter,  but  in  full  view  of  eveiyone  entering 
the  shop.  Numbers  of  slices  from  which  cus- 
tomers are  supplied  are  kept  on  the  counter 
uncovered.  On  neither  the  butter  nor  the  slices 
is  there  a  notice  such  as  would  satisfy  sect.  6  of 
the  Margarine  Act.  It  is  admitted  that  all  the 
batter  used  is  margarine  within  the  definition  of 
that  term  in  sect.  3. 

'*  On  the  22nd  Jan.  the  appellant  Moore  went 
Into  the  respondent's  shop,  and  after  having  l^eeu 
served  with  coffee  and  dry  bread  asked  for  three- 
pence worth  of  the  margarine  from  which  that 
used  in  the  shop  was  taken.  Thereupon  the 
respondents'  manager  promptly  refused  to  serve 
Mm,  and  informed  him  that  the  butter  was  not 
«old  to  be  taken  away,  but  only  to  be  used  with 
bread  and  haddock  to  be  consumed  on  the 
premises." 

The  appellant  summoned  the  i-espondents  for 
that  they,  being  dealers  by  retail  in  margarine, 
did  expose  for  sale  margarine  without  a  lEU>el  as 
required  by  sect.  6  of  the  Margarine  Act  1887 
(50  &  61  Yict.  c.  29). 

Sect.  6.  Every  person  dealing  in  margarine  in  the 
maimer  described  in  the  preceding  section  shall  conform 
to  the  following  regnlations : 

Every  package,  whether  open  or  closed,  and  containing 
magsrino,  shall  be  branded  or  durably  marked  "  marga- 
rine" on  the  top,  bottom,  and  sides,  in  printed  capital 
letters,  not  less  than  three-quarters  of  an  inch  sqnare ; 
and  if  sach  margarine  be  exposed  for  sale  by  retail, 
there  shall  be  attached  to  each  parcel  thereof  so 
exposed,  and  in  sach  manner  as  to  be  clearly  vieiblo  to 
the  purchaser,  a  label  marked  in  printed  capital  letters 
not  less  than  one  anda  half  inches  sqnaro,  "margarine;" 
acd  every  person  selling  margarine  by  retail  save  in  a 
package  dnly  branded  or  durably  marked  as  aforesaid, 
Khali  in  every  case  deliver  the  same  to  the  pnrehaser  in 
or  with  a  paper  wrapper,  on  which  shall  be  printed  in 
capital  letters,  not  less  than  a  quarter  of  an  inch  sqoare, 
"  margarine." 

The  magistrate  dismissed  the  summons. 
The  prosecutor  appealed. 

Morton  Smith.  {Dickena,  Q.C.  with  him)  for  the 
appellant. — The  question  here  is,  whether  the  Act 
applies  to  the  case  of  margarine  exposed  for  sale 
for  consumption  on  the  premises.  [Lord  Russell, 
CJ. — The  question  rather  is,  whether  the  Act 
applies  to  the  case  of  margarine  expo!>ed  for  sale 
as  a  condiment  with  other  food  to  be  consumed  on 
the  jpremises.]  My  contention  is.  that  the  words 
•■  sale  by  retail "  include  every  kind  of  sale — that 


is,  they  apply  in  every  case  where  the  margarine 
is  not  given  away.  [Cave,  J. — Then,  if  I  ordered 
butter  sauce  in  an  eating-house  and  it  was  made 
of  margarine,  you  think  that  the  waiter,  in  order 
to  keep  clear  of  crime,  should  serve  it  to  me  either 
in  a  stamped  package  or  in  a  stamped  paper 
wrapper  P]  No,  I  contend  there  are  three  kinds 
of  sale  contemplated  by  the  Act :  sale  by  package 
where  the  amount  sold  is  considerable ;  sale  with 
paper  wrapper  whera  the  margarine  is  sold  to  be 
taken  away ;  and  sale  for  consumption  on  the  pre- 
mises, whether  in  the  form  of  pats  or  as  a  condi- 
ment to  food.  In  all  cases  where  the  piece  from 
which  that  sold  is  taken  is  exposed  to  the 
customer's  view  it  should  be  marked  according  to 
the  Act.    Here  the  margarine  was  exposed  : 

Crane  v.  Lau-rence,  63  L.  T.  Eep.  473  j  25  Q.  B. 
Div.  152. 

It  was  for  sale  by  retail,  inasmuch  as  it  wtw  not 
given  away  for  nothing. 

John  Ogle,  for  the  respondents,  was  not  called 
on. 

Lord  Russell,  C.J. — Undoubtedly  the  question 
raised  in  this  case  is  one  of  much  importance. 
The  object  of  the  Act  was  to  protect  the  public 
from  being  imposed  upon  as  to  the  article  which 
they  were  buying.  Now  here,  whether  an  offence 
has  been  committed  or  not,  there  is  no  gix>und  for 
imputing  any  intention  to  impose  on  customers. 
The  trading  was  plainly  open  and  above  board. 
Nevertheless  the  respondents  may  have  contra- 
vened the  provisions  of  the  statute.  To  understand 
those  provisions  it  is  necessary  to  look  at  the 
preamble,  and  also  at  sects.  4  and  (j  as  the  learned 
counsel  has  done;  but  the  question  we  have  to 
decide  is,  whether  the  respondents  have  committed 
an  offence  within  the  middle  pai-t  of  sect.  6. 
Before  deciding  this  we  must  look  at  the  final 
part  of  that  section,  because,  in  our  opinion,  it 
shows  the  kind  of  sale  by  retail  for  which  expo- 
sure is  contemplated  in  the  middle  part  of  the 
section.  "  Every  person "  the  final  part  runs, 
"  selling  margarine  by  retail  save  in  a  package " 
which  is  not  in  question  here,  "  shall  in  every  case 
deliver  the  same  to  the  purchaser  in  or  with  a 
paper  wrapper,  on  which  shall  be  printed  in  capital 
letters,  not  less  than  a  quarter  of  an  inch  square 
'  margarine.' "  These  words  cannot  be  taken  to 
apply  to  all  manner  of  sales.  They  cannot  be 
taken  to  apply  to  sales  such  as  proved  here. 
Examples  given  by  my  learned  brother  and  me 
during  the  argument  show  what  absurdities  would 
arise  from  attempting  to  apply  the  machinery 
of  this  section  to  the  business  carried  on  in  this 
refreshment-room.  The  absurdity  is  so  plain  that 
counsel  himself  abandoned  the  contention  that 
the  buttered  bread  or  the  haddock  and  butter 
should  be  handed  to  the  customer  in  a  paper 
wi-apper,  and  confined  himself  to  arguing  that  the 
large  piece  of  butter  from  which  that  used  was 
taken  should  have  a  label  on  it  as  being  exposed 
for  sale  by  retail.  But  the  latter  part  of  the 
section  must  be  looked  to  to  see  the  kind  of  sale 
hj  retail  contemplated  by  the  Act,  and  only  two 
kmds  are  there  referred  to— sale  in  a  package  and 
sale  in  a  paper  wrapper.  That  being  the  case 
there  was  no  exposure  for  sale  by  retail  at  all 
within  the  meamng  of  the  section.  The  mere 
selling  in  the  one  case  of  slices  of  bread  with 
margarine  smeared  upon  ^hem,  and  in  the  other 
of  haddocks  with  pieces  of  butter  added  as  was 
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done  in  this  case,  does  not  bring  the  i-eapondents 

within  the  Act. 

Cave,  J. — I  am  of  the  same  opinion  for   the 

same  reasons.  .         ,  j.      ■      , 

Appeal  dismiseed. 

Solicitor  for  the  appellant,  C.  Urquhart  Fisher. 
Solicitor  for  the  respondents,  Thomas  Charles. 


Friday,  Oct.  25. 

(Before  Lord  Russell,  C.J.  and  Cave,  J.) 

BiscHOP  (app.)  V.  ToLBR  (resp.).  (a) 

Trade  description — Place  where  goods  were  made 
—Merchandise  Marks  Act  1887  (50  <t  51  Viet, 
c.  28),  SB.  2  and  3. 
The  place  or  country  in  ichieh  any  goods  were 
made  or  produced  is  not  the  place  or  country  in 
which  the  greater  part  of  the  material  of  which 
they  consist  was  m.anufactured,  hut  that  in  which 
the  process  which  made  them  a  finished  prodtust 
was  gone  through. 
B.  had  in  his  possession  for  sale  certain  goods  to 
which  was  applied  the  trade  deseriplion  '' Le 
Dansk,  French  Factory."  Ninety  per  cent,  of 
the  material  of  which  they  were  composed  was 
produced  in  France ;  ten  per  cent,  was  after- 
wards added  in  England.  Until  the  latter  was 
added  the  goods  were  known  in  the  trade  as  oleo- 
margarine, afterwards  at  "  Le  Dansk." 
Held,  that  the  country  where  the  goods  were  made 
or  produced  was  Eng'and,  and  that  the  descrip- 
tion "  Le  Dansk,  French  Factory "  was  a  false 
trade  description  within  sect.  3,  1  (6)  of  the  Mer- 
chandise Marks  Act  1887  (50  *  51  Vict.  e.  28), 
as  amounting  to  a  representation  that  they  were 
tnade  in  France. 
Special  case  stated  bj  a  metropolitan  magis- 
trate. 

The  appellant,  Samuel  Bischop,  was  employed 
as  manager,  and  had  sole  charge  of  a  shop,  ^o. 
59,Oxford-8ti'eet,theowner  of  which — one  Anguste 
Fellerin — did  not  reside  in  England.  The  shop 
was  for  the  sale  of  a  certain  kind  of  margarine 
known  in  the  trade  by  the  name  of  "  Le  Dansk." 
The  stock  of  Le  Dansk  kept  in  the  shop  was  not 
exposed  to  the  view  of  customers,  but  was  stored 
in  a  cupboard  which  was  opened  only  to  take  out 
boxes  containing  the  substance.  There  were,  it 
appeared,  no  notices  in  the  shop  to  the  effect  that 
Le  Dansk  was  margarine,  save  one  in  the  cup- 
board where  the  stock  was  kept.  About  the  shop, 
however,  were  many  empty  cardboard  boxes,  on 
which  were  stamped,  in  large  letters,  the  words 
"  Le  Dansk,  French  Factory  "  ;  and  on  the  connter 
were  empty  tin  boxes,  on  which  were  stamped  the 
words  "  Le  Dansk,  Paris  " ;  and  on  the  window  of 
the  shop,  and  at  the  top  of  the  front  of  the  house, 
were  large  display  notices  with  the  words  "  Le 
Dansk." 

The  evidence  went  to  show  that  "  Le  Dansk " 
("le"  French  for  '•  the  "  and  " Dansk "  Danish  for 
"  Danish  ")  was  a  fancy  name  which  Pellerin  had 
registered  as  a  trade  mark  before  the  passing  of 
the  Merchandise  Marks  Act  1887  (50  &  51  Vict, 
c.  28).  It  was  known  in  the  trade  as  referring 
to  a  superior  kind  of  margarine,  in  the  prepara- 
tion of  which  Danish  butter  was  used.  It  appeared 
that  in  the  pi-esent  case  the  substance  was  com- 

lu)  Sepjrtcd  by  J.  .\.  .Sfraban,  Eat].,  Barrister-at-Law. 


posed  of  oleomargarine  to  the  extent  of  90  per 
cent.,  and  of  English  milk  and  Danish  butter  to 
the  extent  of  10  per  oent.  The  oleomargarine 
was  manufactured  at  a  factory  in  Paris  called  the 
"  Le  Dansk  Faotoiy,"  while  the  English  milk  and 
Danish  butter  were  added  at  a  factory  at  South- 
ampton called  the  "  French  Factory."  On  the 
2l8t  Jan.  1895  the  respondent  Toler  bought  in 
the  shop  managed  by  the  appellant  two  pounds 
of  "  Le  Dansk.  The  substance  was  supplied  to 
him  by  the  wife  of  the  appellant  in  cardboard  ■ 
boxes  similar  to  those  about  the  shop,  save  that 
besides  t^he  words  "  Le  Dansk  "  there  were  stamped 
upon  them  in  letters  a  quarter  of  an  inch  square 
the  word  "  Margarine."  It  would  seem  that  the 
tin  boxes  mai-ked  "Le  Dansk,  Paris,"  were  not 
used  for  the  sale  of  margarine  by  the  appellant. 

The  respondent  summoned  the  appellant  for 
having  in  his  possession  for  sale  certain  goods,  to 
wit,  margarine,  to.  which  was  applied  a  faj^  tiude 
description,  contrary  to  sects.  2  and  3  of  the 
Merchandise  Mark's  Act  1887  (50  &  51  Vict, 
c.  28). 

Sect.  2. — (2.)  Every  person  who  sells,  or  exposes  for,  or 
has  in  bis  possession  for  sale,  or  any  purpose  of  trade 
or  manafacture,  any  g^oodg  or  things  to  which  any 
.  .  .  false  trade  desoription  is  applied  .  .  .  shall 
.     .     .    be  gnilty  of  an  offence  against  this  Act. 

Sect.  3.  -(1.)  For  the  purposes  of  this  Act.  .  .  • 
The  expression  "trade  description"  moans  any  descrip- 
tion, statement  or  other  indioation,  direct  or  indireot 
.  .  .  (b.)  as  to  the  plaoe  or  conntry  in  which  any 
goods  were  made  or  prodnced,  or  .  .  .  (d.)  as  to  the 
material  of  which  any  goods  are  comp<»ed.  .  .  . 
The  expression  "  false  trade  deHoription  "  means  a  trade 
description  which  is  false  in  a  material  respect  as 
regards  the  goods  to  which  it  is  applied,  and  inclndea 
every  alteration  of  a  trade  description,  whether  by  way 
of  addition,  offooement,  or  othernrise,  where  that  altera- 
tion makes  the  description  false  in  a  material  respect, 
and  the  faot  that  a  trade  description  is  a  trade  mark,  or 
part  of  a  trade  mark,  shall  not  prevent  snob  trade 
description  being  a  false  trade  description  within  the 
meaning  of  this  Act. 

The  magistrate  convicted  the  appellant,  holding 
tliat  there  had  been  a  false  trade  description  of 
the  goods  sold  to  the  respondent  within  both 
sect.  3,  sub-sect.  1  (6),  and  the  same  (<?).  Bischop 
appealed. 

Bonsey  (with  him  George  Elliot  and  Fitch) 
for  the  appellant. — As  to  sub-sect,  (i),  I  con- 
tend that  the  name  "  Le  Dansk  "  cannot  be  a 
false  trade  description  as  to  the  material  of  which 
the  goods  are  composed  since  it  is  not  in  any  way 
descriptive  of  the  material.  It  is  a  fancy  name 
known  in  the  trade  as  meaning  a  kind  of 
margarine.  This  substance  is  margarine.  Be- 
sides the  name  is  a  trade  mark  registered  before 
the  passing  of  the  Act,  and  see  sect.  18  of  Act. 
As  to  sub-sect.  1  (h.)  I  contend  that  neither 
"Le  Dansk''  nor  "Le  Dansk.  French  Factory,'* 
amounts  to  a  false  trade  description  as  to  the 
place  or  country  where  the  goods  were  made  or 
produced,  since  the  goods  here  were  produced  in 
France.  The  real  process  of  manuM.cture  took 
place  at  the  Le  Dansk  Factory  at  Paris.  All  that 
was  done  at  Southampton  was  to  add  a  little  milk 
and  butter. 

Fletcher  Moulton,  Q.C.  and  Morton  Smith,  for 
the  respondent,  were  not  called  upon. 

Lord  Russell,  C.J. — In  my  judgment  this 
conviction    must    .stand.     The    charge    against 
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the  appellant  was  that  he  had  in  his  posses- 
sion tor  the  parpose  of  sale  a  material  to 
which  was  appbed  a  false  trade  description.  It 
was  sought  to  support  this  charge  on  two  grounds. 
The  first  was  that  the  description  applied  to  the 
goods  was  false  as  to  the  material  of  which  the 
goods  were  composed.  I  do  not  think  it  neoessai-y 
to  give  any  final  opinion  on  this  point ;  but  I  may 
say  that,  if  this  were  the  only  ground,  I  am  inclined 
to  think  it  would  not  be  sumcient  to  support  the 
conviction.  Though  the  name  "  Le  Dansk " 
indicates  to  the  trade  a  particular  kind  of  mar- 
garine, it  indicates  to  the  public  nothing  as  to  the 
material  of  which  the  tlung  is  composed.  The 
fact  that  the  words  ai-e  reeiatered  as  a  trade  mark 
might  also  aSord  a  further  defence  under  this 
head.  But,  as  I  have  said,  there  is  a  second 
ground,  and  on  it  I  think  the  conviction  can  be 
supported.  That  second  ground  is  that  there 
was  here  a  false  representation  that  the  article 
was  in  fact  of  foreign  origin.  It  is  stated  in  the 
special  case  that  thei-e  is  a  factory  at  Paris  where 
the  foundation  of  the  article  is  manufactured. 
When  the  foundation  leaves  the  factory  it  is 
merely  oleomargarine,  and  it  is  so  called.  On 
coming  to  the  factory  at  Southampton  it  is  mLxed 
with  butter  and  milk.  After  this  process  has 
been  gone  through  the  product  is  a  compound 
substance  which  gets  the  trade  name  of  "Le 
Dansk.''  Therefore,  for  the  first  time  the  article 
receives  the  name  of  "Le  Dansk"  at  South- 
ampton. It  is  then  for  the  first  time  the  finished 
product  known  tmder  that  name.  Under  that 
name  it  was  sold  to  the  public  as  if  it  were  manu- 
factured in  France,  and  this  I  think  justified  the 
magistrate  in  holding  that  the  name  under  which 
it  was  submitted  to  the  public  was  a  false  de- 
scription as  to  the  place  or  country  where  it  was 
manufactured  or  prodiiced. 
Cave,  J. — I  entirely  concur. 

Solicitors :  for  the  appellant.  Neve  and  Beck ; 
for  the  respondent,  Urquliart  Fisher. 


Friday,  Oct.  25. 

(Before  Loi-d  Russell,  C.J.  and  Cave,  J.) 

ToLEB  (app.)  V.  BiscHOP  (resp.).  (a) 

Margarine — Sale  by  retail — In  or  with  a  parier 
wrapper — Margarine  Act  1887  (50  <£■  51  Vict. 
c.  2»)  «.  6. 

The  respondent  sold  margarine  by  retail  in  thin 
cardboard  boxes  loilh  a  ribbon  of  paper  round 
each  box  to  heep  it  closed.  Over  ribbon  and 
box  was  stamped  "  margarine "  i>i  letters  a 
quarter  of  an  inch  equare.  When  the  appellant 
bought  a  quantity  of  margarine  the  respondent 
delivered  the  box  containing  it  to  him  wrapped 
up  in  an  unstamped  paper  covering,  but  it  was 
not  clear  whether  the  outside  paper  covering 
was  put  on  at  the  request  or  not  of  the  appel- 
lant. The  magistrate  dismissed  a  summons 
against  the  appellant  for  selling  margarine  not 
in  or  with  a  paper  wrapper  with  "  margari)ie  " 
stamped  on  it  contrary  to  sect.  6  of  the  Mar- 
garine Act  1887  (50  &  51  Vict.  e.  29). 

Held,  that  the  dismissal  loas  right. 

Per  Lord  Russell,  CJ. :  The  cardboard  box  with 
(•)  Bcrorted  t>yl.  .V.  SrR.kUAN,  Exi.,  BurtiMr-rit-Law. 


ribbon  constituted  a  paper  wrapper  within  seet.G, 

even  though  covered  with  another  wrapper. 
Per  Cave,  J. :  A  paper  wrapper  to  satisfy  sect.  C 

m,ust  be  an  outer  wrapper. 
Cask  stated  by  a  metropolitan  magistrate. 

The  respondent  was  the  wife  of  the  manner 
of  a  shop  in  Oxford-street,  in  which  margarine 
of  the  kind  known  aa  Le  Dansk  was  sold.  The 
margarine  was  not  exposed  for  sale,  being  kept  in 
a  cupboard  which  was  only  opened  to  take  out 
what  was  from  time  to  time  sold.  In  the 
cnpboai-d  was  a  label  marked  margarine,  but 
there  were  no  notices  about  the  shop  to  show 
that  Le  Dansk  was  not  pure  butter. 

On  the  21st  Jon.  Toler  bought  from  the  respon- 
dent two  pounds  of  Le  Dansk.  It  was  banded  to 
him  in  a  thin  cardboard  box  with  the  word 
"margarine"  stamped  partly  on  the  box  and 
partly  on  a  ribbon  of  paper  put  round  the  box 
to  keep  it  closed.  This  box  was,  before  Toler 
received  it,  wrapped  up  in  a  piece  of  paper  not 
having  the  word  "  margarine  "  stamped  upon  it, 
but  it  was  not  clear  whether  this  outer  wrapper 
was  put  on  by  the  respondent  in  the  ordinary 
way  of  business  or  at  Toler's  request.  Toler 
summoned  the  respondent  for  having  sold  mar- 
garine by  retail  and  not  having  delivered  the 
same  in  or  with  a  paper  wrapper  on  which  was 
printed  in  capital  letters  not  less  than  a  quarter 
of  an  inch  square  "margarine"  contrary  to  the 
provisions  of  sect.  6  of  the  Margarine  Act  1887 
(50  &  51  Vict.  c.  29).  The  magistrate  dismissed 
the  summons.    Toler  appealed. 

Fletcher  Moulton,  Q.C.  (with  him  Morion  Smith), 
for  the  appellant. — -The  margarine  sold  here  was 
sold  either  in  a  package  in  which  case  the  letters 
of  the  word  margarine  not  being  thi-ee-quarters  of 
an  inch  square  were  too  small,  or  in  a  paper 
wrapper,  in  which  case  the  wrapper  is  the  outer 
covering,  which  here  had  not  printed  on  it  the 
word  "  margarine  "  at  all. 

Bonsey  (with  him  George  Elliot  and  Filch)  cited 
the  case  of 

Jones  T.  Joni-s,  58  J.  P.  653. 

Lord  BuBSELL,  C.J. — The  dismissal  must  stand. 
The  substance  of  the  charge  is  that  the  respon- 
dent sold  margarine  without  a  wrapper  bearing 
the  word  "  margarine  "  in  letters  of  a  certain  size 
contrary  to  the  provisions  of  sect,  ti  of  the  Mar- 
garine Act.  Now,  sect.  6  consists  of  three  special 
provisiops,  each  applicable  to  the  sale  of  mar- 
garine under  different  circumstances.  The  first 
provision  is  that  "every  package,  whether  open 
or  closed,  and  containing  mai-garine,  shall  be 
branded  or  durably  marked  "  margarine  "  on  the 
top,  bottom,  and  sides,  in  capital  letters,  not  less 
than  three-quarters  of  on  inch  square."  This 
provision  applies  to  sales  in  considerable  quan- 
tities, and  has  no  bearing  on  sales  such  as  appear 
here.  The  second  provision  is,  "And  if  such 
margarine  be  exposed  for  sale  by  retail,  there 
shall  be  attached  to  each  parcel  thei-eof  so  exposed, 
and  in  such  manner  as  to  be  clearly  visible  to  the 
purchaser,  a  label  marked  in  printed  capital  letters 
not  less  than  one  and  a  half  inches  square  '  mar- 
garine.' "  That  is  to  say,  when  it  is  exposed  for 
sale,  it  must  be  labelled  in  such  a  way  that  persons 
going  into  the  shop  may  see  what  it  is.  Here  the 
margarine  was  not  exposed.  The  third  provision 
is,  "  Every  person  selling  margarine  by  retail, 
shall  in  every  case  deliver  the  same  to  the  pur- 
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chaser  in  or  witb  a  paper  wrapper,  on  which 
shall  be  printed  in  capital  letters,  not  leas  than  a 
quarter  of  an  inch  square  '  margarine.' "  The 
(luestion  here  is  whether  in  the  sale  in  this  case 
this  provision  was  duly  observed.  N'ow,  it  is 
important  to  note  the  words  "  in  or  with  "  since ' 
they  show  that  the  object  of  the  act  is  not  to 
secure  that  the  margarine  shall  be  wrapped  or 
folded  in  a  paper  stamped  margarine ;  but  that 
the  purchaser  should  be  supplied  with  clear  means 
of  mowing  what  he  is  getting.  What  are  the  facts 
of  this  case  ?  The  small  parcel  of  margarine  sold 
is  put  into  a  box  made  of  the  same  material  as 
paper.  The  box  is  stamped  margarine  in  letters 
at  least  a  quarter  of  an  inch  square.  The  stamped 
box  is  put  into  a  ribbon  of  paper,  on  or  with  which 
is  an  advertisement  with  the  word  mar^Lrine 
stamped  on  it  in  lettei-s  of  similar  size.  Now,  I 
would  hesitate  a  long  time  before  holding  that  the 
paste-board  box  is  not  a  paper  wrapper  within  the 
Act,  but  taking  the  box  and  the  paper  ribbon 
toother  I  have  no  hesitation  in  holding  that  it  is. 
It  IS,  however,  contended  that  the  stamped  wrapper 
in  order  to  satisfy  the  Act  must  be  the  outer 
wrapper.  A  wrapper  is  none  the  less  a  wrapper, 
because  it  is  afterwards  wi-apped  up  in  another 
wrapper.  This  view  is  strongly  supported  by  th» 
case  of  Jonea  v.  Jones,  cited  by  Mr.  Bonsey.  At 
the  same  time  I  think  it  is  a  pity  the  magistrate  was 
not  asked  at  whose  motion  the  outer  wrapper  was 
put  on.  If  it  was  put  on  by  the  respondent  to 
conceal  the  word  margarine  the  proceeding  was 
to  say  the  least  highly  censurable ;  but  if,  as  seems 
more  probable,  it  was  put  on  at  the  i-eqnest  of  the 
appellant,  the  object  could  only  have  been  to  trap 
the  respondent  into  a  breach  of  the  Act,  and  it 
would  be  monstrous  to  prosecute. 

Cave,  J. — Ihave  arrived  at  the  same  conclusion, 
and  will  merely  state  my  reasons  why  we  do  not 
give  the  raspondent  costs.  I  caqnot  help  thinking 
that  to  satisfy  sect.  6  it  is  the  outer  paper  wrapper 
which  must  be  stamped.  Considering  the  object 
of  the  Act  is  to  give  the  purchaser  notice  of  what 
he  is  buying,  I  cannot  see  how  the  fact  that  an 
inner  wrapper  is  stamped  can  be  considered  a 
compliance  with  the  Act.  Here,  however,  we  do 
not  know  whether  the  outer  wrapper  was  put  on 
at  the  request  of  the  vendee  or  by  the  vendor  in 
the  ordinary  way  of  business.  If  it  was  put  on  at 
the  request  of  the  vendee  I  cannot  understand 
how  one  can  think  it  was  put  on  for  any  other 
purpose  than  trapping  the  vendor  into  a  breach  of 
the  Act.  If  put  on  by  the  vendor  as  the  ordinary 
way  of  transacting  business,  then  the  object 
plainly  was  to  evade  the  Act.  In  either  case  I  am 
inclined  to  think  that  an  offence  was  probably 
committed ;  but  in  the  former  case  the  penalty 
should  not  be  more  than  one  farthing.  I  am 
strongly  of  opinion  that  the  outside  wrapper  was 

fut  on  at  the  request  of  the  vendee,  and  therefore 
think  the  appeal  should  be  dismissed,  but  as 
probably  a  technical  offence  was  committed  it 
will  be  dismissed  without  costs. 

Solicitors:  for  the  appellant,  G.  Urquhart 
Fisher ;  for  the  respondent,  Neee  and  Beck. 


Saturday,  Oct  26. 

(Before  Cave  and  Wbight,  JJ.) 

Tanneb  (app.)  V.  Oldhan  (resp.).  (a) 

Metropolis — Building  structure  or  work — Contract 
entered  into  before  passing  of  Act — London 
Building  ^c«1894  (67  &  58  Vict.  c.  213),  s.  212. 

The  exemption  from  the  operation  of  the  London 
Building  Act  1894  (57  <ft  58  Vict.  c.  213)  con. 
tained  in  sect.  212  applies  to  contracts  entered 
into  before  the  passing  of  the  Act,  not  merely  for 
the  erection  of  specific  buildings,  but  also  for  the 
carrying  out  of  a  general  scheme  of  buildings, 
the  plant  and  details  of  which  have  not  been-  yet 
agreed  upon. 

Shortly  before  the  passing  of  the  London  Building 
Act  1894  A.  entered  into  a  contract  with  B.  to 
erect  a  number  of  houses  on  certain  lands  belong- 
ing to  B.,  and  afterwards  to  take  a  lease  of  these 
lands  at  a  certain  rent.  The  plans,  elevaiions. 
and  specifications  of  the  houses  were  to  be  subject 
to  the  approval  of  B.,  and  the  houses  were  to  be 
built  at  the  rate  of  ten  each  year  till  1899,  tohen 
the  contract  would  be  completely  executed.  After 
the  London  Building  Act  came  into  operation, 
A.  proposed  to  build  a  numher  of  these  houses  in 
accordance  icith  the  Metropolitan  Building  Act 
1855,  but  in  contravention  of  the  London  Build- 
ing Act  1894. 

neld,  that  the  exemption  contained  in  sect.  213 
entitled  him  to  do  so. 

Special  case  stated  by  a  metropolitan  magis- 
trate. 

On  the  3rd  Jan.  1894  the  respondent  entered 
into  an  agreement'  with  the  Master  and  Four 
Wardens  of  the  Fraternity  of  the  Act  and 
Mystery  of  Haberdashers  (hereinafter  called  the 
Company),  to  erect  not  less  than  forty-three 
bouses  on  four  plots  of  land,  situated  in  the 
district  of  Hatcham,  of  which  plots  the  company 
were  the  owners.  These  houses  wei-e  to  be  built 
at  not  less  than  a  given  expense,  and  of  such 
classes  and  descriptions,  in  such  position,  in  such 
maimer,  and  otherwise  as  should  have  been  pre- 
viously approved  by  the  company's  surveyor.  Six 
of  them  were  to  be  completed,  and  in  all  respects 
fit  for  habitation,  on  or  before  the  25th  March 
1895;  ten  more  on  or  before  the  25th  March 
1896 ;  ten  more  on  or  before  the  25th  March 
1897;  ten  more  on  or  before  the  25th  Mart^h 
1898 ;  and  the  remaining  houses  on  or  before  the 
25th  March  1899.  The  said  works  were  to  be 
executed  in  accordance  with  the  regulations  of 
the  Metropolitan  Building  Act  1S55,  and  aoy 
other  Act  of  Parliament,  whether  local  or  general, 
for  the  time  being  affecting  the  premises,  and  of 
the  Greenwich  District  Board  of  Works,  and  of 
any  body  having  jurisdiction  over  the  premises. 
The  agreement  also  fixed  the  rents  which  were  to 
be  paid  by  the  respondent  to  the  company  in 
respect  of  the  said  land  and  houses,  and  provided 
for  the  granting  of  leases  by  the  company  to  the 
respondent  of  the  land  and  houses  for  terms  of 
eighty-one  years  from  the  25th  March  1894;  but 
nothing  in  the  building  agreement  was  to  be  con- 
strued into  a  demise  at  law  of  the  land,  or  any 
part  of  it,  so  as  to  vest  any  estate  in  the  respon- 
dent, who  was  to  have  a  right  to  enter  upon 
the  land  at  any  time  or  times  previously  to  the 
25th  March  1899,  for  the  purpose  only  of  buiidin); 

la)  Beported  by  J.  A.  STBAHAN,  Ek|.,  BuTiat«r-»(-I«w. 
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and  execating  tbe  said  works.  And,  if  the  re- 
spondent should  fail  in  the  performance  of  all  or 
any  of  the  provisions  of  that  agreement,  the  com- 
pany should  have  power,  by  notice  in  writing,  to 
determine  the  same,  and  enter  upon  the  land,  and 
all  building  materials  and  articles  thereon,  and  to 
retain  the  same  as  their  own  absolute  property. 

This  agreement  was  entered  into  honii  fide 
without  any  intention  of  evading  the  London 
Building  Act  1894  (57  &  58  Vict.  c.  213),  which 
passed  on  22th  August  1894,  and  came  into 
operation  on  1st  January  1895. 

On  or  about  the  16th  March  1895  the  respondent 
served  upon  the  appellant,  who  is  the  district 
surveyor  under  the  London  Building  Act  1894  for 
the  district  of  Hatcham,  a  notice  under  sect.  145 
of  the  London  Building  Act.  This  notice  referred 
to  five  houses  to  be  erected  on  one  of  the  plots 
before  mentioned  in  pursuance  of  the  agreement. 
At  the  same  time,  the  respondent  showed  the 
appellant  plans  from  which  it  appeared  that  the 
proxKwed  nouses,  while  La  accordance  with  the 
provisions  of  the  Metropolitan  Building  Act  1855 
(18  &  19  Vict.  c.  122),  that  being  the  Act  renting 
thereto  in  force  immediately  previous  to  the 
passing  of  the  London  Building  Act  1894,  would 
be  in  contravention  of  those  of  the  London 
Building  Act  1894.  Whereupon  the  appellant 
served  the  respondent  with  notice  of  objections 
under  sect.  150  of  the  latter  Act.  The  respondent 
being  dissatisfied  with  the  surveyor's  decision 
appealed  to  the  magistrate.  The  magistrate 
disallowed  the  objections,  being  of  opinion  that 
tbe  contract  under  which  the  works  were  to  be 
carried  out  was  a  contract  entei'cd  into  before  the 
Act  was  passed,  and  therefore  by  sect.  212  not 
within  the  operation  of  the  Act. 

Sect.  212.  NotwithatandinK  anjthmg  oontoined  in 
this  Act  a  bnilding  strnatare  or  work  which  has  been 
commenced  before  and  ia  in  progress  at  the  commence- 
ment of  this  Act,  or  which  is  to  be  carried  ont  under  any 
contract  entered  into  before  the  paseing  of  tbii  Act,  may 
be  completed  snbjeot  to  and  in  accordance  with  the 
prpviiiona  of  the  Acta  relating  thereto  as  in  force 
immediately  previona  to  the  passing  of  this  Act. 

The  surveyor  appealed. 

Cripp$,  Q.C.  (with  him  Daldy)  for  the  appel- 
lant. —  The  eiemption  contained  in  sect.  212 
applies  only  to  contracts  for  the  carrying  out  of 
specific  buildings.  The  agreement  here  is  not  a 
building  contract  as  that  phrase  is  known  in 
the  trade,  but  an  agreement  for  the  development 
of  a  building  estate.  Evidently  the  parties  antici- 
pated that  any  new  legislation  would  affect  the 
as^reement  as  a  clause  requiring  the  builder  to 
observe  the  provisions  of  such  legislation  is  intro- 
duced. [Cave,  J. — That  clause  cannot  affect  the 
interpretation  of  the  Act.  It  was  introduced 
merely  to  protect  the  building  owner.] 

Jelf,  Q.C.  (with  him  J:  P.  Groin.)  for  the  respon- 
dent. —  In  the  Metropolitan  Building  Act  1855 
there  is  a  clause  (sect.  110)  making  that  Act  ex- 
pressly applicable  to  existing  contracts,  and 
making  provision  for  compensation  for  any 
damage  arising  through  such  application.  If  the 
present  Act  was  intended  to  apply  in  tbe  same 
way  we  might  reasonably  expect  a  similar  clause 
here. 

Cripps,  Q.C.  in  reply. — This  being  a  contract 
for  the  development  of  a  building  estate  its  exe- 
cution might  have  stretched  out  over  any  number 


of  years.  But  sect.  110  of  the  Metropolitan 
Building  Act  1855  was  repealed  by  the  Statute 
Law  Revision  Act  of  1875  (38  &  39  Vict.  c.  66j, 
and  therefore  was  regsiirded  by  the  Legislature  as 
a  tempoi-ary  measure  not  applicable  to  contracts 
which  might  continue  for  an  indefinite  time,  such 
•  as  this  one.  Sect.  212  of  the  London  Building 
Act  1894  is  in  pari  materia  with  sect.  110  of  the 
Metropolitan  Building  Act. 

Cave,  J. — The  point  we  are  called  upon  to 
decide  is  a  comparatively  small  point,  in  one 
sense,  and  necessarily  does  not  admit  of  very 
much  argument  one  way  or  the  other.  On  the 
other  hand  it  is  a  point  of  importance  for  persons 
who  contract  for  the  erection  of  buildings.  The 
language  of  the  Act  is  this.  [Beads  sect.  212.] 
Now,  in  this  case  is  a  building  structure  to  be 
carried  out  under  this  contract  of  Jan.  1894  P  I 
think  it  is.  It  appears  to  me  there  can  be  only 
one  answer  to  that  question.  There  are  several 
.  building  structures  which  are  to  be  carried  out 
under  that  contract,  and  it  is  by  virtue  of  that 
contract,  and  by  virtue  of  that  contract  alone, 
that  they  can  be  carried  out,  because,  but  for  that 
contract,  tbe  builder  would  be  a  trepasser  in 
entering  upon  the  lands  and  putting  onildings 
upon  them.  Mr.  Cripps  has  asKed  us  to  narrow 
the  meaning  of  the  word  "contract,"  and  read  it  as 
if  the  word  were  "  specification  " — in  other  words, 
to  hold  that  it  was  a  specification  which  is  referred 
to  in  the  Act.  If  that  is  what  the  Legislature 
had  meant  nothing  would  have  been  more  easy 
for  them  than  to  have  substituted  "  specification 
for  *'  contract."  Now  a  specification  is  generally 
no  doubt  part  of  a  building  contract,  but  it  does 
not  follow  that  there  must  be  a  specification  in  a 
contract  to  make  it  a  contract  under  which  the 
building  is  carried  out.  When  these  buildings  are 
carried  out  at  the  time  set  out  for  them  in  the 
contract  it  seems  to  me  they  will  be  carried  out 
under  the  contract,  and  under  no  other  contract 
whatever,  and  therefore  that  the  case  comes 
within  the  clear  and  plain  meaning  of  the  Act.  I 
see  no  ground  upon  which  we  can  restrict  tbe 
meaning  of  the  word  contract  in  the  way  sug- 
gested. In  my  judgment,  therefore,  the  magistrate 
was  right. 

WaiOHT,  J. — I  am  of  the  same  opinion.  I 
cannot  help  thinking  that,  when  you  get  an  Act 
of  this  description  passed  through  Parliament  as 
a  local  and  personal  Act,  capable  of  being  opposed 
in  Parliament  by  anyone  having  interests  affected 
by  it,  you  ought  to  ti-eat  a  clause  like  sect.  212  as 
something  in  the  nature  of  a  compromise  agree- 
ment by  which  opposition  is  bought  off.  1  thiuk, 
therefore,  rather  a  wide  construction  ought  to  be 
given  it.  At  any  rate,  in  the  present  instance,  I 
do  not  see  any  sufficient  ground  for  nairowing  it 
at  all  below  its  width  according  to  the  natural 
meaning  of  the  words. 

Appeal  dismissed  icilh  co»tg. 
Solicitor  for  the  appellant,  W.  A.  Blanchard. 
Solicitors  for  the  i-espondent,  Watson,  Sons,  and 
Boom. 
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(Before  Lord  Russell,  C.J.,  Geantham  and 

Williams,  JJ.) 

Sandfoed  (app.)  V.  Beal  (resp.).  (a) 

Registration  of   electors  —  Notice  of  objection  — 
Omission — Mistake — Amendment. 

The  omission  of  merely  formal  matter  in  a  notice 
of  objection  to  a  voter  when  such  omission  arises 
through  a  mistake,  and  is  not  of  such  a  nature 
as  to  make  it  likely  to  mislead  or  cause  hardship, 
m.ay,  and  should,  be  amended  by  the  revising 
barrister. 

B.  served  notice  of  objection  to  A,  wliose  name  was 
on  the  list  of  voters  for  the  parish  of  St.  8.  in 
the  parliamentary  borough  of  E.  The  notice 
set  out  the  mtmber  of  A.  on  the  list  and  the 
grounds  of  objection,  but  omitted  to  state  the 
parish  in  the  list  of  which  A.'s  name  appeared, 
contrary  to  the  form  given  in-  the  Registration 
Order  1895.  There  were  twenty-sevetk  parishes 
■in  the  borough  of  E.  The  revising  barrister 
held  that  the  omission  rendered  the  notice  bad, 
but  having  found  as  a  fact  that  it  arose  through 
mistake,  and  had  misled  no  one  and  caused  no, 
hardship,  he  amended  it  and  aUoioed  the 
objection. 

Held,  that  the  revising  barrister  wa«  right. 

Bridges  v.  Miller  (20  Q.  B.  Div.  287)  distitiguished . 

Special  case  stated  bj  the  revising  barrister  at 
Exeter : — 

In  the  parliamentary  borough  of  Exeter  there 
are  twenty- seven  separate  parishes  or  precincts. 
Each  of  these  has  its  own  overseers,  and  there  are 
besides  nineteen  different  assistant  overseers.  One 
parish  is  in  two,  another  in  three,  and  another  in 
four  separate  wards.  There  is  a  list  of  freemen 
of  the  borough  and  of  each  parish;  and  each 
ward  of  a  parish  has  usually  au  occupiers  list  of 
three  divisions,  a  lodger  list,  and  a  list  of  free- 
holders with  rights  reserved  to  vote  for  the  parlia- 
mentary elections  of  the  borough. 

The  appellant's  name  appeared  on  the  D.  No.  I 
List  of  Occupiers  in  the  parish  of  St.  Sidwell,  St.' 
Sidwell's  Ward,  Division  1,  as  follows  : 

1337.— Sandford.  Joseph.  16,  Salem-place.— Dwoll- 
ing-bonse. — Salem-place. 

The  respondent  served  a  notice  of  objection  on 
the  appellant.  This  notice,  as  far  as  it  is  neces- 
sary for  present  purposes  to  cite  it,  was  as  follows : 

To  Mr.  Joseph  Sandford.— No.  on  list,  1337.— I  here- 
by give  yon  notice  that  I  object  to  your  name  being 
retained  on  Division  1  of  the  Oconpiers  List  as  a  parlia- 
mentary voter  tor  the  parliamentary  borongb  of  Exeter, 
and  as  a  bargoas  for  the  mnnicipal  borongfa  of  Exeter, 
on  the  following  gronnds,  &a. 

This  notice  was  an  old  form  in  use  under  the 
B^gisti-ation  Order  1889.  bvit  under  the  Registra- 
tion Order  1895  (issued  by  the  Local  Govemmenc 
Board  under  the  powers  conferred  on  Her  Majesty 
in  Council  by  sect.  76  (7)  of  the  Local  Govern- 
ment Act  1888  (51  &  52  Vict.  c.  41),  the  notice 
should  have  contained  after  the  words  "Divi-. 
sion  1  of  the  Occupiers  List "  the  further  words 
"  of  electors  for  your  parish  of  St.  Sidwell." 

Sixty  other  notices  similar  to  that  served  on 
Sandford  had  been  served  on  other  persons  in  the 
occupiers  list,  and  their  cases  had  been  consoli- 
dated with  that  of  the  appellant. 

(a)  BeporMdb}'  J.  A.  Stbauin,  Esq.,  Barristor-at-Law. 


On  the  notice  of  objection  coming  before  the 
revising  barrister  he  held  that  the  omission  of  the 
name  of  the  parish  rendered  the  notice  bad.  He 
found,  however,  as  a  fact,  that  the  objector  (the 
respondent)  had  not  intended  to  misleaid,  that  the 
omission  arose  purely  through  mistake,  and  that 
no  mistake,  hardship,  misleading,  or  deception 
had  arisen  or  was  likely  to  arise  from  the  omission. 
This  being  so,  he  held  that,  under  sect  28  (2)  of 
the  Parliamentary  and  Municipal  Registration 
Act  1878  (41  &  42  Vict.  c.  26),  he  was  able  to 
amend  the  notice  so  as  to  bring  it  into  con- 
formity with  the  Registration  Order  1895,  and  he 
did  so  amend  it.  On  a  ground  stated  in  the  notice 
so  amended  he  held  that  the  appellant's  vote  was 
bad,  and  he  expunged  his  name  from  the  list. 
There  was  the  same  result  in  the  sixty  other 
notices  of  objection  already  mentioned.  Sandford 
and  the  sixty  Others  whose  votes  were  disallowed 
appealed. 

E.  U.  BuUen,  for  the  appellant,  contended  that 
the  revising  barrister  had  power  to  amend  mere 
mistakes,  not  to  supply  omissions.  [Lord 
Russell,  C.J. — The  barrister  has  found  this  is  a 
mistake.]  But  in  finding  facts,  the  barrister  must 
exercise  a  judicial  discretion.  If  this  was  a 
mistake  at  all,  it  was  a  mistake  of  law  not  of  fact. 
The  revising  barrister  has  no  power  to  make  such 
an  amendment  as  would  turn  a  bad  objection  into 
a. good  one : 

Bridgm  v.  lliUer,  20  Q.  B.  Div.  287. 
He  also  cited 

BoXUn  V.  aotUhall,  41   L.  T.  Bep.  470 ;  15  Q.  It. 
Div.  461 ; 

Jfortlocfr  V.  forrer,  5  C.  P.  Div.  73. 

Ward  Coldridge,  for  the  respondent,  was  not 
called  upon  to  argue. 

Lord  Russell,  C.J. — The  learned  counsel  has 
shown  his  ingenuity  in  finding  something  to  say 
in  support  of  this  appeal,  but  really  it  is  unargu- 
able. The  notice  of  objection  was  to  the  name  of 
Joseph  Sandford.  It  specified  his  number  on  the 
list  as  1337.  Though,  as  counsel  pointed  out, 
there  are  some  twenty-seven  parishes  in  the  divi- 
sion, and  each  has  a  list  beginning  with  No.  1 
— that  is  the  numbering  of  the  electors,  for  the 
whole  division  is  not  consecutive — yet  it  was  not. 
nor  could  it  be,  suggested  that  Joseph  Sandford 
appeared  on  any  other  list  than  that  for  St. 
Sidwell's  under  the  number  1337  or  under  any 
other  number.  Such  being  the  case,  the  revising 
barrister  i-easonably  and  properly  found  that  the 
omission  of  the  name  of  the  parish  was  not  mis- 
leading or  calculated  to  mislead.  He  held  never- 
theless that  it  rendered  the  notice  of  objection  bad. 
I  am  not  prepared  to  say  that  his  decision  here  was 
right.  Much  might,  I  thiuk,  be  said  on  the  other 
side.  But  assuming  the  notice  was  bad,  why  shoald 
the  biirrister  not  amend  it  P  He  has  found 
that  the  omission  was  a  pure  mistake,  and  that 
it  was  not  misleading.  Under  such  circumstances 
he  could  and  should  amend.  The  case  of  Bridges 
V.  Miller,  so  much  relied  on  by  the  learned  counsel, 
has  no  bearing  on  this  case.  There  there  was  no 
proper  ground  of  objection  stated  in  the  notir^  of 
objection,  and  the  revising  barrister  amended  ao 
as  to  supply  one.  Here  the  objection  is  in  sub- 
stance good,  and  there  is  merely  an  inaccuracy  in 
its  form.    The  appeal  must  be  dismissed. 

Appeal  dismissed. 
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Solicitors  for  the  appellants,  Templeton  and 
Coz,  agents  for  A.  E.  Dunn,  Exeter. 

Solicitors  for  the  respondent,  Preston,  Stow, 
and  Pretion,  for  Friend  and  Beat,  Exeter. 


Monday,  Nov.  11. 

(Before  Lord  Russell,  G.J..  Ghanteau  and 
WlLUAHS,  JJ.) 

-  Dbax  (app.)  v.  Fvooks  (resp.).  (o) 
Registration    of    electors  —  Parochial    electors — 
Ownership    qualifieation  —  Married  wotnan  — 
Parliamentary    register  —  Local    Oovernment 
Act  1894  (56  *  57  Vict.  e.  73). 

The  only  qualificaiion  eniiiling  a  person  to  be  on 
the  register  of  parochial  electors  estaMished  by 
the  Local  Government  Act  1894  (66  &  57  VicL 
c.  73)  is  the  fact  that  the  person  in  questum  is 
on  the  parliamentary  register  or  the  local 
government  register  for  the  parish.  Accordingly 
a  married  ipoman  owning  btU  not  occupying 
property  in  a  parish,  being  debarred  by  toant  of 
occupancy  from  getting  on  the  local  government 
register,  and  being  debarred  by  her  sex  from 
getting  on  the  parliamentary  register,  cannot  be 
placed  on  the  register  of  parochial  electors. 

A.,  a  married  woman,  owned  freehold  property 
in  the  parish  of  B.  sufficient  to  qualify  her  to  be 
on  the  register  of  parliamentary  voters  of  the 
parish,  had  she  been  a  man.  Her  hiuiband  had 
no  interest  in  this  property,  nor  was  he  on  the 
register  in  respect  of  it.  She  did  not,  however, 
occupy  any  property  in  the  parish.  She  claimed 
to  be  put  on  the  register  of  parochial  voters  for 
the  parish  in  respect  of  her  property  qualifica- 
tion. The  revising  barrister  disallowed  her 
claim. 

Held,  that  his  decision  was  right. 

Speciai.  case  stated  by  the  revising  barrister  for 
Northern  Dorset : — 

The  appellant  was  a  married  lady  living  more 
than  three  miles  from  the  parish  of  Milborne  St. 
Andrew.  She  was  owner  in  her  own  right  of 
freehold  property  in  that  parish  of  sufficient 
value  to  sustain  a  claim  on  her  part,  had  she  been 
a  man,  to  be  placed  on  the  list  of  freeholders  for 
the  parish  entitled  to  vote  at  parliamentary 
elections.  Her  husband  was  not  interested  in 
this  freehold  property,  nor  was  he  on  the  register 
in  respect  of  it. 

The  appellant  claimed  in  respect  of  this  pro- 
perty to  have  her  name  entered  on  the  parochial 
electors  list  of  Milborne  St.  Andrew.  The  claim 
was  perfectly  regular  in  form,  and  was  duly 
published.    It  was  unopposed. 

On  the  clium  coming  before  the  revising 
barrister  he  held  that,  by  sect.  43  of  the  LoctQ 
Goremment  Act  1894  (66  &  67  Vict.  c.  73),  a 
married  woman  could  only  claim  to  be  placed  on 
the  parochial  electors  list  in  respect  of  an  occupa- 
tion qnalification,  such  as  would  entitle  her  if  un- 
married to  be  on  Division  3  of  the  occupiers  list 
of  voters  for  the  parish ;  and  he,  therefore, 
disallowed  the  present  claim  as  bad  in  law.  The 
claimant  appealed.  Edward  Archdall  Ffooks, 
the  clerk  of  the  County  Gonncil  of  the  adminis- 
trative county  of  Dorset,  was  named  respondent 
by  the  revising  barrister. 

la)  Beported  b;  J.  A.  Stbahan,  E«q.,BuTilter-at-Law. 


The  following  are  the  sections  of  the  Local 
Government  Act  1894  (56  &  57  Vict.  c.  73) 
referred  to  in  the  argument  and  judgment  on 
appeal: — 

Sect.  2. — (1.)  The  parish  meeting  for  a  raial  parish 
shall  ooDsist  of  the  follomng  persons,  in  this  Act 
referred  to  as  parochial  eleoton,  and  no  others, 
namely,  the  persons  registered  in  snch  portion  either  of 
the  looal  government  register  of  electors  or  of  the 
parliamentary  register  of  eleotors  as  relates  to  the 
parish. 

Sect.  3. — (1.)  The  parish  council  for  a  mial 
parish  shall  be  elected  from  among  the  parochial 
electors  of  that  parish  or  persons  who  have  dniing  the 
whole  of  the  twelve  months  preceding  the  election 
resided  in  the  parish  or  withm  three  miles  thereof. 
.  .  .  (2.)  N9  person  shall  be  disqaalified  by  sex  or 
marriage  for  being  elected  or  being  a  member  of  a  parish 
coonoil. 

Sect.  20.  (2.)  A  person  shall  not  bo  qnalified  to  be 
elected  or  to  be  a  guardian  for  a  poor  law  nnion  unless 
he  is  a  parochial  elector  of  some  parish  within  the  nnion 
.  .  .  and  no  person  shall  be  disqualified  by  sex  or 
marriage  for  being  elected  or  being  a  guardian.     .     .     . 

Sect.  43.  For  the  purposes  of  this  Act  a  woman  shall 
not  be  distiuoUfied  by  marriage  for  being  on  any  local 
government  register  of  electors,  or  for  being  an  elector 
of  any  local  authority,  provided  that  a  husband  and 
wife  shall  not  both  be  qualified  in  respect  of  the  same 
property. 

Sect.  44.  —(1.)  The  local  government  register  of  electors 
and  the  parliamentary  register  of  electors,  so  far  as  they 
relate  to  a  parish,  shall  together  form  the  register  of 
the  parochial  electors  of  the  parish.     .     .     . 

(5.)  Where  in  that  portion  of  the  parliamentary 
register  of  electors  which  relates  to  a  parish  a  person  is 
entered  to  vote  in  a  polling  district  other  than  the 
district  comprising  thp  parish,  snch  person  shall  be 
entitled  to  vote  as  a  parochial  elector  for  that  parish, 
and  in  addition  to  an  asterisk  there  shall  be  placed 
against  his  name  a  number  consecutive  with  the  other 
numbers  in  the  list. 

(6.)  Where  the  revising  barrister  in  any  list  of  voters 
for  a  parish  would  (a)  in  pnrsnance  of  seot.  7  of  the 
County  Electors  Act  1888  (51  Vict  o.  10),  place  an 
asterisk  or  other  mark  against  the  name  of  any  person ; 
or  (b)  in  pursuance  of  sect.  4  of  the  Registration  Act 
1885  (48  &  49  Vict.  c.  15)  erase  the  name  of  any  person 
otherwise  than  by  reason  of  that  name  appearing  more 
than  once  in  the  lists  for  the  same  parish  ;  or  (c)  in  pur- 
suance of  sect.  28  of  the  Parliamentary  and  Municipal 
Begistration  Act  1878  (41  &  42  Vict  c.  26),  as  amended 
by  seot.  5  of  the  Registration  Act  1885,  plaoe  against 
the  name  of  a  person  a  note  to  the  effect  that  such 
person  is  not  entitled  to  vote  in  respect  of  the  qualifica- 
tion oontained  in  the  list ;  the  revising  barrister  shall, 
instead  of  placing  that  mark  or  note,  or  erasing  the 
name,  place  against  the  name,  if  the  person  is  entitled  to 
vote  in  respect  of  that  entry  as  a  county  elector  or 
burgess,  a  mark  signifying  that  his  name  should  be 
printed  in  Division  3  of  the  list,  or  if  he  is  entitled  to 
vote  only  as  a  parochial  elector,  a  mark  signifying  that 
he  is  entitled  to  be  registered  as  a  parochial  elector,  and 
the  name  so  marked  shall  not  be  printed  in  the  parlia- 
mentary register  of  electors,  bnt  shall  be  printed,  as  the 
case  requires,  either  in  Division  3  of  tae  local  govern- 
ment register  of  electors  or  in  a  separate  list  of  parochial 
voters. 

Alexander  Macmorran  for  the  appellant.--The 
point  is,  whether  a  married  woman  can  claim  in 
i^espect  of  an  ownership  qualification  to  be  placed 
on  the  parochial  register.  The  revising  barrister 
held  that  the  effect  of  sect.  2  (1)  was  that  no  one 
was  entitled  to  be  put  on  a  parochial  register 
except  he  or  she  was  first  on  the  local  government 
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register,  for  which  occupation  of  property  within 
the  parishes  is  necessary,  or  on  the  parliamentary 
re^iBter  on  which  only  males  are  entitled  to  be 
placed  as  voters  : 

Chorlton  r.  Lingt,  L.  Eep.  4  C.  P.  374  ;' 
Chorlton  t.  Eisaler,  L.  Eep.  4  C.  P.  397. 

I  contend  that  sect.  3  (2)  abolishes  all  disqualifica- 
tions of  sex  or  marriage  as  far  as  election  to  a 
parish  council  is  concerned,  and  since  the  appel- 
lant lives  more  than  three  miles  from  the  parish 
her  sex  will  be  made  a  disqualification  if  it  keeps 
her  off  the  parochial  register  (sect.  3  (1).  Seo 
also  sects.  20  (2)  and  43.  I  contend  furtlier,  that, 
under  sect.  44  (5)  and  (6),  it  is  clear  that  persons 
may  be  placed  on  the  parliamentary  i-egister  who 
are  not  entitled  to  vote  at  parliamentary  elections. 
[Lord  Russell,  C.J.  referred  to  sect.  4  (9)  of  the 
Registration  Act  1885  (48  &  49  Vict.  c.  15).] 
IJo  counsel  appeared  for  the  respondent. 

Lord  Russell,  C.J. — ^I  must  express  the  reg^ret 
of  the  court  that  in  considering  this  important 
point  we  have  not  had  the  assistance  of  counsel 
lor  the  respondent.  In  my  judgment,  however, 
the  revising  barrister  was  right,  and  the  appeal 
must  be  dismissed.  The  question  is,  whether  a 
married  woman  can  claim,  in  respect  of  the 
ownership  of  property,  to  be  placed  on  the 
parochial  register  as  a  parochial  elector.  The 
question  turns  on  certain  sections  of  the  Local 
Government  Act  of  1894.  Sect.  2  (1)  of  that 
statute  enacts  in  effect  that  paroclual  electors 
shall  be  made  up  of  two  classes  and  of  two 
classes  only — those  on  the  local  government 
register  who  for  shortness  may  be  called  those 
with  a  burgess  Qualification,  and  in  the  second 
place  those  on  tne  parhamentary  register.  By 
sect.  44  (1)  the  local  government  register  and  the 
parliamentary  register  are  together  to  make  the 
parochial  register.  To  get  on  the  parochial 
register  it  is  necessary,  then,  to  get  upon  either 
the  local  government  register  or  the  parliamentary 
register.  But  to  get  on  the  local  government 
register  it  is  necessary  to  occupy  property 
in  the  parish  The  appellant  does  not  occupy 
any  such  property.  Can  she  then  get  on  the 
parochial  register  as  a  parliamentaiT-  elector  P 
The  lady  cannot  get  on  the  parliamentary  register 
by  reason  of  her  sex.  It  is  possible  her  name 
might  get  on  the  list  as  the  owner  of  freehold 
property,  but  whether  this  be  so  or  not  it  cannot 
be  on  the  parliamentary  register  for  any  effective 
purpose.  Coiuisel  for  her  has  contended  that 
sect.  3  (2)  provides  that  no  person  shall  be  die- 
qualified  by  sex  or  maiTiage  for  being  elected  a 
member  of  a  parish  councU,  and  by  sect.  43  it  is 
provided  that  a  woman  shall  not  be  disqualified 
by  marriage  for  being  on  any  local  government 
register  of  electors  or  for  being  an  elector  of  any 
local  authority.  As  to  both  these  enactments 
this  observation  may  be  made  :  Neither  professes 
to  give  a  qualification.  All  that  either  does  is  to 
prevent  an  existing  qualification  being  taken 
away.  As  I  nnderstand  them,  their  true  reading 
is,  that  if  a  woman  is  otherwise  qualified  to  be 
elected  the  fact  that  she  is  a  woman,  or  is  a 
married  woman,  will  not  be  sufficient  to  take  her 
qualification  away.  Counsel  has  also  referred  to 
sect.  44  (5)  and  (6).  Those  provisions,  however, 
refer  merely  to  what  are  known  as  duplicate 
qualifications  for  the  parliamentary  vote.  They 
are  intended  to  retain  for   parochial    purposes 


voters  whose  names  would  but  for  them  have  been 
erased  from  the  lists  of  all  parishes  save  one. 
Instead  of  erasure  an  asterisk  or  other  mark  is 
to  be  placed  after  such  names.  These  provisions 
have  no  application  here,  for  the  simple  reason 
that  women's  names  never  properly  appeared, 
either  once  or  in  duplicate,  on  the  parliamentary 
registei". 

GBA.NTHAU,  J. — I  am  of  the  same  opinion.  At 
first  I  had  some  difficulty,  but  that  difficulty 
arose  from  the  fact  that  I  did  not  sufficiently 
realise  for  the  moment  that  sect.  43  applies 
merely  to  the  disqualification  of  marriage,  not 
that  of  sex,  and  that  sect.  3  refers  to  sex. 
Remembering  this,  it  is  clear  that  all  the  Act 
says  is  that,  if  a  married  woman  is  qualified  to  be 
put  on  the  register,  the  mere  fact  of  sex  or 
mai-riage  will  not  disqualify  her.  The  Act  itself 
confers  no  new  qaalincation. 

Williams,  J. — This  lady  is  not  disqualified  on 
account  of  her  sex,  but  because  she  has  not  the 
statutory  qualification  for  the  parliamenta^ 
franchise.  It  may  be  that  the  reason  she  is 
not  qualified  for  the  parliamentary  franchise  is 
because  of  her  sex.  But  the  reason  she  is  not 
entitled  to  be  put  on  the  parochial  list  is  not 
because  she  is  a  woman,  but  because  she  has  not 
the  parliamentary  franchise.    ^^^^^  di^nused. 

Solicitors  for  the  appellant :  Bell,  Brodrieh; 
and  Gray,  agents  for  Parker,  Blandford. 


June  13,  July  29,  and  Aug.  8. 
(Before  Pollock,  B.  and  Weight,  J.) 
The  London  County  Council  (apps.)  v.  The 
Chukchwardens  and   Otebseebs   of  the 
Pabish  of  Lambeth  (re8ps.).(a) 
Poor  rate — Beneficial  occttpation — London  County 
Council — Purchase  and!^  occupation  of  lands  to 
be  held  at  a  public  park — Liability  to  be  rated 
— London  Council  (General  Powers)   Act  1890 
(53  &  54  Vict.  e.  ccrliii.),  ss.  4.  5. 
The  London  County  Council  are  liable  to  be  rated 
for  the  relief  of  the  poor  in  respect  of  their  occu- 
pation of  lands  and  buildings,  which  they  hate 
purcliased  and  laid  out  as  a  public  park  and 
recreation  grou}id,  under  tlie  provisions  of  the 
London   Council  (General    Powers)  Act    1890. 
which  empoicers,  but  does  not  compel,  the  council 
to  purchase  certain  lands  to  be   laid  out  and 
maintained  as  a  2>ublic  park. 
The  proper  basis  of  assessment  in  such  cases  con- 
sidered. 
Case  stated  by  consent  and  by  order  of  Bruce,  J.. 
pursuant  to  sett.  11  of  12  &  13  Vict.  o.  45,  upon 
an  appeal  by  the  London  County  Council  to  the 
Court    of    Quarter  Sessions    for  the  county  of 
London  against  a  poor  rate. 

1.  In  a  poor  rate  made  by  the  respondents  for 
the  parish  of  Lambeth,  on  the  7th  April  1894,  the 
appellants  are  assessed  as  occupiers  of  the  pre- 
mises and  hereditamente  hereinafter  mentioned, 
in  the  several  amounts  shown  by  the  extract  from 
ihe  rate-book  as  follows : 

No.    1473.      Name    of    ooonpier :    London   Conntj 
Council.     Name  of  owner :  .    Description  ot  pro- 
la)  Bfported  by  W.  W.  Oau,  Esq.,  BuTUter.«t-Law. 
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party  rated :  ffooae.  No.  of  house  and  name  or  sitna- 
Hon  of  property :  Nor«rood-road.  Oroes  estimated 
rental:  1841.  Bateable  Talae:  1541.  Poor  rate  at 
If.  9d.  in  the  Jg :  131.  9«.  6d. 

No.  1475.  Name  of  oocnpier :  London  County 
Conncil.  Name  of  owner :  Blaokbom,  JJ.  Description 
of  property  rated:  lAnd.  No.  of  boose  and  name  or 
sitnation  of  property  :  Norwood-road.  Gross  estimated 
rental  :  1801.  Bateable  valne  :  1711.  Poor  rate  at 
Is.  9d.  in  tbe  ^ :  141.  19«.  3d. 

No.  1483.  Name  of  oocnpier :  London  Ckmnty 
Ponnoil.  Name  of  owner?  .  Description  of  pro- 
perty rated :  Lodge.  No.  of  bonse  and  name  or  sitna- 
tion of  property :  Norwood-road.  Gross  estimated 
rental :  121.  Kateabls  Talne  :  101.  Poor  rate  at  1«.  9<I. 
in  the  ^  :  17s.  6d. 

No.    1487.      Name    of    oocnpier  :    London    Connty 

Council.     Name  of  owner :  .     Description  of  pro- 

perty  rated :  Cottage.  No.  of  bonse  and  name  or  sitna- 
tion of  property  :  Norwood-road.  Gross  estimated 
rental :  301.  Bateable  value  :  241.  Poor  rata  at  1«.  9d. 
in  the  4 ;  21.  2s. 

2.  The  appellants,  the  London  County  Council, 
are  the  goTeming  body  of  the  a/dministi'ative 
county  of  London,  and  under  divei-s  Acts  of 
Parliament  hold,  maintain,  and  regulate  certain 
pnbliu    parks,    recreation     grounds,    and   open 


3.  PreTJously  to  the  passing;  of  the  London 
Council  (General  Powers)  Act  1890  (53  &  54  Tict. 
c.  ccxliii.),  the  said  hereditaments  and  premises, 
known  coUectively  as  Brockwell  Park,  were  in 
private  ownership,  and  were  included  in  the 
valuation  list  for  the  time  being  in  force  in  the 
said  parish  and  upon  which  the  poor  rate  men- 
tioied  is  based,  and  were  assessed  to  the  poor 
rate  of  the  said  parish. 

4.  The  appellants,  pursuant  to  the  powers  con- 
ferred by  the  said  Act  of  1890,  in  the  year  1891 
acquired  the  said  hereditaments,  and  the  same 
-were  conveyed  to  them  by  deed  dated  the  26th 
March  1891  as  hereinafter  mentioned. 

5.  From  the  time  the  said  hereditaments  were 
acquired  by  the  appellants,  the  appellants  have 
been  rated  and  assessed  for  the  said  hereditaments 
to  the  poor  rates  of  the  said  parish  mn.de  respec- 
tively on  the  11th  April  1891,  the  26th  Sept.  1891, 
the  9th  April  1892,  the  29th  Sept.  1892,  the  8th 
April  1893,  and  the  7th  Oct.  1893;  but  payment 
of  the  rates  for  the  said  hereditaments  was  not 
demanded  in  respect  of  the  poor  rates  made  on 
11th  April  1891,  the  26th  Sept.  1892,  and  the  8th 
April  1893.  The  house  and  land  were  from  the 
26th  March  1891,  until  the  6th  June  1892,  unoccu- 
pied and  unused. 

6.  Sects.  4  and  5  of  the  said  London  Council 
(General  Powers)  Act  1890  (53  &  54  "Vict.  o.  ccxliii.) 
ore  as  follows : 

(4.)  The  conncil  may  pnrcbase  and  take  by  agreement 
certain  lands  in  the  parish  of  Lambeth,  in  the  oonnty  of 
London,  known  as  Brockwell  Park,  as  shown  on  the  plan 
of  Brockwell  Park,  and  when  the  conncil  shall  have 
acquired  the  same,  they  shall  hold  the  same  and  every 
part  thereof  as  a  park,  and  shall  lay  ont  and  maintain 
and  preserve  the  same  and  every  part  thereof  as  a  park, 
for  Uie  perpetoal  nse  thereof  by  the  public  for  exercise 
and  recreation,  and  may  from  time  to  time  exercise  all 
nacemary  powers  for  tiie  maintenance  and  preservation 
of  the  same  as  a  park,  provided  that  the  conncil  may,  if 
they  think  fit,  inclose  the  said  lands  or  any  other  part 
thereof  with  a  view  to  the  better  or  more  effectual 
preseivation  thereof  for  pnblic  nse,  and  retain  or  remove, 
alter,  enlarge,  or  adapt  any  bnildinga  thereon,  for  any 


purpose  which  they  may  think  conducive  to  the  public 
benefit. 

(5.)  The  council  may  erect  and  maintain  in  the  said 
park  huts  and  lodges,  for  the  aooommodatlon  of  keepers, 
constables,  and  other  persons  employed  by  the  council 
in  connection  with  the  maintenance  and  management  of 
the  park,  and  also  such  other  convenient  and  orna- 
mental buildings  as  they  may  think  requisite  for  re- 
freshment rooms,  band  stands,  conveniences,  and  other 
like  purposes. 

7.  By  the  before-mentioned  deed  of  the  26th 
March  1891  the  said  hereditaments  were  conveyed 
to  the  appellants  to  hold  the  same  unto  and  to 
the  use  of  them,  their  successors,  and  assigns  for 
ever  to  the  end  and  intent  that  the  same  may  be 
used  as  and  for  a  pnblic  park  under  the  provisions 
of  the  said  London  Council  (General  Powers) 
Act  1890,  and  they  now  hold  the  same  under  the 
powers  and  subject  to  the  provisions  in  the  said 
Act  contained. 

8.  Brockwell  Park  occupies  about  78  acres,  and 
is  inclosed  on  all  sides, 

9.  The  house,  numbered  1473  in  the  said  rate- 
book (formerly  the  mansion  house),  is  a  two- 
storied  building  which  has  been  divided  by  the 
appellants  into  two  parts,  completely  separated 
from  one  another  by  partition  walls,  and  entered 
by  separate  entrances  being  the  original  front 
and  Imck  doors  respectively  of  the  old  mansion 
house. 

10.  Of  the  part  which  is  entered  bv  the  original 
front  door,  the  ground  floor  and  oasement  are 
occupied  as  refreshment  rooms,  the  same  being 
held  for  the  year  ending  3lBt  March  1895,  under 
a  licence  or  agreement,  while  the  upper  floor,  con- 
sisting of  several  good-sized  rooms,  is  unused. 
Such  last-mentioned  rooms  might  be  let  to  a 
tenant  from  year  to  year  for  201.  a  year,  if  right 
of  access  at  all  times  could  be  given  to  him  con- 
sistently with  the  provisions  of  the  said  Act  and 
the  bye-laws  hereinafter  mentioned. 

11.  The  part  which  is  entered  by  the  ori^nal 
back  door,  consisting  of  eight  living  rooms  and  a 
small  ofBce  is  occupied  by  the  resident  superin- 
tendent of  the  park  and  his  family.  Such  resident 
superintendent  is  reasonably  necessa^  for  the 
protection  and  proper  management  of  the  said 
park  for  the  purposes  of  the  said  Act.  He  is 
paid  b^  the  appellants  a  salary,  in  fixing  which  is 
taken  into  account  the  fact  that  he  has  the  rooms 
rent  free,  water  and  gas  being  found  by  the 
appellants.  Similar  accommodation  in  the  way  of 
rooms  could  not  be  found  for  him  in  the  imme- 
diate neighbourhood  of  the  said  park  for  a  less 
rent  than  401  a  year  as  tenant  from  year  to  year. 

12.  The  buildings,  yard,  and  premises  formerly 
used  as  coachhouse,  stables,  and  outbuildings  in 
connection  with  the  said  mansion  house,  have 
been  partly  converted  for  public  use  into  a  gym- 
nasium for  children,  conveniences  for  men  and 
women  and  a  children's  shelter,  and  partly  into  a 
cottage  for  a  constable  to  live  in,  consisting  of 
four  Qving  rooms,  a  carpenter's  shop  for  the  use 
of  men  specially  employed  by  the  appellants  on 
necessary  repairs  in  the  said  park,  a  lock-up 
store,  an  ofSce,  a  tool  shed,  and  a  bothy  for  the 
men  to  have  their  meals  in.  The  said  cottage, 
shop,  store,  shed,  and  bothy,  as  well  as  the  said 
gymnasium,  conveniences,  and  shelter  are  all  pro- 
perly used  as  aforesaid  by  the  appellants  for  the 
purposes  of  managing  the  said  park  under  the 
said  Act,  and  it  is  considei-ed  necessary  by  the 
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County  Council,  and  is  proper  for  the  protection 
of  the  said  park  and  its  contents  that  the  said 
constable  should  reside  in  the  said  cottage.  Such 
last-mentioned  cottage  could  not  be  let  except  at 
a  merely  nominal  rent  to  any  one  except  in  con- 
nection with  the  whole  establishment  formerly 
constituting  the  mansion  house. 

13.  The  lodge  and  cottage  numbered  1483  and 
1487  in  the  said  rate-book  are  small  cottages,  the 
former  containing  three  rooms,  and  the  latter 
containing  five  rooms  and  having  a  small  yard  at 
the  back,  the  only  entrance  to  each  being  inside 
the  park  gates.  These  cottages  are  used  as  resi- 
dences for  two  constables  who  are  allowed  by  the 
appellants  to  occupy  them  rent  free  in  considera- 
tion of  the  extra  duty  they  undertake  of  looking 
after  the  gates  of  which  they  have  keys  and  pro- 
tecting the  park  at  night.  It  is  considered 
necessary  by  the  County  Council,  and  is  proper 
for  the  protection  of  the  said  park  and  its  contents, 
that  the  said  constables  should  reside  in  the  said 
cottages.  If  the  said  cottages  could  be  let  by  the 
County  Council  unhampered  by  the  provisions  of 
the  said  Act  and  the  bye-laws  hereinafter  men- 
tioned they  would  fetch  rents  sufficient  to  support 
the  figures  in  the  said  rate-book. 

14.  All  the  land  in  the  said  park,  numbered 
1475  in  the  said  rate-book,  is  open  to  the  public 
at  large  as  a  park  and  recreation  ground  during 
the  day  time ;  but  at  night  the  gates  are  locked 
and  the  public  are  not  admitted.  This  is  neces- 
sary for  the  protection  of  the  park  and  to  prevent 
itsoeing  turned  to  improper  uses  at  night. 

15.  Certain  bye-laws  have  been  made  and  are 
applicable  to  the  said  park  amongst  other  open 
spaces  under  the  14th  section  of  the  sdd  Act  and 
the  constables  are  by  warrant  required  to  enforce 
the  same  under  the  17th  section  of  the  said  Act. 
By  No.  1  of  such  bye-laws  (the  whole  of  which 
may  be  referred  to  by  either  party)  the  following 
acts  and  things  (amongst  others)  are  prohibited 
and  declared  to  be  offences,  viz.  : 

36.  Befosin;  to  leave  any  park,  garden,  or  other 
inclosed  plaoe  at  or  after  the  time  of  olosing  the  gates 
in  the  evening  if  requested  to  do  go  by  any  officer  or 
poUoe  constable,  or  wilfully  remaining  therein  after  the 
gates  are  closed  in  the  evening,  or  climbing  on  or  over 
the  gates,  fences,  or  tailings. 

And  by  Ko.  2  penalties  are  provided  for  a  breach 
of  the  bye-laws. 

16.  The  grass  in  the  said  park  is  kept  down  by 
the  appellants  so  as  to  be  in  a  fit  state  for  public 
use  partly  by  mowing  and  partly  by  grazing. 
The  grazing  is  done  under  an  agreement  or  licence 
with  a  licensee,  by  which  such  licensee  is  entitled 
to  the  grazing  of  this  and  several  other  public 
open'spaces  in  considei'ation  of  a  payment.  The 
above  is  a  reasonable  and  economical  course  for 
the  appellants  to  take  for  the  purpose  of  carrying 
out  their  duties  imder  the  4th  section  of  the  said 
Act. 

17.  Amongst  other  arrangements  reasonable 
and  proper  for  the  recreation  of  the  public  the 
appellants  have  laid  out  and  maintain  thirty  lawn 
tennis  grounds  and  thirteen  cricket  pitches  in  the 
said  park. 

18.  The  necessary  expenses  of  maintaining  the 
park  as  a  whole  with  the  buildings  on  it  for  the 
purposes  of  the  said  Act  far  exceed  any  sums  of 
money  which  are  or  could  be  derived  from  licences 
for  the  supply  of  refreshments  or  for   grazing 


rights  or  otherwise.    The  actual  expenses  exceed 
2000/.  a  year. 

19.  If  the  hereditaments  assessed  in  the  said 
rate  had  remained  in  the  same  state  of  use  and 
occupation  in  which  they  were  prior  to  the  passinK 
of  the  said  Act  the  rateable  value  thereof  would 
have  been  sufficient  to  support  the  figures  set  out 
in  the  said  rate. 

20.  The  total  purchase  money  for  the  said  park 
in  1891  was  117,000/.,  of  which  62,000/.  only  was 
provided  by  the  appellants,  the  balance  beiiLg 
made  up  of  contributions  from  other  public 
bodies. 

21.  If  the  appellants  had  had  a  duty  to  provide 
an  open  space  for  the  public  in  the  said  locality, 
and  for  the  purpose  of  carrying  out  that  duty  had 
had  the  power  and  the  wish  instead  of  purcluising 
the  said  park,  to  take  it  as  lessees  or  tenants  and 
pay  a  rent  for  the  same,  they  would  have  had  to 
pay  a  rent  for  the  same  sufficient  to  support  the 
figures  in  the  said  rate. 

22.  The  respondents  contend  that  the  facts 
as  above  stated  show  an  occupation  of  all  or  some 
of  the  said  hereditaments  by  the  appellants,  and 
that  such  occupation  was  under  the  circumstances 
above  stated  a  oeneficial  occupation,  and  that  even 
if  the  occupation  of  the  appellants  was  in  fact 
not  beneficial  to  them,  yet  they  were  properly 
rated  to  the  relief  of  the  poor  in  sums  justifying 
the  said  respective  rates. 

23.  The  appellants  contend  that  under  the 
circumstances  they  are  not  rateable  at  all  for  any 
portion  of  the  said  property,  or  that  if  rateable 
the  rateable  value  is  nil. 

The  questions  for  the  opinion  of  the  court  are — 
(1)  Whether  the  appellants  are  rateable  in  respect 
of  all  or  any  and  if  any  which  portion  of  the 
said  hereditaments.  (2)  If  the  appellants  are 
i-ateable  whether  they  are  rateable  at  a  nominal 
amount  only  in  respect  of  all  or  any  and  if  any 
what  portion  of  the  said  hereditaments. 

If  the  court  should  be  of  opinion  that  the 
appellants  are  rateable  for  the  wnole  of  the  said 
hereditaments  upon  the  same  basis  as  their  pre- 
decessors the  late  occupiers  thereof,  then  the  rate 
is  to  stand. 

If  the  court  should  be  of  opinion  that  the  appel- 
lants are  rateable  for  the  whole  of  the  said  here- 
ditaments upon  the  basis  that  the  rateable  value 
depends  on  what  they  would  have  to  pay  by  way 
of  rent  if  they  had  i-ented  the  said  hereditaments 
instead  of  purchasing  them,  then  also  the  said  rate 
is  to  stand. 

If  the  court  should  be  of  opinion  that  the  last 
preceding  supposition  is  incorrect,  but  that  never- 
theless the  appellants  are  rateable  for  the  said 
hereditaments  taken  separately  on  the  basis  of 
there  being  notwithstanding  the  said  Act  of 
Parliament  a  beneficial  occupation  of  (a)  the 
hereditaments  formerly  comprised  in  the  old 
mansion  house,  numbered  1473,  (b)  the  land 
numbered  1475,  (c)  the  lodge  numbered  1483,  or 
[d)  the  cottage  numbered  1487,  then  the  rate  is 
for  the  purposes  only  of  this  case  to  be  amended 
by  changing  the  rateable  value  of  (a)  from  154/. 
to  77/.,  of  (b)  from  171/.  to  85/.,  of  (c)  from  10/.  to 
5/.,  and  of  {d)  from  24/.  to  12/.  respectively,  with 
corresponding  reductions  in  each  case  of  the  gross 
estimated  rentals. 

If  the  court  should  be  of  opinion  that  all  ilie 
said  hereditaments,  or  any  portion  or  portions 
thereof,  are  either  not  rateable  or  rateable  at  nil. 
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then  the  rate  is  to  be  quashed,  or  qnashed  pro 
tanto  as  the  case  may  be. 

If  the  court  should  be  of  opinion  that  none  of 
the  above  contentions  or  bases  are  right,  the  rate 
is  to  be  amended  in  accordance  with  the  judg- 
ment of  the  oonrt  whatever  it  may  be. 

Bosanquet,  Q.C.  (Avory  with  him)  for  the  appel- 
lants.-— The   London   Coanty   Council   are   not 
rateable  at  all  for  any  portion  of  this  property. 
They  occupy  the  premises  solely  for  the  benefit 
and  recreation  of  the  public,  and  with  respect  to 
all  such  open  spaces  and  public  parks  acquired  by 
tbem,  and  maintained  for  the  benefit  of  the  public, 
there  is  no  beneficial  occupation  by  the  county 
council,  and  therefora  they  are  not  liable  to  be 
rated  in  respect  of  the  same.    The  case  finds  that 
the  necessary   expenditure  for  maintaining  the 
park  as  a  whole  for  the  purposes  of  the  Act  far 
exceeds  what  the  appellants  could  let  the  premises 
for,   either  for  the  supply  of  refreshments,  or 
otherwise  in  a  manner  consistent  with  the  objects 
of   the  Act;  and  the  appellants  cannot  let  or 
tlispose  of  any  part  of  the  premises,  except  for 
the  purposes  of  the  Act,   as  there  is  no  power 
nnder  the  Act  to  enable  them  to  let  these  par- 
ticalar    premises,    corresponding    to   the    power 
under  sect.  9,  to  let  some  other  premises  acquired 
by  them.    Moreover  the  fact  that  at  night  the 
gates  are  locked,  and  the  public  necessai'ily  ex- 
cluded during  that  time — a  provision  which  the 
uase  finds  to  be  necessary  for  the  proper  main- 
tenance of  the  park— would  prevent  any  tenant 
taking  the  house.    The  occupation  here  was  of 
no  valne  to  the  appellants,  and  that  is  laid  down 
by  the  House  of  Lords  as  the  true  test  of  bene- 
ficial occupation,  in  the  case  of 

The  London  County  Council  v.  The  Churehwardent, 
iff.,  of  SrUh,  69  L.  T.  Bep.  725 ;  (1893)  A.  C. 
562. 
There  heiag  no  beneficial  occupation,  the  appel- 
lants are  not  liable  to  be  rated:  Hare  v.  'The 
Churehwardent,  &c.,  of  Putney  (45  L.  T.  Rep.  337  ; 
7  Q.  B.  Div.  223),  where  it  was  held  that  the 
Metropolitan  Board  of  Works  were  not  liable  to 
be  rated  in  respect  of  Putney  Bridge,  which  they 
had  acquired  for  the  purpose  of  making  it  free  to 
the  public.  Property  may  be  rateable  on  the 
possible  profits,  but  here  there  was  no  profit,  and 
hence  the  property  is  not  rateable  : 

Duke  of  Bueeleuch  v.  The  Metropolitan   Board  of 
Worli,  27  L.  T.  Rep.  1 ;  L.  Bep.  5  H.  of  t.  418  j 
Jonet  V.  The  Mersey  Docks  and  Harbour  Board, 

12  L.  T.  Bep.  643 ;  11  H.  of  L.  Gas.  443  ; 

Mayor,  ^e.,  of  Lincoln  v.  The  Overseers  of  Holmes 

Common,  16  L.  T.  Bep.  739;  L.  Bep.  2  Q.  B. 

482. 

The  cases  of  The  West  Bromwieh  School  Board  v. 

The  Overseers  of  West  Bromwieh  (13  Q.  B.  Div. 

929),   reported    as  Beg.  v.  The    West  Bromwieh 

School  Board  (52  L.  T.  Rep.  164),  where  it  was 

held  that  a  school  board  were  rateable  in  respect 

of   a  school,  and  Beg.  v.  The  School  Board  for 

London  (55  L.  T.  Rep.  384;  17  Q.  B.  Div.  738), 

where  it  was  held  that  the  school  board  itself 

ought  to  be  considered  as  a  possible  tenant,  do 

not  really  conflict  with  the  principles  above  laid 

down. 

Lawson  Walton,  Q.C.  (Lewis  Coward  with  him) 
for  the  respondents. — The  appellants  were  rightly 
assessed.  There  was  a  beneficial  occupation  by 
tbem,  and  the  cases  show  that^  in  estimating  the 


rateable  value,  the  appellants  themselves  ought 
to  be  taken  into  account  as  possible  or  hypothetical 
tenants  of  these  premises,  and  that  the  pramises. 
ought  to  be  i-ated  on  that  basis : 

Reg.  V.  The  School  Board  for  London  (ubi  sup.). 

Cur.  adv.  vtdt. 
Aug.  8. — The  written   judgment  of  the  conrt 
(Pollock,  B.  and  Wright,  J.)  was  delivered  by 

Wright,  J. — There  are  no  absolute  exemptions 
from    i-ateability,    except    (1)   express    statutory 
exemptions,  and  (2)  the  exemption  incident  to  the 
appropriation  of  the  land  to  purposes  of  public 
government.    With  these  exceptions,  all  land  is 
rateable,  if  its  occupation  is,  or  can  be  beneficial, 
even   though    its    purpose    is   merely  fiduciary: 
see  Jones  v.   The  Mersey   Docks    {ubi  sup.)  per 
Loi-d  Westbury.      The  value    may.    indeed,   be 
nothing  or  nominal  after  payment  of  expenses; 
and  even  where  there  might,  in  fact,   be   some 
value,  the    statutory   test— namely,  what    it    is 
worth  to  let  by  the  year — may  sometimes  preclude 
assessment.   Formerly  also  it  used  to  be  held  that 
there  was  no  beneficial  occupation  in  the  case  of 
lands  either  so  used  for  local  public  purposes  or 
so  appropriated  by  statute  that  the  hypothetical 
tenant,  taking  it  from  the  local  authority,  could 
not  hope  to  make  any  profit  out  of  the  land  in 
the  actual  cii-cumstances,  and  consequently  (as 
was  thought)  there  could  not  \»  found  any  tenant 
who  would  give  any  rent  at  all.    So  long  as  this 
view  prevailed,  many  lands  and  works,  the  actnal 
occupation  of  which  was  obviously  beneficial  and 
valuable,  though  not  pi-oductive  of  direct  pecuniary 
profit,    escaped    assessment.     But   it  was  esta- 
blished by  the  cases  of  Beg.  v.  The  School  Board 
for  Lo)idon  {ubi  sup.).  The  mayor,  £-e.,  of  Burton- 
on-TretU  v.  The  Assessment  Committee  of  Burton- 
on-Trent  (62  L.  T.  Rep.  412;  24  Q.  B.  Div.  197), 
and  finally  by  the  London  County  Council  v.  The 
Churchwardens  of  Erith  {ubi  sup.),  that  the  local 
authority  iteelf  must  in   general  be  takeil  into 
account  as  a  possible  tenant  to  whom  the  occupa- 
tion may  be  beneficial,  even  if  not  profitable,  and 
who  may  satisfy  the  statutory  test,   because  it 
might  be  worth  while  to  pay  a  rent  for  what  is 
necessary  or  beneficial  to  have,  without  reference 
to  pecuniary  profit  or  loss  from  the  occupation 
of  the    particular  land,  and  the   possession  of 
which  avoids  the  necessity  or  occasion  for   ex- 
penditure   for    the    provision    of    other    and 
perhaps  more  costly  works.     In  such  cases  an 
upper  limit  of  the  beneficial  value  to  the  local 
authority    is    necessarily    the    cost    or    rent    at 
which  it  could  provide  or  obtain  a  lease  of  similar 
works  or  lands.    That  cost  or  rent  is  not  the 
absolute  measure — one  reason  being  that  such  a 
rent  might  more  than  represent  the  cost  of  pur- 
chasing or  constructing  new  works,  or  the  cost 
might  more  than  represent  the  rent — nor  pro- 
bably in    practice   would    the    assessment  very 
closely  approximate  to  either  limit;   but  either 
may  be  an  impoi-tant  element  in  the  valuation. 
There  are,  indeed,  some  cases  in  which  even  the 
application  of  this  doctrine  will  not  result  in  any 
assessable  value.     Such  would  be  the  case  of  a 
bridge  which  has  become  dedicated  to  the  publio 
free  of  toll.      In  such  a  case  a  local  authority, 
owning^  and  occapying  the  bridge,  may  have  no 
beneficial  occupation  at  all  qua  occupier.     The 
only  benefit  which  any  one  derives,  or  can  derive, 
is  not  a  benefit  from  the  occupation,  but  a  benefit 
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as  a  member  of  the  (general  public  frpm  the  dedi- 
cation, and  the  local  authority  considered  as  a 
possible  tenant,  could  not  find  it  advantageous  to 
gire  any  rent  in  order  to  occupy  the  bridge,  and 
would  not  be  assessable.  But  such  cases  are 
probably  i-are,  and  in  most  cases  of  local  public 
works  a  benefit  is  derived  from  the  occupation, 
and  is  assessable.  The  only  respect  in  which  the 
present  case  difEei's  from  the  case  of  Ileg.  v.  The 
School  Board  for  London  {ubi  sup.),  or  the  case  of 
The  Mayor,  &e.,  of  Burton-on-Trent  v.  The  Assess- 
ment Committee  of  Burton-on-Trent  (ubi  sup.), 
seems  to  be  that  in  those  cases  the  authority  was 
under  an  obligation  to  provide  the  same  or  similar 
accommodation  or  work,  and  therefore  must 
almost  necessarily  find  it  worth  while  to  pay 
something  for  the  existing  accommodation  or 
work  rather  than  provide  a  substitute,  whei-eas  in 
the  present  case  the  county  council  are  not  bound 
to  provide  parks.  It  seems,  however,  to  be 
obvious  that  even  so  the  occiipation  of  the  park 
may  be  beneficial,  although  not  so  necessarily 
beneficial  as  it  would  be  if  some  park  were  obli- 
gatory. The  park  is  provided,  and  is  presumably 
valuable,  for  purposes  of  health  and  recreation, 
to  the  inhabitants  of  the  locality,  for  whom  their 
representatives,  the  county  council,  with  the 
assent  of  Parliament,  have  thought  proper  to 
provide  it,  and  almost  certainly  there  must  be 
some  rent  which  the  county  council  would  be 
willing  to  give  rather  than  forego  this  park,  or 
provide  another.  The  result,  therefore,  is  the 
same  as  it  they  were  bound  to  provide  one,  except 
that  it  is  or  may  be  less  easy  to  determine  what 
rent  they  would  be  willing  or  would  find  it  worth 
their  while  to  give.  The  appeal,  therefore,  fails 
in  substance,  and  it  remains  only  to  determine 
what  is  the  proper  basis  of  assessment.  Vfe  think 
that  none  of  the  suggestions  contained  in  the 
23rd  paragraph  of  the  case  can  l^e  regarded  as 
absolutely  correct,  and  we  can  only  remit  the 
«ase  to  find  what  is  the  beneficial  value,  subject 
to  the  following  limitations  :  No  regard  ought  to 
be  had  to  the  former  valuations  or  assessments 
made  before  the  park  existed  as  such.  The  actual 
cost  of  acquiring  the  site  and  laying  out  this  or  a 
similar  park,  or  the  interest  on  such  cost,  appear 
not  to  be  relevant  unless  in  so  far  as  they  may 
tend  to  show  that  the  council  might  be  willing  to 
pay  a  rent  representing  that  cost,  or,  at  any  rate, 
a  substantial  rent,  rather  than  have  no  park. 
The  rent  which  they  would  have  to  pay  for  such 
a  park  is  no  criterion,  because  for  many  reasons 
that  rent  may  be  more  than  the  possible  or  actual 
beneficial  value.  The  valuation  ought  not,  how- 
ever, in  any  case  to  exceed  such  rent.  Lastly,  we 
think  that  the  different  parts  of  the  property 
ought  not  to  be  sepai-atefy  assessed.  They  are 
occupied  as  a  whole  for  one  purpose,  and  could 
not  be  separately  let  without  intenering  with  that 

purp  Appeal  dismissed.    Case  remitted. 

Solicitor  for  the  appellants,  W.  A.  Blaxlatid. 
Solicitor  for  the  respondents,  TViUam  Honey. 


Tuesday,  Nov.  12. 
(Before  Lord  Bussell,  C.J.,    Grantham  and 
Williams,  JJ.) 
Beo.  v.  Jenninqs  and  others,  (a) 
Industrial  Schools  Act  1866  (29  *  30  Vict.  c.  118), 
ss.  14,  15 — ChUd  dealt  with  under,  without  fresh 
summons — Benevolent  not  penal  legislation. 
A  child  under  the  age   of  fourteen  was  brought 
before  magistrates  charged  with  larceny,  which 
charge  was  dismissed.     Thereupon  the  magis- 
trates, purporting  to  act  under  sects.  14  and  15  of 
the  Industrial  Schools  Act  1866,  ordered  the  chili 
to  be  sent    to  an  industrial  school.     No  fresh 
summons  was  issued  against  the  child  other  than 
that  charging  him  with  larceny. 
Held,  that  there  was  jurisdiction  to  make  the  order 
without  a  fresh  sum,mons,  the  Industrial  Schools 
Act  being  not  a  penal  but  a  benevolent  and  pro- 
tective Act  for  the  benefit  of  children. 
BuLE  nisi  for  a  certiorari  to  bring  up  and  quash 
an  order  of  the  justices  of  Stonehouse  division  of 
Devonshire,  whereby  they  ordei-ed    one   Albert 
Simons  to  be  sent  to  an  industrial  school. 

The  boy  attended  before  the  justices  upon  a 
summons  charging  him  with  stealing  a  boat. 
This  charge  was  dismissed,  but  the  magistrates 
having  the  child  before  them,  and  hearing  from 
the  mother  who  was  present  that  he  refused  to  go 
to  school  and  associated  with  young  thieves,  made 
an  order  under  sects.  14  and  15  of  the  Industrial 
Schools  Act  that  he  should  be  sent  to  an  indus- 
trial school. 

The  father  of   the  child  then  obtained  this 
rule. 
The  justices  were  not  represented  by  oonnsel. 

E.  U.  Bullen  for  the  applicant. — The  justices 
had  no  power  to  make  this  order  upon  a  summons 
charging  the  child  with  larceny.  The  proper 
way  of  "  bringing  "  a  child  before  justices  to  be 
dealt  with  under  sect.  14  of  the  Industrial  School 
Act  is  by  summons : 

Reg.  V.  Moore,  52  J.  P.  375. 
A  person    cannot   be    convicted   of  au    offence 
different  from  that  -chai-ged  in  the  information  or 
summons : 

Jforttn  V.  Pridjeon,  28  L.  J.  179,  M.  C. : 
Reg.  V.  Briekhall,  10  L.  T.  Eep.  385 ;  33  L.  J.  156, 
M.  C. 
[Lord  BusSELL,  C.J. — I  agree,  but  this  Act  is  a 
piece  of  social  legislation  with  the  benevolent 
object  of  safeguarding  the  child ;  and  he  may  be 
before  the  magistrates  without  any  fault  at  all, 
under  sect.  15.]  The  Act  is  penal  and  must  be 
strictly  construed. 

Lord  BussELL,  C.J. — In  this  case  a  rule  nisi 
for  a  certiorari  has  been  obtained  to  bring  up  an 
order  of  justices  by  which  they,  purporting  to 
act  under  the  Act  29  &  30  Vict.  c.  118,  ordered  a 
child  of  the  applicant  to  be  sent  to  an  industrial 
school.  The  rule  was  obtained  upon  the  allega- 
tion that  the  justices  had  no  jusrisdictioq  to 
make  an  order  for  two  reasons  :  first,  that  there 
was  no  evidence  which  would  bring  the  child 
within  sect.  14;  and  secondly,  that  the  justices 
could  not  deal  with  the  child  at  all  under  the  Act 
unless  there  was  a  specific  charge  bi-ought  against 
him  under  the  Act,  and  the  child  was  brought 
before  the  magistrates  upon  that  charge.    As  to 

(a)  Reported  bj  O.  H.  Uxant,  Esq.,  BtrrU«er.«t-Law. 
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the  first  of  these  reasons,  the  affidavit  of  the 
maf^istrates  satisfies  us  that  there  was  ample 
evidence  hefore  them  to  bring  the  child  within 
sect.  14.  As  regards  the  second  reason,  the  child 
was  brought  before  the  magistrates  charged  with 
larcenj.  Now,  a  number  of  cases  have  been  cited 
to  show  that  he  could  not  be  dealt  with  upon 
another  charge,  and  with  those  cases  I  agree. 
Bat  the  question  is,  have  they  any  application  to 
the  statute  before  usP  In  my  judgment  they 
hare  not.  This  is  not  a  statute  of  a  criminal 
kind.  It  is  rather  one  of  a  benevolent  and  pro- 
tective kind  towards  children,  and  one  of  its 
objects  is  to  offer  an  alternative  treatment  of 
children  instead  of  punishing  them.  The  whole 
scheme  of  the  Act  is  this,  that  if  a  child  is 
brooght  in  any  way  before  justices,  and  the  cir- 
cumstances make  it  desirable  that  he  should  be 
dealt  with  under  sects.  14  and  15,  then,  if  the 
facts  of  the  case  justify  them  in  doing  so,  the 
joBtices  may  deal  with  the  child  under  those 
sections.  Now,  withont  going  into  all  the  facta 
in  this  case,  it  is  clear  that  this  child  came  within 
those  sections.  He  was  troublesome  to  his  parents, 
and  had  got  into  bad  company.  One  of  the 
parents  was  present,  and  showed  satisfactorily 
that  the  child  was  within  the  section,  and  the 
parent  made  no  objection  to  the  order  of  the 
ma^sia^tes.  I  think,  therefore,  the  justices  had 
jurisdiction  to  make  the  order,  and  the  appeal 
most  be  dismissed. 

Gkantham  and  Williams.  JJ.  concurred. 

Solicitors :  Law  and  Woruam. 


QUEEN'S  BENCH  DIVISION,   IN   BANK- 

RUPTCY. 

Jidy  22  and  Aug.  12. 

(Before  "Williams,  J.) 

Be  Dennis  ;  Ex  parte  Dennis,  (a) 

Bankruptcy  —  Money  paid  into  court  to  meet 
eertatn  debts — Annvtment  of  receiving  order — 
Applicalion  by  debtor  for  payment  out  six 
yeart  (tfter  payment  in — Statute  of  Limitations 
—BarJcruptcy  Act  1883  (46  *  47  Vict.  e.  52), 
M.  35,  36. 

By  the  Bankruptcy  Act  1883.  sect.  35,  the  court 
has  power  to  annul  an  adjudication  on  proof 
that  the  debts  are  paid  in  full,  and  where  an 
adjudication  is  annulled  all  dispositions  of  pro- 
perty duly  made  by  the  official  receiver  are 
valid,  but  the  debtor  s  property  shall  vest  in  the 
appointee  of  the  court,  or  in  default  shall  revert 
to  the  debtor  on  certain  terms,  and  by  sect.  36  a 
debt  due  to  a  creditor  who  cannot  be  found 
shall  be  considered  as  paid  in  full  if  paid  into 
court. 

The  court  will  deal  with  the  annulment  of  a 
receiving  order  upon    the   same  basis  that  it 

■  deals  with  the  annulment  of  an  order  of 
adjudication. 

A  debtor  having  paid  all  his  creditors  in  full  except 
two,  who  could  not  be  found,  and  having  paid 
into  court  the  debts  of  these  two,  obtained  an 
order  annulling  the  receiving  order  made  against 
him.  No  proof  had  been  put  in  by  these  two 
creditors  for  their  debts,  nor  was  any  claim 
made  to  the  m^mey  in  court.    Six  years  after- 

(•)  B«pott«d  by  Walteb  B.  Yatu,  Bwi.,  Barrister-at-Lav. 


wards  the  debtor  applied  that  the  money  paid  in 
might  be  paid  out  to  him. 

Held  (refusing  the  application),  that  the  money 
paid  into  court  belonged  to  the  creditors  when- 
ever they  liked  to  come  for  it,  and  that  the 
Statute  of  Limitations  did  not  bar  their  rights. 

But  held  further,  that,  if  the  court  were  satisfied 
that  there  was  practically  no  possibility  of  the 
creditors  or  their  representatives  turning  up  and 
claiming  the  money,  and  reasonable  security  was 
given  by  the  debtor  for  the  replacement  of  the 
m.oney  in  such  an  event,  the  court  would  authorise 
the  official  receiver  to  pay  the  money  out  to  the 
applicant. 

This  was  an  application  by  the  debtor  for  an 
order  that  certain  moneys  which  had  been  paid 
into  court  misht  be  paid  out  to  him. 

On  the  19Ui  Nov.  1888  a  receiving  order  was 
made  agaLost  the  debtor.  Subsequent  to  that 
date  and  prior  to  March  1889  the  debtor  paid  in 
full  the  debts  of  all  his  creditors  except  two  who 
could  not  be  found,  and  whose  debts  were  placed 
in  the  statement  of  affairs  as  402.  10«.  and  131. 10*. 
respectively.  On  the  12th  March  1889  the  receiv- 
ing order  was  rescinded  by  the  court  on  the 
debtor's  application.  The  order  rescinding  the 
receiving  order  stated  that  the  debtor  had  paid 
into  court  the  whole  amount  of  the  debts  for 
which  he  could  not  produce  receipts  showing  they 
had  been  paid  in  full.  Neither  of  the  two  creditors 
put  in  a  proof  or  laid  claim  to  the  money  in 
court. 

On  the  12th  April  1895  the  official  receiver  wrote 
informing  the  debtor  that  there  was  a  balance  in 
court  to  the  credit  of  his  estate  of  512.  19s.  Id., 
which  was  held  subject  to  the  claims  of  the  two 
creditors.  The  official  receiver,  however,  refused 
to  hand  it  over  to  the  debtor  without  an  order  of 
the  court,  and  this  was  an  application  by  the 
debtor  that  the  money  might  be  paid  out  to  nim. 

/.  F.  P.  BawUnson  for  the  debtor. — ^My  applica- 
tion is  t£at  this  money  should  be  paid  out  to  the 
debtor.  The  receiving  order  made  on  Nov.  19 
1888  was  by  order  of  the  court  rescinded  on 
March  12  1889,  and  though  no  doubt  it  is  true  that 
sects.  35  and  36  of  the  Bankruptcy  Act  1883  deal 
only  with  the  annulment  of  an  adjudication,  and 
there  is  no  express  provision  in  that  Act  ^ith 
regard  to  the  annulment  of  a  receiving  order, 
stul  according  to  the  case  of  Be  Hester ;  Ex  parte 
Hester  (60  L.  T.  Hep.  943 ;  22  Q.  B.  Div.  632), 
it  would  seem  that  the  rescission  of  a  receiving 
order  should  be  dealt  with  on  the  same  footing  as 
the  annulment  of  an  adjudication.  Now  sect.  35 
provides  for  the  case  of  the  annulment  of  an 
adjudication,  where,  amongst  other  things,  "  it  is 
proved  to  the  satisfaction  of  the  court  that  the 
debts  of  the  bankrupt  are  paid  in  full " ;  and  then 
sect.  36  goes  on  to  define  what  is  the  meaning  of 
"  paid  in  full,"  a^d  says  that  any  debt  dintuted 
by  a  debtor  shall  be  considered  as  paid  in  lull  if 
the  debtor  enters  into  a  bond  to  pay  the  amount 
to  be  recovered  in  any  proceeding  for  the  recoveiy 
of  or  concerning  the  debt,  and  that  any  debt  due 
to  a  creditor  who  can't  be  found  or  identified  is  to 
be  "  considered  as  paid  in  full  if  paid  into  court." 
In  the  case  of  a  bond  being  given  where  the  debt 
is  disputed,  tiie  Statute  of  Limitations  applies  and 
begins  to  run  from  the  date  of  the  oond,  and 
where  the  money  is  paid  into  court  the  statute 
begins    to   run    when    the    receiving    order   is 
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rescinded.  The  right  of  action  is  suspended 
while  the  receiving  order  exists  as  the  appearance 
of  the  debt  in  the  statement  of  affairs,  and  the 
payment  into  court,  operate  as  an  acknowledge- 
ment of  the  debt.  But  when  the  receiving  order 
is  gone,  then  the  creditor's  right  of  action  reTives 
and  the  statute  begins  to  run.  No  trust  is  created 
by  the  payment  into  court,  or  if  any  trust  is 
created  it  is  at  the  most  a  trust  on  condition  that 
the  debt  is  proved  for,  and  if  this  is  not  done 
for  six  years  the  money  returns  to  the  debtor  who 
paid  it  into  court. 

Muir  Mackentie  for  the  official  receiver. — This 
money  which  the  debtor  claims  was  paid  into 
court ;  and  money  when  so  paid  into  court  goes  to 
a  statutory  account,  called  the  "  Bankruptcy 
Estates  Account,"  which  is  kept  by  the  Board  of 
Trade  at  the  Bank  of  England.  This  is  all 
provided  for  by  sect.  74  and  sect.  101  of  the 
Bankruptcy  Act  1883,  and  money  so  paid  in 
cannot  be  paid  out  except  under  the  order  of  the 
court.  The  Board  of  Trade  raise  no  objection  to 
the  application,  but  submit  that  it  is  entirely  a 
question  for  the  court. 

Rawlinson  in  reply. 

Williams,  J. — I  wish  to  say  that  in  my  judg- 
ment I  ought  to  deal  with  the  annulment  of  a 
receiving  order  upon  exactly  the  same  basis  that 
I  should  deal  wita  the  annulment  of  an  order  of 
adjudication.  Annulment  of  an  order  of  adjudi- 
cation is  governed  by  the  35th  and  36th  sections 
of  the  Bankrujjtcy  Act  1883.  The  35th  section 
says  :  "  Where  in  the  opinion  of  the  court  ...  it 
is  proved  to  the  satisfaction  of  the  court  that  the 
debts  of  the  bankrupt  are  paid  in  full,  the  court 
may,  on  the  application  of  any  person  interested, 
by  order  annul  the  adjudication."  Then  the 
36th  section  says ;  "  For  the  purpose  of  this  part 
of  this  Act,  any  debt  disputed  by  a  debtor  shall 
be  considered  as  paid  in  full,  if  the  debtor  enters 
into  a  bend,  in  such  sum  and  with  such  sureties 
as  the  court  approves,  to  pay  the  amount  to  be 
recovered  in  any  proceeding  for  the  recovery  of 
or  concerning  the  debt,  with  costs,  and  any  debt 
due  to  a  creditor,  who  cannot  be  found  or  cannot 
be  identified,  shall  be  considei-ed  as  paid  in  full, 
if  paid  into  court."  It  is  suggested  that  the 
present  case  is  within  the  Statute  of  Limitations, 
and  that  as  these  creditors  have  not  applied 
for  the  amount  which  was  paid  into  court 
to  cover  their  claims,  that  the  debtor  is  en- 
titled to  have  the  money  back.  I  cannot  assent 
to  that.  If  I  were  dealing  with  the  annulment  of 
an  adjudication  under  these  sections  it  clearly 
could  not  be  argued.  What  sect.  36  providesfor  is, 
first  in  respect  of  disputed  debts.  Here  a  bond  is 
sufficient,  and  in  that  case  it  may  very  well  be 
that  the  effect  of  annulling  the  adjudication,  or 
annulling  the  receiving  ordei',  is  to  make-  the 
Statute  of  Limitations  apply,  and  I  know  of 
nothing  which  would  prevent  tne  statute  applying, 
because  in  such  a  case  there  is  no  trust  in  favour  of 
the  creditor,  and  there  is  nothing  that  amounts  to  a 
payment  to  take  the  case  out  of  the  statute.  But 
the  section  makes  a  difference  in  the  case  of  debts 
which  are  not  disputed.  There,  it  does  not  pro- 
vide for  the  giving  of  a  bond,  but  that  the  money 
shall  be  paid  into  court.  In  my  opinion  it  is  not 
paid  into  court  as  security  at  all.  It  is  paid  into 
court  for  the  creditor  whenever  he  likes  to  come 
for  it.     Thei-efore  that  contention  has  entirely 


failed.  Now  I  am  very  anxious,  if  I  can,  here  to 
help  the  debtor.  It  was  his  money  originally; 
and,  it  i-eally  no  one  is  going  to  claim  the  money 
it  does  seem  rather  hard  that  he  should  not  be 
able  to  get  it  back  again.  All  I  can  do  in  the 
case  is  this.  I  will  not  now  make  any  order  that 
the  official  receiver  shall  pay  the  money  back,  but 
I  think  I  may  say  that  if  the  official  receiver  is 
ro'illy  satisfied  that  these  creditors  for  whose 
benefit  this  money  was  paid  into  court  cannot  be 
found,  or  that  their  personal  i-epresentatives  can- 
not be  found,  then,  if  he  reports  that,  and  if  the 
debtor  will  give  a  bond,  or  such  other  security  as 
the  official  receiver  may  think  reasonable,  to 
replace  the  money  in  case  the  creditors  or  their 
representatives  should  appear,  I  will  make  the 
necessai'y  order  authorising  the  official  receiver  to 
pay  the  money  out.  But  that  is  going  very  far. 
Considering  that  this  money  is,  in  a  sense,  paid 
in  in  trust  for  the  creditors,  in  my  opinion  the 
court  ought  not  to  part  with  the  money  unless  it 
is  satisfied,  first,  that  there  is  practically  no  possi- 
bility of  the  creditor  or  his  i-epresentative  turning 
up  and  claiming  the  money :  and,  secondly,  even 
where  that  is  proved,  then  that  reasonable 
security  be  given  for  the  replacement  of  the 
money. 

Solicitors  for  the  debtor.  Morse  and  Simpson. 

Solicitor  for  the  Board  of  Trade,  W.  Murton. 


PROBATE,  DIVORCE,  AND  ADMIRALTT 
DIVISION. 
ABMIBALTT    BUSINESS. 
Oct.  24  and  25. 
(Before  the  Pbesident  (Sir  F.  Jeime)  assisted 
by  Trinity  Masters.) 
The  Lobd  Bangob.  (a) 
Collision — Fog — Easing,  stopping,  and  reversinj 
— Dut:g  of  tug  and  tow — BegviaHons  for  Pre- 
venting Collisions  at  Sea,  art.  18. 
The    obligation    vahieh    rests    on    a    steamship 
approaching  another   steamnUip    in    a  fog    to 
stop,    unless    the   indications   are    such    as    to 
convey  to  a  seaman  of  reasonable  skill  that  the 
two  vessels  are  so  approaching  that  they  vtiU 
pass  well  clear  of  one  another,  does  not  rest  on  a 
tug  and  toxo ;   and  hence  a  tug  and  tow  which 
were  being  tvavigated  as  slowly  as  possible  were 
licld  not  to  blame,  although  the  tug  did  not  stop 
when  there  were  indications  of  danger. 
This  was  an  action  in  rem  instituted  by  the 
owners  of  the  barque  Clan  Galbraith  against  the 
owners  of  the  steamship  Lord  Bangor,  to  recover 
damages  occasioned  by  a  collision  between  the 
two  vessels  in  St.  George's  Cliannel  on  the  12th 
May  1895. 

Shortly  before  4.50  a.m.  on  the  day  in  question 
the  Clan  Galbraith,  a  four- masted  barque  of  1933 
tons  register,  was  proceeding  down  the  St. 
George's  Channel  on  a  voyage  from  Dublin  to 
Swansea.  There  was  a  fog,  and  the  Clan  0<d- 
braith,  which  was  in  tow  of  the  tug  Flying  Vulture, 
was  making  about  one  to  two  knots  an  hour.  The 
barque's  foghorn  and  the  whistle  of  the  tag  were 
being  sounded  at  short  intei-vals.  Under  these 
circumstances  those  on  board  the  Clan  Oaibraith 
alleged  that  they  heard  the  whistle  of  a  steamer. 

(a)  Beported  bj  Bitlkr  Asfihall,  Esq.,  Buils(er«*-Law. 
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which  proved  to  be  the  Lord  Bangor,  a  long  way 
off,  and  about  on  the  port  beam.  The  whistle  of 
the  Lord  Bangor  continued  to  be  heard,  and 
appeared  to  be  getting  nearer.  After  a  short 
time  the  Lord  Bangor  was  seen  coming  towards 
the  Clan  Oalbraith  on  her  port  beam,  and  abont 
a  ship's  length  off,  and  with  her  stem  she  struck 
the  port  side  of  the  Clan  Galhraith. 

The  plaintiffs  alleged  (inter  alia)  that  those  on 
board  the  Lord  Bangor  improperly  failed  in  due 
time  or  at  all  to  ease,  stop,  or  reverse  the  engines. 

The  defendants,  on  the  other  hand,  pleaded 
that  no  foghorn  or  fog  signal  was  heard  from  the 
Clan  Galhraith,  and  charged  the  plaintiffs  (inter 
alia)  with  improperly  neglecting  to  order  the 
tng  towing  their  ship  to  stop  and  i-everse  and 
with  a  breach  of  art.  18  of  the  Begalationa  for 
Preventing  Collisions  at  Sea : 

Art.  18.  Every  steamship,  when  approfiobing^  another 
ship,  BO  aa  to  involve  risk  of  collision,  shall  slacken  her 
speed  or  stop  and  reverse,  if  necessary. 

Atpinall,  Q.C.  and  Butler  Aspinall  for  the 
plaintiffs. — Although  a  tug  and  tow  are  for  some 
purposes  regarded  as  a  steamship,  there  can  be 
no  obligation  when  approaching  another  vessel  to 
reverse,  because  such  action  would  throw  tug  and 
tow  out  of  command.  The  duty  must  be  con- 
fined to  going  as  slowly  as  possible  whilst  re- 
maining in  a  position  to  act  if  required.  Here 
the  tng  was  in  fact  going  as  slowly  as  she  could. 

Sir  Walter  PhiUiniore  and  8tephen$,  for  the 
defendants,  eontri't. — In  The  Knanoater  (63  L.  J. 
P.  D.  A.  6.5;  6  E.  784)  the  court  seemed  to 
think  it  was  the  dnty  of  the  tng  and  tow  to  stop 
and  act  as  if  they  formed  a  steamship.  [The 
President. — But  there  the  tug  and  tow  wei-e 
going  at  a  speed  greater  than  was  necessary,  and 
made  no  attempt  to  slacken  it.] 

Atpinall,  Q.C.  in  reply. 

The  Pbesidbnt.  —  This  is  another  of  those 
cases  following  the  recent  cases  of  The  Ceto  (62 
L.  T.  B«p.  1 ;  6  Asp.  Mar.  Law  Gas.  479 ;  14 
App.  Cas.  670),  The  Lancashire  (69  L.  T.  Rep. 
250.  663;  7  Asp.  Mar.  Law  Gas.  352,  376;  (1894) 
A  C.  1),  The  Knarwater  (ubi  sup.),  and  some 
others,  in  which  questions  arise  as  to  the  duty 
of  vessels  approaching  one  another  in  a  fog. 
The  law  with  regard  to  their  conduct  has  been, 
perhaps  for  the  first  time,  enunciated  in  the  case 
of  The  Ceto  (uhi  stip.),  and  what  it  is  is  now  made 
perfectly  clear  in  the  subsequent  case  of  The 
Lancashire  {ubi  sup.).  It  is,  as  Lord  Herschell  ex- 
pressed it,  and  as  Lord  Esher  seems  to  have 
assumed, "  That  when  a  steamship  is  approaching 
another  vessel  in  a  dense  fog,  she  ought  to  stop, 
unless  there  be  such  indication  as  to  convey  to  a 
seaman  of  i-easonable  skill  that  the  two  vessels 
are  so  approaching  that  they  will  pass  well  clear 
of  one  another."  That  is  to  say,  as  indeed  The 
Ceio  does  say,  that  art.  18  in  these  circumstances 
is  applicable,  and  the  principle  which  it  lays 
down  imposes  a  dnty  upon  a  steamship  to  stop. 
We  have  to  apply  that  principle  in  the  case  of 
both  these  vessels.  I  wiU  take  first  the  case  of 
the  defendants'  vessel,  the  Lord  Bangor,  and  see 
whether  or  no  it  was  her  duty  to  stop  in  the  cir- 
cumstances of  the  case.  [His  Lordship  then 
reviewed  the  evidence,  and  found  that,  even 
assuming  that  the  Lord  Bangor  was  not  in  fault 

in  failing  to  hear  the  foghorn  of  the  Clan  Ocd- 

liraith,  which  was  in  fact  clearly  sounded,   she 


was  to  bLime  for  not  having  stopped  before  the 
collision  when  her  master  knew  from  the  whistles 
of  the  tng  that  there  was  a  vessel  drawing  across 
bis  bows,  and  had  indication  of  danger.  His 
Lordship  proceeded :]  Now  then  as  to  the  other 
vessel.  At  first  sight  it  strikes  one  that  what  is 
good  for  one  vessel  must  be  good  for  the  other, 
and  if  the  Lord  Bangor  heard  indications  which 
ought  to  have  led  her  to  suppose  that  there  wa« 
risk  of  collision,  in  the  same  way  those  on  the 
Glan  Galhraith  and  her  tug  must  have  had 
the  same  indications.  Of  course,  the  circum- 
stances are  not  the  same,  because  in  theii- 
original  story  those  on  the  Glan  Galhraith 
put  their  case  as  having  heard  a  whistle  on 
their  beam,  which  continued  on  their  beam. 
No  doubt,  therefore,  the  position  was  not  quite 
the  same  as  that  of  a  vessel  which  heard  a  wUstle 
on  her  starboard  bow,  gradually  drawing  across 
her  bows.  Assuming  the  story  of  the  Clan  GaU 
braith  to  be  correct,  it  seems  to  me  clear  that  the 
indications  were  such  as  to  show  that  the  vessels 
were  approaching  one  another,  and  that  there 
might  be  danger,  and  hearing  the  whistle  on  her 
port  beam,  and  keeping  the  same  bearing,  it  cer- 
tainly could  not  be  the  position  of  vessels  passing 
well  clear.  That  is  the  view  the  Trinity  Masters 
take.  Then  comes  a  further  question,  and  that  is 
a  question  which  I  confess  gives  me  some  little 
trouble  from  one's  want  of  practical  experience  in 
such  matters.  Therefore  I  desired  to  consult  the 
Trinity  Masters  very  clearly  in  the  matter,  and  to 
act  mainly  on  their  guidance.  Assuming,  as  I 
now  assume,  that,  if  the  tug  and  tow  together  had 
been  a  steamer,  and  that,  according  to  the  rule, 
she  ought  to  have  stopped,  does  the  same  obliga- 
tion exactly  rest  on  the  tug  and  her  tow  ?  Now, 
no  one  can  doubt  that  the  case  of  The  Knar- 
water (ubi  sup.)  shows  that  many  of  the  ordinary 
obligations  of  a  steamer  are  shared  by  a  tug  and 
her  tow,  because,  to  a  great  extent,  the  tow  and 
tug  together  partake  of  the  nature  of  a^  steamer. 
They  are  bound  in  many  cases  bv  the  same 
rules,  and  there  are  a  great  many  tuings  which 
a  stMjner  ought  to  do  which  a  tow  and  tng  can 
and  ought  to  do.  Therefore  there  is  an  obligation 
on  them  to  do  those  things.  Is  that  true  in 
this  particular  case  ?  Assume  that  the  obliga- 
tion on  a  steamer  was  to  stop,  is  there  anything 
in  the  nature  of  things  in  the  case  of  a  tow  and 
tug  which  makes  a  modification  of  that  rule 
essential  P  On  this  point  I  have  consulted  the 
Trinity  Masters,  ana  they  tell  me  that  they 
think  there  is.  In  this  way.  Of  course  a  tug 
can  do  a  great  manv  things  with  her  tow  in  the 
way  of  stopping  and  altering  her  course.  If  she 
is  approaching  another  vess^,  she  can  tow  ahead 
or  astern,  or  a  variety  of  things  of  that  kind. 
But  where  it  is  a  matter  of  stopping,  apart  from 
the  question  of  casting  off,  is  it  practicable  for 
a  tug  and  tow  to  reduce  themselves  to  a  condi- 
tion of  absolute  standstill  ?  The  Trinity  Masters 
tell  me  that,  in  their  judgment,  it  is  not,  and 
one  can  see  in  that  the  ordinary  common  sense 
of  the  matter.  If  a  tug  absolutely  stops  what 
happens?  The  weight  of  the  wire  rope  will 
draw  the  tow  up  to  the  tug,  and,  if  it  be  a  screw, 
there  will  be  the  risk  of  fouling  the  propeller. 
Then  it  becomes  necessary  for  the  tug  to  go 
ahead  a  little  bit,  and  she  must  draw  the  tow 
after  her,  and  so  you  cannot  obtain  a  position 
of   absolute   standstill.      In   this    case   was   the 
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movement  of  the  tug  and  tow  more  than  -was 
necessary,  they  being  a  tug  and  tow  P  The  facts 
appear  absolutelj  clear  that  it  was  about  as  slow 
as  it  possiblj  could  be.  The  helmsman  said  it 
was  so  slow  that  there  was  practically  no  move- 
ment, and  the  captain  said  they  had  no  way  on 
at  all.  It  is  clear  that  the  movement  was  ex- 
tremely slow,  partly  because  the  stem  of  the 
Lord  bangor  sustained  no  damage  at  all,  and 
partly  because  it  is  clear,  on  the  story  of  the 
Lord  Bangor,  that  when  she  was  something  like 
a  ship's  length  ofE  her  head  was  pointed  before 
the  foremast  of  the  Clan  Galbraith,  and  though 
she  put  her  own  helni  hard-a-port  and  reversed 
her  engines,  she  only  struck  the  Clan  Galbraith 
somewhere  near  the  jiggermast,  which  was  no 
great  distance  from  the  point  to  which  she  headed 
when  she  first  ported.  So  that,  as  the  Lord 
Bangor  was  going  at  very  slow  speed,  it  appears 
to  me  that  the  Clan  Galbraith  was  scarcely 
moving  through  the  water.  The  tug  and  tow 
were  going  as  slow  as  they  conld  it  the  rope 
was  to  be  kept  fairly  taut.  It  seems  to  me 
that  that  condition  of  slowness  was  not  brought 
about  bv  their  having  heard  the  whistle.  If  it 
existed  l>efore,  owing  to  the  fog  or  any  other 
cause,  they  had  already  done  all  that  they  could 
do  in  the  matter,  and  to  go  more  slowly  was  prac- 
tically impossible.  The  Clan  Galbraith  was, 
before  she  heard  those  whistles,  during  the  time 
she  heard  them,  and  up  to  the  time  she  heard 
them,  going  practically  as  slow  as  possible — prac- 
tically stopping,  that  is  to  say,  dead  stopping; 
and,  under  those  circumstances,  I  think  it  follows 
that  the  Lord  Bangor  was  alone  to  blame. 

Solicitors  for  the  plaintiffs,  SoUame,  Sons, 
Coward,  and  Hawhsley. 

Solicitors  for  the  defendants,  Thomas  Cooper 
and  Co.,  agents  for  BanddU  and  Cay,  Cardiff. 


Tuesday,  Nov.  6. 

(Before  the  Pbesident  (Sir  F.  H.  Jeune)  and 

Baenbs,  J.) 

The  Glenochil.  (a) 

ON  APPEA.L    FBOH   TUE    COUNTT    COXTHT  OF 
LANCA8HIBE,  HOLDEN   AT  LIVEBFOOL. 

Carriage  of  goods — Bill  of  lading — Exemption  of 
shipotoner  from  liability — Fault  or  error  in 
the  navigation  or  management  of  the  ship — 
"  Management " — Act  of  Congress,  Feb.  13,  1893 
(The  Barter  Act). 

Crooda  were  shipped  under  a  bill  of  lading,  which, 
by  incorporattng  the  Barter  Act,  exempted  the 
shipowners  from  liability  for  "  damage  or  loss 
resulting  from  fault  or  errors  in  navigation,  or 
in  the  management  of  the  vessel."  Soon  after 
the  arrival  of  the  vessel  at  the  port  of  discharge, 
one  of  the  water  ballast  tanks  was  filled  in  order 
to  stiffen  the  ship,  but  owing  to  an  injury  which 
had  occurred  to  a  sounding  pipe  on  the  voyage, 
and  which,  but  for  the  negligence  of  those  on 
board,  could  have  been  ascertained,  water  was  let 
into  the  cargo  space  and  damaged  the  goods. 

Held,  that  the  act  which  resulted  in  the  damage  to 
the  cargo  was  an  error  in  the  management  of 
the  vessel  within  the  words  of  the  bill  of  lading, 
as  it  was  necessarily  done  in  the  proper  handling 

(a)  Beported  by  Butler  Asfikall,  Es-].,  Barrlstei^tt-Law. 


of  the  vessel  for  the  safety  of  the  ship  herself, 
and  o^ily  indirectly  affected  the  cargo,  and  there 
was  nothing  to  limit  the  word  "management"  to 
the  period  when  the  vessel  was  actually  at  sea. 
This  was  an  appeal  by  the  defendants  in  an 
action  for  balance  of  freight  from  a  decision  of 
the  judge  of  the  Liverpool  County  Court,  direct- 
ing judgment  to  be  entered  for  the  j^laintiffs  for 
the  amooqi  claimed,  and  dismissing  the  defen- 
dants' counter-claim. 

The  plaintiffs  were  the  owners  of  the  steamship 
Glenochil,  and  sought  to  recover  the  sum  of 
129Z.  10s.  8d.,  as  balance  of  freight  upon  1640  bags 
of  cotton-seed  oil-cake,  carried  in  that  vessel 
under  certain  bills  of  lading  from  New  Orleans 
to  London.  The  defendants,  the  indorsees  and 
holders  of  the  bills  of  lading,  admitted  the 
plaintiffs'  claim,  but  counter-claimed  for  the  sum 
of  1211. 18«.  Id.  for  damage  caused  to  the  oil-cake 
while  in  the  plaintiffs'  snip,  and  paid  into  court 
the  sum  of  71.  12«,  7d.,  the  difference. 

The  bills  of  lading  under  which  the  cotton-seed 
was  carried  provided  that  the  shipment  should  be 
subject  to  aU  the  terms  and  provisions  of,  and  all 
the  exemptions  from  liability  contained  in  the 
Act  of  Congi-ess  of  the  United  States,  approved  the 
13th  Feb.  1893,  and  known  as  "  The  Harter  Act.'* 

By  this  Act  it  is  provided  : 

Seot.  1.  That  it  shiill  not  be  lawful  for  tbe  manager, 
ag«nt,  master,  or  owner  of  any  vessel  transporting  mer- 
chandise or  property  from  or  between  ports  of  the 
United  States  and  foreign  ports,  to  insert  in  any  bill  of 
lading  or  shipping  document  any  clause,  covenant,  or 
agreement,  whereby  it,  he,  or  thqr,  shall  be  relieved 
from  liability  for  loss  or  damage  arising  from  negligence, 
fault,  or  failure  in  proper  loading,  stowage,  cnstody,  care, 
or  proper  delivery  of  any  and  all  lawful  merchandise,  or 
property  committed  to  its  or  their  charge.  Any  and  all 
words  or  clauses  of  such  import  inserted  in  bills  of 
lading  or  shipping  receipts  shall  be  null  and  void,  and  of 
no  effect. 

Sect.  2.  That  it  shall  not  be  lawful  for  any  vessel 
transporting  merchandise  or  property  from  or  between 
ports  of  tiie  United  States  of  America  and  foreign 
ports,  her  owner,  master,  agent,  or  manager,  to  insert  ia 
any  bill  of  lading  or  shipping  document  any  covenant 
or  agreement,  whereby  the  obligations  of  the  owner  or 
owners  of  the  said  vessel  to  exercise  due  diligence, 
properly  equip,  man,  provision  and  outfit  said  vessel, 
and  to  make  «aid  vessel  seaworthy  and  capable  of 
performing  her  intended  Toyage,  or  whereby  the  obli- 
gations of  the  master,  officers,  agents,  or  servants,  to 
carefully  handle  and  stow  her  cargo,  and  to  esse  for  and 
properly  deliver  same,  shall  in  anywise  be  lessened, 
weakened,  or  avoided. 

Sect.  3.  That  if  the  owner  of  any  vessel  transporting 
merchandise  or  property  to  or  from  any  port  in  the 
United  States  of  America  shall  exercise  due  diligence 
to  make  the  said  vessel  in  all  respects  seaworthy  and 
properly  manned,  equipped,  and  supplied,  neither  the 
vessel,  her  owner  or  owners,  agent,  or  charterers,  shall, 
become  or  be  held  responsible  for  dunage  or  loss  result- 
ing from  faults  or  errors  in  navigation,  or  in  the  manage- 
ment of  said  vessel,  nor  shall  the  vessel,  her  owner  or 
owners,  churterers,  agent,  or  master,  bo  held  liable  for 
losses  arising  from  dangers  of  the  sea  or  other  navi- 
gable waters,  acts  of  God,  or  public  apemtes,  or  the 
inherent  defect,  quality,  or  vice  of  the  thing  carried,  or 
from  insufficiency  of  package,  or  seizure  under  legal 
process,  or  for  loss  resulting  from  any  act  or  omission 
of  the  shipper,  or  owner  of  tbe  goods,  his  agent  or 
representative,  or  from  saving  or  attempting  to  save  life 
or  property  at  sea,  or  from  any  deviation  in  rendering 
such  service. 
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The  Glenochil  sailed  from  New  Orleans  in  every 
way  properly  equipped  and  seaworthy,  and,  af tw 
meeting  with  exceptionally  heavy  weather,  arrived 
in  Millwall  Dock  and  commenced  discharging. 
Before  the  whole  of  the  defendants'  oil-cake  had 
heen  deUvered  out  of  Ko.  2  hold,  it  became  neces- 
sary to  fill  some  of  the  water-ballast  tanks  in 
order  to  stiffen  the  ship.  The  engineer  turned  on 
the  cock  for  the  water  to  run  into  the  tank  under 
No.  2  hold,  and  left  the  water  ninning  for  a  con- 
siderable time,  the  efEect  of  which  was  that,  owing 
to  the  pressure,  water  was  driven  up  the  sounding 
pipe  with  considerable  force.  On  the  23rd  Feb. 
the  bottom  tier  of  defendants'  bags  of  oil-cake  in 
No.  2  hold  were  found  to  be  damaged  by  water 
to  the  amount  of  the  counter-claim.  On  the 
25tb  Feb.,  after  the  cargo  was  discharged,  it 
was  discovered  that  the  water-ballast  sounding- 
pipe  and  casing  were  cracked  across  and  broken 
about  four  inches  above  the  tank  top  on  the  port 
side,  and  were  out  of  the  perpendicular.  The 
break  was  caused  by  the  straining  of  the  vessel 
during  the  heavy  weather  on  the  voyage.  This 
fact  could  have  been  ascertained  had  the  sounding- 
rod  been  used  prior  to  admitting  the  water  into 
No.  2  tank,  and  the  learned  County  Court  judge 
found  it  was  negligence  on  the  pcu^  of  the  ship 
not  so  to  have  ascertained  it.  He  held  that  the 
exception  in  sect.  3  of  the  Harter  Act  embodied 
in  the  bill  of  lading  covered  the  damages  done  to 
the  cargo,  though  caused  by  the  negligence  of  the 
ship.  The  damage  was  damage  which  resulted 
from  an  act  done  by  one  of  the  officers  of  the 
ship  in  the  management  of  the  vessel  in  order  to 
nve  her  stability  for  the  purpose  of  discharging 
her  cargo  can-ied  under  a  contract  contained  in 
the  bill  of  lading.  The  learned  judge  was  further 
of  opinion  that,  as  sect.  3  of  the  Harter  Act  did 
not  confine  the  exception  as  to  "  management"  of 
the  vessel  to  the  period  while  the  ship  was  being 
navigated,  it  extended  the  operation  of  the  excep- 
tion in  the  bill  of  lading  to  the  period  whilst  the 
cargo  was  on  board,  and  still  undehvered. 
The  defendants  appealed.  , 

Joseph  Walton,  Q.C.  and  Horridge,  for  the 
defen<&nt,  in  support  of  the  appeal. — The  first 
two  sections  of  the  Harter  Act  are  intended  to 
be  imperative,  and  the  exceptions  in  sect.  3  are 
not  exceptions  to  those  sections.  The  negligence 
was  neglect  in  the  care  of  cargo,  not  negligence 
in  the  management  of  the  ship  ;  management  of 
the  ship  means  management  of  the  ship  qua  ship, 
or  in  the  way  of  navigation.  This  is  borne  out  by 
the  dicta  of  Kay,  L.J.  and  Smith,  L.J.  in 

Dohell  V.  Steamship  Bosmnore  Company,  73  L.  T. 

Bep.  74;  (1895)  2  Q.  B.  408: 
The  Perro,  68  L.  T.  Bep.  418  j  7  Asp.  Mar.  Law  Cas. 
309  ;  (1893)  P.  38. 

The  vessel  had  ai-rived  at  her  port  of  discharge, 
and  the  terms  "navigation"  and  "management" 
apply  only  to  the  time  when  she  is  actually  at  sea : 

The  Accomae,  63  L.  T.  Bep.  737;  6  Asp.  Mar.  Law 
Cas.  579;  15  P.  Div.  208 ; 

The  Southgate,  (1893)  P.  Div.  329. 

Piekford,  Q.C.  and  Maurice  Hill  for  the  plain- 
tiffs.— The  damage  resulted  from  an  act  done  in 
the  management  of  the  ship  for  her  safetT.  The 
exception  under  the  contract  must  last  whilst  the 
obligation  lasto: 

The  Carron  Park,  78  L.  T.  Bep.  356 ;  6  Aip.  Mar. 
Law  Cm.  543 ;  15  P.  Civ.  203. 
Tol.  LXXm.,  1882. 


The  Accomae  (uhi  eup.)  dealt  with  navigation  and 
not  with  management,  and  it  is  difficult  to  reconcile 
the  dictum  of  Lord  Esher,  M.R.  in  that  case  with 
that  in 

Carmichael  v.  Liverpool    Bailing    Ship     Ownen' 

JltUual  Indemnity  Aeiodation,  57  L.  T.  Bep. 

550 ;  6  Asp.  Mar.  Law  Cas.  184 ;  19  Q.  B.  Div. 

242. 
What  Kay,  L.J.  dealt  with  in  Dobell  v.  Steamship 
Bosemore  Company  {ubi  sup.)  was  whether  some- 
thing done  before  the  voyage  was  within  the 
exception,  and  the  question  of  how  long  the 
voyage  continued  was  not  raised  in  the  case.  They 
also  referred  to 

Laurie  v.  Douglae,  15  M.  A,  W.  74C. 
Horridge  in  reply. 

The  President. — ^I  think  the  learned  judge  in 
the  court  below  has  stated  the  question  at  issue 
with  perfect  accuracy,  and  has,  indeed,  done  more 
than  that,  because  I  think  he  has  decided  the 
question  in  the  correct  way,  and  for  reasons  which 
occur  to  me  to  be  extremely  well  and  extremely 
concisely  expressed,  and  with  which  I  entirely 
agree.  The  bill  of  lading  in  this  case  incorporates, 
by  words  added  to  it,  part  of  what  is  known  as 
the  Harter  Act,  the  terms  and  provisions  of,  and 
all  the  exemptions  from  liability  contained  in  the 
Act  of  Congress  of  the  United  States,  approved 
on  the  13th  Feb.  1893.  The  question  is  whether 
the  exemptions  in  that  Act  apply  to  the  present 
case  so  as  to  give  rise  to  an  exemption  from  what 
the  learned  judge  has  found,  and  rightly  found, 
to  be  negligence.  The  learned  judge  has  so  stated 
it,  and  we  are  compelled  to  take  his  judgment 
entirely,  for  we  have  no  evidence  before  us  as  to 
what  that  negligence  was.  It  is  sufficient  for  us 
to  say  that  it  was  negligence  consisting  in  a  mis- 
management of  part  of  the  appliances  of  the  ship, 
and  mismanagement  which  arose  because  it  was 
intended  to  do  something  for  the  benefit  of  the 
ship,  namely,  to  stiffen  her,  the  necessity  for 
stiffening  no  doubt  arising  because  part  of  her 
cargo  had  been  taken  out  of  ner.  In  that  operation 
of  stiffening  there  was  a  mismanagement  of  a 
pipe,  and  the  result  was  that  water  was  let  in  and 
damaged  the  cargo— water  which  was  intended  to 
act  merely  as  ballast.  It  is  not  at  first  sight,  I 
think,  very  easy  to  understand  the  meaning  of  the 
Harter  Act,  and  to  reconcile  danse  1  and  clause  3, 
but  I  think  the  correct  explanation  has  been  given 
to  us  by  the  leainied  counsel  who  appears  for  the 
respondent.  No  doubt  the  object  of  clause  1  is 
in  terms  to  prevent  clauses  being  inserted  which 
wotdd  exempt  from  want  of  proper  care  in  regard 
to  the  cargo.  It  is  obvious,  of  course,  that  those 
words  cannot  be  taken  in  their  largest  sense, 
because  in  a  certain  sense  any  mismanagement  of 
the  ship,  in  navigation  or  otherwise,  is  want  of 
care  as  regards  the  cargo,  secondarily  though  not 
primarily.  But  it  is  clear  what  was  inten&d  by 
the  woroi  of  sect.  3,  the  words  which  exempt  from 
liability  for  damage  or  loss  resulting  from  faults 
and  errors  of  navigation,  or  in  the  management  of 
the  vessel :  and  the  way  in  which  those  two  pro- 
visions may  be  reconciled  is,  I  think,  that  the  first 
prevente  exemptions  in  the  case  ot  direct  want  of 
care  in  respect  of  the  cargo,  and  in  the  second  the 
exemption  is,  though  in  a  certain  sense  there  may 
be  want  of  care  in  respect  of  the  cargo,  primarily 
from  liability  for  a  fault  arising  in  the  navigation 
or  in  the  management  of  the  vessel,  and  not  of 
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the  cargo.  Now,  then,  is  this  a  fault  in  the 
manafifement  of  the  vesael  within  the  meaning  of 
the  bill  of  lading  'i  It  is  not  necessary  to  deal 
with  it  as  a  question  of  navigation.  It  is  suffi- 
cient to  deal  with  it  as  a  question  of  management. 
It  is  said,  however,  that  the  two  things  are  one 
and  the  same,  and  that  management  and  navi- 
gation mean  the  same  thing,  because  the  manage- 
ment is  only  in  the  navigation,  and  no  doubt  upon 
that  a  most  formidable  argument  arises,  for  it  is 
put  upon  a  dictum,  though  only  a  dictum,  of 
Eay,  L.J.  It  is,  of  course,  a  just  observation  that 
Kay,  L.J.  did  express  a  view  that,  contrasting  the 
various  clauses  of  the  bill  of  lading,  the  expres- 
sion "faults  or  errors  in  navigation  or  in  the 
management  of  the  vessel "  applies  rather  to 
errors  or  faults  in  navigation,  or  the  sailing,  than 
to  a  matter  of  this  kind.  But  when  one  considers 
what  the  circumstances  were,  viz.,  that  the  fault 
or  error  was  antecedent  to  the  commencement  of 
the  voyage — and  was  a  fault  connected  with  the 
constraction  almost  of  the  ship,  or,  at  any  rate, 
the  seaworthy  condition  of  the  ship— one  sees,  I 
think,  that  what  the  Lord  Justice  really  had  in 
his  mind  was  not  a  contrast  between  the  manage- 
ment of  the  vessel  while  sailing  and  while  lying 
In  harbour,  but  rather  a  contrast  between  the 
state  of  the  ship,  as  a  matter  of  seaworthiness, 
-and  mismanagement  of  the  ship  during  the 
voyage.  That,  I  think,  is  not  an  uni-easonable 
meaning  to  put  upon  the  Lord  Justice's  words,  and 
it  seems  to  me  almost  cleai'  that  management  was 
entitled  to  go  somewhat  beyond — ^not  much  beyond 
— ^navigation,  just  to  take  in  this  very  class  of 
things  which  do  not  affect  the  sailing  or  move- 
ment of  the  vessel,  but  do  affect  the  vessel  herself. 
This  court  had  before  it  very  much  the  same  sort 
of  question  in  the  case  of  The  Ferro,  and  I  adhere 
to  what  I  said  then,  that  stowage  is  an  altogether 
different  matter  from  the  management  of  the 
vessel,  because  it  is  connected  with  the  stowage 
alone,  and  the  management  of  the  vessel  is  some- 
thing else.  It  may  be  that  the  illustration  I  gave 
in  that  case  was  not  a  very  happy  one,  but  the 
distinction  I  intended  to  draw  then,  and  intend  to 
■draw  now,  is  one  between  want  of  care  of  cargo 
-and  want  of  care  of  the  vessel  indirectly  affecting 
the  cargo.  Then  the  other  argument  which  was 
pressed  upon  us  was  that  the  terms  "  manage- 
ment" and  "navigation"  under  the  provisions  of 
the  Harter  Act  apply  only  to  the  period  of  navi- 
gation itself,  and  that  is  said  to  end  when  the 
vessel  comes  into  dock.  For  that  the  authority  of 
The  Aecomac  («bt  sup.)  is  relied  on.  It  is  quite 
tme  that  in  that  case,  where  the  words  were 
*'  navigation  in  the  ordinary  course  of  the  voyage," 
it  was  held  that  the  navigation  ceased  when  the 
vessel  got  into  dock.  But  I  do  not  see  that  there 
is  anything  in  this  case  to  limit  the  period  during 
which  those  words  are  to  apply.  I  do  not  say 
whether  navigation  in  the  strict  sense  of  the  term 
is  limited  to  the  period  that  the  vessel  is  sailing, 
that  is  to  say,  in  motion,  but  I  confess  I  see  no 
reason  whatever  for  limiting  the  word  "  manage- 
ment "  to  the  period  of  the  vessel  being  actoaUy 
at  sea.  I  think  it  is  not  necessary  to  refer  to  any 
of  the  cases  which  appear,  perhaps,  somewhat  to 
limit  the  meaning  attached  to  the  decision  in  The 
Aecomac  (uhi  gup.).  I  do  not  think  it  is  necessary 
to  refer  to  the  case  of  The  Carron  Park  (uhi  sup), 
where  the  voyage  was  held  by  Lord  Hannen  to  not 
consist  merely  of  the  time  the  vessel  was  proceed- 


ing, nor  to  the  dictnm  of  my  learned  brother  in  the 
case  of  The  Southgate  ('ui>i  sup.),  because,  taking; 
the  words  of  The  Aecomac  {vhi  sup.)  as  they  stand, 
and  putting  the  common  limitation  upon  them,  it 
does  not  seem  to  me  that  they  go  far  enough  to 
place  the  limitation  suggested  on  the  period  of 
management.  It  appears  to  me,  therefore,  the 
judgment  of  the  learned  judge  was  correct.  I 
think  that  here  there  has  been  a  failure  in  the 
management  of  the  vessel,  but  from  the  effects 
of  that  failure  of  management  of  the  vessel 
there  is,  by  the  words  of  the  charter-party,  an 
exemption. 

Barkes,  J. — In  this  case  the  plaintiffs'  action 
appears  to  have  been  brought  against  the  cargo 
owner  for  balance  of  freight,  and  there  appears 
to  have  been  a  counter-claim  for  damage  to 
cargo.  The  real  question  in  the  case  was  whether 
or  not  the  shipownei-s  were  liable  for  the  damage 
to  the  cargo  which  had  been  injui-ed,  and  that 
question  turns  upon  the  construction  of  the  bill 
of  lading  under  which  the  goods  were  carried, 
which  provided  that  the  dangers  of  the  seas  should 
be  excepted,  but  also  that  the  shipment  was  made 
subject  to  all  the  terms  and  provisions  of,  and  all 
exemptions  from  liability  contained  in,  the  Act  of 
Congress  of  the  United  States,  approved  on  the 
13th  Feb.  1893,  which  is  known  as  the  Harter  Act. 
In  the  3rd  section  of  that  Act  there  is  found  a 
provision  that  "  neither  the  vessel,  her  owner  or 
owners,  agents,  or  charterers,  shall  become  or  be 
held  i-espousible  for  damage  or  loss  resulting  from 
faults  or  errors  in  navigation,  or  in  the  manage- 
ment of  said  vessel."  There  are  other  exemp- 
tions, but  that  is  the  one  upon  which  the  question 
arises  in  this  case.  Now,  on  the  arrival  of  the 
vessel  at  the  port  of  discharge  it  appeared  that  in 
order  to  complete  the  discharge  it  became  neces- 
sary to  fill  one  of  the  water-ballast  tanks,  in  order 
to  stiffen  the  ship,  and  the  ballast  tank  was  accord- 
ingly fiUed  up,  but  owing  to  an  injury  incurred  in 
the  course  of  the  voyage  the  ballast  tank,  when 
filled,  admitted,  from  a  broken  sounding-pipe, 
water  into  the  cargo  space,  and  the  learned  County- 
Court  ju^re  found  that  in  the  circumstances  of 
the  case  there  was  negligence  in  not  having  sounded 
that  breakage  before  filling  up  the  water-ballast 
tank.  He  states  in  his  judgment  that  he  thinks 
this  was  damage  which  resulted  from  an  au:t  done 
by  one  of  the  officers  of  the  ship  in  the  manage- 
ment of  the  vessel,  in  order  to  give  her  stabilitr 
for  the  purpose  of  discharging  her  cargo,  carried 
under  the  bill  of  lading.  And  then  he  states  what 
seems  to  me  to  be  the  right  conclusion  of  law  to 
come  to  in  this  case,  viz..  that  "sect.  3  of  the 
Harter  Act  does  not  confine  the  exception  as  to 
the  '  management '  of  the  vessel  to  the  period 
while  the  ship  is  being  navigated,  and  therefore 
in  my  opinion  extends  the  operation  of  the  ex- 
ception in  the  bill  of  lading  to  the  period  while 
the  cargo  is  on  board  and  still  undelivered."  The 
contest  before  us  has  been  as  to  whether  or  not 
the  word  "  management "  in  the  section  referred 
to,  which  by  incorporation  of  the  section  into  the 
bill  of  lading  is  to  be  read  as  part  of  the  contract 
made  by  the  bill  of  lading — -whether  the  word 
"  management "  in  that  section  covers  the  loss  in 
question  in  this  case.  Mr.  Plckford  has  not  so 
much  put  the  case  upon  the  word  "  navigation." 
because  of  the  expressions  in  the  judgment  o( 
the  court  below  in  the  case  of  The  Aceamae.  I 
do  not  think  it  necessary  to  say  anything  about 
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that  case  farther  than  this,  that  the  words  in  that 
case  are  not  the  same,  and  that  the  expression 
"  management  of  the  ship  "  does  not  occnr  in  it. 
The  arga  men  t  having  been  upon  the  word  "  manage- 
ment,'' it  is  said  that  in  the  case  of  The  Ferro 
{ubi  tup.)  there  are  expressions  which  show  that 
the  word  "  manaeement ''  has  no  further  sicrnifi- 
cation  than  the  word  "  navigation."  That  is 
certalnlj  not  the  decision  in  the  case  of  The  Ferro. 
The  Ferro  was  a  case  in  which  it  was  sought  to 
exonerate  the  shipowner  from  improper  stowage 
by  the  stevedore  under  the  words  "  navigation  or 
management  of  the  ship,"  and  we  held  in  this 
court  that  negligent  stowage  by  the  stevedore  was 
not  within  those  words,  and  I  see  in  the  judg- 
ment which  I  myself  delivered  I  stated  that  some 
things  might  be  suggested  to  which  the  word 
*'  management "  was  applicable  beyond  those  of 
navigation.  Here  we  have  a  case  in  which  there 
is  an  act  of  mismanagement  which  it  might, 
perhaps,  be  said  is  not  strictly  navigation.  Of 
coarse  I  don't  decide  that  it  is  not  or  that  it  is ; 
but  it  certainly  seems  to  me  to  be  a  fault  in  the 
management  of  the  vessel  in  doing  something 
necessaiy  for  the  safety  of  the  ship  herself.  In 
the  course  of  the  ai'gument,  two  principal  points 
seem  to  me  to  have  been  taken.  It  is  said  that 
the  word  "  management,"  having  regard  to  the 
other  sections  of  the  Act,  cannot  mean  manage- 
ment of  the  vessel  which  may  affect  the  cargo  l>y 
letting  water  into  the  ship.  But  I  think  if  those 
sections  are  contrasted  there  is  a  strong  and 
marked  contrast  in  the  provisions  which  deal  with 
the  care  of  the  cargo  and  those  which  deal  with 
the  management  of  the  ship  herself,  and  I  think 
that  where  the  act  done  in  the  management  of  the 
ship  is  one  which  is  necessarily  done  in  the  proper 
handling  of  the  vessel — though  in  the  particular 
case  the  handling  is  not  properly  done,  bat  is 
done  for  the  safety  of  the  snip  herself,  and  is  not 
primarily  done  at  all  in  connection  with  the  cargo 
— that  must  be  a  matter  which  falls  within  the 
words  '•  management  of  the  said  vessel."  Then  it 
is  said  management  could  not  extend  to  the  time 
after  the  ship  had  arrived  in  the  port  of  discharge, 
because  it  is  said  that  the  word  "  navigation  "  in 
the  case  of  The  Accomac  did  not  have  a  similar 
extension.  In  that  case  the  words  were  different, 
as  I  have  said,  and  they  spoke  of  it  as  "  navigation 
of  the  ship  in  the  ordinary  course  of  the  voyage." 
But  it  seems  to  me  that  all  exemptions  extend 
from  the  time  the  cargo  was  taken  on  board  to 
the  discharge,  though  the  teiins  of  the  exemptions 
themselves  may  not  necessarily  cover  the  particular 
act.  For  instance,  if  the  navigation  is  said  to 
cease  at  the  time  of  an-ivul,  the  word  does  limit 
the  time,  but  there  is  nothing  here  to  limit  the 
time  during  which  the  word  "management" 
extends,  and  it  seems  to  me  that  it  must  extend, 
as  the  County  Court  judge  has  said,  up  to  the 
time  that  the  cargo  is  finally  delivered.  I  agree 
with  the  learned  County  Coai-t  judge,  and  think 
that  the  appeal  most  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Borceliffes,  Batcle, 
and  Co.,  agents  for  Hill,  Dickinaon,  and  Co., 
Liverpool. 

Sobcitors  for  the  defendants,  Wynne,  Holme, 
and  Wynne,  agents  for  H.  Forshaw  and  Haickins. 
Liverpool. 


.Supeme  tart  o£  lubtcatttre. 
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(Before  Smith  and  Biqby,  L.JJ.) 

The  Shoe  Machinery  Company  Limited  v. 

CUTLAN.  (a) 

OEIGINAL  MOTION. 

Practice  —  Patent  —  Action  for  infringement  — 
Alleged  invalidity  of  patent  on  ground  of  antici- 
pation— Appeal — Amendment  uf  particulars  of 
objection  —  Further  evidence  —  Jurisdiction  of 
Court  of  Appeal— Patents,  &e..  Act  ISS."}  (46  <e47 
Vict.  c.  57),  8.  29  —  Rules  of  Court,  Order 
LVIIL,  r.  4. 

Under  the  combined  operation  of  sect.  29  of  the 
Patents,  &c..  Act  1883,  and'  rule  4  of  Order 
LVIII.  of  the  Rules  of  Cotirt,  the  Court  of 
Appeal  has  jurisdiction,  pending  an  appeal  by 
the  defendants  to  an  action  brought  to  restrain  the 
infringement  of  a  patent,  to  grant  an  application 
by  them  for  leave  to  amend  their  particulars  of 
objection,  and  to  adduce  further  evidence  on  the 
hearing  of  the  appeal. 

Reasons  for  not  exercising  such  jurisdiction  dis- 
cussed. 

Pirrie  v.  The  Tock  Street  Flax  Spinning  Com- 
pany Limited  (11  B.  P.  C.  429, 431)  and  Cropper 
V.  Smith  (61  L.  T.  Bep.  729;  26  Ch.  i)ii).  700, 
710)  applied. 

Cole  V.  Saqai  and  Lawrence  (59  L.  T.  Rep.  877  ; 
40  Ch.  Div.  132)  distinguished. 

The  plaintiffs  brought  an  action  against  the 
defendants,  Frederick  Catlan  and  Owen  Robin- 
son and  Co.,  alleging  that  they  had  infringed 
certain  patents  for  inventions  of  "  improvements 
in  machinery  for  lasting  the  uppers  of  boots  and 
shoes,"  whicn  patents  had  been  duly  assigned  to 
and  were  now  vested  in  the  plaintiffs.  The 
plaintiffs  claimed  an  injimction  and  damages. 

The  defendants  denied  the  infringement  and 
alleged  that  the  patents  were  invalid  on  the 
grounds  set  forth  in  their  particulars  of  objec- 
tions, which  contained  {inter  alia)  the  objection 
that  the  patents  had  been  anticipated  by  the 
specifications  of  twelve  prior  patents  mentioned 
in  the  schedule  to  the  particulars  of  objections. 

In  May  1895  the  action  came  on  for  trial  before 
Bomer,  J.,  and  on  the  12th  June  1895  his  Lord- 
ship granted  an  injunction,  oveiToling  the  defen- 
dants' objections  and  holding  the  patents  valid. 

The  defendants  shortly  afterwards  gave  notice  -^ 
of  appeal,  and  now  applied  to  the  Court  of 
Appeal,  by  way  of  original  motion,  asking  that, 
for  the  purpose  of  their  appeal,  they  might  be  at 
liberty  to  amend  their  particulars  of  objections 
by  adding  further  specified  particulars  of  objec- 
tions, which  alleged  anticipations  of  the  plaintiffs' 
patents  by  seven  specifications  published  in  this 
country  before  the  date  of  the  plaintiffs'  patents, 
the  existence  of  which  specifications  was  not 
known  to  the  defendants  or  their  advisers  prior 
to  or  at  the  date  of  the  judgment  of  Bomer,  J. 
The  defendants  also  asked  that  they  might  be  at 
liberty,  upon  the  hearing  of  the  appeal,  to  adduce 
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further  oral  evidence  as  to  the  alleged  anticipations 
of  the  plaintiffs'  patents  and  the  matters  appear- 
ing thereon ;  and  that  pending  the  appeal  all  pro- 
ceedings under  the  judgment  might  \U  stayed. 

TerreU,  Q.C.  and  Mieklem  for  the  applicants. 
— What  we  desire  to  show  is,  that  the  plaintiffs' 
patents  are  invalid,  because  they  have  been 
anticipated  by  the  specifications  of  seven  other 
prior  patents  which  were  not  included  in  the 
applicants'  original  particulars  of  objections. 
Under  rale  4  of  Ordei;  LVIII.  the  Court  of 
Appeal  has  all  the  powers  and  duties  as  to  amend- 
ment and  otherwise  of  the  High  Court,  together 
with  full  discretionary  power  to  receive  further 
evidence  upon  questions  of  fact.     It  has  therefore 

i'urisdiction  to  entertain  the  present  application, 
'recisely  the  same  order  that  is  asked  for  here 
was  made  in 

Pirrie  v.  ITie  York  Street  Flax  Spinning  Company 
Limited,  11  E.  P.  C.  429,  431. 

See  also  the  observations  of  Bowen,  L.J.  in 

Cropper  v.  Smith,  51  L.  T.  Bep.  729  j  26  Ch.  Div. 
700,  at  p.  710. 

We  submit  that  the  applicants  have  brought  their 
case  within  that  of  Ptrrte  v.  The  York  Street  Flax 
Spinning  Company  Limited  (ubi  »up.).  They  have 
shown  due  diligence,  and  there  has  oeen  no  delay. 
The  applicants  are,  of  course,  prepared  to  make 
such  compensation  to  the  plaintiffs  for  the  indul- 
gence asked  for  by  means  of  the  payment  of  costs 
as  the  court  thinks  proper  to  order.  [Smith, 
L.J.  —  There  are  two  questions  here.  First, 
whether  the  court  has  jurisdiction  to  make  the 
order;  secondly,  wheth^  on  the  merits  of  the 
case  it  ought  to  do  so.]  As  regards  the  first 
question  we  submit  that  it  can  do  so  within  the 
language  of  rule  4  of  Order  LVIII.,  if  that  rule 
is  to  be  read  according  to  its  natural  meaning. 
Then,  under  sect.  29  of  the  Patents,  &c.,  Act  1883, 
the  defendant  to  an  action  for  infringement  of  a 
patent  is  entitled  to  amend  his  particulars  of 
objections  from  time  to  time  "  by  leave  of  the 
court  or  a  judge."  As  regards  the  merits  we 
submit  that  this  is  a  case  in  which  the  jurisdic- 
tion of  the  court  ought  to  be  exercised. 

Moulton,  Q.C.  and  W.  N.  Lawaon  for  the 
respondents. — We  submit  that  there  is  no  juris- 
diction in  this  court  to  allow  the  amendment  of 
tie  particulars  of  objections.  Sect.  29  of  the 
Patents,  &c..  Act  1883  places  a  limitation  on  the 
amendment  of  particulars,  because  sub-sect.  5  of 
that  section  says  that  "  by  leave  of  the  court  or  a 
judge  "  particulars  may  be  amended.  The  mean- 
ing of  that  sub-section  is,  that  the  court  or  a 
jndge  may  at  the  trial  give  liberty  to  amend  the 
particulars.  But  that  is  a  jurisdiction  in  which 
the  Court  of  Appeal  is  not  pointed  to ;  the  section 
is  only  intended  to  apply  to  courts  of  first 
instance.  It  has  been  held  that  in  sub- sect.  6  of 
the  same  section  the  Court  of  Appeal  is  not  the 
court  pointed  to  but  the  High  Court,  whether 
constituted  by  a  judge  of  first  instance  or  being  a 
divisional  court : 

CoU  V.  Saqai  and,  Lavorwce,  59  L.  T.  Bep.  877 ;  40 
Ch.  Div.  1S2. 
[BiaBT,  L.  J. — All  you  can  say  is  that  the  section 
does  not  make  it  necessary  for  the  Court  of 
Appeal  to  allow  the  amendment  instead  of  a 
court  of  first  instance.]  By  sect.  117  of  the 
Patents,  &c..  Act  1883,   "oonrt"  means  "Her 


Majesty's  High  Court"  Therefore  sect.  29  must 
be  i-ead  as  if  it  said  the  High  Court  and  no 
other  court.  Rule  4  of  Order  LYIII.  means  that 
this  court  has  such  jurisdiction  as  is  intended  to 
give  effect  to  the  rahearing.  Beyond  that  there 
is  no  jurisdiction,  and  it  could  never  have  been 
intended  by  that  rule  to  virtually  repeal  the 
above-mentioned  sections  of  the  Patents,  &c.,  Act 
1883.  Costs  are  not  a  solatium  for  all  amend- 
ments when  they  are  amendments  in  substance. 
The  applicants  will  not  be  left  without  remedy 
if  their  present  application  is  refused,  for  there 
is  no  estoppel  created  by  a  judgment  against  the 
defendant  to  a  patent  action  affirming  uie  validity 
of  the  plaintiff  8  patent.  In  spite  of  the  judg- 
ment in  the  court  below  it  is  open  to  the  defen- 
dants still  to  petition,  with  the  consent  of  the 
Attorney-General,  for  the  revocation  of  the 
plaintiffs'  patent : 

Re  Deeley'e  Patent,  72  L.  T.  Bep.  702 ;  (1895)  1 
Ch.  687. 
The  case  of  Pirrie  v.  The  York  Street  Flax 
Spinning  Company  Limited  [vhi  tup.)  is  not  an 
authority  on  the  question  whether  this  oonrt  has 
jurisdiction  to  allow  the  amendment  of  particulars 
of  objections.  All  that  was  really  decided  there 
was  the  question  of  the  merits  of  the  case. 

Terrell,  Q.C.  in  reply. — The  rules  of  the  Supreme 
Court  apply  to  a  patent  action  just  as  much  as 
to  any  other  action : 

Re  Baddan't  Patent,  51  L.  T.  Bep.  190. 

Therefore  rule  4  of  Order  LVIII.  empowers  this 
court  to  accede  to  the  present  application. 

Smith,  L.J. — This  is  an  application  by  the 
defendants  to  a  patent  action,  under  Order  LVIII., 
r.  4,  to  be  allowed  to  make  an  amendment  of  their 
particulars  of  objections,  and  to  adduce  further 
evidence.  I  understand  by  the  affidavits  that  the 
defendants  desire  to  introduce  certain  new  parti- 
culars of  objections.  The  action  was  brought  by  the 
plaintiffs  against  the  defendants  for  infringement 
of  the  plaintiffs'  patents,  and  the  trial  occupied 
Romer,  J.  for  five  days.  The  defendants  had 
delivered  particulars  of  objections.  Three  patents 
wera  in  dispute,  and  the  particulars  of  objections 
amounted  to  twelve  in  number.  The  case  was 
tried  out,  and  the  learned  judge  gave  judgment 
in  which  he  found  that  apart  from  patent  C,  the 
defendants  had  infringed  patents  A  and  B ;  that 
both  were  good  patents ;  and  he  granted  an  injunc- 
tion against  the  defendants.  The  defendamts 
being  cast  by  Romer,  J.  appeal  to  this  court  and 
say  that  the  judgment  was  incorrect,  and  they 
make  their  present  application  for  the  purpose  of 
adding  to  the  anticipations  alleged  before  Romer, 
J.  by  adding  seven  further  anticipations  to  them. 
They  ask  tms  court  to  overhaul  Romer,  J.'s  judg- 
ment on  the  old  anticipations,  and  to  go  on  to 
form  a  new  judgment  on  the  whole  of  the  ontici- 

fations,  both  old  and  new.  Speaking  for  myself, 
should  be  very  loth  to  grant  such  an  application 
as  this,  for  it  appears  to  me  that  if  a  person  who 
has  infringed  a  patent  is  entitled  to  come  to  this 
court  in  this  way  this  court  would  be  inundated 
with  similar  applications,  and  would  not  only  have 
to  hear  appeals,  but  would  be  turned  into  a  court 
of  first  instance,  and  have  to  hear  a  part  of  the 
case  that  was  not  heard  in  the  court  below.  In 
opposition  to  the  present  application  it  is  first  of 
all  said  that  we  have  no  jonsdiction  nnder  Order 
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LYUI.,  r.  4,  to  make  the  order  asked  for.    I  am 
of  opinion  that  in  law  we  have  that  power.    It  is 
pointed  out  that    sect.   29,    sub-sect.    5,    of  the 
Patents,  Designs,  and  Trade  Marks  Act  1883  has 
enacted  that  the  amendment  of  particulars  of 
objections  shall  only  be  granted  by  leave  of  "the 
conrt  or  a  judge."    It  is  then  said  that  this  court 
has  decided,  in  Cole  t.  Saqui  and  Laicrenee  (59 
L.  T.  Rep.  877  ;  40  Ch.  Div.  132),  that  the  Court 
of  Appeal  is  not  "  the  court  or  a  judee,"  and  ergo 
that  this  court  has  no  power  to  give   leave  to 
amend  particulars.    In  iny  opinion  that  argument 
ia  not  well  founded.      In  the  case  of    Cole  v. 
Saqui  and  Laxorenee  (vibi  »up.)  there  was  an  appli- 
cation under  sect.  29  of  the  Patents,  &c..  Act  of 
1883,  and  it  was  expressly  held  that,  although  the 
Court  of  Appeal  was  not  the  judge  pointed  bt, 
jet  that  the  Court  of  Appeal  ought  to  give  the 
judgment  which  the  court  of  first  instance  ought 
to   have    ^ven,    and    the    certificate    that    the 
particulars   of  objections  had  been  proved  was 
^[ranted  as  if  this  court  had  been  "  the  court  or  a 
judge."    But  we  have  now  the  express  words  of 
Order  LVIII.,  r.  4,  which  says  that  "  the  Court  of 
Appeal  shall  have  all  the  powers  and  duties  as  to 
amendment  and  otherwise  of  the  High  Court, 
together  with  fuU  discretionary  power  to  receive 
farther  evidence  upon  questions  of    fact."     In 
my   judgment    patent    actions    and    any    other 
actions,  as  regards  this  power  of  amendment  and 
farther   evidence,   stand   in  the    same  position. 
There  is  no  such  distinction  at  all  as  Mr.  Moulton 
invited  us  to  draw  between  patent  actions  and 
other  actions.    If  authority  were  wanted  as  to 
there  being  jurisdiction  to  grant  this  application, 
I  think  the  case  of  Cropper  v.  Smith  (51  L.  T. 
Eep.  729;  26  Ch.  Div.  700)  is  a  strong  decision 
that  there  is  this  power  in  the  Court  of  Appeal  to 
grant  leave  to  amend.    Both  Cotton   and   Fry, 
LjJ.  based  their  judgments  upon  the  supposition 
that  the  applicant  in  that  case  had  deliberately 
refused  to  come  to  this  court  and  ask  for  leave  to 
amend,  and  they  said  that  if  the  application  had 
been  made  there  would  have  been  jurisdiction  to 
grant  it.    Bowen,  L.J.,  with  whose  observations 
as  to  amendment  I  entirely  concur,  thought  that, 
although  the  applicant  had  not  asked  for  leave  to 
amend,  it  oaght  notwithstanding  to  be  allowed. 
That  was  a  very  different  amendment  from  the 
one   before   ns.     One    of    the    defendants    had 
delivered  particulars  of  objections  and  the  other 
had  not.    The  one  who  had  delivered  particulars 
succeeded,  and  the  other  who  had  not  delivered 
particulars  did  not  succeed.    The  defendant,  who 
luled,  came  to  this  court,  not  for  the  purpose  of 
asking  leave  to  amend,  but  insisting  upon  it  that 
his  plea  of  non-infringement  covered  tne  question 
of  want  of  novelty.    On  a  subsequent  appeal  to 
the  House  of  Lords,  the  House  of  Lords  held 
(10  App.  Cas.  249)  that  the  defendant  who  failed 
ought  to  have  the  benefit  of  his  co-defendant's  par- 
ucnlftrs.    It  is  true  that  no  leave  to  amend  was 

Ci,  but  that  was  because  the  whole  thing  had 
fought  out,  and  the  only  question  that  re- 
mained was  whether  he  ought  to  have  this  benefit.  I 
have  not  the  slightest  doubt  that,  although  this  is  a 
patent  action,  there  is  jurisdiction  in  this  court 
onder  Order  LVIII.,  r.  4,  to  ^ve  leave  to  amend. 
T^ea  there  is  a  second  question,  viz.,  whether  on 
we  merits  it  would  be  wise  to  give  leave.  I  have 
to  balance  what  would  happen  if  leave  were 
granted  against  what  would  liappen  if  leave  were 


withheld.  If  leave  were  granted  this  would 
happen :  When  the  appeal  came  to  this  court 
the  appellant,  who  had  been  cast  before  Bomer,  J., 
would  appear,  and  we  should  not  onlv  have  to 
consider  the  twelve  anticipations  which  were 
before  the  learned  judge,  but  we  should  have  to 
consider  seven  new  ones.  Nothing  could  be  more 
inconvenient  than  that.  Our  time  is  fully 
occupied  now  without  having  to  act  as  a  court  of 
first  mstance,  although  that  of  itself  might  be  no 
answer  to  the  application.  I  do  not  understand, 
and  there  is  no  satisfactory  explanation,  how  the 
applicants  came  to  miss  these  new  specifications. 
But  no  ii'remediable  damage  will  be  done  to 
the  applicants  if  we  refuse  their  application. 
This  court  held  in  Re  Deeley'e  Patent  (72  L.  T. 
Rep.  702;  (1895)  1  Ch.  687)  that  on  a  petition 
for  revocation  of  a  patent  there  was  no  estoppel 
by  reason  that  the  petitioner  had  been  a  party  to 
a  former  litigation.  The  petitioner  comes  as  one 
of  the  public  and  not  as  an  individual,  and, 
although  judgment  may  have  been  given  on  the 
point  and  he  may  be  the  very  person  against 
whom  judgment  was  given,  there  is  no  estoppel 
against  him,  because  ne  appears  as  one  of  the 
public.  Therefore  a  judgment  given  against  him 
as  an  individual  is  no  estoppel  to  him  on  a 
petition  for  revocation  of  the  patent.  Here  the 
applicants  by  their  own  blunder  or  that  of  their 
agents  failed  to  successfully  impeach  the  plain- 
tiffs' patents,  but  they  can  do  that  on  a  petition 
for  revocation.  It  has  been  held  in  a  recent  case 
that  a  man  has  a  right  of  action,  although  he  has 
to  obtain  the  fiat  of  the  Attorney-General  before 
commencing  proceedings.  The  court  there  said 
that,  where  there  was  anything  like  a,  prima  fade 
case  made  out,  no  Attorney- General  who  had 
existed  lately  or  would  exist  hereafter  would 
refuse  his  fiat.  If  these  specifications  are  pro- 
duced and  have  the  effect  which  the  evidence  says 
they  will  have,  the  applicants  may  be  entitled  to 
an  order  for  revocation  of  the  patente.  But,  of 
course,  I  express  no  opinion  as  to  whether  such  a 
petition  ought  to  be  successful.  No  irreparable 
damage  will  be  done  to  the  applicante,  and  the 
motion  must  be  refused  with  costs. 

RioBT,  L.J. — I  am  of  the  same  opinion.  As 
to  our  jurisdiction  to  entertain  an  application 
of  this  kind,  and  to  make  an  order  such  as  we 
are  asked  to  make  I  entertain  no  doubt.  Reading 
the  words  of  Order  LVIII.,  r.  4, 1  find  no  excep- 
tion of  patent  cases,  and  it  would  be  a  very 
strange  thing  if  we  were  to  read  by  construction  a 
thing  of  that  sort  into  the  order.  Looking  at  it 
as  a  question  of  authority  I  can  see  plainly  that 
each  of  the  three  judges  of  the  Court  of  Appeal 
in  Cropper  v.  Smith  (51  L.  T.  Rep.  729 ;  26  Ch. 
Div.  700)  thought  that  there  was  no  doubt  as  to 
their  jurisdiction.  When  the  case  was  carried 
further  into  the  House  of  Lords  (10  App.  Cas. 
249)  I  find  that  Lord  Belbome,  whose  opinion  was 
concurred  in  by  the  other  noble  Lords,  enter- 
tained no  doubt  upon  it.  What  the  majority  of 
the  Court  of  Appeal  held  in  that  case  was  that  no 
amendment  was  necessary.  They  had  the  mate- 
rials for  deciding  the  case,  and  they  did  decide  it 
in  favour  of  the  appellante.  That  was  affirmed 
in  the  House  of  Lords.  It  was  there  held  that 
the  plaintiff  having  had  an  opportunity  of  dealing 
in  tne  action  with  every  case  of  anticipation 
which  had  been  brought  forward,  the  anticipation 
having  been  expresuy  relied  on  by  the  oefen- 
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dante,  the  court  ought  not  to  close  its  eyes  to  the 
evidence  before  it,  which  while  it  was  only  the 
evidence  of  one  defendant  was  necessarily  the 
evidence  of  the  other  defendant  also ;  and  in 
effect  that  the  latter  was  not  shut  out  from  the 
benefit  of  the  evidence  which  had  been  given, 
and  that  he  did  not  want  to  put  forward  these 
particulars  of  objections  which  had  been  disposed 
of  in  the  court  below.  Then  there  is  the  Irish 
case,  Pirrie  v.  The  York  Street  Flax  Spinning 
Comjmny  Limited  (11  E.  P.  C.  429,  431).  It  may 
be  said  that  we  are  not  bound  by  that  decision. 
But  I  think  that  the  general  scope  of  the  judg- 
ment of  Bowen,  L.J.  in  Cropper  v.  Smith  {ubi 
»up.)  is  to  the  same  efCect.  and  even  if  not  bound 
by  it  I  should  agree  with  what  is  said  in  the 
Irish  case  that  there  is  jurisdiction  to  make  this 
order.  But  the  jurisdiction  must  be  exercised 
with  care.  Lord  Selborne,  in  Cropper  v.  Smith 
{ubi  sup.),  whilst  approving  of  the  general  prin* 
ciples  of  the  judgment  of  Bowen,  L. J.,  goes  so 
far  as  to  say  that  even  in  that  case — which  was  a 
strong  case  by  reason  of  the  fact  that  aU  the 
objections  had  been  considered  in  the  court  below 
— if  he  had  thought  that  the  order  was  right 
without  amendment  he  doubted  whether  he  should 
have  advised  their  Lordships  to  reverse  it  for  the 
purpose  of  allowing  the  amendment  to  be  made. 
If  it  were  a  question  of  construing  the  rule  only, 
and  if  it  could  be  shown  that  we  were  bound  in 
every  case  to  act  upon  it,  it  would  be  differ- 
rent ;  but  we  have  a  discretion.  Of  course  there 
must  be  consideration  of  the  matter,  because  to 
allow  particulars  of  objections  to  be  amended 
without  allowing  additional  evidence  would  be  idle, 
and  the  words  of  the  rule  make  the  power  to 
allow  additional  evidence  discretionary.  The 
question  is  how  that  discretion  ought  to  be  exer- 
cised. 1  rely  to  a  considerable  extent  on  that 
expression  of  Lord  Selborne  in  Cropper  v.  Smith 
(uot  »up.),  and  I  think  it  must  be  exercised  with 
considerable  caution.  It  does  not  follow  at  all 
that  because  particulai-s  have  been  overlooked  in 
tho  court  below — not  intentionally  omitted,  but 
have  been  merely  overlooked — that  therefore  there 
should  be  an  opportunity  given  to  bring  them 
forward  with  the  necessary  evidence  in  the  Court 
of  Appeal.  The  court  has  always  been  very 
cautious  how  it  acted  on  Order  LYIII.,  r.  4,  audit 
ought  to  be  so.  Although  I  do  not  accede  to 
what  Mr.  Moulton  said  as  to  jurisdiction,  I  agree 
that  the  exercise  of  this  discretion  should  be  very 
strictly  guarded.  As  a  rule  there  can  be  no  doubt 
that  all  sorts  of  objections  and  particulars  of 
objections  are  put  forward,  and  as  a  rule  there  is 
sufficient  evidence  at  the  trial  of  every  patent 
action  for  the  alleged  infringer  to  attack  the 
patent  and  show  that  it  has  been  anticipated.  We 
ought  to  be  cautious  how  we  allow  any  new  parti- 
culars to  be  brought  forward  unless  they  are 
some  very  special  objections.  Mr.  Ten-ell  tried 
to  show  us  in  five  or  six  minutes  by  handing  up 
the  specifications  that  this  was  a  clear  case ;  but 
I  am  sorry  to  say  that  he  did  not  advance  the 
least  in  satisfying  my  mind.  I  could  not  say 
more  about  it  than  this,  that  what  he  said  was 
plausible,  but  did  not  convince  me  in  the  least 
that  it  would  be  reasonable  to  make  this  order.  I 
do  not  think  we  could  be  convinced  in  that  way. 
We  could  only  say  that  there  was.  a  matter  to  oe 
considered.  We  cannot  form  an  opinion  in  that 
short  manner  as  to  which  party  would  succeed,  I 


nor  would  that  be  a  right  test.  Here  is  a  very 
complicated  matter,  a  great  many  questions  have 
to  be  tried,  and  the  applicants  ask  for  liberty  to 
add  seven  other  objections  to  their  former  objec- 
tions, and  to  embark  upon  a  very  long  trial  upon 
issues  which  were  not  brought  before  the  court- 
below.  That  would  lead  to  such  great  incon- 
venience, it  would  do  so  much  to  increase  the- 
difficulties  of  patent  jurisdiction,  that  unless  it- 
can  be  shown  tliat  some  damage  will  be  done 
to  the  applicants,  which  can  only  be  avoided  by 
allowing  them  to  amend,  leave  ought  not  to  hie 
given.  If  the  case  is  so  plain,  or  even  if  it  is  a 
case  capable  of  being  established  by  evidence, 
now  those  materials  may  be  made  use  of  on  a 
petition  for  revocation  of  the  patent,  and  that 
revocation  would  be  a  complete  relief  to  the  defen- 
dants from  the  consequences  of  the  injunction, 
from  which,  but  for  their  own  mistake,  they 
might  have  defended  themselves  in  the  court 
below.  A  case  has  not  been  made  out  for  grant- 
ing leave  to  amend  in  this  way. 

Application  dismissed. 

Solicitors  for  the  applicants,  Sharpe,  Parker, 
Pritchards,  and  Barham. 

Solicitors  for  the  respondents.  J.  H.  and  /.  Y. 
Johnson,  agents  for  Dennis  and  Faulkner,  North- 
ampton. 


Monday,  Nov.  18. 

(Before  Lord  Heeschell,  Smith  and 

BlOBT,  L.JJ.) 

Be  The  Taltal  Chile  Nitrate  Compant 

Limited,  (a) 

APPEAL  FEOM  THE  CHANCERY    DIVISIOIf. 

Cotnpany  —  Winding-up  —  Manager  in  foreign, 
counti^ — Arrears  of  salary  —  Claim,  to  prove 
for — Foreign  or  English  currency — Fall  in  rate 
of  exchange. 

By  an  agreement  entered  into  in  England  betieeen- 
the  nuinager  of  a  company  carrying  on  business 
in  Chile  and  the  company  it  was  provided  that 
he  should  be  paid  an  annual  salary,  at  the  rate 
of  lOOOZ.  sterling,  by  monthly  payments,  "  at 
such  place  or  plaees  and  in  sueh  manner  a*  he 
may  direct."  The  manager,  while  the  company 
was  carrying  on  business,  drew  bills  upon  them, 
from  time  to  time  for  the  monthly  payments  of 
his  salary  payable  in  Chile  in  Chilian  dollars, 
in  an  amount  of  dollars  that  would  at  those 
dates,  at  the  tlien  rate  of  exchange,  be  equiva- 
lent to  the  amount  of  his  sterling  claim.  These 
drafts  were  net  paid  by  the  company ;  and  on 
the  company  eubsequenily  going  into  liquidation- 
the  m^ana^er  claimed  to  prove  in  the  liquidation 
for  the  amounts  of  the  unpaid  instalments  cal- 
culated in  pminds  sterling,  the  rate  of  exchange 
having  fallen  since  the  dates  when  the  biUs  were 
drawn. 

Held,  that,  the  company  not  having  paid  the  manager 
in  the  manner  m  which  he  "  directed  "  by  draw- 
ing the  biUs,  his  position  was  that  of  a  person 
whose  salary,  at  the  rate  of  lOOOZ.  per  annum,  was 
unpaid;  and  tliat  he  was  entitled  to  prove  for 
his  unpaid  salary  at  the  sterling  rate. 

Decision  of  Williams,  J.  affirmed. 

This  was  an  appeal  by  the  liquidator  of  the 

above-named    company    (now    being    wound-up) 

(a)  Reported  b;  E.  A.  Scbatchlet,  Esq.,  Barri*t«r-«t-Law. 
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against  a  decision  of  Williams,  J.,  the  question 
being  as  to  the  amount  for  which  the  late  manager 
of  the  company  in  Chile  was  entitled  to  prove  in 
the  liquidation  in  respect  of  unpaid  salary. 

The  learned  judge  decided  timt  the  proof  must 
be  allowed  in  pounds  sterling. 

The  facts  of  the  cajse  sufficiently  appear  from 
the  head-note  and  the  judgment  of  Lord 
Herschell. 

/.  Eldon  Banket,  for  the  appellant,  stated  the 
facts  of  the  case,  and  contended  that  the  manager 
had,  by  drawing  the  bills  in  dollars,  "  directed," 
within  the  meaning  of  the  agi-eement,  that  the 
instalments  should  be  paid  in  dollars ;  and  that 
he  could  only  be  allowed  to  prove  for  the  amount 
of  dollars  valued  at  the  present  rate  of  exchange. 
The  rate  of  exchange  having  fallen  considerably 
since  the  times  when  the  bills  were  drawn,  the 
resalt  would  be  that,  if  the  proof  was  admitted 
only  for  the  amount  of  dollars  at  the  pi-e^ent  rate 
of  exchange,  the  company  would  be  liable  for 
several  himdred  pounds  less  than  if  the  proof  was 
admitted  for  the  amount  in  pounds  sterling. 

C.  T.  Mitchell,  for  the  respondent,  was  not 
called  upon  to  argue. 

Lord  Hebsche!.!^ — I  think  that  the  judgment 
of  the  learned  judge  in  the  court  below  must  be 
affirmed.  The  only  question  is  as  to  the  amount 
for  which  the  manager  of  the  company  is  entitled 
to  prove  in  respect  of  his  unpaid  salary.  The 
contract  between  him  and  the  company  was  as 
follows  :  [His  Lordship  read  the  material  clause  of 
the  agreement  and  continued:]  The  agreement 
was  made  in  England,  and  the  salary  was  ex- 
pressed in  English  currency.  The  salary  was  to 
be  payable  by  monthly  payments.  The  manager 
"directed"  that  the  payments  due  at  certain 
tlates  should  be  made  in  Chilian  currency,  which 
would  at  those  dates  at  the  then  rate  of  exchange 
be  equivalent  to  the  amount  of  his  sterling  claim. 
If  the  manager  had  been  paid  those  Chilian 
dollars  he  could  not  have  refuBed  them.  The 
company,  however,  did  not  pay  him,  and  Chilian 
dollars  having  since  become  depreciated  in  value 
the  contention  of  the  liquidator  is,  that  the 
manager  is  entitled  to  be  paid  only  the  sterling 
value  of  so  many  Chilian  dollars  at  the  present 
rate  of  exchange.  It  seems  to  me  that  that 
contention  is  quite  untenable.  The  agreement  by 
the  company  was  to  pay  the  manager  so  much 
sterling.  If  he  had  refused  to  take  the  payment  a 
different  question  might  have  arisen.  But  the 
company  md  not  pay  mm  in  the  manner  in  which 
he  directed.  Therefore,  he  is  in  the  position  of  a 
person  whose  salary  at  the  rate  of  lOOOJ.  per 
annum  remains  unpaid.  What  is  he  entitled  to 
prove  for  ?  How  is  he  precluded  from  being  paid 
at  the  sterling  rate  because  he  said,  "  Pay  me  in 
Chilian  dollars,"  and  the  company  did  not  pay 
him?  He  is  entitled  to  prove  for  the  unpaid 
amount.  How  a  direction  given  by  him  on  which 
the  company  did  not  act  can  prevent  him  from 
saying  that  he  is  entitled  to  prove  for  his  unpaid 
salary  at  the  sterling  rate  I  have  great  difficulty 
in  seeing.  I  am  not  satisfied  that,  even  if  it  were 
treated  as  a  breach  for  not  paying  in  Chilian 
dollars  at  a  particular  date,  the  manager  would 
-not  be  entitled  to  prove  for  the  sterling  value  of 
those  dollars  at  that  date.  It  is,  however,  un- 
necessary to  decide  that  point.  It  seems  to  me 
that,  having  regard  to  the  clanse  in  the  agreement. 


there  is  nothing  to  preclude  the  manager,  by 
reason  of  the  direction  he  gave,  from  claiming  as 
the  learned  judge  in  the  court  below  has  l^ld. 
The  appeal  must  accordingly  be  dismissed  with 
costs. 

Smith,  L.J. — ^I  also  think  that  Williams,  J. 
was  right  in  this  case.  [His  Lordship  stated  the 
facts  of  the  case,  and  read  and  commented  on  the 
agreement,  and  continued :]  The  meaning  of  the 
manager's  direction  to  the  company  was,  "  I  will 
be  paid  a  proportionate  part  of  my  salary  in 
Chilian  dollars  if  you  pay  me  now.  in  pnesenti, 
bat  not  if  you  pay  me  five  years  hence  or  ten 
years  hence."  The  company  did  not  accept  that 
direction ;  they  did  not  pay  him  at  all.  It  appears 
to  me  that,  the  dii-ection  not  having  been  acted 
upon,  the  manager  is  entitled  to  claim  to  prove 
for  his  unpaid  salary  at  the  sterling  rate.  I 
agree  therefore  that  the  appeal  must  be  dismissed 
with  costs. 

Right,  L.J.  delivered  judgment  to  the  like  effect. 

Appeal  dismitsed. 

Solicitors  for  the  appellant.  Courtenay,  Croome, 
Son,  and  Finch. 

Solicitors  for  the  respondent,  Snell,  Son,  and 
Greenip. 


Nor.  19  and  21. 

(Before  Lord  Hebschell,  Smith  and 

BlOBT,  L.JJ.) 

Simpson  r.  The  Cobpobation  of 

GODMANCHBSTEB.  (a) 
APPEAL  FBOM  THE  CHANCEET  DIVISION. 

Easement — Validity — Opening  river  locks — Grant 
or  licence  by  deed — Presumption  of  lost  grant — 
Freseription. 

For  a  long  series  of  years  the  corporation  of  G. 
had  exercised  the  uninterrupted^  right,  in  times 
offload,  of  opening  the  gates  of  three  locks  on 
a  certain  river,  which  belonged  to  the  plaintiff 
and  his  predecessors.  This  right  was  traceable 
to  a  deed  of  1689,  by  which  the  plaintiff's  prede- 
cessor took  from  the  corporation  of  G.  a  con- 
veyance of  the  site  of  one  of  the  locks,  and  by  the 
same  deed  granted  that,  in  case  of  default  by  the 
miller  of  6.  mills,  it  should  be  lawful  for  the 
bailiffs  of  G.,for  the  time  being,  for  ever  there- 
after, upon  every  likelihood  of  flood,  to  open  and 
keep  open  the  gates  of  the  sluices  at  the  three 
locks  m  question,  until  the  waters  had  fallen. 
The  plaintiff  was  a  purchaser  for  value  of  the 
three  locks,  and  also  owner  of  the  navigation 
rights  on  this  part  of  the  river,  and  had  no  notice, 
actual  or  constructive,  of  the  deed  of  1689.  He 
claimed  to  restrain  by  injunction  the  exercise  of 
the  right  in  question. 

The  defendants  were  the  owners  of  the  tnanor 
of  G.,  and  of  various  specified  pieces  of  land 
at  G.,  and  certain  common  allotments,  and  they 
claimed  this  right  on  behalf  of  themselves  and 
their  tenants,  and  those  entitled  to  rights  of 
common. 

Held,  that  the  right  was  a  valid  easement,  and 
could  be  supported  on  the  presumption  of  a  lost 
grant,  apart  from  the  grant  contained  in  tlte 
deed  of  1689. 

PhUipps  V.  Halliday  (64  L.  T.  Bep.  745 ;  (1891) 
App.  Cas.  228)  applied. 

(o)  Beported  by  E.  A.  Schitchlit,  E«q.,  B(irrt3ter-at-I.»ir. 
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DecUion,  of  Wright,  J.,  sitting  as  an  additiorud 
judge  of  the  Chancery  Division  (ante,  p.  90J, 
affirmed. 
Appeal  by  the  plaintiff  from  a  decision  of 
Wright,  J.,  aitting  as  an  additional  judge  of  the 
Chancery  Division  {ante,  p.  90). 

E.  B.  Simpson  for  the  appellant. — The  cove- 
nant in  the  deed  of  1689  is  not  binding  on  the 
plaintiff : 

Axuterberry  v.  The  Corporation  of  Oldham,  53  L.  T. 
Bep.  543 ;  29  Ch.  Div.  750. 

Nothing  short  of  the  grant  of  an  easement  would 
be  binmng  on  him.  The  right  claimed  by  the 
defendants  is  not  an  easement.  It  is  too  inde- 
finite and  micertain  to  constitnte  an  easement ;  it 
is  destructive  of  the  servient  tenement,  and  differs 
in  several  other  important  respects  from  all 
known  easements.  See  the  observations  of 
Mellish,  L.J.,  in 

Leech  v.  Schweder,  30  L.  T.  Rep.  586  ;  L.  Bep.  9 
Ch.  App.  463. 

No  such  right  as  that  of  going  on  to  the  land  of 
another  person  to  let  down  water  has  been  held 
to  be  an  easement.  [Lord  Hebbchell. — Can 
yon  give  a  definition  of  an  easement  which  wonld 
exclude  such  a  right  P  See  the  definition  given  in 
Grale  on  Easements,  chap.  1.  Biqby,  L.J. — Have 
you  looked  at  Sampson  v  Soddinott  (1  0.  B.  N.  S. 
590)  P]  The  right  claimed  could  not  have  been 
granted  to  the  defendants  qvd  lords  of  the  manor, 
because  the  manor  being  a  manor  of  ancient 
demesne,  and  the  tenure  Borough  English,  the 
defendants  are  not  the  owners  ot  the  soil  of  the 
manor,  and  an  easement  could  not  have  been 
granted  to  them  in  respect  of  a  mere  seignory. 
There  can  be  no  easement  without  a  dominant 
tenement : 

Bangeley  v.  The  Midland  BaUway  Company, 
18  L.  T.  Bep.  69 ;  L.  Bep.  3  Ch.  App.  306. 
Neither  could  the  alleged  right  have  been  granted 
to  the  defendants  as  trustees  for  the  Ian  downers 
in  the  borough,  as  suggested  by  Wright,  J.  Such 
a  grant  is  outside  the  pleadings,  and  is  moreover 
impossible,  since  an  easement  cannot  be  legally 
vested  in  anyone  but  the  owner  of  the  dominant 
tenement : 

Qale  on  Easements,  4th  edit.,  pp.  8  and  9 :  Bro. 
Abr.  Orannt,  pi.  130,  cited  in  Ackroyd  v.  Smith. 
10  C.  B.  164,  at  p.  188. 
[Lord  HsBSCHELii. — It  does  not  foUow  that  an 
easement  could  not  be  granted  to  trustees  for  the 
benefit  of  a  number  of  persons.  Crackanthorpe, 
Q.C.  referred  to  Goodman  v.  The  Corporation  of 
SdUash  (48  L.  T.  B«p.  239  ;  7  Ajjp.  Oas.  633):] 
The  principle  of  the  SaUash  case  is  inapplicable 
to  easements.  Moreover,  that  was  a  case  between 
trustee  and  cestui  que  trust,  not  between  the 
corporation  and  a  third  person  as  here.  [Lord 
Hebschell. — Unless  you  can  establish  that  the 
right  is  something  that  could  not  be  granted,  the 
law  will  presume  a  grant  for  the  purpose  of  sup- 
porting ancient  user.]  A  lost  grant  to  the  defen- 
dants cannot  be  presumed,  because  the  user  is 
accounted  for  by  the  deed  of  1689,  which  is  pro- 
duced and  relied  upon  by  the  defendants: 

Attomey-Oeneral  v.  Horner,  14  Q.  B.  Div.  245 ; 
see  per  Lindley,  L.J.  at  p.  266. 

[Smith,  L.J. — ^That  case  was  decided  previously 
to  PhiUpps  V.  Haliiday  (64  L.  T.  Rep.  745;  (1891) 
App.  Gas.  228),  which  went  to  the  Honae  of  Lords.] 


Philippe  V.  Haliiday  is  distinguishable,  for  there' 
the  respondent  did  not  rely  on  the  original  invalid 

Snrchase.  Attomey-Oeneral  v.  Sorner  {ubi  sup.} 
kewise  went  to  the  House  of  Lords,  when  toe 
judgment  of  the  court  below  was  affirmed :  (see 
54  L.  T.  Rep.  281 ;  11  App.  Cas.  66.)  A  lost 
grant  in  respect  of  the  alleged  dominant  tene- 
ments cannot  be  presumed  because  the  user- 
proved  is  a  general  user,  and  therefore  not  such  a» 
would  support  a  grant  in  respect  of  any  particular 
tenement.  Before  applying  the  presumption  of 
lost  grant  it  is  the  duty  of  the  court  to  ascertain 
in  respect  of  what  tenements  the  user  has  been,, 
and  no  grant  can  be  presumed  unless  it  will 
account  K>r  such  user.  The  user  must  be  con- 
nected with  the  right  claimed : 

Lord  Rivers  v.  Adams,  39  L.  T.  Bep.  39;  3  Ex. 

Div.  361 ; 
Blevntt  V.  Tregonning,  3  A.  &  E.  554  ; 
Bammerton  v.  Honey,  24  W.  B.  603. 

The  covenant  in  the  deed  of  1689  did  not  amount 
to  the  grant  of  an  easement  because  the  right 
does  not  purport  to  be  granted  to  the  defendants^ 
qua  owners  of  the  Godmanchester  Mill,  nor  for 
the  benefit  of  the  mill.  In  any  event  the  cove- 
nant could  not  operate  to  grant  an  easement  over 
Houghton  and  Hemingford  locks,  because  Henry 
Ashley  only  owned  one  moiety  of  those  locks,  and 
one  tenant  in  common  cannot  ci-eate  a  valid  ease- 
ment over  the  entirety : 

The  Durham  and  Sunderland  Bailvcay  Company 

V.  Wawn,  3  Beav.  119 ; 
Powell  V.  Head,   41    L.  T.  Bep.  70  ;  12  Ch.  Div. 

686; 
Nyhurg  v.  Handelaar,  67  L.  T.  Bep.  361 ;  (1892)  3 

Q.  B.  202. 

And  the  decree  of  1696  had  not  the  effect  of  per- 
fecting the  title  of  the  defendants  to  the  right 
purported  to  be  given  them  by  the  deed  of  1689 
over  those  locks.  A  similar  grant  to  the  defeur 
dants  by  the  owner  of  the  other  moiety  <^ 
Houghton  and  Hemingford  locks  cannot  be  pre- 
sumed without  proof  of  user  in  respect  of  the 
mill,  and  there  is  no  such  proof.  It  is  for  the 
defendants  to  pix>ve  that  they  have  enjoyed  the 
right  claimed  as  incident  or  appui-tenant  to  some 

rified  dominant  tenement  or  tenements,  and 
,  as  Wright  J.  has  found,  they  have  failed  to 
do.  Of  the  alleged  dominant  tenements  the 
defendants  have  only  been  in  occupation  of  three, 
namely,  the  Court  Hall,  Wharf,  and  Fire  Engine 
Station,  and,  even  assuming  that  they  are  affected 
by  the  opening  of  the  locks  (which  has  not  been 
proved),  the  court  will  not  merely  from  those 
facts  presume  that  the  defendants  nave  exerdsed 
the  right  as  appurtenant  to  those  tenements.  Stall 
less  will  it  presume  that  the  right  has  been  exer- 
cised as  appurtenant  to  the  tenements  of  whi^ 
the  defendants  have  not  been  in  occupation,  sinoe 
the  defendants  could  not  do  any  act  affecting 
those  tenements  without  the  consent  of  tlie 
tenants.  [Smith,  L.J.  referred  to  The  Duke  ef 
Devonshire  v.  Pattinson  (20  Q.  B.  Div.  263).]  The 
defendants  have  not  proved  that  the  exercise  of 
the  right  claimed  is  beneficial  to  any  of  the  alleged 
dominant  tenements,  and  the  plaintiff  has  proved 
that  it  is  actually  prejadicial  to  some  of  thexn. 
Moreover,  the  Grodmanchester  Mill  and  the  other 
tenements  being  on  different  levels,  the  burden  of 
the  alleged  easement  would  be  greater  with  respect 
to  those  on  a  low  level  than  it  would  be  with 
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teepect  to  those  on  a  high  level.  It  is,  therefore, 
most  important  for  the  plaintiff  to  know  whether 
all  or  some  only,  and  which  of  the  alleged  tene- 
ments are  dominant  tenements,  in  order  that  he 
may  be  able  to  see  whether  the  right  is  properly 
exercised.  This  he  would  not  be  able  to  do  it  the 
dominant  tenement  or  tenements  are  left  unde- 
fined. 

Crackanthorpe,  Q.C.  (with  him  T.  T.  Methold) 
for  the  respondente. — [He  was  stopped  by  the 
Court] 

Lord  Hekschell. — I  am  of  opinion  that  the 
judgment  of  the  learned  judge  in  the  court  below 
must  be  affirmed.  So  far  back  as  living  memory 
goes — and  there  is  ground  for  inferring  that  it 
was  for  a  period  anterior  to  living  memory — the 
ooiporation  of  Godmanchester  have  exercised  the 
right,  in  time  of  flood,  of  raising  certain  sluices 
or  locks  which  now  belong  to  ue  plaintiff,  who 
has  recently  become  the  owner  of  the  navigation 
upon  which  those  sluices  or  locks  are  situate.  The 
plaintiff  comes  into  court  seeking  to  restrain  the 
«oipora1ion  from  exercising  the  alleged  right 
which,  I  repeat,  they  have  exercised  as  far  back  as 
nemoiy  goes ;  and  he  asserts  that  they  have  no 
right  to  do  that  of  which  he  complains.  The 
law  on  this  subject  was  laid  down  in  the  case  of 
Philippa  V.  HaUiday  (64  L.  T.  Rep.  746 ;  (1891) 
App.  Cas.  228),  in  terms  which  were  concurred  in 
by  the  House  of  Lords.  It  was  there  held  that  it 
is  a  well- settled  principle  of  English  law,  that 
where  there  has  oeen  long-continued  possession 
and  assertion  of  a  right,  the  right  should  be  pre- 
sumed to  have  had  a  legal  origin  if  such  a  legal 
origin  was  possible ;  and  that  the  courts  should 
presume  that  the  acts  were  done  and  those 
circumstances  existed  which  were  necessai-y  to  the 
creation  of  a  valid  title.  That  is  the  law  to  be 
applied  to  the  present  case.  Now,  could  the 
corporation  have  acquired  the  right  to  raise  these 
rimoe  gates  in  any  valid  and  mwful  way  ?  It 
eeems  to  me  that  that  is  a  question  which  obviously 
admits  of  only  one  answer.  Mr.  Simpson  says 
that  they  could  not,  because  it  is  not  an  easement, 
and  it  could  not  be  granted  to  them  as  an  ease- 
ment, and  that  it  is  a  right  which  the  law  cannot 
recognise  as  having  a  possible  existence.  I  am 
quite  unable  to  see  why  not.  It  appears  to  me  to 
be  an  easement  within  the  definition  of  easement 
with  which  Mr.  Grale's  work  on  Easemente  com- 
mences, and  I  think  that  it  is  a  perfectly 
correct  definition.  Easements  may  be  of  various 
characters,  and  it  is  a  fallacy  to  suppose  that  you 
must  bring  it  within  some  particular  class  which 
has  been  recognised,  such  as  the  class  relating  to 
watercourses,  or  light,  or  air,  or  otherwise.  If  a 
right  is  gpranted  by  the  owner  of  land  to  another 
person  to  enter  and  to  do  something  on  the 
grantor's  land  for  the  benefit  of  the  land  of  that 
other  person,  that  primd,  facie  is  an  easement. 
And  I  do  not  see  any  reason  why  there  should 
not  be  a  perfectly  valid  easement  in  this  right  to 
go  upon  the  land  of  the  owner  of  locks  or  sluices, 
and,  in  times  of  flood,  raise  those  locks  or  sluices 
to  let  the  water  down  for  the  benefit  of  the  owner 
of  the  land  who  exercises  the  right.  Therefore, 
as  to  ite  being  a  possible  easement,  there  seems  to 
be  no  difficulty.  Then  we  will  suppose  that  there 
is  no  evidence  of  how  that  easement  came  into 
existence.  Still  it  has  been  exercised,  and  it  can 
have  had  a  legal  origin  if  the  corporation  are  now 


the  owners  or  occupiers  of  land,  and  have  been 
during  the  time  that  they  have  been  exercising 
the  right  such  owners  and  occupiers.  That 
cannotM  affected  by  the  question  wnether  these 
sluices  were  open  or  not.  If  they  have  been  such 
owners  or  occupiers,  then  those  lands  may  be 
regarded  as  the  dominant  tenements  in  respect  to 
which  that  easement  was  granted  by  the  owner 
of  the  servient  tenement,  and  it  would  be  presumed 
that  the  grant  was  made  in  respect  of  such  tene- 
mente  owned  or  occupied  by  the  con>oration  as 
would  be  affected  by  the  exercise  of  the  right. 
It  is  said  that  the  corporation  in  some  cases  have 
been  the  owners,  and  have  not  been  the  occupiers. 
To  my  mind  that  is  quite  immaterial.  They  are 
the  occupiers  of  some  of  them,  and  have  been 
throughout  the  occupiers  of  some  of  them.  But  if 
they  had  not  been  the  occupiers  I  know  of  no 
difficulty  in  the  owner  of  a  tenement  taking  the 
grant  of  a  right  to  do  an  act  upon  the  land  of 
another  which  is  beneficial  to  that  tenement,  and 
exercising  that  right,  thoagh  his  tenante  be  all 
the  time  m  occupation.  I  cannot  see  the  difficulty 
which  is  supposed  to  exist  by  reason  of  the  corpo- 
i-ation  being  the  owners,  and  not  being  the 
occupiers.  They  do  it  on  behalf  of  the  occupiers 
of  the  tenement.  The  tenement  is  benefited  by 
the  act  done,  whether  the  owner  does  it  or  the 
occupier  does  it.  It  is  admitted  that  the  owner 
might  do  it,  if  by  contract  between  him  and  the 
occupier  he  was  to  do  it.  And  what  the  owner 
of  the  servient  tenement  has  to  do  with  the  ques- 
tion of  the  relative  an-angemente  between  the 
owner  and  the  occupier  in  such  a  matter 
I  am  at  a  loss  to  see.  Quite  apart  from  any 
deed  or  grant,  it  appears  to  me  that  on  the 
clearest  principles  of  law  this  alleged  right  was 
capable  of  a  legal  origin,  and  therefore  must  be 
assumed  to  have  had  a  legal  ori^.  But  I  am 
not  satisfied  that  the  right  may  not  be  rested  upon 
the  grant  or  deed  of  1689,  coupled  with  a  lost 
grant,  which  certainly  there  seems  to  me  to  be 
every  reason  for  presuming  in  the  present  case. 
In  1689  one  of  the  locks,  viz.,  the  Godmanchester 
lock,  was  conveyed  by  the  corporation  to  Henry 
Ashley,  a  predecessor  in  title  of  the  plaintiff.  By 
that  deed  Ashley,  immediately  following  the  grant 
to  him,  for  himself,  his  heirs,  executors,  adminis- 
trators, and  assigns,  promised  and  granted  to, 
and  with  the  bailiffs,  assistante,  and  commonalty 
of  the  borough  of  Godmanchester  and  their 
successors,  that  he,  Ashley,  his  heirs  and  assigns, 
should  and  would  from  time  to  time,  and  at  all 
times,  repair  and  uphold  the  sluices,  and  more- 
over that  it  should  and  might  be  lawful  to  and 
for  the  miUer  of  the  Godmanchester  Mills,  for  the 
time  being,  and  in  his  default  or  omission  for 
such  person  or  persons,  officer  or  officers,  as  should 
be  thereupon  appointed  by  the  bailiffs  of  God- 
manchester for  the  time  being,  for  ever  there- 
after, upon  every  likelihood  or  appearance  of  a 
flood,  to  set  open,  and  keep  open,  the  gates  of  the 
sluices  at  the  three  locks  in  question,  until  the 
waters  had  fallen.  That  appears  to  me  to  be  a  grant 
to  the  corporation  of  Godmanchester,  authorising 
them,  they  being  the  owners  of  the  mills,  and 
authorising  their  tenante  in  case  they  did  not 
do  it  themselves  as  the  owners  of  the  mills,  to  set 
open  these  sluices.  I  will  not  repeat  what  I  have 
said  about  that  being  in  the  nature  of  an  ease- 
ment. It  appears  to  me  upon  the  true  construc- 
tion of  this  indenture  that  it  amounts  to  a  grant. 
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That  is  the  reasonable  consti-uction  of  the  inden'- 
tnre,  haying  regard  to  the  nature  of  the  right 
with  which  the  parties  were  dealing.  That,  there- 
fore, would  be  a  grant  of  an  easement  in  respect 
of  the  mill,  because  the  langua^  of  the  deed 
connects  it  with  the  subject-matter.  The  corpora- 
tion have  throughout  been  and  still  are  the 
owners  of  this  mill.  There  is  no  difficulty  there- 
fore in  a  grant  to  thti  owners  of  a  mill  that  they 
or  .their  wnants  may  open  these  sluices  for  the 
benefit  of  the  mill.  There  is  the  dominant  tene- 
ment, the  servient  tenement,  and  an  easement. 
But  it  is  said  that  at  the  time  when  this  deed  was 
made  Ashley  was  only  the  owner  of  an  undiyided 
moiety  of  these  two  sluices  other  than  Qod- 
manchester,  and  that  therefore  he  could  not  grant 
an  easement  to  interfere  with  those  sluices,  Being 
only  the  owner  of  an  undivided  moiety.  It  is 
not  necessary  to  discuss  that  question.  I  will 
assume  that  the  right  could  not  oe  rested  on  this 
deed  alone.  Bat  what  took  place  ?  The  owners 
of  the  other  undivided  moiety  of  these  two  sluices 
other  than  Godmajuihester  insist  that  this  pur- 
chase of  the  Grodmanchester  sluice  by  Ashley, 
who  was  the  owner  of  an  undivided  moiety  of  the 
other  sluices,  must  be  taken  to  have  be^  made 
on  their  behalf,  and  held  to  enure  for  their 
benefit.  There  was  litigation  upon  that,  and  it 
was  nltimately  so  decided.  Obviously  they  could 
not  with  any  propriety  take  the  benefit  of  this 
deed  without  submitting  to  its  burdens,  one  of 
the  burdens  being  that  over  these  sluices,  or  in 
respect  of  these  sluices,  in  which  they  had  an 
undivided  moiety,  a  certain  easement  was  created. 
Whether  that  of  itself  would  have  been  enough 
to  complete  the  title  to  the  easement,  it  is  not 
neceesai'y  to  inquire.  It  seems  to  me  that,  if  a 
grant  was  necessary  to  complete  the  title,  the 
grant  ought  to  be  presumed,  seeing  that  the  right 
has  been  exercised  during  this  lengthened  period. 
I  am  assuming  now  that  it  has  been  exercised 
apparently  in  conformity  with  this  deed.  I  see 
no  difficulty  in  presuming  the  existence  of  siieh  a 
grant.  It  seems  to  me  a  presumption  which 
ought  to  be  made,  if  it  be  necessary  to  establish 
the  title  of  the  defendant,  founded  as  it  is  upon 
its  long-Continued  ttser.  Therefore,  if  the  user  be 
not  referable  to  the  deed,  there  appears  to  me  to 
be  ample  support.  If  the  user  be  inferable  to  the 
deed  it  appears  to  me  to  be  equally  well  founded 
in  point  of  law,  so  that  whether  it  was  exercised 
under  the  deed  or  not  under  the  deed  it  is  totally 
immaterial  to  inquire.  Whether  it  was  the  one, 
or  whether  it  was  the  othei',  in  each  case  it  has  a 
legal  foundation  to  rest  upon,  and  a  legal  founda- 
tion to  which  effect  ought  to  be  given  in  accord- 
ance with  well-established  principles.  For  these 
reasons  I  think  that  the  appeal  must  be  dismissed 
with  costs,  both  here  and  Wow. 

Smith,  L.J. — I  entirely  agree,  and  on  the  same 
grounds  a?  my  learned  brother  has  stated. 

BiaBY,  L.J.r— I  also  agree,  and  I  have  nothing 
to  add. 

E.  B.  Simpson. — The  right  exercised  by  the 
defendants  would  be  different  whether  the  court 
decided  it  to  be  connected  with  Godmanchester 
mill  alone,  or  with  all  the  hereditaments.  Unless 
the  plaintiff  knows  which  tenement  the  right  is 
in  respect  of,  he  cannot  see  whether  it  is  properly 
exfflvised.  If  exercisable  for  the  benefit  of  the 
mill  alone,  the  defendants  would  not  have  the 


right  to  open  the  locks  for  some  considerable  time 
aner  they  would  if  it  were  exercisable  for  the 
benefit  of  all  the  hereditaments.  -  The  plaintiff 
cannot  tell  whether  there  will  be  an  excess  until 
he  knows  in  respect  of  what  the  right  is  to  be 
exercised. 

Lord  Heeschbll. — We  do  not  decide  that 
question  one  way  or  the  other.  It  does  not  arise 
in  the  present  case.  The  plaintiff  asserted  that 
the  defendants  had  no  right  to  open  these  sluices. 
His  claim  was  not  founded  upon  any  question  of 
mere  excess.  Therefore  we  cannot  determine  that 
question  now.  All  that  we  can  say  is  that  the 
action  is  ill-fonnded.  ^^^^^  dis^nUied. 

Solicitors  for  the  appellant.  Batten,  Proffitt,  and 
Scott. 

Solicitors  for  the  respondents,  Grubhe  and  Co.y 
agents  for  Hunnyhun  and  Song,  Huntingdon. 


Thursday,  Nov.  7. 

(Before  Lord  Esheb,  M.R.,  Lopes  and 

Kat,  L.JJ.) 

Capfin  «.  Aldeidoe.  (a) 

APPEAL  FROM  THE  (JUEEN's  BENCH  DIVISION. 

Ship  —  Charter-party  —  Constrwction  —  Cargo  — 
Hire  of  entire  capacity  of  ahip^Liberty  to. call 
at  other  ports — Deviation. 
By  a  charter-party,  which  stated  that  the  veieel 
was  of  a  dead  weight  capacitTf  of  125  tons,  it 
,  tras  agreed  that  the  defendarU'ti  ship  should  loaA 
at  Botherhithe  for  the  plaintiff  "  a  cargo  or 
estimated  quantity  of  470  quarters  qf- wheat  in. 
tacks,  and  {or)  other  lawful  merchandise,"  and 
should  deliver  the  same  at  Goeport  on  payment 
of  freight  at  "  one  shilling  per  quarter  of  48626. 
delivered."-  The  charter-party  gave  liberty  to- 
the  ship  to  caU  at  any  ports,  and  also  contained 
thv  uiVfal,  eioeqttion  of  sea  perils.  At  the  rate 
mentioned,  47()  quarters  of  wheat  loeigh  about 
102  tone.  At  intermediate  ports  on  the  voyage 
the  vessel  took  in  and  afterwards  discharged 
goods  for  another  shipper.  Afterwards,  before 
arriving  at  Gosport,  the  vessel  met  with  an  acci- 
dent arising  from  sea  perils,  whereby  the  plain- 
tiff's wheat  was  damaged. 
Held  (affirming  the  judgment  of  Lord  Bussell,  C.J.},. 
that,  upon  the  true  construction  of  the  charter- 
party,  the  ship  was  entitled  to  call  at  intermediate 
ports  to  take  m  and  discharge  goods  for  shippers 
other  than  the  plaintiff,  and  that  consequently 
there  had  been  no  deviation,  and  the  plaintiff 
therefore  could  not  recover  damages  for  the 
injury  to  his  wheat. 
This  was  an  appeal  from  the  judgment  of  Lord 
Bussell,  C.J.,  at  the  tidal  of  the  action  without  a 
jury. 

.  The  action  was  brought  to  recover  damages  for 
injuries  caused  to  a  cargo  of  wheat  during  its. 
carriage  on  the  defendant's  ship. 

By  a  charter-party,  which  was  headed  ^th  the 
words  "  Dead  weight  capacity  125  tons,"  it  wa& 
agreed  between  the  defendant,  the  owner  of  the 
ship  Alice  Little,  of  the  measurement  of  sevenl^- 
five  tons  or  thereabouts,  and  the  plaintiff,  a  corn- 
factor,  that  the  ship  should  proceed  to  Bother- 
hithe, "  and  there  load  from  the  factors  of  the 
(<i;  Reported  by  E.  Manlit  Smith.  Esti ,  Buriner-U-Lav. 
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said  affreighter  a  cargo  or  estimated  quantity  of 
470  quarters  of  wheat  in  sacks  and  (or)  other 
lawful  merchandise  .  .  .  and  being  so  loaded 
shall  therewith  proceed  to  Gosport  (Royal 
Clarence  Yard)  .  .  .  and  there  deliver  the 
same  ...  on  being  paid  freight  as  follows : 
one  shilling  per  quarter  of  4961b.  delivered ;  the 
ship  has  liberty  to  call  at  any  ports  in  any  order, 
-to  sail  without  pilots,  to  tow  and  assist  vessels 
in  distress,  and  to  deviate  for  the  purpose  of 
saving  life  and  pn^rty."  The  charter  also  con- 
tained the  usTial  exception  of  sea  perils. 

The  charter  was  on  a  printed  form,  according 
to  which  the  ship  was  to  load  "  a  full  and  com- 
plete cargo."  but  the  words  "  full  and  complete  " 
were  struck  out,  and  the  words  "or  estimated 
quantity  of,"  Ac,  were  added  in  writing  after  the 
word  cargo. 

At  the  rate  mentioned  in  the  charter  470 
'quarters  of  wheat  ai-e  equal  to  about  102  tons. 

The  ship  having  loaded  the  wheat  at  Bother- 
hithe  went  to  Millwall  where  she  took  on  board 
from  another  shipper  ten  tons  of  wire  torpedo 
netting  for  carriage  to  Portsmouth  Dockyard. 
She  then  went  to  Poi-tsmouth  Dockyard,  and 
there  discharged  the  wire  netting. 

While  crossing  Portamonth  Harbour  on  her 
way  to  Gosport  she  met  with  an  accident  arising 
from  sea  perils,  and  water  getting  into  the  ship, 
the  plaintiff's  wheat  was  damaged. 

At  the  trial  of  the  action  before  Lord  Russell, 
</.J.  without  a  jury,  judgment  was  given  for  the 
defendant. 

The  plaintiff  appealed. 

ScruUon  for  the  plaintiff. — ^It  is  submitted  that 
there  was  a  deviation,  and,  as  the  loss  occurred 
after  the  deviation  had  taken  place,  the  defendant 
is  clearly  liable.  There  was  a  deviation  because 
the  defendant  had  no  right  to  carry  any  cargo 
besides  the  plaintiff's  wheat.  Whether  or  not  he 
was  entitled  to  do  so  depends  on  the  words  of 
the  charter-party.  The  plaintiff  was  to  ship 
■"a  cargo"  of  wheat.  The  word  "cargo"  im- 
plies the  entire  load  of  the  vessel,  and  there  is 
nothing  further  in  the  charter-party  to  show  that 
the  word  is  not  here  used  in  that  sense : 


Borrowmati  v.  Drayton,  35  L.  T.  Be(.  727  ; 
Div.  15. 


2  Ex. 


..Lord  EsHKR.  M.R. — That  was  a  decision  on  a 
-contract  of  purchase  and  sale,  not  on  a  charter- 
party.]  The  words  "  full  and  complete  "  were 
struck  out  of  the  printed  form  because  it  was 
known  that  the  plaintiff's  wheat  would  not  make 
use  of  the  entire  capacity  of  the  ship,  but  that 
-does  not  show  that  the  plaintiff  had  not  hired 
the  entire  capacity  of  the  ship.  The  clause  pro- 
viding that  the  plaintiff  might  ship  "  other 
lawfm  merchandise "  in  addition  to  the  wheat 
shows  that  the  charter-party  was  intended  to 
be  a  hiring  of  the  entire  capacity  of  the  ship. 
The  470  quarters  were  intended  by  both  parties 
to  be  considered  a  full  and  complete  cargo, 
though  in  fact  it  might  not  fill  the  ship.  No 
jirgnment  should  be  rased  on  the  clause  giving 
liberty  to  the  ship  to  call  at  other  ports.  That 
clause  only  means  liberty  to  call  for  purposes  of 
the  voyage.  A  clause  of  this  kind  must  oe  con- 
strued with  reference  to  the  voyage : 

Olynn  v.  Uargetton  and  Co.,  69  L.  T.  Bep.  1: 
(18»3)  A.  C.  351. 

The  conrt  must  first  look  at  the  adventui-e  con- 


tracted for  in  the  earlier  part  of  the  contract,  and 
as  wheat  is  a  very  delicate  cargo,  very  susceptible 
of  damage,  the  court  ought  not  to  get  out  of 
the  clause  giving  liberty  to  call  at  other  ports  a 
right  for  the  shipowner  to  carry  other  cargo. 
I  admit  here  that  the  ship  did  not  call  at 
any  port  not  on  her  way  from  Rotherhithe  to 
Gosport. 

Raikes,  Q.C.  and  Butler  Aapinall,  for  the  defen- 
dant, were  not  called  upon. 

Lord  EsHEB,  M.R. — The  construction  put  on 
this  agreement  by  the  Lord  Chief  Justice  seems 
to  me  to  be  obviously  right.  It  is  very  difficult 
to  ask  the  court  to  construe  a  written  document 
in  a  certain  way  because  some  other  different 
written  document  was  construed  in  a  different 
way.  The  meaning  of  the  words  "cargo"  or 
"  ports  "  in  this  charter-party  depends  upon  the 
way  in  which  they  are  used  in  it.  Lord  Russell, 
C.J.  shows  in  his  judgment  that  the  words  in 
themselves  are  capable  of  different  meanings. 
By  this  charter-party  the  shipowner  agreed  to 
cany  in  the  vessel  470  quarters  of  wheat.  That 
was  not  a  fall  and  complete  cargo.  It  has  been 
argued  that  it  was.  The  words  "full  and 
complete "  occuir  in  the  printed  form  of  charter- 
party  which  was  used  in  this  case,  and  were 
delibei-ately  sti-uck  out.  The  argument  that  has 
been  addressed  to  us  comes  to  this,  that  they 
ought  to  be  put  in  again.  I  cannot  agree  witu 
th^  contention.  I  agree  with  the  judgment  of 
the  Lord  Chief  Justice  and  with  the  reasons  he 
has  given  for  it. 

Lopes,  LJ'. — I  am  of  the  same  opinion.  It 
was  never  intended  by  this  charter-party  that 
the  plaintiff  should  load  a  full  and  complete 
cargo.  The  words  were  erased  from  the  printed 
form,  and  moreover  the  full  capacity  of  the  ship 
was  clearly  not  made  use  of  by  the  amount  of 
wheat  which  the  plaintiff  put  on  board.  There  is 
another  ground  for  our  decision.  The  charter- 
party  contains  a  clause  giving  "  liberty  to  call  at 
any  ports  in  any  order.  What  was  that  clause 
inserted  for !'  It  seems  clear  to  my  mind  that, 
because  the  full  capacity  of  the  ship  was  not 
being  made  use  of  by  the  plaintiff,  the  shipowner 
was  to  have  liberty  to  take  in  cargo  at  other 
ports  on  the  voyage.  The  wire  was  taken  in  and 
discharged  in  the  course  of  the  voyage  of  the 
vessel  to  her  destination,  and  therefore  there  was 
no  deviation.  I  agree  that  the  judgment  of  the 
Lord  Chief  Justice  was  right. 

Kay,  L.J. — The  only  question  for  our  decision 
is  the  meaning  of  this  particular  charter-party. 
It  is  headed  with  the  words  "  Dead  weight  capacity 
125  tons."  By  it  the  defendant  agreed  to  carry 
470quarters  of  wheat  from  Rotherhithe  to  Gosport. 
Now  the  words  "  full  and  complete  cargo  "  do  not 
occur  in  the  agreement ;  I  do  not  refer  at  all  to 
the  fact  of  their  having  been  struck  out  of  the 
printed  form.  The  charter-party  provides  for  the 
payment  of  "  one  shilling  per  quarter  of  4861b." 
Then  by  a  very  simple  sum  in  arithmetic  we  find 
that  the  weight  of  what  has  been  agreed  to  be 
carried  was  about  102  tons.  Therefore  on  the  face 
of  the  document  it  seems  to  me,  to  say  the  least, 
very  doubtful  whether  "  cargo  "  is  here  used  as 
meaning  something  which  was  to  make  use  of  the 
entire  capacity  of  the  ship.  But  the  next  clause 
to  which  I  will  refer  shows  most  clearly  that 
"cargo"  cannot  Ije  used  in  that  meaning.    The 


Digitized  by 


Google 


428— Vol.  Lxxm.] 


THE  LAW  TIMES. 


[Deo.  7,  1885. 


Ct.  of  App.] 


LiLEB  V.  Tbkst  and  anotheb. 


[Ct.  of  App. 


ship  is  to  have  "  liberty  to  call  at  any  ports  in  any 
order."  What  can  that  mean  except  that  the 
shipowner  is  to  be  at  liberty  to  carry  other  cargo 
so  as  to  fill  up  the  ship,  and  for  that  purpose  may 
call  at  intermediate  porta  ?  As  a  matter  of  fact 
that  is  what  the  shipowner  did.  He  took  in  and 
delivered  a  quantity  of  wire  at  intermediate  ports. 
That  was  entirely  within  thepower  reserved  to 
him  by  the  charter-party.  There  was  therefore 
clearly  no  deviation,  and  the  plaintiff  cannot 
recover.    The  appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  /.  A.  and  H.  E. 
Famfield. 

Solicitors  for  the  defendant,  Farlow  and 
Jackson. 


Thursday,  Nov.  7. 

(Before  Lord  Esheb,  If.B.,  Lofbs  and 

Kat,  L.JJ.) 

LiLES  «.  TeSBT  and  AKOTHBB.(a) 
APPEAL  FBOH  THE  QUEEN'S  BENCH  DITISION. 

Undue  influence — Solicitor  and  client — Gift  to 
solicitor's  wife — Absence  of  independent  advice. 

The  rule  of  law  which  invalidates  a  gift  to  a 
solicitor  unless  the  donor  has  previously  had 
competent  and  independent  advice  in  the  matter, 
is  absolute,  and  tic  evidence  is  admissible  to 
rebut  the  presumption  of  undue  influence  which 
arises  from  the  relationship  of  the  ttoo  parties. 

The  rule  is  equally  applicable  to  a  gift  to  a 
solicitor's  wife,  and  the  fact  thai  she  may  be  a 
relative  of  the  donor  is  therefore  immaterial. 

This  was  an  appeal  from  the  judgment  of 
Charles,  J.,  at  the  trial  of  the  action  without  a 
jury. 

The  action  was  brought  to  set  aside  a  deed 
dated  the  12th  Oct.  1892,  made  between  the 
plaintiff  and  the  defendant  Terry,  whereby  the 
plaintiff  had  assigned  to  him  a  lease  of  two 
houses  upon  the  trusts  therein  mentioned. 

The  plaintiff  was  a  lady,  who,  at  the  time  of 
the  execution  of  the  deed,  was  seventy-seven  years 
of  age. 

The  defendant  Terry  was  a  solicitor. 

By  this  deed  the  plaintiff  assigned  the  lease  to 
him  upon  trust  to  pay  to  herseU  the  rents  and 
profits  for  her  life,  and  after  her  death  to  her 
elder  sister  for  life,  and  after  her  death  in  con- 
sideration of  the  natural  love  and  affection  of  the 
plaintiff  towards  her  niece,  the  wife  of  the 
defendant  Terry,  upon  trust  for  Mrs.  Terry 
absolutely. 

The  plaintiff's  elder  sister  died  before  the  com- 
mencement of  this  action. 

The  plaintiff  had  no  separate  advice  in  the 
matter  of  the  execution  of  this  deed,  which  had 
been  di-awn  by  the  defendant  Terry. 

Evidence  was  given  at  the  trial  of  what  led  to 
the  preparation  of  the  deed  by  the  defendant 
Terry,  and  also  as  to  what  occurred  at  its  execu- 
tion by  the  plaintiff.  On  the  latter  point  it  was 
somewhat  contradictory. 

Charles,  J.,  at  the  tnal  of  the  action  without  a 
jutT,  refused  to  set  the  deed  aside. 

The  plaintiff  appealed. 

C.    L.    Attenborough   for    the   plaintiff. — ^The 

(a)  Bepoited  by  £.  Makliy  Smith,  Eaq.,  BirrLiter-at-Lsw. 


plaintiff  does  not  allege  that  the  defendant  haa 
been  guilty  of  any  fraud.  The  court  is  asked  to 
set  aside  the  deed  simply  on  the  ground  that  it  is 
a  voluntary  conveyance  to  the  wife  of  the  plain- 
tiffs solicitor,  the  plaintiff  never  having  had  any 
independent  advice  in  the  matter.  First,  it  is  a 
voluntary  conveyance.  The  case  of  Price  v. 
Jet^ins  (37  L.  T.  Rep.  51 ;  6  Ch.  Diy.  619)  is  a 
decision  only  on  the  meaning  of  27  Eliz.  c.  4,  and 
has  no  application  to  the  question  of  what  is  a 
voluntary  conveyance  or  gift  which  when  made  to 
a  solicitor,  without  the  donor  having  independent 
advice,  will  be  set  aside.  The  rule  of  the  court  in 
such  a  case  is  absolute.  No  evidence  may  be 
adduced  in  order  to  evade  it.  There  are  numerous 
cases  which  shew  this  to  be  an  old  established 
rule,  e.g. : 

Gibson  v.  Jeyes,  6  Ves.  266 ; 

Hatch  y.  Hatch,  9  Ve».  292 ; 

Huguenin  y.  Baseley,  14  Vea.  273 ; 

Rhodes  V.  Bate,  13  L.  T.  Bep.  778;    Law  Bep. 
1  Ch.  252 ; 

morgan  v.  liinett,  36  L.  T.  Eep.  948 ;   6  Ch.  Diy. 
638; 

AUard  V.  Shintier,  57  L.  T.  Eep.  61 ;   36  Ch.  Diy. 
145: 

Tyars  v.  AUop,  61  L.  T.  Bep.  8. 
There  is  no  hardship  in  the  rule  because  a 
solicitor,  before  receiving  a  gift,  has  merely  to 
call  in  another  solicitor  in  order  to  make  it  \^d. 
The  fact  of  the  gift  being  to  the  solicitor's  wife, 
and  not  to  the  solicitor  himself,  is  immaterial : 

Huguenin  v.  Baseley  (ubi  sup.) ; 

Goddard  v.  Carlisle,  9  Price,  169. 

As  the  rule  of  law  is,  it  is  submitted,  an  absolute 
one,  the  relationship  of  Mrs.  Teiry  to  the  plaintiff 
is  also  immaterial. 

Stephen  Lynch  for  the  defendants. — This  is  a 
gift  to  a  solicitor's  wife,  it  is  true,  but  it  is  a 
gift  to  her  separate  use  so  that  he  will  have  no 
control  over  it.  There  is  no  case  deciding  that  a 
gift  to  a  relative  is  void  if  that  relative  happens 
to  be  a  solicitor's  wife.  If  the  transaction  is  axk 
honest  and  straightforward  one,  which  in  this 
case  is  not  denied,  and  the  solicitor  gave  to  the 
donor  the  same  advice  which  an  independent 
solicitor  would  have  given,  then  the  gift  will  be 
valid.  Lord  Brougham,  C.  so  laid  down  the  law : 
Hunter  v.  Atkins,  3  Myl.  &  K.  113. 

The  law,  as  laid  down  by  Turner,  L.J.  in  Rhodes 
v.  Bate  {ubi  sup.),  does  not  extend  to  relatives- 
Gibson  v.  Jeyes  (ubi  sup.)  was  not  a  case  of  a  gift 
but  of  a  sale  by  an  attorney  to  his  client. 

Lord  Esheb,  M.R. — The  question  raised  in 
this  case  is  whether,  by  virtue  of  a  definite  rule 
laid  down  by  courts  of  equity,  the  court  is  not 
bound  to  set  aside  a  certain  deed  of  conveyance 
which  has  been  executed  by  the  plaintiff.  As 
regai'ds  the  facts  in  the  case,  I  take  them  in  trath 
to  be,  as  I  think  Charles,  J.  found,  that  when  the 
plaintiff  executed  this  deed  she  intended  that 
what  she  did  should  have  the  effect  of  assignine 
the  propertjr  in  it  to  the  wife  of  the  solicitor;  and 
she  further  intended  to  pass  the  property  in  sa^ 
a  way  that  she  should  never  be  aole  to  revoke 
what  she  had  done;  and  that  the  solicitor  ex- 
plained to  her  fully  and  fairly  at  the  time  the 
difference  between  a  wiU  and  a  deed.  Not  oxdy 
did  she,  in  my  opinion,  know  perfecUy  well  the 
effect  of  what  she  was  doing,  but  I  think  that  no 
influence  was  used  over  her  to  make  her  execute 
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the  deed.  The  deed  moreover  did  not,  and  could 
not,  benefit  the  solicitor  himBelf,  it  was  simply  in 
favour  of  his  wife,  who  was  the  plaintiff's  niece, 
and  whom  the  plaintiff  wished  to  benefit.  But 
even  though  these  may  be  the  facts  of  the  case, 
nevei-theless  by  a  rule  in  equity  the  deed  must  be 
set  aside  because  Mr.  Terry  was  a  solicitor,  and 
he  himself  drew  the  deed  and  was  with  her  when 
she  signed  it,  and  no  other  solicitor  gave  any 
independent  advice  in  the  matter  to  the  plaintiff. 
The  rule  of  equity  upon  which  I  give  my  decision 
has  been  laid  down  by  judges  of  very  great  autho- 
rity, and  the  presumption  which  arises  against  the 
defendant  out  of  his  relations  towards  the  plain- 
tiff is  one  of  law  which  cannot  be  refuted  by  any 
evidence  of  fact  whatever.  That  is  the  effect  of 
the  rule  which  has  been  laid  down  by  Lord  Eldon 
and  by  Turner,  L.J.  and  they  intended  it  to  have 
that  effect.  I  submit  to  that  rule,  though  it 
seems  to  me  an  unfortunate  one  because  it  may 
work  terrible  injustice.  But  the  court  is  bound 
by  authority,  and  until  that  rule  be  altered  or  set 
aside  by  some  higher  authority,  it  must  stand  as 
the  law.  Upon  tie  ground  only  of  that  rule  of 
law  I  think  that  this  appeal  must  be  allowed  and 
the  deed  set  aside. 

Lopes,  L.J. — ^I  agree  that  the  appeal  must  be 
allowed.  I  am  soiTy  to  differ  from  the  Master  of 
the  Bolls  as  to  his  comments  upon  any  case  that 
comes  before  the  court,  but  in  the  present  instance 
I  feel  compelled  to  differ  from  him  to  some  extent. 
The  rule  which  we  must  apply  here  is  a  hard  and 
fast  one,  but  I  do  not  consider  it  to  be  an  un- 
fortunate one.  It  is  founded  upon  public  policy, 
and,  though  pei'haps  there  may  be  some  hard 
cases  under  it,  it  is,  in  my  opinion,  highly  bene- 
ficial on  the  whole.  I  should  therefore  regret  to 
see  it  altered.  I  think  that  the  authorities 
establish  this,  that  a  gift  to  a  solicitor  made  by  a 
client  who  has  had  no  independent  advice,  while 
the  i-elationship  of  client  and  solicitor  exists 
between  them,  or  while  there  is  any  influence  over 
the  client  arising  from  that  relationship,  is 
invalid.  Before  such  a  gift  can  be  considered 
valid,  the  relationship  of  client  and  solicitor  must 
be  wholly  at  an  end.  When  a  case  has  been 
shown  to  be  within  that  rule,  no  evidence  is  of 
any  avail  to  make  the  gift  valid.  If  a  client 
wishes  to  make  a  gift  to  his  solicitor,  what  the 
solicitor  must  do  in  order  to  make  the  gift  a  valid 
one  is  to  obtain  competent  and  independent 
advice  for  the  donor.  Some  judgments  of  Lord 
Eldon  have  been  cited  which  are  strong  authorities 
in  support  of  this  rule,  but  there  is  also  a  very 
valuaole  judgment  of  Turner,  L.J.  in  Rhodes  v. 
Bate  (uhi  sup.),  which  enables  us  to  say  whether 
this  rule  exists  as  a  hard  and  fast  one.  He  says : 
"  I  take  it  to  be  a  well-established  principle  of 
this  court,  that  persons  standing  in  a  confidential 
relation  towards  others  cannot  entitle  themselves 
to  hold  benefite  which  those  others  may  have  con- 
ferred upon  them,  unless  they  can  show  to  the 
satisfaction  of  the  court  that  the  persons  by 
whom  the  benefits  have  been  conferred  had  com- 
petent and  independent  advice  in  conferring 
them."  That  to  my  mind  clearly  establishes  the 
existence  of  the  rule  I  have  alluded  to.  Now  as 
to  the  facte  of  this  case,  I  muse  say  that  I  have 
not  come  to  the  same  conclusion  as  the  Master  of 
the  RoUs.  I  do  not  recognise  any  substantial 
distinction  between  a  gift  to  a  solicitor  and  a  gift 
to  a  solicitor's  wife,  even  though  she  may  he  a 


relative  of  the  donor.  Though  the  gift  be  to  his 
wife,  it  is  dear  that  be  may  oenefit  largely  by  it. 
She  might  perhaps  immediately  after  receiving 
the  gift  hand  it  on  to  her  husband.  But  it  is  un- 
necessary to  say  more  as  to  the  facts,  because 
I  base  my  decision  upon  the  inflexible  rule  of 
equity  whi(^  applies  to  cases  of  this  kind. 

Kat,  L.J. — I  agree  with  the  result  of  the  judg- 
ment of  the  Master  of  the  Itolls,  though  I  differ 
entirely  from  his  commente  upon  the  case.  It  is 
a  rule  of  public  policy  which  forbids  a  person 
under  the  influence  of  another  from  conierring 
benefits  on  that  person ;  that  is  to  say,  a  gift  from 
the  one  to  the  other  cannot  be  accepted  unless  the 
donor  has  received  gOod  professional  advice  before 
the  gift  is  complete.  Lord  Erskine,  L.C.  in 
Wright  v.  Proud  (13  Ves.  136)  used  these  words  : 
"  So,  independent  of  all  fraud,  an  attorney  shall 
not  take  a  gift  from  his  client,  whUe  the  relation 
subsiste ;  though  the  transaction  may  be,  not  only 
free  from  fraud,  but  the  most  moral  in  ite  nature. 
In  Hatch  v.  Hatch  (9  "Ves.  292)  Lord  Eldon  said  : 
"  This  case  proves  the  wisdom  of  the  court  in' 
saying,  it  is  almost  impossible  in  the  course  oi 
the  connection  of  guardian  and  ward,  attorney 
and  client,  trustee  and  cestui  que  trust,  that  a 
transaction  shall  stand,  purporting  to  be  bounty 
for  the  execution  of  antecedent  duty."  There  is 
a  slight  difference  between  those  two  judgments, 
for  in  the  one  it  is  said  that  an  attorney  cannot- 
take  a  gift  from  his  client,  while  in  the  other  it  is 
said  to  be  almost  impossible.  But  the  explana- 
tion is  given  by  the  judgment  of  Turner,  L.J.  in 
Bhodes  V.  Bate  (ubi  sup.)  where  he  says  that  if 
the  gift  should  be  one  of  a  very  trifling  nature 
the  court  will  teke  no  notice  of  the  relationship 
between  the  donor  and  donee.  Nevertheless 
the  rule  is  a  strict  one  that  a  gift  from  a  client  to 
his  solicitor  is  bad  unless  the  donor  has  previously 
had  competent  and  independent  advice.  That 
seems  to  me  to  be  a  most  wise  rule  and  eminently 
calculated  to  produce  justice  between  persons  who- 
are  in  a  confidential  relation  to  each  other,  not 
only  between  guardian  and  ward,  but  especially  so- 
between  attorney  and  client,  since  a  client  must  be 
to  a  certain  extent  under  the  influence  of  his 
attorney.  An  attorney  receiving  a  gift  would  be 
in  a  position  of  great  suspicion,  and  therefore^ 
before  he  accepte  it  he  should  advise  his  client  to 
go  and  get  the  independent  advice  of  another 
solicitor.  That  is  no  great  hardship  upon  him. 
But  if  he  does  not  do  that,  then  he  has  allowed 
himself  to  come  under  the  well-established  rule 
against  the  validity  of  snch  gifte,  and  he  cannot 
support  the  transaction.  In  the  present  case  the 
gift  was  made  not  to  the  solicitor  himself,  but  to 
his  wife.  But  in  Goddard  v.  Carlisle  and  others 
(9  Price,  169)  Richards,  C.B.  said:  "There  is  no 
difference  in  principle  between  a  gift  of  this 
sort  to  a  man  s  wife,  and  a  gift  immediately 
to  himself,  if  the  gift  to  the  wife  be  effected 
by  undue  means  on  the  part  of  the  husband." 
Now  the  principle  and  oasis  of  the  rule  is 
that,  while  confidential  relations  exist  between 
a  solicitor  and  client,  it  is  impossible  to  rebut 
any  inference  of  undue  influence  in  the  making 
of  the  gift.  It  applies  as  much  in  the  case 
of  a  gift  to  the  solicitor's  wife  as  in  the  case 
of  a  gift  to  the  solicitor  himself.  With  regard 
to  the  facts  of  this  case  I  do  not  take  the  same 
view  of  the  evidence  as  the  Master  of  the  BoUs. 
It  seems  that  some  time  before  the  execution  of 
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this  deed  the  plaintiff  had  expressed  her  intention 
of  leaving  these  houses  to  her  niece.  That  is  to 
sajr  she  intended  to  make  a  irill  in  her  niece's 
favour.  Now  a  will  is  a  revocable  instrument, 
and  all  that  a  promise  to  make  a  will  in  some- 
body's favour  means  is  that  the  promisor  has  at 
that  time  an-  intention  of  making  a  will  of  that 
nature.  There  is  no  evidence  here  as  to  any 
instructions  being  given  by  the  plaintiff  for  the 
drawing  of  the  deed,  but  when  she  met  the 
solicitor  for  the  purpose  of  signing  her  will  he 
put  this  deed  also  before  her.  She  asked  why 
there  wei*  two  documents  to  sign.  She  says  now 
that  she  did  not  understand  that  the  deed  was 
irrevocable.  [His  Lordship  referred  to  the 
evidence,  and  stated  that  in  his  opinion  it  did 
not  support  the  allegation  that  the  plaintiff  when 
signing  the  deed  understood  the  difference 
between  a  deed  and  a  will."]  However,  I  do  not 
base  my  judgment  upon  that,  because  even  if  the 
plaintiff  knew- the  difference  between  a  deed  and 
-a  will,  tinder  the  long  established  rule  in  equity 
which  I  have  mentioned,  this  deed  must  he 
declared  void.  I  agree  that  the  deed  must  be 
set    aside,    and    this    appeal    will    therefore    be 

Appeal  allowed. 

Solicitor  for  the  plaintiff,  John  Attenborotigh. 
Solicitors  for  the  defendants,  Wihon  and  Son. 


JHIGH    COURT   OF   JUSTICE. 

CHANCERY  DIVISION. 
Wednesday,  Nov.  5. 
(Before  Noeth,  J.). 

Be  PiTCAIBN ;  BBANDBETH  V.  GOLVIN.  (a) 
IViU  —  Adminigtration  —  Reversionary  interest — 
Tenant  for  life  and  remainderman — Conversion 
— Rule  in  Howe  v.  Earl  of  Dartmouth  (7  Ves. 
137). 
P.,  by  his  will  dated  3rd  Nov.  1876,  gave  aU  his 
property  to  trustees  upon  trust,  after  payment  of 
liis  debts,  funeral  and  testamentary  expenses, 
and  the  expenses  of  executing  the  trust,  to  pay 
the  income  to  his  mother  or  permit  her  to  receive 
the  same  during  her  life,  and  after  her  death  to 
pay  certain  large  legacies  and  pay  the  residue  to 
a  charity.  There  was  no  express  direction  to 
sell  or  convert.  Tlie  will  contained  powers  for 
the  trustees  to  manage  the  estate,  and  if  and 
when  they  thought  fit  to  sell.  The  greater  part 
of  the  ttstator's  estate  consisted  of  reversionary 
interests  under  settlements  of  personal  estate  of 
which  his  mother  was  tenant  for  l\fe.  The  testator 
died  on  the  9rd  Feb.  1880.  His  mother  died  on 
the  nth  Oct.  1894  The  reversionary  interests 
fell  into  possession  on  her  death.  This  was  a 
summons  taken  out  by  her  executors  asking  for 
the  determination  of  the  questions  whether  the 
reversion  ought  to  have  been  sold  at  the  testator's 
death,  and  whether  the  executors  of  the  tenant 
for  life  were  entitled  to  any  payment  out  of  the 
trust  fund  in  respect  of  the  income  which  she 
would  have  received  if  the  reversions  had  been 
sold. 
Held,  that  the  rule  in  Howe  v.  Earl  of  Dartmouth 
only  applies  where  the  testator  has  expressed  no 

(0)  Beponed  by  J.  B.  BaooKE,  Esq.,  Barrlster-at-Law  . 


intention  either  way  as  to  the  time  for  the  realisa- 
tion of  his  estate ;  that  in  this  case  the  discretion 
given  to  the  trustees  to  sell  if  and  when  they 
thought  fit  was  inconsistent  with  an  intention 
that  it  should  be  sold  at  the  testator's  death,  and 
therefore  the  rule  did  not  apply,  and  the  ques- 
tions must  be  answered  in  the  negative. 

Bt  a  trust  disposition  and  settlement  in  the 
Scotch  foi-m  dated  the  3rd  Nov.  1876,  Cecil  Colvin 
Pitcaim  gave  all  and  sundrv  his  whole  means  and 
estate,  heritable  and  movable,  real  and  personal, 
wherever  situated  or  addebted,  presently  belong- 
ing or  which  should  belong  or  be  addebted  to  him 
at  the  time  of  his  death,  to  three  trustees  in  trust 
for  the  uses  and  purposes  thereinafter  mentioned, 
viz. :  (1)  "  From  the  produce  of  his  means  and 
estate  to  pay  all  his  just  and  lawful  debts  and 
funei-al  expenses,  and  the  expenses  of  executing 
the  trusts;"  (2)  to  pay  over  to  the  testator's 
mother  in  the  event  of  her  surviving  him,  during 
all  the  days  of  her  life  after  his  decease,  the  whole 
interest,  dividends,  and  other  annual  produce  and 
pi-ofits  of  the  trust  estate  for  her  alimentary  use. 
or  otherwise  to  permit  and  empower  his  said 
mother  to  receive  the  same  interests,  dividends, 
and  other  annual  produce  and  profits. 

The  3rd,  4th,  5th,  and  6th  clauses  of  the  trust 
disposition  directed  the  trustees  as  soon  as  con- 
venient after  the  testator's  death,  if  his  mother 
Eredeceased  him  or  after  her  death  if  she  survived 
im,  to  pay  certain  legacies  amounting  to  29,000{; 
and  to  provide  for  an  annuity  of  507.  The  7tli 
clause  directed  that  the  trustees  should  pa^  and 
deliver  all  such  other  legacies,  gifts,  or  provisions 
as  should  be  contained  in  any  codicil ;  and  that  if 
it  should  happen  that  after  payment  of  his  debts 
the  expenses  of  the  trust  and  certain  legacies 
therein  declared  to  be  preferable  the  proceeds  of 
his  estate  should  on  realisation  prove  insufficient 
for  the  full  payment  of  the  other  legacies,  such 
legacies  should  abate  rateably ;  and  lastly,  with 
regard  to  the  residue  and  i-emainder,  if  any,  of 
his  said  means  and  estate  after  implementing  the 
purposes  aforesaid  he  directed  his  trustees  to  pay. 
assign,  and  convey  the  same  to  the  Bishops  of 
Edinbui'gh  and  St.  Andi-ews  to  be  applied  by  them 
for  the  benefit  of  the  Scottish  Episcopal  Charch 
or  of  such  charitable  institutions  in  connection 
therewith  as  they  might  think  pi-oper.  And  the 
testator  thereby  conferred  upon  his  trustees  the 
f  oUowing  powera  and  privileges,  viz. :  Power  to  his 
trustees  to  enter  into  the  possession  and  manage- 
ment of  his  said  estate  and  effects,  and  to  call, 
sue  for,  uplift,  receive,  and  discharge  the  rents 
and  duties,  interest,  dividends,  and  annual  profits 
arising  from  the  same. 

Then  followed  powers  to  appoint  factors,  and 
for  any  one  of  the  trustees  who  might  be  so 
appointed  to  charge  for  his  services,  and  the 
insUniment  proceeded : 

And  with  fall  power  also  to  my  trustees  to  grant  a 
tack  or  tacks  for  any  leng^th  of  time  they  may  deem 
expedient  of  the  heritable  property  belonging  to  the 
tmet  estate,  and  likewise,  it  and  when  they  shall 
consider  it  expedient,  with  fnll  power  to  sell  and  dispose 
of  all  or  any  part  of  my  said  estate  and  effects  hereby 
conveyed,  and  that  either  by  pabUc  roup  or  private 
bargain,  and  at  such  price  as  they  shall  think  proper. 
and  to  enter  into  contracts  and  do  and  execute  all  act« 
and  deeds  necessary  for  carrying  ont  the  said  saleK. 

The  trustees  were  given  full  jwwer  to  Lnvest 
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the  tmst  funds  in  the  securities  therein  men- 
tioned. 

The  testator  died  on  the  3rd  Feb.  1880  domi- 
ciled in-  England,  and  the  said  trust  disposition 
was  proved  as  a  will  in  England  on  the  21st  April 
1880  by  two  of  the  trustees  therein  named. 

The  testator's  mother  siu^ired  him.And  died  on 
the  12th  Oct.  1894. 

'  At  the  time  of  the  testator's  death  his  estate 
ocmsisted  of  personal  estate  of  the  value  of  13,0002. 
or  thereaboute,  and  of  certain  reversionary  inter- 
ests expectant  on  tiie  death  of  his  mother  m  trust 
funds,  of  which  she  was  tenant  for  life  under  the 
settlement,  made  on  her  marriage  and  various 
wills.  These  trust  funds  amounted  'to  about 
30.0002. 

I>uting  the  life  of  the  testator's  mother  the 
trustees  of  his  will  paid  to  her  the  income  of  the 
property  to  which  he  was  entitled  in  possession, 
but  they  did  not  sell  any  of  the  inversions. 

This  was  a  summons  taken  out  by  one  of  the 
mother's  executors  against  the  trustees  of  the 
testator's  will  asking  for  the  determination  of  the 
qtMStaoas  :■  ■  Whether  the  mother  was  entitled  on 
the  death  of  the  testator  to  have  bo  much  of  his 
estate  as  consisted  of  the  said  reversionary 
interests  (which  fell  into  possession  upon  but  not 
before  her  own  death)  sold,  and  the  income  of  the 
proceeds  paid  to  her  for  her  life.  And  whether 
her  exeontors  were  entitled  to  a  payment  out  td 
the  estate  of  •  the  testator  in  respect  of  such 
iXkoome. 

Everitt,  Q.C.  and  Hoioard  Wright  for  the 
tinmmons.  —  The  question  is  whether  the  tenant 
for  life  had  a  right  to  have  this  revei-sion  sold  at 
the  testator's  death.  The  general  rule  laid  down 
in  Sotce  v.  The  Earl  of  Dartmouth  (7  Ves.  1371  is 
nnqnestionable,  and  it  must  always  be  applied 
tmleSB  the  will  contains  a  clear  expression  of  a 
contraiy  intention.  That  is  clearly  laid  down  in 
many  cases,  of  which  Murgan  v.  Morgan  [U 
Beav.  82)  is  a  good  instance.  It  shows  that  the 
burden  is  on  the  respondents  to  point  out  words 
in  the  will  excluding  the  rule ;  and  that  the  mere 
absence  of  a  direction  to  convert  is  not  enough. 
There  is  no  clear  expression  of  a  contraiT'  inten- 
tion in  this  will.  Se  Chesterfield's  Trusts  (49  L.  T. 
Bep.  261 ;  24  Ch.  Div.  648)  shows  the  way  in 
which  the  relief  must  be  worked  out.  It  has 
been  suggested  that  the  fact  that  the  testator's 
mother  was  herself  the  tenant  for  life  of  the 
reversionary  interest  makes  a  difference,  but  that 
was  the  case  in 

Johmon  v.  Roiith,  30  L.  T.   Eep.   O.  8.  Ill  j   27 

L.  J.  305,  Ch. : 
Fichip  V.  Alkitiion,  i  Hare,  624 ; 
Harrington  v.    Alherfon,    11    L.  T.   Eep.    291  ;    2 

De  G.  J.  &  rim.  352. 

Haldane,  Q.C.  and  B.  Campbell  for  the  trustees 
of  the  will. — There  can  be  no  dispute  about  the 
general  rule.  The  onl^  question  is  whether, 
looking  at  the  whole  wiU  and  all  the  circum- 
stances, the  mle  is  excluded.  The  rule  is  one  of 
intention  not  of  law,  and  if  on  looking  at  the 
whole  scheme  of  the  wiU  the  court  finds  that  the 
testator  could  not  have  intended  the  property  to 
be  converted  it  will  not  apply  the  ruk.  The 
general  scheme  of  this  will  is  to  pay  debts  out  of 
the  testator's  general  estate ;  to  pay  the  income  of 
that  estate  as  well  as  the  settled  funds  to  his 
mother  for  life,  then  when  the  settled  funds  are  set 


free  by  her  death  to  apply  the  general  estate  and 
the  settled  funds  together  in  paying  legacies.  No 
conversion  is  directed  until  the  mother's  death. 
Nothing  can  be  more  unlikely,  looking  at  that 
scheme,  than  that  the  testator  intended  the  settled 
funds,  of  which  his  mother  was  tenant  for  life,  to  be 
sold  at  once.  In  the  three  cases  quoted,  Johnson, 
v.  Mouth,  Pickup  v.  Atkinson,  and  Harrington  v. 
Atherton  {tibi  sup.)  thei-e  was  an  express  direction 
to  convert  the  property.  There  is  no  case  where 
in  the  absence  of  such  a  direetion  the  rule  has 
been  applied  to  a  case  where  the  person  to  whon^ 
the  testator's  estate  was  given  for  life  was  also 
the  tenant  for  life  of  the  fund  in  which  he  had  a 
reversionary  interest.  The  cases  show  that  the 
rule  is  very  elastic,  and  the  court  has  seized  upon 
very  slight  indications,  to  avoid  applying  it. 
In  Aleoek  v.  Sloper  (2  M.  &  KI  699).  the 
perfectly  general  word  "  dividends "  was  taken 
hold  of  to  prove  that  long  annuities  were  intended 
to  be  enjoyed  in  specie ;  and  it  was  held  that  a 
direction  to  sell  after  the  death  of  the  testator's 
wife  was  inconsistent  with  selling  before.  In 
Collins  V.  Collins  (2  M.  A.  K.  703)  and  Pickering  v. 
Pickering  (4  M.  &  C.  289)  the  court  held  itself 
entitled  to  look  at  the  whole  will,  and  not  bound 
to  find  expressions  which  were  logically  inconsis- 
tent with  conversion.  Hinves  v.  Hinves  (3  Hare, 
609)  shows  that  the  inclination  of  the  court  is 
against  the  application  of  the  rule ;  and  in  Daniel 
V.  Warren  (2  X.  &  C.  C.  C.  290)  a  direction  to  sell 
after  the  wife's  death  was  held  to  be  conclusive 
against  an. earner  conversion.  Burton  v.  Mount 
(2  De  G.  &  Sro.  383 ;  11  L.  T.  Rep.  O.  S.  492)  is  also 
in  our  favour;  and  in  Seipell's  Estate  (23  L.T.  Rep. 
835 ;  L.  Rep.  11  Eq.  80)  the  Master  of  the  RoUs 
held  that'  a  discretionary  trust  for  sale  prevented 
the  rule  being  applied.  In  this  will  the  power 
given  to  the  trustees  to  sell  when  they  think  fit  is 
inconsistent  with  an  intention  that  the  property 
should  all  be  sold  at  the  testator's  death  in  any 
case. 

Eeeritt,  Q.O.  in  reply. — Slight  indications  of 
intention  such  as  tbe  word  rents  have  been 
held  suf&cient  to  show  that  a. tenant  for  life  was 
meant  to  enjoy  leaseholds  or  other  wasting 
property  in  specie.  But  when,  as  here,  there  is 
no  wasting  property  it  is  difiBculb  to  see  how  such 
words  should  show  an  intention  not  to  have 
reversions  sold.  The  rule  must  apply  unless 
there  is  something  to  negative  the  idea  of  con- 
version. In  Be  Bevoell  {,uhi  sup.)  there  was  a  very 
special  trust.  Wilkinson  v.  Duncan  (29  L.  T.  Rep. 
O.  S.  85;  23  Beav.  469)  and  Be  Llewellyn's  Trust 
(29  Beav.  171)  are  clear  authorities  that  the  rule 
will  be  applied,  although  trustees  have  a  discretion 
as  to  the  time  of  sale. 

North,  J. — The  point  in  this  case  is  a  short 
one,  and  interesting,  and  not  free  from  difficulty. 
The  facte  are  very  shortly  these  :  Property  was 
settled  on  a  lady  for  life  with  remainder  in  the 
events  which  have  happened  to  her  son  absolutely. 
The  son  by  his  will,  to  put  it  shortly,  gave  his 
mother  a  life  interest  with  remainders  over  to 
other  persons.  The  son  died  in  1880,  the  mother 
in  1894.  The  settled  fond  amounted  to  some- 
thing like  30,0002.  The  testator  left  besides  some- 
thing between  10,0002.  and  15,0002.  Daring  the 
interval  of  fourteen  years  for  which  the  mother 
survived  her  son,  she  was,  of  course,  receiving  the 
income  of  ^e  settled  fund,  and  as  a  matter  of  fact 
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what  sbe  did  receive  tinder  her  son's  will  was  the 
income  of  his  estate  other  than  his  settled  rerer- 
tion.  She  did  not  receive  any  income  in  respect 
of  his  reversionary  interest  under  the  settlement. 
She  has  recently  died,  and  now  her  representatiTes 
say  that,  the  reversion  having  fallen  in,  they  are 
entitled  to  so  much  of  the  proceeds  of  keeping 
the  reversion,  that  is  so  much  of  the  settled  land 
as  represents  the  income  that  she  would  have 
received  if  the  reversion  had  been  realised  under 
the  son's  will,  the  proceeds  invested  and  the 
income  paid  to  her  for  life.  The  question  simply 
is,  whether  her  fund  is  entitled  to  have  out  of 
the  settled  estate  something  to  represent  the 
income  of  the  reversion  during  the  fourteen  years 
which  she  survived  her  son.  Now,  the  rule  of 
the  court  is,  I  think,  very  clearly  settled ;  and  it 
will  be  sufficient  if  I  refer,  at  first  at  any  rate,  to 
the  well-known  case  of  Howe  r.  The  Earl  of  Dart- 
mouth (7  Ves.  137).  [His  Lordship  read  the 
ji^Bsage  from  Lord  Eldon's  judgment  on  p.  148 
irom  the  words,  "  It  is  given  as  personal  estate  " 
.  .  .  to  .  .  .  "i£e  interest  of  its  present 
worth."]  That  is  dealing}  shortly  with  the  case  in 
which  there  is  a  wasting  security  when  the  tenant 
"for  life  enjoying  it  in  specie  would  receive  more 
than  his  share,  or  a  reversionary  interest  when 
the  tenant  for  life  would  receive  less  than  his 
share  even  if  he  received  anything  at  all.  Then 
in  the  case  of  Morgan  v.  Morgan  (ubi  siip.) 
the  Master  of  .the  Rolls  says,  on  p.  81,  "  Now  the 
rule  of  law  as  applicable  to  these  cases  is  not,  I 
think,  open  to  douot,  although  the  application  of 
^he  rule  to^particular  cases  may  be  and  frequently 
is  a  matter  of  very  considerable  difficulty."  Then 
he  refers  to  the  rule  Isid  down  in  Sowe  v.  Lord 
Dartmouth,  and  goes  on :  "  The  i-ule  has  been 
«ince  affirmed  as  often  as  it  has  been  referred  to, 
and  is  unquestionably  the  law.  But  the  testator 
may  take  the  case  of  any  particular  bequest  out 
of  this  rule ;  and  the  effect  of  the  later  cases  has 
been  to  allow  small  indications  of  intention  to 
prevent  the  application  of  the  rule.  The  ques- 
tion here,  as  in  similar  cases,  is  one  of  construc- 
tion, whether  the  testator  has  in  this  will  expressed 
his  intention  that  this  rule  shall  not  apply  to  this 
particular  case.  It  has  been  urged  by  the  peti- 
tioners that  the  burden  of  proof  does  not  lie 
upon  them  more  than  on  the  respondents,  and 
that  being  a  question  of  construction  it  is  for  the 
court  to  look  into  the  will  and  discover  the 
testator's  real  meaning.  In  one  sense  this  is 
certainly  true ;  but  still,  in  my  opinion,  the  rule 
of  law  is,  that,  unless  there  can  be  gathered  from 
the  will  some  expression  of  intention  that  the 
property  is  to  be  enjoyed  in  specie,  the  rule  in 
Jflowe  V.  Lord  DartmMith  is  to  prevail.  It  is 
therefoi-e  incumbent  on  the  persons  contesting 
the  application  of  that  rule,  and  on  the  court 
which  forbids  that  application,  to  point  out  the 
words  in  the  wiU  that  exclude  it,  and  if  this 
cannot  be  done  the  rule  must  apply.  The  reported 
decisions  on  the  stibject  are  useful,  as  they  form  a 
guide  to  enable  the  court  to  ascertain  what  direc- 
tions contained  in  a  will  are  properly  con- 
sidered to  be  an  expression  by  the  testator  of 
his  intention  that  this  rule  is  not  to  apply. 
In  no  case  that  I  have  been  able  to  find  has 
the  mere  absence  of  any  direction  to  convert 
his  property  been  construed  to  mean  that  it 
should  be  enjoyed  in  specie  by  the  legatees  in 
succession ;   and  the  contrary  must  have  been 


decided,  though  not  expressly  so  stated,  in  John- 
son V.  Johnson  (2  Coll.  C.  C.  441).  There  are  several 
cases  in  which  the  court  held  that  the  rule  was 
excluded  where  the  testator  has  fixed  the  period 
of  conversion;  as,  for  instance,  where  he  has 
given  the  property  to  one  for  life,  and  after  the 
death  of  that  person  has  directed  the  property 
to  be  sold  and  divided  ; "  and  then,  after  referring 
to  one  or  two  cases  I  need  not  dwell  upon,  he 
says :  "  I  think,  therefore,  that  the  absence  of 
this  direction,"  that  is,  a  direction  to  convert, 
"  cannot  be  treated  as  an  expression  of  intention 
on  the  part  of  the  testator  that  his  property  was 
never  to  be  converted ;  it  would,  I  think,  be  un- 
reasonable if  it  was  so  held.  By  law  the  property 
must  be  converted;  a  testator  may  not  un- 
reasonably be  supposed  to  be  cognisant  of  that 
law,  and  to  have  given  no  direction  on  the  sub- 
ject because  he  may  have  supposed  that  it  would 
be  mere  surplusage  so  to  do.  Then  there  are 
two  cases  laying  down  the  general  rule.  One  of 
these  cases  is  Hinves  v.  Hinves  {ubi  sup.).  I  will  not 
read  the  passage,  but  it  refers  to  the  rule  of  the 
court  in  the  absence  of  any  expression  of  inten- 
tion. Then  come  these  words,  which  seem  to  be 
very  much  in  point,  at  3  Hare,  6]  1 :  "  But  if  the 
will  expresses  an  intention  that  the  property  as  it 
existed  at  the  death  of  the  testator  shall  be 
enjoyed  in  specie,  although  the  property  be  not, 
in  a  technical  sense,  specificaUy  bequeathed,  to 
such  a  case  the  rule  does  not  apply.  The  rule  is 
settled  with  sufficient  clearness.  The  difficulty 
only  arises  in  its  application  to  particular 
cases,  where  the  intention  of  the  testator  is 
expressed  with  more  or  less  distinctness. 
Then  in  Pickup  v.  Atkinson  {tibi  sup.)  the  same 
learned  judge  puts  it  very  shortly.  He  says 
(4  Hare,  62i$) :  "  Cases  calling  for  a  decision  on 
this  question  have  arisen  in  each  bi-anch  of  the 
court  within  the  la«t  few  years,  and  in  each 
branch  of  the  court  the  rule  appears  to  have  been 
stated  in  the  same  way.  If  the  will  manifests  an 
intention  that  the  general  residue  of  the  estate 
shall  be  enjoyed  by  different  persons  in  succes- 
sion, and  there  is  nothing  to  qualify  that  simple 
intention,  the  court,  in  order  to  effectuate  it, 
converts  so  much  of  the  testator's  estate  as  is  of 
a  perishable  nature  (under  which  head  leasehold 
property  falls)  into  investments  of  a  permanent 
kind."  And,  of  course,  although  he  does  not 
state  the  alternative,  it  converts  reversionary 
property  on  similar  principles.  Then  he  says: 
"  But  if  the  intention  of  the  testator  appears  to 
be,  that  the  first  taker  shall  enjoy  the  property  in 
that  state  in  which  it  exists  at  his  death,  the 
court  is  bound  to  give  effect  to  that  intention." 
I  take  it,  therefore,  that  it  is  clear  from  those  and 
numerous  other  cases  that  the  question  is  what 
the  testator  intends,  and  his  intention  must  be 
gathered  from  his  will.  He  has  a  right  to  say 
what  is  to  be  done;  and  intention  as  expressed 
or  to  be  deduced  from  the  terms  of  his  will  must 
be  followed.  But  if  he  has  given  no  direction  on 
the  subject,  then  the  court  has  a  rule  that  it 
applies.  Now,  looking  at  the  present  will,  the 
testator  first  of  all  devises  and  bequeaths  to 
certain  trustees  all  his  real  and  personal  estate, 
and  then  proceeds  to  declare  the  trusts.  It  is 
apparent  that  the  will  was  prepai-ed  by  someone 
who  was  more  familiar  with  Scottish  terms  than 
English,  but  there  is  no  difficulty  in  following  it. 
The  testator  says :  "  First,  my  trustees  shall  from 
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the  produce  of  mj  means  and  estate  paj  all  my 
jost  and  lawful  debts  and  funeral  expenses  and  the 
«zpen8e8  of  executing  the  trust."  His  means  and 
«8tate,  of  course,  denote  everything  of  which  he 
died  possessed.  It  was  said  that  this  was  to  be 
done  at  once,  and  points  to  an  immediate  conrer- 
aion.  But  the  expenses  of  executing  the  trusts 
«ould  not  all  be  disposed  of  in  the  first  instance, 
thejwould  continue  until  the  estate  was  wound-up. 
Then  the  next  is  this  :  [His  Lordship  read  the 
eecond  claiise  set  out  above  and  proceeded :] 
There  is  a  reference  there  to  an  actual  receipt  of 
what  is  produced  by  the  estate  as  it  stood.  The 
trustees  may  not  only  pay  it  orer  to  the  mother, 
but  may  allow  her  herself  to  receive  the  income 
that  it  produces,  letting  her  do  what  they  might 
do,  and  she,  of  course,  would  not  as  tenant  for  life 
have  power  to  convert  the  estate.  As  far  as  that 
clause  goes  it  looks  rather  against  there  being 
any  direction  that  anything  not  producing  income 
was  to  be  converted  in  order  that  the  proceeds 
might  produce  income,  but  I  think  it  deserves 
very  little  weight.  The  3rd,  4th,  and  5th 
clauses  direct  the  payment  of  legacies  amounting 
together  to  29,800{.  Then,  sixthly,  there  is  a 
direction  to  set  apart  a  sum  sufficient  to  provide 
Cor  an  annuity  of  bOl.  a  year;  and,  seventhly: 
THis  Lordship  read  the  7th  clause  above  set  out.] 
At  that  time  the  testator  was  plainly  contemplat- 
ing that  besides  the  legacies  ne  had  mentioned 
there  might  be  others  given  by  a  will  or  equiva- 
lent instrument  which  would  luive  to  be  paid  out 
ot  the  estate.  He  is  not,  therefore,  dealing  with 
this  sum  of  29,800{.,  as  it  was  suggested  he  is,  as 
&  sum  corresponding  with  the  vsuue  of  the  rever- 
sion which  would  fall  in  on  his  mother's  death, 
but  a  sum  which  he  contemplated  might  be 
increased  by  other  legacies  being  added  to  it.  It 
is  plain  also  that  at  this  point  he  is  contemplating 
a.  realisation  of  his  estate.  But,  in  my  opinion, 
realisation  there  means  the  conversion  of  the 
investments,  of  which  the  estate  then  consisted, 
into  money  for  the  purpose  of  paying  legacies 
and  paying  over  the  residue ;  and  the  use 
of  the  word  does  not  throw  any  light  on 
the  question  with  which  I  have  to  deal,  that 
is,  whether  this  reversion  ought  to  have  been 
converted  at  the  testator's  death.  Then  there  is 
a  direction  to  pay,  assign,  and  convey  the  pro- 
perty to  certain  persons  upon  charitable  trusts, 
which  I  need  not  read.  The  direction  is  not  to 
pay  over  certain  moneys,  but  to  pay,  assign  and 
convey  the  pi-operty.  Mr.  Everitt  says  that  may 
apply  to  real  estate  which  he  might  acquire  sub- 
sequently to  the  date  of  his  will.  It  certainly 
might  apply  to  that,  but  the  phrase  "  assign  and 
«onveT  "  seems  to  me  to  point  to  something  which 
is  to  be  the  result  of  no  conversion  taking  place 
because  it  could  not  apply  to  handing  over  the 
proceeds  of  sale.  Then  there  are  some  powers 
for  executing  the  trusts.  The  testator  says  :  "  I 
hereby  confer  on  my  trustees  the  following  powers 
and  privileges,  viz. :  with  power  to  my  trustees  to 
enter  into  the  possession  and  management  of  my 
said  estate  and  effects."  He  is  dealing  with  a 
trust  to  be  exercised  and  executed  by  the  trustees 
during  the  continuance  of  the  trust,  and  here  he 
nses  this  phrase,  "  of  my  said  estate  and  effects," 
which  is  the  same  phrase  which  he  used  in  the 
beginning  of  the  will  with  reference  to  what  it 
was  out  of  which  debts  and  funeral  expenses  are 
to  be  paid.     Then  he  goes  on  giving  power  to  the 


trustees  "to  enter  into  the  possession  of  and 
management  of  my  said  estate  and  effects,  and  to 
call,  sue  for,  uplift,  receive,  and  discharge  the 
rents  and  annual  profits  arising  from  the  same," 
and  to  make  titles,  and  so  on,  and  to  employ 
factors,  agents,  or  cashiers  "for  managing  my 
said  means  and  estate."  That  is  referring  to 
what  is  to  take  place  duiing  the  continuance  of 
the  trust.  Therefore  they  are  to  manage  here 
what  was  clearly  an  unconverted  estate,  the 
same  estate  which  was  described  at  the  begin- 
ning of  the  will.  Then,  further  on,  there  is  this 
power,  "  with  full  power  to  sell  and  dispose  of  all 
or  any  part  of  my  said  estate  and  effects  hereby 
conveyed,  and  that  either  by  public  roup  or  private 
bargain,  and  at  such  price  or  prices  as  they  may 
think  proper."  Then,  further  on,  tJiere  is  a  direc- 
tion as  to  the  securities  in  which  funds  may  be 
invested.  That  clause  seems  to  be  the  clue  to  the 
meaning  of  the  will  here ;  and  I  think  that  this 
power  given  by  the  testator  to  the  trustees  to 
sell  and  dispose  "  if  and  when  they  think  it  may 
be  expedient"  means  that  they  are  to  have  the 
power  of  selling  if  they  think  fit,  and  that,  if 
they  have  power  to  do  it  if  they  think  fit, 
they  necessarily  have  the  power  not  to  do 
it  unless  they  think  fit.  It  seems  to  me  upon 
the  authorities  that  there  are  several  cases  that 
show  that,  where  a  testator  has  intended  that 
a  conversion  is  to  take  place  at  some  time  or 
other  than  that  at  which  the  rule  of  the  court 
would  make  conversion  necessary,  he  has  dealt 
with  the  question  of  conversion,  and  the  rule  of 
the  court  has  no  application.  I  read  the  passage 
in  Morgan  v.  Morgan  (ubi  sup.)  in  which  tne 
Master  of  the  Rous  pointed  out  that  the  rule 
was  excluded  where  the  testator  has  fixed  .the 
period  of  conversion.  Now,  in  the  present  case 
he  has  not  fixed  it  in  that  sense,  but  he  has  given 
the  option  of  saying  when  the  conversion  is  to 
take  place  to  some  other  persons,  which  seems 
to  me  to  be  equally  effective  in  negativing  what 
is  called  the  rule  oi  the  court  which  would  require 
that  conversion  to  take  place  immediately,  or 
as  soon  as  possible  after  the  death  of  the  testator. 
No  doubt  in  the  illustration  given  in  Morgan  v. 
Morgan  (uhi  tup.)  a  time  is  fixed  as  at  the  death 
of  a  particular  person,  but  there  are  two  or  three 
cases  where  the  same  rule  has  been  applied  where 
a  particular  time  is  not  fixed.  One  of  them  was 
Alcock  V.  Sloper  (uhi  sup.).  [His  Lordship  read 
the  words  of  the  gift  in  that  case,  and  proceeded.] 
In  his  judgment  the  Master  of  the  Rolls  says, 
after  referring  to  Howe  v.  The  Earl  of  Dartmouth  .- 
"It  is  with  a  view  to  this  principle  that  the 
present  will  is  to  be  examined.  The  testator 
gives  the  residuary  estate  to  trustees  '  upon 
trust  to  permit  his  wife  to  receive  the  rents, 
profits,  dividends,  and  annual  proceeds  thei<eof 
for  her  own  sole  and  separate  use  during 
her  life.'  There  is  here  no  intimation  of  an 
intention  that  any  part  of  the  property  should  be 
immediately  converted  by  the  trustees,  but  the 
inference  rather  is  that  the  trustees  during  the 
life  of  the  wife  were  to  be  merely  passive ;  and 
the  term  dividends  has  reference  to  the  long 
annuities.  After  the  death  of  his  wife  he  directs 
his  trustees  to  sell  his  freehold  house  in  Oxford- 
street,  and  also  his  leasehold  houses,  by  auction. 
The  leasehold  houses,  like  the  long  annuities, 
were  a  wasting  property,  and  he  has  plainly 
expressed  his  intention  that  they  should  not  be 


Digitized  by 


Google 


434— Vol.  Lxxni.] 


THE  LAW  TIMES. 


[Dec.  7,  1885. 


Ohah.  Dit.] 


FaBITHAH  r.  MlLWABC  AND  GO. 


[Chan.  Div. 


sold  daring  the  life  of .  his  wife,  and  that  is 
maiufe8tl7  inconsistent  with  the  general  notion 
on  his  part  that  the  wasting  portion  of  his 
residuary  estate  was  immediately  to  be  conTorted. 
into  permanent  property."  Then  he  qaotes  the 
passage  in  the  will  directing  that  Mr.  Abbott 
shonld  be  employed  to  convert  the  property  and 
to  distribute  the  same,  and  says :  "  The  testator 
qould  not  have  meant  that  Mr.  Abbott  should 
convert  the  whole  of  his  property  after  the  death 
of  his  wife  if  he  had  intended  that  any  part  of  it 
should  be  converted  daring  her  life.  The  widow 
is,  therefore,  entitled  to  enjoy  during  her  life" 
what  P  not  tiie  income  of  the  leasehold  sad  free- 
hold houses  only,  but  the  income  of  the  other 
wasting  property,  viz.  the  long  annuities.  Then 
in  Burton  v.  Mount  {vJn  gup.)  there  was  a  general 
gift  of  tha  testator's  real  and  personal  estate, 
upon  trust  to  pay.  the  income  to  bis  son  for  life, 
and  after  his  death  for  his  children,  and  the 
testator  empowered  his  trustees, "  notwithstanding 
the  devise  and  bequest  of  his  freehold  and  lease- 
hold estates,  at  any  time  or  times,  or  from  time 
to  time  at  their  discretion,  to  make  sale  and 
dispose  of  the  freehold  and  leasehold  estates 
or  any  of  them  (except  as  therein  mentioned) 
by  public  auction  or  private  contract,"  and 
so  on.  Then  Knight  Bruce,  Y.C.  came  to 
the  conclusion  that,  as  there  was  this  discretion 
given  to  the  trustees  as  to  the  time  at  which 
they  were  to  sell,  it  was   inconsistent  with  the 

:  intention  of  the  testator  that  the  property  should 
be  sold  under  the  rule  of  the  court  immediately, 
and  he  decided  the  point  as  well  as  to  the  lease- 

.  holds,  as  to  the  long  annuities  in  favour  of  the 
tenant  for  life.  Again,  the  case  of  Be  SeweU 
{vbi  sup.)  which. was  cited  this  morning  seems  to 
me  to  be  exactly  in  point;  These  cases  seem  to 
me  to  show  that,  when  the  time  of  sale  is  fixed, 
^ther  by  reference  to  a  given  number  of  years 
after  the  testator's  death  or  to  the  falling  in  of 
a  life  or  anything  of  that  kind,  or  when  it  is  left 
to  the  discretion  of  somebody  else  to  say  when 
the  sale  is  to  take  place,  the  testator  has  by  his 
will  provided  for  the  sale,  and  therefore  there  is 
oo  rule  of  the  court  requiring  the  sale  in  a 
different  way  or  under  different  circumstances  to 
those  indicated  by  the  testator's  wilL  I  find  here 
a  direction  that  the  trustees  are  to  have  full 
power,  if  and  when  they  consider  it  expedient,  to 
sell  and  dispose  of  all  or  any  part  of  the  estate 
and  effects.  It  seems  to  me  that  that  gives  them 
a  discretion,  in  the  exercise  of  that  power,  to 
l^egulate  the  time  of  sale  which  is  inconsistent 
with  and  negatives  any  intention  that  the  court 
should  realise  the  reversion  in  the  way  in  which 
it  would  do  if  there  had  been  no  such  dii-ection. 
In  my  opinion,  therefore,  as  the  trustees  did  in 
fact  allow  the  reversion  to  remain  unsold,  the 
estate  oi  the  tenant  for  life  is  not  entitled  to  any 
part  of  the  proceeds  of  this  reversionary  interest 
now  that  it  has  fallen  into  x>ossession. 

Solicitors:  Freehfi-elds  and   Williams;  NichoU, 
Manisty,  and  Co. 


Aug.  6  and  IQ. 
(Before  Stikuno,  J.) 

FABMHAH  v.  MtLWAED  AND  CSo.  (a) 

Prcuitice  —  Parties  —  Action  iy  hmatic  —  Bank- 
ruptcy— Trustee  in  bankruptcy  added  as  defen- 
dant— Stay  of  proceedings — Order  XVI.,  r.  17; 
Order  XXV.,  r.  4r-Lunacy  Act  1890  (53  &  54- 
Vict.  c.  5),  ss.  117,  120— bankruptcy  Act  188S 
(46  .fc  47  Fic«.  c.  52),  s.  132. 
An  action  had  been  commenced  by  a  lunatic  by 
his  committee.  The  lunatic  was  subsequently 
adjudicated  a  bankrupt,  and  the  trustee  in  bank- 
ruptcy, having  declined  to  proceed  with  the 
action,  was,  on  the  (jtppUcation  of.  the  defendants, 
added  as  a  defendant  thereto. 
On  an  application  of  the  trustee  in  bankruptcy  for 

a  stay  of  proceedings  ; 
Held,  that  the  right  of  a  lunatic  to  bring  an  aetioiy 
vested  on  his  bankruptcy  in  his  trttstee ;  that  the 
trustee  having  declined  to  proceed  with  the  actiotir 
could  not  be  added  as  a  defendant  thereto  against 
his  will,  and  that  the  trustee  was  therefore 
entitled  to  have  tlie  action  stayed  as  against  hiut. 
Adjobbnbd  summons. 

On  the  5th  Aug.  18»3  W.  Famham  was  found 
a  lunatic  by  inquisition,  and  on  the  same  date  his 
wife,  Catherine  Famham,  was  appointed  his  com-, 
mittee. 

On  the  7th  Sept.  1893  an  action  was  commenced 
by  Catherine  Famham,  suing  in  her  own  name  and 
in  tbat  of  W.  Famham,  against  Milward  and  Co.^ 
who  had  acted  as  W.  Famham's  solicitors  and 
confidential  agents,  for  an  account  of  all  moneya 
received  and  paid  by  the  defendants,  Milward  and 
Co.,  for  or  on  his  account,  a  receiver  of  all  moneya 
oome  to  their  hands,  since  the  6tU  June.lSifS, 
damans  and  costs. 

On  the  17th  Nov.  1893  on  account  was  ordered 
to  be  taken  of  all  sums  of  money  come  to  the 
hands  of  the  defendants  as  the  late  solicitors  o£ 
the  plaintiff,  W.  Famham,  and  of  all  sums  paid 
or  advanced  by  the  defendants  to  or  for  thn  use 
of  the  plaintiffs. 

On  the  17th  March  1894  a  receiving  order  waa 
made  against  the  plaintiff,  W.  Famham,  and  on. 
the  19th  May  1894  he  was  adjudicated  a  bank- 
rupt. On  the  26th  May  1894  one  Norris  was 
appointed  trustee  in  the  bankruptcy. 

On  the  23rd  April  1895,  on  the  application  of 
the  defendants  Milward  and  Co.,  Stirling,  J.,  on 
the  authority  of  Be  Whatman;  Hoar  v.  Whatmari. 
(W.  N.  1889,  p.  213),  made  an  order  in  chambora 
giving  liberty  to  amend  the  writ  by  adding  Norris 
as  a  defendant  in  the  action,  and  directing  that  the 
taking  of  the  accounts  should  be  proceeded  with. 
The  writ  was  accordingly  amended  on  the  2nd 
May  1895. 

Tins  was  a  summons  taken  out  by  the  defendant 
Norris  on  the  15th  June  1895,  asking  that  all 
proceedings  in  the  action  might-  be  stayed  as 
against-him  on  the  ground  that  it  was  vexations. 

Subsequently  to  the  issue  of  this  summons 
the  defendant  attended  certain  applications  in. 
chambers  on  the  taking  of  the  account. 

B.  J.  Parker  for  the  summons. — The  sole  right 
of  action  being  now  vested  in  the  ti'ustee,  the 
bankrupt  cannot.continue  the  present  action: 

Jackfon  v.  yorth-'Eattem  iiailway  Company,  36 
L.  T.  Bep.  779  ;  5  Ch.  Div.  844; 

cai  Bepoited  by  W.  IviiicY  Cook.  Ksq.,  fivrtoter-u-lAW. 
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Warder  v.  Sounders,  47  L.  T.  Eep.  475  ;  10  Q.  B. 

Dir.  114: 
Selig  T.  Lion  and  Sun,  64  L.  T.  Bep.  79G;  (1891) 

1  Q.  B.  513 ; 
KMaway  t.  Bury,  66  L.  T.  Bep.  599  ; 
Rochfort  T.  Balterabij,    2  H.  of  L.  Cas.  388. 

On  these  anthorities  I  submit  the  trustee  was 
wronelj  added  as  a  party,  and  that  the  proceed- 
ings in  the  action  ought  to  be  stayed  as  against 
him. 

Willit  Bund  for  the  defendants  Milward  and 
Co. — The  trustee  was  pi-operly  added  as  a  party 
to  these  proceedings.  The  defendants  Milward 
and  Co.  are  perfectly  willing  to  account,  but  they 
ought  not  to  De  called  upon  to  do  so  twice. 

JSasiings,  Q.C.  and  Church  for  the  plaintiffs. — 
The  trustee  not  only  has  taken  part  in  the  pro- 
<<«edings  in  chambers,  but  he  has  asked  for  a 
statement  of  claim.  It  is  now  therefore  too  late 
for  him  to  make  the  present  application.  The 
cases  cited  by  the  other  side  were  not  those  of 
lunatic  banknipts,  and  do  not  therefore  apply. 
The  Lords  Justices  when  this  case  was  berore 
them  {Be  Famham,  73  L.  T.  Rep.  231;  W.  N. 
1895, 127)  expressed  great  doubt  whether  a  lunatic 
<!Ould  be  made  bankrupt.  The  trustee  can  only 
take  subject  to  the  lunacy  jurisdiction  of  the 
judge  in  lunacy  over  the  lunatic's  property.  This 
.action  therefore  having  been  brought  by  tne  direc- 
tion of  the  master  in  lunacy  the  court  ought  not 
to  stay  it  before  an  application  has  first  been 
made  for  that  purpose  to  the  lunacy  authorities. 
They  referred  to  the  Lunacy  Act  1890,  ss.  116, 
117,  and  120. 

R.  J.  Parker  in  reply. — No  doubt  where  the 
^elay  in  making  the  application  has  been  con- 
siderable the  court  will  i-ef  ase  to  act  under  Order 
XXV.,  r.  4: 

Crosi  T.  Earl  Hove,  62  L.  J.  342,  Ch. : 

Annual  Practice  1895,  p.  552. 

But  here  the  delay  was  very  small.  He  also 
xef  erred  to 

Re  PlenderleUh.  69  L.  T.  Bep.  325 ;  (1893)  3  Ch. 
332; 

Bankruptcy  Act  1883,  g.  132 ; 

Re  Jamet,  50  L.  T.  Bep.  471 :  12  Q.  B.  Div.  332 ; 

Re  Lee,  48  L.  T.  Bep.  193 :  23  Ch.  Div.  216. 

Cur.  adv.  vult. 

Aug.  10. — Stieling,  J.  stated  the  facts  and 
continued : — On  the  accounts  being  proceeded 
^th  in  chambers,  an  objection  was  raised  by  the 
defendants,  Milward  and  Co.,  that  they  were 
liable  to  be  sued  both  in  this  action  and  by  the 
tmstee  in  the  bankruptcy,  and  they  contended 
that  the  proceedings  should  not  be  continued 
-without  the  trustee  being  made  a  party.  He 
«leclised  to  prosecute  the  action;  and  then,  the 
matter  b^g  before  me  in  chambers,  I  was  asked 
to  allow  the  amendment  of  the  writ  by  making 
Jforris  a  defendant,  and  on  the  authority  of  Be 
h  hatman  (ubi  sup.)  I  thought  that  1  was  justified 
in  giving  leave  to  make  the  amendment.  Now 
I  am  perfectly  satisfied  that  I  was  wrong  in 
giving  that  leave.  In  truth.  I  misread  the  account 
of  HtuA  case  in  the  Weekly  Notes.  I  think  I 
ought  to  hare  inferred  from  the  report  there 
that  the  order  made  in  that  case  did  not  authorise 
proceedings  such  as  I  was  asked  to  permit  in 
the  present  case;  and  having  had  during  the 
urgnment  the  registrar's   book  produced  to  me 


I  am  satisfied  that  no  such  order  was  made. 
But  for  that  authority,  which  I  thought  that  in 
chambers  I  was  bound  to  follow,  I  should  not 
hav«  allowed  the  amendment.  On  the  23rd  April 
1895,  leave  having  been  given,  the  trustee  was 
added  as  a  defendant ;  thereupon  some  correspon- 
dence took  place  between  the  solicitors  of  the 
plaintiff  and  the  solicitors  of  Norris,  which  con- 
tinued down  to  the  2nd  May;  and  from  that 
fact  it  is  obvious  to  my  mind  that  Norris's 
solicitors  were  groping  about  to  discover  on  what 
gi-ound  he  had  been  added  as  a  defendant,  and 
they  pointed  out  that  he  should  be  sued  as  trustee 
in  the  bankruptoy,  which  had  not  at  first  been 
done,  and  that  the  writ  ought  to  be  amended 
by  indicating  the  relief  asked  against  him.  The 
writ  was  finally  amended  on  the  2ud  May,  and 
then  the  correspondence  closes.  Subsequently 
the  trustee  was  present  at  some  applications  at 
chambei's,  and  on  one  which  was  adjourned  to 
myself ;  but  ultimately  on  the  15th  June  he  took 
out  this  summons,  and  the  question  is  whether 
he  is  entitled  to  the  order  he  asks  for.  It  was 
admitted  by  counsel  for  the  plaintiffs  that  in  the 
case  of  a  sane  plaintiff  the  defendant  would  be 
entitled  to  the  order,  and  there  can  be  no  doubt 
that  that  would  be  so :  but  two  questions  were 
raised.  First  it  was  said  that  the  law  as  laid 
down  by  the  Court  of  Appeal  in  Jackson  v.  North- 
Eastern  Bailvoay  Company  [uhi  sup.)  and  other 
cases  applicable  to  the  case  of  a  sane  bankrupt 
was  not  applicable  in  the  case  of  a  lunatic ;  and. 
secondly,  that  by  reason  of  the  delay  the  tmstee 
was  precluded  from  the  relief  to  which  he  would 
otherwise  be  entitled.  Dealing  with  those  objec. 
tions,  I  must  first  consider  the  position  of  a 
lunatic  where  he  sues  in  this  court.  By  Order 
XVI.,  r.  17,  of  the  Rules  of  the  Supreme  Court 
1883,  it  is  prescribed :  "  Where  lunatics  and  persons 
of  unsound  mind  not  so  found  by  inquisition 
might  respectively  before  the  passing  of  the 
principal  Act  hare  sued  as  plaintiffs,  or  would 
have  been  liable  to  be  sued  as  defendante  in  any 
action  or  suit,  they  may  respectively  sue  as 
plaintiffs  in  any  action  by  their  committee  or 
nest  friend  according  to  the  practice  of  the 
Cbancei7  Division,  and  may  in  like  manner 
defend  any  action  by  their  committees  or  guardians 
appointed    for   that    purpose."     Therefore,    the 

f>ractice  which  is  now  followed  in  the  case  of  a 
unatic  plaintiff  is  the  same  as  formerly  existed  in 
the  Court  of  Chancery.  The  basis  of  that  pro- 
cedure, so  far  as  it  permitted  a  lunatic  to  sue  by 
a  next  friend,  was  clearly  stated  by  James,  L.J . 
in  the  well  known  case  of  BeaU  v.  Smith  (29 
L.  T.  Rep.  625 :  L.  Rep.  9  Ch.  85),  and  as  it  states 
a  principle,  I  will  read  a  few  words  from  the 
judgment.  He  says  (at  p.  91  of  L.  Rep.  9  Ch.) : 
"  The  law  of  the  Court  of  Chancery  undoubtedly 
is  that  in  certain  cases  where  there  is  a  person  of 
unsound  mind,  not  found  so  by  inquisition,  and 
therefore  incapable  of  invoking  the  protection  of 
the  conrt,  that  protection  may  in  proper  cases, 
and  if  and  so  far  as  may  be  necessary  and  propeir. 
he  invoked  on  his  behalf  by  any  person  as  his 
next  friend ;"  and  further  on  he  says :  "  it  is  to 
be  borne  in  mind  that  unsoundness  of  mind  gives 
the  Court  of  Chancery  no  jurisdiction  whatever. 
It  is  not  like  infancy  in  that  respect.  The 
Court  of  Chancery  is  by  law  the  guardian  of 
infante,  whom  it  makes  ite  wards.  The  Coort 
of   Chancery  is  not  the  curator  either  of   the 
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person  or  the  estate  of  a  person  rum  compos  meniit, 
whom  it  does  not  and  cannot  make  its  ward.  It 
is  not  by  reason  of  the  incompetency,  but  not- 
withstanding the  incompetency,  that  the  Court  of 
Chancery  entertains  the  proceedings.  It  can  no 
more  take  upon  itself  the  management  or  dis- 
position of  a  lunatic's  property  uian  it  can  the 
management  or  disposition  of  the  property  of  a 
person  abroad,  or  confined  to  his  bed  by  illness. 
The  court  can  only  exercise  such  equitable  juris- 
diction as  it  could  under  the  same  circumstances 
have  exercised  at  the  suit  of  the  person  himself, 
if  of  sound  mind."  That  is  a  clear  statement  of 
the  jurisdiction  exercised  by  the  court  in  a  case 
where  a  lunatic  is  the  plaintifE,  and  though  the 
remarks  were  directed  to  a  case  where  a  lunatic 
is  siung  by  a  next  friend,  they  are  equally  applic- 
able to  a  case  where  he  is  suing  by  a  committee. 
There  is  a  difference  in  the  practice  in  the  two 
cases,  because  from  an  early  period  it  has 
been  held  that  where  a  lunatic  sues  by  a 
committee  the  proper  practice  is  that  the 
committee  should  be  added  as  a  co-plaintiff. 
That  was  laid  down  in  Fuller  v.  Lance  (Ch. 
Cas.,  Fart  I.,  18,  19)  in  the  reign  of  Charles  II. 
The  reason  for  this  distinction,  I  apprehend,  is 
this,  that  a  committee  being  instructed  by  law, 
under  the  authority  of  the  Crown,  with  the  care, 
management,  and  disposition  of  the  lunatic's 
affairs,  he  is  in  a  position  to  receive  and  give  a 
good  discharge  for  property  recovered  in  an 
action  brought  by  the  lunatic,  whereas  a  next 
friend,  who  simply  intervenes  and  invokes  the 
jurisdiction  of  the  court,  would  not  be  in  a  position 
to  do  so;  but  otherwise  the  principles  which 
govern  the,  procedure  in  actions  bronght  by 
lunatics  are  the  same  in  each  case.  It  follows 
that  the  lunatic  having  been  adjudicated  a  bank- 
rupt, and  that  adjudication  being  binding  on  me, 
the  right  of  action  which  at  the  commencement  of 
the  proceedings  was  vested  in  him  has  now  by  law 
become  vested  in  his  trustee;  and  though  the 
committee  may  sue  in  the  name  of  the  lunatic  and 
in  his  own  name,  and  enforce  rights  of  action 
which  are  vested  in  the  lunatic,!  can  find  no 
authority,  and  on  principle  it  seems  to  me  to 
be  wrong,  that  he  should  be  permitted  to  enforce 
a  right  of  action  which  by  due  process  of  law  I 
assume  to  have  become  vested  in  someone  else, 
and  to  have  ceased  to  be  the  right  of  the  lunatic. 
In  substance,  the  committee  has  a  right  to  protect 
the  property  and  enforce  the  righte  of  the  lunatic, 
but  his  functions  cease  when  the  property  and 
righte  are  vested  in  someone  else.  In  support  of 
the  plaintiff's  view,  the  case  of  Be  Famham  (ubi 
gup.),  a  case  which  arose  in  this  lunacy  was  cited ; 
and  I  hare  read  and  studied  the  judgments 
delivered  by  the  Lords  Justice  in  that  case.  The 
case  was  a  remarkable  one.  Part  of  the  property 
of  the  lunatic  consisted  of  a  considerable  amount 
of  plate  which  had  been  deposited  in  coui-t  in  the 
lunacy  prior  to  the  application  which  I  am  now 
about  to  mention.  Being  in  court,  the  trustee, 
Norris,  sought  to  have  it  delivered  up  to  himself, 
on  the  groimd  that  the  legal  title  to  it  was  vested 
in  him.  The  question  was  raised  and  left  open, 
whether  a  lunatic  could  be  adjudicated  a  bank- 
rupt. The  Lords  Justices  assumed  for  the 
purposes  of  their  decision  that  the  adjudication 
was  valid,  though  they  expressed  some  doubt  on 
the  subject.  The  way  in  which  the  case  was 
dealt  with  is  shown  by  the  judgment  of  Liudley, 


L.J.,  who  says:  "Assuming  that,  Mr.  Swinfen 
Eady  says  that  everything  follows  in  his  favour, 
and  that  the  court  ought  to  direct  this  plate  to  be 
handed  oyer  to  the  trustee  in  bankruptey.  Bat 
it  has  been  pointed  out,  and  I  think  very 
properly,  that,  inasmuch  as  this  lunatic  was 
adjudicated  a  bankrupt  some  time  after  ho 
was  found  a  lunatic  by  inquisition,  the  trustee  in 
bankruptey  must  take  subject  to  the  powers  of  the 
judge  in  lunacy  conferred  by  the  Lunacy  Act 
1890.  Secte.  117  and  120  of  the  Lunacy  Act  1890 
vest  in,  or  confer  upon  the  judge  in  lunacy 
various  powers,  among  other  powei-s  to  apply  the 
estate  of  a  lunatic  in  discharge  of  his  debte. 
Although  I  believe  it  is  perfectly  well  settied  that 
a  lunatic  can  be  adjudicated  a  bankrupt  under 
the  direction  of  the  committee  acting  under  the 
order  of  the  judge  in  lunacy,  yet  there  is  a  ques- 
tion whether  he  can  be  validly  adjudicated  apart 
from  that  direction.  Now,  supposing  that  the 
trustee  tekes,  subject  to  the  statutory  powers,  the 
main  point  in  Mr.  Eady's  argument  is  answered. 
And  r  think  that  Mr.  Warrington  was  quite  right 
in  saying  that,  whatever  may  be  true  of  the  actual 
vesting  of  the  property  in  the  trustee,  it  does  not 
follow  that  the  trustee  may  take  the  property 
which  is  so  vested  in  him,  except  subject  always 
to  the  jurisdiction  which  has  accrued  before  the 
bankruptey  to  the  judge  in  lunacy  under  the 
inquisition.  I  think  that  that  is  a  good  answer 
to  his  argument  so  far  as  it  goes."  The  Lords 
Justices  did  not  dispute  that  the  property  and 
the  legal  right  to  it  was  vested  in  the  trustee  in 
bankruptey ;  but  they  laid  it  down  that  they  had, 
as  it  were,  a  higher  power  and  could  direct  the 
application  of  the  property.  How  far  that  may 
apply  here  it  is  not  for  me  to  say ;  but  I  have 
read  the  sections  of  the  Lunacy  Act  1890,  which 
were  referred  to  in  the  judgmente,  and  the  judg- 
ments themselves,  with  great  care,  and  it  does 
not  seem  to  me  that  they  go  to  this,  that  the 
committee  can  bring  an  action  to  assert  a 
right  which  is  vested  in  the  trustee  in  bankruptcy 
of  a  lunatic.  I  do  not  think  it  was  intended  that 
the  decision  should  go  so  far  as  that ;  so  it  follows, 
to  my  mind,  that  the  defendant  Norris  is,  on 
principle,  entitled  to  the  order  he  asks  for.  It 
only  remains  for  me  to  deal  with  the  question  of 
delay.  It  must  be  borne  in  mind  that  the  amend- 
ment was  sanctioned  by  the  judge  in  person,  and 
the  proceedings  in  the  action  had  been  sanctioned 
by  the  master  in  lunacy.  The  question  raised  is 
one  of  some  novelty,  and  I  think  that  under  the 
circumstances  the  trustee  has  not  come  too  late 
to  obtain  relief,  and  he  shall  not  be  prejudiced,  as 
far  as  obtaining  relief  goes,  by  his  having  attended 
the  proceedings  to  settie  the  accounte.  It  may 
be  that  he  would  be  precluded  from  raising  the 
objection  if  it  did  not  go  to  the  root  of  the  pro- 
ceedings. The  proceedrngs,  however,  are,  in  my 
opinion,  entirely  wrong,  and  can  only  be  set  right 
by  making  the  trustee  a  co-plaintiff.  He  declinos 
to  allow  that  to  be  done ;  and  I  think  that,  under 
the  circumstances,  he  is  not  too  late,  and  his 
application  should  be  acceded  to,  and  the  action 
stayed  as  against  him ;  but,  at  the  same  time,  I  do 
not  think  that  this  is  a  case  for  giving  any  coste. 

Solicitors:  Field,  Boscoe,  and  Co.,  for  Deane 
and  Hands,  Loughborough ;  Spencer  Whitehead  ; 
Prior,  Chureh,  and  Adams. 
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July  23  and  Nov,  5. 
(Before  Stiblino,  J.) 
Oabteb  v.  Caetee.  (a) 
ifarried    woman — Declaration  of  trust  bi/  deed 
admowledged — Copyholds — Effect  of  declaration 
upon — "  Viaposition  " — Fines  and  Recoveries  Act 
(3*4Trta.4,c.74),«.  77. 

A  detiaraUon  of  trust  6y  a  married  woman  of 
copyholds  of  tohieh  she  is  tenant  on  the  rolls 
by  deed  acknowledged  under  the  Fines  and 
Iteeoveriet  Act  binds  the  copyholds  in  the  hands 
of  her  customary  heir. 

A  married  woman  may  create  a  trust  of  her  non- 
separate  copyholds  by  deed  acknowledged  under 
the  Fines  and  Beeoveries  Act  with  the  concur- 
rence of  her  httsband. 

A  dedaration  of  trust  is  a  "  disposition  "  withiii 
sect.  77  of  the  Fines  and  Recoveries  Act. 

Tbiai.  op  action. 

By  a  post-nuptial  indentnre  of  settlement 
dated  the  iind  Jan.  1878  and  made  between  James 
Garter  and  Susannah  Carter  his  wife  of  the  one 
part,  and  J.  L.  Sayers  and  £.  Sayers  of  the  other 
part,  after  reciting  that  certain  copyholds  situate 
in  West  Tarring  in  the  connty  of  Sussex  had 
been  devised  to  the  said  Susnnnah  Carter,  and 
that  she  had  been  duly  admitted  tenant  thereof, 
and  that  certain  f  i-eeholds  had  been  conveyed  to 
her,  Susannah  Carter  and  her  husband  conveyed 
to  J.  L.  Sayers  and  £.  Sayers  the  said  freehold 
hereditaments  upon  the  trusts  thereinafter  de- 
clared. And  James  Carter  covenanted  with  the 
said  J.  L.  Sayers  and  £.  Sayers  that  be  would, 
when  required  so  to  do,  at  the  cost  of  the  said 
tm&t  estate  concur  with  Susannah  Carter  and  all 
other  necessary  parties  in  sunendering  into  the 
hands  of  the  lord  of  the  manor  of  Tarring  a 
certtun  piece  of  land  within  the  manor  to  which 
Susannah  Carter  bad  been  admitted  as  devisee 
under  a  certain  will  to  the  use  of  the  trustees, 
their  heirs,  and  assigns,  to  the  intent  that  they, 
their  heirs,  or  assigns  should,  when  admitted 
thereto,  hold  the  same  upon  the  trusts  and  with 
and  subject  to  the  powers  and  provisions  therein- 
after declared  concerning  the  same.  And  it  was 
agreed  and  declared  that  in  the  meantime,  and 
until  the  premises  should  be  suirendered  in  pursu- 
ance of  the  covenant  thereinbefore  contained, 
Susannah  Carter  and  her  heii-s  should  stand 
seised  and  hold  the  premises  upon  the  aforesaid 
trusts,  and  with  and  subject  to  the  aforesaid 
powers  and  provisions,  or  as  near  thereto  as 
circumstances  would  admit.  The  trusts  were  for 
such  pei-son  or  persons,  and  for  such  purposes  as 
Susannah  Garter  should,  whether  covei-t  or  sole, 
by  deed  or  will  appoint,  and  in  default  of  or 
subject  to  such  appointment,  to  pay  the  rents  and 
income  of  the  trust  premises  to  Susannah  Carter 
during  her  life  for  her  separate  use,  and  after  her 
decease,  to  James  Carter,  if  he  should  survive 
her,  during  his  life,  and  after  the  decease  of  the 
survivor  of  them  to  sell  the  hereditaments  and 
hold  the  residue  of  the  monies  to  arise  from  such 
sale  in  trust  for  such  of  the  childi-en  of  James 
and  Susannah  Carter  as  should  be  living  at  the 
decease  of  the  survivor  of  them,  and  if  more 
than  one  in  equal  shares.  The  settlement  was 
executed  by  all  parties,  and  duly  acknowledged  by 
Susannah  Carter. 

(■)  Baported  by  W.  Ivnur  Cook,  Eiq.,  Bwrltter-ai-Ijkw. 


Susannah  Carter  died  on  the  20th  Nov.  1884 
without  having  exercised  the  power  of  appoint- 
ment given  her  by  the  settlement. 

James  Cai-ter  died  on  the  24th  Oct.  1892. 

The  copyhold  hereditaments  were  never  sur- 
rendered to  the  use  of  the  trustees,  and 
Susannah  Carter  continued  tenant  on  the  rolls  of 
the  manor  till  her  death. 

At  the  death  of  James  Carter  there  were  five 
children  of  the  marriage  living,  all  of  whom  were 
females.  There  had  been  one  son  only,  but  he  had 
died  before  Susannah  Carter,  leaving  an  only  son 
Alfred  James  Carter,  an  infant  of  a  tout  seventeen 
years,  who  on  the  8th  May  1894  had  been  admitted 
tenant  by  his  guardian  as  the  customary  heir  of 
Susannah  Carter. 

This  was  an  action  brought  by  the  daughters 
of  James  and  Susannah  Carter  against  the 
trustees  of  the  settlement  of  1884,  and  A.  J. 
Carter  for  the  execution  of  the  trusts  of  the 
settlement;  and  for  a  declaration  that  the 
defendant  A.  J.  Carter  was  a  trustee  of  the  copy- 
holds for  the  plaintiffs,  and  the  question  raised 
was  whether  the  defendant  A.  J.  Carter  was 
bound  by  the  trusts  of  the  settlement. 

The  steward  of  the  manor  had  given  evidence  to 
the  effect  that  there  was  no  custom  of  the  manor 
which  required  the  lord  of  the  manor  to  take 
notice  of  trusts;  and  consequently  the  deed  of 
1878  coidd  not  be  entered  on  tht  court-rolls. 

Robertson-Maedoiiald  for  the  plaintiffs. — ^The 
declaration  of  trast  in  the  settlement  of  1878  is 
binding  on  the  defendant  Carter.  In  that  settle- 
ment there  was  no  covenant  to  surrender  by  the. 
tenant  on  the  court  rolls,  but  the  parties  i-elied  on 
the  declaration  of  trust.  Althoneh  that  deed 
was  voluntary,  yet  where  a  trust  has  oeen  actually 
created  the  court  will  enforce  it :  (May  on  Volun- 
tary Dispositions,  2nd  edit.  pp.  404 :  439  ct  seq.) 
A  declaiution  of  tnist  of  copyholds  by  a  man  or 
by  a  feme  sole  is  good,  and  binds  the  copyholds  in 
the  hands  of  the  customai-y  heir : 

Steele  v.  Waller,  3  L.  T.  Bep.  74  ;  28  Beav.  i66. 

A  married  woman  can  create  a  trust  of  freeholds 
by  deed  executed  in  accordance  with  sect.  77  of 
the  Fines  and  Recoveries  Act.  This  is  shown  by 
the  practice  of  conveyancers.  I  rely  on  sect.  77 
of  the  Act  as  enabling  a  married  woman  also 
to  create  a  trust  of  her  non-separate  copyholds. 
That  section  applies  to  copyholds  in  every  case, 
except  where  the  married  woman  could  have 
effected  her  object  before  the  Act  by  a  surrender, 
with  the  concurrence  of  her  husband.  In  the 
present  case  the  object  of  Mrs.  Carter  was  to  have 
the  legal  estate  vested  in  herself  as  trustee  durine 
her  life,  and  after  the  death  of  the  survivor  ot 
herself  and  her  husband  to  have  the  property 
sold.  This  object  could  not  have  been  effected  by 
a  surrender.  A  lord  of  a  manor  is  not  compellable 
to  accept  a  surrender  declaring  any  trusts,  unless 
there  is  a  special  custom  requiring  him  to  take 
notice  of  trusts,  and  there  is  evidence  that  in  the 
manor  of  which  these  copyholds  are  held  there  is 
no  such  custom.  A  declaration  of  trust  is  a 
"  disposition"  within  the  meaning  of  sect.  77  of 
the  Fines  and  Recoveries  Act ;  the  construction  of 
that  section  is  dealt  with  in  Crofts  v.  Middieton. 
(27  L.  T.  Rep.  0.  S.  114 ;  8  De  G.  M.  &  G.  192,  at 
p.  212)  and  Pride  v.  Bubb  (25  L.  T.  Rep.  890; 
L.  Rep.  7  Cb.  64).  The  proviso  at  the  end  of  the 
section  was  only  intended  to  preserve  the  rights 
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of  the  lords  of  manors  in  respect  of  legal  sur- 
renders, and  to  prevent  them  Deing  deprived  of 
their  fines.  On  the  cases  and  on  the  general  law.  I 
submit  that  the  defendant  Carter  is  bound  by  the 
declaration  of  trust  contained  in  the  settlement 
of  1878. 

W.  D.  BawUns  for  the  defendant  Carter. — The 
object  of  Susannah  Carter  could  have  been 
«fEected  by  a  surrender  to  the  trustees,  their  ad- 
mittance, and  a  declaration  of  trust  by  them 
«ither  on  the  court  rolls  or  not.  [Stibling,  J. — 
If  a  married  woman  does  not  wish  to  surrender 
but  to  be  herself  a  trustee,  why  may  sh*!  not  effect 
her  object  P]  That  is  impossible.  [SxiBLiNa,  J. 
— Ton  have  to  come  within  sect.  77,  and  show  it 
«an  be  effected  by  a  surrender.]  A  married 
woman  cannot  do  it  at  all.  She  could  not  before 
the  Fines  and  Recoveries  Acts  have  effectually 
executed  a  declaration  of  trust  so  as  to  bind  her 
heir.  She  could  not  before  the  Act  have  dis- 
posed of  her  equitable  interest  in  copyholds. 
Sect.  90  of  the  Act  provides  for  the  surrender  of 
equitable  estates  in  copyholds.  The  Act,  it  is 
true,  is  an  enabling  Act,  but  the  procedure  thereby 
prescribed  must  be  strictly  followed : 

Cahill  V.  Cahill,  49  L.  T.  Bep.  605  ;  8  App.  Cas. 
420,  428. 
This  is  a  voluntary  settlement ;  the  plaintiffs  are 
not  within  the  marriage  consideration,  and  conse- 
quently the  court  will  not  interfere  in  their 
favour.  A  declaration  of  trust  is  not  a  "  dis- 
position "  within  sect.  77  of  the  Fines  and  Re- 
ooveries  Act : 

Oreen  v.  Paterson,  54  L.  T.  Eep.  738;  32  Ch. 
Div.  95. 
That  Act  does  not  extend  to  any  copyholds  of 
•which  the  married  woman  was  legal  owner.  If  a 
maried  woman  could  have  disposed  of  the  pro- 
perty without  using  the  machmery  of  the  Act, 
then  sect.  77  does  not  apply.  [Stieung,  J. — 
The  lord  of  the  manor  would  not  be  bound  by  a 
declaration  of  trust.]  Yes,  if  he  permitted  the 
declaration  to  be  enrolled  on  the  books  of  the 
manor :  ( Watkins  on  Copyholds,  4th  edit.,  vol.  1, 
p.  272.)  [Stiblino,  J.  —  Supposing  a  .  simple 
declaration  of  trust  were  intended,  could  that  be 
done  ?  A  declaration  of  trust  is  a  "  disposition  "  of 
copyholds  within  sect.  77  just  as  much  as  a  declara- 
tion of  trust  as  to  freeholds.]  It  has  never  been 
decided  that  a  married  woman  cfan  make  a  valid 
declaration  of  trusts  as  to  freeholds.  Crofts  v. 
.Middieion  (t(6t  atcp.)  was  a  case  of  contract.  The 
defendant  Garter,  who  is  tenant  on  the  court 
rolls,  has  the  legal  estate,  and  there  has  been 
nothing  to  take  it  from  him.  The  case  comes 
within  the  proviso  to  sect.  77  of  the  Fines  and 
IBeooveries  Act. 

B.  B.  Swan  for  the  trustees. 

Robertson- Maedonald  in  reply.  —  A  mamed 
•woman  could  before  the  Fines  and  Recoveries 
Act  dispose  of  her  equitable  estate  in  copyholds 
by  a  common  recovery  {Pullen  v.  Lord  Middleton, 
S  Mod.  483) ;  and  can  do  bo  now  not  only  under 
sect.  90.  but  also  by  an  acknowledged  deed: 
(Elton  on  Copyholds,  2nd  edit.,  p.  93.)  Oreen 
y.  Paterson  {ubi  sitp.)  is  distinguishable.  That 
case  only  decided  that  a  declaration  of  trust  was 
not  a  disposition  of  lands  'within  sects.  15  and  40 
of  the  Fines  and  Recoveries  Act  sufficient  to  bar 
un  estate  tail. 

Cur.  adr.  rult. 


Nov.  .). — Stiblino,  J.  stated  the  facts  and  con- 
tinued : — The  deed  of  1878  was  purely  voluntary. 
An  effectual  disposition  of  property  may  be  made 
without  consideration  in  two  ways,   as  is   well 
shown  by  Jessel,  M.R.  in  Richards  v.  Delbridge 
(L.  Rep.   18  Eq.  11).      He  states  it  thus :    "  A 
man  may  transfer  his  property,  without  valuable 
consideration,  in  one  of  two  ways;  he  may  either 
do  such  acts  as  amount  in  law  to  a  conveyance  or 
assignment  of  property,  and  thus  completely  divest 
himself  of  the  legal  ownership,  in  which  case  the 
person  who  by  those  acts  acquires  the  property 
takes  it  beneficially,  or  on  trust,  as  the  case  may 
be ;  or  the  legal  owner  of  the  property  may,  by 
one  or  other  of  the  modes  recognised  as  amounting 
to  a  valid  declaration  of  trust,  constitute  himself 
a  trustee,  and,  •without  an  actual  transfer  of  the 
legal  title,  may  so  deal  'with  the  property  as  to 
deprive  himself  of  its  beneficial  ownerslup,  and 
declare  that  he  will  hold  it  from  that  time  forward 
on  trust  for  the  other  person."    To  my  mind  it  is 
plain  that  the  draftsman  of  this  deed  waa  a'ware 
of  the  law,  and  intended,  so  far  as  related  to  copy- 
holds, to  avail  him  self  of  the  second  mode  of  disposi- 
tion refeiTed  to  by  the  Master  of  the  Rolls  in  that 
case.    The  question  is,  has  he  effectively  done  so  ? 
Mrs.  Carter  never  divested  herself  of  the   legal 
ownership  of  the  property ;    but  she  did  by  the 
deed  of  1878  declare  herself  a  trustee  of  it;  and  if 
she  had  been  at  that  date  a,  feme  sole,  I  think  that 
the  trusts   thereby  declared   would   have    been 
binding  on  her  heir.    She  was,  however,  under 
coverture ;    and  the  question   which  I  have   to 
decide  reduces  itself  to  this,  whether  a  married 
woman,  tenant  on  the  rolls  of  copyholds,  can  by 
deed  acknowledged  under  the  Fines  and  Recoveries 
Act  effectually  declare  herself  a  trustee  of  those 
copyholds.    The  answer  depends  on  sect.  77  of 
the  Act.     It  is  thereby  provided  that  "after  the 
3l8t  Deo.  1833  it  shall  be  lawful  for  every  married 
woman,  in  every  case  except  that  of  being  tenant 
in  tail,  for  whicb  provision  is  already  made  by  this 
Act " — it  is  material  to  bear  in  mind  that  excep- 
tion for  reasons  which  I  will  state  presently — "  by 
deed  to  dispose  of  lands  of  any  tenure,  and  money 
subject  to  be  invested  in  the  purchase  of  lands, 
and  also    to    dispose  of,  release,   surrender,   or 
extinguish  any  estate  which  she  alone,  or  she  and 
her  husband  in  her  right,  may  have  in  any  lands 
of  any  tenure,  or  in  any  such  money  as  aforesaid, 
and  eJso  to  release  or  extinguish  any  power  which 
may  be  invested  in,  or  limited,  or  reserved  to  her 
in  regard  to  any  lands  of  any  tenure,  or  any  such 
money  as  aforesaid,  or  in  i-egard  to  any  estate  in 
any  lands  of  any  tenure,  or  in  any  such  money 
as  aforesaid,  as    fully    and    effectually    as    she 
could  do  if  she  were  a  feme  sole ;  save  and  except 
that  no  such  disposition,  release,  surrender,  or 
extinguishment  shall  be  valid  and  effectual  unless 
the  husband  concur  in  the  deed  by  which   the 
same  shall  be  effected,  nor  unless  the  deed  be 
acknowledged  by  her  as  hereinafter  directed."     I 
stop  there  for  a  moment,  and  will  consider  the 
proviso  to  the  section  later.    The  requirements  of 
the  Act  to  a  disposition  by  a  matriea  woman  ai« 
that  it  should  be  by  deed,  that  it  should  be  con- 
curred in  by  the  husband,  and  acknowledged  by 
the  wife  in  the  manner  required  by  the  Act.  Witi 
all  these  requirements  the  deed  of  1878  complies. 
The  first  question  which  arises  on  this  enactment 
is,  whether  a  declai-ation  of  trust  is  a  disposition  ? 
I  The  words  "  dispose  "  and  "  disposition  "  in  the 
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Finee  and  Recoveries  Act  are  not  technical  words, 
but  ordinary  English  words  of  wide  meaning,  and, 
where  not  limited  by  the  context,  those  wokIs  are 
sufficient  to  estend  to  all  Acts  by  which  a  new 
interest  (legal  or  equitable)  in  the  property  is 
effectually  created.    A  declaration  of  trust  on  the 
part  of  a  feme  sole,  whereby  she  effectually  parts 
with  the  entire  equitable  interest  in  property  of 
which  she  remains  legal  owner  certainly  appears 
to  me  to  be  a  disposition  in  equity  of  that  pro- 
pertT.    That  is  borne  out  by  the  decision  of  Lord 
Hatherley  in  Pride  v.  Bubb  (uH  ««p.)-    There  the 
question  arose   on    a    separation  deed  whether 
tlie  effect  of  it  was  to  impose  upon  real  estate 
of     which    a   married    woman   was    the   owner 
the  incident  of  its  being  for  her  separate  use. 
There  was  a  recital  in   the  deed  from  which  it 
appeared  that  such  was  the  intention,  but  it  no- 
where contained  any  express  conveyance  of  the 
legal    estate    by   the    married    woman.      Lord 
Hatherley  said :  "  Kow  the  object  of  this  deed  is 
clearly  to  place  this  lady,  with  reference  to  all 
her    real   property  whatsoever    and  whensoever 
acquired,  in  exacuy  the  same  position  as  if  she 
had  no  hnsband  at  all;  in  other  words,  to  give 
her  the  whole  of  the  property  to  her  separate 
use.     U  that  had  been  so  limited  by  a  deed  made 
anterior  to  her  marriage,  nobody  disputes  that 
the  case  would  come  precisely  within  the  doctrine 
laid  down  by  Lord  Westbury  in  Taylor  v.  Meads 
(12  Ij.  T.  Bep.  6;  34  L.  J.  203,  Ch.),  that  she 
would  hold  as  a  feme  sole  and  be  able  to  make  a 
will, 'the  husband  being  placed  out  of  the  way. 
And  I  apprehend  that  by  a  deed  duly  executed, 
in  which  her  husband  concuired,  the  whole  of 
her  property  might  be  placed  in  that  position 
without  I  any  actual  conveyance  or    assignment, 
vnd  simply  by  the  agreement  pf  the  husband, 
who     is    the    only    person    concerned    in    the 
matter.     In    this    deied    it    is  recited    that  for 
valuable  consideration  the  husband  had  agreed 
with   his  wife  to    abandon    all    authority   over 
her  property.and  to  give  her  full  power  of  dis- 
position over  it  as  if  she  were  sole.    Then  he 
covenants,  and  she  makes  a  declaration  to  the 
same  effect;  and  as  both  present  and  future  pro- 
perty was  to  be  included,  it  is  impossible  to  hold 
that  this  reversion  expectant  on  her  life  estate  is 
not  to  be  considered  as  within  the  meaning  of  the 
deed.     I  am  quite  satisfied  that  the  observations 
in  Croftt  v.  Middleton  {nhi  sup.)  with  reference 
to  the  statute  which  enables  the  husband  and 
wife  to  deal  with  her  estate  as  they  think  fit,  were 
intended  to  displace  the  notions  which  I  had 
expressed  as  to  the  effect  of  a  mere  contract." 
It  was   said,    however,    that    the   contrary  was 
decided  in  Green  v.  Faterson  (uhi  sttp.),  which  was 
a  decision  binding  upon  me.    That  case,  so  far  as 
it  is  material  to  the  present,  related  to  copyholds 
of  which  a  married  woman  was  tenant  in  tail; 
and  tenancies  in  tail  are  expressly  excluded  from 
the  operation  of  sect.  77  of  the  Fines  and  Becove- 
lies'  Act,  and  depend  on  the  prior  sects.  15  and  40. 
It  is  quite  true  that  sect.  15,  by  which  a  tenant  in 
tail    was    empowered   to    dispose    of   the  lands 
entsdled,  uses  the  word  "dispose,"  which  is  used 
again  in  sect.  77  ;  but  sect.  M)  limits  the  mode  of 
disposition  by  enacting  that  every  disposition  of 
lands  under  the  Act  by  a  tenant  in  tail  thereof 
should  be  effected  by  eome  one  of  the  assurances 
(not  being  a  will)  by  which  such  tenant  in  tail 
could  have  made  the  disposition  of  his  estate,  if 


his  estate  were  an  estate  at  law,  in  fee  simple 
absolute ;  and  no  disposition  by  a  tenant  in  tail 
resting  only  in  contract  should  be  of  any  force  at 
law  or  in  equity  under  the  Act.    The  effect  of  that 
is  that  the  mode  of  disposition  to  bar  an  estate  tail 
is  limited  to  such  an  instrument  inter  vivos  as 
would  be  effectual  to  pass  a   legal  estate  in  fee 
simple.    A  mere  declaration  of  trust,  of  course, 
could  not  pass  a  legal  estate ;  and  consequently  I 
entirely  agree,  if  I  may  be  allowed  to  sa^  so,  in 
the  decision  of  the  Court  of  Appeal  in  Green  v. 
Faterson  (ubi  sup.)  that  a  mete  declaration  of 
trust  could  not  bar  an  estate  tail.    The  language 
of  Fnr,  L.J.  might,  no  doubt,  admit  of  a  wider 
meaning,  and  that  is  what  is  relied  upon.     He 
says:  "In  the  first  place,  the  statute  requires  that 
the  instrument  to  oar  the  estate  tail  shall  be  a 
disposition,  and  I  find  in  this  case  notbing  like  a 
disposition.    It  is  a  mere  declaration  of  trust  by 
the  lady."     Those  words  taken  literally  would 
seem  to  indicate  an  opinion  that  a  mere  declara- 
'  tion    of   trust  was  not   a    sufficient   disposition 
within  the  Fines  and  Recoveries  Act ;  but  I  think 
that  they  ought  to  be  read  as  applying  only  to  the 
point  then  a«tually  calling  for  decision,  and  not 
as  intended  to  affect  the  construction  of  sect.  77, 
which  was  not  then  under  consideration  by  the 
court,  and  all  the  more  so  as  I  observe  that  Pride 
V.  Bubb  {ubi  sup.)  was  not  cited  to  the  court  in 
argument.     In   sect.   77  I    find    nothing    which: 
requires    the    disposition  to   be  made    Dy  such 
an   assurance    as    is    required    by  sect.   40.     It 
is    next   contended    that    the   transaotion   f^lls 
within    the    concluding    proviso    of    sect.     77, 
which    is    this :    "  Provid«i    always,    that    this 
Act  shall  not  extend  to  lands  held  by  copy  of 
oourt-Toll  of  or  to  which  a  married  woman,  or  she 
'  and  her  husband  in  her  right,  may  be  seised  or 
entitled  for  an  estate  at  law,  in  any  case  in  which 
any  of  the  objects  to  be  effected  by  this  clause 
'  could  before  tiie  passing  of  this  Act  have  been 
effected  by  her,  in  concurrence  with  her  husband, 
by  surrender  into  the  hands  of  the  lord  of  the 
manor  of  which  the  lands  may  be  parcel."    In  my 
opinion,  the  object  intended  to  be  effected  by  the 
deed  of  187S  was  that  Mrs.  Carter  should  declare 
herself  a  trustee  of  the  legal  estate  in  the  copj> 
holds  then  vested  in  her,  or,  in  other  words,  to 
effect  a  disposition  of  .the  equitable  interest  with- 
out disturbing  the  legal  title.    I  fail  to  see  how 
this  object  could  be  effected  by  a  surrender  of 
that  estate  into  the  hands  of  the  lord  of  the 
manor ;  for  the  effect  of  such  a  suiTender  would 
be  to  alter  the  legal  title,  and  consequently  the 
present  case  does  not  seem  to  me  to  come  within 
the  proviso.    In  my  opinion,  therefore,  the  heir 
is  bo)uid  by  the  trusts,  and  judgment  must  be 
given  in  favour  of  the  plaintiffs.    I  declare  that 
the  heir  is  bound  by  the  trusts  of  the  deed,  and 
that  he  is  a  trustee  of  the  legal  estate  rested 
in  him  for  the  purposes  of  the  deed,  and  I  direct  a 
proper  assurance  to  be  executed,  with  liberty  to 
apply  in  chambers  for  a  vesting  order. 

Solicitors:  H.  Sowton,  for  /.  C.  Bu^hweU, 
Brighton ;  E.  Fereday ;  S.  E.  Griffith,  for  Holmes 
and  Bennett,  Worthing. 
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Oct.  31  and  Nov.  1. 

(Before  Kbkewich,  J.) 

Eabl  of  Stbaffokd  v.  Maples,  (a) 

Vendor  and  furchater — Sale  by  limited  owner — 
Renteharge — Release  of  part  of  the  hereditaments 
— Improvement  of  Land  Act  1864  (27  &  28  Vict, 
c.  114),  ss.  68, 69— Settled  Land  Act  1882  (44  *  46 
Viet.  c.  38),  s.  5. 

The  tenant  for  life  of  real  estate,  which  icas  subject 
to  a  charge  under  the  Improvement  of  Land  Act 
1864,  agreed  to  sell  a  portion  thereof  free  from 
incumbrances.  The  vendoi'and  the  incumbrancers 
undertook  to  execute  a  deed  of  exoneration  of  the 
charge,  but  the  purchasers  required  the  sanction 
of  the  Board  of  Agriculture  at  provided  for  by 
the  Act  of  1S6^. 
Held,  that,  under  the  provisions  of  the  Act  of  1864, 
which  provisions  were  not  intended  to  be  repealed 
by  sect.  5  of  the  Settled  Land  Act  1882,  the  sanc- 
tion of  the  Board  must  be  obtained. 
JLdjovkned  StrUMONS. 

On  the  4th  June  1895  the  Earl  of  Strafford, 
tenant  for  life  of  the  Wrotham  Park  estate,  in 
Middleaex,  consistine  of  abont  4o33  acres,  entered 
into  an  agreement  with  ¥.  Maples  and  others  for 
the  sale  to  them  of  a  part  of  the  estate,  consisting 
of  about  34  acres,  f i-ee  from  incumbrances,  subject 
to  a  certain  tenancy. 
.  The  Wrotham  Park  estate,  and  the  fee  simple 
thereof,  had  by  an  absolute  order,  dated  the  lltb 
Feb.  1886,  under  the  hands  and  seals  of  the  Land 
Commissioners,  in  pursuance  of  the  Improvement 
of  Land  Act  1864  (27  &  28  Vict.  c.  114),  been 
charged  with  the  payment  to  B.  Arkwright  and 
others  of  the  yearly  sum  of  1265?.,  payable  half- 
yearly  evety  year  for  the  term  of  twenty-five 
years,  being  a  proportionate  repayment  of  the 
capital  sum  of  22,147J,  with  interest.  No  part  of 
the  renteharge  was  ever  apportioned  to  the  pre- 
mises agreed  to  be  sold,  nor  had  they  been  released 
from  the  charge. 

On  the  11th  June  the  vendor  submitted  to  the 
purchasers  a  draft  deed  of  exoneration  of  the 
premises  sold  from  the  above  charge,  which  deed 
the  incumbrancers  had  covenanted  to  join  the 
vendor  in  executing. 

The  purchasers  took  the  objection  that  the 
renteharge  having  been  created  under  the  Im- 
provement of  Land  Act  1864,  a  release  of  any 
part  of  the  hereditaments  thereby  charged  must  be 
effected  in  manner  expressly  provided  by  that  Act, 
and  in  particular  by  sects.  68  and  69,  which  pro- 
vide (sect.  68)  that  if  at  any  time  the  owner  of  land 
charged  under  the  Act  is  desirous  of  selling  or 
disposing  of  such  land,  and  in  certain  other  events 
therein  specified,  the  Inclosure  Commissioners 
(now  the  Board  of  Agriculture)  "  may,"  with  the 
consent  of  the  landowner,  and  with  due  notice  to 
the.grani«e  of  the  charge  and  other  parties  as 
therein  set  out,  either  release  from  such  charge 
ajiy  part  of  the  land  charged  therewith,  or  appor- 
tion  such  charge  so  that  a  separate  and  distinct 
charge  may  become  charged  on  the  part  which 
the  landowner  is  desirous  of  selling  or  disposing 
of,  and  the  part  intended  to  be  retained  by  him, 
or  on  any  other  separate  parts  of  the  land,  "  pro- 
vided that  no  lands  shall  in  consequence  of  any  such 
apportionment  or  release  become  charged  with 
•any  greater  amount  than  that  to  which  in  the 
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opinion  of  the  commissioners  they  have  been 
durably  benefited  by  the  improvements  in  respect 
of  which  such  charge  was  created  "  (sect.  69),  that 
every  such  apportionment  or  release  is  to  be  made 
by  an  order  under  the  hands  and  seal  of  the  com- 
missioners, and  registered  as  therein  mentioned. 
The  purchasers,  therefore,  contended  that  without 
the  consent  of  the  Board  of  Agriculture  the  pro- 
posed deed  of  exoneration  would  not  be  an  effectual 
release  of  the  property  sold  nnder  the  Act  of  1864, 
or  the  Settled  Land  Act  1882,  or  otherwise. 

The  vendor  declined  to  apply  to  the  Board  of 
Agriculture,  and  alleged  that  on  the  execution  of 
the  deed  of  exoneration  the  premises  sold  would 
be  released  from  the  charge  without  the  sanction 
of  the  board  by  virtue  of  the  provisions  contained 
in  sect.  5  of  the  Settled  Land  Act  1882,  which 
provides  that 

Where  on  a  sale  .  .  .  there  is  an  incmnbianoe 
a£Fectiiig  land  sold  .  .  .  the  tenant  tat  life,  with 
the  consent  of  the  inonmbraooer,  may  obarg>e(tIiat  inonm- 
branoe  on  any  other  part  of  the  settled  land  whether 
already  charged  therewith  or  not,  in  exoneration  of  the 
part  sold. 

The  purchasers  refused  to  complete,  whereupon 
the  vendor  took  out  this  summons  for  a  declara- 
tion that  upon  the  execution  of  the  deed  of 
exoneration,  without  the  consent  of  the  Board 
of  Agriculture  being  obtained,  a  good  title  had 
been  shown  to  the  premises  in  accordance  with  the 
terms  of  the  contract  of  sale. 

BramweU  Davis,  Q.C.  and  F.  E.  Farrer  for  the 
vendor. — Sect.  68  of  the  Improvement  of  Land 
Act  1864  {ubi  sup.)  is  permissive  merely  and  not 
imperative.  It  enables  the  commissioners  to 
release  or  apportion  against  the  will  of  the  incum- 
brancers; if  their  consent  is  obtained  as  here, 
application  to  the  commissioners  is  unnecessary. 
In  the  state  of  the  law  at  the  time  of  the  passing 
of  the  Act  of  1864  {vide  Lord  St.  Leonards  AcC 
22  &  23  Vict.  c.  35,  r.  10,  and  Booth  v.  Smith,  51 
L.  T.  Bep.  742 ;  14  Q.  B.  Div.  318)  it  was  neces- 
sary to  provide  some  authority  (the  tenant  for  life 
having  none)  to  enable  the  mcnmbrancers  on  a 
release  of  a  part  of  the  land  charged  to  recover 
the  whole  amount  out  of  the  unreleased  land. 
This  is  the  object  of  sect.  68,  as  is  shown  by 
sect.  70  of  the  Act  of  1864,  which  provides  that 
every  charge  which  is  released  shall  be  recoverable 
out  of  the  lands  which  shall  not  by  the  order  of 
release  be  released  therefrom.  Its  object  is  not 
to  prevent  an  incumbrancer  releasing  if  he  chooses 
by  deed,  and  taking  the  consequences  of  that 
release.  [They  also  referred  to  sects.  56, 60,  and  66 
of  the  Act  of  1864.]  The  vendor  and  the  incum- 
brancers are  enabled  by  virtue  of  sect.  6  of  the 
Settled  Land  Act  1882  to  release  the  land  by  their 
proposed  deed:  (Key  &  Elphinstone's  Convey- 
ancmg,  vol.  2,  edit.  4,  p.  688,  note  a.)  In  the  case 
of  Be  Howard's  Settled  Estates  (67  L.  T.  Rep. 
166 ;  (1892)  2  Ch.  233,  236)  a  charge  such  as  this 
was  shifted  nnder  the  powers  conferred  by  the 
Settled  Land  Act  1882,  s.  5. 

Warrington,  Q.C.  and  Medd  for  the  purchasers. 
— This  is  a  statutory  charge  created  by  the  com- 
missioners themselves,  and  subject  to  the  statutory 
regulations  of  the  Act  of  1864.  Sect.  15  of  the 
Act  provides  that,  if  thelcommissioners  shall  think 
fit  to  entertain  an  application  to  sanction  pro- 
posed improvements,  they  may  cause  the  land  to 
be  inspected  and  examined  by  an  assistant  corn- 
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missioner,  or  a  snrveyor,  or  engineer,  who  is  to 
examine  the  proposals  contained  in  the  application 
and  report  as  to  whether  in  his  opinion  the  pro- 
posed improTements  will  effect  a  permanent 
increase  of  the  yearly  value  of  the  land  exceeding 
theyearly  amount  proposed  to  be  charged  thereon, 
and  that  such  other  inquiries  may  be  made  as  the 
commissioners  may  think  fit ;  ana  sect.  25  provides 
that,  if  the  commissioners  find  the  proposed  im- 
provements, or  any  part  thereof,  with  or  without 
any  alterations  reqmred  by  them,  will  effect  such 
increase  in  yearly  value,  they  shall  sanction  such 
improvements  or  such  part  thereof  as  they  shall 
think  expedient.  The  release  or  apportionment 
of  charges  so  created  are  carefully  hedged  in  with 
restrictions  by  the  Act  which  must  be  observed. 
There  is  the  provision  in  sect.  68,  that  no  lands 
shall  in  consequence  of  release  or  apportionment 
be  charged  with  any  greater  amount  than  that  to 
which  in  the  opinion  of  the  commissioners  they 
have  been  durably  benefited.  Without  the  sanc- 
tion of  the  commissioners  the  successors  of  the 
incumbrancers  would  not  have  notice  of  the 
release,  for  it  would  not  be  registered  under 
sect.  69.  They  would  therefore  not  be  bound. 
The  restrictions  placed  by  the  Act  of  1864  upon 
the  powers  of  limited  owners  and  incumbrancers 
have  not  been  repealed  by  sect.  5  of  the  Settled 
Land  Act  1882,  which  in  sect.  30  specifically 
recognises  the  existence,  and  extends  the  powers 
of  the  Act  of  1864.  This  charge  cannot,  there- 
fore, be  released  without  the  sanction  of  the 
commissioners. 

BramweU  Davis,  Q.G.  replied. 

Kekbwich. — The  vendor  in  this  case  is  tenant 
for  life  of  a  large  estate  of  which  he  is  minded  to 
sell  a  portion.  The  whole  of  the  estate  is 
subject  to  a  rentcharge  created  under  the  Land 
Improvement  Act  1864.  The  vendor,  being  tenant 
for  life,  could  sell  the  whole  or  any  part  of  the 
land  subject  to  the  charge,  but  he  wishes  to  sell 
this  portion  freed  therefrom,  and  he  has  therefore 
obtained  the  consent  of  the  present  incumbrancers 
to  its  release  from  the  charge.  The  incumbrancers 
are  willing  to  join  in  executing  a  deed  of  release, 
'which,  if  this  were  a  case  of  an  ordinary  mortgage, 
would  be  effectual  to  release  the  property.  But 
the  question  is  whether  the  proposed  deed  will  be 
effectual,  as  this  is  not  a  case  of  an  ordinary 
mortgage,  but  a  charge  created  under  an  Act  of 
Parliament.  There  is  nothing  here  turning  on 
the  difference  between  a  mortgage  for  a  lump 
sum  and  a  mortgage  by  instalments.  The  ques- 
tion turns  on  the  meaning  of  the  Land  Improve- 
ment Act  1864  and  the  effect  produced  on  that 
Act  by  the  Settled  Land  Act  1882.  It  is  impor- 
tant to  see  what  is  the  nature  of  this  charge.  It 
is  a  charge  created  under  statntoir  powers  which 
were  in  existence  long  before  1882,  and  when 
dealing  with  property  oy  limited  owners  was,  so 
to  say,  in  its  infancy,  or,  any  rate,  by  no  means 
fully  developed.  In  order  to  allow  limited  owners 
to  charge  their  estates  for  the  purpose  of  im- 
proving settled  land,  by  the  Act  of  1864  the 
commissioners,  now  the  Board  of  Agriculture, 
aie  enabled  to  sanction  charges  upon  settled  land 
up  to  a  certain  extent,  they  being  bound  by 
sect.  15  of  the  Act  to  make  inquiry  as  to  whether 
the  money  to  be  charged  thereon  can  be  properly 
expended  in  improving  the  land  so  as  ta  effect  a 
permanent  increase  <n  the  yearly  value  of  the 


land  exceeding  the  yearly  amount  proposed  to  be 
charged  thereon,  and  by  sect.  25,  if  satisfied  that 
such  will  be  the  case,  to  sanction  the  proposed 
improvements.  The  land  to  be  charged  is  the 
land  on  which  the  money  ia  to  be  expended  for 
improvements.  That  is  the  whole  notion  of  the 
above  provisions,  and  ia  the  foundation  of  the 
commissioners'  jurisdiction.  Of  course,  on  in- 
quiries being  made  it  may  be  found  that  tho' 
intended  improvements  will  not  be  realised,  but 
the  commissioners  are  bound  to  go  into  the  matter 
and  see  if,  according  to  their  judgment,  the  money 
to  be  raised  will  effect  the  intended  improvements 
or  not.  But  besides  this  the  Legislature,  thinking 
it  might  be  found  desirable  to  release  a  part  of 
the  property  charged,  or  to  apportion  the  charge 
between  the  various  parts  of  the  property  charged, 
have  enacted  sect.  68  in  which  there  is  an  enumera- 
tion of  the  events  which  might  make  an  appli- 
cation to  the  commissioners  necessary  for  tnose 
purposes.  That  section  is  intended  to  be  ex- 
haustive, at  any  rate  it  applies  to  this  case,  because 
it  looks  to  the  case  oi  a  limited  owner  being 
desirous  to  sell  a  part  of  his  land,  and  in  that 
event  enacts  that  application  is  to  be  made  to  the 
commissioners  in  order  to  release  from  the  charge 
any  part  of  the  land  charged,  or  apportion  such 
charge,  so  that  a  separate  and  distinct  charge 
may  oecome  chai'ged  on  the  part  which  the  land- 
owner is  desirous  of  selling,  and  the  part  intended 
to  be  retained  by  him  or  on  any  other  separate 
parts  of  the  land.  'Nothing  could  be  wider  than  that 
section ;  the  commissioners'  jurisdiction  seems  un- 
limited, but  their  powers  are  hedged  in  with  this 
proviso  at  the  end  of  the  section,  "  provided  no 
lands  shall  in  consequence  of  any  such  apportion- 
ment or  release  become  chared  with  any  greater- 
amount  than  that  to  which,  in  the  opinion  of  the 
commissioners,  they  have  been  duraoly  benefited 
by  the  improvements  in  respect  of  which  such 
charge  was  created."  So  where  any  application 
is  maide  to  the  commissioners  they  must  ascertain 
judicially  what  is  the  proper  manner  in  which  the 
property  should  be  charged,  and  whether  it  would 
be  durably  benefited  to  the  full  extent  intended. 
Here,  of  course,  there  is  no  question  of  diahoneaty ; 
but  apart  from  that,  if  what  is  propoaed  can  be 
done  without  resort  to  the  commiaaioners  at  all, 
that  proviso  may  become  futile,  because  the 
incombrancera  and  the  tenant  for  life  may,  on  aucb 
a  supposition,  properly  agree  to  throw  the  whole- 
of  a  charge  upon  a  part  of  the  property  which> 
is  not  durably  benefited  by  the  improvements, 
effected  through  the  charge,  not  only  not  to  the- 
extent  of  the  greater  amount  thrown  upon  it,  but 
even  not  at  all.  Therefore,  if  the  argument  of 
the  vendor  prevails,  that  proviso  hedging  in  the 
powers  of  the  commissioners  will  be  repe^ed,  and 
its  intention  will  be  defeated.  Can  that  be  ?  The 
answer  to  that  is,  that  sect.  5  of  the  Settled  Land 
Act  1882  has  ^ven  large  powers  to  tenants  for  life 
and  other  limited  owners.  That  is  a  most  useful 
section,  but  the  question  now  is  whether  it  was 
intended  to  override  the  provisions  of  the  Land 
Improvement  Act  1864.  Now  the  Act  of  1864 
is  recognised  in  sect.  30  of  the  settled  Land  Act 
1882  as  existing,  and  moreover  some  sections  of 
the  Act  of  1864  are  specifically  repealed  by  the  Act 
of  1882,  viz.,  sect.  17,  18,  and  part  of  sect.  23. 
Therefore  it  would  be  a  staone  tmng  to  say  that 
any  other  part  of  the  Act  of  1864  not  so  repealed 
was  repealed  by  implication.   Of  course  that  might 
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be  tbe  case  it  the  proTisions  of  the  Act  of  1882 
were  in  distinct  contradiction  to  those  of  the  A6t 
of  1864.  One  does  not  however  decide  that  one 
Act  repeals  a  former  Act  by  implication  hastily 
or  without  great  consideration.  Can  it  be  said 
then  that  the  terms  of  sect.  5  of  the  Settled  Land 
Act  1882  impliedly  repeal  the  provisions  of  sect.  68 
of  the  Act  of  1864  P  Sect.  5  provides  :  [His  Lord- 
ship read  the  section  above  set  out  and  con- 
tuiued :]  That  is  to  say,  a  tenant  for  life  can  do 
by  virtne  of  that  section  what  he  could  do  if  he 
were  a  tenant  in  fee  without  any  statutory  autho- 
rity. Can  there  be  any  question  as  to  whether 
this  is  an  "  incumbrance '  or  not  ?  Certainly  it 
is  an  incumbrance.  Therefore,  if  the  meaning  of 
the  section  depended  on  that,  the  vendor's  argu- 
ment would  be  good.  But  is  it  right  to  consider 
that  "the  consent  of  the  incumbrancers"  means 
merely  the  execution  of  a  deed  by  them  ?  Is  it 
not  more  reasonable  to  consider  that  the  consent 
to  be  given  is  only  such  consent  as  the  incum- 
brancers could  give  without  the  sanction  of  any 
other  person  'i  j?he  incumbrancers  in  fact,  in  order 
to  give  the  consent  required  by  sect  8,  must  in 
the  fullest  sense  of  the  word  be  stit  juris.  But, 
according  to  the  provisions  of  the  Act  of  1864,  it 
seems  to  me  that  the  incumbrancers  here  cannot 
be  described  as  aui  juris.  How  can  they  say 
that  the  land  released  is  perfectly  released,  or 
that  the  remaining  land  is  to  be  charged  with  the 
whole  of  the  incumbrance  P  It  might  be  so 
arranged  that  the  whole  of  the  charge  would  fall 
upon  that  part  of  the  property  which  was  not 
benefited  thereby,  and  so  the  intention  of  the 
Act  of  1864  would  be  defeated.  The  incumbrancers 
here  are  the  persons  who  hold  the  rentcharge, 
but  tbey  are  not  "  the  incumbrancers "  who  are 
enabled  to  consent  by  sect.  5  of  the  Act  of  1882, 
and  the  sanction  of  the  commissioners  must 
therefore  be  obtained.  The  proposed  deed  is 
therefore  not  suflScient  to  release  this  land,  or,  to 
put  it  more  strongly,  the  tenant  for  life,  and  the 
incumbrancers  have  no  power  to  throw  the  whole 
burden  of  this  rentcharge  upon  that  part  of  the 
land  remaining  unsold,  which  rentcnarge  the 
-commissioners  after  due  investigation  have  allowed 
to  be  placed  upon  the  whole  of  the  estate.  It  is 
said,  however,  that  this  has  received  qtiasi-jxidicial 
sanction  from  Stirling,  J.,  in  Re  Howard's  Settled 
Estates  {ubi  sup.),  and  tliat  by  deciding  against 
-the  vendor's  contention  I  should  be  disturbing  a 
settled  practice,  and  one  recognised  by  convey- 
ancers, and  reference  is  made  to  a  well-known 
work  on  conveyancing,  Key  &  Elphinstone's 
Trecedents.  Now,  with  regard  to  the  decision  of 
Stirling,  J.,  if  he  bad  by  implication  decided  this 
point  I  should  have  followed  him,  but  obviously 
it  was  not  before  him,  and  it  was  never  argued. 
With  regard  to  the  practice  of  conveyancers,  that 
always  meets  with  respect  from  the  court,  and 
where  there  is  evidence  of  it,  it  always  receives 
due  consideration.  As  to  what  is  said  in  Key  &, 
iSlphinstone  {ubi  sup.),  it  is  only  an  opinion 
without  reference  to  any  discussion,  and  an 
opinion  on  the  Act  of  1882  which  has  certainly 
not  yet  been  exhausted  as  regards  judicial  deci- 
sions. I  think,  therefore,  I  ought  not  to  hesitate 
to  act  on  my  own  opinion,  and  I  shall  hold  that 
the  purchasers'  objection  is  good,  and  that  the 
vendor  must  pay  the  costs  of  this  application. 

Solicitors  :  Farrer  and  Co. ;  Valpy,  Chaplin,  and 
PecJcham. 


Wednesday,  Nov.  13. 
(Before  Williams,  J.,  sitting  as  an  additional 

Judge  of  the  Chancery  Division.) 

Be  Anolo-Austbian  Pbinting  and  Pitblish- 

iNo  Union  Limited  j  Beabottene  *.  Thb 

Same,  (a) 

Company — Winding-up — Costs — Debentures  cover. 

ing  present  and  future   capital— Deficiency  of 

assets — Petition — Moneys  recovered  by  limtidator 

— Petitioner's  costs  —  Companies  ( Winding-up) 

Act  1890  (53  <£•  54  Vict.  c.  63),  s.  10. 

Where  the  debentures  of  a  company  are  secured 

vpon  the  whole  capital  of  the  company  both 

present  and  future,  but  the  assets  are  insufficient 

for  the  payment  in  full  of  the  debenture-holders, 

a  petitioner  is  not  entitled  to  payment  thereout 

of  hie  costs  of  a  petition  to  wind-up  the  company 

notwithstanding  the  fact  that  the  assets  to  a 

large  extent  consist  of  moneys  recovered  by  the 

liquidator  in  the  winding-up  from  contribuiories 

and  from  the  directors  on  a  misfeasance  sjtmmon* 

under  sect.  10  of  the  Companies  (Winding-up) 

Act  1890. 

On  the  2nd  May  1891  an  order  was  made  for  the 

compulsory   winding-up  of    the   Anglo-Austrian 

Printing  and  Publishing  Union  Limited,  and  the 

order  directed  {inter  alia)  that  the  coats  of  the 

petitioners  should  be  taxed  and  paid  out  of  the 

assets  of  the  company.    The  official  receiver  was 

liquidator  in  the  winding-up. 

The  company  had  issued  debentures,  which 
charged  with  the  payment  of  the  moneys  thereby 
secured  all  its  undertaking  and  property  whatso- 
ever and  wheresoever,  both  present  and  future, 
including  its  uncalled  capital  for  the  time  being. 
Prior  to  the  winding-up,  viz.,  on  the  24th  Feb. 
1891  and  the  19th  March  1891  respectively,  two 
actions  had  been  commenced  by  debenture-holders 
to  realise  their  securities.  On  the  4th  May  1891 
the  official  receiver  was  appointed  receiver  in  both 
actions. 

On  the  28th  June  1892  an  order  was  made  in 
the  winding-up  that  the  official  receiver  and  liqui- 
dator should  be  at  liberty  to  institute  and  prose- 
cute misfeasance  pi-oceedings  under  sect.  10  of  the 
Companies  (WIn(fing-up)  Act  1890  against  certain 
of  the  directors  of  the  company,  and  that  be  should 
be  indemnified  against  any  costs  to  be  incurred 
by  him  in  such  proceedings  out  of  the  assets  of 
the  company.  As  the  result  of  these  proceedings 
and  of  compromises,  and  of  the  payment  of  caUs 
made  on  the  contributories,  the  official  receiver 
had  received  a  sum  which,  after  deducting  the 
expenses  of  i-ealisation,  amounted  to  about  87802.. 
which  had  been  paid  into  court  to  the  credit  of 
the  official  receiver  as  the  receiver  in  the  deben- 
ture-holders' actions. 

On  the  11th  Feb.  1895  judgment  was  given  in 
the  actions,  and  it  was  (irUer  alia)  directed  that 
an  inquiry  should  be  made  whether  there  were 
any  and  what  incumbrances  other  than  the  deben- 
tures affecting  the  property  of  the  company,  and 
whether  there  were  any  and  what  sums  proper  to 
be  paid  to  any  and  what  persons  out  of  the  pro- 
perty comprised  in  or  charged  by  the  debentures 
or  any  part  of  such  property. 

C.  H.  Robertson  had  acted  as  solicitor  for  the 
petitioners  on  the  petition  on  which  the  winding- 
up  order  was  made,  and  also  for  certain  debenture- 
Co)  Beported  b;  W.  Irniir  COOK,  Etq.,  Buristar^A-Law. 
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holders  and  contributories  appearing  in  support 
of  the  petition,  and  had  assigned  by  way  of 
mortgage  the  costs  awarded  under  the  windlng- 
np  order  to  one  T.  Mason. 

This  was  a  claim  by  Mason,  which  had  been 
adjourned  into  court  by  the  registrar,  to  have  the 
costs  so  assigned  to  him  paid  out  of  the  fund 
recovered  by  the  official  receiver. 

It  was  stated  that,  unless  the  costs  were  paid 
out  of  the  fund,  thei'e  was  small,  if  any,  chance  of 
their  being  recovered  at  all,  inasmuch  as  all  the 
assets  were  covered  by  the  debentui-es. 

Muir  Mackenzie  for  the  applicant. — ^As  regards 
the  funds  obtained  from  the  contributories  in 
respect  of  the  unpaid  calls  on  their  shares  the 
only  person  who  could  make  these  calls  was  the 
official  receiver  and  liquidator : 

Fowler  v.  Broad'»  Patent  Night  tight  Company,  68 
L.  T.  Eep.  576 :  (1893)  1  Ch.  724. 
To  give  him  jurisdiction  to  do  this  it  was  neces- 
sary that  there  should  be  a  windine-up  order,  and 
the  applicant  ought,  therefore,  to  iiave  his  costs 
of  the  petition  upon  which  such  order  was  founded 
out  of  the  fond  so  recovered.  As  to  the  moneys 
recovered  on  the  misfeasance  summons,  I  submit 
these  were  assets  in  the  winding-up,  and  are 
subject  to  the  payment  of  the  costs  of  recovery. 
They  are  in  the  nature  of  damages,  which  do  not 
come  to  the  company  during  its  existence  as  a 
going  concern,  but  are  produced  by  the  winding- 
up  only.  The  costs  of  the  petition  fasten  on  the 
assets  because  they  are  assets  produced  by  an 
officer  of  the  court,  acting  under  the  court's  direc- 
tion and  the  court's  pi-ocedure.  Before,  therefore, 
they  can  be  paid  to  the  debenture-holders  the 
costs  of  the  petition  must  be  paid. 

Martelli,  for  the  official  receiver  and  liquidator, 
submitted  to  act  as  the  court  should  direct. 

Eustace  Smith,  for  the  debenture-holders,  was 
not  called  upon. 

Williams,  J. — I  have  no  doubt  myself  that 
the  view  taken  by  Mr.  Mason,  the  mortgagee 
of  the  solicitor  who  acted  for  the  petitioning 
creditor  in  the  matter  of  the  petition,  is  wrong. 
I  am  asked  to  say  that,  because  certain  mis- 
feaaance  proceedings  have  been  taken  which 
resolted  in  an  order  that  contribution  should  be 
made  by  certain  persons  to  the  assets  of  the 
company,  and  because  the  liquidator  has  realised 
certain  money  by  proceedings  which  he  has  taken 
to  enforce  calls  against  shareholders,  therefore, 
the  debenture-holders  are  not  to  be  allowed  to 
enforce  their  rights  against  this  fund,  which  is 
admittedly  included  in  their  security,  without  the 
costs  of  the  petitioning  creditor  being  first  pro- 
vided for.  It  is  said  that  the  case  comes  within 
the  principle  of  salvage,  because  the  particular 
proceedings  which  have  been  taken  under  sect.  10 
could  not  nave  been  taken  unless  there  had  been 
a  winding-up  order,  and  there  could  not  have  been 
a  winding-up  order  unless  there  had  first  been  a 
petition.  That  is  true,  but  it  does  not  seem  to  me 
that  it  brings  these  costs  within  any  such  doctrine 
aa  to  salvage  as  is  stated.  If  the  application  had 
been  that  there  should  be  deducted  from  this  fund, 
which  was  brought  into  existence  in  the  manner 
stated,  the  costs  of  recovering  it,  for  all  I  know  I 
should  have  been  prepared  to  make  an  order  to 
that  effect ;  but  I  am  not  asked  here  to  do  that. 
What  I  am  asked  to  deduct  are  the  costs  of  the 


petition,  and  I  cannot  make  any  such  order.  I 
wish  to  say  this  :  It  was  not  contended  before  me 
that  the  money  which  has  been  contributed  to 
the  assets,  owing  to  the  proceedings  under  sect.  10, 
is  not  covered  by  debentures  such  as  those  issued 
by  this  company.  Upon  that  I  can  only  say  that, 
speaking  for  myself,  I  am  vei-y  sorry  that  such 
should  be  the  state  of  the  law  at  the  present 
moment.  I  cannot  help  thinking  that  when  the 
question  was  fii-st  raised  a  different  conclusion 
might  have  been  arrived  at,  and  it  might  very  well 
have  been  held  that  such  sums  were  outside  the 
security.  However,  a  contrary  view  has  been 
taken  and  is  now  generally  held,  and  I  accept  it. 
My  hope  now  is  that  the  Legislature  may  think 
fit  to  interfei-e.  It  seems  to  me  to  be  an  \mwhole- 
some  state  of  things  that  the  debenture-holders 
should  have  the  control  of  money  which  has  to  be 
recovered  by  the  officer  of  the  court  by  proceed- 
ings for  misfeasance.  It  continually  happens  in 
practice  that  the  debenture-holders  and  promoters 
and  officers  of  the  company  are  intimately  asso- 
ciated with  each  other,  and  then  a  winding-up 
comes  and  there  is  not  sufficient  money  to  pay  the 
debenture-holders  in  full,  and  in  all  probability 
the  debenture-holders  have  acquired  their  deben- 
tures under  such  circumstances  that  they  only 
expect  to  receive  a  percentage  of  their  investment, 
and  frequently,  if  they  do,  they  are  not  only 
satisfied,  but  justly  so,  as  they  are  making  a  large 
profit.  In  this  state  of  things  a  claim  often  arises 
against  officers  and  promoters  of  the  company  in 
respect  of  what  is  a  fraud  not  only  on  the  com- 
pany, but  on  the  unsecured  creditors,  and  the 
debenture-holders  are  so  connected  with  the 
officers  or  promoters  that  they  often  step  in  when 
proceedings  are  threatened  and  say,  "  We  do  not 
think  it  is  worth  while  to  go  to  the  expense  of 
taking  proceedings  to  recover  anything  from  the 
officers  or  promoters;  and,  moreover,  the  estate 
is  ours,  and  we  do  not  assent  to  other  pei'sons 
enforcing  the  claim."  I  Ray  this  is  an  unwhole- 
some state  of  things,  and  I  hope  the  time  will 
come  when  funds  arising  from  proceedings  for 
misfeasance  will  not  be  chargeable  in  favour  of 
debenture-holders,  but  will  be  free  from  the  de- 
bentures, and  available  for  the  benefit  of  the 
unsecured  creditors.  But  that  is  not  the  present 
state  of  the  law,  and  I  am  therefore  bound  to 
hold  that  the  solicitor  and  his  assignee  are  not 
entitled  to  have  the  costs  of  the  petition  paid  out 
of  this  fund. 

Solicitors :  Chish, Phillips,  TraKer,and  Williams; 
H.  A.  Farman. 


Friday,  Nov.  8. 
(Before  Williams,  J.,  sitting  as  an  additional 

Judge  of  the  Chancery  Division.) 
Gbeat  !N'oetheen  Bailway  Company  v.  Coal 

Co-OPBBATIVB  Society  Limited,  (a) 
Bill  of  sale — Inditstrial  and  Provident  society — 
Unregistered  debentures — Winding-up  of  society 
— Validity  of  debentures  as  against  liquidator — 
Bills  of  Sale  Acts  1854  (17  &  18  Vict.  c.  36),  1878 
(41  &  42  Vict.  c.  31),  and  1882  (45  *  46  Viet.  e. 
43),  s.  17. 
A  society  registered  under  the  Industrial  and  Pro- 
vident Societies  Act  1862  is  not  an  "  %ncinj>orated 

(1)  Beportadb;  W.  Ivimbt  Cook,  Eaq.,  B«Tlstar-«t-L«ir. 
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company  "  toithin  the  ^neaning  of  sect.  17  of  the 

Bills  of  Sale  Act  1882,  and  therefore  debentures 

U8ue<2  by  such  a  society  are  not  by  that  section 

exempted  from  registration  as  bills  of  sale. 
FrETHER  consideration. 

The  Coal  Co-operative  Society  Limited  was 
established  in  1872,  and  registered  under  the 
Industrial  and  Provident  Societies  Act  1862. 

The  society  had  issued  debentures  which  were 
expressed  to  be  a  charge  upon  its  freehold,  copy- 
hold, and  leasehold  hereditaments,  and  the  good- 
will of  its  business,  and  all  its  capital,  stock,  and 
goods  and  chattels  and  effects,  and  all  its  property 
both  present  and  future. 

These  debentures  had  not  been  registered  as 
bUls  of  sale. 

A  debenture  -  holders'  action  had  been  com- 
menced, and  judgment  therein  had  been  given  on 
the  10th  May  1894. 

On  the  7th  June  1894  the  society  was  ordered 
to  be  wound-up. 

This  was  the  further  consideration  of  the  action, 
and  a  question  was  raised  as  to  the  validity  of  the 
debentures,  so  far  as  they  constituted  a  charge  on 
the  property  of  the  society  other  than  the  free- 
hold, copyhold,  and  leasehold  hereditaments, 
inasmuch  as  they  had  not  been  registered  as  bills 
of  sale. 

The  Bills  of  Sale  Act  1878,  s.  17,  provides  that  -. 

Nothing  in  this  Act  shall  apply  to  any  debentures 
issued  by  any  mortgage,  loan,  or  other  incorporated 
company,  and  secored  upon  the  capital  stock  ot  goods, 
chattels,  and  effects  of  such  company. 

Buckley,  Q.C.  and  A.  a  B.  Terrell  for  the  plain- 
tiffs.—The  Bills  of  Sale  Act  1878  does  not  apply 
to  a  debenture  of  an  incorporated  society,  but 
even  if  it  did  the  effect  of  sect.  17  of  the  Bills  of 
Sale  Act  1882  is  to  render  it  unnecessary  that 
such  a  debenture  should  be  registered  as  a  bill 
of  sale: 

Bead  v.  Joannon,  63  L.  T.  Eep.  387;   25   Q.  B. 
Div.  300. 

The  words  "  or  other  incorporated  company  "  in 
sect.  17  are  not  to  be  construed  as  limited  to 
companies  ejusdem  generis  with  mortgage  or  loan 
companies  -. 

Be  Standard  Manufacturing  Company,  64  L.  T. 
Bep.  487  ;  (1801)  1  Ch.  627. 

We  submit,  therefore,  that  the  present  socie^  is 
within  the  exemption  contained  in  sect.  17.  It  is 
clearly  a  corporation :  (Industrial  and  Provident 
Societies  Act  1876,  ss.  5,  7,  11.)  The  societv, 
therefore,  does  not  come  within  the  Bills  of  Sale 
Acts,  and  consequently  the  debentures  are  valid 
as  against  the  liquidator.    They  also  referred  to 

Buckley  on  the  Companiea  Acta,  6th  edit,  p.  169  ; 
Bills  of  Sale  Act  1882,  ss.  4,  10,  12. 

Levett,  Q.C.  and  E.  C.  Macnaghten  for  the 
official  receiver  and  .liquidator. — The  debentures 
are  not  protected  by  sect.  17  of  the  Act  of  1882. 
All  that  that  section  does  is  to  exclude  from  the 
-operation  of  the  Bills  of  Sale  Acts,  so  far  as  the 
necessity  for  registration  is  concerned,  those  com- 
panies m  which  statutory  provision  is  made  for 
the  registration  of  mortgages  and  charges : 

Be  Standard  Manufacturing  Company:(ubi  (up.). 
That  decision  does  not  apply  to  the  present  case, 
for  it  cannot  be  contended  that  there  is  any  such 
statutory  provision  in  the  case  of  this  society.  This 


society  is  not  an  "  incorporated  company  "  within 
sect.  17  of  the  Act  of  18S2.  No  doubt  it  is  incor- 
porated, but  it  is  not  a  company.  Throughout 
the  Industrial  and  Provident  Societies  Act  1893 
(which  repealed  and  re-enacted  the  Act  of  1876) 
a  broad  distinction  is  drawn  between  societies  and 
companies :  (see  sects.  21,  38,  54,  and  55.)  It  is 
clear,  we  submit,  that  these  debentures  are  bills 
of  sale,  and  are  therefore  invalid  as  against  the 
liquidator  as  not  being  registered  in  conformity 
with  the  Act  of  1878.    They  also  referred  to 

Be  Cunningham  and  Company  Limited;  Atten- 
borough's  case,  52  L.  T.  Bep.  214 ;  28  Ch.  Div. 
682; 

Jenkinaon  v.  Brandley  Mining  Company,  19  Q.  B. 
Div.  568  ; 

Be  Stockton  Iron  Furnace  Company,  40  L.  T.  Bep. 
19  ;  10  Ch.  Div.  335  ; 

Buckley  on  the  Companies  Acts,  6th  edit.,  pp.  272, 
433; 

Forged  Transfer  Act  1891,  ss.  2,  3 ; 

Companiee  Act  1862,  b.  199 ; 

Bills  of  Sale  Act  1878,  ss.  4,  8. 
Buckley,  Q.C.  replied. 

Williams,  J. — The  question  raised  in  this  case 
is  as  to  the  validity  of  certain  debentures  as 
against  the  liquidator  of  the  Coal  Co-operative 
Society  Limited,  which  is  in  liquidation.  As  far 
as  I  can  see  the  question  that  I  have  to  decide  is 
one  which  at  present  is  not  decided.  There  is  no 
direct  authority  on  the  point.  It  is  really,  as 
far  as  I  can  see  on  the  authorities,  an  open 
question,  and  I  must  decide  it  as  best  I  can. 
Now  the  first  Bills  of  Sale  Act  passed  in  1854 
was  an  Act  passed  with  a  specific  object,  which  is 
stated  in  the  preamble  of  the  Act  which  is  entitled 
"  An  Act  for  preventing  frauds  upon  creditors  by 
secret  bills  of  sale  of  personal  chattels"  and 
begins  with  a  recital:  "Whereas,  frauds  are 
frequently  committed  upon  creditors  by  secret 
bills  of  sale  of  personal  chattels,  whereby  persons 
are  enabled  to  keep  up  the  appearance  oi  being  in 
good  circumstances."  Now  the  Act  of  1854  being 
made  to  apply  in  favour  of  specified  persons,  and 
of  those  persons  only — those  persons  being  really 
execution  creditors,  and  assignees  in  bankruptcy, 
and  trustees  under  deeds  for  the  benefit  of 
creditors  generally — was  amended  in  1878,  bnt 
the  Act  01  1878  was  passed,  as  far  as  I  under- 
stand, for  the  same  object  and  for  the  protec- 
tion of  the  same  classes  of  persons  as  the  Act 
of  1854.  Both  Acts  were  passed  to  prevent  the 
same  mischief  (i.e.,  frauds  on  creditors)  and  for 
the  protection  of  the  same  persons,  i.e.,  either 
individual  creditors  who  had  obtained  judgment 
and  issued  execution,  or  creditors  generally  who 
had  obtained  execution  in  the  shape  of  bank- 
ruptcy. There  is  nothing  in  the  Act  which 
indicates  that  there  was  any  intention  to  afford 
any  special  protection  to  liquidators  of  companies 
in  liquidation.  Then  one  comes  to  the  Act  of 
1882,  which  is  an  Act  having  a  very  much  wider 
scope  than  either  of  the  previous  Acts.  It  is  not 
only  intended  for  the  prevention  of  frauds  upon 
creditors,  but  it  is  also  intended  for  the  protection 
of  debtors  and  those  who  are  in  need  against 
those  who  are  apt  to  take  advantage  of  their 
necessities  to  prey  upon  them  and  d^raud  them. 
So  it  is  a  natural  consequence  that  one  should 
find  that  the  Act  of  1882  does  not  only  apply,  as 
the  Acts  of  1854  and  1878  did,  to  a  case  wbere 
the  grantor  remained  in  possession  of  the  pro- 
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pertj,  notwithstanding  the  bill  of  sale,  but  also 
appues  in  the  case  of  bills  of  sale,  grants,  and 
coarges  which  are  g^ven  as  security  for  debts  or 
adTances  and  to  cases  where  the  grantee  may  be 
in  actual  possession.  Now  that  being  the  short 
history  of  the  Acts,  one  finds  in  sect.  17  of  the 
Act  of  1882  the  provision  upon  which  so  much 
hajs  been  said  to-day.  That  section  runs  thus: 
"  Nothing  in  this  Act  shall  apply  to  any  deben- 
tures issued  by  any  mortgage,  loan,  or  other 
incorporated  company,  and  secured  upon  the 
capital  stock  or  goods,  chattels,  and  effects  of 
such  company."  That  being  the  state  of  the 
l^slation,  those  who  hare  argued  on  behalf  of 
the  debenture-holders  come  and  say,  in  the  first 
place,  the  Bills  of  Sale  Acts,  whether  you  take 
the  two  earlier  Acts  or  the  later  Act,  have  no 
application  whatever  to  bills  of  sale  and  similar 
instruments  issued  by  corporations.  They  say 
the  two  earlier  Acts  did  not  apply  to  corporations 
at  all,  and  they  further  say  that  with  regard  to 
the  Act  of  1882  (which  hsis  to  be  construed  with 
the  Act  of  1878 — an  Act  still  in  force — the  Act 
of  1854  having  been  repealed)  that  not  only 
does  the  Act  of  1882  itself  not  apply  to  bills 
of  sale  or  debentures  issued  by  companies  but 
also  that  the  Act  of  1878.  which  has  to  be 
read  with  the  Act  of  1882  as  one  Act,  can 
no  longer  apply  if  it  did  apply  to  deben- 
tures issued  oy  corporations  or  incorporated 
companies,  and  it  is  claimed  by  those  persons 
who  hold  these  debentures  that  they  are  persons 
holding  debentures  issued  by  an  incorporated 
company  within  the  meaning  of  sect.  17.  On  the 
other  band  it  is  argued  on  behalf  of  the  liquidator, 
that  the  Act  of  1854  and  the  Act  of  1878  did 
apply,  and  the  Act  of  1878  does  apply  to  deben- 
tures or  bills  of  sale  or  char^res  issued  by 
corporations  or  companies  and  that  with  regard 
to  sect.  17  of  the  Act  of  1882,  whatever  it  can  do 
in  the  case  of  an  incorporated  compauy,  the 
present  society  is  not  an  "  incoiporated  company" 
within  the  section  with  the  result  that  under  the 
older  Acts  and  under  the  later  Act  the  companies 
remain  liable  to  the  provisions  of  the  Bills  of  Sale 
Acte  generally.  That  being  so  a  good  deal  of 
light  18  thrown  on  these  contentions  by  the 
decision  of  Bowen,  L.J.  in  the  recent  case  of  Be 
Standard  Manufacturing  Compang  (uhi  sup.).  In 
that  case  Bowen,  L.J.  undoubtedly  puts  it  that  the 
judgment  of  the  court  is  based  upon  the  ground 
that  mortgages  or  charges  of  any  incorporated 
company  for  the  registration  of  which  other 
proviaions  have  been  made  by  the  Companies 
Clauses  Act  1845,  or  the  Companies  Act  1862,  are 
not  within  the  Bills  of  Sale  1878.  Now.  if  that  is 
the  whole  of  the  decision  of  the  Court  of  Appeal, 
I  hold  that  the  present  society  is  not  entitled  to 
the  benefit  of  that  decision.  It  does  not  come 
within  the  scope  of  it  at  all.  This  society  is  not 
a  company  in  which  the  registration  of  mortgages 
or  charges  is  provided  for  by  either  of  these  two 
Acts,  or  indeed  by  any  other  Act.  The  result  is 
that  these  debenture-nolders  are  not  entitled  to 
say  that  they  are  exonerated  from  the  provisions 
of  the  Bills  of  Sale  Acts  by  reason  of  this 
deciaion  of  Bowen,  L.J.,  because  that  decision  is  in 
terms  applicable  onlv  to  companies  for  the  mort- 
gagee and  charges  of  which  provision  is  made  for 
registration  by  the  two  Acts.  That  being  so,  I 
cannot  myself  hold  that  that  decision  is  one  that 
the  debenture-holders  can  successfully  rely  on.    I 


have  therefore  to  look  at  sect.  17  and  see  whether 
these  debentures  come  within  that  section  irre- 
spective of  Bowen,  L.J.'s  decision.  I  hold  that 
this  society  does  not  come  within  it.  The  ground 
I  should  hke  best  to  put  it  on  is  the  simple  one 
that  sect.  17  excludes  from  the  operation  of  the 
Act  of  1882  "  companies,"  and  that  this  is  not  a 
company,  it  is  a  coiporation  which  bears  the 
name  of  "society."  The  word  "company"  has 
come  to  have  a  very  well  recognised  meaning. 
There  are  various  legal  "companies,"  but  this 
"  society  "  does  not  come  within  the  connotation 
of  the  word  in  any  of  its  legal  meanings. 
I  think  that  alone  would  be  sufficient  ground 
for  saying  that  the  section  is  defined  by  the 
Legislature  in  favour  of  companies,  and  that  it 
the  Legislature  had  intended  to  include  all  sorts 
of  corporations  nothing  would  have  been  easier 
for  the  Legislature  to  do  than  to  say  so  in  plain 
terms.  Though  I  think  that  a  sufficient  ground, 
I  should  like  to  add  as  a  farther  ground  that  the 
absence  of  provisions  for  registration  is  a  reason 
why  the  Legislature  may  very  well  have  drawn 
the  line  between  companies  in  respect  of  which 
there  is  such  a  provision  made  and  corporations 
in  respect  of  which  thero  is  no  such  provision. 
But  it  is  my  duty  still  to  look  at  this  decision  of 
Bowen,  L.J.,  and  to  see  whether  there  is  anything 
else  in  it  which  is  either  binding  on  me,  or  which 
I  ought,  in  deference  to  Bowen,  L.J.,  to  foUow. 
There  is  nothing  that  is  binding  on  me.  The 
question  was  distinctly  raised  in  Be  Standard 
Manufacturing  Company  (uhi  sup.).  Aye  or  no, 
were  corporations  generally  bound  by  the  Bills  of 
Sale  Acts,  irrespective  of  the  effect  of  sect.  17  P 
Bowen,  L.J.  looks  at  the  Bills  of  Sale  Acts.  He 
points  out  that  biUs  of  sale  charges  or  deben- 
tures issued  by  "  companies "  do  noty  in  his 
opinion,  come  within  the  mischief  pointed  at  by 
these  Acts.  He  goes  on,  and  points  out  that 
much  of  the  language  of .  the  Acts  is  not  apt 
language  to  use  if  the  statutes  were  intended  to 
apply  to  corporations,  but,  at  the  same  time,  he 
takes  the  definition  clause  under  the  Acts  of  1878 
(sect.  4),  which  does  not,  for  this  purpose,  mate- 
rially <^fEer  from  the  definition  clause  under  the 
Act  of  1854,  and  says  in  terms  that  the  words  of 
that  definition  clause  are  wide  enough  to  cover  a 
bill  of  sale  or  debentures  issued  by  a  company. 
Having  placed  the  matters  pro  and  con  he  winds 
up  by  saying  that  he  is  not  prepared  to  hold  that 
no  corporation  can,  in  any  circumstance,  be  with- 
in the  Bills  of  Sale  Act  1878.  It  seems  to  me 
that  Bowen,  L.J.,  deliberately  and  studiously 
leaves  the  question  open.  He  goes  on  to  say  that 
"the  view  that  debentures  like  the  present  are 
not  within  the  Bills  of  Sale  Act  of  1878,  was 
that  adopted  by  Pollock,  B.  in  the  case  of 
John  Welsted  and  Co.  v.  Swansea  Sank  (5 
Times  L.  Rep.  332),  and  by  Lord  Coleridge, 
C.J.  and  Wills,  J.  in  the  case  of  Bead  v. 
Joannon  (ubi  svp.) ;  see  also  Edmonds  v.  Blaina 
Furnaces  Company  (57  L.  T.  Rep.  139;  36  Ch. 
Div.  215),  Levy  v.  Abercorris  Slate  and  SUA  Com' 
pany  (58  L.  T.  Rep.  218 ;  37  Ch.  Div.  260)."  He 
then  says :  "  We  agree  with  this  view  " — i.e.,  the 
view  adopted  in  those  cases — "  and  we  think  that 
this  appeal  should,  therefore,  be  allowed,  with 
costs  both  here  and  below."  If  he  had  stopped 
there  I  should  have  felt  that  that  was  such  an 
afiSrmation  of  the  view  contained  in  those  cases 
that  it  bound  me.    But  he  goes  on  to  say,  without 
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a  fresh  sentence,  "  on  the  gi'onnd  that  the  mort- 
gages or  charges  of  any  incorporated  company, 
for  the  registration  of  which  other  provisions 
have  been  made  by  the  (Jompanies  Glauses  Act 
1845,  or  the  Companies  Act  1862,  are  not  within 
the  Bills  of  Sale  Act  of  1878."  That  is  to  say,  he 
does  not  exclude  companies  generally  from  these 
Acts,  but  only  companies  in  which  provisions  are 
made  for  the  registration  of  mortgages.  It  seems 
to  me,  therefore,  that  Bowen,  L.J.,  deliberately 
leaves  open  the  question  whether  the  Bills  of  Sale 
Acts  apply  to  other  companies,  i.e.,  apply  to  com- 
panies in  the  case  of  which  no  provision  is  made 
for  registration.  Being  then  at  large  to  deal  with 
the  question,  I  cannot  help  starting  with  the 
Act  of  185-t,  and,  remembering,  with  regard  to 
that  Act,  that  at  the  time  when  it  was  passed 
the  Companies  Act  1862  had  not  then  passed 
(i.e.,  the  provisions  for  the  registration  of  mort- 
gages under  the  Act  of  1862  were  not  in  existence), 
and  that  whatever  may  have  been  the  intention  of 
the  Legislature  at  the  time  of  the  passing  of  the 
Act  of  1854  with  regard  to  companies  coming 
within  the  provisions  of  the  Companies  Clauses 
Act  1845,  the  Legislature  cannot  have  had  any 
intention  with  reference  to  companies  under  the 
Companies  Act  1862.  But  with  regard  to  those 
companies  it  seems  to  me  impossible  to  i-econ- 
cile  the  decision  of  Bowen,  L.J.  with  Deffell 
V.  White  (15  L.  T.  Rep.  211 ;  L.  Rep.  2  C.  P. 
144)  and  Shears  v.  Jacob  (14  L.  T.  Rep.  286  ; 
L.  Rep.  1  C.  P.  513),  in  which  it  was  held  in  1866 
that  Uie  Bills  of  Sale  Acts  did  apply  to  com- 
panies under  the  Companies  Act  1862.  I  assume 
that  the  company  in  Deffell  v.  White  (ubi  sup.) 
was  a  company  under  the  Companies  Act  1862 
from  the  date  of  the  case  (1866),  In  Shears  v. 
Jacob  {iibi  sup.)  the  company  is  stated  in  terms  to 
be  a  company  "limited."  With  regard  to  the 
residue  of  the  authority,  there  is  some  each  way. 
Thei-e  is  a  decision  by  Pearson,  J.  in  Be  Cunning- 
ham and  Company  Limited ;  Attenborough's  case 
(tibi  sup.),  which  is  a  positive  decision  that  deben- 
tures issued  by  companies  come  within  the  Bills 
of  Sale  Acts,  or  at  all  events  it  is  the  expression 
of  a  very  decided  opinion.  There  should  be  added 
the  caee  of  Ross  v.  Army  and  Navy  Motel  Com- 
pany (55  L.  T.  Rep.  4u'l ;  34  Ch.  Div.  43),  whei-e 
Kay,  L.J.  (then  Kay,  J.)  and  the  Court  of  Appeal 
both  said  the  Companies  Act  seemed  to  assume 
that  companies  under  the  Companies  Act  are 
within  the  Bills  of  Sale  Acts.  It  is  true  they  did 
not  there  avoid  the  security,  but  it  was  not  at  all 
on  the  ground  that  the  Bills  of  Sale  Acts  had  no 
application  to  such  companies.  On  the  other 
hand,  there  is,  as  I  have  said,  the  case  of  Bead  v. 
Joannon  (ubi  suj}.),  where  Lord  Coleridge  expressly 
decides  that  corporations  are  outside  the  Bills  of 
Sale  Acts  and  the  cases  mentioned  by  Bowen,  L.  J., 
which,  without  at  all  expressly  deciding,  seem  to 
me  to  assume  that  the  Bills  of  Sale  Acto  have  no 
application  to  corporations  at  all.  I  think  it 
right  to  mention  the  point  made  by  Mr.  Levett 
that  it  is  impossible  to  suppose  that  Bowen.  L.J. 
meant  to  decide  the  case  upon  the  ground  that 
the  Bills  of  Sale  Acts  have  no  application  to  com- 
panies at  all,  because,  if  he  had  intended  to  decide 
that,  the  elaborate  grounds  which  he  goes  into  for 
the  decision  would  not  have  been  necessary;  he 
had  only  to  say,  "  This  point  is  concluded  by 
Read  v.  Joannon  (iibi  sup.)."  I  have,  therefore, 
first  the  decision  of   Bowen,  L.J.,  which  is  a 


decision  that  companies  in  which  provision  is 
made  for  the  registration  of  mortgages,  are  not 
within  the  Act  of  1878.  I  have  to  say  whether  I 
will  go  one  step  further  and  say  that  no  corpora- 
tions are  within  the  Bills  of  Sade  Acts.  I  do  not 
feel  disposed  to  go  that  step  further.  What 
would  most  dispose  me  to  go  that  step  further  is 
the  fact  that,  though  Bills  of  Sale  Acts  have  been 
in  force  ever  since  1854,  there  has  not  been 
(since  the  two  cases  I  have  mentioned)  any 
decision  avoiding  debentures  as  coming  within 
the  Bills  of  Sale  Acts  down  to  1882.  The  reason 
for  that  is  .that  the  question  could  not  very  often 
arise,  because  the  Acts  of  1854  and  187S  had  no 
operation  in  favour  of  liquidators,  and  so  far  as 
execution  creditoi-s  were  concerned  the  question 
very  rarely  arose,  because  the  moment  an  execu- 
tion was  put  in  you  got  a  petition  and  a  winding- 
up  order,  and  in  that  way  the  raising  of  the 
question  wa»avoided.  Under  those  circumstances, 
1  hold  that  this  industrial  society  is  not  excluded 
from  the  operation  of  the  Bills  ot  Sale  Acts ;  and 
I  therefore  decide  against  the  validity  of  these 
de1)entures. 

Solicitors :     W.    Barrs ;    Bower,    Cotton,    and 
Bower. 

QUEEN'S  BENCH  DIVISION. 

May  22,  June  26,  July  25,  and  Nov.  14. 
(Before  Grantham  and  WEiaHT,  JJ.) 

The  Hull  Rope  Wobks  Compast  Limited 
V.  Adams,  (a) 

Mortgage  of  ship — Hire-and-ptirchase  agreem^ent — 
Attaching  goods  to  ship — Ship's  equipment — Dis- 
position of  goods — Factors  Act  188!)  (-52  &  53 
Vict.  c.  45).  s.  9. 

A  hire-and-purchase  agreement,  under  which  the 
hirer  has  no  poieer  to  determine  the  agreement 
by  returning  l/ie  goods  is  an  "  agreement  to  buy" 
within  sect.  9  of  the  Factors  Act  18S9  (52  <t-  53 
Vict.  c.  45).  And  if  the  hirer  in  such  case,  being 
the  mortgagor  of  a  ship,  attaches  the  goods  to 
the  ship  in  such  a  way  as  to  make  them  part  of 
the  ship's  equipment,  then  such'act,  at  any  rate 
if  followed  by  the  mortgagee  taking  possessiott, 
icill  constitute  a  "delivery  "by  the  hirer  under 
a  "  disposition"  to  the  mortgagee  within  the  same 
section. 

A.  owned  a  fishing  smack  which  he  mortgaged  to 

B.  and  Co.  After  the  date  of  the  mortgage  A. 
entered  into  a  hire-and-purchase  agreement  wiik 

C,  under  which  C.  gave  A.  possession  of  a 
trawling  warp  for  the  smack.  This  agreement, 
though  it  contained  provisions  enabling  C.  to 
determine  it  on  certain  contingencies,  gave  A.  tio 
power  to  do  so  by  returning  the  goods  to  C.  A. 
attached  the  trawling  warp  to  the  smack.  Sub- 
sequently B.  and  Co.  took  possession  of  the  suiaek 
and  warp  under  tlie  mortgage.  C.  thereupon 
forcibly  retook  possession  of  the  warp.    B.  and 

Co.  sued   C.  in  the  County  Court  for  trespass. 

The  judge  lield  thai  the  property  in  the  warp  had 

passed  to  B.  and  Co.  under  sect.  9  of  the  Factors 

Act  1889,  and  gave  them  damages  against  C.    C. 

appealed. 
Held,  that  the  County  Court  Judge  was  right. 
Helby  v.  Matthews  (72  L.  T.  Bep.  841 ;  (1895)  A.  C. 

471)   and  Lee  v.  Butler  (69  L.  T.  Rep.  379; 

(1893)  2Q.B.  318)  considered. 

(a)  Beported  by  J.  A.  Strahan,  Etq.,  B«iTit<er-«t-L««. 
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The  Hull  Rope  Wobks  Company  Limited  v.  Adams.             [Q.B.  Dit. 

Appeal  of  the  defendant  from  the  Suffolk  Coontj 
Court. 

Batty  was  the  owner  of  a  fishing  smack,  called 
the  Maude  Green,  registered  at  Lowestoft.  On 
the  24th  May  1893  Batty  mprt^ged  the  smack  to 
one  Enowles.  On  the  2nd  Nov.  1894  Knowles 
transferred  his  mortgage  to  the  plaintiffs. 

On  the  20th  Oct.  1894  the  defendant  Adams 
supplied  Batty  with  a  trawl  warp  to  be  substituted 
for  the  one  which  was  in  use  on  the  smack  and 
was  included  in  the  mortgage  of  the  smack. 
That  trawl  warp  was  supplied  under  a  hire-and- 
purchase  agreement,  of  which  the  following  is  the 
material  part : 

The  owner  and  lessor  (Adams)  agrees  to  let  to  tho 
lessee  (Batty)  and  the  lessee  hereby  agrees  to  hire  and 
take  from  the  owner  and  lessor  one  trawl  warp  .  .  . 
on  the  following  conditions : 

The  lessee  shall  and  will  pay  to  the  owner  and  lessor 
as  and  for  rent  for  the  said  trawl  warp  the  following 
anms,  that  is  to  say,  four  pounds  per  calendar  month 
commencing  on  the  Ist  Nor.  1894,  which  said  sums  so 
agreed  to  be  paid  as  aforesaid  amoont  in  the  aggregate 
to  the  Bom  of  fifteen  pounds  five  shillings,  and  the  lessee 
agrees  to  take  all  proper  care  of  the  said  trawl  warp,  and 
not  in  any  way  to  sell,  assign,  snblet,  or  otherwise  part 
with,  the  possession  of  the  said  trawl  warp,  or  assnme 
the  ownership  thereof,  so  long  as  any  of  the  said  sums 
shall  remain  dne,  and  will  not  in  anyway  alter  the  con- 
dition of  the  said  trawl  warp,  or  allow  the  same  to  be 
mode  without  the  consent  of  the  owner  or  lessor  in 
writing.  And  it  is  farther  mutually  determined  that, 
upon  payment  of  all  the  several  snms  aforesaid  being 
made  to  the  lessor  by  the  lessee,  then  this  agreement 
shall  be  at  an  end,  and  the  said  trawl  warp  shall  become 
the  property  of  the  lessee  as  purchaser  thereof  for  the 
said  sum  of  fifteen  pounds  five  shillings,  so  to  be  paid  as 
aforesaid,  but  nntil  the  said  several  sums  shall  have 
been  fully  paid,  together  with  any  expenses  and  costs, 
l^fal  and  otherwise  connected  therewith,  the  said  trawl 
wajrp  shall  remain  tho  sole  and  absolute  property  of  the 
owner  and  lessor,  it  being  hereby  expressly  declared  and 
agreed  that  the  said  trawl  warp  is  only  let  on  hire  to  the 
lessee  until  all  sums  of  money  due  under  this  agreement 
are  paid,  and  in  case  of  failure  in  payment  of  any  of  the 
above-mentioned  sums,  or  in  case  the  lessee,  his  eze- 
tors,  administrators,  or  assigns  shall  during  the  con- 
tinuance of  this  agreement  be  adjudged  bankrupt,  or  file 
a  petition  in  liquidation,  or  make  a  composition  with,  or 
any  aasignment  for  the  benefit  of  his  creditors  or 
soffer  hie  effects  to  be  taken  in  ezecntion,  or  give  a  bill 
of  sale,  or  on  any  breach  of  any  of  the  covenants  and 
conditions  herein  contained  the  full  balance  of  the  said 
sum  of  fifteen  pounds  five  shillings  required  for  the  pur- 
chase of  the  said  trawl  warp  shall  at  the  election  of  the 
owner  and  lessor,  at  once  become  payable  to  and  be 
recoverable  by  him,  who,  however,  instead  of  seeking  to 
recover  such  balance,  may,  if  he  thinks  fit,  seize  and 
resume  possession  of  the  said  trawl  warp  wherever  the 
same  my  be  and  sell  the  same. 

Here  follow  provisions  for  applying  the  proceeds 
of  the  sale  to  the  payment  of  expenses  and  of 
nnpaid  instalments,  and  handing  the  balance  to 
the  lessee  or  his  representatives. 

At  the  time  the  defendant  entered  into  this 
ag^reement  he  knew  that  the  smack  was  mortgaged 
to  Knowles.  He  wrote  to  Knowles  before  con- 
cluding the  agreement,  and  received  a  telegram 
in  I'eply  purporting  to  come  from  Knowles.  There 
was  no  evidence  that  the  plaintiffs  knew  of  the 
agreement  at  the  time  the  mortage  was  transferred 
to  them. 

On  the  2nd  March  1895  the  plaintiffs  took  pos- 
aesrion   of  the   smaok   under   their   mortgage. ' 


The  defendant  thereupon  demanded  the  return 
of  the  trawl  warp  supplied  by  him  under  the 
agreement  with  the  mortgagor,  Batty.  The 
plaintiffs  refused  to  comply,  and  on  the  7th 
March  the  defendant,  with  some  others,  went 
on  board  the  smack,  and  forcibly  took  possession 
of  the  trawl  warp.  The  plaintiffs  thereupon  sued 
the  defendant  in  the  County  Court  for  trespass. 

It  was  contended  for  the  plaintiffs  that  under 
sect.  9  of  the  Factors  Act  1889  (52  &  63  Vict, 
c.  45)  the  trawl  warp  passed  to  them  as  mort- 
gagees. For  the  defendant  it  was  contended  that 
that  section  did  not  apply,  that  the  trawl  warp 
was  still  the  defendant's  property,  and  that  he 
was  therefore  justified  in  taking  possession  of  it. 
The  judge  decided  in  favour  of  the  plaintiffs 
awai'ding  them  25Z.  damages,  to  be  reduced  to 
lOi.  on  the  defendant  returning  the  trawl  warp. 

The  defendant  appealed. 

Sect.  9  of  the  Factors  Act  1889  is  as  follows : 

Where  a  person,  having  boi^ht  or  agreed  to  buy 
goods,  obtains  with  the  consent  of  the  seller  possosrion 
of  the  goods  or  the  documents  of  title  to  the  goods,  the 
delivery  or  transfer,  by  that  person  or  by  a  mercantile 
agent  acting  for  him.  of  the  goods  or  documents  of  title, 
under  any  sale,  pledge,  or  disposition  thereof,  or  under 
any  agreement  for  sale,  pledge,  or  other  disposition 
thereof,  to  any  person  receiving  the  same  in  good  faith 
and  withont  notice  of  any  lien  or  other  right  of  the 
original  seller  in  respect  of  the  goods,  shall  have  the 
same  effect  as  if  the  person  making  the  delivery  or 
transfer  were  a  mercantile  agent  in  possession  of  the 
goods  or  documents  of  titlewith  the  consent  of  the 
owner. 

Seruiton  for  the  appellant. — There  is  no  agree- 
ment to  buy  within  sect.  9.  The  House  of  Lords 
held  that  there  are  two  kinds  of  hire  and  pur- 
chase agreements — those  which  must  ripen  into 
purchases,  and  those  which  may  not.  The  former 
are  within  sect.  9  of  the  Factors  Act  1889,  the 
latter  are  not.    This  is  one  of  the  latter  : 

Eelhy  v.  Matthmt,  72  L.  T.  Bep.  841 ;  (1895)  A.  C. 
471. 
[Wkioht,  J. — In  Helby  v.  Matthews,  it  was  pointed 
out  that  there  was  a  clause  giving  one  party  the 
right  to  determine  the  agreement.  That  was  the 
basis  of  the  decision.  There  is  no  such  clause 
here.]  In  the  second  place  there  has  been  no 
disposition  within  sect.  9  of  the  Act.  There  was 
no  delivery  by  the  hirer  to  the  mortgagee.  The 
mortgagee  took  possession  of  the  ship,  and  with 
it  of  the  hired  goods  under  power  of  law.  The_ 
original  mortgage  was  entered  into  before  the' 
hirer  obtained  possession  of  the  goods,  and  accord- 
ingly it  did  not  affect  them : 

Coltman  v.  Chamberlain,  25  Q.  B.  Div.  328 : 

Gough  V.  Wood,  (1894)  1  Q.  B.  713. 
Poyser  for  the  respondents. — Where  under  an 
agreement  of  hire  and  purchase,  the  hirer  has  no 
power  to  retain  the  goods,  sect.  9  of  the  Factors 
Act  applies.    Here  there  is  no  such  power : 

Lee  V.  Sutler,  69  L.   T.  Eep.  370 :  (1893)  2  Q.  B. 
318: 

Helby  v.  JIatthewt  (ubi  sup.). 
In  the  second  place  the  rope  having  been  attached 
to  the  ship,  became  part  of  her  equipment.     As 
snch  it  was  included  under  the  previously  existing 
mortgage ; 

Salmon  v.  Wood;  Ex  parte  Oould,  2  Mor.  Bank. 
Cas.  137. 
And  under  sects.  31,  34,  and  35,  of  the  Merchant 
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Be  Morgan  ;  I^  parte  Tubner. 


[In  Bank. 


Shipping  Act  1894  (57  &  58  Yict.  c.  60),  the  plain- 
tiffs as  mortgagees  were  owners,  and  had  the 
power  of  disposition  over  the  whole  ship.  To 
hold  that  the  trawl  warp  was  the  property  of 
defendant  would  be  to  make  the  ship  consist  of 
sixty-five  shares  contrary  to  sects.  5  and  9  of  the 
same  Act. 

SeruUon  in  reply. — There  is  no  express  power 
in  the  agreement  enabling  the  hirer  to  retain  the 
goods,  but  there  is  nothing  in  it  to  prevent  his 

"^^^g*^*"-  Cur.adv.vult. 

Nov.  14. — GrBANTHAM,  J.  read  the  judgment  of 
the  court : — We  reserved  judgment  in  this  case 
to  enable  us  to  see  if  the  judgment  of  the  House 
of  Lords  in  Helby  y.  Maitheios — a  case  which  had 
been  argued,  but  on  which  judgment  had  not  been 
given,  or  if  given  not  reported—would  affect  this 
case.  We  have  now  seen  that  judgment,  and 
are  of  opinion  that  this  case  is  not  governed  by 
that  decision,  but  is  within  the  decision  of  the 
Court  of  Appeal  in  Lee  v.  Butler,  which  case  is 
in  fact  approved  by  the  House  of  Lords  in  Helby 
V.  Matthews.  The  agreement  in  question  is  ill 
expressed,  but  it  appears  to  us  to  contain  an 
irrevocable  promise  by  the  hirer  to  pay  4Z.  a 
month  until  the  full  price  of  152.  5s.  is  paid,  and 
when  the  15i.  5a.  has  been  paid,  the  rope  there- 
upon becomes  the  property  of  the  hirer.  Various 
contingencies  are  named  in  which  the  owner  may 
put  an  end  to  the  arrangement  for  sale,  but  there 
18  nothing  corresponding  to  the  provision  on 
which  the  decision  of  tue  House  of  Lords  in 
Helby  v.  MattlieviB  appears  to  have  turned,  that 
"  the  hirer  may  terminate  the  hiring  by  delivering 
up  to  the  owner  the  said  instrument."  We  there- 
fore think  that  in  the  present  case  the  hirer  had 
"  agreed  to  buy  "  the  rope  within  the  meaning  of 
sect.  9  of  the  Factors  Act  1889  (52  &  53  Vict. 
c.  45),  and  we  have  already  expressed  our  opinion 
that  the  addition  of  the  rope  to  the  equipment  of 
the  mortgaged  ship  was  a  sufficient  deliveiy  or 
transfer  to  the  mortgagee  under  a  "  disposition  " 
within  the  meaning  of  the  Act,  or  at  any  rate 
became  so  when  under  and  pursuant  to  the 
powers  of  the  mortgage  possession  was  taken  by 
the  plaintiffs. 

Appeal  dUmised.    Leave  to  appeal  refuted. 

Solicitors  for  the  plaintiffs,  Pritchard  and  Sons, 
agents  for  Wiltshire  and  Son,  Great  Yarmouth. 

Solicitors  for  the  defendant,  Dubois  and 
Williama,  agents  for  H.  Chamberlin,  Great  Tar- 
mouth. 


QUEEN'S  BENCH  DIVISION,  IN  BANK- 
RUPTCY. 
Oct.  28  and  29. 
(Before  Williams  and  Kennedy,  JJ.) 
Be  Morgan  ;  Ike  parte  Turner,  (a) 
Bankruptcy — Protected  tranaaetion — Notice  of  act 
of  bankruptcy— Bankruptcy  Act  1883  {4&  &  46 
Vict,  c  52), «.  4,  tvb-ieet.  1  (h) ;  «.  49,  «ub-seet.  2. 
Knowledge  by  a  creditor  thai  the  debtor's  solicitor 
has  instructions  to  prepare  a  notice  that  the 
debtor  intends  to  tu^end  payment  of  his  debts 
is  not  notice  to  such  creditor  that  the  debtor  has 
committed  an  act  of  bankruptcy,  and  an  aseign- 
ment  of  a  debt  taken  by  titeh  creditor  from  the 

<«)  BapoTted  b7  Waltib  B.  TATB8,  Eiq.,  BuTiatar^kt-La». 


debtor,  with  such  knowledge,  is  conaeqiientlif 
valid. 
This  was  an  appeal  from  the  County  Court  at 
Hereford,  where  his  Honour  Judge  Lea  had 
declared  that  an  assignment  by  Morgan,  the 
debtor,  of  a  debt  due  to  him  from  one  Terry,  to 
Turner  the  appellant,  was  void  as  against  the 
trustee  in  the  bankruptoy,  having  been  taken  by 
Turner  with  notice  that  Morgan  had  committed 
an  act  of  bankruptoy. 

On  the  12th  March  1895  Turner  sold  to  Morgan 
seventy  bullocks  and  received  in  payment  a 
cheque,  dated  the  13th  March,  which  was  dis- 
honoured upon  presentation.  Morgan  re-sold  th« 
bullocks  to  Terry  on  the  13th  March,  and  received 
from  him  a  cheque,  which,  however,  he  did  not 
cash,  but  ultimately  returned  to  Terry.  Terry 
was  thus  left  indebted  to  Morgan  for  the  price  of 
the  bullocks. 

Upon  the  14th  March  Morgan  committed  an 
act  of  bankruptoy  by  writing  to  the  manager  of 
his  bank  that  he  intended  to  suspend  payment, 
and  asking  the  manager  to  instruct  Mr.  Philpin, 
his  solicitor,  to  prepare  a  notice  calling  a  meeting 
of  his  creditors  for  the  19th  March. 

Upon  the  15th  March  Turner  had  an  interview 
with  Philpin,  who  said  to  him,  "  Morgan  has 
given  me  instructions  to  call  his  creditor  together 
because  he  cannot  pay  his  debts,"  but  he  did  not 
acquaint  Turner  with  the  contents  of  the  letter 
written  by  Morgan  to  the  bank  manager. 

Turner  wrote  to  Terry,  on  the  16th  March, 
saying,  "  Morgan  is  compounding  with  his  cre- 
ditors," and  upon  the  20th  March  went  to 
Morgan's  house  and  compelled  him  to  assiga 
Terry's  debt  to  him. 

The  petition  was  presented  on  the  1st  April, 
receiving  order  made  the  10th  April,  and  a  trustee 
was  appointed,  who  moved  the  County  Court  upoB 
the  21st  May  to  declare  the  assignment  void  as 
against  him.  The  court  declared  the  assignment 
void,  and  Turner  appealed. 

Muir  Maclcenzie,  for  the  appellant,  stated  the 
facte,  and  was  stopped  by  the  court. 

Oioynne  James  for  the  respondent. — ^A  debtor 
commite  an  act  of  bankruptcy  when  he  gives 
notice  to  3.  ci-editor  that  he  is  about  to  suspend 
payment  of  his  debte.  Therefore,  I  contend  that 
if  Tui-ner  knows  that  Philpin  has  instmctions 
from  Morgan  to  call  a  meeting  of  his  creditors, 
then  he  must  know  that  Morgan  has  given  notice 
that  he  is  about  to  suspend  payment  of  his  debts. 
Muir  Mackenzie  in  reply. — Philpin  had  no  right 
in  the  course  of  conversation  with  Turner  to  give 
him  notice  of  an  act  of  bankruptoy  on  the  part  of 
Morgan,  nor  was  he  Morgan's  agent  to  commit  an 
act  of  bankruptoy  for  him  by  telling  Turner  that 
he  could  not  pay  his  debts. 

Williams,  J. — The  case  made  before  was  that 
there  had  been  an  act  of  bankruptcy  committed 
by  the  debtor,  by  his  notice  to  the  baJik  manager 
of  his  intention  to  suspend  payment,  wi{£in 
sect.  4,  sub-sect,  {h)  of  the  Bankruptcy  Act  1883, 
the  bank  manager  being  one  of  hia  creditors. 
That  was  the  case  in  the  County  Court;  bat 
now,  if  one  looks  at  the  evidence  of  the  two 
people  who  might  have  given  notice  of  that 
act  of  bankruptoy  to  Turner,  viz.,  the  bank 
manager  and  Philpin,  I  thinjc  it  plain  that 
neither  of  them  did  in  form  give  notice  to 
Turner  that  the  debtor  had  ^ven  this  notice  of 
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intention  to  suspend  payment  of  Us  debts.  First 
take  the  conversation  between  Tm-ner  and  the 
bank  manager ;  the  affidavit  of  the  bank  manager 
does  not  suggest  that  he  gave  Turner  any  notice 
of  tiie  letter  ne  had  received  from  the  debtor,  and 
Turner  in  his  evidence  gave  a  point  blank  denial 
to  the  suggestion  that  lie  had  received  any  such 
notice  from  the  bank  manager.  Then  take  the 
conversation  with  Philpin,  the  same  observations 
apply ;  his  affidavit  does  not  say  that  he  told  the 
appellant  the  contents  or  effect  of  that  letter.  It 
is  impossible  to  say  that  Philpin  in  conversation 
gave  any  notice  of  this  act  of  bankruptcy.  It 
did,  however,  occur  to  me  that  the  conversation 
between  Turner  and  Philpin  might  constitute  a 
notice  of  an  act  of  bankruptcy,  for  it  might  be 
said  that  the  very  conversation  was  notice  by  the 
debtor,  through  his  agent,  that  he  had  suspended, 
or  was  about  to  suspend,  payment  of  his  debts. 
Nevertheless,  I  have  come  to  the  conclusion  that 
Philpin  was  not  authorised  by  the  debtor  to  give 
any  such  oral  notice;  he  only  had  authority  to 
issue  a  circular  on  a  date  which  had  not  yet 
arrived,  and  the  debtor  might  have  withdrawn 
that  authority  at  any  time  before  the  issue  of  the 
circular.  Knowledge  that  a  debtor  intends  to 
give  notice  of  his  intention  to  suspend  pay- 
ment is  not  notice  of  an  act  of  bankruptcy, 
nor  is  knowledge  that  the  debtor's  solicitor  has 
instructions  to  prepare  a  notice  of  intention  to 
suspend  payment  notice  that  the  debtor  has  com- 
mitted an  act  of  bankruptcy;  and  it  does  not 
amount  to  notice  by  the  debtor  to  the  appellant 
unless  we  hold  that  the  infitmctions  to  the  solicitor 
gave  him  authority  to  give  oral  notice  before  the 
circular  was  issued. 

Eennebt,  J. — ^I  concur.  It  seems  to  me  on 
the  evidence  that  it  is  quite  clear  that  the  appel- 
lant never  knew  of  the  contents  or  effect  of  the 
letter  to  the  bank  manager,  and  also  that  the 
solicitor  had  no  authority  to  give  oral  notice  of 
an  act  of  bankruptcy  on  behalf  of  the  debtor,  but 
that  bis  authority  was  limited  to  sending  out  the 

Solicitor  for  the  appeyant,  A.  Hunt. 
Solicitor  for  the  i-espondent,  S.  P.  Daviet. 


JuHidal  Committee  of  tfje^ribs  Council. 

July  25  and  Nov.  16. 
(Present:    The   Right   Hons.    Lords    Watson, 
Macnaohtsit,  Mobbis,  and  Datet,  and  Sir 
B.  GoircH.) 

COBPOBATIOK  OF  ToBOHTO  V.  ViEGO.  (a) 

ON  APPEAL  FBOM  THE  SITPBEME  COUBT  OF 

CANADA. 

Ciyrporation  —  Bye-lato  —  Validity  —  Restraint  of 
trade — Pouiert  of  regulating  and  governing. 

A  municipal  power  of  regulation,  or  of  making 
bye-larvs  for  good  government,  without  exprem 
words  of  prohibition,  does  not  authorise  a  bye- 
law  making  it  unlawful  to  carry  on  a  lawful 
trade  in  a  lawful  manner. 

And  therefore,  where  a  munietpoZ  council  had 
power  to  make  bye-laws  for  "regulating  and 
governing  "  hawleers,  &e.  -. 

(a)  Beportcd  b;  0.  S.  Hiloir,  Eiq.,  BurlBter-kt-Law. 
VoL  LXXm.,  1888. 


Seld  {affirming  the  judgment  of  the  court  below), 

that  they  had  not  power  to  prohibit  hawkers  from 

plying  their  trade  at  all  in  a  substantial  and 

important  part  of  the  city,  no  question  of  any 

apprehended  nuisance  being  raued,  and  that  a 

bye-law  to  that  effect  teas  ultra  vires. 

This  was  an  appeal  from   a  judgment  of   the 

Supreme  Court  of  Canada  (Gwynne,  Sedgewick, 

and  King,   JJ.)   Foumier  and   I'^aschereau,  JJ. 

dissenting,  who  had  reversed  a  judgment  of  the 

Court  01    Appeal  for  Ontario  (Haggarty,  C.J., 

Burton,  Osier,  and  Maclennan,  JJ.)  affirming  a 

decision  of  Gait,  C.J.  dismissing  an  application 

to  quash  a  bye-law  as  being  ultra  vires. 

The  appellant  corporation,  professing  to  act  in 

Eorsuance  of  their  statutory  powers    for  regu- 
iting  and  governing  hawkers  and  pedlars,  had 
passed  a  bye-law  prohibiting  such  persons  fronh 
carrving  on  their  trades  in  eight  specified  streets, 
of  the  city  of  Toronto.    It  was  alleged,  and  was. 
so    found    by  the    court,    that    these  were   the- 
principal  business    streets  of  the  town,  and  a. 
motion  was  made  to  quash  the  bye-law  on  the- 
ground  that  it  was  unreasonable  and  in  restraint 
of  trade,  and  went  beyond  powers  of  regulation, 
and  amounted,  in  fact,  to  an  absolute  prxjhibition,. 
and  was  ultra  vires. 

The  sections  of  the  Acts  bearing  on  the  case- 
are  set  out  in  the  judgment  of  their  Lordships. 

Blake,  Q.C.  (of  the  Canadian  Bar),  for  theappel-. 
lants,  contended  that  power  to  pass  such  a  bye- 
law  was  conferred  by  sect.  495,  sub-sect.  3,  of  the  - 
Ontario  Municipal  Act  (Bev.  Stat.  Ont.  c.  184).  It 
is  not  necessary  that  a  nuisance  should  be  caused 
or  apprehended.  [Lord  Watbon  referred  to 
Macbeth  v.  Ashley  (30  L.  T.  Rep.  310;  L.  Rep.  2 
H.  L.  Sc.  352).]  The  statute  gives  the  council  un- 
restricted control  over  these  matters,  and,  as  they 
have  exercised  their  discretion  in  good  faith,  tbie 
court  will  not  interfere  with  it.  In  fact,  in  tb» 
conrts  below  the  opinion  of  three  judges  has  prs^ 
vailed  over  that  of  seven.    See 

Blattery  v.  Naylor,  59  L.  T.  Bep.  41 ;  13  App.  Caa. 
446. 
B.  Avory  and  Du  Vemet  (of  the  Canadian  Bar), 
for  the  respondent,  argued  that  the  bye-law  was. 
unreasonable  and  ultra  vires,  and  went  beyond 
the  powers  of  "regulating"  conferred  by  the 
statute.  It  amounts  to  a  prohibition  and  is  in. 
restraint  of  trade.    See 

Keep  V.  Vestry  of  St.  Mary's,  Setcington,  70  L.  T. 

Bep.  509;  (1894)  2  Q.  B.  524 ; 
Dick  V.  BadaH,  48  L.  T.  Bep.  391 ;  10  Q.  B.  Dir. 

887; 
Galdw  Navigation  Company  v.  Piling,  14  If.  ft  W. 

76; 
Chamberlain  v.  Conway,  53  J.  P.  214. 

Blake,  Q.C.  was  heard  in  reply. 

At  the  condosion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Nov.  16. — Their  Lordships'  judgment  was 
deliyered  by 

Lord  Datet. — The  question  for  decision  in  this 
appeal  is  whether  a  section  of  a  bye-law  was  com- 
petently and  validly  made  bv  the  Corporation  of 
Toronto.  Sect.  12  of  bye-law  2453  requires  a 
licence  to  be  taken  out  by  "  all  hawkers,  petty 
chapmen,  or  other  persons  carrying  on  petty 
trades,  or  who  go  from  place  to  place,  or  to  other 
men's  houses,  on  foot  or  with  any  animal  bearing 
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or  drawing  aaj  goods,  wares,  or  merchandise,  for 
sale,  or  in  or  with  any  boat,  Tesael,  or  other  craft, 
or  otherwise  cany  goods,  wares,  or  merchandise 
for  sale,  except  that  no  such  licence  shall  be  re- 
quired for  hawking,  peddling,  or  selling  from  any 
vehicle  or  other  conveyance  goods,  wares,  or  mer> 
chandise  to  any  retail  dealer,  or  for  hawking  or 
peddling  goods,  wares,  or  merchandise,  the  growth, 
prodace,  or  manufacture  of  this  province,  not 
being  liquors  within  the  meaning  of  the  law  re- 
lating to  taverns  or  tavern  licences,  if  the  same 
are  being  hawked  or  peddled  by  the  manufacturer 
or  producer  of  such  goods,  wares,  or  merchandise, 
or  hy  his  bond  fide  servants  or  employes,  having 
written  authority  in  that  behalf,  and  such  servant 
or  employe  shall  produce  and  exhibit  his  written 
authority  when  required  to  do  so  by  any  muni- 
cipal or  peace  officer ;  nor  from  any  pedlar  of  fish, 
farm,  and  garden  produce,  fruit  and  coal-oil,  or 
other  small  articles  that  can  be  carried  in  the 
hand  or  in  a  small  basket ;'  nor  from  any  tinker, 
cooper,  glazier,  harness-mender,  or  any  person 
usually  trading  or  mending  kettle?,  tubs,  house- 
hold goods,  or  umbrellas,  or  going  about  and 
canying  with  him  proper  materials  for  snch 
mending."  Sect.  2  a  is  the  only  part  of  the 
amending  bye-law  (2934)  now  complained  of. 
It  provides  that  "no  person  named  and  speci- 
fied in  sub-sect.  2  of  this  section  (whether  a 
licensee  or  not)  shall  (after  the  Ist  July  1892, 
prosecute  his  calling  or  trade  in  any  of  the  fol- 
lowing streets  and  portions  of  streets  in  the  city 
■of  Toronto."  Then  follows  an  enumeration  of 
-eight  streets  which  comprise  the  busiest  and  most 
important  thoroughfares  of  the  city.  The  statu- 
tory power  under  which  the  corporation  claims 
a  ri^t  to  make  that  bye-law  is  contained 
in  the  Municipal  Act  of  Ontario,  s.  495,  which 
enacts  that  the  council  of  any  county,  city,  and 
town  may  pass  bve-laws  for  "licensing,  regulating, 
and  governing  nawkers  or  petty  chapmen,  and 
other  persons  carrying  on  pet^  trades,  &c." 
B>eference  was  also  made  to  sect.  503  of  the  same 
Act,  which  empowers  councils  to  pass  bye-laws 
for  establishing  and  regulating  markets  and  pre- 
venting the  sale  by  reteal  in  the  public  streets  of 
any  meat,  vegetables,  grain,  hay,  fruit,  and  other 
.articles.  The  real  question  is  whether,  under  a 
power   to  pass   bye-laws    for    "regulating    and 

governing "  hawkers,  &c.,  the  council  may  pro- 
ibit  hawkers  from  plying  their  trade  at  all  m  a 
substantial  and  important  portion  of  the  city,  no 
question  of  any  apprehended  nuisance  being  raised. 
It  was  contended  that  the  bye-law  was  vUra  vires 
and  in  restraint  of  trade  and  unreasonable.  No 
doubt  the  regulation  and  governance  of  a  trade 
may  involve  the  imposition  of  i-estrictions  on  its 
exercise,  both  as  to  time  and,  to  a  certain  extent, 
as  to  place,  where  snch  restrictions  are  in  the 
opinion  of  the  public  authority,  necessary  to  pre- 
vent a  nuisance  or  for  the  maintenance  of  order. 
But  their  Lordships' think  that  there  is  a  marked 
distinction  between  the  prohibition  or  prevention 
of  a  trade  and  the  regulation  or  govemamoe  of  it, 
and,  indeed,  a  power  to  regulate  and  govern  seems 
to  imply  the  continued  existence  of  that  which  is 
to  be  regulated  and  governed.  An  examination  of 
other  sections  of  the  Act  shows  that  when  the 
Xjegislature  intended  to  give  power  to  prevent  or 
prohibit  it  did  so  by  express  words,  and  that  the 
framers  of  the  Act  did  not  intend  to  include  a 
power  to  prevent  or  prohibit  in  a  power  to  legfu- 


late  or  gov«m.  Through  all  the  cases  cited  in 
illustration  of  the  respondent's  argument  the 
general  principle  may  be  traced  that  a  municipal 
power  of  regulation  or  of  nukking  bye-laws  for 
good  government,  without  express  words  of  pro- 
hibition, does  not  authorise  the  making  it  unuiw- 
f ul  to  carry  on  a  lawful  trade  in  a  lawful  manner. 
It  was  argued  that  the  bye-law  did  not  amount  to 
prohibition,  because  hawkers  and  chapmen  might 
still  carry  on  their  business  in  certain  streets  of 
the  city.  Their  Lordships  cannot  accede  to  that 
argument.  The  question  is  one  of  substance,  and 
should  be  regarded  from  the  point  of  view  as 
well  of  the  public  as  of  the  hawkers.  The  effect 
of  the  bye-law  is  practically  to  deprive  the  resi- 
dents of  the  most  important  part  of  the  city  of 
the  power  of  buying  their  goods  from  or  of 
trading  with  the  class  of  traders  in  question. 
And  that  observation  receives  additional  force 
from  the  very  wide  definition  given  to  "  hawkers  " 
in  the  Act.  At  the  same  time,  the  "  hawkers." 
&c.,  are  excluded  from  exercising  their  trade  ixi 
that  part  of  the  city.  There  is  no  evidence,  and 
it  is  scarcely  conceivable  that  the  trade  could  not 
be  carried  on  without  occasioning  a  nuisance. 
The  appellants  wisely  disclaimed  any  intention 
on  the  part  of  the  council  to  discriminate  against 
hawkers  and  pedlars  in  favour  of  permanent 
shopkeepers.  No  other  explanation  of  the  object 
of  the  bye-law  was  offered.  The  question,  there- 
fore, is  reduced  to  a  bare  question  of  power. 
^  Their  Lordships,  on  the  whole,  have  come  to  the 
conclusion  that  it  was  not  the  intention  of  the 
Act  to  give  that  power  to  the  corporation.  They 
therefore  agree  with  the  majority  of  the  judges 
of  the  Supreme  Court,  and  will  humbly  advise 
Her  Majesty  that  the  appeal  be  dismissed  with 
costs. 

Solicitors  for  the  appellants,  Freshfields  and 
Williams. 

Solicitors  for  the  respondent,  Poole  and  Bobin- 
son. 


Sviiftm  €m(d  oi  '^rtWdimt. 


COURT   OF   APPEAL. 

Oct.  25  and  Nov.  11. 
(Before  Smith  and  Riobt,  L.JJ.) 

GOKSTANTINB     AND     Co.     V.     WaBDKN     AND 

Sons,  (a) 

APPEAL  FBOM    THE    QUEBN's    BENCH  DIVISION. 

Praetiee — Third-party  procedure — Indemnity — 
Order  XVI.,  r.  48. 

An  action  was  hrought  by  shipoioners  against  the 
defendants  for  not  having  uruoaded  Oie  plaintiffs' 
ship  at  the  port  of  discharge  pursuant  to  the 
terms  of  the  charter-party,  ■which  stipuhUed  that 
the  ship  should  be  discharged  at  port  of  delivery 
"  as  customary."  After  the  execution  of  the 
charter-party  the  defendants  sold  the  cargo  to 
D.,  who  contracted  that  the  cargo  should  he 
tc^en  "from  over  the  ship's  side  a*  fast  as  the 
captain  can  deliver,"  faUtng  which  it  was  to  be 
resold  at  the  defendants'  discretion,  D.  being 
liable    for    "any     loss,    demurrage,    or    other 

(a)  B«ported  b;  VT.  0.  Biss,  Eiq.,  Bui1«tar«<-Iiair. 
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«»pense*  ariring  therefrom."  The  ship  arrived, 
mid  D.  took  deltvery  of  the  cargo. 

Held,  that  leave  ought  not  to  he  given  to  the 
defendant*  to  ietue  a  third-party  notice  under 
drder  XVI.,  r.  48,  against  V.,  as  the  eontracl 
hy  D.  as  to  lose  and  demurrage  was  not  a  con- 
tract to  indemnify  the  defendants  against  their 
liability  to  the  plaintiffs  under  the  charter- 
party. 

Deeition  of  Day,  J.  reversed. 

The  question  in  this  case  was,  whetlier  the  defen- 
dants were  entitled  to  leave  to  issue  a  third-party 
notice  under  Order  XV'l.,  r.  48,  against  the  appel- 
lants. 

The  plaintiffs,  who  were  shipowners,  broneht 
this  action  ag^ainst  the  defendants  for  not  haVmg 
tmloaded  the  plaintiffs'  ship  at  the  port  of  dis- 
charge pursuant  to  the  terms  of  a  charter-party 
dated  the  15th  June  1894,  by  which  the  defen- 
dants were  bound,  and  which  stipulated  that  the 
ship  should  be  discharged  at  port  of  deliTery  "  as 
customary." 

On  the  16th  June  1894  the  defendants  sold  to 
Messrs.  Dobell  and  Co.,  the  proposed  third  Dartiea, 
1500  to  2000  tons  of  bones  at  *.  10».  per  ton,  "to 
be  shipped  in  one  or  two  vessels,  at  sellers'  option 

.  .  .  during  the  months  of  August  and  (or) 
September  and  (or)  October,  from  River  Plato,  to 
discharge  at  Birkenhead  in  the  United  Kingdom 
as  per  chartor-party,"  and  the  contract  contained 
the  following  provision :  "  The  bones  to  be  weighed 
in  the  usual  manner  and  to  be  taken  with  all 
faults  and  defects  from  over  the  ship's  side  as 
fast  as  the  captain  can  deliver,  failing  which  to 
be  resold  at  the  sellers'  discretion,  and  the  buyer 
to  be  liable  for  any  loss,  demurrage,  or  other 
expenses  arising  therefrom." 

There  was  ako  in  the  contract  an  arbitration 
clause  in  the  event  of  any  dispute  arising  on  the 
contract. 

The  plaintiffs'  ship,  with  the  bones  on  board, 
arrived  at  Birkenh^d  in  due  course,  when' 
Messrs.  Dobell  and  Go.  took  delivery  thereof  in 
fulfilment  of  their  contract  with  the  defendante. 

The  plaintiffs  now  sued  the  defendante  for  not 
having  discharged  the  ship  at  port  of  delivery 
"  as  customary  "  according  to  the  terms  of  the 
charter-party,  alleging  that  the  ship  had  been 
detained  eleven  days  l^yond  the  proper  time,  and 
the  defendante  sought  to  bring  in  Messrs.  Dobell 
and  Co.  as  third  parties  to  indemnify  them  against 
this  claim  of  the  plaintiffs. 

Day,  J.  at  chambers  held  that  the  defendante 
were  entitled  to  issue  a  third-party  notice  against 
Messrs.  Dobell  and  Co.,  and  from  that  decision 
Messrs.  Dobell  now  appealed. 

Bigham,  Q.C.  and  H.  F.  Boyd  for  the  appel- 
lante. — The  liability  undertaken  by  the  appel- 
lante  in  the  contract  of  the  16th  June  IG^  with 
reference  to  any  loss,  demurrage,  or  expenses, 
refers  only  to  any  failure  on  their  part  to  perform 
that  contract  with  the  defendante.  It  is  not  a 
contract  to  indemnify  the  defendante  against  any 
claim  the  plaintiffs  may  have  against  them  under 
the  charter-party.  Therefore  Order  XVI.,  r.  48, 
does  not  apply,  and  leave  to  issue  the  third-party 
notice  shovld  have  been  refused : 

Speller  and  Co.  v.  The  Bruiol  Steam  Navigation 
Company,  50  L.  T.  Bep.  419 ;  13  Q.  B.  Div.  96. 

The  words  of  the  contract  of  purchase  "as  per 


charter-party"  refer  only  to  the  contemplated 
voyage. 

Joseph  Walion,  Q.C.  and  T.  O.  Carver  for  the 
defendante. — There  is  in  the  purchase  contract 
an  express  contract  to  indemnify  the  plaintiffs 
against  any  claim  for  demurrage.  That  contract 
shows  that  the  goods  are  coming  by  ship,  and 
the  purchasers  are  to  be  "  liable  for  any  demur- 
rage arising  therefrom."  As  between  the  buyer 
and  seller  of .  the  goods  there  can  be  no  liability 
for  demuTTa|Ke ;  it  must  be  between  one  of  them 
and  a  third  person.  The  appellante  must  be 
liable  if  the  plaintiffs  are,  as  they  are  bound  by 
more  stringent  conditions  than  the  plaiatiffs,  and 
therefore  they  must  have  broken  their  contract  if 
the  plaintiffs  have. 


Bigham  in  reply. 


Cttn  adv.  vvlt. 


Nov.  11. — Smith,  L J.,  after  stetins  the  facto, 
continued : — The  case  of  Speller  ana  Co.  v.  The 
Bristol  Steam  Navigation  Company  (ubi  sup.)  in 
this  court  has  decided  that  a  defendant  is  not 
entiUed  to  issue  a  third-party  notioe  under 
Order  XVT.,  r.  48,  unless  he  can  show  a  con- 
tract by  the  third  party,  either  express  or 
implied,  that  the  defendaiit  shall  be  indem- 
nified by  him,  which  means  a  contract  by  the 
third  party  to  indemnify  the  defendant  against 
the  causes  of  action  upon  which  the  plaintiff 
is  suing.  We  have  nothing  in  this  caae  to  do 
with  contribution  or  with  any  implied  contract, 
and  the  question  is,  do  the  deiendante  nui>ke 
out  such  an  express  contract  by  the  third  parties  P 
In  my  judgment  the  first  part  of  the  contract  of 
the  16th  June  1894  between  the  defendante  and 
Dobell  and  Co.  down  to  the  words  as  "  per  charter- 
party  "  deals  with  the  contemplated  voyage,  and 
the  clause  commencing  with  "The  bones  to  be 
weighed,"  and  endins  "  arising  therefrom,"  deals 
with  the  unloading  ci  the  ship  at  the  termination 
of  that  voyage.  It  is  argued  for  the  defendante 
that  in  this  document  is  to  be  found  an  express 
contract  by  Messrs.  Dobell  and  Co.  to  indemnify 
the  defendante  against  demurrage.  They  do  not 
allege  any  implied  contract,  u  is  true  that  in 
it  Messrs.  DobieU  and  Co.  contract  to  pay  to  the 
defendante  any  loss,  demurrage,  or  expenses 
which  may  result  from  their  not  taking  the  bones 
from  over  ship's  side  as  fast  as  the  captain  can 
driver ;  but  where  ia  the  contract  that  they  will 
indemnify  the  defendante  against  the  causes  of 
action  the  plaintiffs  may  have  under  the  charter- 
party  of  the  15th  June  1894  against  the  defen- 
dants P  I  can  find  no  such  contract.  Messrs. 
Dobell  and  Co.  do  not  underteke  to  pay  any 
demurrage  the  plaintiffs  may  recover  against 
the  defendante  under  the  defendante'  con- 
tract with  the  plaintiffs  to  unload  as  cus- 
tomary, but  they  undertake  to  pay  any  loss, 
demurrage,  or  expenses  which  may  arise  by 
reason  of  their  (tbiat  is  Messrs.  Dobell  and  Co.) 
failing  to  perform  their  contract  with  the  defen- 
dante, viz.,  in  not  teking  delivery  "  over  the  ship's 
side  as  fast  as  the  captain  can  deliver."  But  it  is 
said  that  the  result  is  the  same  as  if  there  were  a 
contract  to  indemnify,  for  unless  the  third  parties 
have  broken  their  contract  with  the  defendants, 
the  defendante  cannot  have  broken  their  contract 
with  the  plaintifEs,  because  the  greater  obligation 
undertaken  by  Messrs.  Dobell  and  Co.  with  the 
defendants    must  include  the  lesser  obligation 
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vmdetiaken  by  the  defendants  with  the  plaintiffs ; 
and  therefore  it  is  said  the  third  parties  have,  aa 
regards  demurrage,  in  substance  rmdertaken  to 
indemnify  the  dfflendants.  Bnt  this  argument, 
ingenious  though  it  is,  does  not  show  any  contract 
to  indemnify,  -miich  must  be  proyed  to  exist  before 
Order  ZYI.,  r.  48,  can  be  made  available.  If  the 
defendants  sued  Messrs.  DobeU  and  Co.  for  not 
indemnifying  them  they  should  be  nonsuited, 
for  the  only  cause  of  action  they  could  establish 
against  Dobell  and  Co.  is  a  contract,  not  to  indem- 
nify but  to  pay  any  claim  for  damages  the  defen- 
dants may  hare  against  them  for  not  unloading 
in  accordance  with  their  contract,  i.e.,  "  from  over 
ship's  side  as  fast  as  the  captain  can  delirer." 
It  IS  true  that  the  loss  and  demurrage  expenses 
Messrs.  Dobell  and  Co.  might  have  to  pay  the 
defendants  plight  be  the  same  in  amount  as  the 
damages  the  defendants  might  have  to  pay  the 
plaintiffs,  but,  as  was  pointed  out  in  Speller  and  Co. 
Y.  ■  The  BrUiol  Steam  Navigation  Company  (ubi 
««p.),  that  does  not  suffice.  I  therefore  am  of 
opinion  that  the  leave  to  issue  a  third-party 
notice  should  not  have  been  granted.  The  point 
upon  the  arbitration  clause  does  not  arise.  I 
think  this  appeal  must  be  allowed  with  costs  here 
and  below. 

BiOBY,  L.J. — I  am  of  opinion  that  there  is  in 
this  case  no  contract  to  indemnify.  It  is  not 
suggested  that  there  is  an  implied  contract  to 
indemnify,  but  that  there  is  an  express  contract 
involved  in  the  word  "  demurrage  "  contained  in 
the  contract  for  sale,  which  it  is  contended  refers 
to  demurrage  contemplated  by  the  charter-party. 
Now,  first  of  all,  though  there  was  a  charter- 
party  in  existence  at  the  date  of  the  contract  for 
sale,  it  does  not  seem  that  the  cargo  carried  under 
^it  was  necessarily  that  which  was  to  be  delivered 
nmder  the  contract  for  sale.  If  it  is  not  a  neces- 
sary, it  is  certainly  an  unlikely  construction,  that 
-the  liability  of  the  purchaser  to  the  vendor  is  to 
•  depend  upon  any  contract  which  the  vendor  may 
'  choose  to  enter  into  with  a  shipowner.  Then  is 
the  construction  necessary  P  Demurrage  in  the 
contract  cannot,  in  my  judgment,  be  troated  as 
meaning  demurrage  in  the  strict  sense,  for  in 
the  contract  there  would  not  necessarily  be  any 
demurrage  provided  for  in  the  strict  sense.  It 
must  mean  detention.  The  claim  arises  only  on 
the  default  of  the  purchaser,  and  does  not  cover 
any  damages  for  detention  caused  by  the  vendor, 
-iiiough  he  might  be  liable  to  the  shipowner  for 
such  damages.  Farther,  it  cannot  cover  any 
damages  for  detention  arising  where  neither 
purcluiser  nor  vendor  cause  the  detention.  Yet 
under  the  charter-party  there  might  be  cases,  aa 
for  instance  a  s&ike  of  workmen,  where  the 
charterer  would  be  liable  on  his  absolute  contract 
with  the  shipowners.  The  measure  of  damages, 
or  even  the  existence  of  damage  under  the  two 
contracts  of  sale  and  chartering,  need  not  co- 
incide, though  in  certain  events  there  may  be 
damage  for  breach  of  each  contract,  and  the 
measure  of  damage  may  be  the  same  for  each 
breach.    This,   of  course,   would  not  make  the 

furchase  contract  a  contract  of  indemnity, 
'nrther,  the  right  of  action  against  the  purchaser 
arises  immediately  on  his  breach  of  contract. 
If  it  were  a  contract  of  indemnity  the  action 
would  not  arise  until  some  payment  indemnified 
against  had  been  made.  As  there  is  no  contract 
express  or  implied  for  indemnity,  the  third-party 


rules  cannot  properly  be  made  applicable,  and  the 
appeal  must  be  allowed. 

Solicitors  for  the  appellants,  Walker,  Son,  and 
Field,  agents  for  Weighiman,  Pedder,  and  Co., 
Liveipooi. 

Sohcitors  for  the  defendants.  Field,  Boteoe,  and 
Co.,  agents  for  Batesona,  Warr,  and  Wimshurst, 
Liverpool. 


Nov.  11  and  20. 

(Before  Smith  and  Biobt,  L.JJ.) 

The  Alcot  and  Gandia  Bailwat  and  Hab- 

boub  Oompant  Liuitbd  «.  Obebnhill. 

Gbbbnhill  ti.  The  Alcot,  &c.  Goupant. 

The  Tbttbtees,  Exectttobs,  and  Secttbitieb 

Insubance  Cobfobation   Liuited  v.  The 

Alcot,  &c.  Company,  (o) 

appeal  fbom  the  chancebt  diyision. 

Practice — Pleading — Counter-claim,  who  ewlUled 
to — Person  named  in  defence  <u  party  to  a 
counter-claim — Judicature  Act  1873  (36  &  37 
Viet.  c.  66),  ».  24,  tub-eect.  3— Order  XIX., 
r.  3;  Order  XXI.i  rr.  11,  14;  Order  XXUL, 
r.  4 
A  person  named  in  a  defence  a$  a  party  to  a 
counter-daim  thereby  made  it  entitled  to  defend 
himself  against  such  counter-claim,  hvt  not  al*o 
to  raise  a  counter-claim  against  the  d^endanl 
and  the  plaintiff. 
Sti-eet  V.  Gover  (36  L.  T.  Bep.  766 ;   2  Q.  B.  Bit. 

4a%)foUowed. 
Toke  v.  Andrews  (8  Q.  B.  Div.  428)  dittinguiMhed. 
Decision  of  Stirling,  J.  affirmed. 
The  above-named  company  was  in  Aug.  1889 
incorporated  under  the  Companies  Act  18i62  for 
the  [purpose  of  acquiring  certain  concessions  of 
the  Spanish  Government  for  the  construction  and 
working  of  a  railway  from  Alcoy  to  Grandia  in  the 
kingdom  of  Spain,  and  of  a  harbour  at  the  last- 
mentioned  place,  and  of  exercising  the  rights 
granted  by  those  concessions. 

In  Aug.  1893  the  company  commenced  an 
action  against  Thomas  Arthur  Greenhill  and 
others  concerning  a  contract  which  the  defen- 
dants had  entered  into  with  the  plaintiff  com- 
pany for  the  construction  of  the  railway  and 
harbour. 

The  defendants  delivered  a  statement  of  defence, 
together  with  a  coimter-claim  against  the  plaintiff 
company,  and  also  against  uie  Trustees,  &c. 
Corporation  in  respect  of  a  guarantee,  the  Cor- 
poration being  named  in  the  defence  as  parties  to 
the  counter-claim. 

Subsequently  the  Trustees,  &c.  Corporation  de- 
livered a  statement  of  defence  to  the  connter-clum 
of  the  defendants,  together  with  a  counter-claim 
against  the  defendants,  and  also  against  the 
plaintiff  company. 

On  the  22nd  July  1895  the  plaintiff  company 
applied  to  Stirling,  J.,  sitting  at  chambers,  for  an 
order  that  the  coxmter-claim  of  the  Trustees,  &c. 
Corporation  might  be  struck  out  on  various 
grounds. 

Hi  a  Lordship  made  the  order,  as   asked,  on 
the  authority  of  Street  v.  Gover  (36  L.  T.  Bep.  766 ; 
2  Q.  B.  Div.  498). 
Bnle  11  of  Order  XXI.  of  the  Boles  of  1883 

(a)  Beportad  b;  E.  A.  Bckatoelkt,  Eiq.,  BurlitaMtt-Law. 
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(Identical  with  role  5    of  Order   ZXII.  of  the 
BiTileB  of  1875)  provides  as  follows : 

Where  a  defendant  hj  hia  def  enoe  seta  up  any  oonnter- 
elaim  whioh  raises  qnestions  between  himself  and  the 
plaintiff  along  with  any  other  persons,  he  shall  add  to 
fbe  title  of  his  defence  a  further  title  similar  to  the  title 
in  a  statment  of  claim,  setting  forth  the  names  of  all  the 
persons  who,  if  snoh  oonnter-olaim  were  to  be  enforced 
by  cross-action,  wonld  be  defendants  to  snoh  oross- 
aotion,  and  shall  deliver  his  statement  of  defence  to 
such  of  them  as  are  parties  to  the  action  within  the 
period  within  which  he  is  reqniied  to  deliver  it  to  the 
plaintiff. 

Bule  14  of  Order  XXI.  of  the  Boles  of  1883 
(id^tical  with  mle  8  of  Order  XXII.  of  the 
Boles  of  1875)  provides  that : 

Any  person  named  in  a  defence  as  a  party  to  a 
oonnter-claim  thereby  made  may  deliver  a  reply  within 
the  time  within  which  he  might  deliver  a  defence  if  it 
were  a  statement  of  claim. 

From  that  decision  the  Trostees,  &o.  Corpora- 
tion, by  leave,  now  appealed. 

Jlfacita^/iten  f or  the  appellants. — The  appellants 
desire  to  be  allowed  to  coonter-claim,  althongh 
Already  broo^ht  in  as  third  parties  to  a  counter- 
«laim.  Stirling,  J.,  in  refosin^  to  permit  the 
coonter-claim  to  be  delivered,  sunply  followed  a 
<lirect  aothority  on  the  point : 

Street  v.  Qover  (1877),  36  L.  T.  Bep.  766 ;  2  Q.  B. 
Div.  498. 
But  I  say  that  Street  v.  Gover  (uhi  sup.)  was  not 
rightly  decided;  and  that,  having  regard  to  the 
Jndicature  Act  1873  and  the  Rules  of  Court,  the 
order  I  now  ask  for  can  be  made  : 

Tolce  V.  Andrewt,  8  Q.  B.  Div.  428  ; 

BeddaU  v.  Maitland,  44  L.  T.  Bep.  248 ;  17  Ch. 

Div.  174) 
Judicature  Act  1873,  s.  24,  sub-sect.  3 ; 
Bnles  of  Court  1883,  Order  XIX.,  r.  3;  Order  XXI., 

rr.  10, 14, 15  j  Order  XXUI.,  r.  4. 

Mulligan  for  .  the  respondents,  the  plaintiff 
company. — ^It  is  clear  from  the  decision  of  the 
Divisional  Court  in  Street  v.  Gover  {ubi  sup.)  that 
"the  appellants  here  cannot  counter-claim  against 
anyone,  but  can  only  reply  to  the  original  claim. 
That  case  was  decided  in  1877.  Rule  8  of  Order 
XXn.  of  the  Rules  of  1875  was  left  exactly  as  it 
was  when  the  Rules  of  1883  were  passed:  (see 
Order  XXI.,  r.  14,  of  the  Rules  of  1883.)  Take  ▼. 
AndreuiB  {ubi  svp.)  is  not  an  authority  for  the 
contention  of  the  appellants,  as  it  does  not  deal 
•with  the  present  point.  Order  XXI.,  r.  16,  was 
passed  to  determine  the  difference  arising  between 
Vaveuseurr.  Knmp  (15  Oh.  Div.  474)  and  BeddaU 
▼.  jlf«tt<Ia»<i  {vbt  sup.).  [RiQBT,  L.J. — McOoman 
V.  MiddUt(m  (11  Q.  B.  Div.  464)  ovei-ruled 
Vavasieur  v.  Krum>  {ubi  sup.)."]  The  Rule  Com- 
mittee did  not  think  proper  to  alter  rule  8  of 
•Order  XXII.,  though  Street  v.  Gover  {ubi  tup.) 
had  been  reported  lor  some  time.  If  the  com- 
-mittee  had  considered  that  there  was  anv  reason 
for  doubting  that  case  they  would  probably  have 
removed  the  doubt.  It  would  be  a  strong  thing 
-to  depart  now  from  the  practice  which  has  been 
followed  in  boUi  branches  of  the  court  since 
Street  v.  Gover  (ubi  sttp.),  and  which  I  submit  is 
foonded  on  good  sense.  Another  case  on  third- 
pui^y  procedure  is 

Eden  v.   The  Weardale,  ^c,   Company,  51  L.  T. 
Bep.  726 ;  28  Ch.  Div.  333. 


B.  J.  Parker  for  the  respondents,  Greenhill  and 
others. 


Cur.  adv.  vuU. 


Maenaghten  replied. 

Nov.  20.  — The  following  vrritten  jodgments 
were  delivered :  — 

Smith,  L.J. — ^The  ouestion  is  whether  a  point 
of  practice  decided  by  Mellor  and  Lush,  JJ.  in  the 
year  1877  in  the  case  of  Street  v.  Gover  (36  L.  T. 
Rep.  766 ;  2  Q.  B.  Div.  498)  upon  Order  XXH.,  r.  8, 
in  the  Orders  and  Rules  of  1875,  which  is  identical 
with  Order  XXI.,  r.  14,  in  the  Orders  and  Roles 
of  1883  now  in  force,  is  to  be  followed  or  not. 
Stirling,  J.  followed  it,  but  gave  leave  to  appeal. 
It  is  argued  that  the  decision  of  Mellor  and 
Lush,  JJ.  is  wrong,  and  that  the  practice  during 
the  last  eighteen  years  has  been  wrong,  and  that 
this  court  should  now  overrule  the  case  of  Street 
V.  O&ver  {uhi  sup.)  decided  in  1877  and  alter  the 
practice.  I  should  be  extremely  loth  to  do  any- 
thing of  the  kind.  Unless  fully  convinced  that 
the  decision  was  wrong  I  most  certainly  should 
refuse  to  do  so,  more  especially  as  since  the 
decision  the  old  Orders  and  Rules  of  1875  upon 
which  it  was  given  have  been  replaced  by  the 
Orders  and  Rules  of  1883.  The  Orders  and  Rules 
of  1883  have  subsequently  been  often  altered  and 
amended,  and  yet  the  old  Orders  and  Rules  of 

1876,  with  knowledge  of  the  decision  in  Street  v. 
Gover  {ubi  sup.)  upon  them,  were  re-established  in 
1883  and  remain  still  untouched.  This  fact  shows 
that  no  inconvenience  has  been  felt  in  practice  in 
adopting  the  construction  of  rule  14  of  Order  XXL 
as  laid  down  by  MeUor  and  Lush,  JJ.  in  the  year 

1877.  The  question  is  this:  whether,  when  the 
defendant  to  an  action  brings  in  another  person 
in  order  to  oonnter-claim  against  him  and  the 
plaintiff — ^which  he  can  do  by  virtue  of  sect.  24, 
sub-sect.  3,  of  the  Judicature  Act  1873,  and 
Order  XXI.,  r.  11 — that  person,  under  rule  14  of 
that  order,  is  entitled  not  only  to  defend  himself 
against  snch  oonnter-claim  of  the  defendant, 
but  also  to  raise  a  counter-claim  against  the 
defendant  and  the  plaintiff.  Order  XXL,  r.  14,  is 
as  follows :  [His  Lordship  read  it  and  continoed :] 
Mellor  and'  Lush,  JJ.  held  that  the  word 
"  reply  "  in  this  role  did  not  embrace  a  counter- 
claim, and  so  the  practice  has  been  since  1877,  as 
I  have  already  remarked.  I  would  point  out  the 
result  if  the  person  bi-ought  in  by  a  defendant 
can  counter-claim  as  is  now  suggested.  He  was 
no  party  to  the  plaintiff's  action.  The  plaintiff 
wanted  nothing  out  of  him.  All  the  plaintiff 
wanted  was  something  out  of  the  defendant. 
But  it  is  said  that  the  defendant  who  alleges  that 
he  wants  something  out  of  the  plaintiff,  and  the 
person  brought  in  m  order  that  he  the  defendant 
may  obtain  relief  for  himself  can  thus  bring  in  a 
person  and  put  him  upon  the  plaintiff,  so  that  the 
plaintiff  is  driven  to  a  contest  with  that  peraon 
although  the  plaintiff  has  no  claim  whatever 
against  him,  and  has  never  litigated,  and  does 
not  desire  to  enter  into  litigation  with  him  at  all. 
It  strikes  me  as  odd  that  the  rules  should  allow 
this,  but  it  is  said  that  they  do,  and  it  is  said 
that  Field.  J.,  and  Huddleston,  B.,  in  the  ca«e  of 
Take  v.  An^reios  (8  Q.  B.  Div.  428),  in  the  year 
1882,  in  reality  so  held,  and  that  their  judgment  is 
preferable  to  that  of  Mellor  and  Lush,  JJ.  In 
my  opinion  Field,  J.,  and  Huddleston,  B.,  did  not 
decide  what  it  is  now  said  that  they  did.    In  the 
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first  place,  they  had  not  to  decide  UTX>n  the  con- 
stmction  of  Order  XXII.,  r.  8.  Wtat  they  de- 
cided was,  that  where  a  plaintiff  sued  a  defen- 
dant, and  the  defendant  counter-claimed  against 
the  plaintiff,  the  plaintiff  could  counter-claim 
against  the  counter-claim  of  that  defendant  for  a 
cause  of  action  which  accrued  to  the  plaintiff 
after  the  issue  of  the  writ.  That  is  all  those 
learned  judges  decided.  It  will  he  seen  that  this 
is  a  decision  that  an  original  plaintiff  can  counter- 
claim against  the  counter-claim  of  an  orig^inal 
defendant  and  for  a  cause  of  action  which  accrued 
after  the  issue  of  the  writ;  but  it  is  no  decision 
that  a  person  brought  in  by  a  defendant  can 
counter-claim  against  an  original  plaintiff.  It  is 
true  that  Field,  J.  points  out  that  Lush,  J. 
had  doubts  as  to  whether  he  was  placing  the 
correct  construction  upon  the  *  word  "reply" 
in  Order  XXII. ;  r.  8,  but  he  and  MeUor,  J.  id, 
nevertheless,  expressly  hold  that  the  word  "  reply  " 
did  not  include  a  counter-claim,  and  so  it  has 
remained  until  the  present  time.  In  my  judg- 
ment, if  this  construction  of  the  rule  is  to  be 
altered,  such  alteration  must  be  brought  about  by 
the  Bule  Committee  by  adding  thereto  the  word 
"counter-claim"  after  the  word  "reply."  But 
whether  the  Bule  Committee  would  think  right 
to  do  so  I  much  doubt,  seeing,  as  was  pointed 
out  by  Mellor  and  Lush,  JJ.,  that  it  would  pro- 
duce such  a  complexity  as  would  render  an  action 
untriable.  I  should  notice  that  this  Order  XXI., 
r.  14,  applies  to  actions  both  in  the  Chancery  and 
Common  Law  Divisions.  If  it  would  produce  no 
complexity  in  the  Chancery  Division,  as  it  is  said 
it  would  not,  well  and  good.  But  the  same  con- 
struction must  be  placed  upon  the  rule  whether  it 
is  being  applied  to  a  Chancery  or  to  a  common 
law  action.  And  if,  as  I  have  no  doubt  in  a 
conmion  law  action,  the  complexity  pointed  out 
would  arise,  I  prefer  the  construction  placed  upon 
the  rule  by  Mellor  and  Lush,  JJ.,  and  not  that 
now  contended  for,  viz.,  that  the  word  "  reply  "  as 
used  in  the  rule  embraces  a  counter-claim.  In 
the  case  of  Uden  v.  The  Weardale  Iron  Company 
(51  L.  T.  Rep.  726;  28  Ch.  Div.  333)  in  which  a 
third  par^  was  brought  in  by  a  defendant  under 
Order  X Vl.,  r.  48,  in  order  that  the  defendant 
might  obtain  indemnitr  or  contribution  from  him, 
it  was  argued  that  such  third  party  could  file  a 
counter-claim  against  the  original  plaintiff.  But 
this  court  held  that  he  could  not,  and  Bowen  and 
Fry,  L.JJ.  pointed  out  the  inconveniences  which 
would  arise  if  this  were  allowed;  and  similar 
inconveniences  would,  as  it  appears  to  me,  arise 
in  the  present  case  if  the  application  were 
allowed.  For  these  reasons  I  am  of  opinion  that 
the  appeal  must  be  dismissed,  and  with  costs  in 
any  event. 

BiOBT,  L.J. — ^I  am  of  the  same  opinion. 
Whether,  if  the  case  of  Street  v.  Gover  {uoi  sup.) 
had  come  before  me  in  the  first  instance,  I  should 
have  been  influenced  by  the  i-easons  there  given, 
and  have  arrived  at  the  same  conclusion,  I  very 
much  doubt.  But  from  the  first  I  have  been 
strongly  impressed  with  the  great  inconvenience 
of  attempting  to  interfere  now  with  a  decision  on 
a  rule  as  to  procedure  enunciated  so  long  ago  as 
1877.  My  omy  hesitation  has  arisen  from  a  doubt 
which  I  entertained  for  a  short  time  as  to  whether 
Tohe  v.  Andrews  (ubi  »ttp.)  really  had  not  in  sub- 
stance laid  down  a  law  not  to  be  reconciled  with 
Street  v.  Oover  {ubi  «up.).    But  after  looking  into 


that  case,  and  the  judgment  of  the  Divisional 

Court  as  delivered  by  Field,  J.,  I  see  that  the' 

learned  judges  did  not  intend  to  overrule,  and 

they  cardully  avoided  overruling.  Street  v.  Oover 

(vhi  aup.).    Seeing  that  the  learned  judges  may, 

like  myself,   have  had   some    doubt  about    the- 

original  correctness  of  or  necessity  for  the  decision 

in  Street  v.  Oover  {ubi  aup.),  and  seeing  also  that- 

they  would  not  act  upon  that  doubt,  I  think  that 

we  likewise  ought  not  to  do  so.    My  conolusioa 

therefore,  after  consideration,  is  that  I  agree  with 

what  has  been  said  by  Smith,  L.J.  as  to  th» 

inconvenience  of    attempting  to    interfere  with 

that  decision.  .        ■,  ,.  , 

Appeal  dtsmxteed. 

Solicitors  for  the  appeUants,  Slaughter  and 
May. 

Solicitors  for  the  respondents,  Aehuret,  Morritr 
Crisp,  and  Co. ;  Batten,  ProffM.  and  Scott. 


Monday,  Nov,  11. 
(Before  Lord  Eshbb,  M.B.,  and  £a.t,  L.J.> 
The  South  Stapfobdshibe  Tbahwats 

OOMPANT  LiHITBD  V.  EbBSHITH.  (a) 
APPEAI,  FBOH  THE  QUEEN'b  BENCH  DITIBION. 

ProcWce — Svidence — Bankers'  Books   Evidence 

Act  1879  (42  &  43  Vict.  c.  11),  s.  7. 
In  an  application  under  the  Bankers'  Books  Evi- 
dence Act  1879  for  leave  to  inspect  before  trial 
bankers'  books  containing  entries  of  the  banJcintf 
account  of  a  person,  a  party  to  the  action,  he  is 
entitled  to  rely  upon  the  same  privilege  at  t<y 
items  which  he   sviea/rs   are  irrelevant   to   tJi» 
matters  in  question,  as  existed  in  other  appli- 
cations for   inspection  before  trial  made  pre- 
viously to  the  passing  of  the  Act. 
Semble,  that  under  that  Act  the  court  has  juris- 
diction to  grant  leave  to    inspect  before   trial 
banJcers'  books  eontainirtg  entries  of  the  banking 
aeeouTit  of  a  person  not  a  party  to  the  action.,  %f 
the  applicant  shows  to  the  court  that  items  tn  U 
womabe  evidence  at  the  trial  against  a  party  t» 
the  actum,  but  the  court  wiU  not  exercise  its 
jurisdiction  unless  it  be  satisfied  that  there  m,ust 
be  in  the  account  item^s  of  that  nature. 
Per  Kay,  IjJ.  :  The  person,  not  being  a  party  to  the 
action,  of  whose  banking  account  inspection  i* 
sought  should  be  served  with  notice  and  be  heard 
in  oppoiiMon  to  the  application. 
This   was  an  appeal   from  an  order  made  by 
Hawkins,  J.  at  chtunbers  reversing  the  decision  of 
the  master  upon  an  application  oy  the  plaintaff» 
for  inspection  before  trial    of    certain  bankers 
books  under  the  Bankers'  Books  Evidence  Act 
1879  (42  &  43  Tict.  c.  11),  s.  7. 

The  plaintiffs  were  a  tramway  company  incor- 
porated in  188!)  which  had  taken  over  the  lights 
and  property  of  another  company  called  the 
South  Staffordshire  and  Birmingham  District 
Steam  Tnmways  Company  Limited. 

In  their  statement  of  claim  they  alleged  that 
the  defendant  Ebbsmith  was  the  promoter  and 
solicitor  of  the  latter  company ;  that  while  ho 
occupied  that  fiduciary  position  he  formed  a 
company  called  the  Dickinson  Tramway  Appli- 
ances Company  Limited,  which  company  waa  a 
sham,  being    in    fact    Ebbsmith  himself ;    that 

(a)  BnpoTtadb;  E.  Hahut  Smitb,  Eiq.,BuTlBtar«t-Law. 
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«ertaan  patents  were  bonght  up  for  small  sums  by 
Ebbsmith  and  assigned  oy  him  to  the  Dickinson 
<k>mpany ;  and  that  Ebbamith  then  procnred  the 
plaintiff  company  and  their  predecessors  to  pur- 
■chase  articles,  the  subject-matter  of  the  patents, 
and  licences  to  nse  the  patents  at  exorbitant 
prices,  and  without  any  disclosure  of  his  interest 
in  the  patents ;  and  they  claimed  damages,  an 
-aocount  of  the  defendant's  profits,  and  a  rescission 
«f  their  contracts  as  to  the  patents. 

By  the  Bankers'  Books  Evidence  Act  1879 
{42  &  4S  Yict.  c.  11)  it  is  provided  as  follows : 

Sect.  7.  On  the  applioation  of  any  parfy  to  a  legal 
proceeding  a  court  or  judge  may  order  that  ench  party 
be  at  liberty  to  inspect  and  take  oopies  of  any  entries 
in  a  banker's  book  for  any  of  the  purposes  of  snoh  pro- 
ceediagB.  An  order  nnder  this  section  may  be  made 
«tthar  with  or  withoat  summoning  the  bank  or  any 
other  party.    .     .     . 

On  the  application  of  the  plaintiffs,  the  master 
made  an  order  that  they  should  be  at  liberty  to 
inspect,  at  the  Metropolitan  Bank  Limited,  the- 
books  of  the  Staffordshire  Joint  Stock  Bank 
IJimited,  and  their  sacoessors  for  the  years  1885 
to  1894,  containing  entries  of  the  accounts  of 
Ebbsmith  and  of  tiae  Dickinson  Company. 

This  order  was  reversed  by  Hawicins,  J.,  and 
liberty  to  inspect  was  entirely  refused. 

The  plaintiffs  appealed. 

On  behalf  of  the  plaintiffs  affidavits  were  filed 
"With  the  view  of  showing  that  the  Dickinson  Com- 
pany was  really  identical  with  the  defendant.  It 
appeared  that  out  of  the  1507  shares  in  the 
Dickinson  Company  the  defendant  had  from  its 
incorporation  till  1889  held  1500,  these  shares 
were  then  transferred  to  Greorge  Rose,  a  clerk  in 
Ilia  employ,  who  was  one  of  the  signatories  of  the 
memorandnm  of  association,  and  subsequently 
they  were  all  transferred  to  The  Corporate  Trust 
Limited,  a  company  which  had  nnce  gone  into 
licmidation. 

In  an  affidavit  sworn  by  the  secretary  of  the 
Dickinson  Company  he  stated  that  there  were  no 
'entries  in  the  company's  account  showing  pay- 
ments by  them  to  the  defendant  except  those 
showing  payment  of  dividends  on  the  shares  held 
by  him. 

Sir  Frank  Loekwood,  Q.C.  {Scrutton  with  him) 
for  the  pliuntiffs. — The  affidavits  show  the  identity 
•of  the  Dickinson  Company  with  the  defendant. 
Their  banking  account  was  really  his,  although  it 
was  not  kept  nnder  his  name.  The  court  has 
jurisdiction  to  allow  inspection  of  the  banking 
account  of  a  person  not  a  party  to  the  action : 
Bmcard.  v.  BeaXl,  60  L.  T.  Bep.  637 ;  23  Q.  B. 
Div.  1. 

G.  Spencer  Bower  for  the  defendant.  —  The 
■defendbmt  has  filed  an  affidavit  in  which  he  swears 
that  "  there  are  no  entries  in  my  banking  accounts 
in  respect  of  which  inspection  is  now  sought 
relating  to  the  matters  in  question  other  than  and 
-except  three  items  which  he  mentions.  The 
court  is  bound  to  accept  that  affidavit,  and  must 
refuse  to  allow  inspection  of  any  other  items  in 
his  account.  The  Bankers'  Books  Evidence  Act 
1879  does  not  take  away  any  privilege  from  a 
person  against  whom  discovery  is  sought : 

PoTTiell  V.  Wood,  66  L.  T.  Bep.  670 ;  (1892)  P.  137. 

This  is  really  an  attempt  by  the  pliuntiffs  to  get 
evidencetin  support  of  their  case  by  roving  through . 


the  bankers'  books.  Perry  ▼.  The  Phogphor  Bronze 
Company  (71  L.  T.  Bep.  854)  is  no  authority 
against  me ;  if  considers  it  is  rather  in  favour 
of  the  defendant  here.    He  referred  also  to 

Smmott  V.  The  Btar  Ifewipaper  Company,  67  L.  T. 
Bep.  829;  62  L.  J.  77,  Q.  B. 

Loehnis  for  the  Dickinson  Company. — This 
company  is  not  a  party  to  the  action.  The  court 
has  no  jurisdiction  to  make  an  order  for  the 
inspection  of  its  banking  account.  Soward  v. 
Beall  (u&t  step.)  should  be  overruled.  Sect.  7  of 
the  Act  gives  no  power  to  the  court  except  for 
the  purpose  of  enforcing  compliance  with  the 
previous  sections ;  even  if  the  court  has  jurisdic- 
tion to  give  inspection  of  this  company's  banking 
account,  it  ought  not  now  to  exercise  that 
jorisdiction  because  the  plaintiffs  do  not  show 
that  there  is  any  item  in  this  banking  account 
which  would  at  the  trial  be  evidence  against  the 
defendant. 

Sir  Frank  Loekwood,  Q.C.  replied. 

Lord  Ebhek,  M.B,. — This  is  an  applioation  by 
the  plaintiffs  for  an  order  for  leave,  under  the 
Bankers'  Books  Evidence  Act  1879,  to  inspect 
before  trial  the  banking  accounts  of  the  dnen- 
dant  and  also  of  the  Dickinson  Tramway  Appli- 
ances Company.  The  learned  judge  at  chambers 
refused  the  aj>plication.  and  the  plaintiff  has 
appealed  to  this  court.  First,  as  to  the  banking 
account  of  the  defendant.  That  the  court  h&a 
power  to  order  inspection  cannot  be  doubted  ; 
the  question  is,  as  to  the  rule  of  conduct  by  which 
the  court  should  be  guided  in  considering  whether 
the  application  ought  to  be  granted.  Apart  from 
the  Act  of  Parliament  which  we  are  now  dealing 
with,  the  court  in  granting  inspection  of  docu- 
ments has  regulated  its  conduct  by  certain  deci- 
sions and  rules,  and  it  has  been  a  rule,  when 
inspection  of  documents  before  trial  was  asked 
for,  not  to  grant  the  application  if  the  person 
against  whom  it  was  made  put  forward  at  the 
time  in  his  affidavit  an  answer  of  a  particular 
kind.  If  he  did  that,  the  court  accepted  the 
answer  and  acted  upon  it,  leaving  to  him  the  risk 
of  being  subsequentiy  found  to  have  sworn  a  false 
affidavit.  The  present  application  is  made  under 
the  Bankers'  Books  Evidence  Act  1879,  but  I 
think  that  the  court  should  exercise  its  jurisdic- 
tion under  that  Act  in  accordance  with  the  rule  of 
the  court  which  I  have  mentioned  in  other  cases 
of  applications  for  inspection  before  trial.  Now 
here  tlie  defendant  has  sworn  in  his  affidavit  that 
the  items  in  his  banking  account  which  he  has 
there  given  are  the  only  items  in  it  which  are 
relevant  to  the  issues  in  the  action.  In  my  opimon 
we  must  upon  this  summons  accept  that  statement 
of  his  on  oath,  and  we  must  act  upon  it.  AVe 
ther^ore  cannot  now  order  inspection  of  his 
banking  accoimt  before  the  trial  of  the  action. 
We  must  leave  the  matter  to  the  judge  at  the 
trial.  Then  there  is  the  question  as  to  the  bank- 
ing  account  of  the  Dickinson  Tramway  Appli- 
ances Company.  I  myself  hafe  no  more  doubt 
as  to  the  power  of  the  court  to  order  inspection  in 
this  case  than  as  to  the  power  of  the  court  in  the 
defendant's  case.  It  seems  clear  to  me  that 
we  have  power  to  order  inspection,  though 
the  company  is  not  a  party  to  the  action;  and 
for  the  reasons  ^ven  m  tne  judgments  of  the 
Divisional  Court  in  Howard  r.  Seall  (ubi  tup.). 
But  the    jurisdiction    of    the  court   should    be 
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^sxercised  with  very  great  caution.  The  applica- 
tion is  to  inspect  the  banking  account  nominally  of 
a  x>er800  who  is  no  party  to  the  suit,  and  the  court 
should  therefore  use  great  care  in  exercising  its 
power.  One  rule  of  conduct  which  the  court  should 
observe  in  such  a  case  as  the  present  is  this — I  do 
not  at  all  mean  to  say  that  the  rule  is  exhaustive 
— if  it  be  proved  to  the  satisfaction  of  the  court, 
so  that  the  court  is  persuaded  that  the  banking 
account  said  to  be  that  of  a  third  person  is  really 
and  in  truth  an  account  of  a  person  who  is  a  party 
to  the  action,  or  if  the  court  is  persuaded  that, 
though  the  banking  account  in  question  may  not 
belong  to  a  partv  to  the  action,  yet  that  he  is  so 
much  coimected  with  it  that  items  in  it  will  be 
evidence  against  him  at  the  trial,  in  such  a  case 
■as  that,  the  court  would  be  justified,  if  there  be 
no  valid  reason  to  the  contrary,  in  making  an 
order  for  inspection  before  trial.  But,  unless  the 
court  be  convinced  to  that  extent,  the  order  ought 
not  to  be  made.  In  the  present  case  I  think  that 
the  banking  account  kept  in  the  name  of  the 
Dickinson  Tramway  Appliances  Company  was 
either  an  account  of  the  defendant  or  else  might 
contain  items  which  would  be  relevant  to  the 
issues  in  the  action.  But  that  is  not  enough.  I 
think  that  the  person  applying  for  the  inspection 
of  such  a  banking  account  should  show  to  the 
court  strong  reasons  for  expecting  to  find  in  it 
some  items  which  would  be  evidence  at  the  trial 
against  the  other  party.  No  item  has  been  here 
fi^ed  upon  as  one  which  would  so  benefit  the 
plaintiffs,  and  I  cannot  imagine  that  any  item 
that  would  be  likely  to  be  useful  to  the  plaintiffs 
would  be  found  in  the  account  except  those  which 
the  plaintiffs  already  have.  Therefore,  if  we 
granted  an  order  for  inspection  of  this  account,  it 
would  merely  enable  the  plaintiffs  to  examine  it 
for  the  purpose  of  trying  to  find  out  whether 
there  were  any  items  which  might  help  them  at  the 
trial.  Under  these  circumstances  I  think  we 
ought  not  to  overrule  the  decision  of  the  learned 
judge,  and  we  must  refuse  Uie  plaintiffs'  applica- 
tion.   The  appeal  must  be  dismissed. 

Kat,  L.J.  —  I  entireljr  agree  with  what  the 
Master  of  the  Rolls  has  said.  The  Bankers'  Books 
Evidence  Act  1879  for  the  first  time  gave  power 
to  the  court  to  order  inspection  before  trial  of  a 
banker's  book  when  the  banker  was  not  a  party  to 
the  action.  No  such  ordei'  could  have  been  made 
before  that  Act  was  passed.  The  rule  as  to 
inspection  of  documents  has  always  been  this, 
that  the  person  against  whom  the  application  was 
made  was  always  at  liberty  to  seal  up  any  parts 
which  he  had  sworn  were  not  relevant  to  the 
issues  in  the  action.  The  applicant  could  not  get 
behind  an  affidavit  to  that  effect,  and  the  rule  of 
the  court  was  to  accept  such  an  affidavit  unless  the 
applicant  could  show  from  some  other  document 
in  the  cause  that  the  statement  in  the  affidavit 
was  inaccurate.  The  question  is,  whether  that 
rule  of  the  court  has  been  altered  in  the  case  of  an 
application  under  the  Bankers'BooksEvidence  Act 
1879.  I  agree  with  what  was  said  by  the  court  in 
Pamell  v.  Wood  (ubi  gup.),  that  the  Act  was  never 
intended  to  do  away  with  any  privilege  that  a 
person  may  have  in  resisting  inspection.  It  was 
only  intended  to  enable  the  court  to  order  inspec- 
tion in  certain  cases  where,  before  the  passing  of 
the  Act,  inspection  could  not  be  obtained  at  all. 
Now  here  the  defendant  in  his  affidavit  g^ves 
certain  items,  and  swears  that  they  are  the  only 


items  in  his  banking  account  which  are  relevant: 
to  the  issues  in  the  action.  The  court  mnat? 
accept  that  affidavit,  and  must  therefore  refuse 
the  application  for  the  inspection  of  his  account. 
Then  we  come  to  the  other  part  of  the  application, 
namely,  for  the  inspection  of  the  banking  account 
of  the  Dickinson  TVamway  Appliances  Company. 
That  company  is  not  a  party  to  the  action.  It  is^ 
sought  to  get  over  that  fact  by  saying  that, 
though  the  Dickinson  Company  is  a  corporation, 
yet,  as  the  defendant  at  one  time  at  least  held 
practically  all  the  shares  in  it,  the  company  was 
really  the  defendant,  and  its  baJoking  account  was 
his  account  just  as  if  he  had  simply  kept  an 
account  in  some  other  name  than  his  own.  At 
present  it  seems  unnecessary  to  give  any  decisive 
opinion  on  the  point.  But  I  see  no  reason  for 
differing  from  the  opinion  of  the  court  in  Howard 
V.  Beall  (jubi  sup.)  that,  under  this  Act  of  Parlia- 
ment, the  court  has  jurisdiction  to  order  inspec- 
tion of  a  banking  account  under  such  circum- 
stances as  that.  But  when  a  banking  account  i» 
kept  in  the  name  of  someone  not  a  party  to  the- 
action,  the  court  will  act  with  the  greatest  possible 
caution  before  granting  inspection,  with  even 
greater  caution  than  in  an  application  to  inspect  the 
bankingaccountof  a  party  to  the  action.  The  third 
party  whose  account  it  is  sought  to  inspect  should 
certainly  come  before  the  court,  and  he  should  be 
heard  in  opposition  to  the  application.  In  the 
present  case  notice  has  been  sei-ved  on  the 
Dickinson  Company,  and  they  have  appeared  and 
argued  against  the  granting  of  the  application. 
Now  a  strong  case  of  suspicion  has  certainly  been 
made  out  by  the  plaintiffs,  because  at  one  time 
the  defendant  held  nearly  all  the  shiues  in  the 
company.  The  evidence  before  us  varies  as  to  the 
date  when  his  interest  in  the  company  came  to  an 
end.  But  it  is  not  necessary  to  come  to  any  con- 
clusion on  that  point.  The  court  must  be  satisfied, 
before  granting  the  application,  not  merely  that 
the  Dickinson  Company  is  identical  with  the 
defendant,  but  also  that  in  the  account  in  question 
there  are  items  on  which  a  finger  could  almost  be 
laid  which  would  at  the  trial  be  evidence  against 
the  defendant.  I  am  not  satisfied  that  there  are 
any  items  of  that  kind  in  the  banking  account  of 
the  Dickinson  Company.  Therefore,  we  cannot 
allow  inspection  of  their  account  at  this  stage  of 
the  action.  In  coming  to  this  conclusion  we  are 
not  in  any  way  interfering  with  the  power  of  the 
judge  at  the  trial  to  order  the  books,  or  certified 
copies  of  their  contents,  to  be  then  produced  if 
he  should  think  it  necessary.  All  that  we  now 
decide  is,  that  in  the  exercise  of  the  discretion  of 
the  court  we  think  that  this  is  not  a  case  in  which 
we  ought  to  order  the  inspection  asked  for. 

Appeal  dismitted. 

Solicitors  for  the  plaintiffs,  Munns  and  Long- 
den. 

Solicitors   for   the    defendant,    Walter    Weh1> 
and  Co. 

Solicitors  for  the  Dickinson  Company,  WaUceT, 
Son,  and  Field. 
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Friday,  Nov.  16. 
(Before  Lord  Esher,  liLB.,  Lopbs  and 

Kat,  L.JJ.) 
Be  Gallabd  ;  Ex  parte  Gallabd.  (a) 
appeal  in  bankbfptct. 
£ankruptey — Committee  of  inspection — Member 
employed  as  agent  by  eolicitor  of  trustee — Sanc- 
tion of  the  eovrt — Profit  costs — Bankruptcy  Bules 
1886,  r.  317. 
By  rvle  317  of  the  Bankruptcy  Bules  1886  no 
member  of  a  committee  of  inspection  of  an  estate 
shall,  except  under  and  with  the  sanction  of  the 
court,  be  entitled  to  derive  any  profit  from  any 
transaction  arising  out  of  the  bankruptcy. 
A  solicitor,  a  viember  of  .the  committee  of  inspec- 
tion of  a  bankrupt's  estate,  did  work  as  agent 
of  the  solicitors  of  the  trustee  without  having 
previously  obtained  the  sanction  of  the  court. 
^SLeld,  that,  after  the  work  had  been  done,  the  court 
had  no  power  to  give  its  sanction  and  the  solicitor 
was  therefore  not  entitled  to  derive  any  profit 
from  what  he  had  done. 
Held  also,  that  the  whole  of  a  solicitor's  biU  of 
costs,  except    disbursements,    is    "profit,"  and 
therefore  the  court  had  no  power  to  allow  him 
anything  in  respect  of  office  expenses. 
Semble  (per  Lord   Esher,  M.B.),  that  where  a 
solicitor  is  appointed  solicitor  to  a  trustee  in 
bankruptcy  by  a  committee  of  iTispeetion,  one 
member  of  Which  is  a  clerk  in  his  service,  an 
immediate  application  to  the  court  to  set  the 
retainer  aside  ought  to  be  granted. 
This  was  an  appeal  from'an  order  of  Williams,  J. 
in  bankruptcy,  varyine  the  certificate   of   taxa- 
tion of  a  Boficitor's  bill  of  costs  in  the  bank- 
ruptcy. 

In  1887  a  receiving  order  was  made  against 
George  Gallard,  and  in  October  of  the  same  year 
B,  trustee  was  appointed  by  the  creditors  with  a 
oonunittee  of  inspection. 

One  of  the  members  of  the  committee  of  in- 
spedaon  was  a  Mr.  Williams,  a  solicitor,  and  a 
member  of  the  firm  of  Cooper  and  Williams,  at 
^Brighton;  another  member  was  a  Mr.  Hunt, 
managing  clerk  to  Messrs.  Ashurst,  Morris,  Crisp, 
And  Co. 

The  committee  of  inspection  appointed  Messrs. 
Ashurst,  Morris,  Crisp,  and  Go.  solicitors  to  the 
tmstee. 

In  the  course  of  the  bankruptcy  it  became 
necessary  for  Messrs.  Ashurst,  Morris,  Crisp,  and 
Co.  to  employ  an  agent  at  Brighton,  and  they 
accordingly  arranged  with  Mr.  Williams  that  he 
«hotdd  act  as  their  agent  there  on  the  usual 
agency  terms. 

No  sanction  of  the  court  was  obtained  for  this 
jUTangCTnwit. 

Bjr  the  Bankruptcy  Rules  1886,  r.  317,  it  is 
provided  as  follows : 

No  member  of  a  oommittee  of  inspection  of  an  estate 
shall,  except  under  and  with  the  aanotion  of  the  oovirt, 
directly  or  indirectly,  by  himself  or  any  employer, 
partner,  clerV,  agent,  or  servant,  be  entitled  to  derive 
«ny  profit  from  any  transaction  arising  oat  of  the 
bojikraptoy. 

Mr.  Williams  did  the  work  and  sent  in  to  the 
-tmstee's  solicitors  an  agencjr  bill  of  costs  for  1392., 
-which  Messrs.  Ashurst,  Morris,  Crisp,  and  Co. 
ptud.    The  tmstee  claimed  to  be  reimbursed  out 

(a)  Baported  by  E.  Uaklit  Sarrs,  Esq.,  Banlster«tLaw. 


of  the  estate.  In  re-taxing  the  bill,  which  was 
ordered  upon  the  application  of  a  creditor,  the 
master,  acting  upon  rule  317,  disallowed  the  whole 
sum  except  out-of-pocket  expenses. 

The  trustee  appealed. 

Williams,  J.  held,  that,  in  addition  to  being 
repaid  for  out-of-pocket  expenses,  the  solicitor 
was  entitled  to  75(.  in  respect  of  the  expense  of 
keeping  up  an  office  and  a  staff  of  clerks,  and 
that  only  iOI.  could  fairly  be  regarded  as  profit 
made  out  of  the  transaction.  He  therefore  dis- 
allowed only  40Z. 

Miss  H.  Gallard,  one  of  the  creditors  in  the 
bankruptcy,  appealed. 

Cooper  WiUii,  Q,C.  and  ^neas  Macintosh  for 
the  creditor. 

Herbert  Beed,  Q.C.  and  Muir  Mackenzie  for  the 
trustee. 

Lord  EsHEB,  Mlt. — Notwithstanding  the  great 
experience  and  knowledge  of  Williams,  J.,  I  tnink 
with  all  deference  that  we  ought  not  to  agree 
with  his  decision  in  this  case.  There  are  two 
points  arising  here.  The  sanction  of  the  court  is 
required,  under  rule  317  of  the  Bankruptcy  Bules 
1886,  in  order  to  entitle  a  member  of  a  committee 
of  inspection  of  a  bankrupt's  estate  to  derive  any 

Cfit  from  any  transaction  arising  out  of  the 
ki-uptcy.  That  sanction  was  not  obtained  by 
Mr.  Williams  before  he  did  the  work  in  respect 
of  which  we  are  asked  to  disallow  the  profits 
claimed  by  him.  The  learned  judge  was  of 
opinion  that  the  sanction  of  the  court  could  be 
given  after  the  transactions  had  closed.  It  seems 
to  me  that,  upon  the  true  construction  of  rule  317, 
the  learned  judge  was  wrong  in  so  holding.  In  my 
opinion,  the  sanction  of  the  court  must  be  ob- 
tained under  that  rule  before  a  member  of  the 
committee  of  inspection  of  an  estate  has  done  any 
of  the  things  in  respect  of  which  he  claims  any 
profit.  Mr.  Williams  did  not  earn  his  profits 
"  under  and  with  the  sanction  of  the  court,"  and, 
since  the  court  has  no  power  to  give  its  sanction 
subsequently,  we  must  hold  that  he  is  not  entitled 
to  any  profit  for  the  work  he  has  done  in  the 
bankruptcy.  Now,  I  think  that  Messrs.  Ashurst, 
Morris,  Crisp,  and  Co.  made  a  mistake  in  employ- 
ing Mr.  Wuliams  as  their  agent.  The  learned 
judge  said  that  he  thought  that  they  did  not 
mean  to  do  anything  wrong,  and  I  accept  that. 
No  blemish  upon  their  honour  arises  from  what 
they  did,  but  they  certainly  made  a  mistake  in 
employing  as  their  agent  a  member  of  the  com- 
mittee 01  inspection  without  first  obtaining  the 
sanction  of  the  court,  It  has  been  argued  that 
the  work  which  he  did  was  very  beneficial  to  the 
estate.  I  do  not  doubt  it.  But  the  Question  here 
is,  whether  he  can  be  allowed  to  make  any  profit 
out  of  the  matter,  and  whether  he  is  entitled  to  be 
paid  anything  except  in  respect  of  disbursements. 
The  leai-ned  judge  agreed  that  Mr.  Williams  was 
not  entitled  to  any  profit,  but  he  decided  that  the 
other  charges  in  his  bill  of  costs  besides  disburse- 
ments  were  not  all  profits.  Mr.  Williams  has  to 
keep  up  an  office  and  a  staff  of  clerks,  and  so  the 
learned  judge  held  that  an  allowance  ought  to  be 
made  for  these  office  expenses,  and  that  the  only 
profit  arising  out  of  the  work  done  was  the  amount 
of  the  bill  of  costs  less  these  office  expenses  and 
disbursements.  That  is  a  very  dangerous  view 
to  take.  The  profits  of  a  solicitor  are  that  which 
he  claims  to  be  paid,  less  his  disbursements.    I 
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cannot  agree  with  the  very  lenient  view  taken  by 
the  leariuBd  judge.  Everything  in  the  bill  must 
be  taken  off  except  in  respect  of  disburaemente, 
and  this  appeal  mttst  be  allowed.  There  is  another 
important  gnestion  raised  in  this  case.  Messrs. 
Asrrarst,  Morris,  Crisp,  and  Co.,  without  any 
wrong  intent,  accepted  a  retainer  from  the  com- 
mittee of  inspection  of  which  one  of  their  clerks 
was  a  member.  That  does  not  seem  to  me  to  be 
good  practice.  It  was  a  mistake  on  their  part. 
They  should  have  immediately  obtained  the  sanc- 
tion of  the  court.  Though  it  is  not  necessary  for 
me  to  decide  the  point  now,  my  view  certainly  is 
that,  if  a  solicitor  accepts  a  retainer  from  a  com- 
mittee of  inspection  when  one  of  the  members  of 
the  committee  is  in  such  close  relations  with  him 
as  their  clerk  was  to  Messrs.  Ashurst,  Morris, 
Crisp,  and  Co.,  an  application  made  at  once  to  the 
court  that  the  retainer  be  set  aside  ought  to  be 
granted  by  the  court  in  the  exercise  of  its  inherent 
powers. 

LoFES,  L.J. — I  am  of  the  same  opinion.  The 
true  construction  of  rule  317  is  an  important 
matter.  I  understand  it  to  mean  that  the  sanc- 
tion of  the  court  must  be  obtained  before,  not 
after,  the  work  is  done  in  respect  of  which  a  profit 
is  claimed.  The  sanction  of  the  court  is  a  condi- 
tion precedent  to  the  making  of  profits.  In  the 
present  case  Messrs.  Ashurst,  Morris,  Crisp,  and 
Co.,  without  obtaining  the  sanction  of  the  court, 
employed  Mr.  Williams  as  their  agent  at  Brighton, 
he  bemg  a  member  of  the  committee  of  inspec- 
tion. No  doubt  he  was  well  acquainted  with  the 
details  of  the  bankruptcy,  and  his  employment 
was  in  some  respects  a  proper  one.  But  Messrs. 
Ashurst,  Morris,  Crisp,  and  Co.  made  a  mistake 
in  employing  him  while  he  was  a  member  of  the 
committee  of  inspection.  He  comes  within  the 
provisions  of  rule  317,  and  therefore  he  is  not 
entitied  to  derive  any  profit  from  that  which  he 
did  as  agent  for  Messrs.  Ashurst,  Morris,  Crisp, 
and  Co.  in  this  bankruptcy.  Now,  no  question  is 
raised  as  to  his  payment  in  respect  of  disburse- 
ments. The  only  question  is  as  to  a  stun  of  about 
1152.  Williams,  J.  came  to  the  conclusion  that 
Mr.  Williams  was  entitied  to  the  whole  of  that 
sum  except  40Z.,  which,  he  decided,  represented  the 
profit  arising  from  the  work  done.  The  rest  of  that 
sum,  about  752.,  the  learned  judge  attributed  to 
the  expenses  of  the  office  and  clerks,  and  he  held 
that  that  axaa  was  not  profit.  I  cannot  under- 
stand that  decision.  It  seems  to  me  that  the 
out^ings  of  the  office  could  not  in  any  waybe 
attributed  to  the  expenses  of  the  bankruptcy. 
All  that  the  solicitor  can  claim  to  be  paid  is  out- 
of-pocket  expenses.  Everything  else  in  his  bill 
is  profit.  The  learned  judge  was  wrong  in 
deducting  only  40Z. ;  he  should  have  deducted 
everything  except  disbursements.  I  therefore 
agree  that  the  appeal  must  be  allowed. 

Kay,  L.J. — The  duties  of  the  committee  of 
inspection  of  a  bankrupt's  estate  are  obvious. 
They  are  to  watch  over  the  administration  of  the 
bankruptcy,  and  to  control,  to  any  extent  they 
may  tlunk  right,  that  which  may  be  done  by  the 
trustee  or  the  solicitor  or  asyone  else  who  takes 
part  in  the  administration.  TbAt  being  so,  role  317 
was  passed.  I  entirely  agree  with  what  has  been 
said  as  to  its  construction.  The  words  seem  to 
me  to  be  very  clear.  A  member  of  the  committee 
is  not  to  derive  any  profit  from  any  transaction 


"  except  under  and  with  the  sanction  of  the  court." 
That  means,  he  must  have  the  sanction  of  the 
court  at  the  time  he  is  engaged  in  the  transactions 
from  which  he  hopes  to  derive  profit.    It  etaoMik 
be  said  that  the  court  can  give  its  sanction  after- 
wards.   That  would  be  contrary  to  both  the  letter 
and  the  spirit  of  the  rule.    The  sanction  must  be 
obtained  before  any  work  is  done  by  a  member  of 
a  committee  of  inspection  which  would  be  profit- 
able to  him.    That  is  my  reading  of  the  rule.    In 
the  present  case  Mr.  Williams  was  a  member  of 
the  committee  of  inspection,  and  never  obtained 
the  sanction  of  the  court  before  acting  as  agent 
to  Messrs.  Ashurst,  Morris,  Crisp,  and  Co.,  who 
were  solicitors    for  the  trustee  in   bankruptcy. 
They  arranged  with  him  that  he  should  act  a» 
their  agent  at    Brighton  on  the  usual  agency 
terms,  and  they  have  paid  him  money  for  so 
acting.    It  is  completely  against  the  spirit  of  the 
rule  that  he  should  receive  any  profit  for  what  he 
has  done  as  agent  for  the  trustee's  solirators. 
His  duty,  as  a  member  of  the  committee,  to  keep' 
down  the  expenses  of  the  bankruptcy,  conflicto 
with  his  own  interest  to  incur  expenses  and  make' 
a  profit.    That  is  the  very  mischief  that  the  rule 
was  intended  to  get  rid  of.    Then  it  is  said  that 
the  learned  judge  has  not  allowed  Mr.  Williama 
any  profit.    He  nas,  in  fact,  allowed  him  not  onlv 
his  disbursements,  but  a  sum  of  about  75!.,  which 
is  said  not  to  be  profit.    Mr.  Williams  has  an 
office  and  clerks,  and  he  asks  that  the  coat  of' 
keeping  up  his  office  and  clerks  should  be  attri- 
buted to  the  expenses  of  the  work  he  has  done, 
and  that  only  the  balance  of  his  bill  should  be* 
treated  as  profit.    It  is  the  first  time  I  have  ever 
heard  that  suggestion  made.    If  he  were  allowed 
to  pay  for  the  costs  of  keeping '  up  an  office  ajid  a 
staif  of  clerks  out  of  that  which  he  says  is  not 
irofit,  his  interest  would  be  in  direct  coc^ct  with 

a  duty  as  a  member  of  the  committee  of  inspec- 
tion Ito.  keep  down  the  expenses  of  the  adminis- 
tration. I  am  of  opinion  that  the  75!.  which  the 
learned  judge  allowed  were  profits  arising  from 
work  done  by  Mr.  Williams,  and  the  learned  judge^ 
had  no  power  to  allow  anything  in  respect  of 
office  expenses.  Rule  317  is  imperative.  As  the- 
75Z.  were  improperly  allowed,  we  must  now  order 
that  that  amount  be  struck  out  of  the  bilL 

Appeal  allowed. 

Solicitors  for  the  trustee,  Ashurst,  Morris^ 
Crisp,  and  Co. 

Solicitor  for  the  creditor,  J.  C.  Buekwell^ 
Brighton. 


Thursday,  Nov.  19. 

(Before  Lord  Esheb,  M.R.,   Lopbs  and 

Kay,  L.JJ.) 

Hill  v.  Scott,  (a) 

APPEAL  FBOM  THE  QUEEN'S  BBKCB  DIVI8ION. 

Carrier — Carriage  by  sea — Goods  shipped  without 
bill  of  lading — InawraTice  by  carrier — Liability 
for  damage  to  goods. 

The  plaintiff  was  in  the  habit  of  employing  th» 
defendant  to  carry  wool  from  London  to  Brad- 
ford, the  transit  being  partly  by  tea  and  peartht 
by  land.  The  wool  was  shipped  without  a  biU. 
of  lading.    When  the  wool  came  from  Australia^ 

(•}  Baported  b;  E.  IturuT  Sutr,  Eaq.,  BuTi«tar«t-Law. 
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itnd  toM  ifuured  by  the  plaintiff  for  the  transit 
from  Australia  to  Bradford,  the  defendant 
charged  the  plaintiff  a  lovaer  rate  than  he 
■charged  for  wool  coming  merely  from  London, 
which  was  not  insured  oy  the  plaintiff.  In  the 
jaresent  ease  of  carriage  of  wool  which  had  not 
been  insured  by  the  plaintiff,  the  defendant 
isuured  it.  The  wool  was  damaged  by  sea  perils 
on  the  voyage  from  London.  In  a/n  action  to 
recover  damages  for  injury  to  the  wool : 
Seld,  aMrming  the  decision  of  Lord  BusseU,  C.J. 
(ante,  p.  210;  (1896)  2  Q.  B.  371),  that  whether 
Oie  defendant  effected  the  insurance  on  behalf  of 
himsuf,  or  on  behalf  of  the  plaintiff,  no  infer- 
ence could  be  drawn  from  the  course  of  dealing 
■between  the  parties  that  it  was  a  term  in  the 
■contract  of  carriage  that  the  defendant  should  be 
relieved  from  the  ordinary  liability  of  a  carrier 
of  goods,  and  that  the  defendant  was  therefore 

TThib  was  an  appeal  from  the  judgment  of  Lord 
BnaaeU,  C.J.,  at  the  trial  of  the  action  in  the 
Commercial  Court  without  a  juir. 

The  facts  of  the  case  are  fully  stated  in  the 
leport  of  the  case  in  the  court  below,  ante,  p.  210 ; 
<1§95)  2  Q.  B.  371. 

The  Lord  Chief  Justice,  at  the  trial  of  the 
Action  without  a  jury,  gave  judgment  for  the 
plaintiff. 

The  defendant  appealed. 

Joseph  Wtdton,  Q.C.  and  HoUams  for  the  defen- 
'duit. 

English  Harrison,  for  the  plaintiff,  was  not 
«alled  upon. 

Lord  EsHEB,  M.R. — This  is  a  case  which  has 
been  tried  according  to  the  practice  of  the  Com- 
mercial Court  without  pleadings.  The  argument 
put  forward  on  behaU  of  the  defendant  in  this 
court  is,  that  the  proper  inference  to  be  dr&wn 
from  the  course  of  Dusiness  between  himself  and 
the  plaintiff,  with  regard  to  the  insurance  of  the 
woof  carried  bv  the  defendant  for  the  plaintiff, 
was  that  the  defendant  did  not  intend  to  take 
upon  himself  the  ordinary  risks  of  a  carrier  of 
goods,  and  that  we  ought  to  infer  that  this  was 
part  of  the  agreement  oetween  the  plaintiff  and 
the  defendant.  There  seems  to  me  to  be  nothing 
which  should  lead  us  to  that  conclusion.  There 
is  no  evidence  from  which  the  court  should  infer 
the  unusual  and  extraordinary  contract  that  the 
defendant  should  not  take  upon  himself  the 
ordinary  liabilities  arising  from  his  being  a 
'Carrier  of  goods.  That  is  the  ground  of  the  de- 
cisian  of  tiie  Lord  Chief  Justice.  He  held  that 
the  defendant  made  the  insurance  in  the  present 
case  on  his  own  behalf,  and  he  declined  to  draw 
any  inference  such  as  the  defendant  desires.  I 
have  read  his  judgment,  and  I  cannot  say  that  the 
reasons  given  by  nim  are  wrong.  In  my  opinion 
the  defendant  insured  exclusiTely  on  his  own 
behalf,  and  not  on  behalf  of  the  plaintiff.  More- 
over, even  if  Lord  Bussell  had  come  to  the  con- 
clusion that  the  insurance  was  effected  by  the 
defendant  on  behalf  of  the  plaintiff,  that  would 
not  justify  the  court  in  inferring  that  the 
onusnal  term  of  the  contract  of  carriage,  which 
is  suggested,  was  within  the  contemplation 
«tf  both  parties.  If  the  defendant  effected  the 
inaunuioe  cm  behalf  of  the  plaintiff,  the  only 
result  would  be  that  the  plaintiff  would  be  doubly 
protected  against  loss.    He  could  sue  the  defen- 


dant  as  a  carrier,  or  the  underwriters,  whiehever 
he  Uked.  I  entirely  a^ree  both  with  the  con- 
clusion whieh  the  Lord  Chief  Justice  has  arrived 
at,  and  with  the  grounds  he  has  given.  The  appeal 
must  be  dismissed. 

Lopes,  L.J. — I  entirely  agree.  The  plaintiff 
shipped  goods  for  carrif^  by  the  defendant  with- 
out anv  bill  of  lading.  Then  the  defendant  would 
be  liable,  as  a  common  carrier,  for  the  safe 
carriage  of  the  goods  subject  only  to  certain 
well-lmown  risks,  none  of  which  are  material  in 
this  case.  That  is  to  say,  he  would  be  an  insurer 
of  the  goods  except  in  respect  of  those  risks.  He 
has  entirely  faUea  to  prove  any  change  from  that 
position  of  liability  as  a  common  carrier.  It  was 
argued  from  the  course  of  dealing  between  the 
parties  that  the  insurance  which  the  defendant 
effected  was  on  behalf  of  the  plaintiff,  and  it  was 
said  that  the  result  of  that  was  that  there  was  a 
change  in  the  liability  of  the  defendant  as  a 
carrier.  It  is  clear  in  my  opinion  that  the  in- 
surance was  efCected  by  the  defendant  on  his  own 
behalf.  But  whether  that  be  so  or  not,  there  is 
nothing  in  the  facts  to  raise  any  inference  that 
the  parties  had  agreed  to  limit  in  any  way  the 
liability  of  the  defendant  as  a  common  carrier. 

Kat,  L.J. — This  is  a  case  of  a  contract  for  the 
carriage  of  the  plaintiffs  goods  by  the  defendant 
from  London  to  Bradford,  tiie  transit  being  partly 
by  sea  and  partiv  by  land.  Apart  from  any  special 
contract,  the  defendant  was  m  the  position  of  a 
common  carrier  of  goods.  There  was  no  written 
contract  in  any  way  limiting  that  liability  of  the 
defendant  as  a  common  earner.  Therefore,  if  the 
defendant  wishes  to  show  that  his  liability  as  a 
carrier  was  in  any  way  limited,  he  must  show  that 
the  inference  wluch  he  wishes  the  court  to  draw 
from  the  course  of  business  between  himself  and 
the  plaintiff  was  in  the  contemplation  of  both 
parties  to  the  contract  of  carriage.  Assuming 
that  the  insurance  effected  by  him  was  effected  on 
behalf  of  the  plaintiff,  how  can  the  inference  be 
drawn  from  that  fact  that  both  parties  intended 
that  the  defendant  should  be  relieved  from 
liability  for  the  safe  carriage  of  the  goods  covered 
by  the  insurance  P  It  seems  impossible  to  me  to 
infer  the  limitation  of  his  liability  which  the 
defendant  seeks  to  introduce.  I  am  not  prepared 
to  differ  from  the  decision  of  Lord  BusseU  as  to 
the  person  on  whose  behalf  the  insurance  was 
made,  but  the  question  seems  to  me  to  be  quite 

i"'°^<*'^-  Appeal  dismissed. 

Solicitors  for  the  plaintiff.  Flower,  Nussey,  and 
FeUowes,  tor  KiUick,  Button,  and  Vint,  Bradford. 

Solicitors  for  the  defendant,  HoUams,  Son, 
Coward,  and  Hawksley. 


Tuesday,  Oct.  29. 

(Before  Lord  Ebheb,  MJi.,  Eat  and 
ElOBT,  L.JJ.) 

MOWBBAY     AND     ANOTHER    V.    MeBBT- 
WEATHEB.  (a) 

APPEAL  FBOM  THE    QUEEN'S    BENCH    DIVISIOIT. 

Damages  —  Breach  of  warranty — Remoteness   of 

damage. 
The  defendant  supplied  to  the  plaintiffs  a  ehain^ 


(a)  Beported  by  J.  H.  WiLUUig,  £»]..  BanUUr-at-Law. 
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to  be  uted  by  thetn  as  stevedores  in  discharging 
a  cargo,  with  a  warranty  that  it  would  be 
reouonably  fit  for  that  purpose.  In  breach  of 
his  warranty  the  defendant  supplied  a  defective 
chain,  which  broke  whilst  being  used  and  injured 
a  workman  of  the  plaintiffs.  By  the  exercise  of 
reasonable  care  the  plaintiffs  could  have  dis- 
covered the  defect.  The  workman  having  com- 
menced an  action  against  them  under  the 
Employers'  Liability  Act  1880,  the  plaintiffs 
settled  the  action  by  paying  125Z.,  which  was  a 
reasonable  and  proper  amount.  They  then  sued 
the  defendant  to  recover  that  sum  as  damages 
for  breach  of  his  warranty. 
Held  (affirming  the  judgment  of  Charles,  J.),  that 
the  injury  to  the  workman  and  the  liability  of 
the  plaintiffs  for  stich  injury  wcm  a  natural 
consequence  of  the  defendant's  breach  of  war- 
ranty, and  that  the  plaintiffs  were  therefore 
entitled  to  recover  from  him  the  sum  of  12S(. 

This  was  an  appeal  bj  the  defendant  from  the 
judgment  of  Charles,  J.  at  the  trial,  withont  a  jurj, 
at  Leeds. 

The  plaintiffs  sited  the  defendant  to  recover  the 
sum  of  1252.  as  damages  for  breach  of  warranty. 

The  plaintiffs  were  stevedores  at  West  Hartle- 
pool, and  the  defendant  was  the  owner  of  the 
steamship  Wenby. 

In  August  1894  the  plaintiffs  undertook  to 
dischar(ife  a  cargo  of  deals  from  the  Wetiln/,  and, 
in  accordance  with  the  custom  of  the  port,  the 
defendant  promised  to  provide  all  necessary  and 
proper  derricks,  citmes,  chains,  winches,  and 
other  gearing  reasonably  fit  for  the  purpose  of 
discharging  the  cargo. 

The  defendant  supplied  a  chain  which  was  so 
defective  that,  while  it  was  being  used  in  dis- 
char^g  the  cargo,  it  broke  and  injured  a  work- 
man employed  by  the  plaintiffs. 

The  injured  workman  thereupon  commenced  an 
action  against  the  plaintiffs,  claiming  damages, 
under  sects.  1  and  2  of  the  Employers'  Liability 
Act  1880  (43  &  44,  Vict.,  c.  42),  upon  the  ground 
that  there  was  a  defect  in  the  condition  of  the 
^shain  which  the  plaintiffs  might  have  discovered 
by  the  exercise  of  reasonable  care. 

The  plaintiffs  did  not  defend  the  action,  and 
paid  the  workman  1252.  as  compensation. 

It  was  admitted  by  the  defendant  that  there 
had  been  a  breach  by  him  of  the  implied  warranty 
that  tiie  chain  should  be  reasonably  fit  for  the 
purpose  for  which  it  was  supplied ;  and,  by  the 
plamtifls,  that  they  might,  by  the  exercise  of 
reasonable  care,  have  discovered  the  defect  in  the 
chain.  The  defendant  admitted  that  the  settle- 
ment of  the  action  by  the  workman  against  the 
plaintiffs  was  reasonable  and  proper. 

At  the  trial,  before  Charles,  J.,  without  a  jury, 
at  Leeds,  the  learned  judge  gave  judgment  for 
the  plaintiffs  (72  L.  T.  Bep.  467;  (1895) 
1  Q.  B.  857). 

The  defendant  appealed. 

Tindal  Atkinson,  Q.C.  and  H.  Gawan  Taylor 
for  the  appellant.  —  The  compromise  by  the 
plaintiffs  of  the  action  which  was  brought  against 
them  by  their  workman  was  an  admission  by 
them  of  their  liability  for  negligence.  It  was 
entirely  owing  to  their  negligence  that  they  were 
obliged  to  pay  the  125Z.  to  their  workman ;  if  they 
had  not  been  negligent,  th^  would  not  have  been 
liable  to  pay  anything.    The  ground,  therefore. 


of  the  plaintiffs'  claim  against  the  defendant  i» 
that,  owing  to  their  negligence,  they  became  liable 
to  their  workman  and  had  to  par  1252.  The 
defendant  may  be  liable  in  damages  for  his  breach 
of  warranty,  but  he  cannot  Se  liable  to  pay 
damages  for  a  conseauence  which  arose  from  the- 
negligence  of  the  plaintiffs.  It  could  not  have- 
be^  in  the  contemplation  of  both  parties,  at  the 
time  of  the  contract,  that  the  plaintiffs  would  be 
negligent.  The  defendant  cannot  be  liable  for 
damage  which  the  plaintiffs  have  incurred  through 
their  own  breach  of  duty  to  their  workman.  Ifc 
may  be  true  that  the  defendant  would  have  beeor 
liable  to  the  workman,  if  the  workman  had  sued 
him,  for  the  same  amount,  according  to  the 
decision  in  Seaven  v.  Pender  (49  L.  T.  Bep.  357 ;. 
11  Q.  B.  Div.  503);  yet  this  damage  would, 
not  have  resulted  to  the  plaintifEs  but  for 
their  own  negligence.  The  defendant  is  liable  to- 
the  plaintiffs  o^y  for  the  natural  consequences  of 
his  breach  of  warranty,  and  damage  ai-ising  from 
their  own  negligence  is  not  such  a  natural  con- 
sequence. Charles,  J.  relied  upon  the  opinion  of 
Martin,  B.  in  Burro/ws  v.  March  Gas  and  Coke 
Company  (22  L.  T.  Rep.  24;  26  L.  T.  Eep.  318; 
L.  Bep.  5  Ex.  67 ;  7  Id.  96).  That  was  only  a 
dictum  of  the  learned 'Baron,  and  was  not  neces- 
sary to  the  decision  in  that  case.  In  KiddU  and 
Son  V.  Lovett  (16  Q.  B.  Div.  605)  Penman, 
J.,  under  very  similar  circumstances,  held  that 
the  defendant  was  not  liable.  In  Ovington  v. 
McVicar  (2  Macpherson,  3rd  Series,  1066)  th« 
Scotch  judges  all  expressed  an  opinion  that  the 
defendant  would  not  be  liable  under  circum- 
stances such  as  those  in  this  case.  The  decision 
in  Wrightum  v.  Chamberlain  (7  Scott,  598)  is  in 
favour  of  tne  defendant. 

Bobson,  Q.C.  and  MeyneU,  for  the  respondents^ 
were  not  called  upon  to  aigue. 

Lord  EsHBB,  M.R. — ^We  have  no  doubt  what- 
ever about  this  case.  This  action  was  brought  by 
the  plaintiffs  against  the  defendant  for  damages, 
for  breach  of  a  warranty  given  by  the  defendsuit 
to  the  plaintiffs.  It  was  admitted  that  the- 
warranty  had  been  given.  It  was  an  implied 
warranty,  but  that  makes  no  difference  ;  it  was  a 
warranty.  The  plaintiffs  say  that  the  defendant 
warranted  that  a  chain  would  be  sound  and 
efficient  for  the  work  which  it  had  to  do,  and  for 
the  purpose  for  which  it  was  to  be  used,  and  th^t 
the  defendant  knew  the  purpose  for  which  it  wa» 
to  be  used.  The  defendant  admits  that  there  haa 
been  a  breach  of  that  warranty.  That  is  sufficient 
to  support  the  action.  There  was  a  contract,  and 
a  breach  of  that  contract,  and  the  plaintiffs  are 
entitled  to  nominal  damages  at  least.  The  plain- 
tiffs say  that,  in  this  case,  they  have  suffered  more 
than  nominal  damage.  They  say  that  the  defen- 
dant warranted  this  chain,  which  was  to  be  used 
in  their  business  as  stevedores,  knowing  the  way  in 
which  it  would  be  used  by  their,  the  plaintiffs',  work- 
men, and  knowing  that,  if  an  inefficient  chain  were 
supplied,  it  would  give  way,  and  that  the  natural 
consequence  would  be  that  the  workmen  would  b» 
injured.  Therefore,  the  almost  certain  result^of 
a  breach  of  such  a  warranty  would  be  that  the  plain- 
tiffs' workmen  would  be  hurt  and  would  be  entitled 
to  sue  the  plaintiffs  for  damages.  The  plaintiff» 
took  the  chain  from  the  defendant  with  that  waj> 
ranty,  anduseditfor  the  intended  puipose  by  means 
of  their  workmen.   The  chain  broke  because  of  th« 
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breach  of  that  -warranty.  Then  the  natural  and 
mevitable  lestilt  of  the  breaking  of  the  chain  was 
that  a  workman  was  injured.  The  result  to  the 
pliuntiffs  was  that  the  workman  would  sue  them 
and  recover  damages  if  there  had  been  any  want 
of  care  on  their  j^rt  in  allowing  the  chain  to  be 
used.  The  plaintiffs  did  not  examine  the  chain 
before  using  it,  because  of  the  warranty  given 
by  the  defendant  upon  which  they  had  a  right  to 
rely.  For  that  reason  the  plaintiffs  were  guilty 
of  want  of  care.  That  was  the  natural  result  of 
the  warranty  which  had  been  given  by  the  defen- 
dant, and  at  the  breach  thereof.  Now,  what  is 
the  rule  as  to  damages  P  There  has  been  a  con- 
tract of  warranty,  and  a  breach  of  that  contract, 
and  the  plaintiffs  sue  in  respect  of  that  breach. 
In  this  case  the  result  has  been  a  peculiar  kind 
of  damage,  and  the  question  is  whether  that 
damage  is  too  remote.  What  is  the  test  of  that  ? 
It  is  given  by  Charles,  J.  in  his  judgment,  where 
he  says :  "  The  only  question  which  I  have  to 
determine  is  whether  the  damage  done  to  the 
workman,  and  which  he  could  o^y  recover  from 
the  plaintiffs  by  showing  want  of  care  in  them, 
may  nevertheless  be  regarded  as  the  natural 
consequence  of  the  defendant's  breach  of  con- 
tract; or,  in  other  words,  a  consequence  which 
might  reasonably  be  supposed  to  have  been  within 
the  contemplation  of  uie  parties."  If  they  had 
considered  the  matter  with  any  care,  they  ought 
to  have  contemplated  such  a  consequence.  If, 
therefore,  the  parties  in  this  case  had  so  con- 
sidered the  matter,  is  it  not  raasonable  to 
snppoee  that  it  would  be  within  their  con- 
templation that,  if  injui-y  resulted  to  the 
plaintiff's  workmen,  the  defendant  would  haye  to 
pay  ?  I  prefer  the  opinion  of  Martin,  B.,  expressed 
in  Burrows  v.  liarck  Gas  and  Coke  Company  (ubi 
tup.),  to  that  of  the  Scotch  judges  in  Ovinqton  v. 
McViear  (vbi  tup.).  I  think  that  the  view  of 
Martin,  B.  was  correct,  and  I  adopt  it.  I  am  of 
opinion,  therefore,  that  it  is  clear,  in  this  case,  that 
the  damage  for  which  the  plaintiffs  are  suing  is 
not  too  remote  from  the  breach  of  warranty  by 
tiie  defendant.  The  plaintiffs  owed  no  duty  to  the 
defendant,  but  to  their  own  workmen  only,  and 
the  defendant  cannot  rely  upon  the  plaintiffs' 
n^ligence.  I  think  that  the  judgment  of 
Charks,  J.  was  right,  and  that  this  appeal  moat 
be  dismissed. 

Kat,  L.J. — This  was  an  action  brought  to 
recover  damages  for  a  breach  of  warranty.  The 
warranty,  and  the  breach  thereof,  are  not  denied. 
The  defendant  supplied  to  the  plaintiffs  a  chain 
to  be  used  by  them  as  stevedores  in  the  work  of 
unloading  ships.  The  chaLa  was  defective;  it 
broke  while  it  was  being  used;  and  it  injured  a 
workman  of  the  plainti&  who  was  using  it.  The 
stevedores  relied  upon  the  defendant's  warranty, 
and  did  not  examine  the  chain  before  using  it. 
The  workman  therefore  had  a  remedy  against 
two  persons.  He  might  have  sued  the  present 
defendant,  according  to  JTeaven  v.  Pender  (uot  sup.) ; 
or  he  might  have  sued  his  employers  because  the 
chain  was  defective  and  they  were  negligent  in  not 
diaoovering  that  fact.  The  workman  commenced  an 
action  agamst  the  stevedores,  and  they  compro- 
mised the  action  by  paying  125?.  It  is  admitted, 
and  must  be  assumed,  that  125Z.  was  a  proper 
sum  to  pay  as  compensation,  and,  if  the  action 
had  been  brought  against  the  present  defendant, 
the  workman   would  have  recovered  the  same 


amount.  The  stevedores  then  brought  this  action 
against  the  defendant.  They  say  that  there  was  a 
breach  of  his  warranty  that  the  chain  would  be 
efiScient  for  the  purpose  for  which  it  was  supplied ; 
and  that  the  damages  are  not  nominal,  because, 
by  reason  of  the  defect  in  the  chain  and  their 
want  of  care  in  not  examining  it,  they  have  had 
to  pay  125!.  to  their  workman.  The  defence  is 
that  the  plaintiffs  would  not  have  had  to  pay  that 
money  if  they  had  not  been  negligent  in  not  dis- 
covering the  defect,  and  that  they  became  liable 
to  their  workman,  not  solely  on  account  of  the 
defect  in  the  chain,  but  also  on  account  of  their 
negligence  in  not  discovering  the  defect.  If  the 
damages  recovered  from  the  plaintiffs  by  their 
workman  were  more  than  the  workman  could  have 
recovered  from  the  defendant  if  he  had  sued  him, 
perhaps  the  measui-e  of  damages  in  this  case 
would  not  be  the  same.  In  my  opinion  it  is  a 
most  important  fact,  that  the  amount  is  the  same. 
Suppose  that  this  accident  had  not  happened  to  a 
workman  but  to  the  plaintiffs  themselves.  Could 
they  not  have  recovered  a^inst  the  defendant  ? 
It  IS  clear  that  they  could,  and  could  have  re- 
covered the  same  damages.  I  do  not  lay  down,  or 
assent  to,  the  proposition  that  the  damagea. 
recovered  against  an  employer  are  the  measure 
of  the  damages  recoverable  against  the  defendant  - 
in  cases  of  this  kind.  But  here  it  is  admitted 
that  the  amount  would  be  the  proper  measure  o£. 
damages  if  the  action  by  the  workman  had  been 
brought  against  the  defendant,  and  it  is,  there- 
fore, the  proper  measure  in  this  action.  The 
Elaintiffs  are  not  to  be  defeated  in  this  action- 
ecause  they  relied  on  the  defendant's  warran^. 
There  was  no  negligence  as  between  the  plaintiffs  ■ 
and  the  defendant;  there  was  no  duty  to  examine 
the  chain,  for  there  was  a  warranty.  I  think  that 
this  was,  -within  the  well-known  rule,  a  damage 
which  fairly  resulted  from  the  defendant's  breach 
of  warranty,  and  one  which  must  have  been 
-within  the  contemplation  of  both  parties,  viz., 
that  if  the  chain  was  not  eflScient,  injury  might 
accrue  to  the  plaintiffs'  workmen.  As  to  the 
cases  which  have  been  cited,  they  are  all  dis-- 
tinguishable  except  two.  In  Wrightiip  v.  Chamber- 
lain {uhi  tup.)  it  -was  held  that  the  costs  of 
improperly  defending  an  action  were  not  re- 
coverable. In  this  case  such  costs  could  not 
have  been  recovered  if  the  plaintiffs  had  defended, 
the  action  by  their  workman.  In  Kiddle  v.. 
Lovett  [ubi  sup.)  the  employer  paid  money  to  hia 
workman  when  there  had  been  no  negligence; 
that  -was  a  gift,  because  there  was  no  liability. 
In  Burrows  v.  March  Gas  and  Coke  Company  [ubi 
sup.)  Martin,  B.  distinctly  expressed  an  opinion 
that,  in  a  case  like  this,  the  damages  recovered 
by  the  workman  were  the  proper  measure 
of  damages.  The  only  other  authority  is  Oving- 
ton  V.  McVicar  (ubi  sup.),  in  which  the  Scotch 
judges  expressed  a  different  opinion.  I  prefer 
the  opijiion  of  Martin,  B.  1  think  that  the 
judgment  of  Charles  J.  -was  perfectly  right, 
and  I  concur  in  the  reasoning  of  that  deci- 
sion. This  appeal,  therefore,  fails  and  must  be 
disQiissed. 

BiaBT,  L.J. — I  am  of  the  same  opinion.  This 
was  an  action  for  damages  for  breach  of  warranty. 
It  is  admitted  that,  under  the  circumstances, 
there  was  a  warranty  that  reasonable  care  should 
be  taken  to  supply  plant  fit  and  proper  for  the 
purpose  for  which  it  -was  supplied.    It  is  clear 
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ihat  no  such  care  was  taken.  The  plaintiffs 
were  therefore  entitled,  as  between  themBelves 
and  the  defendant,  to  rely  upon  the  warrantr  as 
to  the  efficiencT  of  the  chain.  It  is  tme  tiiat, 
under  the  Employers'  Liability  Act  1880  (43  &  44 
Vict  0.  42),  tne  employers  wonld  be  liable  to 
their  worbnen  if  they  were  negligent.  In  an 
action  by  a  workman  against  ms  employers  it 
wonld  be  no  answer  to  say  that  they  had  a 
wairanty  from  the  person  who  supplied  the 
plant.  Now,  negligence  is  the  absence  of  due 
diligence.  The  defendant  is  trying  to  set  up  the 
absence  of  due  diligence  on  the  part  of  the 
plaintiffs.  That  was  an  absence  of  due  diligence 
towards  their  workmen  and  not  towards  the 
defendant.  The  defendant  had  warranted  the 
«fficiency  of  the  chain.  The  question  in  this  case 
is  whether  the  damages  claimed  were  reasonably 
within  the  contemplation  of  the  parties  when  the 
warranty  was  given.  That  is  clear,  because  the 
workman  of  the  plaintiffs  had  a  right  to  sue  the 
-defendant  himself  if  he  chose  to  do  so.  As  to 
the  authorities,  I  am  not  satisfied  that,  in  Oving- 
ton  v.  MeVicar  {ubi  sup.),  the  Scotch  judges 
intended  to  lay  down  any  different  rule.  If  thev 
did  so,  I  do  not  agree  with  their  view,  but  with 
the  Tiew  of  Martin,  B.,  expressed  in  Burrows  t. 
March  Oas  and  Coke  CovMaany  {ubi  eup.).  I 
think  that  the  decision  of  Cnarles,  J.  was  right, 
and  that  the  appeal  must  be  dismissed. 

Appeal  diemisted. 

Solicitors  for  the  appellant,  W.  A.  Crump  and 
Bon,  for  TurribuU  and  TyIXy,  West  Hartlepool. 

Solicitors  for  the  respondents,  Baker,  Leea, 
and  Poatlethtoaite,  for  Migson  Simpton,  West 
HartlepooL 


Tkurtday,  Nov.  14. 

TBefore  Lord  Esheb,  M.B.,  Lopes  and 

Kat,  L.JJ.) 

The  Bed  Sea.  (a) 

Marine  insurance — AbandonTnent — Advances  for 
disbursements — Prepayment  affreight. 

The  plaintiffs  insured  the  huU  and  mMchinery  of 
the  defendants'  steamship.  The  vessel  stranOed, 
and  was  abandoned  as  a  constructive  total 
loss  ;  her  cargo  was  delivered.  The  gross  freight 
teas  claimed  by  the  insurers,  but  the  defen- 
dants sought  to  deduct  a  sum  advanced  by 
the  charterers  to  the  master  for  disbursements  at 
the  port  of  loading,  in  accordance  with  the  terms 
of  the  charter-party,  which  provided  that  the  ship 
should  pay  "2^  per  cent,  commission,  induding 
insurance,'  and  also  a  sum-for working esqpenses 
incurred  during  the  voyage. 

Held  {affirmina  Bruce,  J.),  that,  as  regarded  the 
advance  by  ike  charterers  at  the  port  of  loading, 
the  defendants  were  entitled  to  deduct  it,  since  the 
words  "  induding  insurance "  in  the  charter- 
party  showed  that  the  parlies  regarded  it  as 
subject  to  sea  risk,  and  tt  was  therefore  equiva- 
lent to  a  prepayment  of  freight ;  but  thai  the 
disbursement  for  working  the  ship  could  not  be 
deducted,  as  it  had  not  been  incurred  for  freight 
alone. 

ApfsaIi  from  a  decision  of  Bruce,  J. 

This  was  an  action  brought  bv  the  underwriters 

on  the  steamship  Bed  Sea,  which  formerly  be- 

(a)  B«portad  hj  BisiL  Csina>,  Eaq.,  B*rrlitar-»VI«ir. 


longed  to  the  defendants,  the   Sea   Steamship 
Company,  to  recover  a  balance  of  freight. 

The  agreed  facts  were  as  follows : — 

The  defendants  were  owners  of  the  steamship 
Bed  Sea,  and  on  the  17th  April  1894,  by  Ellis 
and  Co.  the  managing  owners  of  the  vessel,  they 
chartered  her  to  U.  Basf^  and  Co.,  of  Pensacola, 
to  cany  a  cargo  of  timber  from  Pensacola  to  a 
direct  safe  port  in  the  United  Kingdom,  as  ordered 
on  bills  of  lading,  and  there  ddiver  it  at  such 
wharf  or  dock  as  consignees  of  cargo  might  direct 
on  arrival  for  a  freight  of  52. 2s.  6d.  per  St.  Peters- 
burg standard  of  165  cubic  feet.  Twenty  per 
cent,  of  the  cargo  was,  however,  to  be  taken  at 
two-thirds  of  that  rate. 

A  cargo  of  timber  was  dulv  shipped  by  H. 
Baars  and  Co.  under  a  bUl  of  lading  dated  the 
19th  May  1894  requiring  the  same  to  be  delivered 
at  the  port  of  West  Hartlepool  unto  order  of 
shippers  or  their  assigns  paying  freight  and  all 
other  conditions  as  per  charter-party.  The  bill  of 
lading  was  duly  indorsed  .to  and  the  property  in 
the  cargo  passed  to  B.  Wade,  Sons,  and  Co.,  of 
West  Hartlepool. 

The  plaintiffs  were  insurers  of  the  defendants 
in  respect  of  the  hull  and  machinery  of  the  Bed 
Sea,  upon  her  voyage  from  Pensacola  to  West 
Hartlepool  under  certain  policies.  It  was  pro- 
vided by  the  charter-party  that  sufficient  cash  for 
ship's  ordinary  disbursements  at  port  of  loading 
should  be  advanced  the  master  by  charterers  or 
their  agents  at  the  exchange  of  4  dollars  75  cents, 
ship  paying  2^  per  cent,  commission,  including 
insurance.  Master  to  give  his  draft  on  owners  or 
consignees  as  required  and  customary  to  cover 
same,  which  should  be  paid  out  of  the  mrst  freight 
collected. 

In  accordance  with  these  provisions  H.  Baais 
and  Co.  made  disbursements  for  the  ship  at 
Pensacola  amounting  to  16772. 19«.  lOd.,  and  the 
master  duly  gave  his  note  for  the  same.  The  said 
note  was  indorsed  by  the  master  of  the  Bed  Sea 
to  Messrs.  Price  and  Pierce  of  London,  and  by 
them  it  was  for  value  indorsed  to  B.  Wade, 
Sons,  and  Co.,  and  they  held  it  for  value  when  the 
cargo  arrived  at  West  Hartlepool. 

In  the  course  of  the  voyage  the  ship  necessarily 
lut  into  Norfolk,  Virginia,  for  coals  to  enable 
jer  to  proceed  on  the  voyage,  and  disbursements 
for  coals  and  expenses  were  consequently  incurred 
amounting  to  ^92.  4«.  9d.,  for  which  the  master 
on  the  26th  May  1894  gave  his  draft  upon  Ellis 
and  Co.  at  thirty  days  date.  The  draft  was  paid 
by  Ellis  and  Co.  on  or  about  the  28th  June 
1894. 

The  Bed  Sea  being  then  in  good  and  seaworthy 
condition  arrived  off  West  Hartlepool  and  en- 
deavoured to  cross  the  bar  at  the  entrance  to  the 
harbour  on  the  16th  June  1894,  but  in  doins  so 
she  took  the  ground  and  remained  stranded,  having, 
as  was  afterwards  discovered,  holed  her  bottom, 
badly. 

Efforts  were  made  to  tow  her  off,  but  withoat 
success.  A  portion  of  her  cargo  was  therefore 
put  out  of  t£e  ship  into  the  water  to  lighten  her, 
and  on  the  20th  June,  sufficient  cargo  having  been 
discharged,  the  ship  was  towbd  off  and  taken  into 
the  har  Dour  with  tne  remainder  of  the  cargo  on 
board,  and  was  berthed  first  in  the  basin  or  old 
harbour,  where  the  other  portion  of  the  cargo 
was  discharged,  and  afterwards  in  the  Central 
Dock  and  in  the  Graving  Dock,  at  which  places 


hi 


Digitized  by 


Google 


Bee.  U,  180S.] 


THE  LAW  TIMES. 


[Vol.  LXxni.-463 


Ct.  of  App.] 


Thb  Bed  Ska. 


[Ct.  of  App. 


the  Temainin({  careo  was  disohafged.  The  timber 
dischaif^  from  the  TeBsel  while  stranded  on  the 
bar  was  formed  into  rafts  and  towed  into  the 
Central  Dock  at  West  HartlepooL 

On  or  about  the  25th  July  B.  Wade,  Sons,  and 
Co.  paid  to  EUis  and  Co.,  wl)p  acted  on  behalf 
of  the  defendants,  22272.  19«.  &d.  in  respect  of 
fright.  The  gross  freight  due  under  the  bill  of 
lading  amounted  to  4279(.  6«.,  and  B.  Wade,  Sons, 
and  Co.  claimed  to  deduct  sums  amounting  to 
2051L  6«.  7d.  Ellis  and  Co.  allowed  these  dMlno- 
tions  and  accepted  the  balance  in  settlement  of 
B.  Wade,  Sons,  and  Co.'s  liability  for  freight  with- 
out referring  to  the  plaintiffs  or  showing  them  the 
account  or  deductions. 

The  plaintiffs  also  incurred  and  paid  by  their 
agents  in  respect  of  the  ship  and  cargo  at  West 
Hartlepool,  dock  dues,  119^  13s,  10(£;  Custom 
House  cluirges,  382.  9*.;  discharge  of  cargo  in 
dock,  93/.  58.  6d. ;  and  some  other  items  amount- 
ing in  all  to  2552.  158.  4d. 

Notice  of  the  abandonment  of  the  Bed  Sea  was 

fiTen  by  the  defendants  to  the  plaintiffs  on  the 
9th  June,  but  was  rejected  by  the  plaintiffs,  and 
on  the  20th  June  1894,  the  defendants  issued 
writs  against  the  underwriters  claiming  payment 
of  a  total  loss.  Subsequently  on  or  about  the 
30th  Oct.  1894  it  was  agreed  between  theplaintifb 
and  the  defendants  that  the  plaintiffs  should  pay 
to  the  defendants  ninety  per  cent,  on  the  policies 
on  hall,  but  that  although  only  paying  that 
amount,  still  the  plaintiffs,  with  reference  to  the 
abandonment  and  constructive  total  loss  and  all 
questions  arising  thereon,  should  be  in  the  same 
position  as  if  thev  had  paid  a  hundred  per  cent.  The 
plaintiffs  were,  further,  to  keep  the  vessel  and  to 
pay  the  ship's  proportion  of  the  genei-al  average 
charges,  dock  dues  and  other  expenses,  except 
legal  expenses.  The  vessel  was,  m  fact,  a  con- 
stTUctive  total  loss  in  consequence  of  the  sti-anding 
and  of  the  damage  thereby  received  on  the  16th 
June.  The  agreement  was  arranged  by  letters 
dated  the  29th  and  the  SOth  Oct.  1894  which 
passed  between  the  solicitors  to  the  parties. 

The  plaintiffs  now  contended  that  the  defen- 
dants were  bound  to  pay  to  them  or  to  account  to 
them  for  42792. 6s.,  the  gross  bill  of  lading  freight, 
leas  only  the  shipowners'  proportion  of  any  general 
average  expenses  incurred  through  the  stiunding 
of  the  vessel  and  the  partial  discharge  of  her 
cargo,  and  the  other  sums  above  referred  to.  The 
defendants  contended  that  before  payine  over  the 
balance  of  the  freight  it  was  subject  to  the  further 
deductions  of  16772.  198.  lOd.  and  3392.  4s.  9d. 
mentioned  above. 

The  following  were  the  material  clauses  of  the 
charter-party : 

11.  Bills  of  lading  to  be  signed  as  presented  without 
prejndioe  to,  if  in  acoordanoe  with,  this  oharter,  bnt 
any  difference  of  freight  to  be  settled  on  signing  bills  of 
lading,  if  nnder  ohartered  mte,  in  cash  less  interest  and 
insaranoe,  if  over  chartered  mte,  \>j  master's  draft  pay- 
able five  days  after  arrival  at  port  of  discharge.  In  the 
absence  of  frand,  of  clerical  or  obvions  errors,  the 
oqitain's  signature  to  bills  of  lading  to  be  accepted  as 
binding  npon  owners  ;  and  in  case  of  short  delivery  of 
cargo,  owners  or  captain  shall  fnmish  an  extended  pro- 
test, if  leqnired,  showing  the  oanse  of  such  short 
delivery. 

13.  Sufficient  cash  for  ship's  ordinary  diiborsements 
at  port  of  loading  to  be  advanced  the  master  by  charterers 
or  their  agents  at  the  exchange  of  4.7S  dollars,  ship 


paying  2^  per  cent,  commission,  inolnding  insniance. 
Master  to  give  his  draft,  on  owners  or  consignees,  as 
required  and  customary  to  cover  same,  which  (togeijier 
with  draft  for  difference  of  freight,  if  any),  shall  be  paid 
out  of  the  first  freight  ooUeoted.  In  the  absence  td 
fraud,  of  clerical  or  obvious  errors,  the  signing  by  ilie 
master  of  any  such  draft  shall  be  conclusive  evidence  of 
and  authority  for  the  advance  of  such  cash  for  disburse- 
ments, charges,  and  freight  differences. 

June  26. — ^Hearing  of  the  question  of  law  before 
Bruce,  J. 
/.  A.  Hamilton,  for  the  plaintiffs,  cited 
Cote  V.  Davidttm,  5  H.  &  S.  79 ; 
Manfield  v.  Maitland,  4  B.  &  A.  582 ; 
AlUton  V.  Bristol  Marine  Iiuuranee  Company,  34 
L.  T.  Bep.  809  ;    3  Asp.  Mar.  Law  Cas.  178  ;  1 
App.  Cas.  209  ; 
Hiciie  v.  Bodocanachi,  4  H.  &  N.  455. 

Joseph  Walton,  Q.C.  and  T.  Q.  Carver,  for  the 
defendants,  referred  to 

Btewart  v.  Qreenoek  Marine  Ituwrance  Company,  2 

H.  of  L.  Cas.  159 ;  1  Macq.  328 ; 
Scottish  Marine  Insurance  Company  v.  Turner,  1 

Macq.  334  ; 
Eiclu  V.  Shield,  7-  E.  <&  B.  683 ; 
Simpson  v.  Thomson,  38  L.  T.  Bep.  1 ;  3  Asp.  Mar. 

Law  Cas.  567  ;  3  App.  Cas.  279 ; 
Thompson  v.  Bowcroft,  4  East.  84 ; 
Sharpe  v.  Oladstoru,  7  East,  34 ; 
Barclay  v.  Stirling,  5  M.  <&  G.  6. 
The  following  were  also  referred  to : 

Amould's  Marine  Insurance,  6th  edit,  pp.  974-6 ; 
Ctirver's  Carriage  of  Goods  by  Sea,  2nd  edit,  p.  574, 

s.  564; 
Beneoke's  Indemnity  in  Marine  Insurance,  pp.  392, 

410. 

J'u2tf  5. — Bbttce,  J.  (after  stating  the  facts)  pro- 
ceeded : — The  question  in  dispute  in  this  action 
arises  in  respect  of  two  items  which  the  defendants 
claim  to  deduct  from  the  freight,  viz.,  a  sum  of 
16772.  198.  10<2.  paid  at  the  port  of  loa^ng  in 
pursuance  of- a  provision  contained  in  the  charter- 
party,  and  a  sum  of  3392.  48. 9d.  incurred  for  coals 
and  other  expenses  at  Norfolk,  Yirginia,  neces- 
sary to  enable  the  ship  to  proceed  on  her  voyage. 
The  plaintiffs  are  underwriters  on  hull  and 
machinery,  and  they  claim  the  freight  as  a  benefit 
incident  to  the  ship.  No  doubt,  >  subject  to  a 
question  hereafter  to  be  considered,  as  to  the  sum 
of  3392.48.  9d.,  they  are  entitled  to  whatever  is  the 
amount  of  freight  payable  on  delivery  of  the 
cargo.  The  first  quetrtion  to  be  detennined  is 
what  freight  was,  under  the  circumstances  of  this 
case,  payable.  In  other  words,  was  the  sum  of 
16772. 198.  lOd.  paid  at  the  port  of  loading  a  sum 
which  is  to  be  taken  as  a  payment  on  account  of 
freight ;  or  was  it  a  payment  which  could,  in 
accordance  with  the  terms  of  the  oharter-par(7, 
be  deducted  from  freight  P  Clause  13, 1  think, 
contains  words  which  show  that  the  parties  con- 
templated that  the  advances  were  of  such  a  nature 
as  to  be  insurable — that  is,  that  they  were  in  the 
nature  of  a  prepayment  of  freight  and  subject  to 
sea  risk.  It  is  true  that  the  words  "  and  cost  of  " 
are  struck  out,  and  the  word  "  including  "  is  sub- 
stituted, but  it  does  not  seem  to  me  that  that 
affects  the  substance  of  the  stipulation.  The 
2  J  per  cent,  which  it  was  stipulated  the  ship  shall 

giy  it  is  agreed  shall  cover  the  cost  of  insurance, 
at  the  amount  to  be  paid  for  insurance  is  not 
material.  The  question  is,  was  the  advance  of 
such  a  nature  as  to  be  capable  of  insurance  F    I 
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can  give  no  meaning  to  tbe  words  in  tbe  charter- 
party  unleaa  I  hold  that  the  parties  regarded  the 
advance  as  subject  to  sea  risk  ;  and,  if  so,  it  must 
be  regarded  as  a  payment  on  account  of  freight, 
and  cannot  be  treated  as  freight  still  due  from 
the  defendants.  I  think,  therefore,  that  the 
defendants  ai-e  right  in  their  contention  as  to  the 
sum  of  16772.  198.  lOtZ.  As  regards  the  sum  of 
3392. 4s.  9d.,  the  defendants  contend  that  the  right 
of  the  underwriters  to  the  freight  is  subject  to  the 
expense  of  earning  it,  and  that  as  the  disburse- 
ments were  necessary  for  the  completion  of  the 
voyage,  the  underwriters  can  only  claim  the 
balance  of  freight  after  deducting  the  sum  in 
question.  But  I  think  that  the  disbursements 
cannot  be  said  to  have  been  incurred-  for  the 
freight  alone.  They  were  expenses  incurred  by 
the  master  acting  on  behalf  of  his  owners  for  the 
general  benefit  of  the  adventure,  long  before  the 
abandonment,  and  nothing  that  has  occurred  can, 
I  think,  have  the  effect  of  making  the  under- 
writers liable  for  a  debt  of  this  nature.  It  is  said 
that  if  the  owners  of  the  ship  had  not  paid  the 
disbursements  a  claim  in  respect  of  the  disburse- 
ments might  have  been  enforced  by  the  master, 
who  would  have  had  a  maritime  lien  in  respect  of 
them.  In  answer  to  this  argument  I  think  it  is 
enough  to  say  that  I  am  not  satisfied  that  the 
master  ever  did  make  any  disbursements.  The 
owners  have  themselves  paid  the  amount  duo  in 
respect  of  these  disbursements,  and  no  circum- 
stances have  existed,  that  I  can  discern,  to  give 
rise  to  a  maritime  lien  or  any  lien  on  the  ship  or 
freight.  I  hold,  therefore,  that  as  regards  the 
sum  of  16772.  19«.  lOd.,  the  defeudants  are  right 
in  their  contention,  and  I  pronounce  against  their 
claim  to  deduct  the  sum  of  3392. 14s.  9(2.  from  the 
freight. 

The  plaintiffs  appealed.    The  appeal  was  heard 
on  Nov.  14. 

Lord  Ebheb,  M.B. — I  am  sure  I  should  be  the 
last  person  in  the  world  to  attempt  to  differ  from 
Ijord  Ellenborough  on  any  question  of  mercantile 
law,  because  I  take  him  to  have  been  the  gi-eatest 
mercantile  judge  before  my  time.  I  certainly 
shall  not  venture  to  say  that  I  differ  from  a  case 
which  has  been  decided  by  Lord  Ellenborough. 
That  is  this  case  of  Case  v.  Davidson  (ubi  sup.). 
I  think,  with  great  deference  to  Mr.  Hamilton, 
that  he  has  misconstrued  that  case  and  all  the 
cases  which  followed  it.  This  is  an  action  between 
underwriters  of  the  ship  and  the  shipowners,  and 
the  dispute  arises  after  the  ship  has  been  a  con- 
structive total  loss  and  the  abandonment  has 
heen  accepted  by  the  underwriters.  Now,  what  is 
the  effect  of  that  as  between  the  underwriters 
and  the  shipowners,  according  to  the  case  of 
'  Case  V.  Davidson  and  all  the  others  ?  It  seems 
to  me  that  Lord  Ellenborough  pointed  out  dis- 
tinctly in  that  case  first  of  all  that  the  ship  is  to 
be  considered  as  having  passed  to  the  under- 
writers after  the  abandonment  has  been  accepted, 
as  from  the  time  when  the  damage  occurred  to 
her  which  entitled  him  to  abandon  her.  The  ship 
has  then  passed  to  him,  and  he  therefore  is  en- 
titled to  everything  which  that  ship,  then  being 
his,  can  fnom  that  time  earn ;  that  is  to  say,  that 
he  can  earn  by  her  as  being  her  owner.  That  is 
what  he  is  entitled  to,  and  that  is  what  Lord 
Ellenborough  has  said.  He  is  not  entitled  to 
anything  that  has  been  earned  by  the  use  of  that 


ship  before  she  was  hia  ship.  He  is  only  entitled 
to  what  he  earns  by  reason  of  her  being  his  ship 
after.  Now  in  the  simple  case,  therefore,  of  the 
ship  before  the  loss  or  damage  having  been 
ch^^red  or  having  been  filled  with  cargo  on 
bills  of  lading,  tha  freight  to  be  payable  on  the 
arrival  of  the  ship  and  delivery  of  the  goods,  by 
the  law  of  England  the  ship  has  earned  nothing 
at  the  time  of  the  loss.  She  has  earned  nothing 
if  she  is  lost  before  she  arrives  at  the  port  of 
destination.  By  the  law  of  England  neight, 
unless  it  is  prepaid  freight,  is  only  due  and  can 
only  be  sued  for  upon  the  arrival  of  the  ship  «t 
the  port  of  destination  and  the  delivery  of  the 
goods  to  the  consignees.  Therefore,  in  that 
given  case,  at  the  time  of  the  loss  the  ship 
has  earned  nothing.  He  who  was  her  owner 
up  to  the  time  of  the  loss  has  earned  nothing 
by  the  use  of  the  ship.  The  ship  has  been  use^ 
but  has  not  earned  anything  for  nim.  But  he  who 
is  owner  when  she  arrives  is  entitied,  as  owner,  to 
receive  the  freight ;  that  is  to  say,  he  is  entitled 
as  owner  by  the  delivery  of  the  cargo  at  the  port 
of  destination  to  the  freight  for  the  use  of  the 
ship  during  the  whole  voyage-  Therefore  he 
obtains  that  freight  by  the  use  of  the  ship,  and 
he  obtains  it  in  v&tue  of  what  the  ship  does  when 
she  anives  at  her  destination,  and  when  she  is  his 
ship.  That  is  the  whole  of  the  law  of  abandon- 
ment. Here,  therefore,  the  ship  was  lost  at  a 
place  a  short  distance  from  the  port  of  destina- 
tion. The  underwriter,  therefore,  was  entitled 
to  receive  all  the  freight  which  would  be  earned 
by  the  ship  by  delivery  of  the  goods  at  the 
port  of  destination.  But  he  was  not  entitied  to 
any  other  freight,  and  if,  therefore,  there  was 
freight  prepaid,  paid  before  the  time  when  she 
became  his  ship,  which  the  charterers  could  not 
have  got  back  whether  the  ship  was  lost  before 
delivery  of  the  cargo  or  not,  that  freight  is  not 
earned  by  him  by  the  use  of  the  smp.  It  is 
earned  by  the  man  who  got  it,  and  who  was  paid 
it  at  the  time — it  was  paid  when  he  was  the  owner 
of  the  ship ;  that  is,  in  this  case,  the  shipowner. 
Now  the  shipowner  here,  according  to  the  true 
construction  of  this  charter-party,  as  between 
him  and  the  charterer,  was  entitled  to  part  of 
that  freight  by  way  of  advance  at  the  commence- 
ment of  the  voyage  and  before  the  ship  started. 
That  was  to  be  treated,  as  between  him  and  the 
charterer,  as  prepaid  freight ;  that  is  freight  paid 
and  not  to  be  got  back  again.  To  insure  that 
freight  is  a  perfectiy  well-known  practice  on  the 
part  of  the  person  who  would  lose  if  the  ship  was 
lost.  That  is  not  the  shipowner.  That  freight  is 
safe  in  his  pocket  whatever  happens  to  the  ship, 
and  he  is  entitied  to  keep  it  whatever  happens. 
Therefore  here,  as  between  the  shipowner  and 
charterer,  what  the  shipowner  would  be  entitled 
to  be  paid  if  he  were  still  the  owner  of  the  ship 
when  she  arrived  at  the  port  of  destination  and 
delivered  her  cargo,  would  be  the  charter-party 
freight  coming  due  by  reason  of  the  arririd 
of  the  ship  at  that  place  and  the  delivery 
of  the  cargo.  What  was  that  ?  Not  a  freight  he 
has  alreadv  been  paid,  but  so  much  of  the  freight 
as  would  become  due  to  him  by  reason  of  the 
arrival  of  the  ship  and  delivery  of  the  cargo. 
That  is,  in  other  words,  the  difference  between  so 
much  of  the  freight  as  he  had  already  been  paid 
and  so  much  as  would  be  due  to  him  by  reason  of 
the  arrival  of  the  ship.    So  if  the  shipowner  and 
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charterer  had  been  there  to  settle  the  matter  the 
shipowner  would  have  been  boand  to  say  to  the 
charterer,  "You  are  bound  to  pay  me  the 
charter-party  freight,  less  the  amount  you  have 
already  paid."  That  is  to  say,  the  oifFerence 
between  the  prepaid  freight  and  the  charter- 
party  freight.  Here  tlie  shipo'wner  chartered  the 
whole  ship  to  the  charterer,  and  the  captain,  no 
doabt,  was  bound  to  sign  bills  of  lading,  and  to 
sign  them,  if  you  please,  in  the  name  of  the 
owner  whose  captaiii  he  was.  But  that  bill  of 
lading  freight,  although  he  would  collect  it  from 
the  consignees  of  the  bill  of  lading — that  is,  from 
the  biU  of  lading  owners — he  coiud  not  put  it  in 
his  pocket.  From  them  he  would  be  entitled  to 
receiTe  it,  but  he  would  hold  it  as  trustee  for  the 
charterer,  because  the  charterer  was  the  person 
who,  as  between  the  shipowner  and  the  charterer, 
was  to  be  entitled  to  the  bill  of  lading  freight. 
Bat  what  would  happen  ?  He  would  hold  it  as 
trustee  for  the  charterer.  But  how  much  would 
lie  hold  as  trustee?  Only  that  which  was  over 
and  above  what  he  was  entitled  to  keep  for  his 
own  charter  freight.  What  he  was  entitled  to 
receive  for  his  own  charter-party  freight  was  the 
difference  between  what  he  had  already  been  paid 
and  the  charter-party  freight.  If  the  bill  of 
lading  freight  exceeded  the  charter-party  freight, 
he  would  have  beeif  bound  to  hand  over  the  differ- 
ence to  the  charterer.  But  in  this  case  there  was 
no  such  circumstance,  and  therefore  when  the 
ship  arrived,  after  the  loss,  the  only  thing  to  be 
received  was  the  difference  between  the  charter- 
party  freight  and  the  prepaid  freight.  If  the 
shipowner  had  been  there  he  would  have  received 
that  sum ;  he  would  have  paid  himself  any  differ- 
ence between  the  two,  and  would  have  had  nothing 
over  to  pay  the  charterer.  What  he  would  have 
been  entitled  to  receive,  therefore,  was  that  differ- 
«nce.  But  he  could  not  receive  that  difference, 
because  he  did  not  earn  that  difference  by  the  use 
of  the  ship.  He  had  ceased  to  be  the  owner  when 
the  ship  did  earn  that.  Who  did  earn  that? 
Why  the  underwriter.  The  underwriter  earned 
that  difference  by  reason  of  his  being  the  owner 
of  the  ship  when  she  arrived.  But  he  earned 
nothing  more  by  reason  of  being  the  owner  of 
the  ship.  All  this  story  about  a  thing  which 
is  caUed  a  draft,  which  is  signed  by  the  captain 
'alone,  which  is  not  a  negotiable  bill,  and  which 
most,  if  it  can  bind  his  owners  at  aU,  merely 
bind  them  by  way  of  pledging,  as  is  said, 
the  freight,  has  nothing  whatever  to  do  with  it. 
It  makes  no  difference  as  between  the  righte  of 
shipowner  and  underwriter.  This  case  is  reduced 
to  what  I  have  said,  and  while  certainly  not 
venturing  to  differ  from  Lord  Ellenborough,  and 
ceitainly  not  attempting  to  contravene  what  has 
been  said  in  some  cases  by  Lord  Blackburn,  and 
in  the  case  cited  to  us  as  having  been  said  by 
myself  in  this  court  —  without  attempting  to 
impugn  that  in  the  slightest  degree,  it  seems  to 
me  that,  in  accordance  with  these  cases,  what  I 
have  said  is  the  ti-ue  view  of  looking  at  these 
-cases,  and  shows  that  the  judgment  of  Bruce,  J. 
was  right,  and  that  the  appeal  should  be  dis- 
missed. 

Lopes,  L.J. — The  shipowner  in  this  case  aban- 
doned the  ship  as  and  for  a  constructive  total 
loss.  On  the  abandonment  the  ship  passed  natu- 
rally to  the  underwriters,  and  the  underwriters 
then  and  there  were  entitled  to  stand  in  the  shoes 


of  the  shipowner.  I  mean  by  that  the  same  shoes 
which  he  wore  at  the  time  of  the  abandonment. 
They  were  entitled  to  all  that  the  ship  afterwards 
earned,  and  entitled,  therefore,  to  all  unpaid 
freight,  because  that  freight  was  not  earned  and 
did  not  become  due  until  the  arrival  of  the  ship 
at  her  destination.  Now,  the  underwriters  are 
entitled  to  so  much,  but  in  my  opinion  they  were 
not  entitled  to  the  freight  which  had  been 
advanced  before  the  abandonment.  It  is  said 
that  in  so  holding  we  are  diffei-ing  from  certain 
cases  decided  by  certain  eminent  judges.  In 
my  opinion  we  are  not  differing.  I  think  we  are 
deciding  in  accordance  with  these  caseS)  although 
probably  neither  of  them  may  directly  raise  the 
point  with  which  we  are  now  dealing.  The  first 
of  those  cases  is  the  case  of  Ga»e  v.  Vavidgon  {ubi 
tup.).  There  is  also  the  case  of  Stewart  v.  Qreenoek 
Marine  Insurance  Company  {uhi  twp.)  and  the 
valuable  remarks  of  Lord  Blackburn  in  the  case 
of  Keith  V.  Burrows  (37  L.  T.  Rep.  291 ;  Asp.  3 
Mar.  Law  Gas.  481 ;  2  App.  Gas.  631).  I  again  say 
we  are  not  deciding  contrary  to  any  of  those  cases, 
but  in  my  opinion,  in  accordance  with  them.  I 
think,  therefore,  this  1600J.  was  properly  de- 
ducted. I  am  asked  by  my  brother  Kay  to  say 
that  he  entirely  agrees  with  the  judgment  of  the 

«>«'*•  Appeal  dUmissed. 

Solicitors  for  the  appellante.  Hill,  DieMiuon, 
and  Co.,  Liverpool. 

Solicitors  for  the  respondente,  Batesons,  Warr, 
and  Wimshurtt,  Liverpool. 


HIGH    COURT   OF   JUSTICE. 

GHANGERT  DIVISION. 

July  3,  4,  and  Oct.  31. 

(Before  Stiklino,  J.) 

Be  Mason's  Obphanaoe  and  the  London  and 

NoBTH- Western  Railwat  Gompant.  (o) 
Charity — Power  of  trustees  to  sell  charity  lands 
without  consent  of  Charity  Commissioners  — 
Deed  of  foundation  —  "  Scheme  legally  estab- 
lished "  —  Charitable  Trusts  Amendment  Act 
1855  (IS  *  19  Vict.  c.  124),  ».  29. 

The  trustees  of  a  charity  who  derived  their  title  to 
charity  lands  under  a  deed  of  foundation,  dated 
the  29th  July  1868,  and  enrolled  and  perfected 
under  9  Geo.  2,  c.  36,  and  amending  Acts,  con- 
tracted under  the  powers  given  to  them  by  the 
deed  of  foundation  to  seU  to  a  railway  company 
some  of  the  land  conveyed  to  them  by  that  deed. 
The  company  required  that  the  consent  of  the 
Charity  Comtnissioners  to  the  sale  shotud  he 
obtained  or  the  purchase  money  paid  into  court 
under  the  Lands  Clauses  Consolidation  Act  1845 
(8*9  Vict.  c.  18),  s.  69. 

The  trustees  declined  to  comply  with  either  require- 
ment, contending  that  the  deed  offoundaiion  was 
a  "  schema  legally  established  "  loithin  the  mean- 
ing of  sect.  29  of  the  Act  o/1855,  and  the  consent 
of  the  Charity  Commissioners  was  therefore  not 
required. 

Held,  that  the  purchasers'  ol^eeiion  was  weU 
founded. 

(a)  Bcported  by  J.  SAsoxB80!i,  Esq.,  BantettMit-Law. 
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Yendob  and  purchaser  siunmoiis. 

By  a  deed  of  foundation  of  a  charity  dated  the 
29th  July  1868,  and  duly  enrolled  and  perfected 
in  accordance  with  the  provisions  of  statute 
9  Geo.  2,  0.  36,  and  the  subsequent  Acts  amending 
the  same,  Sir  Josiah  Wilson  conveyed  certain 
freehold  heieditaments  to  trustees  for  charitable 
purposes. 

By  clause  60  of  i^e  deed  the  trustees,  or  any 
five  of  them,  were  empowered  by  any  deed  or 
ddeds  to  be  executed  as  therein  mentioned  to 
dispose  of  or  convey,  either  by  way  of  absolute 
sale  or  in  exchange  for  other  hereditaments  in 
England  or  Wales,  all  or  any  part  of  the  here- 
ditaments thereby  assured,  with  an  exception 
immaterial  to  the  questions  raised  in  the  present 
case. 

Acting  under  the  powers  thus  conferred,  the 
trustees  for  the  time  being  entered  into  a  contract 
for  the  sale  to  the  London  and  North  Western 
Railway  Company  of  part  of  the  hereditaments 
subject  to  the  power.  The  purchasers  raised  the 
objection  that  sect.  29  of  the  Charitable  Trusts 
Amendment  Act  1855  precluded  the  trustees 
from  exercising  the  power  of  sale  without  the 
consent  of  the  Charity  Commissioners,  and  in- 
sisted either  that  such  consent  should  be  obtained 
or  that  the  purchase  money  must  be  paid  into 
court  in  accordance  with  sect.  69  of  the  Landis 
Clauses  Oonsolidation  Act  1845. 

The  vendors  answered  that  they  were  not  bound 
to  comply  with  either  alternative. 

The  purchasers  then  took  out  the  present 
summons  under  the  Vendor  and  Purchaser  Act 
1874  to  determine  the  question  thus  raised. 

Sect.  29  of  the  Charitable  Trusts  Act  1855  pro- 
vides that  "  it  shall  not  be  lawful  for  the  trustees 
or  persons  acting  in  the  administration  of  any 
charity  to  make  or  grant  otherwise  than  with  the 
express  authority  of  Parliament  or  of  a  court  or 
judge  of  competent  jurisdiction,  or  according  to 
a  scheme  legally  established,  or  with  the  approval 
of  the  board,  any  such  sale,  mortgage,  or  charge 
of  the  charitv  estates,"  or  any  such  leases  as  are 
specified  in  the  section. 

A.  UnderhiU  for  the  purchasers. — The  consent 
of  tlie  Charity  Commissioners  to  the  sale  is 
required  by  sect.  29  of  the  Charitable  Trusts 
Amendment  Act  1855.  The  vendors  cannot  bring 
themselves  within  the  exceptions  of  that  section. 
The  deed  of  foundation  is  not  a  "  scheme."  Both 
In  the  Charitable  Tmsta  Act  1853  and  the  amend- 
ing Act  of  1855  the  word  "  scheme "  occurs  fre- 
quently, but  neither  Act  mentions  a  "  deed  of 
foundation."  The  object  and  intention  of  the 
Legislature  in  passing  these  enactments  was  to 
secure  the  proper  administration  of  the  funds  of 
charities  by  means  of  the  control  and  supervision 
of  some  responsible  authority.  The  intention  of 
the  Act  will  clearly  be  evaded  if  the  exercise  of 
the  powers  of  sale  given  by  the  deed  of  founda- 
tion is  to  be  entirely  in  the  discretion  and  con- 
trol of  the  trustees  of  that  deed.  We  are  there- 
fore not  bound  to  take  a  conveyance  of  the  lands 
without  the  sanction  of  the  Charity  Commis- 
sioners to  the  sale  first  being  obtained. 

Graham  HatUngs,  Q.C.  and  IngU  Joyce  for 
the  respondents.  —  As  to  the  construction  to 
be  placed  on  the  word  "  scheme "  the  observa- 
tions of  Lord  Cairns  in  Maaty  v.  Rcneen,  (23  L.  T. 
Rep.  142 ;  L.  Rep.  4  E.  &  L  App.  297.  298) 


as  to  the  court  not  giving  a  technical  meaning 
without  very  good  reason  are  applicable.  A  tech- 
nical meanmg  must  not  be  given  to  the  word 
"  scheme."  It  must  be  understood  according  to 
the  meaning  which  would  be  given  to  it  in  a. 
dictionary.  The  use  of  the  words  "  new  scheme  " 
in  sect.  54  of  the  Charitable  Trusts  Act  1853  (to 
be  construed  as  one  with  the  Act  of  1855)  implies 
that  such  a  deed  as  this  constitutes  a  scheme.. 
So  does  the  judgment  of  Jessel,  ILR.  in  Be 
Campden  Charities  (45  L.  T.  Rep.  152,  159 ;  IS 
Ch.  Div.  310,  328).  There  a  -'  scheme  legally 
established"  existed,  and  the  court  held  that 
there  must  be  a  new  one.  It  was  not  in  the 
oontemplaiion  of  the  Legislature  to  take  away 
the  power  of  sale  possessed  by  the  trustees. 
[Stibuno,  J. — If  your  argument  is  correct,  the 
trustees  could  have  granted  a  thirty  years'  lease, 
supposing  that  the  founder  had  empowered  theom 
to  do  so.T  They  might  if  the  founder  had  pro- 
vided so  Dy  a  scheme  legally  established.  By  the 
law  previously  to  the  legislation  contained  in  tite 
Charitable  1?ixists  Acts  the  trustees  could  have 
sold  the  property.  The  cases  on  sales  by  trustees 
are  collected  in  Tudor's  Charitable  Trusts,  3rd 
edit.  pp.  250-257.  The  two  most  in  point  are 
Attorney- 0«7ieral  v.  Warren,  2  Swanst.  291,  302 ; 
Attomey-Oeneral  y.  South  Bea  Company,  4  Bear. 

453. 
[Stiblino,  J. — ^The  difBculty  in  this  case  ootild 
have  been  got  over  by  obtaining  the  sanction  of 
the  Charity  Commissioners.  The  Act  authorises 
the  commissioners  to  give  their  sanction.]  The 
only  question  here  is,  whether  this  is  a  scheme 
legally  established,  and  on  this  sects.  24,  26,  and 
42  of  the  Act  of  1855,  and  sect.  12  of  the  Act  of 
1869  are  most  material.  See  also  the  judgment  of 
North,  J.  in 

The  Governors  of  the  Charity  for  the  Relief  of  the 

Poor  Widowt  and   Children  of  Clergymen  and. 

SUnner,  67  L.  T.  Bep.  751,  752 ;  (1898)  1  Ch- 

178, 182. 

It  might  be  a  very  serious  matter  if  it  were  held 
that  the  consent  of  the  Charity  Commissioners  is 
necessary: 

Governors  o/  8t.  Thomas's  Hospital  v.  Charing  Cros» 

Railway  Company,  4  L.  T.  Bep.  13, 85 ;  1  J.  &  H. 

400  ;  30  L.  J.  395,  Ch. 

The  statute  was  intended  to  apply  to  cases  where 
there  was  no  express  power  for  the  purpose.  This 
has  been  acted  on  in  conveyances  during  a  number 
of  years,  and  the  point  seems  never  to  nave  come 
into  the  courts.  [STiRLiNa,  J. — The  word  scheme 
generally  means  a  document  given  to  the  trustees 
by  the  court  to  supplement  defects  existing  in 
their  own  instrument.]  In  Key  &  Elphinstone's 
Precedents  of  Conveyancing  there  is  a  preoeden'fc 
which  shows  that  the  sale  is  quite  good  without 
the  consent  of  the  Chariiy  Commissioners. 

UnderhiU  in  reply.  —  The  argument  for  the 
vendors  is  based  on  a  fallacy.  [Stibuho,  J. — 
Are  the  words  "  legally  estabushed  "  to  be  read  in 
their  popular  meaning  or  strictly  ?  Do  any  text- 
book writers  deal  witii  this  P]  Apparentiy  noit. 
[Stiblino,  J. — Do  you  know  of  amy  case  having 
arisen  where  an  express  power  of  sale  existed  and 
the  money  was  paid  into  court  ?|  I  believe  there 
has  been  such  a  case,  but  it  is  doubtful  whether 
the  money  would  be  paid  out  without  the  consent 
of  the  Charity  Commissioners. 

Cur.  adv.  vnlt. 
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Oct.  31.  —  Stislino,  J.  (after  stating  the 
facte) : — ^The  question  thna  raised  comes  before 
me  upon  a  summons  taken  out  by  the  pur- 
chasers under  the  Yendor  and  Purchaser  Act 
1874.  Sect.  29  of  the  Charitable  Trusta  Act 
1855  provides  that  "  it  shall  not  be  lawful  for  the 
trustees,  or  persons  acting  in  the  administration 
of  any  charity,  to  make  or  grant  otherwise  than 
-with  the  express  authority  of  Parliament,  or  of  a 
court  or  judge  of  competent  jurisdiction,  or 
according  to  a  scheme  legally  established,  or  with 
the  approval  of  the  board,  anv  sale,  mortgage,  or 
charge  of  the  charity  estates.  The  contention  on 
the  part  of  the  trastees  of  the  charity  in  the 
j)re86nt  case  is,  that  the  deed  of  1868  under  which 
they  are  acting  constitutes  "a  scheme  legally 
established  "  within  the  meaning  of  the  Act,  and 
consequently  that  the  sanction  of  the  Charity 
Commissioners  is  not  required.  Usually  when  a 
scheme  is  spoken  of  in  connection  with  a  charity 
what  is  meant  is,  not  the  instrument  of  foundation, 
but  a  document  sanctioned  by  some  authority 
contiuning  directions  for  the  administration  of 
the  charity.  Previously  to  the  passing  of  the 
Charitable  Trusts  Act  1853  such  schemes  were 
made  by  the  Court  of  Chancery  only.  They  were 
made  mainly  in  three  classes  of  cases  :  (1)  When 
the  directions  contained  in  the  instrument  of 
foundation  were  ambigaons,  imperfect,  or  other- 
wise insufficient ;  (2)  where  the  directions,  though 
originally  precise  and  complete,  had  become  un&r 
altered  circumstances  unsuitable  to  carry  out  the 
jgeneral  intention  of  the  founder ;  and  (3)  where  a 
scheme  sanctioned  by  the  court  itself  had  in  like 
manner  become  unsuitable  for  that  purpose.  The 
Charitable  Trusts  Act  1853  authorised  the  making 
of  schemes  by  other  authorities  than  the  Court  of 
Chancery — as  by  Bankruptcy  and  County  Courts 
<sect.  32  of  the  Act  of  1853).  In  the  Act  of  1853 
the  word  "  scheme  "  occurs  in  sects.  8,  36,  42,  and 
54-60  (both  inclusive) ;  and  in  the  Act  of  1855  it 
occurs  in  sect.  39 ;  and  in  all  those  places  it  is 
used  to  designate  such  an  instrument  as  I  have 
just  been  describing.  Prima  facie,  therefore,  it 
may  be  expected  to  bear  the  same  meaning  in  sect. 
29.  Against  this  two  arguments  are  used.  First, 
it  is  said  that  sects.  54-60  speak  of  new  schemes, 
implying  that  the  instrument  which  for  the  time 
bemg  governed  the  administration  of  the  charity 
was  an  old  eeheme ;  that  such  instrument  might 
be  that  of  foundation ;  and  that  consequently 
it  is  to  be  inferred  that  such  instrument  was 
regarded  by  the  framers  of  the  Act  as  a  scheme, 
where  there  is  no  old  scheme  the  inference  thus 
sought  to  be  drawn  appears  to  be  far  from  con- 
clusive. Secondly,  rehance  is  placed  on  the 
language  of  sect.  24  of  the  Act  of  1853,  which 
provides  that  leases,  sales,  exchanges,  and  other 
transactions  sanctioned  by  the  commissioners  are 
to  have  the  like  effect  and  validity  as  if  they  had 
been  authorised  or  directed  by  the  express  terms 
of  the  trusts  affecting  the  charity.  It  is  said 
that  this  shows  that  sales  authorised  or  directed 
by  the  express  terms  of  the  trust  were  valid.  No 
doubt  this  was  so  in  1853,  and  would  have  con- 
tinued to  be  BO  in  the  absence  of  any  further 
enactment ;  but  it  seems  to  me  that  there  would 
have  been  no  ineonsistency  if  the  same  Act  of 
1853  had  by  a  subsequent  section  prescribed  that 
leases,  sales,  and  other  transactions  expressly 
authorised  and  directed  should  not  be  valid  unless 
approved  by  the  commissioners,  and  a  fortiori 


there  appears  to  be  no  inconsistency  between  the 
enactment  in  sect.  29  of  the  Act  of  1855  and  that 
in  sect.  26  of  the  Act  of  1853.  Moreover,  this 
remark  may  be  made :  if  the  intention  was  that 
every  sale,  mori^ge,  or  lease  authorised  or 
directed  by  the  express  terms  of  the  trust  should 
be  valid  without  the  approval  of  the  charity 
commissioners,  why  was  not  that  language  used 
in  sect.  29  of  the  Act  of  1855  as  it  is  in  sect.  26  of 
the  Act  of  1853  P  Again,  the  use  of  the  words 
legally  established  in  connection  with  the  word 
scheme  seems  to  point  to  the  intervention  of  some 
duly  constituted  legal  authority,  and  in  this 
sense  the  word  "  establishment "  is  used  in  sect.  42 
of  the  Act  of  1853.  As  a  mere  matter  of  verbal 
construction,  therefore  I  should  come  to  the  con- 
clusion that  the  words  "  scheme  legally  established" 
do  not  include  the  instrument  by  which  the 
charity  was  founded;  but  I  further  think 
that  it  would  be  unsatisfactory  to  dispose  of  the 
case  without  considering  what  object  was  intended 
by  the  Legislature  to  be  attained  by  the  enact- 
ment contained  in  sect.  29.  That  section  pro- 
hibits three  classes  of  transactions :  (1)  sales ;  (2) 
mortgages  and  charges ;  and  (8)  certain  kinds  of 
leases  of  charity  estates;  and  it  is  desirable  to 
see  how  the  law  stood  with  respect  to  such  trans- 
actions prior  to  the  passing  of  the  first  Act,  viz., 
that  of  1853.  A  sale,  lease,  or  mortgage  made  in 
accordance  with  an  express  power  was  good.  On 
this  I  may  refer  to  the  judgment  of  Lord  Cran- 
worth  (then  Vice-ChanceUor)  in  Attorney-General 
V.  Hardy  (1  Sim.  N.  S.  338),  where  it  was  held  that 
a  trustee  of  a  Wesleyan  chapel  under  a  deed 
which  contained  a  power  of  raising  money  by 
mortgage  might  become  himself  a  mortgagee, 
and,  U  he  did  so  become,  exercise  all  the  rights  of 
a  mortgagee,  although  in  opposition  to  the  trusts. 
Even  where  no  express  power  of  sale  existed,  a 
sale'might  be  made  of  the  charity  estate  provided 
it  were  in  accordance  with  a  provident  administra- 
tion of  the  estate  for  the  benefit  of  the  charity, 
but  the  purchaser  took  subject  to  the  obligation 
of  showmg  that  the  sale  was  beneficial  to  the 
charity  and  justified  by  the  circumstances: 
{Attorney-General  v.  Warren,  2  Swanst.  291,  see 

£302 ;  Re  The  Clergy  Orvihan  Corporation,  71 
.  T.  Bep.  450 ;  (1894)  3  Ch.  145 ;  see  71 L.  T.  Bep. 
453;  (1894)  3  Ch.  154.)  The  court,  although  it 
had  power  to  sanction  the  alienation  of  charity 
lands,  exercised  this  power  with  great  caution : 
(see  Attorney-General  v.  Mayor  of  Newark,  1  Hare 
395.)  As  regards  leases  it  was  laid  down  that 
whei^e  power  was  given  to  trustees  of  a  charity  to 
make  leases  generally  tiiey  might  (both  at  law 
and  in  equity)  either  tiike  fines  or  reserve  rents  as 
was  most  beneficial  to  the  charity.  Leases 
might  be  made  for  long  terms  provided  it 
were  for  the  benefit  of  the  charity.  See 
Attorney  -  General  v.  South  Sea  Company,  4 
Beav.  453.  But  here  again  the  onus  of  proving 
that  the  transaction  was  beneficial  lay  on  the 
lessee  {Attorney-General  v.  Pilgrim,  2  H.  &  Tw. 
186),  and  it  was  laid  down  that  primd  facie  the 
terms  of  a  husbandry  lease  ought  not  to  exceed 
twenty  one  years  nor  that  of  a  building  lease 
ninety-nine  years  :  {Attorney -General  v.  Cfwen,  10 
Ves.  555;  Attorney- General  v.  Baekhtmae,  17  Ves. 
283,  see  p.  291.)  Similar  principles  appear  to 
have  applied  to  leases  in  reversion  {Axtomey- 
Generafy.  Kerr,  2  Beav.  420)  where  one  of  two 
such  leases  was  upheld  and  the  other  set  aside. 
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As  regards  leases  for  lives,  however,  they  were 
held  to  be  good,  at  all  events  if  they  were  in 
accordance  with  the  custom  of  the  country  or  a 
lonff-oontinued  practice  {Attorney-General  v.  Crots, 
S.Mer.  624;  Aitomey-Oeneral  v.  Crook,  1  Keen, 
121) ;  and  in  the  former  case  so  great  a  judg^  as 
Sir  W.  Grant,  M.B.  said  (at  p.  539),  that  he  was 
not  aware  of  any  principle  or  authority  on  which 
it  could  be  held  that  such  a  lease  was  on  the  face 
of  it  a  breach  of  trust.  This  statement  of  the 
law  appears  to  me  to  disclose  two  blots  at  least  in 
oharify  administration.  In  the  first  place,  it  was 
obviously  difiBcult  in  many  cases  for  a  trustee  not 
acting  under  the  direction  of  the  court  to  satisfy 
himsmf  that  the  transaction  in  which  he  was 
engaging  might  not  be  afterwards  held  to  be  a 
breach  of  trust.  Secondly,  many  transactions 
held  by  the  courts  to  be  within  the  powers  of 
trustees  were,  to  say  the  least,  of  very  doubtful 
expediency  in  the  interest  of  the  public.  By 
sects.  21  and  24  of  the  Act  of  1853  the  legis- 
lature authorised  the  Charity  Commissioners 
to  sanction  leases,  mortgages,  sales,  and  ex- 
changes of  charity  lands,  and  thus  enabled  the 
trustees  to  obtain  protection  in  a  cheap  mode  and 
without  putting  the  charity  estate  or  themselves 
to  the  expense  of  proceedings  in  chancery.  Thus 
the  first  of  the  two  blots  was  removed ;  and  the 
second  was,  in  my  opinion,  intended  to  be  wiped 
out  by  sect.  29  of  the  Act  of  1855.  I  think  the 
view  of  the  Legislature  was  that  alienation  of 
charity  estates  by  way  of  sale  or  mortgage,  or  by 
lease  in  reversion,  or  for  lives,  or  longer  terms,  or 
in  consideration  of  fines  gave  rise  to  abuses  which 
the  law  as  it  stood  prior  to  1855  did  not  adequately 
prevent,  and  that  such  transactions  ought 
not  to  take  place,  except  by  the  direct 
authority  of  Parliament  or  with  the  sanc- 
tion, direct  or  indirect,  of  the  court  or  the 
Charity  Commissioners,  both  being  authorities 
familiar  with  charity  administration,  and  likely 
to  be  vigilant  in  guarding  against  its  abuses.  But 
founders  of  charities  and  their  legal  advisers  are 
not  necessarily  cognisant  of  what  has  been  done  in 
past  times,  and  m^  unwittingly  introduce  into  the 
instruments  of  foundation  clauses  which  the 
experience  of  the  courts  or  the  Charity  Commis- 
sioners would  lead  them  to  regard  as  highly 
objectionable.  I  do  not  suggest  for  a  moment 
that  the  present  vendors  have  done  or  intend  to 
do  anything  which  could  possibly  be  treated  as  an 
abuse  of  their  powers ;  but,  if  their  contention  be 
well  founded,  it  follows  that  the  founder  of  a 
charity  might,  by  introducing  approximate 
danses  into  the  founder's  deed,  effectually 
authorise  his  trustee  to  grant  leases  in  reversion, 
or  for  lives  or  long  terms  or  in  consideration  of 
fines,  without  the  sanction  of  the  Charity  Commis- 
sioners. I  do  not  think  that  tliis  was  intended  by 
'  the  Legislature.  Sect.  29  of  the  Charitable  Trusts 
Act  1^5  prohibite  (among  other  things)  sales 
except  under  ceiiiain  circumstances.  It  is  for  those 
who  claim  that  their  case  falls  within  one  of  the 
excepted  cases  to  make  it  out,  and,  upon  a  fair 
construction  of  the  enactment,  I  think  that  the 
present  vendors  fail  to  do  so.  In  my  judgment, 
therefore,  the  objection  raised  by  the  purchaser  is 
well  founded,  and  there  must  be  a  declai-ation 
accordingly. 

Solicitors :  C.  if.  Mason ;  Burton,  Tealet,  and 
Sart,  for  Johnaon,  Barclay,  JohiuoH,  and  Rogers, 
Birmingham. 


Aug.  8,  9,  Oct.  25,  and  Nov.  15. 
(Before  Boubb,  J.) 

HiNDSON  V.  A8HBT.(a) 

Biparian  owner — Accretion — Owner  of  several 
fishery — Bed  of  river — Trespass — Adverse  pos- 
session— Statute  of  Limitations. 

A  riparian  owner  on  a  non-tidal  river  is  entitled 
to  accretions  to  his  land  by  reason  of  the  gradual 
and  cdmost  insensible  receding  of  the  water,  in  a> 
case  where  the  actual  river-bed  belongs  to  a 
separate  owner. 

In  wetermining  whether  or  no  any  partictdar  piece  of 
land  forms  part  of  the  bed  of  a  river,  at  any  par- 
ticular spot  at  any  particular  time,  no  hard  anJt 
fast  rule  can  be  taid  doum,  but  regard  must  be 
had  to  all  the  material  circumstances  of  the  case, 
including  the  fiu/ituations  to  which  the  river  ha» 
been  and  is  subject,  the  nature  of  the  land,  it* 
growth,  and  its  uses. 

This  was  an  action  by  the  Rev.  John  HutehinBon. 
Hindson  and  others,  who  were  the  trustees  of  the 
church  and  bridge  lands  truste  at  Wraysbmy, 
Buckinghamshii-e,  to  restrain  an  alleged  trespass, 
upon  their  lands  by  the  defendant  John  Asnby. 
who  was  the  owner  of  adjoining  lands  on  the- 
same  bank  of  the  river  Thames.  The  plaintifFa 
lands  ran  down  to  the  Thames,  and  wer^ 
described  in  their  title  deeds  as  bounded  by 
that  river.  The  defendant  was  possessor  of  the 
right  of  fishing  in  the  Thames  at  this  parfc  of 
the  river  from  bank  to  bank,  and  was  also  ad- 
mitted for  the  purposes  of  the  action  to  be  owner- 
of  the  soil  of  the  bed  of  the  river,  and  of  certain, 
eyote  which  had  arisen  therein.  About  the  year 
1866  the  defendant's  predecessor  in  title  faaA 
caused  a  small  ditoh,  of  some  seven  inches  in 
depth,  to  be  made  about  five  feet  below  the  top  of 
the  plaintiffs'  bank  and  along  the  plainttfb'' 
frontage.  This  ditoh  had  been  cleaned  out  a<^ 
intervals,  and  the  soil  thrown  on  the  river 
side.  A  row  of  trees  had  also  been  planted  by 
the  defendant  or  his  predecessor  between  th& 
ditoh  and  the  river,  and  had  been  occasionally 
trimmed  on  his  behalf.  The  diteh  was  nofe 
noticed  from  the  plaintiffs'  bank  until  the  year 
1893.  Shortly  after  the  diteh  was  filled  up,  and  a. 
concrete  pathway  substituted  by  the  defendant 
to  enable  his  tenante  to  pass  along  the  f  rontagd 
of  the  plaintiffs'  land  to  one  of  the  eyote  in  the 
river. 

The  main  question  in  the  action  was  whether 
this  concrete  path  was  made  on  the  bed  of  the 
river  which  belonged  to  the  defendant,  or  whether 
this  land  had  become  the  property  of  the  plaintiff» 
by  the  right  of  accretion.  It  was  admitted  thab 
the  land  in  question  had  formerly  been  part  of  the 
bed  of  the  nver,  and  that  for  some  months  in  the 
year  it  was  under  water.  The  river  had  however 
gradualljf  receded,  leaving  this  land  dry  for  some 
months  in  the  year. 

The  writ  in  the  action  was  issued  on  the  5th 
Nov.  1894,  and  the  plaintiffs  claimed  an  injunction 
to  restrain  the  trespass  on  the  land,  of  which  they 
claimed  to  be  owners  in  possession. 

The  defendant  denied  the  title  of  the  plaintifh, 
and  claimed  possession  of  the  land  in  question  as 
part  of  the  bed  of  the  river.  He  also  claimed  an 
adverse  title  by  virtue  of  the  Statute  of  Limi- 
tations. 


(a)  ileportad  by  Q.  Uacan,  £sa.,  Bknt«tar.4t-lA«. 
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MouUon,  Q.O.,  A.  A  B.  TerreU,  and  F.  Baden 
Fuller  for  the  plaintiffs. — The  plaintiffs  are 
riparian  proprietors,  and  this  land  has  always 
been  described  as  bounded  on  this  side  by  the 
river  Thames.  Thej  are  therefore  entitled  to  aU 
gradual  accretions  to  their  land.  This  concrete 
path  outs  them  off  from  the  rirer  to  which  they 
are  entitled  to  go,  and  they  are  entitled  to  hare 
the  riyer  flowing  by  unaltered  and  unchanged. 
Admitting,  for  the  purposes  of  this  action,  Uiat 
the  defendant  is  owner  of  the  soil  of  the  bed  of 
the  river,  that  does  not  take  away  the  right  of 
aca-etion  possessed  by  the  plaintiffs  as  riparian 
proprietors.  The  real  question  is  whether  this 
path  now  forms  part  of  the  bed  of  the  river  or 
not;  and,  as  to  that,  the  fact  that  the  defendant 
has  made  this  path  on  dry  land  is  conclusive 
evidence  that  it  is  not ;  bis  user  of  it  is  entirely  a 
d77  user.  It  is  part  of  the  bank,  and  not  ^art  of 
the  bed  of  the  river.  The  bed  of  the  river  is  that 
which  is  always  covered  by  water  in  an  average 
year. 

BudenUl,  Q.G.  and  Sttmrt  Moore  for  the  defen- 
dant.— This  ia  not  an  accretion  at  all,  but  part  of 
the  bed  of  the  river  which  belongs  to  the  defen- 
dant. Bnt  if  it  is  not  bed  of  the  river,  then  the 
defendant  is  still  entitled  to  it  by  adverse  posses- 
sion for  much  mo're  than  the  requisite  statutory 
period.  The  defendant  is  entitled  to  a  several 
nshery,  and  the  owner  of  such  a  fishery  is,  prima 
facie,  the  owner  of  the  soil  of  the  river  so  tar  as 
the  fishery  extends.  That  is  established  by  the 
cases  of 

Dulee  ofSomeratt  v.  Fogvjell,  5  B.  &  C.  87S  ; 

Holford  V.  Baility,  8  Q.  B.  1000 ;  13  Q.  B.  426  ; 

MaT$ha'U  v.  The  tflleewatar  Steam  Navigation  Com- 
pany, 8  L.  T.  Bep.  416  ;  3  B.  &  S.  732: 

AUomey-Oeneral  v.  Emerson,  65  L.  T.  Bep.  564 ; 
(1891)  A.  C.  649. 

Partheriehe  v.  Ma*on,  2  Chittjr,  658. 
The  defendant  has  exercised  many  acts  of  owner- 
ship over  the  land  in  question,  as  well  as  over  the 
rest  of  the  bed  of  the  river.  The  cutting  of  the 
ditch  and  planting  of  trees  are  sufficient.  As  to 
what  is  the  line  which  marks  the  bed  of  the  river 
as  between  the  owner  of  the  bed  and  the  riparian 
proprietor,  it  is  either  the  middle  line  between 
nign  water  mark  and  low  water  mark  in  an  average 
year  (Seratton  v.  Brown,  4  B.  &  C.  485),  or  else 
the  highest  point  to  which  the  river  reaches  in  an 
average  year.  The  banks  which  keep  in  the 
river  are  part  of  the  river  bed :  (Gould  on  Waters, 
2nd  ed.,  p.  109,  where  the  case  of  Howard  v. 
InaereoU,  13  Howard's  Bep.  U.S.,  p.  381,  is  also 
referred  to.)  The  exclusive  right  of  fishing  has 
been  held  to  extend  over  the  whole  bed  of  a  river, 
notwithstanding  the  gradual  encroachments  on  to 
the  land  of  a  riparian  owner : 

Potter  V.  Wright,  4  C.  P.  Div.  438. 
They  also  referred  to  the  case  of 

Attomey-Oeneral  v.  Chambers,  4  De  G.  &  J.  55. 
Moulton,  Q.C.  in  reply. — The  two  parts  of  the 
defendant's  case  are  mntually  destructive.  '  If  this 
land  was  bed  of  the  river,  then  he  could  not  be  in 
adverse  possession  of  it,  and  acquire  a  title  by 
the  statute.  If  it  was  not  bed  of  the  river  then 
he  was  a  trespasser,  and  it  was  not  until  1893  that 
we  had  notice  of  his  claim  to  it,  and  the  action 
was  brought  forthwith. 

Nov.  19. — BoMSS,  J. — ^The  substantial  question 
I  have  to  decide  is,  whether  the  plaintiffs  are 


entitled  to  the  piece  of  land  on  the  margin  of  the 
Thames,  the    subject-matter  of    the    action,  or 
whether  the  defendant  is  entitled  to  the  land.    At 
one  time  the  defendant  insisted  upon  a  subsidiary 
point,  viz.,  that  in  any  case  the  plaintiffs  could 
not  succeed  in  this  action,  being  one  based  on 
trespass,  because  it  was  alleged  by  the  defendant 
that  the  plaintiffs  were  not  in  possession  at  the 
time  of  action  brought.    But  this  subsidiary  point 
was  waived  by  the  defendant  before  me,  and  both 
parties  desired  me  to  decide  the  substantial  ques- 
tion between  them  mentioned  above.    The  plain* 
tiffs'  case  is  shortly  this: — They  admit  for  the 
purposes  of    this  action  that  the  defendant  is 
entitled  to  the  bed  of  the  river  in  the  immediate 
neighbourhood  of  the  land  in  dispute,  and  that  at 
one  time  the  bed  of  the  river  included  this  land. 
But  they  say  that  by  a  gradual  process  the  river 
has  receded,  and  that  this  land  was  added  by 
insensible  degrees  to  the  adjacent  land,  and  ulti- 
mately ceased  to  be  part  of  the  bed  of  the  river 
and  became  pai-t  of  the  land  of  the  plaintiffs  as 
the  riparian  owners  at  that  part  of  the  river. 
They  say  that  this  was  the  condition  of  matters 
when  the  defendant  did  that  which  gave  imme- 
diate rise  to  this  action,  namely,  put  down  the 
concrete  path  to  afford  his  tenants  of  a  neigh- 
bouring eyot  a  convenient  path  and  access  to  that 
eyot,  and  they  further  say  that  this  condition  has 
continued    to    the    present    time.     Now,  if    the 
plaintiffs   establish    this,  then,   subject    to    any 
special   defence  the  defendant  may  raise,  they 
would  be  entitled  to  judgment  in  this  case.    For 
it  is  clearly  settied  that  in  the  ordinary  case  where 
two  different  persons  own  the  opposite  banks  of  a 
non-tidaJ  river,  and  each  is  entitled  to  the  bed  of 
the  river  adjacent  to  him  up  to  the  centre,  then, 
if  the  river,  not  by  sudden  action  or  by  leaps, 
but  by  a  grudual  and  almost  insensible  process^ 
changes  its  bed  and  adds  land  to  one  side,  or  takes 
land  away  from  it,  then  the  centre  of  the  new  bed 
becomes  the  boundary  of  the  two  properties,  and 
each  owner  is  entitled  to  enjoy  the  gain,  or  has 
to  bear  the  loss  occasioned  to  his  land  Joy  the 
shifting   of    the   river :    (see   Foster  v.   Wright, 
4  C.  P.   Div.  438,  where  all  the   earlier  auuio- 
rities  are    mentioned    and    examined.)      And  I 
can  see  no  distinction  in  principle  between  the 
ordinai-y  case  I  have  referred  to  and  the  some- 
what unusual  case   before  me  where  the  river 
bed  belongs  to  a  separate  owner,  and  not  to  the 
riparian  owners.    I  therefore  proceed  to  consider 
the  defences  raised  by  the  defendant.    The  main 
defence  is  that  the  land  in  dispute  has  never 
ceased  to  be,  and  is  still  part  of,  the  bed  of  the 
river.    Now,  in  considering  this  question,  there 
has  been  considerable  discussion  as  to  how  the 
bed  of  the  river  is  to  be  ascertained.    Of  course, 
if  a  river  preserves  a  tolerably  even  flow,  and  does 
not  fluctuate  in  volume  mnnh,  except  on  extra- 
ordinary   occasions,    there    is    no    dif&culty    in 
determining  its  bed.     But  when  the  river  is  one 
like  the  Thames,  that  is  to  say,  one  which,  apart 
from  extraordinary  floods  or  droughts,  changes 
considerably  in  volume  in  the  course  of  each  year, 
being,  as  a  rule  much  higher  in  some  months  of 
the  year  than  in  others,  then  the  question  as  to 
how  its  bed  is  to  be  determined  is  not  so  easy. 
Various  suggestions  have  been  made  in  the  case 
before  me  by  the  opposing  sides.    It  has  been  sug- 
gested {inter  alia)  (1)  that  any  land  which  is  covered 
by  the  river  in  the  course  of  its  flow  at  any  time 
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dnring  an  arerage  or  ordinary  year  is  of  neoessi^ 
to  be  considered  part  of  the  bed  of  the  river ;  (2) 
that  no  land  ia  to  De  considered  as  part  of  the  bed 
which  is  not  always  covered  by  the  river  through- 
out any  ordinary  or  average  year ;  and  (3)  that  by 
some  sort  of  analc^j  to  uie  method  of  fixing  the 
marscin  of  the  bed  of  the  ocean  on  the  seashore, 
the  margin  of  the  bed  of  the  river  is  to  be  ascer- 
tained DT  taking  a  line  midway  between  tiie 
margin  oi  the  bed  covered  by  the  average  highest 
flow  and  of  that  covered  by  the  average  lowest 
flow  of  the  river.  But,  in  my  opinion,  none  of 
these  suggestions  are  well  foanded.  I  think  that 
the  question  whether  any  particular  piece  of  land 
is  or  is  not  to  be  held  part  of  the  bed  of  a  river 
at  any  particular  spot,  at  any  particular  time,  is 
one  of  fact,  often  of  considerable  difficulty  to  be 
determined,  not  by  any  hard  and  fast  rule,  but 
by  regarding  all  the  material  circumstances  of 
the  case,  inSuding  the  fluctuations  to  which  the 
river  has  been  or  is  subject,  the  nature  of  the 
land,  its  growths  and  its  uses.  I  know  of  no 
authority  in  English  law  which  has  expressly 
decided  this,  but  on  principle  I  think  it  ought  to 
be  so  decided.  In  the  United  States  the  question 
has  been  judicially  considered,  and  a  view  ex- 
pressed in  accordance  substantially  with  that 
formed  by  me.  I  find  that  in  the  case  of  Howard 
V.  Ingersoll,  before  the'  Supreme  Court  of  the 
United  States,  which  is  reported  in  13  Howard's 
Seporte,  p.  3S1,  Curtis,  J.,  at  p.  427,  expresses 
himself  as  follows  with  reference  to  the  question, 
and  though,  of  course,  bis  decision  in  nowise 
binds  our  courts,  yet  I  cite  his  judgment  because 
I  think  that,  in  suostance,  it  is  in  accordance  with 
the  Enslish  law  on  the  point.  He  says :  "  That 
the  baiucs  of  a  river  are  those  elevations  of  land 
which  confine  the  waters  when  they  rise  out  of 
the  bed ;  and  the  bed  is  that  soil  so  usually  covered 
by  water  as  to  be  distinguishable  from  the  banks, 
by  the  character  of  the  soil,  or  vegetation,  or  both, 
produced  by  the  common  presence  and  action  of 
flowing  water.  But  neither  the  line  of  ordinary 
bigh-water  mark,  nor  of  ordinary  low-water  mark, 
nor  of  a  middle  stage  of  water,  can  be  assumed  as 
the  line  dividing  the  bed  from  the  banks.  This 
line  is  to  be  found  by  examining  the  bed  and 
banks,  and  ascertaining  where  the  presence  and 
action  of  water  are  so  common  and  usual,  and  so 
long  continued  in  all  ordinary  years,  as  to  mark 
upon  the  soil  of  the  bed  a  character  distinct 
from  that  of  the  banks,  in  respect  to  vegetation, 
aa  well  as  in  respect  to  the  nature  of  tiie  soil 
itself.  Whether  this  line  between  the  bed  and 
the  banks  wiU  be  found  above  or  below,  or  at  a 
middle  stage  of  water,  must  depend  upon  the 
character  of  the  stream.  The  height  of  a  stream, 
during  much  the  larger  part  of  the  year,  may  be 
above  or  below  a  middle  point  between  its  highest 
and  least  flow.  Sometning  must  depend  also 
upon  the  rapidity  of  the  stream  and  other  circum- 
stances. But  in  all  cases  the  bed  of  a  river  is  a 
natural  object,  and  is  to  be  sought  for,  not  merely 
by  the  application  of  any  abs&act  rules,  but  as 
other  natural  objects  are  sought  for  and  found, 
by  the  distinctive  appearances  they  present ;  the 
banks  being  fast  land,  on  which  vegetation  appro- 
priate to  such  land  in  the  particular  locality, 
grows,  wherever  the  bank  is  not  too  steep  to 
permit  such  growth,  and  the  bed  being  soil  of  a 
different  character  and  having  no  vegetation,  or 
only  such  as  exists  when  commonly  submerged  in 


water."    On  this  footing  I  have  now  to  decide  the 

Question  of  fact  as  to  the  piece  of  land  now  in 
ispute,  and  on  the  evidence  as  a  whole  I  find  that 
at  the  date  when  the  defendant  made  the  concrete 
path,  and  thenceforth  to  the  present,  the  land 
formed  no  part  of  the  bed  of  the  river;  and, 
further,  I  find  that  it  ceased  to  be  part  of  the  bed 
of  the  river,  and  became  an  accretion  to  the 
adjacent  land  belonging  to  the  plaintdifs,  not  l^ 
leaps  or  bounds,  but  by  a  gradual  and  almost 
insensible  process.  I  need  not  here  refer  in  detail 
to  the  evidence  which  has  led  me  to  the  above 
conclusions.  I  will  only  say  that  it  appears  to  me 
impossible  for  the  defendant  to  successfully  con- 
tend, looking  at  the  present  condition  of  the  land, 
and  his  own  act  in  putting  down  the  concrete 
path,  and  his  attempted  user  of  it  as  a  war  for 
his  tenants,  that  this  land  stiU  forms  part  oi  the 
bed  of  the  river.  It  is  true  that  at  times  when 
the  river  is  full,  and  particularly  in  the  winter 
months,  this  land  is  under  water,  but  so  is  much 
land  near  the  river  which,  without  doubt,  forms  no 
part  of  the  bed ;  and,  but  for  the  fact  that  this 
land  did  formerly  form  part  of  the  bed  of  the 
river,  I  doubt  whether  anyone  would  have  had 
the  boldness  to  contend  that  in  its  present  state 
and  under  its  present  conditions  itiormed  part. 
I  cannot  help  suspecting  that  the  defendant  put 
down  the  concrete  path,  and  tried  to  acquire  title 
to  the  land  for  tne  very  reason  that  it  had 
acquired  additional  value  and  importance  as 
being  riparian,  and  because  he  hoped  to  be 
able  entirely  to  exclude  the  plaintiffs  from  thmr 
position  as  riparian  owners,  and  from  having 
access  to  the  river.  The  defendant,  however,  at 
the  bar  before  me,  has  disclaimed  this  view,  and 
has  conceded  that  in  any  point  of  view  the  plain- 
tiffs are  entitled  to  access  to  the  river.  I  do  not, 
however,  find  this  concession  in  favour  of  the 
plaintiffs  in  his  pleadings.  On  the  above  findings 
of  fact  the  plaintiffs  are  clearly  entitled  to  this 
land,  subject  only  to  a  consideration  of  the 
remaining  defence  raised  on  behalf  of  the  defen- 
dant. That  defence  is  in  fact  inconsistent  with, 
the  first  and  main  defence  which  I  have  alone  to 
deal  with.  For  by  it  the  defendant  takes  up  this 
position.  He  says  that  the  land  had  ceased  to  be 
part  of  the  bed  of  the  river  for  more  than  twelve 
years  before  action  brought,  and  that  during  all 
that  period  he  alone  has  oeen  in  possession  of  it, 
and  has  thereby  acquired  a  title  to  it  under  the 
Statute  of  Limitations.  In  my  opinion  the  defen- 
dant has  failed  in  substantiating  this  case.  It  is 
difficult,  if  not  impossible,  to  say  exactly  when 
this  land  ceased  to  be  bed  of  the  river  and  became 
part  of  the  adjacent  bank,  but  the  defendant  has 
utterly  failed  in  establishing  before  me  that  he 
has  l>een,  as  against  the  plaintiffs,  for  twelve 
years  in  possession  of  this  land  since  it  ceaaed  to 
be  part  of  the  river  bed.  In  truth,  the  defendant, 
conceding  (as  he  does)  that  the  plaintiffs  have  a 
right  of  access  over  this  land  to  the  river,  has 
rendered  it  almost  hopeless  for  him  to  contend 
that  he  has  been  in  possession  as  against  the 
plaintiffs.  If  the  plaintiffs  had  ceased  to  be  in 
possession  of  the  land  how  could  they  hare 
acquired  or  retained  the  right  of  access  P  The 
fact  is  that  there  has  been  nothing  done  since  the 
land  ceased  to  be  river  bed  which  would  enable 
the  defendant  to  say  that  the  plaintiffs  have  lost 
possession  of  their  property  down  to  the  verge  of 
the  river.    The  first  act  of  the  defendant  which. 


Oigitized  by 


GoogK 


Dm.  14,  1895.] 


THE  LAW  TIMES. 


[Vol.  Lxxni.-471 


Q.B,Drr.] 


H^T  V.  Ths  Oobfobatioh  op  Tbinitt  Houbb. 


[Q.B.  DiT. 


Tmohallenged,  would  or  might,   in  my  opinion, 
have  amounted  to  a  taking  possession  oi  this  land 
as  irj  land  forming  part  of  the  bank  was  the 
patting  down  of  the  concrete  path,  and  this  act 
was  immediately  complained  ol  by  the  plaintifFs 
and  led  to  this  action  being  brought.  With  regard 
to  the  other  facts  relied  on  by  the  defendant  in 
support  of  his  claim  of  possession  for  the  statu- 
tory period,  I  need  only  refer  to  two.    No  doubt, 
the  defendant  did  dig  a  small  ditch  in  this  land 
on  the    site  of   which   he    subsequently  put  the 
concrete,  and  from  time  to  time  ae  cleared  this 
ditch  out.   But  this  ditch  was  not  noticeable  from 
the  plaintiff's  land,  and  when  it  was  first  made 
and  lor  some  time  afterwards  the  land  was  in  its 
transition  state,  and  I  think  it  would  be  extremely 
hard  on  riparian  owners  like  the  plaintiffs  if  they 
were  to  be  held  excluded  from  their  position  and 
no  longer  entitled  to  the  land  down  to  the  margin 
of  the  river  by  reason  of  acts  of  the  kind  I  am 
now  considering,  done  on  the  margin  of  the  rirer, 
in  its  transition  state.    The  only  other  fact  I  need 
refer  to  is  the  planting  of  trees  on  this  land  by 
the  defendant  or  his  predecessor  in  title,  and  the 
occasional  trimming  of   these  trees.    But  these 
trees  were  planted  at  a  time  when  the  land  did,  in 
my  opinion,  form  part  of  the  rirer  bed,  and  the 
fact  that  some  trimming  of  the  trees  was  done  by 
the  defendant  or  on  his  behalf  down  to  the  time 
that  I  have  called    the    transition    period,  and 
possibly  even  for  a  short  time  after  the    land 
finally  passed  into  its  present  condition,  is  not 
sufficient  to  support  the  defendant's  claim.    As  I 
have  already  said,  the  defendant  has  failed  to 
prove  before  me  his  plea  of  possession  for  the 
statutory  period  of  this  land  as  land  not  part  of 
the  river  bed,  and,  this  being  so,  his  second  defence 
also  fails.      It  follows    that    the   plaintiffs    are 
entitied  to  succeed,  and  I  make  the  following 
declaration  in  their  favour :   "  Declare  that  the 
land  in  dispute  was  at  the  time  when  the  defen- 
dant put  down  the  concrete  complained  of,  and 
has  since  continued  to  be,  and  now  is,  land  belong- 
ing to  the  plaintiffs,  and  not  part  of  the  bed  of 
the  river."    Then  there  will  be  given  liberty  to 
apply  to  enforce  the  declaration  if  necessary,  and 
liberty  to  apply  generally.  And  I  order  the  defen- 
dant to  pay  the  costs  of  the  action. 

Solicitors  for  the  plaintiffs,  Vigers  and  Richard- 
son. 

Solicitors  for  the  defendant,  Boamee,  Edwards, 
and  Janet,  for  RoweU  and  Lomae,  Bickmans- 
worth. 


QUEEN'S  BENCH  DIYISION. 

Thwrtday,  Nov.  14. 

(Before  Mathew,  J.) 

Hat  v.  The  Cobpobation  of  Tbinitt 
House,  (a) 

Shipping — Light    dues — Exemption  from — Order 
in  Council  o/  lethMay  1893. 

Ttie  maiter  of  a  thip  took  on  board  at  Malta  three 
peraoni  who  wished  to  return  to  England.  These 
persons  paid  no  passage  vioney,  and  the  master 
provided  and  paid  for  their  food  for  which  they 
paid  Ote  master  42.  each.  The  vessel  touched  at 
apart  in  England  to  obtain  bunJeer  coal,  and  the 
three  persons  teere  there  landed. 

(It)  Beportad  by  W.  W.  Obb,  Eaq.,  Baniitcr«t-Iiaw. 


Held,  that  the  landing  of  these  persons  did  not 
deprive  the  ship  of  the  exemption  from  light 
duet  at  that  port  which  the  ship  woidd  otherwise 
be  entitled  to, 

CoMMEBCiAL  ACTION  tried  by  Mathew,  J. 

The  agreed  statement  of  facts  was  as  follows : — 

The  Chelona  is  a  British  steamship  belonpng 
to  the  port  of  Sunderland,  of  which  tiie  plaintiff. 
Hay,  is  managing  owner.  The  other  plaintiffs 
with  the  said  Hay  are  owners  of  the  said  vessel, 
and  the  plaintiff  was  suing  on  behalf  of  himself 
and  others  the  owners  of  the  vessel.  The  defen- 
dants are  the  general  lighthouse  authority  for 
(inter  alia)  the  port  of  Portland. 

In  July  1894  the  Chelona,  in  the  course  of  a 
voyage  from  Enpatoria  to  Aarhuus  in  Denmivrk, 
laden  with  a  cargo  of  barley,  called  at  Malta  for 
the  purpose  of  obtaining  bunker  ooals.  While 
there,  namely,  on  the  22nd  July  1894  the  master 
of  the  Chelona,  at  the  request  of  a  friend,  took 
on  board  three  persons  who  wished  to  return  to 
England.  The  Chelona  then  proceeded  on  her 
voyage.  The  said  three  persons  were  charged  no 
passage  money,  and  did  not  in  faot  pay  any 
passage  money  for  their  carriage  or  render  any 
services  on  board  the  vessel. 

The  master  of  the  Chelona  provided  and  paid 
for  the  food  consumed  by  the  said  three  persons 
on  the  voyage  in  question,  atad  charged  the  said 
three  persons  42.  a  head  for  the  same,  which  sum 
was  received  by  the  master  and  was  not  accounted 
for  by  him  to  the  plaintiff. 

On  the  2nd  Aug.  1894  the  Chelona,  in  accord- 
ance with  instructions  received  at  Malta,  touched 
at  Portland  for  the  purpose  of  obtaining  bunker 
coals.  While  at  that  port  the  master  landed  the 
said  three  persons. 

The  defendants  thereon  demanded  the  parent 
of  the  sum  of  162. 188.  4<2.  from  the  plamtiff  for 
light  dues  alleged  to  have  been  incurred  by  the 
owners  of  the  vessel  in  consequence  of  her  c^ng 
at  Portland  and  landing  the  said  three  persons. 

This  sum  the  plaintiff  refused  to  pay,  con- 
tending that  the  Chelona  was  exempted  from 
paying  light  dues  by  the  terms  of  an  Order  in 
Council,  Sa-tei  the  16th  May  1893,  made  in  pm-- 
snance  of  sect,  398  of  the  Merchant  Shipping 
Act  1854  (now  sect.  646  of  the  Merchant  Shipping 
Act  1894). 

After  some  correspondence  the  plaintiff,  in 
order  to  avoid  a  distress  or  the  arrest  of  the 
Chelona,  paid  the  said  sum  of  161. 18«.  4(2.  to  th» 
defendants  under  protest,  and  is  now  seeking  to 
recover  the  same  in  this  action. 

The  question  for  the  opinion  of  the  court  was 
whether  the  plaintiff  was  liable  in  the  circum- 
stanoes  to  pay  to  the  d^endants  the  said  stun 
for  light  dues. 

The  Order  in  Council  (dated  the  16th  May 
1893)  provides : 

AH  ateamahipB  which  shall  pnt  into  or  tonoh  at  any 
port  in  the  United  Kuigdom  or  in  the  Isle  of  Man  for 
the  poipose  of  filling'  np  witii  cool  their  permanent 
bonkers  in  which  cargo  is  never  carried  shall  be  exempted 
by  the  general  Ug^thoose  aathorities  respectively  from, 
the  payment  of  the  light  dues  receivable  by  either  ef  the 
gennal  U^thonse  anthoritieB  at  snob  port,  notwith- 
standing that  snob  steamsbipg  shall  also  take  on  board 
at  the  port  aforesaid  provisiona  to  be  oonnmed  on  board 
or  stOMS  required  for  the  proper  navigation  or  eqnip- 
ment  of  the  veaiel  during  the  voyage  in  which  she  is 
engaged:  provided,  neTertheless,  that  the  said  exen>p> 
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tioiv  Bball  be  tnbjeot  to  tbo  terms  or  oonditiona  fol- 
lowing, that  ia  to  aay,  that  the  said  exemption  shall  not 
apply  to  any  snoh  steamship  as  aforesaid  unless  the 
person  or  persons  liable  to  pay  light  dnes  In  respect 
thereof  shall  satisfy  the  person  so  appointed  to  colleot 
the  same  that  snoh  steamship  has  not  taken  on  board 
at  the  port  aforesaid  a  larger  quantity  of  coal  than  was 
mfScient  with  the  coal  already  on  board  the  same  to 
fill  np  her  permanent  bunkers  .  .  .  and  that  such 
steamship  has  not  called  for  or  received  orders,  or 
broken  bnlk,  or  taken  on  board  mails,  cargo,  or  pas- 
eengers  at  the  port  aforesaid." 

.  Butler  A^fuill,  for  the  plaintiff,  was  stopped. 

H.  F.  Boyd  for  the  defendants. — Light  dues  are 
dealt  with  bj  seota.  643  and  646  of  the  Merchant 
Shipping  Act  1894,  and  hj  the  latter  section  a 
general  lighthouse  anthoritj  may,  under  an  Order 
ux  OonncO,  exempt  any  ships  from  light  dues. 
The  Order  in  Gonncil  in  question  here  says  that  if 
the  ship  has  gone  into  a  port  for  bunkering  it  is 
exempted,  and  the  exemption  ia  not  lost  if  the 
ship  takes  on  board  provisions  for  the  voyage  or 
stores.  To  bring  the  plaintiff  within  the  exemp- 
tion he  must  show  that  he  went  into  the  port  only 
for  the  purpose  of  coaling.  Here  it  is  not  so  ;  as 
the  ship  went  into  the  port  to  land  passengers. 
If  the  exemption  applies  to  the  landing  of  three 
persons  it  would  equally  apply  to  the  landing  of 
any  number  of  persons.  The  words  in  the  proviso 
"  not  broken  bulk,"  must  be  read  as  meaning 
"  not  depositing  goods  or  passengers  "  at  the  port. 
The  ship  is  liable  under  the  Act  to  the  light  dues, 
and  is  not  within  the  exemption. 

AspinaU  in  reply. — The  test  as  to  what  is  the 
purpose  of  going  mto  a  port  is  laid  down  in  the 
case  of  the  lUeptune  Steam  Navigation  Company 
T.  The  Corporation  of  Trinity  House  \3  Times 
L.  Rep.  615),  which  would  show  that  this  ship  did 
not  go  into  the  port  to  land  passengers.  This  is 
intended  to  be  an  exemption,  and  to  judge  of  the 
exemption  the  substance  of  each  case  ought  to  be 
looked  at.  The  mere  fact  that  an  advantage  is 
taken  when  the  ship  puts  in  for  the  purposes  of 
the  voyage  to  land  a  few  persons,  as  m  tliis  case, 
does  not  take  away  the  exemption. 

Mathbw,  J. — My  judgment  in  this  case  must 
l>e  for  the  plaintiff.  I  think  this  ship  is  within 
the  exemption  of  the  Order  in  Council  made  in 
May  1893.  Under  a  previous  order  ships  putting 
into  a  port  for  the  purpose  of  obtaining  Dunker 
coals  were  exempt  from  these  light  dnes ;  but 
many  ships  took  advantage  of  the  opportunity  to 
take  stores  on  board,  and  light  dues  were  claimed 
against  such  ships.  To  meet  that  case  a  new 
order  was  made,  which  expressly  provides  for  the 
case  of  taking  stores  and  provisions  on  board,  but 
the  exemption  given  by  the  order  is  subject  to  a 
proviso  set  out  at  the  end  of  the  order.  Now  the 
lacts  in  this  case  show  that  by  agreement  the 
master  took  on  board  three  persons  who  wanted 
to  return  to  England.  The  ship  was  to  touch  at 
an  English  i>ort  to  take  co^  on  board  for  the 
yoyage  on  which  she  was  about  to  sail.  The  ship 
touched  at  the  port  of  Portland  accordingly,  and 
when  there  the  three  persons  were  lauded,  and  it 
is  said  that  the  defendants  are  upon  that  ground 
entitled  to  claim  light  dues.  The  defendants 
contended  that  the  plaintiff  was  bound  by  the 
master's  act,  and  it  was  asked  if  instead  of  three 
persons  a  hundred  pei-sons  were  landed  would  the 
plaintiff  still  be  exempt.    In  such  a  case  it  might 


well  be  said  that  the  purpose  of  calling  was  not  to 
take  coal  on  board,  but  to  land  passengers.  But 
what  was  done  here  is  analogous  to  the  captain 
taking  a  friend  on  board  and  dropping  him  at 
some  particular  port.  Such  a  case  would  clearly 
come  within  the  exemption.  Here  the  three 
persons  were  taken  on  board  by  the  master  on  the 
undei-standing  that  thOT'  were  to  pay4Z.  each ;  but 
BO  far  as  the  plaintiff  is  concerned  they  were 
taken  as  friends  of  the  master.  This  does  not 
bring  upon  the  plaintiff  the  liability  to  pay  light 
dnes.  He  is  within  the  exemption,  and  is  there- 
fore entitled  to  judgment. 

Judgment  for  the  plaintiff. 

Solicitors  for  the  plaintiff,  BottereU  and  Roche. 

Solicitors  for  the  defendants,  Sandilands  and 
Co. 


Nov.  14  and  18. 
(Before  Mathew,  J.) 
Chippendale  and  othebs  v.  Holt,  (a) 
Marine  insurance — Policy  of  re-%n»urance — Clause 
in  policy  "  to  pay  as  may  be  paid  on  original 
policy  " — Construction. 
The  plaintiffs  re-ingured  toith  the  defendant  by  a 
policy  which  provided  that  the  re-insurance  was 
to  be  "  subject  to  the  sam^  clauses  and  conditions 
as  the  original  policy,  and  to  pay  as  may  be  paid 
thereon,  but  against  the  risk  of  total  or  construc- 
tive total  loss  only  "  : 
Held,  that,  under  this  clause,  the  defendant  was 
only  bound  to  indemnify  the  plaintiffs  against  a 
loss  for  which  the  plaintiffs  were  liable  on  their 
policy,  and  that,  consequently,  where  the  plaintiffs 
nod  in  good  faith  paid  as  for  a  constructive 
total  loss,  when  in  fact  there  was  no  constructive 
total  lots,  and  no  liability  upon  them  to  pay, 
they  could  not    recover  the  amount  from  the 
defendant. 
GoMHEBOiAL  ACTION  tried  by  Mathew,  J. 

The  facts  as  stated  in  the  judgment  were  as 
follows : — 

The  action  was  upon  a  policy  of  re-insurance  on 
the  ship  Ajimir.  The  original  underwriters  re- 
insured with  the  plaintiffs,  who  in  their  turn 
re-insured  with  the  defendant,  by  a  policy  which 
contained  the  following  clause :  "  Being  a  re- 
insurance subject  to  the  same  clauses  and  condi- 
tions as  the  original  policy  and  (or)  policies,  and 
to  pay  as  may  be  paid  thereon,  but  against  the 
risk  of  total  and  (or)  constructive  total  loss 
only." 

The  vessel  stranded,  and  the  owners  gave  notice 
of  abandonment,  and  claimed  that  she  was  a  con- 
structive total  loss.  Their  underwriters  paid,  and 
called  upon  the  plaintiffs  to  indemnify  them 
under  their  policy  of  re-insurance. 

The  plaintiffs  paid,  but  the  defendant  refused 
to  admit  his  liaoility  on  the  ground  that  the 
vessel  was  not  shown  to  be  a  constructive  total 
loss. 

The  plaintiffs  insisted  that,  whether  there  was  a 
total  loss  or  not,  the  defendant  was  bound  to  pay 
as  the  plaintiffs  had  paid.  It  was  stated  to  be  of 
importance  that  the  clause  should  be  construed 
before  the  question  of  fact  was  tried ;  and  it  was 
agreed,  in  chambers,  that  the  argument  should 
proceed  on  the  assumption  on  the  one  hand  that 

(a)  Beported  by  W.  W.  Obb,  Eat.,  BarrlMar-at-Law. 
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there  had  been  no  constmctive  total  Iobb,  and  on 
the  other  that  the  payment  of  a  total  losa  had 
been  made  bj  the  plaintiffs  in  good  faith. 

Joseph  Walton,  Q.O.  and  ScruUon  for  the 
plaintiffB. 

H.  F.  Boyd  for  the  defendant. 

The  argnments  are  sufficiently  indicated  in  the 
judgment.  ^^^  ^^  ^^ 

Nov.  18. — ^Mathbw,  J.  read  the  following  judg- 
ment:— [His  Lordship  having  stated  the  facts 
proceeded:]  Upon  the  argument  the  plaintiffs' 
counsel  contended  that  the  clause  should  be  con- 
strued literally,  and  that  the  sole  condition  of  the 
defendant's  liability  was  that  the  plaintiffs  had 
been  satisfied  that  they  were  liable  and  had  made 
the  payment  in  good  faith.  It  was  argued  for  the 
defendant  that  he  was  only  bound  to  indemnify 
the  plaintiffs  against  a  loss  for  which  the  plain- 
tiffs were  liable  on  their  policy.  It  was  said  for 
the  plaintiffs  that  the  possibilitTthat  a  fraudulent 
use  might  be  made  of  the  puiintiffs'  option  to 
pay  would  not  enter  into  the  contemplation  of 
either  party,  and  that  it  was  not  unreasonable 
that  the  re-insurers  should  trust  to  the  honour 
and  sound  judgment  of  those  whose  .  liabilities 
they  had  taken  upon  themselves.  But  the  con- 
tention of  the  plaintiffs  would  involve  this  result, 
that  the  clause  must  be  read  as  if  it  ran  "  to  pay 
such  an  amount  as  the  insurers  might  choose  to 
pay,  whether  liable  or  not."  This  seems  to  me 
altogether  unreasonable.  Such  a  contract  would 
be  a  wager,  and  not  re-insurance.  It  was  said 
that,  unless  the  interpretation  contended  for  were 
pnt  upon  the  clause,  no  effect  would  be  given  to 
the  final  words  "  to  pay  as  may  be  paid  thereon ; " 
for  the  identity  of  obligation  was  differently 
provided  for  by  the  words  "  subject  to  the  same 
clauses  and  conditions  as  the  original  policy." 
But  those  words  standing  alone  would  not  be 
applicable  to  a  re-insurance  policy,  and  might 
give  rise  to  difficulties  of  construction,  while  the 
hnal  words  show  clearly  what  was  meant.  Further, 
it  -was  suggested  that  the  words  might  be  appli- 
cable to  cases  where  there  was  a  foreign  adjust- 
ment, or  a  compromise  in  respect  of  an  admitted 
liability.  I  see  no  ground  for  supposing  that  the 
form  of  the  clause  was  meant  to  create  a  liability 
outeide  the  limite  of  the  original  policy.  The 
■words  "  to  pay  as  may  be  paid  thereon  "  would 
seem  to  assume  the  existence  of  liability,  proved 
or  admitted,  in  respect  of  the  loss  re-insured. 

Judgment  for  the  defendants. 

Solicitors  for  the  plaintiffs,  Waltons,  Johnson, 
Btibb.  and  Whatton. 

Solicitor  for  the  defendant,  C.  E.  Harvey. 


Nov.  i  and  6. 
(Before  Mathzw,  J.) 
The     London    and     Biteb     Plate     Bank 
LiHiTED  V.  The  Bank  of  Livsbpooi.  and 
Labbinaqa  and  Go.  (a) 
BUI  of  exchange — Forged  indonemewtt  on  biU — 
Acceptance  and  payment  of  biU  under  belief  that 
indorsements    are  genuine  —  Bight    to   recover 
money  back — Mistake  of  fact. 
When  the  person  upon  whom  a  bill  of  exchange  is 
(•)  B^ortad  by  W.  W.  OsB,  Baq.,  Btrrtater-at-Lkw. 


drawn  accepts  the  bill  toiOi  forged  indorsements 
thereon  under  the  belief  that  such  indorsements 
are  genuine,  and  in  the  sama  belief  'pays  the  biU 
ai  rtMturiiy  to  a  bon4  fide  holder  for  value, 
he  cannot  afterwards,  if  such  an  interval  has 
elapsed  that  the  position  of  the  holder  tnay  have 
been  altered,  recover  back  his  m^mey  as  m^ney 
paid  under  a  mistake  of  fact. 

A  bill  of  exchange  was  draum  in  three  parts.  Tieo 
of  these  parts  were  stolen,  and,  after  forged  in- 
dorsements had  been  made  thereon,  the  draft  wa» 
presented  by  a  bona  fide  holder  for  acceptance  to 
and  was  accepted  by  the  plaintiffs',  who  were 
bankers  in  London,  and  the  plaintiffs,  in  the 
belief  that  the  indorsements  were  genuine  and 
that  they  were  liable  on  the  bill,  and,  without 
any  negligence  on  their  part,  paid  the  bill  to 
the  defendants,  who  were  bon&  fide  holders  for 
value.  Some  months  afterwards,  when  the 
forgeries  were  discovered,  the  third  of  exchange 
was  presented  to  the  plaintiffs,  and,  being  a 
genuine  bill,  was  paid  by  them  : 

Held,  thcU  the  plaintiffs  could  not  recover  back  the 
money  so  paid  to  the  defendants  as  money  paid 
under  a  mistake  of  fact. 

CoMMEBCiAi.  ACTION  tried  before  Mathew,  J. 

The  action  was  brought  to  recover  from  the 
Bank  of  Liverpool  and  Messrs.  Larrinaga  and 
Co.  a  sum  of  2612.  Os.  lid.,  alleged  to  have  been 
paid  by  the  plaintiffs  to  the  deiendante  under  a 
mistake  of  fact,  and  the  plaintiffs  now  sought  to 
recover  the  amoxmt  as  money  paid  under  a  mistake 
of  fact. 

According  to  the  statement  of  claim,  which 
was  indorsed  on  the  writ,  the  plaintiffs  claimed 
the  above  sum  as  the  amount  of  first  of  exchange 
in  favour  of  Fueyo  and  Co.,  accepted  by  the 
plaintiffs  and  paid  to  the  defendante  either  per- 
sonally or  by  their  agente  for  that  purpose  under 
the  mistake  of  fact  that  the  indorsemente  thereon 
were  genuine,  and  that  the  person  presenting  the 
same  was  the  lawful  holder  thereof. 

The  facte  were  as  follows : 

On  the  18th  April  1893  a  merchant  of  Monte 
Yideo,  named  Hipolito  Garcia,  who  was  desirous 
of  making  a  remittance  to  a  firm  of  Fueyo  and 
Co.,  in  Havana,  purchased  a  draft  drawn  oy  the 
Monte  Video  branch  of  the  plaintiff  bank  on  the 
head  office  in  London,  for  2612.  Us.  lid.,  payable 
120  days  after  date  to  the  order  of  Fueyo  and  Go. 
of  Havana.  The  bill  was  issued  in  thrae  parte  in 
the  usual  way,  and  HijMlito  Gkirola  forwaraed  two 
parte  of  the  chaft  to  his  correspondente  Fuevo 
and  Co.,  in  payment  of  an  account.  These  drafte 
never  reached  their  destination,  and  they  appear 
to  have  been  stolen  in  their  transit  through  the 
post  office. 

Subsequently,  a  person,  who  called  himaelf 
Pedro  Garcia,  appeared  at  Havana,  having  with 
him  the  first  and  second  of  exchange,  and  he  called 
there  upon  a  firm  of  Loychate  and  Co.,  and  pro- 
duced the  draft  which  purported  to  be  indorsed 
to  him,  first  from  Fueyo  and  Co.  to  Hipolito 
Garcia  and  then  by  Hipolito  Garcia  to  him,  and 
he  asked  Loychate  and  Go.  to  buy  the  bill  on 
London.  They  did  not  know  much  about  Pedro 
Gktrcia,  and  they  therefore  intimated  to  him  that 
before  they  i>aia  the  amount  of  the  bill  they  would 
like  to  know  whether  or  not  it  would  be  aooeptod 
in  Engkmd.  Pedro  G^aroia  fell  in  with  that  pro- 
posal, and  accordingly  the  bill  was,  at  the  reqneet 
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of  Loydh'ate  and  Co.,  mdorsod  to  the  firm  of 
Laxrinaga  and  Co.  in  Liverpool.  Larrinaga  aad 
Co.  presented  the  bill  for  acceptance  to  the  plain- 
tiffs, and  the  bill  was  accepted  by  the  plaintiffs, 
and  upon  intimation  of  that  fact  LoTchate  and 
Co.  paid  the  amount  of  the  bill  to  Pedro  Garcia, 
-who  thereupon  disappeared,  and  has  not  since 
been  heard  of. 

The  bill  having  in  this  way  reached  the  hands 
of  Larrina^  and  Co.,  they  in  the  usual  course  of 
business,  discounted  the  biU  with  the  Bank  of 
Liverpool,  and  handed  them  the  bill  indorsed  by 
themselves,  and  were  credited  with  the  amount  at 
the  time  when  the  bill  was  so  transferred.  The 
bill  matured  about  a  fortnight  after,  and  it  was 
then  presented  by  the  Bank  of  Liverpool  to  the 
plaintiff  bank,  and  was  paid  by  them  on  the  19th 
Aug.  1893. 

It  was  admitted  that  the  Bank  of  Liverpool 
and  Larrinaga  and  Co.  had  acted  in  perfect  good 
faith,  and  it  was  asserted  by  the  plaintiffs,  and 
no  doubt  rightly  asserted  by  them,  that  they  had 
paid  the  bfll  under  the  impression  that  it  was  a 
genuine  bill  upon  which  they  were  liable. 

Some  time  after  Fueyo  and  Co.,  who  expected 
to  be  paid  the  amount  of  their  bill  by  Hipolito 
Garcia,  informed  him  that  they  had  received  no 
remittance.  Then  it  was  discovered  that  the 
original  first  and  second  of  exchan^  had  been 
stolen,  and  bad  been  dealt  with  in  the  way 
mentioned. 

Hipolito  Gkurcia  then  sent  to  Fneyo  and  Co. 
the  third  of  exchange — that  being  a  genuine  bill 
— and  that  was  forwarded  with  the  proper  in- 
dorsements to  the  plaintiffs,  and  they  were  com- 
pelled to  pay  it  and.  did  pay  the  same  in  July 
1S94. 

The  plaintiffs,  therefore,  paid  the  draft  twice 
over,  and  under  the  circumstances  they  demanded 
from  the  Bank  of  Liverpool  and  from  Larrinaga 
and  Co.  repayment  of  tne  money  that  they  had 
handed  over  in  discharge  of  the  first  and  second 
of  exchange,  which  they  said  they  had  paid  under 
a  mistake  of  fact. 

Bigham,  Q.C.  (Boydell  Houghton  with  him)  for 
the  plaintiffs. — ^There  is  no  evidence  whatever  of 
any  xkegligence  on  the  part  of  the  plaintiffs  when 
they  accepted  the  bill  or  paid  the  money,  and  this 
is  admitted.  When  they  paid  this  bill  the^  thought 
it  was  a  genuine  bill ;  and  they  paid  it  in  that 
1>eli6f,  having  no  possible  means  of  discovering 
that  the  indorsements  were  forgeries.  That  being 
80,  and  there  being  no-negligence  on  the  part  of 
the  plaintiffs,  they,  as  acceptors,  are  entitled  to 
recover  this  money  back.  In  taat,  neither  the 
.Bank  of  Liverpool  nor  Larrinaga  and  Co.  had  any 
title  to  the  bill.  The  reason  of  the  decision  in 
Price  y.  Neai  (3  Burr.  1354),  that  the  money 
could  net  be  recovered  back,  was  that  there  was 
negligence  in  the  plaintiff,  which  completely  dis- 
tinguishes that  case  from  the  present.  The  same 
principle  is  clearly  seen  in  the  cases  of  Smith  v. 
Mercer  (6  Taunt.  76) ;  Wilkinson  v.  Johnson  (3 
B.  &  C.  428) ;  MOnei  t.  Duncan  (6  B.  &  C.  671) ; 
Cocks  V.  Matierman  (9  B.  &  C.  902) ;  which  show 
that  where  there  is  negligence  on  the  part  of  the 
plaintiff  he  cannot  recover,  but  that  he  can  recover 
his  money  back  if  there  be  no  negligence. 

T.  0,  Carver  for  both  defendants. — ^We  are 
entitled  to  know  which  of  the  two  defendants  the 
plaintiffs  are  suing,  and  the  plaintiffs  are  bound 


to  elect  which  of  the  two  thev  will  go  against. 
This  is  not  an  action  on  the  bill,  but  for  money 
had  and  received,  and  I  submit  that  neither  of 
these  defendants  holds  the  money  in  question  for 
the  use  of  the  plaintiffs.  The  Bank  of  Liverpool 
certainly  do  not,  as  they  were  merely  acting  for 
the  purpose  of  collecting  the  money  and  handing 
it  over  or  crediting  their  customer  with  it.  It 
was  remitted  to  them  on  account  of  Loychate  and 
Co.,  and  on  that  ground  they  are  not  liable  to 
return  it: 

Eolland  v.  KiutsU,  8  L.  T.  Bep.  468. 

On  the  general  question  Cocks  v.  Masterman  {ubi 
sup.),  which  was  the  last  of  a  series  of  similar 
cases,  is  an  authority  which  clearly  decides  this 
case  in  my  favour.  It  was  decided  in  1829,  and 
it  has  ever  since  remained  unchallenged.  That 
case  adopted  the  true  reason  for  the  decision, 
namely,  that  if  the  plaintiff  were  allowed  to 
recover  in  such  a  case  the  defendant  would  have 
lost  his  recourse  or  remedy  on  the  bill  gainst 
prior  indorsees.  That  also  is  the  basis  of  the 
decision  of  Gibbs,  C.J.  in  Smith  v.  Itercer  {ubi 
sup.).  It  has  been  argued  that  the  decision  in 
Price  V.  Neal  (ubt  sup.)  was  based  on  negligence, 
but  on  looking  at  Lord  Mansfield's  judgment  it  is 
clear  he  does  not  base  his  decision  on  negligence 
at  all,  and,  although  in  Smith  v.  Mercer  (ubi  sup.) 
some  of  the  judges  no  doubt  lay  some  stress  on 
negligence,  Gibbs,  C.J.  puts  the  decision  on  the 
proper  basis.  That  case  was  followed  by  _  Cocks 
v.  Masterman  (ubi  sup.),  and  there  all  the  judges 
adopted  the  ground  taken  by  Gibbs,  C.J.  in 
Smith  V,  Mercer.  Upon  these  authorities  the 
plaintiffs  cannot  now  recover  this  money,  as  the 
defendants  are  too  late  to  have  recourse  to  other 
parties,  and  have  lost  their  remedies  against  such 
parties.  Again,  there  can  be  no  right  of  action 
here  on  any  suggestion  of  a  warranty:  (sect.  55 
of  the  BiUs  of  Exchange  Act  1882.)  Where  there 
is  a  sale  of  a  bill  there  is  a  warranty  that  the  bill 
is  what  it  purports  to  be  (sect.  58) ;  but  where 
there  is  an  indorsement  of  a  bill — as  in  this  case 
— there  is  no  such  warranty  (sect.  55).  Again, 
the  plaintiffs  have  chosen  to  accept  this  loss,  and 
they  must  bear  the  consequence.  They  ought  to 
have  followed  Garcia,  and  left  Garcia  to  go  against 
any  of  the  others.  The  only  obligation  on  the 
third  of  exchange  was  on  the  drawer ;  there  was 
no  legal  obligation  on  the  plaintiffs  to  pay  it,  and 
they  ought  not  to  have  done  so. 
Bigham.  Q.C.  in  «ply.  ^ur.  adv.  vuU. 

Nov.  6. — Mathew,  J. — This  action  is  brought 
by  the  plaintiffs  to  recover  from  the  Bank  of 
Liverpool  and  from  a  firm  of  Larrinaga  and  Co.. 
the  sum  of  2612.,  the  amount  of  a  draft  which  had 
been  accepted  br  the  plaintiff  bank,  and  which 
they  had  paid,  but  which  they  allege  they  paid 
under  a  mistake  of  fact.  It  appeared  a  long  time 
after  payment  had  been  made  that  the  indorse- 
ments on  the  draft  were  forgeries,  and  it  followed, 
that  the  plaintiffs  were  not  liable  on  the  draft  at 
the  time  they  paid  it.  It  is  admitted  that  the 
Bank  of  Liverpool  and  Larrinaga  and  Co.,  had 
become  possessed  of  the  bill  in  good  faith,  and 
so  far  as  they  were  concerned,  they  were  as 
ignorant  as  the  plaintiffs  of  the  fact  that  the 
indorsements  were  forged.  The  circumstances 
were  these:  [His  Lordsnip  then  stated  the  facts 
as  set  out,  and  proceeded:]    It  was  argued  for 
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the  plaintiffs  tliat  if  it  could  be  shown  that  the 

Slaintiffs  had  not  been  negligent  when  thej  paid 
le  money  over,  it  might  be  recoveted  from  the 
Bank  of  Lirerpool,  or  from  Larrinaga  and  Co. 
It  was  agreed  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  plaintiffs;  that 
when  they  paid  the  bill  they  paid  it  under  the 
impression  that  it  was  a  gennme  bill,  and  that 
there  were  no  means  whatever  of  ascertaining  that 
the  indorsements  on  the  bill  were  a  forgery.  It 
was  said  that  the  substance  of  the  rule  that 
where  there  was  no  negligence  in  a  case  of  this 
sort,  the  acceptor  paying  a  forged  bill,  could  get 
the  money  back,  was  recognised  in  the  early  case 
of  Friee  v.  Neale  {ubi  tup.).  lu  that  case  the 
aooeptorof  the  bill — I  am  referring  to  one  only 
of  the  two  bills  therein  mentioned — in  the  belira 
that  the  signature  of  the  drawer  was  genuine 
paid  the  amount.  The  bill  turned  out  to  be  a 
lorgeiy,  and  in  an  action  to  recover  the  money 
paid  to  the  holder.  Lord  Mansfield  said  that  the 
acceptor  was  bound  to  know  the  drawer's  hand- 
writmg.  From  that  it  was  urged  that  the  founda- 
tion of  the  liability  of  the  plaintiff  in  such  a 
case  was  negligence,  and  that  if  there  was  no 
negligence  tide  acceptor  was  entitled  to  recover 
the  money  back.  But  that  is  not  the  decision. 
If  the  forgery  were  cleverly  executed  one  does  ijot 
see  how  it  is  possible  that  the  acceptor  should 
know  it  was  a  forgery,  and  it  would  seem  extra- 
ordinary  that  the  right  of  the  acceptor  to  recover 
the  money  paid  to  the  holder  should  depend  upon 
whether  or  not  the  forgery  was  cleverly  executed. 
It  was  not  said  in  that  case  that  there  had  been 
negligence,  nor  wa«  it  said  that  if  there  had  been 
no  negligence  the  action  would  lie.  Neither  of 
those  two  propositions  is  laid  down,  and  one  or 
other  would  have  been  indispensable  to  the  position 
taken  up  for  the  plaintiffs.  The  principle  under- 
lying the  decision  in  that  case  seems  to  me  to  be 
this,  that  if  the  plaintiff  in  that  case  so  con- 
ducted himself  as  to  lead  the  holder  of  the  bill  to 
believe  that  he  considered  the  signature  genuine, 
he  could  not  afterwards  withdraw  from  that  posi- 
tion; and  no  single  case  has  been  produced  in 
which,  where  payment  had  been  made  on  a  forged 
indorsement  to  the  holder  in  good  faith,  the 
money  has  been  recovered  back.  That  case  was 
followed  by  Smith  v.  Mercer  {ubi  sup.),  where  it 
was  said  in  the  course  of  some  of  the  judgments, 
that  where  a  banker  had  paid  a  forged  draft, 
believing  that  it  had  been  accepted  by  his 
customer,  he  ought  to  know  hia  customer's  signa- 
ture. The  banker  may  not  be  able  by  any  amount 
of  care  to  ascertain  whether  or  not  the  accept- 
ance was  a  forgery,  and  the  same  observations  I 
have  made  with  regard  to  the  foimer  case  apply 
to  this  also,  and  neither  case  establishes  the 
principle  contended  for  on  behalf  of  the  plain- 
tiffs. The  true  principle  is  developed  in  the 
clearest  possible  form  m  the  case  of  Codes  t. 
Maaterman  (idn  sup.).  There  was  an  inter- 
mediate case  of  WiGcituon  v.  Johruon  (ubi 
•up.),  which  stands  by  itself,  and  which  we 
need  not  discuss.  In  Cocks  v.  Matterman  {uhi 
tup.)  the  simple  rule  was  laid  down  in  clear 
language  for  the  first  time  that,  when  a  bill 
becomee  due  and  is  presented  for  payment,  the 
holder  ought  to  know  at  once  whether  the  bill  is 
going  to  be  paid  or  not.  If  the  mistake  is 
discovered  instantly,  it  may  be  the  money  can 
be  recovered  back,  but  if  it  be  not  and  the  money 


is  paid  in  good  faith  and  is  received  in  good  faith, 
and  there  is  an  interval  of  time,  in  which  the 
^position  of  the  holder  may  be  altered,  the  principle 
seems  to  apply  that  money  once  paid  cannot  be 
recovered  back.  That  rule  is  obviously,  as  it 
seems  to  me,  indispensable  for  the  conduct  of 
business.  A  holder  of  a  biU  cannot  possibly  fail 
to  have  his  position  affected  if  there  be  any 
interval  of  time  during  which  he  holds  the  money 
as  his  own,  or  spends  it  as  his  own,  and  he  is 
subsequentiy  sought  to  be  made  responsible  to 
hand  it  back.  It  may  be  that  no  legal  right  may 
be  compromised  by  reason  of  the  payment.  For 
instance,  the  acceptor  may  pay  the  pUl,  and  dis- 
cover on  the  same  day  that  the  bill  is  a  forgery, 
and  BO  inform  the  holder  of  it,  so  that  the  holder 
should  have  time  to  give  notice  of  dishonour  to 
the  other  parties  to  the  bill;  but,  even  in  such 
a  case,  it  is  manifest  that  the  position  of  a  man 
of  business  may  be  most  seriously  compromised 
even  by  the  delay  of  a  day.  That  clear  rule  is 
one  that  ought  not  to  be  tampered  with.  It  is 
one  of  the  few  rules  of  business  which  is  per- 
fectiy  clear  and  dictinct  at  present,  and,  as  I 
have  always  understood,  it  is  unimpeachable,  and 
it  has  been  recognised  in  a  case  of  Mather  v.  Lord 
Maidstone  (18  C.  B.  273).  In  the  case  before  me 
there  cannot  be  a  question  that  the  position  of 
the  Bank  of  Livei-pool  would  be  seriously  com- 
promised if  they  were  now  compelled  to  repay 
this  money  because  it  was  not  until  months  after- 
wards that  it  was  discovered  that  there  was  any- 
thing wrong  with  the  bill,  and  meanwhile  the 
Bank  of  Liverpool  had  lost  their  right  of  giving 
notice  to  Larrinaga  and  Co.,  that  the  bill  had  not 
been  paid.  I  now  come  to  refer  to  the  exact 
position  of  the  Bank  of  Liverpool  in  the  matter. 
The  Bank  of  Liverpool  and  Larrinaga  and  Co., 
are  both  made  defendants,  and  the  plaintiffs* 
counsel  was  called  upon  to  elect  as  to  which  he 
was  proceeding  against.  If  Larrinaga  and  Co. 
had  handed  the  biU  for  collection  to  the  Bank  of 
Liverpool,  they  would  be  the  proper  defendants 
on  the  assumption  of  liability.  If,  on  the  other 
hand,  the  bank  of  Liverpool  were  the  holders  of 
the  bill  by  indorsement  from  Larrinaga  and  Co., 
the  Bank  of  Liverpool  would  be  the  persons  to 
be  sued,  on  the  same  assumption  of  liability.  In 
this  case  I  am  satisfied  that  the  Bank  of  Liver- 
pool were  holders  of  the  biU ;  that  payment  was 
made  to  them,  and  that  therefore  they  are  entiUed 
to  retain  the  money.  Therefore,  I  think  this  action 
fails,  and  I  give  judgment  for  the  defendants  with 
costs.     Judgment  for  the  defendants  with  costs.    . 

Solicitors  for  the  plaintiffs,  Bompaa,  Bischoff, 
Dodgaon,  Coxe,  and  Bompas. 

Solicitors  for  the  defendants,  Wynne,  Bolme, 
and  Wynne,  for  H.  Forshaw  and  Hawkini,  Liver- 
pooL  

Thursday,  Oct.  31. 
(Before  Mathbw,  J.) 
Neuait,  Dale,  and  Go.  and  others  v. 
Lampokt  and  Holt,  (a) 
Shipping  —  Charter-party  —  Light   duet  —  Port 
charges — Clause  in  charter  "  charterers  pay  port 
charges "  —  Whether    light    dues    are    "  port 
charges." 
By  a  elauie  in  a  charter-party  the  charterers  were 
(a)  Beportwl  bj  W.  W.  Obb,  Eiq.,  BuTiltar«t-Law. 


Digitized  by 


Google 


476— Vol.  Lxxm.] 


THE   LAW  TIMES. 


[Beo.  14,  1895. 


Q.B.  Dnr.] 


Nkm^h,  Dale,  and  Co.  and  others  v.  Lampobt  and  Holt. 
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"  to  have  the  option  of  shipping  cattle  on  deck 
for  Deptford  or  for  destination.  If  discharged 
at  Deptford  charterers  pay  port  charges." 

The  charterers  under  this  option  shipped  eattU  on 
deck  for  Deptford,  and  the  vessel  touched  at 
Deptford  to  discharge  these  cattle,  and  then  pro- 
ceeded to  Leith,  her  port  of  destination.  'Before 
the  vessel  teas  allowed  to  leave  Deptford  the 
shipowner  was  compelled  to  pay  the  WMle  of  the 
light  dues  already  incurred  and  to  be  incurred 
up  to  and  including  Leith,  her  place  of  desti- 
nation. If  the  vessel  had  gone  on  to  Leith 
trithout  touching  at  Deptford  the  skipoumer 
wotUd  have  been  liable  to  pay  all  the  light  dues 
there : 

Held,  (1)  that  these  light  dues,  being  charges  tehieh  ' 
the  shipowner  was  compelled  to  pay  at  the  port, 
were  "  port  charges  "  within  the  meaning  of  the 
clause  in  the  charter-party ;  and  (2)  that,  inasmuch 
as  the  shipowner  was  compelled  to  pay  the  whole 
of  these  aiarges  before  the  vessel  covM  get  away 
from  Deptford,  the  whole  of  such  charges  fell 
upon  the  charterers. 

Com UEBCiAL  oavsi:  tried  before  Mathew,  J. 

The  action  was  brought  by  the  plaintiffs,  as 
owners  of  a  certain  steamship,  against  the  defen- 
dants, as  charterers  of  the  ship,  to  recover  a  sum 
of  43Z.  9«.  Id.,  balance  of  freight  claimed  by  the 
plaintiffs  to  be  due  to  them  from  the  defendants 
under  a  charter-party. 

The  charter-party  provided  that  the  steamer 
should  proceed  to  one  or  two  safe  loading  ports 
or  places  in  the  river  Parana  and  (or)  Buenos 
Ayres,  and  (or)  La  Plata,  as  ordered  br  the  char- 
terers' agents,  and  there  receive  a  fall  and  com- 
plete cargo  of  wheat,  and  (or)  maize  in  bags,  and 
(or)  other  lawful  merchandise,  and  (or)  cattle  ou 
deck,  at  shipper's  risk,  and  proceed  therewith  to 
St,  Vincent  lor  orders  to  mscharge  in  one  safe 
port  in  the  United  Kingdom,  or  on  the  Continent 
oetween  Bordeaux  and  Hamburg.  The  charter- 
party  proceeded : 

In  cose  of  other  Uwfol  merohandiae  or  cattle  beiner 
shipped  the  total  freight  to  be  paid  to  the  steamer  was 
to  be  the  amonnt  she  wonld  havg  earned  hod  she  been 
loaded  entirely  with  wheat  or  maize.  The  charterers  to 
have  the  option  of  shipping  cattle  on  deck  for  Deptford 
or  for  deatjnatiou.  If  i^scharged  at  Deptford  charterers 
pay  port  charges,  any  extra  freight  so  earned  to  he  for 
the  charterers'  benefit. 

Leith  was  the  port  of  destination  to  which  the 
vessel  had  been  ordered  to  proceed;  but  under 
the  option  given  by  the  charter-party,  the  char- 
ierei-s  shipped  cattle  on  deck  for  Deptford.  The 
vessel  accordingly  called  at  Deptford,  and  these 
cattle  were  there  discharged ;  but  the  vessel  was 
unable  to  leave  that  port  until  the  charges  for 
lights  had  been  paid.  These  charges  included  not 
only  the  lights  up  to  Deptford,  of  which  she 
altefldy  had  the  benefit,  but  also  the  lights  up  to 
and  including  Leith,  her  port  of  destination,  and 
they  amounted  to  the  sum  of  432.  98.  \d.  These 
charges  were  collected  at  Deptford,  and  the 
plaintiffs,  as  owners  of  the  vessel,  were  required 
at  Deptford  to  pay,  and  did  pay,  this  sum  of 
43Z.  9s.  \d.,  and  the  vessel  could  not  get  awav 
from  Deptford  until  these  charges  were  paid,  all 
such  charges  to  the  place  of  destination  being 
collected  in  the  port  of  London. 

If  the  vessel  had  gone  direct  to  her  deatination, 
namely,  Leith,  the  light  dues  payable  at  Leith 


would  have  been  37Z.  6a.  9<2.,  and  would,  at  Leith, 
have  admittedly  beoi  payable  by  the  plaintiffs,  as 
owners.  By  reason  of  tne  vessel  calling  at  Dc^i>t- 
ford,  this  sum  of  37Z.  6«.  9d.  was  increased  by  the 
sum  of  6Z.  2s.  4<Z.  in  respect  of  light  dues  for 
Deptford,  and  the  whole  charge  of  4^.  9s.  Id.  was 
payable  at  Deptford. 

The  question  now  was,  whether  this  chaive  for 
light  dues,  pa^ble  and  paid  at  Deptfora,  fell 
upon  the  plaintiffs  as  owners,  or  upon  the  defen- 
dants, as  charterers. 

The  defendants  contended  that  these  charges 
were  not  "  port  charges  "  within  the  TtiaaTiing  of 
the  charter-partv ;  that  they  were  not  liable  for 
them ;  that  if  the  vessel  had  gone  on  to  Leith 
without  touching  at  Deptford,  the  light  dues 
would  have  been  37Z.  6«.  9d.,  and  would  have  been 
payable  by  the  plaintiffs,  as  it  was  admitted,  and 
that  at  the  very  outside  the  defendants  were 
liable  only  for  6(.  2s.  Ad.,  the  charges  incurred  by 
reason  of  calling  at  Deptford,  and  they  paid  this 
sum  into  court. 

The  plaintiffs  contended  that  it  must  have  been 
known  to  the  parties  that  these  charges  for  light 
dues,  up  to  and  including  the  port  of  destination, 
were  payable  in  the  port  of  London,  and  were 
collected  there,  that  the  plaintiffs,  as  owners, 
were  compelled  to  pay  these  charges  at  Deptford 
before  the  vessel  was  allowed  to  proceed,  and  that 
therefore  these  charges  were  "port  charses" 
within  the  meaning  of  the  charter-party,  wnich 
were  thrown  upon  the  charterers  if  they  discharged 
at  Deptfoi-d,  which  they  did. 

H.  F.  Boyd  for  the  plaintiffs. 

J.  A.  Hamilton  for  the  defendants. 

Mathew,  J. — ^I  think  my  judgment  in  this 
case  must  be  for  the  plaintiffs.  I^der  the  terms 
of  this  charter-party  the  obligation  of  paying  the 
charges  in  question  is  cast  on  the  charterers.  The 
charter  is  a  charter  for  the  vessel  to  proceed  with 
all  convenient  speed  to  one  of  the  ports  of  desti- 
nation mentioned,  bringing  a  cargo  of  wheat  or 
maise  in  bags  or  other  lawful  merchandise,  and 
(or)  cattle  on  deck  at  shipper's  risk.  The  charter 
goes  on  to  say:  "In  case  of  other  lawful 
merchandise  or  cattle  being  shipped  the  total 
freight  to  be  paid  to  the  steamer  is  to  be  the 
amount  she  would  have  earned  had  she  been 
loaded  entirely  with  wheat  or  maize."  It  may  be 
that  the  freight  payable  in  respect  of  the  cattie. 
as  between  uie  shipper  and  the  charterer,  would 
be  more  than  the  n-eight  payable  for  so  much 
wheat  or  maize  under  this  charter.  Then  the 
latter  clause  of  the  charter,  which  has  given  rise 
to  the  difficulty  here,  appears  to  have  contem- 
plated that  the  vessel  might  take  on  board  a  deck 
cargo  of  cattie  to  be  delivered  at  Deptfoi-d.  The 
clause  runs  thus :  "The  charterers  to  have  the 
option  of  shipping  cattie  on  deck  for  Deptford 
or  for  destination.  If  discharged  at  Deptford. 
charterers  pay  port  charges,"  When  the  vessel 
touched  at  Deptford  to  discharge  her  cattle,  she 
was  unable  to  leave  the  port  until  the  charges  for 
lights  had  been  paid — ^not  only  the  lights  she  had 
had  the  benefit  of  up  to  Deptford,  but  the  lights 
she  was  in  the  hope  of  having  tibe  benefit  of  up 
to  Leith.  The  total  of  these  charges  was 
43Z.  98.  Id.,  and  that  amount  had  to  be  p6id,  and 
was  paid,  before  the  vessel  could  get  away.  The 
parties  were  aware  of  the  circumstanoea  which 
wonld  lead  to  the  obligation  to  pay  this  sum  of 
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431.  98. 1(2.  before  the  ship  couM  ^  away  from 
Deptford.  Are  these  charges  within  the  clause  in 
qnestion  P  No  suggestion  has  been  made  as  to 
anT  special  meaning  of  the  word  "  charges,"  and 
it  18  not  pretended  that  the  word  has  any  custo- 
tnary  meaning,  so  that  I  hare  to  say  what  its 
ordinary  meaning  is.  I  think  the  ordinary  mean- 
ing is  tne  charges  which  the  shipowner  must  pay 
before  the  ship  leaves  the  port.  But  then  it  was 
contended  for  the  defendants  that  that  would 
lead  to  a  very  unfair  and  unjust  result,  because  it 
appears  from  the  correspondence  that  if  the 
vessel  had  gone  to  Leith  direct  these  light  dues 
must  have  Mea  borne  by  the  shipowner,  and  those 
dues  would  have  been  372.  6s.  9a. ;  and  by  reason 
of  the  vessel  going  to  Deptford  the  charges  were 
4Sl.  98.  Id.,  making  62.  28.  4d.  more  than  if  the 
ship  had  gone  direct  to  Leith.  The  defendants 
contended  that  the  proper  construction  of  this 
contract  was  that  62.  2$.  4<Z.  was,  at  the  outside, 
all  that  was  payable.  Bat  in  answer  to  that 
argument,  am  I  to  alter  the  terms  of  this  con- 
tract, and  treat  these  parties  as  not  knowing  what 
they  were  about  when  they  entered  into  itP  I 
have  to  deal  with  this  contract  as  it  stands,  and  I 
see  nothing  unreasonable  in  the  suggestion  that 
the  contract  should  have  its  ordinary,  and,  as  it 
seems  to  me,  its  perfectly  natural  meanmg,  namely, 
that  all  charges  payable  at  Deptford  ^ore  the 
vessel  got  away  should  be  borne  by  the  charterers. 
The  charter-party  says  :  "  Charterers  to  have  the 
option  of  shipping  cattle  on  deck  for  Deptford  or 
for  destination."  If  the  cattle  were  shipped  for 
the  destination  unquestionably  the  d^endants 
wonld  be  right  in  saying  that  the  whole  of  these 
light  dues  would  have  to  be  borne  by  the  owner. 
That  bding  present  to  the  minds  of  the  parties, 
what  follows  ?  "  If  discharged  at  Deptford, 
charterers  to  pay  port  charges."  The  plain 
meaning  of  this  is,  that  all  the  charges  incurred 
there,  which  otherwise  might  have  fallen  upon 
the  owner,  should  be  borne  by  the  charterers.  It 
is  well  to  bear  in  mind  what  is  written  into  this 
clause,  because  the  print  is  altered  in  a  very 
material  way.  A  stipulation  is  put  in  "extra 
freight  earned  to  be  tor  charterer's  benefit."  I 
must  give  effect  to  the  langna^  used,  which 
appears  jx)  me  to  be  clear.  The  defendants 
practically  suggest  that  I  should  write  in  "  extra 
port  charges,  or  "  port  charges  in  excess  in  con- 
sequence of  the  vessel  being  sent  to  Deptford." 
If  the  parties  had  intended  that  meaning  they 
could  have  used  the  extra  words,  but  thev  have 
not  done  so.  I  therefore  give  judgment  lor  the 
plaintiffs. 

Jtidgment  for  plaintiffs  for  371.  6s.  9d.  in 
addition  to  the  sum  paid  into  eourt. 

Solicitors  for  the  plaintiffs,  W.  A.  Crump  and 
Son. 

Solicitors  for  the  defendants,  Stokes  and  StoJces, 
for  Thomely  and  Cameron,  Liverpool. 


QUEEN'S  BENCH  DIVISION,  IN  BANK- 
RUPTCY. 
Tuesday,  Oct.  29. 
(Before  Wiluahb  and  Kxnnbdt,  JJ.) 
Be  Nash  and  Sons  ;  Ex  parte  Cbofton, 

CBATEN,  and  WOBTHINaTON.(a) 

Bankruptcy — Practice — Taxation  of  costs — Bight 
of  offuMU  receiver  to  he  present  at  Taxation — 
Banhruptoy  Rules,  1886,  rules  120-124. 

The  official  receiver  has  no  right  to  he  present,  or 
to  he  heard,  at  the  taxation  of  the  hill  of  costs  of 
the  solicitors  to  the  trustee,  or  of  any  other 
party  ;  hut  the  court  has  power  to  order  him  to 
attend  at  the  taxation,  not  as  a  litigant  party, 
but  merely  to  assist    the   taxing  officer,  or  to 
enahle  himself  to  report  efficiently  to  the  Board 
of  Trade  in  case  they  should  require  a  review  of 
the  taxation. 
Appeal  from   an  order  of  his  Honour  Judge 
Parry,   sitting   in  the   County   Court,  at   Man- 
chester, whereby  he  held  that  the  official  receiver 
had  a  right  to  attend  and  be  heard  upon  the 
taxation  of  the  bill  of  Messrs.  Crofton,  Craven, 
and  Worthington,  the  solicitors  to  the  trustees  in 
the  bankruptcy  of  Nash  and  Sons. 

The  solicitors  had  carried  in  their  bill  of  costs 
upon  the  30th  Dec.  1894.  The  registrar  refused 
to  tax  the  bill  until  the  requirements  of  rules 
120  to  124  of  the  Btinkruptcy  Rules  1886  had 
been  complied  with.  The  matter  was  referred  to 
the  judge,  who  directed  the  official  receiver  to 
apply  for  a  copy  of  the  bill  in  accordance  with 
rule  122 : 

Every  person  whose  bill  or  ohor gfea  is  or  are  to  be 
taxed  shall  on  application  either  of  Uie  offioial  receiver 
or  the  tmstee,  fnmish  a  copy  of  his  bill  or  oharges  so 
to  be  taxed  on  payment  of  id.  per  folio,  whioh  payment 
may  be  oharsred  to  the  estate.  The  official  receiver  shall 
call  the  attention  of  the  tmstee  to  any  items  whioh  in 
his  opinion  onght  to  be  disallowed  or  rednoed. 

After  the  official  receiver  had  obtained  a  copy  of 
the  bill,  a  fresh  appointment  for  taxation  was 
given  by  the  registrar,  when  the  official  receiver 
attended  and  cMmed  a  right  to  be  present,  and 
to  be  heard  in  opposition  to  such  items  as  he 
thought,  ought  to  to  be  disallowed  or  reduced. 
The  solicitors  opposed  his  claim,  and  the  matter 
was  referred  to  the  judge,  who  decided  in  favour 
of  the  official  receiver. 

The  solicitors  appealed. 

Coop&r  Willis,  Q.O.  for  the  appellants. — My 
contentions  are,  firstly,  that  the  official  receiver 
has  no  right  to  be  present ;  secondly,  that  if  he 
has  a  right  to  be  present,  he  has  at  any  rate  no 
right  to  be  present  as  a  litigant  party,  or  to  be 
heard  in  controversy  with  any  other  party  present. 
There  is  nothing  in  the  Acte  or  rules  which  gives 
him  any  right  to  be  present.  Rule  122  only  directs 
him  to  "  <»11  the  attention  of  the  trustee  "  not 
"  of  tiie  taxing  officer "  to  any  items  of  which  he 
may  not  approve.  I  should  also  like  to  call  the 
attention  of  the  court  to  the  different  practice 
under  the  Companies  (Winding-up)  Act  1890,  and 
to  the  terms  of  the  25th  rule  under  that  Act, 
which,  in  other  respeote  identical  with  rule  122, 
has  in  addition  these  words  at  the  end,  "  and  may 
attend  and  be  represented  on  the  taxation,"  thus 
showing  that  the  framer  of  those  roles  did  not 

(a)  BepoTted  by  Waltsb  B.  Tatis,  Esq.,  Banristar«t4iaw. 
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think  ihe  words  adopted  in  the  Bankruptcj 
Bnles  1886  gave  the  official  receiver  any  right  to 
attend.  In  the  whole  oonrse  of  bankmptcT 
practice  this  is  the  first  known  instance  of  such 
a  claim  ever  having  been  made  by  an  official 
receiver. 

C.  A.  BntseU  for  the  trustee. — I  have  no  wish 
to  appear  as  a  litigant  party  on  this  appeal,  and 
merely  state,  as  my  own  view,  that  the  scheme  of 
the  Act  and  the  course  of  practice  indicate  that 
the  official  receiver  should  point  out  to  the  trustee 
before  the  taxation  the  items  he  wishes  reduced. 
■  Muir  Maekemie  for  the  Board  of  Trade. — The 
Board  of  Trade  take  up  the  position  that  there  is 
no  firovision  in  the  Acts  or  rules  excluding  the 
official  receiver  from  being  present,  but  that  he 
has  no  right  to  be  there  as  a  litigant  party,  or  to 
instruct  counsel  to  appear  for  him. 

Williams,  J. — This  is  a  case  of  some  import- 
ance, because  it  involves  a  question  which  is  likely 
to  arise  not  infrequently ;  and  I  am  glad  that  we 
have  had  the  advantage  of  having  it  argued  by 
Mr.  Cooper  Willis,  Q.CT,  who  of  his  own  personal 
experience  has  been  able  to  give  us  information 
as  to  the  practice,  which  has  been  confirmed  by 
Mr.  Tanner,  the  taxing  master,  of  the  Hi^h  Courii 
in  Bankruptcy.  In  my  judgment,  on  £e  rules, 
the  official  receiver  has  no  right  to  be  present  and 
to  be  heard.  This  accords  with  all  practice  both 
in  London  and  in  the  country.  No  official  receiver 
has  ever  before  put  forward  a  claim  to  appear  and 
be  heard  of  right.  I  not  only  say  this,  but  I  say 
that  no  order  of  any  judge  could  give  him  that 
right  in  his  character  of  official  receiver.  As  to 
whether  he  has  a  right  to  be  present,  i  say,  that 
in  my  judgment  he  has  no  such  right,  and  the 
roles  do  not  seem  to  me  to  contemplate  his  attend- 
ance. I  recognise  the  expediency  of  his  attend- 
ance in  some  cases.  It  is  clear  that  the  trustee 
and  the  solicitor  to  the  trustee  are  in  such  a 
position  that  the  trustee  will  not  be  a  jealous 
critic  of  his  own  nominee.  The  taxing  officer, 
however,  generally  sets  matters  ri(;ht,  and  has 
done  so  habitually  without  tlie  assistajice  of  the 
official  receiver.  This  does  not  exclude  the  right 
of  the  court  to  order  that  he  be  at  liberty  to 
attend.  I  have  no  doubt  of  the  inherent  power 
of  the  court  to  order  the  official  receiver  to  attend, 
not  as  a  litigant  party,  but  to  be  consulted  by  the 
taxing  officer,  or  in  order  to  enable  him  to  report 
efficiently  to  the  BcMird  of  Trade  in  cases  where 
they  require  the  taxation  reviewed.  I  think  it 
very  drairable  in  many  cases  that  the  official 
receiver  should  attend,  and  am  of  opinion  that 
the  court  has  power  to  order  him  to  attend. 

EsNKEDT,  J.  concurred.  .        ?    ??      j 

Appeal  auowed. 

Solicitors  for  the  appellante,  Croften,  Craven, 
and  Worthingion. 

Solicitors  for  the  trustee,  Booke  and  Edgar. 

Solicitor  for  the  Board  of  Trade,  The  Solicitor 
to  the  Board  of  Trade. 


Wednesday,  Oct.  23. 
(Before  Willtaiib  and  Eekkbdt,  JJ.) 
Be  OosKiSH;  Ek  parte  The  Boabd  of 
Tkase.  (a) 
Banhnqitey  —  Li^idation    by    arrangement  — 
Truetee  tmder  —  Power  of  Board  of  Trade  to 
require   an   aeeount  —  Bankruptcy    Act    1883 
(48  &  47  Vict.  c.  52),  «.  162. 
A  trustee  in  a  liquidation  under  the  Bankruptcy 
Act  1869  must  furnish  an  aeeount  of  the  sum* 
received  and  paid  by  him  as  such  trustee  if 
required  ta  do  lo  by  the  Board  of  Trade  under 
fheprovisicn*  of  sect.  162  (2)  (b)  of  the  Bankruptcy 
Act  1883,  and  the  Board  of  Trade,  in  order  to 
justify  them  in  requiring  such  an  account,  need 
not  first  prove  thm  such  trustee  has  in  his  hands 
since  the  passing  of  the  Bankruptcy  Act  1883 
any  money  whiai  he  was  empowered  to  collect, 
receive,  or  distribwie;    the  object   of  such  an 
account  being  to  test  ihe  veraeiiy  of  a  trustee 
who  denies  the  receipt  of  money  which  he  ought 
to  pay  into  the  Bankruptcy  Estates  Account. 
This  was  an  appeal  from  the  decision  of  the 
jndg^  of  the  Exeter  County  Court,  who  refused 
to  make  an  order  under  sect.  162  of  the  Bank- 
mptoy  Act  1888  against  a  trustee  under  an  old 
bankmptey. 

In  the  year  1875  a  petition  was  filed  by  the 
debtor  in  the  County  Court  for  the  liquidation  of 
his  affairs  by  arrangement,  and  on  the  9th  March 
E.  Fewings  was  appointed  trustee  in  the  liqui- 
dation. Subsequently  in  Jan.  1895  the  Board  of 
Trade  applied  to  the  trustee  on  a  regular  form  to 
render  an  account,  and  the  trustee  supplied  a 
statement  showing  assete  received  to  the  amount 
of  850Z.  and  payments  made  to  the  amount 
of  9152. 

On  the  18th  Jan.  the  Board  of  Trade,  not  being 
satisfied,  ordered  the  trustee,  under  sect.  162  of  the 
Bankmptey  Act  1883,  sub-sect.  2  (b),  "  to  submit 
to  them  an  account  verified  by  affidavit  of  the 
sums  received  and  paid  by  him  under  or  in  pur- 
suance of  any  such  petition." 

Ther  trustee  failed  to  comply  with  the  order, 
and  the  Board  of  Trade  applied  to  the  OaasAy 
Court  judge  of  Exeter  to  compel  the  trustee  to 
furnish  the  account  required.  The  trustee  had 
not  been  granted  a  release  by  the  creditors,  but 
had  paid  into  the  Bankruptev  Estates  Account 
at  the  Bank  of  England  certain  moneys  that  had 
been  paid  to  him  on  account  of  the  debtor's  estate 
since  the  passing  of  the  Bankruptcy  Act  1883. 

The  County  Court  judge  decided  to  refuse  the 
application,  and  not  to  make  the  order  asked  for, 
feeling  bound  by  the  decision  of  Be  CkuMeyi 
Ex  parte  the  Board  of  Trade  (14  Q.  B.  Div.  402), 
on  tne  ground  that  there  was  no  evidence  before 
him  that  the  trustee  had  "in  his  hands  or 
under  his  control  any  unclaimed  or  undistributed 
moneys  arising  from  the  pi'operty  of  the  debtor  " 
since  the  passing  of  the  Bankruptcy  Act  1883. 
He  further  stated  that  but  for  the  decision  in  Re 
Chudley  he  should  have  felt  disposed  to  grant  the 
application. 

This  was  an  appeal  from  his  decision  by  the 
Board  of  Trade. 
By  the  Bankruptey  Act  1883  : 
Sect.  162. — (1.)  Where  the  trastee,  under  may  bank- 
ruptcy, oompositioii,  or  seheme  ponoant  to  tliia  Act 

(a)  BdTorted  by  Waltis  B.  Tatss,  Eaq.,  Burl(ter«t-I«w. 
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shall  hare  under  his  oontrol  any  nnolaimed  dividend, 
wliioh  haa  remained  onalaimed  for  more  than  six  months, 
or  where,  after  making  a  final  diridend,  snoh  tmstee 
shall  have  in  his  bands  or  nnder  his  oontrol  any  nn- 
claimed  or  ondistribntad  moneys  arising  from  the  pro- 
perty of  the  debtor,  he  shall  forthwith  pay  the  same  to 
the  Bankmptoy  Estates  Aeoonnt  at  the  Bank  of  Eng> 
land.  The  Board  of  Trade  shall  famish  him  with  a 
oertificste  of  receipt  of  the  money  so  paid,  which  shall 
be  an  efFeotoal  discharge  to  him  in  respect  thereof. 

(2.)  (a)  Where  after  the  passing  of  this  Act  any  un- 
claimed or  undistributed  fonds  or  dividends  in  the  hands 
or  mider  the  oontrol  of  any  tmstee  or  other  person 
empowered  to  collect,  receive,  or  distribnte  any  fnndg  or 
dividends  nnder  any  Act  of  Parliament  mentioned  in  the 
fourth  sohednle  (one  of  which  is  the  Bankruptcy  Act 
186V  under  which  this  trustee  was  appointed),  or  any 
petition,  resolution,  deed,  or  other  proceeding  nnder  or 
in  pursuance  of  any  such  Act,  have  remained  or  remain 
nnolaimed  or  undistributed  for  six  months  after  the 
same  became  claimable  or  distribntable,  or  in  any  other 
case  for  two  years  after  the  receipt  thereof  by  such 
tmstee  or  other  person,  it  shall  be  the  dnty  of  snch 
trustee  or  other  person  forthwith  to  pay  the  same  to  the 
Bankruptcy  Estates  Account  at  the  Bank  of  England. 
The  Board  of  Trade  shall  furnish  such  trustee  or  other 
person  with  a  certificate  of  receipt  of  the  money  so  paid, 
wliioh  shall  be  an  effectual  discharge  to  him  in  respect 
thereof,  (b)  The  Board  of  Trade  may  at  any  time 
order  any  such  trustee  or  other  person  to  submit  to  them 
an  account  verified  by  affidavit  of  the  sums  received  and 
paid  by  him  under  or  in  pursuance  of  any  such  petition) 
resolution,  deed,  or  other  proceeding  as  aforesaid,  and 
may  direct  and  enforce  an  audit  of  the  account,  (e)  The 
Board  of  Trade,  with  the  concurrence  of  the  Treasury, 
may  from  time  to  time  appoint  a  person  to  collect  and 
get  in  all  such  unclaimed  or  undistributed  funds  or 
dividends,  and  for  the  purposes  of  this  section  any  court 
iiaving  jurisdiction  in  bankruptcy  shall  have,  and  at  the 
instance  of  the  person  so  appointed,  or  of  the  Board  of 
Trade,  may  exercise  all  the  powers  conferred  by  the  Act 
with  respect  to  the  discovery  and  realisation  of  the 
property  of  the  debtor,  and  the  provisions  of  part  1  of 
tlus  Act  with  respect  thereto  sluJl,  with  any  neoesaary 
modifications,  apply  to  proceedings  under  this  section. 

(3.)  The  provisions  of  this  section  shall  not,  except  as 
expressly  declared  herein,  deprive  any  person  of  any 
larger  on  other 'right  or  remedy  to  which  he  maybe 
entitled  against  snch  trustee  or  other  person. 

(4.)  Any  person  claiming  to  be  entitied  to  any  moneys 
paid  into  the  Bankruptcy  Estates  Account  pursuant  to 
this  section  may  apply  to  the  Board  of  Trade  for  pay- 
ment to  him  of  the  same  and  the  Board  of  Trade,  if 
satisfied  that  the  person  claiming  is  entitled  shall  make 
an  order  for  the  payment  to  such  person  of  the  sum 
doe. 

Any  person  dissatisfied  with  the  decision  of  the  Board 
of  Tnde  in  respect  of  his  claim  may  appeal  to  the  High 
Court. 

Muir  Mackenzie  for  the  appellant. — ^This  appeal 
ought  to  be  allowed,  as  the  deciBion  of  the  learned 
County  Court  jnc^e  was  wrong.  The  case  of 
Be  Chudley ;  Ex  parte  the  Board  of  Trade,  which 
he  was  of  opinion  decided  this  question,  turned 
entirely  on  its  own  particular  faots.  In  that  case 
no  one  disputed  that  the  trustee  had  in  his  hands 
after  the  Bankruptcy  Act  1883  was  passed  a  sum 
of  money  which  was  undistributed,  and  Cave,  J. 
never  meant  to  say  that  the  words  "  such  trustee," 
in  sect.  162  (2)  h,  did  not  mean,  what  I  suggest 
they  do  mean,  i.e.,  a  trustee  empowered  to  colkct, 
noeive,  and  distribute  dividends,  and,  therefore, 
a  trostee  against  whom  an  account  can  be  ordered. 
It  is  the  account  which  will  show  whether  the 
trustee  has  or  has  not  money  in  his  hund*^  which 


ought  to  be  i>aid  over,  and  that  was  why  the  court 
ordered  an  account  in  the  case  of  Re  Caldevaood  ; 
Ex  parte  the  Board  of  Trade  (6  Morrell,  104), 
because  the  court  wished  to  ascertain  by  that 
account  what  was  the  exact  position  of  the 
trustee. 

Ward  Goldridqe  for  the  respondent.  —  The 
County  Court  judge's  decision  was  correct.  The 
Board  of  Trade  are  not  entitled  to  ask  for  this 
account,  their  powers  are  defined  by  sect.  162,  sub- 
sect.  2  (6),  and  the  words  "  such  trustee  "  in  that 
section  mean  a  trustee  who,  after  the  passing  of 
the  Act  of  1883,  is  a  trustee  having  "  in  liis  hands 
or  under  his  control  any  unclaimed  or  undis- 
tributed moneys  arising  from  the  property  of  the 
debtor."  They  have  not  satisfied  the  court  that 
this  man  was  in  that  position.  The  case  of  Re 
Chudley  governs  this  case,  and  Re  Caldewood  is  a 
different  case  altogether,  as  in  that  case  there 
were  undistributed  funds  in  the  trustee's  hands 
since  the  passing  of  the  Act  of  1883.  Further, 
the  Trustee  Act  1888  is  another  objection  to  the 
making  of  this  order.  In  that  Act,  sect.  1,  a 
trustee  is  defined  to  be  "  a  trustee  whose  trust 
arises  by  construction  or  implication  of  law  as 
well  as  an  express  tmstee,"  and  such  a  trustee 
may  set  up  tne  Statute  of  Limitations  as  an 
answer.  This  man  is  within  that  definition,  and 
as  the  claim  agaibst  him  is  not  "  founded  upon 
any  fraud  or  fraudulent  breach  of  trust"  to  wMch 
he  was  party,  sect.  8  is  a  good  answer  to  the 
claim. 

Be  Page  :  Jonei  v.  Jforjan,  (1893)  1  Ch.  304. 
The  trustee  has  in  any  event  furnished  a  full  and 
sufficient  account. 

Muir  Mackenzie  in  reply. 

WiLUAHa,  J. — In  my  judgment  this  decision 
ought!  to  be  reversed.  The  learned  County  Court 
judge  would,  he  says  himself,  have  made  the 
order  if  he  had  not  thought  himself  precluded 
from  doing  so,  by  the  decision  in  Re  Chudley. 
According  to  m^  judgment  there  is  nothing  in 
that  decision  which  precluded  the  learned  County 
Court  judge  here  from  making  the  order  which 
he  otherwise  would  have  made.  Now,  before  I 
deal  with  the  question  of  the  effect  of  sect.  162, 1 
think  perhaps  it  is  better  at  once  to  say  what  my 
understanding  of  the  decision  in  Re  Chudley  is. 
In  that  case  the  application  that  was  made  for  the 
order,  and  the  answer  which  really  was  set  up  to 
it,  was  this :  Mr.  Yate  Lee  there  relied  upon  the 
fact  that  prior  to  the  making  of  the  onler  the 
creditors  had  granted  a  release  to  the  trustee,  and 
he  stated  that  the  effect  of  that  release  was  that 
there  no  longer  was  any  obligation  or  power  in 
the  trustee  to  collect,  receive,  or  distribute  any 
funds  whatever,  and  he  argued  that  under  those 
circumstances  this  Act  of  Parliament  did  not 
apply  because  sub-sect.  2  applies  to  persons  who 
are  empowered  to  collect,  receive  or  distribute. 
Cave,  J.,  in  dealing  with  that  argument, 
accedes  to  it  to  this  extent ;  he  agrees  that  the 
trustee  must  be  a  person  empowered  to  collect, 
receive  or  distribute,  but  he  says  it  is  no  objection 
to  this  order  to  say  that  there  was  this  release 
which  relieved  the  trustee  of  the  obligation.  He 
says  that  after  this  Act  came  into  force,  admit- 
tedly there  was  a  time  af  which  the  trustee  had 
money  in  his  hands,  part  of  the  trust,  which  he 
was  bound  to  collect,  receive,  or  distribute.  That 
is  his  Answer  to  the  argument.     Then  it  was 
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said  that  because   Cave.   J.   so  deals  with   the 
argament,  the  Act  of    Parliament  only  applies 
to  the   case    where   the  Board   of    Trade   first 
prove  that    such    a    state    of    things    exists; 
that    is,   first    prove    that    the    trustee    since 
the    passing    of    the    Act    has     Imd    in    his 
hands  a  sum  of  money  which  he  was  bound  to 
distribute,  and  the  rest  of  it.    I  think  for  that 
reason  that  Be  Chvdley  in  no  way  prevented  the 
learned  County  Court  judge  in  this   case  from 
maMng  this  order.    Cave,  J.  was  only  giving  an 
answer  to  the  argument  of  Mr.  Yato  Lee.    He 
was  in  no  sense   defining  the  conditions  under 
which  the  Act  of  Parliament  or  sub- sect.  2  of  the 
162nd  section  applied.    Kow,  having  said  that,  let 
me  deal  with  the  section  itself  and  see  whether  it 
applies  in  this  case.    Sect.  162,  sub-sect.  1,  deals 
with  the  case  of  a  trustee  under  the  Act  of  1883. 
I  need  not  trouble  about  that,  because  it  does  not 
affect  the  present  case.    Sub-sect.  2  deals  with 
the  case  of  a  trustee  under  the  scheduled  Acts,  a 
trustee  or  a  person  empowered  to  collect,  receive, 
or  distribute  funds.     And  it  is  provided  that, 
where,  after  the  passing  of  the  Act,  the  trustee 
has  in  his  hands  funds  which  he  is  bound  to  deal 
with  as  trustee  (which  is  putting  it  shortly)  he  is 
immediately  to  pay  them  into  the  Bank  of  Eng- 
land. It  was  said  that  when  one  comes  to  clause  b, 
which  is  the  clause  that  one  has  to  construe  here, 
one  ought  to  read  the  words  "  such  trustee "  as 
meaning  a  trustee  who,  after  the  passing  of  the 
Act,  has  funds  which  he  has  to  discharge  himself 
of  in    his  hands  within  the  meaning  and  the 
definition  of  sub-sect.  2.      I  do  not  agree.      I 
think  "  such  trustee  "  means  a  trustee  appointed 
under  the  scheduled  Acts,  and  I  so  construe  it. 
If  that  is  the  meaning  of  clause   b,  then  Mr. 
Coldridge  would  not  ai-gue  that  as  far  as  this 
Act  of  Parliament  is  concerned   the  Board  of 
Trade  would  not  have  the  right  to  ask  for  this 
account.   It  seems  to  me  that  clause  b  is  intended 
to  afford  machinery  to  tax  the  veracity  of  a  man 
who  denies  the  receipt  of  moneys  which  he  would 
be  bound  under  sub-sect.  2,  clause  a,  to  pay  into 
the  Bank  of    England.      The  whole   object  of 
getting  the  account  is  that  the  Board  of  Trade 
maf    not    be    concluded    by    the    bare    asser- 
tion or  bare   denial  of  the  trustee.      I  have  no 
doubt  that,  when   the    words    "  such    trustee " 
are    used   in    clause     b,   they  mean   merely   a 
trustee    appointed    under   the    scheduled    Acts, 
and  I  do  not  think  that  Cave,  J.  ever  meant 
of    deciding    anything   to   the  contrary  in    his 
decision  of  the  case  of  Be  ChucUey.   Now  the  only 
other  matter  I  have  to  deal  with,  is  the  suggestion 
that  the  Trustee  Act  of  1888  affords  an  objection 
to  the  making  of  this  order.    I  do  not  think  so  at 
all.    Under   certain  dronmstanoes   the   trustee 
in   this  case   would   be    an    accountable  party. 
The    object  of   the    Act   of    Parliament    is   to 
make  him  furnish  such  an  account  as  would  show 
whether  he  is  an  accounting  party  or  not.    When 
he  has  done  that,  it  may  or  may  not  be  that  a 
claim  for  the  balance  arising  on  that  account 
would  be  barred  by  the  Statute  of  Limitatiofis. 
I  have  nothing  to  say  to  that  at  all.   But  it  seems 
to  me  that  the  trustee  is  prtTna  fade  here  as 
trustee  an  accounting  party.    The  mode  in  which 
he  himself  dealt  witn  the  fund  that  he  received, 
paving  it  into  the  Bank  of  England  under  the 
obligations  of  this  very  section,  recognises  his 
position  as  an  accounting  party,  and  in  my  judg- 


ment the  order  is  one  which  the  learned  judge 
ought  to  have  made. 

Kennedy,  J. — ^I  entirely  agree  both    in  the 
conclusion  which  my  brother  has  arrived  at,  and 
the  reason  for  it,  and  therefore  I  add  nothing. 
Appeal  aUowed.    Leave  to  appeal  granted. 

Solicitor  for  the  appellant.  The  Solicitor  to 
the  Board  of  Trade. 

Solicitors  for  the  respondent,  Collyer  and 
CoUyer. 

Tuesday,  Nov.  19. 

(Before  Williams,  J.) 

Be  Mabdon;    Ex  parte   The  Boakd   of 

Tbade.  (a) 

Banhruptcy — Appointment  of  trustee  —  Objection 
by  Board  of  Trade — Notification  to  court — 
Powers  of  court — Banhruptcy  Act  1883  (46  <£•  47 
Vict.  c.  52),  sect.  21. 

A  debtor  having  assigned  all  his  property  to 
ttoo  trustees  for  the  benefit  of  his  creditors 
was  adjudicated  bankrupt,  and  the  creditors 
unanimously  selected  one  of  the  two  trustees 
to  be  the  trustee  in  bankruptcy.  The 
Board  of  Trade  objected  to  the  trustee  under 
sect.  21  of  the  Bankru^^tcy  Act  1883  on  the 
ground  that  his  connection  with  the  bankrupt's 
estate  "  makes  it  difficult  for  him  to  act  with 
impartiality,"  and  ai  the  request  of  the  creditors 
notified  the  objection  to  the  court. 

Held,  that  the  objection  was  valid,  for  that,  as  the 
selected  trustee  vms  in  his  capacity  of  trustee 
under  the  deed  accountable  to  himself  as  trustee 
in  the  bankruptcy,  his  position  mas  one  which 
was  in  fact  likely  to  make  him  other  than 
impartial. 

Be  Lamb;  Ex  parte  The  Board  of  Trade  (71 
L.  T.  Sep.  312  ;  (1894)  2  Q.  B.  805)  discussed. 

This  was  a  notification  by  the  Board  of  Trade  to 
the  High  Court  (at  the  creditors'  request)  of  th«r 
objection  to  the  appointment  of  Mr.  Foster  by 
the  creditors  as  trustee  in  the  bankruptcy  of 
Mardon. 

On  the  5th  April  1895  the  debtor  executed  a 
deed  of  assignment  of  his  property  to  Mr.  Foster 
and  Mr.  Brown,  as  trustees,  for  the  benefit  of  his 
creditors. 

On  the  3rd  July  a  petition  was  presented 
against  the  debtor,  uie  act  of  bankruptcy  alleged 
being'the  execution  of  the  deed  of  assignment  on 
the  5th  April ;  on  the  12th  Aug.  the  debtor  was 
adjudicated  bankrupt ;  on  the  23rd  Aug.  the  first 
meeting  of  creditors  was  held,  when  the  creditors 
unanimously  resolved  to  appoint  Mr.  Foster,  one 
of  the  trustees  under  the  deed  of  assignment,  to 
be  the  trustee  in  bankruptcy. 

By  the  Bankruptcy  Act  1883: 

Seot.  21. — (2.)  The  person  bo  appointed  (as  tmstee) 
shall  ^ve  aeonriiy  in  manner  prescribed  to  the  witia- 
faotion  of  the  Board  of  Trade,  and  the  board,  il  satiafied 
with  the  Beonrity,  shall  certify  that  his  ^pointnieat 
has  been  dnly  made,  unless  they  object  to  the  appoint- 
ment on  the  gronnd  that  it  has  not  been  made  in  g«od 
faith  by  a  majority  in  value  of  the  ciediton  voting,  or 
that  the  person  appointed  is  not  fit  to  act  aa  tmstee, 
or  that  his  oonneotion  with  or  relation  to  the  bankznpt 
or  his  estate  or  any  particnlor  oreditor  makes  it  diffioolt 
for  him  to  aot  with  impartiality  in  the  inteiesta  of  the 

(a)  Beported  by  Waltcb  B.  Ti.n8,  E«|.,  B«(TlMer«t-La«. 
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creditors  generally.  (3.)  Proyided  that  where  the  board 
make  an;  such  objection  they  shall,  if  so  reqaested  by 
a  majority  in  Talne  of  the  creditors,  notify  the  objection 
to  the  High  Coart,  and  thereapon  the  High  Conrt  may 
decide  on  its  yalidity. 

The  Board  of  Trade  objected  to  the  appoint- 
ment of  the  trustee  nndei'  the  abore  section,  and 
'were  requested  by  the  creditors  to  notify  their 
objection  to  the  Court  of  Bankruptcy  inor^r 
that  the  court  might  decide  on  its  validity. 

The  Solicitor-General  (Sir  B.  Finlay')  and^lfutr 
Maekentie  for  the  Board  of  Trade. — The  present 
application  is  that  the  court  shall  decide  on  the 
Talidity  of  the  objection  raised  by  the  Board  of 
Trade  to  the  appointment  of  Mr.  Poster  as 
trustee.  The  person  appointed  by  them  is  an 
accounting  party  to  the  estate,  and  this  will 
render  it  difficult  for  him  to  act  with  impartiality: 
Re  Martin ;  Sx  parte  The  Board  of  Trade,  58  L.  T. 
Rep.  889 ;  21  Q.  B.  Dir.  29. 

The  creditors  say  that  Mr.  Foster  never  acted 
under  the  deed,  so  there  can  be  no  objection  to  his 
appointment,  but  he  will  have  to  account  to  him- 
self as  trustee,  and  this  will  render  it  difficult  for 
him  to  act  impartially.  [Williams,  J.  —  The 
decision  of  the  Court  of  Appeal  in  Be  Lamb ; 
Ex  parte  The  Board  of  Trade  (71  L.  T.  Rep.  312 ; 
(1894)  2  Q.  B.  805)  prohibits  me  from  going  into 
this  question.  I  am  prepared  to  find  a  possible 
pecnniaiT  interest  in  the  trustee  and  that  the 
Board  of  Trade  have  made  a  valid  objection.] 

Seed,  Q.C.  and  Garrington  for  the  creditors. — The 
case  of  Be  Martin  decides  that  each  case  must  rest 
on  its  own  merits.  Mr.  Foster  is  not  an  account- 
ing party  to  the  estate,  he  has  offered  to  repay  the 
whole  amount  of  the  payments  made  by  him 
under  the  deed,  except,  of  com'se,  the  absolutely 
necessary  payments,  including  his  own  remunera- 
tion, and  he  is  a  very  well-known  man.  The 
question  is,  is  the  objection  good,  having  regard 
to  all  the  facts  of  the  case  P  [Williams,  J. — No, 
that  is  LamVt  case.  I  have  merely  to  find 
whether  the  facts  give  the  trustee  a  pecuniary 
interesi^.  I  have  nothing  to  do  with  the  Board  of 
Trade's  discretion.]  The  wording  of  sect.  21  is, 
"makes  it  difficult  for  him  to  act  with  impar- 
tiality." The  court  must  decide  whether  the 
drcumstances  are  such  that  m<tke  it  difficult  for 
him  to  act  with  impartiality.  Lord  Esher  says  in 
Be  Lamb,  at  p.  815 :  "  I  do  not  deny  that,  when 
the  Board  of  Trade  have  made  their  objection, 
and  creditors  ai-e  dissatisfied  with  it  and  with  the 
grounds  of  it,  they  have  a  right  to  take  the 
objection  before  the  judge  of  the  High  Court 
acting  in  bankruptcy,  and  to  dispute  whether  the 
objection  is  a  valid  objection,  and,  for  the  purpose 
of  defbrmining  that  question,  the  judge  must 
go  into  the  facts  which  are  pertinent,  and  he 
must  determine  those  facts  according  to  the 
evidence  which  is  before  him."  The  real  question 
is,  does  the  court  think  that  the  facts  are  such  as 
make  it  difficult  for  Mr.  Foster  to  act  impartially  P 
The  section  says  someone  must  decide  this  ques- 
tion, and  the  creditors,  if  dissatis&ed  with  the 
Board  of  Trade's  decision,  have  a  right  to  come  to 
the  court  for  its  decision.  This  trustee  was 
elected  unanimously. 

Muir  Mackenzie,  in  reply. 

Williams,  J. — This  was  a  case  under  sect.  21 
of  the  Bankruptcy  Act  1883.    That  section  says : 
yd.  LXXm.,  1884, 


(2.)  "  The  person  so  appointed  [as  trustee]  shall 
give  security  in  manner  prescribed  to  the  satis- 
faction of  the  Boai-d  of  Trade,  and  the  board,  if 
satisfied  with  the  security,  chall  certify  that  his 
appointment  has  been  duly  made,  unless  they 
object  to  the  appointment. on  the  ground  that  it 
has  not  been  made  in  good  faith  by  a  majority  in 
value  of  the  creditors  voting,  or  that  the  person 
appointed  is  not  fit  to  act  as  trustee,  or  that  his 
connection  with  or  relation  to  the  bankrupt  or 
his  estate  or  any  particular  creditor  makes  it 
difficult  for  him  to  act  with  impartiality  in  the 
interests  of  the  creditors  generally.  (3.)  Pro- 
vided that  where  the  board  make  any  such  objec- 
tion they  shall,  if  so  requested  by  a  majority  in 
value  of  the  creditors,  notify  the  objection  to  the 
High  Court,  and  thereupon  the  High  Court  may 
decide  on  its  validity."  In  this  particular  case 
the  creditors  did  unanimously  appoint  Mr.  Foster 
as  trustee  in  the  bankruptcy.  He  had  been 
appointed  with  a  Mr.  Brown  as  trustee  of  a  deed 
under  which  the  bankrupt  had  assigned  his  pro- 
perty to  trustees  for  the  benefit  of  nis  creditors, 
su'^h  an  assignment  being  an  act  of  bankruptcy. 
The  acting  trustee  was  really  Mr.  Brown,  but  in 
point  of  title  Mr.  Foster  was  also  one  of  the 
assignees,  and  as  such  undoubtedly  became 
accountable  to  the  estate  of  the  bankrupt  for  his 
dealings  with  the  estate  as  trustee  de  son  tort.  I 
say  de  son  tort  because  people  who  act  during  the 
time  a  deed  of  assignment  is  available  for  the 
purposes  of  a  petition  are  acting  in  that  capacity. 
The  Board  of  Trade  do  not  apparently  approve 
of  the  person  who  is  trustee  under  a  deed  such 
as  this  being  also  trustee  in  the  bankruptcy.  No 
doubt  from  a  creditor's  point  of  view  there  is  a 
great  deal  to  be  said  for  a  person  acting  as  the 
trustee  under  the  deed  continuing  to  act  as 
trustee  in  bankruptcy,  as  such  a  person  is 
often  one  of  good  position  and  of  good  repute 
and  one  against  whose  character  for  honour  and 
propriety  there  is  no  impeachment,  and  after 
Dankruptcy  it  would  often  be  a  great  saving  to 
creditors  that  the  person  acting  as  the  trustee 
should  continue  as  such,  the  expenses  would 
often  be  less  and  the  estate  realised  often  much 
more';  on  the  other  hand  there  are  cases  not  in- 
frequent where  the  trustee  under  the  deed  is 
nominated  either  in  the  debtor's  interest  or  in 
some  other  interest  than  that  of  the  creditors,  or 
where  he  considers  that  the  estate  exists  for  his 
own  pei-sonal  benefit ;  in  these  cases  it  is  unde- 
sirable that  he  should  be  trustee  in  the  bank- 
ruptcy. The  position  taken  up  by  the  Boai-d  of 
Trade  is,  that  on  the  balance  it  is  undesirable 
that  the  trustee  under  such  a  deed  should  be- 
trustee  in  the  hankruptcy,  and  in  all  these 
cases  it  makes  objection  to  tjie  appointment,  and 
here  the  creditors  have  requested  the  Board  of 
Trade  to  notify  the  objection  to  the  High  Court. 
In  my  judgment  in  this  case  I  ought  to  find  in 
favour  of  the  validity  of  this  objection ;  i.e.,  I  find 
that  the  trustee,  Mr.  Foster,  as  trustee  under  the 
deed  of  assignment,  is  accountable  to  himself  as 
trustee  in  the  bankruptcy,  and  his  position  is  a 
position  which  is  in  fact  likely  to  maJie  him  other 
than  impartial.  I  am  not  finding  on  the  facts  of 
this  case  that  Mr.  Foster  will  be  placed  in  a 
position  in  which  he  will  be  likely  to  be  other 
than  impartial ;  on  the  contrary,  the  counsel  for 
the  Board  of  Trade,  on  being  asked  if  there  was 
any  item  in  the  account  which  there  was  ground 
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for  impeaching,  said  he  could  not  saj  so,  as  the 
accounta  had  not  been  examined.  I  merely 
decide  that  the  objection  of  the  Board  of  Trade 
is  a  valid  objection  because  the  trustee  as 
trustee  under  the  deed  will  have  to  account 
to  himself  in  bankruptcy,  and  this  makes  it 
difSoult  for  him  to  act  with  impartiality.  I 
thooght  when  I  decided  Be  Lamb  {ubi  sup.)  that 
I  ought  to  perform  the  same  duties  which  the 
Boara  of  Trade  in  the  first  instance  have  to 
perform,  that  is  to  decide  whether  in  any  particular 
case  the  Board  of  Trade  ought  or  ought  not  to 
object  to  the  appointment  of  any  pai-ticular 
person  as  trustee,  that  is,  having  regard  to  all  the 
facts  of  the  case,  as,  for  instance,  the  amount  of 
the  interest  of  the  proposed  trustee.  I  still  think 
that  it  would  have  been  to  the  advantage  of  the 
creditors  if  the  law  had  been  as  I  supposed,  and 
that  I  had  the  rieht  to  exercise  that  discretion, 
'but  the  Court  of  Appeal  decided  other  trise.  I 
therefore  content  myself  by  saying  that  I  decide 
this  case  on  the  ground  that  the  trustee  will  have 
to  act  in  a  matter  in  which  he  is  personally 
interested. 

Solicitor  for  the  creditors,  George  Bobson. 

Solicitor  for  the  Board  of  Trade,  The  Solicitor 
to  the  Board  of  Trade. 


3^xmt  €owd  oi  |iibicatttvc. 


COURT    OF   APPEAL. 

Friday,  Nov.  22. 

(Before  Lord  Hebschell,  Smith  and 

BiGBT,  L.JJ.) 

Be  Kingston  Cotton  Mill  Company  Limited  ; 

Ex  parte  Pickebinq  and  Pea8Eck>od.  (a) 

APPEAL  FBOM  the  CHANCEBY  DIVISION. 

Company — Winding-up— Mitfeaaanee — Officer  of 
company — Auditor — Companies  (Winding-iip) 
Act  1890  (53  &  54  Viet.  e.  63),  ».  10. 

The  auditors  of  a  company  appointed  under  articles 
which,  so  far  at  regards  audit,  are  substantially 
the  same  as  those  contained  in  clauses  83  to  94  of 
Table  A.  to  the  Companies  Act  1862  are  officers  of 
the  com,pany  toithin  the  meaning  of  sect.  10  of  the 
Companies  {Winding-up)  Act  1890. 

Ke  The  London  and  General  Bank  Limited 
(72  L.  T.  Bep.  611;  (1895)  2  Ch.  166)  followed. 

The  Kingston  Cotton  Mill  Company  Limited 
was  incorporated  in  1879  to  carry  on  a  certain 
cottonspinning  business  and  was  now  in  liquida- 
tion. 

On  the  11th  Feb.  1895  a  misfeasance  summons 
was  taken  out  against  the  directors  therein 
named,  and  B.  Pickering  and  A.  E.  Peasegood,  the 
auditors  of  the  company,  by  the  ofBcial  receiver 
and  liquidator,  asking  for  a  direction  that  they 
were  liable  to  pay  cei'tain  sums  of  money  alleged 
to  have  been  improperly  applied  in  payment  of 
dividends  on  certain  preference  shares,  and  that 
they  had  been  guilty  of  misfeasance  and  breach  of 
trust  in  relation  to  the  company  in  that  they 
authorised,  sanctioned,  pai-ticipated,   or    recom- 

(«)  Heported  by  W.  Ivikkt  Cook  anrt  W.  C.  Biss,  Eiiqrs., 
Barrlsters4t-La\v. 


mended  or  permitted  the  issue  of  reports  and 
statements  containing  false  and  misleading  entries 
with  respect  to  the  company's  property,  stock-in- 
trade,  and  reserve  fund. 

This  was  a  summons  taken  out  by  Pickering 
and  Peasegood,  asking  that  all  farther  proceedings 
in  the  misfeasance  summons  might  be  stayed 
against  them,  on  the  ground  that  they  were  not 
officers  of  the  company  within  the  meaning  of 
sect.  10  of  the  Companies  (Winding-up)  Act 
1890. 

The  applicants  had  been  appointed  auditors 
under  the  company's  articles  of  association,  which, 
so  far  as  the  provisions  for  audit  were  concerned, 
were  substantially  the  same  as  those  contained  in 
clauses  83  to  94  in  Table  A.  to  the  Companies 
Act  1862. 

The  articles  of  the  company,  so  far  as  they  are 
material,  were  the  following  : — 

98.  The  direoton  and  other  offioers  of  the  company, 
and  their  reapeotive  heirs,  ezeontors,  and  adminiatratopB. 
shall  be  indemnified  .  .  .  ont  of  the  funds  of  the 
oompany  from  and  against  all  coats,  charges,  damages, 
and  expenses  which  they  may  respectively  incur  or 
sustain  in  or  about  the  execution  of  their  respective 
offices.    .    .    . 

123.  The  directors  shall  cause  true  acconnts  to  be 
kept    ... 

124.  Snoh  accounts  shall  be  kept  in  such  manner  and 
upon  such  principle  as  shall  be  decided  by  the  anditoTS. 

129.  Once  at  least  in  every  year  the  accounts  of  the 
company  shall  be  examined,  and  the  ooireotneas  of  the 
balance-sheet  ascertained  by  one  or  more  auditor  or 
auditors. 

130.  The  first  auditors  shall  be  appointed  by  the 
direotors.  Sabaequbnt  auditors  shall  be  appointed  by 
the  company  in  general  meeting. 

132.  The  auditors  may,  but  need  not,  be  members  of 
the  company,  but  no  person  shall  be  eligible  as  an 
auditor  who  is  interested  otherwise  than  as  member  in 
any  transaction  of  the  oompany,  and  no  director  or 
other  officer  of  the  oompany  shall  be  eligible  during  his 
oontinuauoe  in  office. 

133.  The  appointment  of  auditors  shall  be  made  by 
the  company  at  their  ordinary  meeting  in  each  year. 

134.  The  remuneration  of  the  first  auditors  shall  be 
fixed  by  the  direotors,  that  of  sabsequeat  auditors  shall 
be  fixed  by  the  oompany  in  general  meeting. 

135.  Any  auditor  sluill  be  re-eligible  on  his  quitting 
office. 

136.  If  no  auditor  shall  be  appointed  at  any  ordinary 
meeting,  or  if  any  casual  vacancy  oocnrs  in  the  office  of 
any  auditor  appointed  by  the  company,  the  directors 
shall  forthwith  appoint  an  auditor  to  act  until  the  next 
ordinary  meeting. 

138.  Every  auditor  shall  be  supplied  with  a  copy  of 
the  balance-sheet,  and  it  shall  be  his  duty  to  examine 
the  same,  with  the  accounts  and  vouchers  relating 
thereto. 

139.  Every  auditor  shall  have  a  list  delivered  to  him 
of  all  books  kept  by  the  company,  and  shall  at  all 
reasonable  times  have  access  to  the  books  and  accounts 
of  the  company.  He  may,  unless  he  is  himself  an 
accountant,  employ  accountants  or  other  persons  at  the 
expense  of  the  company  to  assist  him  in  investdgatingr 
such  accounts,  and  he  may  in  relation  to  such  accounts 
examine  the  directors  or  any  other  officer  of  the 
company. 

140.  The  auditors  shall  make  a  report  to  the  members 
upon  the  balance-sheet  and  acconnts,  and  in  every  such 
report  they  shall  state  whether  in  their  opinion  the 
balance-sheet  is  a  full  and  fair  balance-sheet  containing 
the  partionlars  required  by  these  articles,  and  properly- 
drawn  up  so  as  to  exhibit  a  true  and  correct  view  of 
the  state  of  the  company's  affairs,  and  in  case  they- 


Digitized  by 


Google 


Deo.  21,  18»5.] 


THE  LAW  TIMES. 


[vd.  LXxni.-483 


Ct.  of  App.]  Be  Kinoston  Cotton  Hili.  Co.  ;  Ex  p.  Pickbbino  &  Feabeoood.  [Ot.  of  App, 


bare  called  for  any  explanation  or  infonnation  from 
the  diieoton,  whether  gaoh  explanation  or  information 
has  been  given  by  the  directors,  and  whether  the  same 
has  been  satiafactory,  and  snoh  report  shall  be  read, 
together  with  the  report, of  the  direotoni,  at  the  ordinary 
meetings. 

The  Bammons  was  heard  before  Williams,  J. 
on  the  2nd  Not.  1895. 

Swinfen  Eady,  Q.G.  {Eee,  Q.G.  with  him)  for  the 
sammons. — An  auditor  is  no  more  an  officer  of 
the  company  than  is  a  banker  or  other  profes- 
sional man  called  upon  to  give  advice  to  a  com- 
pany. The  point  is  not  concluded  by  the  decision 
of  the  Goort  of  Appeal  in  Be  The  London  arid 
Otneral  Bank  Limited  (72  L.  T.  Rep.  611 ;  (1895) 
2  Ch.  166).  That  was  the  case  of  a  banking  com- 
pany, and  the  decision  turned  on  the  provisions 
of  sect.  7  of  the  Companies  Act  1879.  An  auditor 
is  not  a  permanent  official  of  the  company.  He 
is  appointed  for  a  certain  purpose  and  lor  a  fixed 
time,  viz.,  until  the  next  audit.  In  Be  The 
London  and  Oenercd  Bank  Limited  {ubi  sup.)  the 
jadgee  of  the  Court  of  Appeal  expressly  guarded 
themselves  against  laying  down  as  a  i^neral 
proposition  that  an  auditor  was  an  officer  of 
the  company.  A  banker  is  not  an  officer  of  the 
company : 

Re  Imperial   Land  Company   o/   Maraeillea ;    Re 

National  Bank,  22  L.  T.  Bep.  598 ;  L.  Bep.  10 

£q.  298 ; 
Nor  is  a  solicitor : 

Be  Oreat  Weitern  Forett  of  Dean  Coal  Consumere' 

Company  ;  Carter't  case,  54  L.  T.  Bep.  531 ;  31 

Cb.  Div.  496. 
It  is  true  that  in  Be  Liberator  Permanent  Benefit 
Building  Society  (71  L.  T.  Bep.  406)  a  solicitor 
was  held  to  be  an  officer  of  the  company,  bat  there 
the  solicitor  had  been  formally  appointed  at  a 
salary,  and  had  acted  as  the  general  financial 
manager  of  the  company.  Here  the  auditors  were 
appointed  for  a  year  onl^,  and  were  paid  by  a 
fee.  How  then  does  their  position  differ  from 
that  of  a  medical  man  or  a  consulting  engineer 
employed  by  the  company  ?  An  auditor  takes 
no  part  in  the  management  of  the  aSairs 
of  the  company.  He  is  appointed  for  the  pur- 
pose of  audit  only.  Where  a  person  is  em- 
ployed by  a  company  for  a  particular  work  at 
a  fixed  fee  he  does  not  become  an  officer  of  the 
company. 

Cozent-Hardy,  Q.C.  and  W.  D.  Bawlint  for  the 
official  receiver  and  liquidator. — The  decision  in 
Be  London  and  General  Bank  {ubi  sup.)  really 
covers  the  present  case,  and  is  binding  on  the 
court.  The  fact  that  the  company  there  was  a 
basking  company  did  not  affect  the  decision. 
We  do  not  surest  that  the  duties  imposed  on 
the  auditors  of  this  company  are  more  onerous 
than  those  imposed  on  the  auditors  of  the  London 
and  General  Bank;  but  they  are  certainly  not 
less  so.  It  is  on  essential  part  of  a  (company 
that  there  should  be  auditors ;  whether  they  are 
paid  by  salary  or  fees  is  immaterial.  They  are 
app<nnted  annually,  and  are  given  wide  powers 
over  the  directors.  Every  word  of  the  judg- 
ments in  Be  The  London  and  Cfeneral  BaMe 
Limited  (ubi  sup.)  applies  to  this  case.  No  doubt 
there  may  be  exceptional  cases  in  which  an 
auditor  is  not  to  be  considered  an  officer  of  the 
company.  The  kind  of  person  contemplated  by 
the  Act  of  1890  is  shown  by  sect.  10. 


Svoinfen  Eady,  Q.C.  in  reply. — The  mere  fact 
that  a  person  has  been  guilty  of  misfeasance  or 
breach  of  trust  in  regard  to  a  company  does  not 
make  him  an  officer  of  that  company. 

Williams,  J. — On  this  summons  a  question  is 
rused  whether  the  auditors  of  this  particular . 
company  are  officers  of  the  company  within  the 
meaning  of  sect.  10  of  the  Companies  (Winding- 
up)  Act  1890.    I  shoald   like   to  say,  to  start 
with,   that,   although  that  section   is  very  like 
sect.  165  of  the  Companies  Act  1862,  such  slight 
differences  as  there  are  between  the  two  sections 
show  obviously  that  the  Legislature  did  not  mean 
to  curtail  but  to  enlarge  the  operation  of  sect. 
165.    If  this  case  had  come  before  me  apart  from 
any  previous  decisions,  I  do  not  think  I  should 
have  had  much  hesitation  in  holding  that  the 
auditors  of  this  particular  company,  having  regard 
to  the  duties  they  had  to  perform,  were  officers  of 
the  company  within  the  meaning  of  sect.  10  of  tho 
Act  of  1890.    Notwithstanding,  the  various  deci- 
sions on  sect.  165  of  the  Act  of  1862, 1  see  nothing- 
in  any  of  them  which  would  prevent  my  deciding- 
the  present  case  as  1  should  have  done  if  there 
had  been  no  such  decisions.    Mr.  Swinfen  Eady 
says  that  I  ought  not  to  hold  that  every  person 
who  has  been  ^ilty  of  misfeasance  or  of  breach  of 
trust  in  relation  to  a  company,  is  therefore  an 
officer  of    the  company.    I  agree  with  him.    T 
have  not,  and  am  not  going  so  to  hold.    Then  he 
says  that  I  ought  not  to  hold  that  every  person 
who  is  in  such  a  position  that  he  can  be  com- 
pelled to  repay  moneys  or  to  restore  property 
misapplied  or  retained,  or  to  contribute  money  to 
the  assets  of  a  company  by  way  of  compensa- 
tion in  lespect  of  such  misapplication,  retoition, 
misfeasance,  or  breach  of  trust  is  an  officer  of  the 
company.    I  agree  again.     I  can  conceive  cases  of 
that  kind  in  which  there  might  be  a  retention  of 
moneys  or  a  breach  of  trust,  and  yet  the  person 
who  -wrongfully  retained  such   moneys,  or  was 
guilty  of  such  breach  of  trust,  would  not  come 
within  this  section.    I  can  also  quite  conceive  an 
instance    where  a  person  might  oe  in  such  a 
position  that  he  could  bv  Hxe  application  to  the 
case  of  the  ordinary  prmciples  of  law  be  com- 
pelled to  contribute  moneys  to  the  assets  of  the 
company  by  -way  of  compensation  for  the  breach 
of  his  duty  towards  the  company,  and  yet  not  be 
a   person  whose  misdeeds  could  be   dealt  -with 
under  this  section.    The  truth  of  the  matter  is 
that,  in  addition  to  the  commission  of  such   a 
breach  of  trust  or  misfeasance  as  is  defined  by 
the  section,  it  is  absolutely  necessary  in  order  to 
bring  the  case  within  the  section  that  the  person 
guilty  of  the  misconduct  should  be  an  officer  of 
the  company.    In  the  present  case  I  have  only 
to  decide  whether  the  persons  sought  to  be  made 
liable  are  or  are  not  officers  of  the  company.     Mr. 
Swinfen  Eady  does  not  deny,   as  I  understand 
him,  that  the  duties  of  these  auditors  are  such 
that   they   might  be    guilty  of  misfeasance  or 
breach  of  ti-ust ;  but  he  says  that,  even  assaming 
they  were  guilty  of  such  misfeasance  or  breach 
,ot  trust,  they  are  not  within  the  section  because 
they  are  not  officers    of    the  company.      Now, 
Mr.  Eady,  when    he    was    pressing    this    argu- 
ment upon  me,  took  as  an  instance  the  case  of 
an  accountant  or  auditor  (if  he  likes  that  word 
better)  called  in  to  report  to  a  committee  of  in- 
vestigation nominated  by  the  shareholders,  and 
he  submitted  that  no  possible  diffei-ence  oonid 
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be  suggested  between  that  case  and  that  of  an 
auditor  appointed  by  the  shareholders.  It  seems 
to  me  that  there  is  a  very  great  difference.  I 
have  not,  however,  to  decide  whether  such  a 
person  acting  in  such  a  capacity  would  or  would 
not  be  an  officer  of  the  company.  From  my  recol- 
lection of  the  oMter  dicta  of  judges  in  previous 
cases,  and  of  the  "nsea  which  have  been  made  of 
them,  I  think  it  safer  not  to  express  any  opinion 
on  the  matter  at  all,  and  I  omy  propose  to  say 
that,  whatever  might  be  the  position  of  such  an 
accountant  making  such  a  report  to  such  a  com- 
mittee, it  is  to  my  mind  perfectly  obvious  that 
his  position  would  be  a  very  different  one  from 
that  of  an  auditor.  Let  us  see  what  is  the  position 
of  an  auditor  appointed  under  these  articles.  He 
is  not  a  person  who  is  called  in  according  as  he 
is  or  is  not  wanted.  He  is  appointed  in  each  year. 
He  is  a  person  without  whose  appointment  it 
would  be  impossible  under  these  articles  for  the 
business  of  the  company  to  be  carried  on  in  any 
year  ;  that  is  to  say,  so  far  from  being  appointed 
occasionally  or  accidentally  to  perform  duties 
which  might  or  might  not  aiise,  he  is  a  person 
who  is  appointed  to  perform  duties  without  the 
performance  of  which  the  company  could  not, 
according  to  the  articles,  in  any  year  go  on  or 
the  directors  perform  their  duties.  More  than 
that ;  he  not  only  has  to  make  the  audit  and  the 
report  without  which  the  dividends  conld  not  be 
declared  or  the  financial  business  of  the  company 
carried  on,  but  he  has  this  duty  to  perform  in 
conjunction  with  the  directors  of  the  company. 
It  is  quite  trne  that  he  is  acting  antagonistically 
to  the  directors  in  the  sense  that  he  is  appointed 
by  the  shareholders  to  be  a  check  upon  them, 
but  at  the  same  time  he  and  they  together  do 
a  series  of  acts  without  the  doing  of  which 
a  dividend  cannot  be  declared.  The  directors, 
either  with  or  without  the  assistance  (in  fact  one 
knows  it  is  always  with  the  assistance)  of  the 
officers  of  the  company,  prepare  a  balance-sheet. 
The  auditors  checK  that  balance-sheet  against 
the  books  of  the  company,  and  then  they  pei-form 
the  duties  which  ai-e  set  forth  in  aits.  138 
and  140.  The  auditors  having  been  supplied 
by  the  directors  and  officers  with  a  copy  of 
the  balance-sheet,  examine  it  with  the  accounts 
and  vouchers,  and  having  done  that  —  a  piece 
of  work  which  is  the  result  of  the  perfor- 
mance of  duties  both  by  the  directors  and 
auditors — they  are  to  make  a  report  to  the 
members  upon  the  balance-sheet  and  those 
accounts  which  have  so  come  into  existence  and 
been  audited,  and  in  the  words  of  art.  140, "  in 
every  such  report  they  shall  state  whether  in 
their  opinion  the  balance-sheet  is  a  full  and  fair 
balance-sheet  containing  the  particnlars  required 
by  the  articles,  and  properly  drawn  up  so  as  to 
exhibit  a  true  and  correct  view  of  the  state  of  the 
company's  affaire."  I  want  to  say  generally  of 
auditors  that  I  have  no  doubt  myself  but  that 
auditors  who  have  to  perform  such  duties  are  not 
only  in  this  case,  but  in  all  cases,  officers  of 
the  company.  I  am  very  glad  to  think  that, 
in  arriving  at  this  conclusion,  I  am  arriving  at 
one  which  seems  to  me  to  be  clearly  expressed 
by  so  'distinguished  a  judge  as  Kay,  L.J.  in 
Re  The  London  and  Greneral  Bank  Limited  (ubi 
sup.).  He  there  says :  "  I  have  come  to  the  same 
conclusion;"  —  that  is,  to  the  conclusion  that 
the  auditors  in  that  particular  case  were  officers 


of  that  company — "  but  I  wish  to  guard  myself 
against  being  understood  to  hold  that  in  every 
case  of  a  joint-stock  company  the  auditor  em- 
ployed by  the  joint-stock  company  is  an  officer 
of  wie  company."  By  that  I  understand  the  Lord 
Justice  to  mean  that  an  auditor  generally  will 
be  so,  but  that  he  desires  to  guard  himself  against 
being  understood  to  say  that  in  no  case  can  an 
auditor  be  other  than  an  officer  of  the  company. 
He  goes  on  to  illustrate  what  he  means :  "  I  can 
.quite  conceive  that  there  may  be  cases  of  a  joint- 
stock  company  who  call  in  an  auditor  to  make  a 
partioulai'  audit  where  the  auditor  called  in  could 
not  be  properlv  treated  as  an  officer  of  the  com- 
pany." By.  that  I  understand  him  to  mean 
that  if  the  auditor  has  to  perform  those  duties 
which  we  know  are  so  generally  performed 
by  auditors  of  companies— duties  in  which  the 
directors  and  the  auditoi-s  have  each  of  them  to 
intorrene,  and  the  auditors  have  to  report  upon 
the  balance-sheet  and  accounts  presented  to  them 
by  the  officers  of  the  company — in  such  a  case  the 
person  performing  those  general  duties  would 
clearly  oe  an  officer  of  the  company;  but  the 
Lord  Justice  does  not  wish  to  be  understood  as 
saying  that  in  the  case  of  a  particular  audit,  of 
which  I  think  Mr.  Eady  supplied  an  admirable 
example  when  he  sug^gested  an  audit  required 
by  a  committee  of  investigation  nominated  by 
the  shai'eholders,  that  that  would  necessarily 
make  the  auditor  who  had  to  perform  that 
duty,  and  who  was  called  in  for  that  pur- 
pose, an  officer  of  the  company.  The  Lord 
Justice  continues :  "  We  have  got  to  deal 
in  this  case  with  a  banking  company  limited, 
whose  duties  in  respect  of  having  tneir  accounts 
audited  are  prescribed  by  the  Act  of  1879." 
Then,  after  referring  to  the  provisions  as  to  audit 
contained  in  sect.  7  of  that  Act,  he  goes  on  to  set 
out  the  articles  of  the  London  and  General  Bank, 
which  seem  to  me  to  impose  upon  the  auditors  of 
that  bank  duties  almost  identical  with  those 
imposed  by  the  articles  on  the  auditors  in  the 
present  case.  I  did  not  understand  Mr.  Eady, 
who  called  my  attention  strongly  to  the  fact 
that  the  Companies  Act  1879  has  no  applica- 
tion to  a  case  like  the  present,  which  is  the 
case  of  an  ordinary  commercial  company  and 
not  a  banking  company,  to  ask  me  to  come  to 
the  conclusion  that  the  Court  of  Appeal  in  Be 
The  London  and  General  Bank  Limited  (ubi 
8up.)  meant  to  say  that  the  auditors  were  officers 
of  the  company  in  that  case  because  of  the 
provisions  of  that  Act,  and  it  seems  to  me  that, 
whether  I  were  asked  to  say  that  or  not,  the  Lords 
Justices  did  not  mean  in  any  way  to  say  that.  I 
mention  that  fact  as  one  emphasising  the  duty 
that  an  auditor  has  to  render  to  a  banking  com- 
pany. I  confess  I  do  not  quite  understand  what 
it  is  that  Mr.  Eady  suggests  in  the  present  case 
pi-events  these  auditors  from  being  officers  of  the 
company.  I  have  already  pointed  out  that  they 
are  not  called  in  to  perform  an  accidental  or 
occasional  duty.  They  are  called  in  to  perform 
the  duties  of  an  office  which  is  created  by  the 
articles  themselves.  He  says  they  are  paid  by 
fees ;  but  so  are  the  dii^ctors.  He  says  that  they 
are  not  appointed  permanently,  but  are  elected 
from  time  to  time.  That,  however,  is  the  case  with 
the  directors.  I  think  it  is  much  the  safest  thing  in 
a  case  like  the  present, having  regard  to  the  articles 
of  this  company  simply  to  say  that  I  come  to  the 
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condnsion  that  these  particular  auditors  are 
officers  of  the  company.  But  although  that  may 
be  the  safest  thine  to  do,  I  cannot  persuade  myself 
to  stop  short  at  that  stage.  I  prefer  therefore  to 
say  at  once,  I  think  that  these  auditors  are  officers 
of  the  company,  and  that  they  ai-e  so  because 
they  have  to  perform  a  duty  prescribed  by  the 
articles,  a  duty  which  they  nave  to  perfoi'm  in 
conjunction  with  the  officers  of  the  company,  and 
which  as  appears  by  the  articles  of  the  company 
is  necessary  as  a  basis  of  the  action  of  the  share- 
holders in  reference  to  the  declaration  or  non- 
declaration  of  a  dividend.  I  cannot  conceive  why 
such  persons  as  these  auditors  should  not  be 
officers  of  this  company.  It  is  said  that  I  ought 
not  to  say  that  they  ai-e  officers  of  the  company 
because  the  bankers  and  solicitors  are  not  Of 
coui-se  they  are  not.  They  may  have  duties  to 
perform  which  would  make  them  such,  but  prinv't. 
facie  neither  bankers  nor  solicitoi's  have  to  per- 
form similar  duties  to  those  prescribed  for  the 
auditors  of  this  company  by  these  articles.  In 
fact,  the  duties  of  the  bankers  and  solicitors  are 
not  prescribed  by  the  ai-ticles  of  the  company  at 
all.    Under  these  circumstances,  in  my  judgment, 

I  am  bound  to  hold  that  these  auditoi-s  are 
officers  of  the  company  within  the  meaning  of 
sect.  10  of  the  Act  of  1890. 

From  this  decision  the  auditors  appealed. 
Svsinfen   Eady,  Q.C.  and  Eoe,  Q.C.,  for  the 
appellants,  used  similar  ai-guments  to  those  in 
the  court  below,  and  in  addition  to  the  cases  thetre 
cited  referred  to 

fie  Patent  Bread  Machinery  Company;  Ex  parte 
Valpy  and  Chaplin,  26  L.  T.  Bep.  22S ;  L.  Bep. 
7  Ch.  App.  289,  291 ; 
Re  Canadian  Land  Reclaiming  and  Coloniting 
Company ;  Coventry  and  Dixon't  case,  42  L.  T. 
Bep.  559,  561 ;  14  Ch.  Div.  660,  670  ; 
Be  Native  Iron  Ore  Company,  34  L.  T.  Bep.  777 ;  2 

Ch.  Div.  345 ; 

Re    International     Pulp    and   Paper    Compa  ny ; 

Knowlee'  Mortgage,  37  L.  T.  Bep.  351 ;  6  Ch.  Div. 

556,  560. 

[Lord  Hebschell  referred  to  Be  South  Durham 

Iron  Company  ;  Smith's  case,  40  L.  T.  Rep.  572 ; 

II  Ch.  Div.  579.] 

Cozens-Hardy,  Q.C.  and  W.  D.  BawliM,  for  the 
official  receiver  and  liquidator,  referred  to 

Wright  v.  Horton,  56  L.  T.  Bep.  782  ;  12  App.  Cas. 

«71; 
Be  The  London  and  Oeneral  Bank  Limited,  72  L.  T. 
Bep.  Cll ;  (1895)  2  Ch.  166. 

Lord  HebscheI/L. — ^In  this  case  an  application 
Is  made  under  the  10th  section  of  the  Companies 
(Winding-up)  Act  1890  to  proceed  against  the 
directors  and  the  auditors  of  the  company  on  the 
ground  that  thev  have  been  guilty  i-espectively  of 
misfeasance  witnin  the  meaning  of  that  section. 
We  have  not  here  to  determine  whether  they  have 
been  guilty  of  such  misfeasance.  We  have  not 
the  facts  before  us.  We  have  not  even  to  deter- 
mine whether  the  allegations  in  the  summons 
show  a  prima  facie  case  of  what  woiUd  be  mis- 
feasance under  the  statute.  All  that  we  have  to 
determine  is,  whether  the  auditors  in  the  present 
case  are  persons  in  the  position  of  and  coming 
within  the  meaning  of  the  word  "  officers  "  under 
the  10th  section  so  as  to  entitle  the  liquidator  to 
proceed  against  them.  Now,  a  question  very 
similar  to  this  came  before  the  Court  of  Appeal  in 


the  case  of  Be  The  London  and  General  Bank 
Limited  (ubi  sup.).  The  question  there  was, 
whether  the  auditors  of  the  London  and  Genei'al 
Bank  were  officers  within  the  meaning  of  the  sec- 
tion in  qnesti^n.  This  court  held  that  they  were, 
and  I  can  see  no  substantial  distinction  between 
that  case  and  the  present.  I  will  allude  in  a  moment 
to  the  distinctions  which  have  been  suggested, 
but  it  seems  to  me  that  it  would  be  frittering 
away  the  case  altogether  if  we  were  to  rest  our 
determination  upon  any  of  the  distinctions  which 
alone  can  be  made  in  the  present  case.  Now,  I 
desire  to  express  no  opinion  upon  the  question 
whether  Be  The  London  and  General  Bank  Limited 
was  rightly  or  wrongly  decided.  It  may  be  that  the 
reasoning  in  that  case  is  open  to  criticism.  It 
may  be  tiiat  some  considerations  which  bear  upon 
the  question  wera  not  referred  to,  or  had  not  full 
effect  given  to  them ;  on  all  that  I  expi-ess  no 
opinion  at  all.  I  desire  to  retain  absolute  liberty 
of  action,  in  case  it  should  hereafter  become  neces- 
sary, on  the  question  whether  Be  The  London  and 
Oeneral  Bank  Limited  was  rightly  decided.  Now 
let  ns  see  what  that  case  did  decide.  It  decided 
that  the  auditors  appointed  in  that  case  were 
officere  within  the  meaning  of  that  section.  On 
what  grounds  ?  Under  the  Companies  Act  of  1879 
certain  articles  contained  in  Table  A.  to  the  Com- 
panies Act  of  1862,  which  prior  to  that  Act  it  was 
open  to  companies  either  to  adopt  or  reject  as 
they  pleased,  became  by  statute  absolutely  bind- 
ing on  banking  companies.  That,  even  if  noc 
strictly  accurate,  is  sufficiently  accurate  for  the 
purpose  of  this  case.  They  had  to  appoint 
auditors,  and  certain  provisions  wei-e  made 
applicable  to  them,  which  were  in  substance  the 
provisions  of  Table  A.  so  far  as  auditors  are  con- 
cerned. Now,  the  London  and  General  Bank, 
besides  these,  what  I  may  call  compulsory  articles, 
had  also  articles  of  its  own.  The  reasoning  in 
that  case  was  rested  largely,  I  may  say  mainly, 
on  this — that  the  auditors  were  by  the  provisions 
of  the  Act  of  1879,  which  were  applicable  to 
the  bank,  made  officers  of  the  company.  The 
language  of  those  provisions  was  dwelt  upon  as 
showing  that  they  were  officers  of  the  company. 
It  is  true,  and  this  distinction  is  suggested,  that 
in  that  case  they  were  so  denominated  in  an  in- 
demnity clause,  whereas  in  the  present  case  they 
are  not  so  denominated.  But  it  would  be  far  too 
narrow  a  distinction  to  rest  any  different  decision 
on  that  ground.  Therefore,  in  the  present  case, 
the  articles  are  in  substance  the  same,  the 
auditors  are  created  officers,  if  they  are  officers  in 
that  case,  in  precisely  the  same  way  as  in  tka 
present  case.  I  can  see  no  substantial  distinction 
between  the  two  cases.  If  misfeasance  of  officers 
extended  to  the  auditors  in  the  case  of  the  London 
and  General  Bank,  it  seems  to  me  that  no  substan- 
tial reason  can  be  given  why  misfeasance  of  officera 
shonld  not  extend  to  auditors  in  the  present  case. 
I  cannot  in  substance  distinguish  the  two  cases. 
The  reasoning  which  led  to  the  conclusion  in  the 
one  case  seems  to  me  logically  necessarily  to  lead 
to  it  in  the  other.  All  that  we  decide  is  that,  in  a 
case  identical  with  Be  The  London  and  General 
Barik  Limited  (as  I  take  this  to  be  in  substance), 
the  auditor  is  an  officer.  We  decide  that  as  bound 
by  the  previous  decision  of  the  Court  of  Appeal. 
Beyond  that  our  decision  does  not  go.  I  say  this 
in  consequence  of  some  general  observations 
made  by  the  learned  judge  in  the  court  below,  as 
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to  whicli  I  express  no  opinion.    For  these  reasons 
I  think  that  this  appeal  must  be  dismissed. 

Smith,  L. J  .^I  am  of  the  same  opinion.  We  are 
bound  by  the  case  of  Be  The  London  and  General 
Bank  Limited  (ubi  sup-),  and  the  real  question  now 
is  whether  or  not  the  present  case  can  be  distin- 
guished in  substance  from  that  case,  and  from 
the  reasoning  of  the  learned  Lords  Justices  in 
coming  to  the  conclusion  that  in  that  case  the 
auditors  were  oflScers  of  the  company.  It  was 
contended  hj  the  appellants  that  the  auditors  in 
that  case  were  officers  by  statute,  bat  it  was 
pointed  out  by  Mr.  Cozens-Hardy  that,  although 
that  was  so,  in  substance.  Table  A.  was  incor- 
porated in  the  articles  of  the  bank.  The  next 
thing  that  was  pointed  out  was  that  in  that  case 
there  was  an  interpretation  clause  which  in- 
cluded auditors  as  officers,  which  was  not  the  case 
here.  The  third  distinction  pointed  out  was  that 
in  the  case  of  the  bank  the  indemnity  clause 
referred  to  "any  director,  auditor,  ...  or 
other  officer;"  and  in  the  present  case  that  clause 
(art.  98)  mentions  "  officer  "  but  not  "  auditor." 
Except  for  those  three  distinctions  the  cases  are 
absolutely  identical.  Li  my  opinion  we  should 
be  frittering  away  the  judgment  of  the  Court  of 
Appeal  in  i2e  The  Lon£m  and  General  Bank 
Limited  altogether  if  we  were  to  try  and  distin- 
guish the  present  case  from  it.  Thwefore,  in  any 
case  which  comes  within  the  terms  of  Be  The 
London  and  General  Bank  Limited,  the  auditor  is 
an  officer  of  the  company ;  but  further  than  that 
I  am  not  prepared  to  go  on  the  present  occasion. 

RiOBT,  L.J. — I  arrive  at  the  same  conclusion, 
that  is  to  say,  that  we  are  in  this  case  bound  by 
the  decision  in  Be  The  London  and  General  Bank 
Limited  (ubi  tup.).  I  cannot  see  any  substantial 
distinction  between  the  articles  with  regard^to 
auditors  that  were  made  compulsory  on  the  com- 
pany by  the  Act  of  1879  and  the  present  case ; 
and  although  in  the  articles  of  association  there, 
there  were  minor  differences  I  do  not  think  they 
are  sufficient  to  differentiate  the  two  cases,  and 
we  are  bound  loyally  to  follow  the  case  of  Be  The 
London  and  General  Bank  Limited.  I  give  no 
opinion  one  way  or  the  other  whether  in  support 
of  or  against  the  general  question ;  and  especially 
I  give  no  kind  of  opinion,  I  do  not  think  I  ought 
to,  with  regard  to  other  questions  which  are  raised 
in  the  judgment  of  WiUiams,  J.,  which  might 
seem  to  have  a  more  general  effect  than  the 
decision  in  the  case  of  Be  The  London  and  General 
Bank  Limited. 

Solicitors  for  the  auditors,  Collyer-Bristote, 
Bussell,  Hill,  and  Co. 

Solicitors  for  the  official  receiver  and  liquidator. 
Bobbins,  Billing,  and  Co. 


Nov.  18  and  19. 

(Before  Lord  Hekschell,  and  Smith  and 
RiGBT,  L.JJ.) 
John    Harper    and    Co.    Limited    r.    The 
Weight  and  Butler  Lamp  Manufactur- 
ing Company  Limited,  (a) 

APPEAL     FROM   THE   CHANCERY   DIVISION. 

Design  —  Copyright  —  Lafringement  —  Patents, 
Designs,  and  Trade  Marks  Act  1883  (46  &  47 

(a)  Reported  bj  E.  A.  Scbatchlit,  £*q.,  Burlater-»t-L«v. 


Viet.  c.  57),  St.  61,  52,  58,  eO— Designs  Bales 
1890,  r.  9. 

The  plaintiffs  were  the  registered  proprietors  of 
two  designs  for  upright  hexagonal  oil  stoves, 
consisting  of  a  church  window  of  a  particular 
style  of  arehiteeture,  with  tracery  above  and 
belou).  The  defendants  sold  similar  stoves,  and 
adopted  the  design  of  a  church  trindow  of  a 
different  style  of  architecture,  with  tracery  above 
and  below,  but  the  tracery  was  different  in- 
character. 

Held,  that  the  defendants'  design  was  an  "  obvious 
imitiUion "  of  the  plaintiffs'  designs  vrithin  the 
meaning  of  sect.  58  of  the  Patents,  Ac,  Act  1883 ; 
that,  although  thefe  were  differences  in  details, 
yet  in  aU  essential  features  their  designs  were 
alike;  and  that  in  those  essential  features  the 
plainiiffs'  designs  were  dissimilar  to  all  previous 
designs  for  oil  stoves. 

The  Hecla  Foundry  Company  v.  Walker,  Hunter, 
and  Co.  (61  L.  T.  Bep.  738  ,•  14  App.  Cos.  550) 
applied. 

Decision  of  Kekewieh,  J.  (ante,  p.  336)  reversed. 

The  insertion  of  the  words  "pattern,  shape,  or 
eonjiguraiion "  in  the  application  for  the  regis- 
tration of  a  design,  as  required  by  rule  9  of  the 
Designs  Rules  1890,  does  not  prevent  the  regis- 
tration from  being  a  registration  of  the  design 
as  a  whole. 

A  person  who  has  registered  a  design  is  not 
deprived  of  his  right  to  protection  merely  because 
he  has,  without  fraudulent  intent,  put  on  articles 
that  he  sells  registered  numbers  which  ought  tiot 
to  be  there. 

Where  variations  in  a  registered  design  are  im- 
material andnot  improvements  nor  advantageous, 
and  do  not  make  a  wholly  new  and  deetrable 
design,  anyone  desiring  to  manufaeture  the 
article  represented  can,  as  soon  as  the  original 
registration  term  expires,  exactly  copy  what  was 
originally  registered,  provided  that  he  avoids 
those  variations. 

The  plaintiffs  were  the  proprietors  of  are^stered 
design  for  an  oil  stove  sold  by  them  under  the 
name  of  the  "Cathedral  Stove."  The  design 
consisted  of  a  church  window,  with  tracery  above 
and  below,  and  was  applied  to  the  sides  of  an 
upright  hexagonal  frame  or  case  made  in  some  kind 
of  metal,  and  containing  an  oil  lamp  for  heating 
purposes.  The  plaintiffs  were  also  the  registered 
proprietors  of  a  similar  design,  which  was  in  the 
nature  of  an  improvement  on  the  design  last 
mentioned. 

The  defendants  sold  oil  stoves  of  hexagonal  sluq)e. 
to  which  they  applied  a  similar  design  of  a  church 
window,  with  tracery  above  and  below.  The 
window  in  the  defendants'  stove  was  of  a  different 
character  and  style  of  architecture  from  that  of 
the  plaintiffs'  stove,  and  the  tracery  above  and 
below  was  different ;  but  the  two  stoves  necessarily 
bore  a  resemblance  to  each  other,  inasmuch  as 
they  were  both  upright,  both  hexagonal,  and  both 
presented  to  the  eye  the  representation  of  a> 
church  window  as  being  the  most  distinguishing 
feature  in  their  ornamentation. 

The  plaintiffs  brought  this  action  claiming  an 
injunction  to  restrain  the  defendants  from  mann- 
facturing,  selling,  offering  for  sale,  or  in  any 
manner  dealing  with,  stoves  to  which  either  of 
the  plaintiffs'  registered  designs,  or  any  part 
ther^,  or  any  obvious  or  cowurable  imitation 
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thereof,  had  been  applied,  and  from  infringing 
the  rights  of  the  plaintiffs  in  their  said  designs. 
They  also  clailaed  damages,  or,  at'  the  plaintiffs' 
option,  an  account  of  profits. 

By  their  statement  of  defence  the  defendants 
alleged  {inter  alia)  that  the  plaintiffs  not  only 
sold  stove  frames  made  according  to  the  drawing 
deposited  on  the  registration  of  the  fii-st  design 
and  marked  with  the  registered  number,  but  also 
sold  stove  frames  differing  in  some  particulars 
from  that  drawing,  and  marked  on  sacli  parts  of 
the  stove  frames  as  agreed  with  the  di-awing, 
with  the  registered  number,  and  on  other  parts 
thereof,  with  three  other  nambei-s,  which  three 
numbers  were  the  numbers  of  alleged  designs 
registered  in  the  names  of  the  plaintiffs ;  and  that 
the  marking  of  the  stoves  was  calculated  to  mis- 
lead the  public,  and  was  not  a  proper  compliance 
with  the  provisions  of  the  Patents,  &c.  Act  1883. 

According  to  the  evidence  the  design  of  the 
defendants  was  executed  for  them  by  a  person 
who  was  shown  one  of  the  plaintiffs'  stoves,  but 
was  instructed  to  make  an  original  design  for  a 
similar  article. 

On  the  2nd  July  1895  the  action  came  on  for 
trial  before  Kekewich,  J„  when  his  Lordship 
decided  {ante,  p.  336)  that  only  the  actual  design, 
and  not  the  idea,  was  protected  by  registration ; 
and  that,  as  the  defendants'  design  was  essentially 
different  from  those  of  the  plaintiffs,  the  action 
&iled. 

From  that  decision  the  plaintiffs  now  appealed. 

Boutfieli,  Q.C.  and  Warrington,  Q.C.  (with 
them  J.  H.  Fisher  and  Slater)  for  the  appeUiants. 
— The  defendants  have  appropriated  the  designs 
of  the  plaintiffs,  and  the  ddKndants'  design  is  a 
"  fraudulent  or  obvious  imitation "  of  the  plain- 
tiffs', within  the  meaning  of  sect.  58  of  the  Patents, 
Designs,  and  Trade  Marks  Act  1883.  The  ques- 
tion mast  be  tested  by  the  eye,  and  when  the 
plaintiffs'  and  the  defendants  stoves  are  com- 
pared, and  the  points  of  resemblance  are  observed, 
namely,  the  church  window  on  both  with  tracery 
above  and  below,  the  upright  hexagonal  shape, 
and  the  shape  of  the  cover  with  the  knob  at  the 
top,  it  is  apparent  that  the  distinguishing  features 
of  the  plaintiffs'  designs  have  been  adopted  by 
the  defendants : 

Hecla  Foundry  Com}iany  v.  Walker,  Hunter,  and 
Co.,  61  L.  T.  Sep.  738 ;  14  App.  Cas.  550. 

The  defendants'  design  may  not  be  a  copy  of  the 
plaintiffs',  but  it  is  an  imitation.  It  need  not, 
however,  be  a  copy ;  it  need  only  be  an  imitation 
■"  fraudulent" or  "  obvious  "  to  bring  it  within  the 
section.  But  since  it  is  proved  tb^t  the  defen- 
dants had  the  plaintiffs'  design  befoi-e  them  and 
directed  their  designer  to  imitate  it,  there  can  be 
no  doubt  that  the  imitation  in  addition  to  being 
obvious  is  also  fraudulent.  The  onus  is,  there- 
fore, on  the  defendants  to  show  that  their  design 
is  not  an  infringement  of  the  plaintiffs'  under 
sect.  58  of  the  Act : 

Grafton  v.  Watson,  51  L.  T.  Rep.  141. 
Marten,  Q.C.  and  Moulton,  Q.C.  (with  them 
W.  K.  LaiDstm)  for  the  respondents. — First,  we  say 
that  there  has  been  no  infringement  by  the  defen- 
dants of  the  plaintiffs'  designs.  The  differences 
between  the  defendants'  design  and  those  of  the 
plaintiffs  are  very  conspicuous.  The  varieties  in 
the  tracery  and  other  parts  are  quite  apparent 
when  the  stoves  are  lighted  in  the  way  that  they 


are  intended  to  be  used.  Then  we  say  that  the 
plaintiffs  have  claimed  the  shape  of  their  designs 
independently  of  the  pattern.  The  registration 
is  therefore  invalid : 

Desigiw  Boles  1890,  r.  9  ; 

Patents,  &o..  Act  1883,  seot.  GO. 

[Lord  Hekschell. — The  plaintiffs  have  claimed 
Lhe  whole ;  but  to  my  mind  it  is  immaterial  here- 
whether  they  have  claimed  the  shape  separately 
or  in  combination.  They  certainly  claimed  the 
totality ;  whether  also  the  separate  parts,  does  not 
seem  important  in  the  present  case.  J  Thirdly,  the 
conduct  of  the  plaintiffs  in  i-espect  of  their 
registi-ation  disentitles  them  to  relief.  The>  mark- 
ing of  the  articles  is  incorrect.  The  plaintifEs 
have  made  stoves  marked  with  four  numbers.  The 
marking  is  calculated  to  deceive  the  public,  lead- 
ing them  to  suppose  that  that  is  registered  which 
is  not  registerea :  (Patents,  &o..  Act  1883,  sects. 
51,  52.)  LastJy,  having  regard  to  the  eustenoe 
of  the  plaintiffs'  first  design,  the  registration  of 
their  second  design  can  only  be  maintained  in 
respect  of  the  details  of  the  modification.  Those 
details  are  not  the  same  in  the  defendants'  design 
as  they  are  in  the  plaintiffs'.  [Lord  Hebbcheli.. 
— Knowledge  common  to  the  trade  must  be  taken 
into  consideration.]  We  submit  that  that  is  not 
so,  for  in  the  interpretation  of  letters  patent  and 
also  of  designs  the  right  is  to  that  which  °  is 
registered : 

Clark  V.  Adie,  3C  L.  T.  Bep.  923  ;  2  App.  Oas.  315. 

The  court  must,  from  that  which  is  registered,  be 
able  to  ascertain  what  the  person  has  who  has 
registered.  The  Act  does  not  contemplate  know- 
ledge by  the  public  of  designs  previously  regis- 
tered. The  public  have  no  access  to  the  ^^gister 
of  designs.  They  are  warned  that  something  is 
registered.  They  are  not  able,  therefore,  to  see 
wl^t  there  is  to  avoid. 

Bouafield,  Q.C.  replied,  at  the  desire  of  the 
Court,  on  the  last  point  only. 

Lord  Hebschell. — ^In  this  case  the  plaintiffs 
bring  an  action  against  the  defendants  alleging 
that  they  have  infringed  two  designs  which  tney, 
the  plaintiffs,  registered.  I  will  deal  with  the  two 
designs  separately.  The  first  design  was  regis- 
tered in  April  1891.  The  registration  was  accom- 
panied by  a  photograph  showing  a  stove  such  as 
the  plaintiffs  have  smce  sold,  and  which  they 
allege  the  defendants  have  copied.  I  leave  till  a 
later  stage  the  questions  raised  with  regard  to  the 
form  of  the  registration  beyond  saying  this,  that 
whatever  else  is  covered  by  that  registration  it 
appears  to  me  that  the  dengn  is  covei^d ;  that 
is  to  say,  the  design  as  a  whole  as  shown  by  that 
photograph.  The  defendants,  in  the  season  sub- 
sequent to  the  plaintiffs  bringing  this  stove  before 
the  public,  brought  out  a  stove  of  which  the 
plaintiffs  complain  as  an  infringement  of  that 
hrst  registered  design.  At  the  trial  the  learned 
judge  at  the  close  of  the  plaintiffs'  case  came  to 
the  conclusion  that  there  was  no  infringement, 
and  gave  judgment  for  the  defendants.  The 
defendants'  case,  therefore,  was  not  gone  into. 
Bat  inasmuch  as  it  eeemed  to  the  interest  of  all 
parties  expedient,  if  we  thought  that  there  was  an 
infringement  shown  by  the  plaintiffs'  case,  that 
the  whole  case  should  be  disposed  of  here,  we 
permitted  the  defendants'  counsel  to  state  all  the 
facts  which  they  could  have  proved  if  the  defen- 
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dants'  case  had  been  heard  by  the  learned  judge 
in  the  court  below.  And  those  facts  oeing 
admitted  by  the  cotmsel  for  the  plaintiffs,  we 
have  now  the  whole  case  before  ns,  and  therefore  we 
are  able  to  deal  with  it  without  sending  it  down 
for  a  new  trial.  The  learned  judge  thought  that 
the  plaintiffs  had  not  proved  an  infringement  by 
the  defendants  of  their  design.  ISow,  how  is  a 
question  of  that  sort  to  be  tested  P  That  point 
was  dealt  with  in  the  House  of  Lords  in  the  case 
of  The  Hecla  Foundry  Company  v.  Walter,  Hunter, 
and  Co.  (61  L.  T.  Eep.  738,  at  p.  739 ;  14  App.  Cas. 
550,  at  p.  555).  I  will  read  a  passage  from  the 
opinion  which  I  expressed  to  the  House  of  Lords 
in  that  case :  "  It  seems  to  me  therefore  that  the 
eye  must  be  the  judge  in  such  a  case  as  this,  and 
hat  the  question  must  be  determined  by  placing 
the  designs  side  by  side  and  asking  whether  they 
are  the  same,  or  whether  the  one  is  an  obvious 
imitation  of  the  other.  I  onght,  perhaps,  to 
qualify  this  by  saying  that,  as  a  design  to  be 
registered  must  by  sect.  47  be  a  'new  or  original 
design,  not  previously  published  in  the  United 
Kingdom ,'  one  may  be  entitled  to  take  into  account 
the  state  of  knowledge  at  the  time  of  registration, 
and  in  what  respects  the  design  was  new  or 
original,  when  considering  whether  any  variations 
from  the  registered  design  which  appear  in  the 
alleged  infringement  are  substantial  or  material." 
Now,  here  the  two  designs  have  been  placed 
side  by  side ;  the  eye  has  been  left  to  indge. 
The  impression  produced  upon  all  the  members 
of  the  conrt  has  been  this,  that  the  one 
design  is  an  "  obvious  imitation  "  of  the  other ; 
that  in  all  their  essential  features  they  are  alike ; 
and  that  in  these  essential  features  they  both  of 
them  differ  from  anything  that  had  been  pre- 
viously known.  Better  proof  than  that,  that 
the  one  design  is  an  obvious  imitation  of  the 
other,  it  seems  to  me  it  would  be  impossible  to 
give.  On  what  ground  do  the  defendants  say 
that  the  one  is  not  an  obvious  imitation  of  the 
other  P  They  point  to  the  different  details,  the 
different  parts  of  the  design,  and  they  show  in 
each  part  of  the  design  differences  of  detail. 
They  undoubtedly  show  that ;  but  to  my  mind 
that  has  no  bearing  upon  the  question  whether 
the  one  is  or  is  not  an  obvious  imitation  of  the 
other.  Yon  may  produce  precisely  the  same 
design  in  all  its  essential  features  though  you 
make  differences  in  all,  or  almost  all,  its  details. 
Now,  what  are  the  essential  features  of  the 
design  P  It  is  always  difficult  to  give  reasons  in 
a  case  of  this  sort  l>eyond  saying,  "  I  look  at  the 
two,  and  the  one  seems  to  be  an  obvious  imitation 
of  .the  other."  But  I  will  endeavour,  so  far  as  I 
ean,  to  do  so.  The  general  features  of  the  plain- 
tiffs' design  are  these :  Supported  upon  feet  above 
which  is  a  base  sloping  upwards,  there  is  a  stove, 
hexagonal  in  form,  with  open  iron  tracery  to  a 
height  of  about  a  fourth,  or  something  less  than 
a  fourth,  of  the  total  height  of  the  stove.  Above 
that  there  is  a  Gothic  window,  and  above  that 
again  tracery  con^esponding  to  tl\at  which  is 
below  the  window.  Then  there  is  a  projecting 
cornice,  with  the  six  nides  of  the  cover  sloping 
upwards  to  an  apex  surmounted  by  a  knob  with  a 
brass  ball  at  the  top.  That  would  perhaps  be 
a  tolerably  adequate  description,  I  should  say,  of 
the  design  of  the  plaintiffs'  stove.  Now,  the 
whole  description  that  I  have  g^ven  would  be 
equally  applicable  to  the  defendants'  stove,  aiid  it 


would  be  inapplicable  to  any  form  of  stove  pre- 
vionsly  known.^  That  seems  to  m^  to  go  a  long- 
way  to  show  that  the  one  is  an  obvious  imitation 
of  the  other.  If  anyone,  ha\'ing  seen  the  plain- 
tiffs' stove,  had  described  its  general  features  to  a. 
tradesman,  and  had  asked  to  be  supplied  with 
such  a  stove,  the  tradesman,  if  in  possession  of 
one  of  the  defendants'  stoves,  would  have  supplied 
that  stove,  and  it  would  have  been  recognised  aa^ 
answering  the  description  of  the  stove  ordered. 
Yet  when  you  come  to  look  at  the  kind  of  oi-na- 
mentation,  and  even  to  a  certain  extent  in  some- 
respects  to  the  form  also,  you  can  point  to  notable- 
differences  when  the  two  axe  placed  side  by  side- 
The  cover  of  the  plaintiffs'  stove  is  concave; 
there  is  a  convexity  about  the  cover  of  the  defen- 
dants.' But  all  these  differences  in  detail  do  not 
prevent  the  two  designs  from  being  essentially 
the  same.  That  is  the  conclusion  at  which  I 
should  arrive  seeing  the  two  designs  side  by  side, 
and  knowing  nothing  of  the  history  of  the  case- 
But  what  is  the  e-vidence  P  It  appears  that  ,the 
defendants  employed  a  designer,  and  after  putting- 
him  in  possession  of  the  plaintiffs'  stove  instruc- 
tions were  given  to  him  to  make  an  original  design 
for  a  similar  article.  Now,  what  was  the  meaning- 
of  that  P  In  what  respect  was  it  to  be  a  similar- 
article  P  It  was  to  be  a  stove  P  That  could  not 
be  the  meaning  of  it.  There  were  many  stoves. 
It  could  not  merely  mean  that  it  was  to  be  aa 
hexagonal  stove,  because  the  defendants  could 
have  told  their  desi^er  to  make  an  hexagonal 
stove  of  a  certain  height  without  ever  sho-wing 
him  or  calling  his  attention  to  the  plaintiffs'.  It 
could  not  be  merely  that  it  was  to  have  some  open 
iron  tracery  about  it,  because  instructions  for  aa 
hexagonal  stove  -with  iron  tracery  and  of  a  certain 
height  would  have  been  enough.  What  was  the 
meaning  of  giving  him  the  plaintiffs'  stove  and 
telling  him  to  make  a  similar  article  P  Why,  that 
the  stove  was  to  be  similar  in  its  essential  features 
and  in  that  which  made  it  attractive  to  the  public, 
and  in  that  which  made  it  a  good  article  of  com- 
merce. But  it  -was  to  be  original  in  desi^ ;  that 
is  to  say,  the  defendants,  although  manumcturing 
an  article  which  would  appear  to  the  public  to  bo 
like  the  plaintiffs'  stove,  were  to  be  able  to 
point  to  originality  in  all  its  details.  A  clearer 
direction  to  a  designer  to  make  an  obvious  imita- 
tion it  seems  to  me  it  would  be  difficult  to  find. 
That  is  what  I  understand  the  instructions  to 
have  been,  and  that  is  what  the  designer  under- 
stood the  instructions  to  be.  It  seems  to  me  he 
followed  out  his  instructions  extremely  weU. 
Therefore  we  are  not  here  left  to  the  mere  judg- 
ment of  the  eye.  The  history  of  the  case  ^ows 
that  what  was  intended  is  what  has  been  pro- 
duced. I  can  entertain  no  doubt,  therefore,  that 
in  this  case  one  of  these  is  an  obvious  imitation 
of  the  other.  I  think  that  the  learned  judge  in 
the  court  below  erred  in  considering  too  much 
the  details  as  essentials  of  the  design.  The 
designs  may  be  the  same  although  the  details 
largely  differ.  He  pointed  out  that,  although  in 
each  case  thei-e  was  a  cathedral  -window,  it  was  a 
cathedral  window  of  a  different  order  of  architec- 
ture in  the  two.  No  doubt,  if  the  whole  point  of 
the  design  had  consisted  merely  in  a  cathedral 
■window  of  a  particular  style  oi  architecture,  it 
would  have  been  an  answer  to  say,  "  I  have  made 
a  cathedral  window  of  a  different  kind ;  therefore 
my  design  is  not  the  same  as  yours."    Bat  the 
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desi^  consists  of  the  whole  thing,  in  the  pro- 
portion of  the  parts,  the  relation  in  height  of  the 
lower  tracery  to  the  window,  and  of  the  upper 
tracery  to  the  window,  and  in  the  foiTu  of  the  lid. 
All  these  matters  together  make  the  design,  and 
l>eing  able  to  point  to  a  particular  part  or  parts 
and  show  that  the  differences  are  manifest  does 
not  answer  the  allegation  that  the  one  design  is 
the  same  as  the  other.    The  leained  judge  in  the 
oourt  below  said  that  thei-e  was  originality  in  the 
pluntifEs'  idea  of  putting  in  a  cathedral  window. 
He  added,  however,  that  "  the  plaintiffs  unfortu- 
nately have  lost  the  benefit  of  their  original  idea ; 
but  they  have  lost  it  through  another  design 
which  is  original,  except  in  so  far  as  the  idea  was 
bon-owed  from  their  design."    But,  if  that  which 
-was  certainly  a  part  at  least  of  the  originality  of 
their  idea  was  copied  from  them,  then  it  is  difficult 
to    see    how    the    second    can    be   an    original 
desien.    The  truth  is  that  the  defendants  took 
all  the  essential  elements  of  the  plaintifFs'  design. 
The  learned   counsel  for    the    defendants  have 
-contended  that,  even  if  the  conclusion  be  arrived 
at  that  the  defendants'  design  as  a  whole  was  an 
infringement  of  the  plaintiffs',  yet  the  plaintiffs 
cannot  succeed  on  several  grounds.    First  it  is 
«aid  that,  when   the    plaintiffs  registered  their 
design,  they  registered  it  with  a  statement  of  the 
nature  of  the  design  as  applicable  for  the  patteiTi 
and  for  the  shape  and  configuration ;  and  that, 
therefore,  they  claimed  it  for  each  of  those  apart 
from  the  other.    The  defendants  contend  that,  if 
you  take  the  shape,  there  is  not  sufficient  origin- 
ality about  the  shape  to  make  it  a  good  design  or 
a  new  design  for  the  shape  alone ;  and  that,  there- 
fore, the  registration  is  bad  and  the  plaintiffs 
hare  no  rights.    The  Rules  of  1890,  relating  to 
the  registration  of  designs,  contain  a  rule  (rote  9) 
which  prescribes  that  tnei-e  shall  be  a  statement 
of  the  nature  of  the   design   accompanying  the 
application  for  the  registration  of  the  design, 
■whether  it  is  applicable  for  pattern,  shape,  or 
configuration.    That  rule  makes  it  essential  fcr 
the  person  claiming  the  design  to  distinguish  be- 
tween those  several  tbines  named  in  the  rule,  and 
to  show  for  which  of  them  he  makes  his  claim. 
Well,  the  rule  is  not  a  very  intelligible  one.    The 
thing  to  be  registered  is  the  design,  which,  of 
course,  is  speaking  of  the  design  as  a  totality. 
Then  the  applicant  is  to  state  the  nature  of  the 
design,  whether  applicable  for  shape,  pattern,  or 
conhguration.    That  is  not  very  intelligible.    It 
would  be  intelligible  if   the  rule  said  that  the 
applicant  shall  state  whether  what  ho  claims  as 
novel  is  shape,  pattern,  or  configuration.    But  the 
language  used — whether  the  design  is  applicable 
for  either  one  or  other  of  those  things — according 
to  its  literal  interpretation  is  certainly  not  very 
intelligible.    But  I  do  not  in  the  present  case 
intend  to    decide   whether  this   amounts    to   a 
separate  claim  by  the  plaintiffs  for  the  pattern, 
and  for  the  shape,  and  for  the  configuration.    It 
18  unnecessary  to  decide  it.    It  might  have  been 
necessary  if  the  infringement  had  been  something 
different  from  what  it  is.    Whether  the  plaintiffs 
clium  these  several  parts  or  not  they  claim  the 
whole — they  claim  the  design.      Whether  the 
insertion  of  those  words  which  the  rule  requires  to 
be  inserted  has  the  effect  contended  for  I  do  not 
know,  and  I  do  not  propose  to  say.    It  is  un- 
necessary to  say  so  here.     But  whatever  they 
mean,  they  do  not  to  my  mind  prevent  the  regis- 


tration from  being  a  registration  of  the  design  as 
a  whole.    What  is  registered  is  the  design,  and 
there  is  no  difficulty  here  to  my  mind  in  deter- 
mining what  the    design  registered  was.     That 
design,  I  think,  has  been  obviously  imitated  by 
the  defendants.     Therefore,  I  do  not  say  more 
upon  that  point.    Then  it  is  said  that  the  plain- 
tiffs are  disentitled  to  relief,  because  they  have 
misled  the  public.      It   is   said  that,  they  have 
obtained  registration  for  their  handles  to    the 
stove,  and  for  a  cover  to  the  stove — a  particular 
pattern  of  ornamentation  of  the  cover — and  that 
they  have  first  of  all  on  stoves  which  they  have 
sold  put  the  registered  number  of  the  original 
design,  and  also  put  the  registered  number  of  the 
designs  which  they   registei-ed  subsequently   as 
apphcable  to  particular  parts  of  the  stove.    It  is 
said  that  that  was  misleading,  and  that  the  public 
would  not  know  to  what  those  numbers  referred ; 
and  if  the  lid  was  a  new    registered    lid,  then 
they  ought  not  to  have  put  on  tue  number  of  the 
original  design,  because  that  was  a  different  design. 
Now  there  is  nothing  in  the  Act  of  Parliament 
which  deprives  a  person  who  has  registered  a 
design  of  his  right  to  protection,  and  to  prevent 
infringement  of  it  if  he  puts  on  ai-ticles  that  he 
sells  registered  numbers  which  ought  not  to  he 
thei-e.    If  he  sells  without  putting  the  registered 
number  on  a  design  which  is  within  his  registra- 
tion, then  no  doubt  he  loses  his  protection,  and  it 
may  sometimes  be  a  difficult  question  to  know 
exactly  what  numbera  he  ought  to  put  on,  and  on 
what  parts  of  the  articles  sold.    It  is  only  natural 
that  a  person  who  has  registered  designs  should 
err  on  the  side  of  caution,  because  if  he  does  not 
put   the  number   there  he    certainly  loses    his 
rights.    But  there  is  no  clause  in  the  Act  of 
Parliament  which  deprives  him  of  his  riehts  if  he 
mistakenly  puts  numbers  on  the  articles  which 
he  sells  which  have  no  business  there.    Now,  what 
might  be  the  case  if  a  person  were  fraudulently 
to  put  numbers  on  with'  a  view  to  misleading  the 
public  it  is  unnecessary  to  say.    But  it  appears  to 
me  to  be  a  most  hopeless  contention  to  suggest 
that  a  person  ownine  registered  designs,  who  in 
the  course  of  his  business  may  sell  some  articles 
bearins;  reeistei-ed    numbers    which   should  not 
be  there,  thereby,  without  any  such  provision  in 
the  Act  of   Parliament,  loses  his  rights  as   a 
registei'ed  propxietor.    If  the  courts  were  so  to 
hold  they  would  be  making  the  law ;  they  would 
not  be  interpreting  it.    There  is  no  authority  for 
making  it  the  law,  and  it  seems  to  me  that  it 
would  DO  a  very  bad  and  very  senseless  law,  and 
one  tolerably  certain  in  some  cases  to  work  great 
injustice.     Therefore  I   have  no  disposition  to 
make  any  such  law,  even  if  I  felt  myself  entitled 
so  to  do.    The  whole  of  these  matters  were  quite 
unconnected  with  the  defendants  or  their  infringe- 
ment, and  aro  as  straws  seized  by  a  di'owning 
man  to  save  himself  if  he  can,  and  have  about 
the  same  value  as  straws  have  for  that  purpose. 
I  think  that  that  disposes  of  the  whole  of  the 
arguments  addressed  to  us  upon  the  first  claim  in 
respect  of  the  first  infringement.     Then  what 
happened  was  this :    The  plaintiffs  made  what 
they  considered    an    improved  design.     It  had 
many  of  the  essential  features  of  their  first  design, 
but  they  considered  it  an  improvement.    In  it  the 
stove  had  an  extended  base,  and  was  considered 
by  the  plaintiffs  to  be  in  that  respect  advan- 
tageous.    The    year    after    the    plaintiffs    had 
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brought  out  their  new  deai^,  and  had  placed 
their  new  stove  made  according  to  that  design 
upon  the  market,  the  defendants  brought  out  a 
cathedral  stove  with  all  the  upper  part  of  it,  and 
with  all  the  substantial  featui-es  which  existed  in 
the  plaintiffs'  original  stove,  and  with  the 
extended  base.  Now  the  argument  is,  that  although 
the  def^idants'  stove  may  be  an  infringement  of 
the  pliuntiffs'  first  registered  design  because  it  con- 
tains its  essential  features,  yet  it  is  not  an  infringe- 
ment of  the  plaintiffs'  second  registered  design. 
It  is  said  that  the  second  registered  design,  having 
regard  to  the  existence  of  the  first,  can  only  be 
maintained  in  respect  of  the  details  of  the  modi- 
fication, and  that  the  details  of  the  modification 
are  not  the  same  in  the  defendants'  as  they  are  in 
the  plaintiffs'.  If  that  could  be  made  out  it 
might  well  be  a  good  defence.  First  of  all,  was 
there  anything  to  prevent  the  plaintiffs  from 
obtaining  protection  for  their  second  as  a  new  and 
original  design  ?  I  cannot  see  that  there  was. 
It  18  a  new  design.  It  is  not  a  design  identical 
with  the  design  ^ready  registered.  No  doubt  it 
is  largely  founded  upon  it.  That  is  admitted. 
It  professes  to  be  largely  founded  upon  it.  But 
TOVL  may  have  a  new  design,  though  the  design  is 
ounded  upon  one  which  you  have  previously 
'egistered.  Nothing  has  been  produced  which  to 
.  ny  mind  shows  that  there  was  such  a  common 
knowledge  before  the  date  of  the  second  registra- 
tion as  to  prevent  that  design  then  registered 
from  being  a  new  and  original  design.  Then  have 
the  defendants  infringed  r  Now  I  quite  agree  that 
on  this  part  of  the  case  the  matter  is  not  so  clear 
as  to  my  mind  it  is  on  the  question  of  what  I  will 
call  the  first  infringement.  There  is  more  to  be 
said,  but  still  applying  the  test  which  has  been 
applied  in  previous  cases  as  the  proper  test, 
I  own  it  appears  to  me  that  the  design 
complained  of,  the  defendants'  design,  is  an 
obvious  imitation  of  the  plaintiffs'.  Now  the 
defendants  might  have  enlarged  the  base  of  a  stove 
without  infringing  the  plaintiffs'  design.  There  is 
a  multitude  of  ways  in  which  it  might  be  done ; 
but  whether  they  would  be  appropriate,  whether 
they  would  be  good  designs,  whether  they  would 
make  a  design  which  as  a  whole  was  effective, 
would  depend  upon  the  way  in  which  this  was 
done.  Now  the  scheme  or  idea  of  the  plaintiffs' 
modification  which  they  registered  was  to  provide 
this  enlarged  base  by  a  sloping  projection  imme- 
diately under  the  windows  which  formed  the 
feature  of  the  stove — making,  as  Mr.  Bousfield 
has  said,  something  that  may  lie  called  a  window- 
sill — and  then  from  that  point  having  the  sides  of 
the  stove  again  perpendicular  and  oringing  the 
line  and  making  the  continuity  between  the  line 
at  each  comer  of  the  hexagonal,  and  a  line  as 
found  again  below  this  window-aill.  It  is  di£Scult 
to  describe  the  thing,  but  that  one  may  call  the 
general  features  of  their  design.  Now  the  same 
features  are  found  in  the  defendants'  design. 
There  might  be  hundreds  of  ways  in  which  you 
might  make  an  enlarged  base  without  infringing 
that,  and  very  possibly  no  other  way  would  have 
produced  the  same  general  and  pleasing  effect. 
If  I  look  at  these  two  side  by  side  it  seems  to  me 
that  the  same  essence  of  the  design  is  to  be 
found  in  each  of  the  two.  Therefore  I  come  to 
the  conclusion  that  a  case  is  made  out  as 
ragards  the  second  infringement  claimed  as  well 
as  the  first.      Mr.  Moulton  suggested  it  would 


be  very  hard  on  the  public  that  a  person  who  had 
registei-ed  a  design  could,  by  insignificant  varia- 
tions, registered  from  time  to  time,  extend  the 
term  for  which  he  obtained  protection.  What 
seems  to  nie  to  be  the  complete  fallacy  in  the 
argument  is.  that  it  does  not  extend  the  term,  but 
as  soon  as  the  original  registration  expires  every- 
body  can  exactly,  copy  what  was  originally  regis- 
tered. If  those  variations  are  immaterial,  and 
not  improvemente,  and  not  advantageous,  and  do 
not  make  a  wholly  new  and  desirable  design,  any- 
body desiring  to  manufactni'e  the  article  repi^e- 
sented  has  only  to  avoid  those  variations.  He  is 
at  full  liberty  to  make  use  of  the  original  design 
as  he  pleases.  Therafore  I  cannot  see  that  the 
public  is  in  the  slightest  degree  affected  if  those 
alterations  and  modifications  are  immaterial, 
slight,  and  unimpoi-tant,  and  do  not  make  the 
thing  as  a  whole  a  desirable  thing,  which  the 
public  will  seek  to  become  the  owners  of.  If  they 
do,  what  better  pi-oof  can  you  have,  that  it  was  a 
new  and  original  design  which  the  person  design- 
ing ought  to  be  entitled  to  have  the  benefit  of  'f 
In  the  present  case  there  has  been  nothing  to 
show  that  enlarged  bases  fur  stoves  anything  like 
either  those  of  the  plaintiffs  or  the  defendants  had 
been  before  the  public  previously.  The  plaintiffs 
follow  their  introduction  to  public  notice  of  their 
first  design  by  a  second.  The  following  year  the 
defendants  introduce  their  second  design,  the 
first  being  copied  from  the  plaintiffs',  and  bearing 
a  strong  resemblance  to  it.  Now  that  seems  to 
me  certainly  to  assist  the  conclusion  which  I 
should  arrive  at  independently,  that  there  was  a 
novelty  in  the  plaintiffs'  second  design — in  that 
modification  something  which  made  Uie  thing  a& 
a  whole  a  desirable  design — and  that  the  defen- 
dants, seeing  that,  sought  to  put  before  the  publio 
something  which  they  might  sell  whioh  contused 
the  essential  features  of  the  plaintiffs'  second 
design.  For  these  reasons  I  think  that  the  case 
is  made  out  as  regards  the  second  design  as  well 
as  the  first.  I  think,  therefore,  that  the  judgment 
of  the  learned  judge  in  the  court  below  must  be 
reversed,  and  that  judgment  must  be  entered  for 
the  plaintiffs  in  the  action,  with  an  injunction  in 
the  usual  terms,  and  the  usual  inquiry  as  to 
damages.  There  will  also  be  an  order  for 
delivery  up  or  destruction  as  is  usual  in  these 
cases.  The  defendante  must,  of  course,  pay 
the  costs  of  the  action  and  the  coste  of  this 
appeal. 

Smith,  L.J. — The  plaintiffs  in  this  action  are 
a  company  limited,  and  they  are  proprietors 
of  two  registered  designs,  one  registered  in. 
April  1891,  and  the  other  in  June  1«92.  They 
biing  this  action  against  the  defendants  for 
having  infringed  those  registered  deoigns.  The 
case  came  on  for  trial  before  Kekewioh,  J.  when, 
having  heard  the  plaintiffs'  case,  he  arrived  at 
the  conclusion  that  they  had  made  out  no  in- 
fringement. Being  of  that  opinion  all  othei- 
matters  became  immaterial,  and  accordingly  the 
learned  judge  gave  judgment  for  the  defendants. 
The  plaintiffs  app^  to  this  court,  and  other 
mattere  have  been  argued  before  this  court,  w«* 
being  of  opinion  that,  if  we  came  to  the  conclusion, 
that  there  had  been  an  infringement,  we  could 
settle  those  other  matters  which  would,  I  under- 
stand, have  come  before  Kekewich,  J.  if  he  had. 
not  stopped  the  case  in  the  manner  in  which  he 
did.    Now,  the  points  seem  to  me  to  arise  in  thi& 
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order :  First,  the  plaintiffs  must  show,  as  regards 
both  their  registered  designs,  that  they  had  a  new 
and  original  design  which  had  not  previooslj 
been  registered,  and  ther  must  show  some  stib- 
etantial  novelty  in  the  design,  having  regard  to 
the  nature  of  the  article  itself.  Many  printed 
docnments  vere  put  in  in  this  court  for  the 
pnipose  of  showing  that  the  design  which  was 
roistered  in  April  1891  was  not  a  new  and 
original  design  because  of  matters  which  were 
wefl  known  to  the  trade  and  to  the  public  prior 
to  that  date.  Now,  in  my  opinion,  they  wholly 
failed  in  this.  Nothing  prior  to  April  1891  was 
shown  to  lead  the  court  to  the  conclusion  that 
any  store  similar  in  design  to  that  which  the 
plaintiffs  had  registered  in  April  1891  had  been 
in  vogue,  or  known  at  all;  and  therefore  that 
part  of  the  case  fails  for  the  defendants.  The 
next  point  which  arises  is  this :  The  defendants 
say  that  the  plaintiffs'  claim  is  bad  because  what 
they  claimed  in  their  application  for  registration 
was  in  respect  of  pattern,  ornament,  shape,  and 
configuration.  They  claimed  in  respect  of  each 
of  those  separately ;  they  did  not  claim  for  those 
collectively.  And  the  defendants  went  on  to  say 
that,  as  regards  shape,  that  would  be  a  bad  claim, 
because,  as  they  alleged,  a  similar  shape  for  an 
hexagonal  stove  standing  upright  was  known 
before-  But,  in  my  opinion,  whatever  this  claim 
may  embrace,  it  does  embrace  these  matters  col- 
lectively. The  plaintiffs'  claim  is  in  respect  of 
the  design,  and  they  claim  as  part  and  parcel  of 
that  design  the  pattern,  ornament,  shape,  and 
configuration.  The  word  "totality"  has  been 
used  moi-e  than  once  during  this  case.  I  adopt 
that  word.  The  plaintiffs  claim  the  design — the 
pattern,  ornamentation,  shape,  and  configuration 
— that  is  to  say,  the  totality  of  the  design. 
When  that  was  put  to  Mr.  Moulton,  because  he 
took  the  point  that  the  claim  was  for  separate 
and  distinct  matters,  and  not  for  a  totality,  he 
said :  "  If  that  is  the  view  of  the  construction 
which  is  to  be  put  upon  this  registration,  then  I 
have  nothing  to  say  as  regards  the  infringement 
of  the  registration  No.  1."  I  think  Mr.  Moulton 
was  wise  as  regai'ds  that.  Speaking  for  myself, 
I  never  saw  a  more  palpable  infringement 
than  between  those  two  stoves.  Speaking  for 
myself,  I  say  this — ^I  said  it  in  the  course  of 
the  arg^iment — that  if  I  went  into  a  shop  and  saw 
the  plaintiffs'  cathedral  stove  and  ordered  it,  and 
the  shopkeeper  sent  me  home  the  defendants',  I 
should  not  have  the  slightest  idea  that  I  had  not 
got  what  I  had  ordered.  At  a  distance  they  are 
entirely  similar.  One  is  an  obvious  imitation  of 
the  other.  But  I  agree  that,  if  they  are  brought 
into  close  proximity,  and  the  tracing  and  so  on 
are  pointed  out,  of  conrse  one  can  see  a  dis- 
similarity between  the  one  stove  and  the  other. 
Bnt  it  is  such  a  dissimilarity  that,  in  my  judg- 
ment, if  they  were  not  together  no  one  could 
carry  those  dissimilarities  in  his  mind.  Therefore 
to  say  that  one  is  not  an  infringement  of  the 
other  is  to  say  what,  in  my  judgment,  in  the  face 
of  the  facte  of  this  case,  is  not  the  tmth.  I 
desire  to  add  a  few  words  also  upon  a  matter 
which  has  been  touched  upon  by  Lord  Herschell. 
It  is  the  manner  in  which  the  defendante  set 
about  making  their  stove,  which  we  have  held  to 
be  an  infringement.  Mr.  Priest,  who  was  a 
witness,  who,  my  brother  Kekewich  remarked, 
gave  his  evidence  very  fairly,  said  this :   "  The 


defendants    brought  me   the    plaintiffs'  stove." 
What  did  they  do  that  for?    They  brought  or 
sent  to  him  the  plaintiffs'  stove.    The  witness 
proceeded  :  "  They  gave  me  instructions  to  make 
an  original  design  for  a  similar  ai-ticle,  and  to 
make  it  of  similar  size  to  the  plaintiffs',  and,  as 
I  understood,  it  was  to  have  the  same  number  of 
sides."    Pat  that  together,  and  ask  what  is  the 
meaning  of  that.    You  make  an  original  design. 
You  make  a  design  which  will  stand  attack,  but 
make  it  as  near  to  the  plaintiffs'  "  as  ever  you 
can."     That  is  the  meaning  of  that  order,  and  the 
result  of  Mr.  Priest's  work  is  that  we  have  these 
two  stoves  which  are  as  limilar  as  possible  to 
each  other,  except  in  some  parte  of  the  traceiy. 
That  the  one  is  a  mere  colourable  imitation  of 
the  other  I  have  not  the  slightest  doubt ;  there- 
fore it  seems  to  me  that,  as  regards  this  first 
registration  of  April  1891,   the   plaintiffs  have 
made  out  their  case.    Thei-e  was  a  point  taken 
about  the  plaintiffs  having  placed  some  numbers 
upon  some  other  stoves  which  they  subsequently 
made,  and  after  the  infringement  had  teken  place 
complained  of  in  this  action.    It  is  said  that  that 
was  not  right.    Lord  Herschell  has  dealt  with 
that  point.    He  himself  has  said  that  it  is  cateh- 
ing  at  a  straw.    I  qaite  agree  with  him  in  that. 
I  am  not  quite  clear  that  I  ever  grasped  the  point, 
because  I  do   not  think  any  point  in  substance 
existed  in  it  as  regards  the  defence  to  this  action. 
I  now  come  to  the  second  part  of  the  case,  and 
that  is  as  regards  tha  registration  in  June  1892. 
That  is  a  registration  for  an  improvement  upon 
the  original  registration  of  April  1891.    It  is  an 
improvement  on  the  plaintiffs'  original  registered 
design  applicable  for  pattern  and  shape.     Now  I 
understand  that  the   plaintiffs   wanted  a  stove 
which  would  carry  a  heavier  lamp,  and  therefore 
afford  a  better  heat.    They  wanted  the  stove  to 
be  enlarged,  and  therefore,  as  an  improvement 
upon  the  original  design,  the  plaintiffs  brought 
out  the  design  of  June  1892,  and  got  that  regis- 
tered as  an  improvement  upon  the  first.    It  is 
said   that    that   was    not    noviel.     I   think   that 
the  improvement  is   novel.    It  is    said   that  it 
is   only   an    enlargement   of   the   base   of   the 
original  design.    But,   as  was  pointed  out  by 
Mr.  Bousfield,  the  object  was  to  keep  the  same 
semblance  of  the  cathedral  stove  which  was  in 
the  design  of  April  1891,  and  not  to  depart  from 
that.    That  idea  was  adopted  of  enlai-ging  the 
base  in  the  manner  in  which  it  was  in  the  regis- 
tered design  in  June  1892.    I  think  that  there  was 
novelty,  and  I  think  that  it  is  a  good  registi-ation. 
Now  what  do  we  find  the  defendants  doing  P    The 
original    design    was,    as  I    have   already  said, 
brought  out   in    1891.     The  defendante  subse- 
quently  brought  out  that  which  this  court  holds 
now  to  be  an  infringement.    When  the  second 
design  of  June  1892  was  registered,  and  the  stove 
was  brought  out  in  the  next  year,  we  find  the 
defendants  with  regard  to  that  doing  the  same 
thing  as  they  had  previously  done.    But  it  is  said 
by  Mr.  Moulton  that  the  two  stores  are  different, 
and  that,  if  we  hold  design  No.  2  to  be  good  on 
account  of  the  improvement  as  regards  the  base, 
you  must  take  it  as  it  is  improved,  and  when  you 
look  to  that  which  is  said  to  be  an  infringement 
upon  No.  2,  it  is  not  an  infringement  at  all.  Now, 
as  I  look  at  the  plaintiffs'  No.  2,  it  seems  to  me 
that  they  make  a  wider  base  by  means  of   a 
sloping  shelf;  whereas  the  defendante  make  a 
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wider  base  hj  means  of  sloping  steps.  The  same 
kind  of  exterior  is  kept ;  tne  same  look  remains 
in  the  one  as  in  the  other.  And  I  think,  there- 
fore, that  an  infringement  has  been  made  out  bj 
the  plaintiffs  of  the  i-egistration  of  June  1892,  as 
in  the  case  of  the  registi-ation  of  April  1891.  It 
therefore  follows  that  there  must  be  an  injunc- 
tion and  an  inquiry  as  to  damages,  and  an  order 
as  to  giving  up  the  articles  in  the  ordinary 
form. 

BiOBT,  L.J. — I  set  aside  in  this  case  all  the 
evidence  as  to  the  state  of  knowledge  at  the  time 
when  the  plaintiffs  registered  their  first  stove ;  or 
rather  I  treat  all  that  evidence  as  of  no  import- 
ance.     None    of    the    articles    produced    at  all 
resemble  to  my  mind  the  design  of  the  plaintiffs. 
We  have  therefore  simply  got  to  trust  to  the  eye, 
and,  looking  at  the  two  stoves  of  the  plaintiffs 
and  the  defendants  respectively,  I  am  not  only 
satisfied  that  one  is  an  obvious  imitation  of  the 
other,  but  I  am  also  satisfied  (quite  independently 
of  the  evidence,  thoughthat  of  course  assists  the 
conclusion)  that  the  design  of    the  defendants 
would  never  have  come  into  existence  if  it  had 
not  been  for  the  design  of  the  plaintiffs.    Again, 
considering  the  second  registered  desip^  of  the 
plaintiffs,  teking  into  account  what  has  been  said 
about  its  resemblance  to  the  first,  I  judge  when  I 
look  at  it  that  it  is  a  novel   design.    Looking 
again  to  the  alleged  infringement  of  the  copy- 
right in  that  design,  I  come  to  the  same  conclu- 
sion, namel  V,  that  the  defendants'  stove  would  not 
have  existed  as  it  does  but  for  its  being  an  imita- 
tion of,  and  in  fact  copied  colourably  from,  the 
second  registered  design  of  the  plaintiffs.     That 
being  so,  I  make  no  question  about  the  validity  of 
the  registration   in   each  case,  or  the  fact   of 
infringement.    I  would  only  say,  with  regard  to 
the  question  that  was  raised  as  to  shape  and  con- 
figuration, that  what  is  the  subject  of  protection 
under  this  Aut  is  a  design.    But  it  is  not  every 
design  that  can  be  protected.    According  to  the 
definition  contained  in  sect.  60  of  the  Act,  a  design 
is  to  be  "  applicable  to  any  article  of  manufacture 
or  to   any    substance,    artificial  or    natural,  or 
partly   artificial   or  partly  natural."      Then  the 
section  goes  on  to  say  (in  order  that  there  should 
be  no  doubt  as  to  the  meaning  of  the  word  "  applic- 
able"), "whether  the   design   is  applicable  for 
the  pattern,  or  for  the  shape,  Or  configuration,  or 
for  the  ornamentation  thereof,  or  for  any  two  or 
more  of  such  purposes."    Now  that  is  a  limita- 
tion.    There  is  no  question  in  the  first  part  of  the 
section  as  to  the  meaning  of  the  word  "  design," 
and  then  follows  an    explanation  of  the  word 
"  applicable  "  in  order  that  any  mistake  about  the 
meaning  of  that  word  should  be  avoided.    When 
rule  9  of  the  Designs  Rules  1890  is  looked  at,  you 
find  that  the  application  is,  of  course,  for  the  regis- 
tration of  a  design.   The  claim  is  to  be  a  claim  for 
protection  for  a  design.  But  the  rule  does  go  on,  in 
somewhat,  curious  language,  I  think,  to  say  that, 
in  making  that  claim  for  a  design,  the  applicant 
shall  state  whether  it  in  applicable  for  the  pattern, 
or  for  the  shape,  or  configuration  of  the  design. 
It  appears  to  me  that  there  are  very  many  cases 
in  vrmch  that  would  be  appropi-iate  and  useful. 
But  whether  the  statement  there  made  would 
limit  the  claim  of  the  plaintiffs  for  protection  in 
the  design  we  have  not  now  to  determine  at  all.  In 
the  case  oefore  us,  the  claim  is  for  the  pattern,  tlie 
configuration,  the  shape,  and  so  on,  but  not  as 


applied  to  anything  except  their  stove.  I  have  no 
doubt  that  the  plaintiffs  have  in  no  way  limited  their 
rights  to  protection  for  that  design  by  stating  the 
shape,  pattern,  or  configuration,  and  so  on,  alto- 
gether to  which  it  is  tipplicable.  The  design  i» 
applicable  in  its  totality  in  every  way  in  the- 
present  case,  and  the  argument  founded  on  tha1> 
rule  I  think  comes  to  nothing.  With  reference  to 
the  other  and  more  general  point,  that  the  plain- 
tiffs have  in  some  cases  misused  their  registered 
designs,  I  look  in  vain  in  the  Act  to  find  tnat  any 
such  misuser  would  cause  a  forfeiture  of  their 
right.  I  do  find  a  very  stringent  obligation  upon 
them  in  every  case  and  upon  every  article  soli 
which  represents  their  registered  design  that  they 
shall  under  pain  of  forfeiture  make  a  reference  in 
the  words  of  the  Act  to  registration.  But  I  can: 
understand  that  in  many  cases  a  person  who  has. 
a  registered  design  may  be  in  gi-eat  difficulties. 
He  would  always  want  to  be  quite  safe,  and  a» 
long  as  he  does  nothing  more  than  make  himself 
quite  safe  under  the  Act  I  cannot  see  that  he  i» 
doing  anything  wrong.  But  even  if  he  put  a 
reference  to  the  register  upon  a  thing  which  it 
was  impossible  to  suppose  that  he  thought  to  be 
covered  by  that  registration,  it  may  be  provided 
for  (I  have  not  refen-ed  to  the  Act)  in  some  way 
by  penalties  or  otherwise.  But  the  Act  does 
not  say  that,  even  in  a  strong  case  like  that,, 
he  should  forfeit  his  protection  for  the  design 
actually  registered.  And  I  cannot  find  that,  even- 
if  we  wish  to  introduce  any  such  clause,  we  have 
any  jurisdiction  to  do  so.  ^^^^^^  ^^^^ 

Solicitore  for  the  appellants,  JB.  Fluw,  Lead- 
bitter,  and  Paterson,  agents  for  Slater  and  Co^ 
Darlaston. 

Solicitors  for  the  respondents.  Burton,  Teates, 
and  Hart,  agents  for  Johnson,  Barclay,  Johutmu 
and  Bogem,  Bii-mingham. 


Aug.  8  and  Nov.  13. 

(Before  Lord  Esher,  li.B.,  Kat  and 

Smith  L.JJ.) 

Strachan   v.   The    Univebbal   Stock 

ExcHANOE  Limited  (No.  2).  (a) 

APPBAI.  FBOM  THE  QITEBN'S  BENCH  DIVISION. 

Oaming  contract — Deposit  of  money  by  one  bettor 
with  the  other  to  abide  the  event — Determinatio» 
of  xcager — Recovery  by  depositor — Gaining  Act 
1846  (8*9  Vict.  c.  109;, ».  18. 

The  Gaming  Act  1845  by  sect.  Vi  provides  that,  "  no 
suitshall  be  broughior  maintained  in  any  court  of 
law  or  equity  for  recovering  any  sum  of  nuntey  or 
valuable  thing  .  .  .  which  shall  have  been 
deposited  in  the  hands  of  any  person  to  abide  the 
event  on  which  any  wager  shall  have  been  >na<ie." 

Held,  that  money  deposited  by  one  bettor  in  the 
hands  of  the  oilier  to  abide  the  event  on  tohieh 
their  wager  shall  have  been  made  cannot  be  re- 
covered by  an  action  brought  by  the  depositor 
after  the  wager  has  been  determined,  when  he 
has  not  before  such  determination  repudiated 
the  contract  and  claimed  back  the  money. 

This  was  an  appeal  by  the  plaintiff  from  the 
judgment  of  Gave,  J.  at  the  trial  of  the  action 
with  a  juiy. 

Oi)  Beported  by  E.  Minlit  Smith,  Edq.,  BaTriiMF-kt-LaA 
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The  action  was  brought  to  recover  certain 
valuable  securities  and  also  a  sum  of  30002.,  all  of 
-which  had  been  deposited  by  the  plaintiff  in  the 
hands  of  the  defendants,  as  cover  or  security, 
with  regard  to  certain  transactions  entered  into 
between  them  as  to  the  rise  and  fall  of  the 
market  prices  of  stocks,  shares,  and  securities. 

At  the  trial  of  the  action  the  juiy  found  that 
the  whole  of  these  transactions  were  gambling 
transactions,  and  in  the  present  appeal  it  was  not 
denied  that  the  30002..  in  respect  of  which  this 
appeal  was  brought,  was  money  deposited  in  the 
hands  of  the  defendants  to  abide  the  event  of 
w^zering  transactions. 

By  the  vnritten  terms  of  the  contract  between 
the  plaintiff  and  the  defendants,  the  accounts 
between  them  were  to  be  made  up  every  three 
months.  In  April  1894  the  defendants  required 
the  plaintiff  to  deposit  further  cover,  and 
threatened,  if  this  was  not  done,  to  close  the 
account.  No  further  cover  was  deposited.  On  the 
25th  April,  before  the  arrive.!  of  the  usual  account 
day,  the  plaintiff  closed  the  account,  and  demanded 
back  the  securities  and  money  deposited,  and  the 
next  day  commenced  this  action.  At  the  trial  of 
the  action  before  Cave,  J.,  with  a  jury,  the  learned 
judge  held  that  the  plaintiff  was  not  entitled  to 
the  return  of  the  money,  but  he  gave  judgment 
for  the  plaintiff  for  the  return  of  the  securities  or 
their  value. 

The  defendants  moved  for  judgment,  or  a  new 
trial  upon  so  much  of  the  judgment  as  was  in 
favour  of  the  plaintiff. 

The  Court  of  Appeal  dismissed  the  application 
(anU,  p.  6;  (1895)  2  Q.  B.  329),  and  the 
plaintiff  then  appealed  from  that  part  of  the 
judgment  of  Cave,  J.  in  which  the  learned  judge 
had  held  that  the  plaintiff  was  not  entitled  to 
repayment  of  the  30002.  deposited  by  him  with 
the  defendants. 

Aug.  8. — Bigham,  Q.C.  {Muir  Mackenzie  with 
him)  for  the  plaintiff. — No  valid  distinction  can 
be  drawn  between  a  deposit  of  securities  and  a 
deposit  of  money.  The  court  is  therefore  bound 
by  its  previous  decision  that  the  plaintiff  was 
entitled  to  recover  his  secniities : 

Straclian  v.  The  Vnivenal  Stock  Eixhange,  ante, 
p.  6;  (1895)  2  Q.  B.  329. 
The  money  was  deposited  as  security  only.  It  had 
never  been  appropriated  by  the  defendants  before 
the  action  was  brought  in  payment  of  their  claim 
under  the  gambling  transactions.  They  could 
not  have  appropriated  it  until  the  date  of  the 
next  account  day  after  the  day  on  which  this 
action  was  commenced. 

PoUard  (with  Lawson  Walton,  Q.C.)  for  the 
defendants. — The  moment  that  the  bets  were 
decided  the  money  became  the  defendants' 
property.  There  was  no  revocation  or  withdrawal 
of  the  deposit  before  that  .moment,  and  therefore 
cases  such  as  Hampden  v.  Walth  (33  L.  T.  Bep. 
852 ;  1  Q.  B.  Div.  189)  have  no  application  here. 
The  plaintiff  should  have  given  notice  of  with- 
drawal before  commencing  the  action.  There  is 
no  cause  of  action  unul  the  depositor  has 
repndiated  the  transaction : 

Oalty  V.  Field,  9  Q.  B.  431. 
Any  implied  promise  to  repay  the  deposit  wonld 
be  void  imder  the  Gaming  Act  1892. 

B.Vftam.  Q.C.  repUed.  Cur.  adv.  vvlt. 


Nov.  13. — Lord  Eshek,  M.R. — The  plaintiff  in 
this  case  is  an  officer  on  half-pay  who  has  had 
gambling  transactions  with  a  stock  and  share 
dealing  company  for  differences  on  the  Stock 
Exchange.  The  transactions  were  merely  bets, 
and  they  amounted  to  a  sum  of  about  3,000,0002. 
The  company,  being  unwilling  to  trust  the  plain- 
tiff in  these  transactions,  required  him  to  give 
some  security.  The  plaintiff  agreed,  and  deposited 
with  them  some  money  securities  and  a  som  of 
30002.  as  cover  for  the  bets.  These  bets,  for  they 
were  nothing  more,  were  presently  decided,  and 
the  plaintiff  was  the  loser.  The  company  then 
assumed  to  pay  themselves  out  of  the  securities 
and  the  money  deposited  with  them.  The  plain- 
tiff brought  an  action  claiming  the  return  both  of 
the  securities  and  the  30002.  At  the  trial  of  the 
action  Cave,  J.  held  that  he  was  entitled  to  re- 
cover the  securities  but  not  the  money.  Upon 
the  respondent's  application  to  this  court,  it  was 
held  (73  L.  T.  Rep.  6;  (1895)  2  Q.  B.  329)  that 
the  plaintiff  was  entitled  to  recover  the  securities. 
The  question  now  before  the  court  is  as  to  the 
plaintiff's  claim  to  recover  the  30002.  deposited 
by  him  with  the  defendants.  I  confess  that  I 
have  been  very  unwilling  to  decide  against  the 
plaintiff.  But  what  I  feel  obliged  to  hold  is,  that 
when  a  person  is  so  foolish  as  to  deposit  money 
in  the  uands  of  the  person  with  whom  he  is 
betting  to  abide  the  result  of  the  bet,  he  cannot 
recover  it  after  the  bet  has  been  decided.  The 
result  is  that,  if  he  wins  the  bet,  the  holder  of  the 
money  deposited  is  entitled  not  only  to  refuse 
to  pay  the  debt  but  also  to  keep  the  deposit. 
My  decision  must  go  to  that  length.  If  anyone 
is  so  foolish  as  to  bet  with  a  person  who  requires 
a  deposit  of  money  before  the  bet  is  made,  he  is 
liable,  though  he  may  win  the  bet,  not  only  not 
to  be  paid  the  amount  of  the  bet,  but  to  lose  his 
deposit  as  well.  That  seems  to  me  to  be  the  true 
construction  of  the  Qaming  Act  1845.  I  am 
aware  that  it  has  been  held  that,  when  a  deposit 
like  that  has  been  made,  the  depositor  is  entitled 
to  withdraw  it  at  any  time  beK>re  the  wager  is 
determined.  That  seems  to  me  to  be  an  en- 
croachment upon  the  plain  words  of  the  Act. 
However,  I  shall  not  attempt  to  question  those 
decisions.  The  question  in  this  case  is  whether 
that  encroachment  is  to  be  extended  so  as  to 
entitle  the  depositor  to  withdraw  his  deposit 
after  the  bet  has  been  decided,  the  deposit  being 
made,  not  with  a  stakeholder,  but  with  the  other 
party  to  the  bet.  I  think  that  in  such  a  case 
the  depositor  cannot  recover  his  deposit  after  the 
bet  has  been  decided.  I  am  fortified  in  my 
opinion  by  the  words  of  Turner,  L.J.  in 
Manning  v.  Purcell  (7  De  G.  M.  &  G.  56). 
He  says,  at  page  66 :  "I  am  of  opinion  as 
to  the  payments  of  the  first  class"  (i.e.,  pay- 
ments in  respect  of  bets  and  deposits  upon  bets 
decided  in  the  testator's  lifetime)  "that,  having 
regard  to  the  provisions  of  the  statute,  they 
could  not  have  been  recovered  from  the  testator 
in  his  lifetime,  and  that  therefore  the  payments 
by  the  administratrix  in  respect  of  these  can 
be  regarded  only  as  voluntary  payments  and  not 
valid  as  against  the  estate."  On  that  nround, 
knowing  the  result  of  my  judgment,  I  hold 
that  the  law  prevents  the  plaintiff  in  this  case 
from  recovering  the  money  deposited  by  him 
with  the  defendants.  The  appeal  must  be 
dismissed. 
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Kat,  L.J.  delivered  the  following  written  judg- 
ment.— The  plaintiff  and  defen(£mt8  in  Sept. 
1893  entered  into  a  contract  for  gambling  in 
stocks  and  shares  by  pretending  to  buj  for  a 
future  day,  and  debiting  or  crediting  one  another 
for  anv  change  in  the  market  price  on  the  day 
named,  without  in  fact  buying  or  selling  any 
stock  or  shares.  The  plaintiff  deposited  with 
the  defendants,  who  are  Brokers,  certain  property 
as  security  for  the  performance  of  this  contract. 
These  securities  were  not  realised,  and  he  has 
been  held  entitled  to  recover  them.  But  he  also 
deposited  with  the  defendants  3000Z.  in  money, 
in  two  different  sums  of  20001.  and  1000?.  The 
former  sum  was  deposited  on  the  10th  Feb.  1894, 
the  latter  on  the  27th  of  the  same  month.  The 
receipts  for  these  sums  show  that  they  were 
deposited  as  what  is  called  cover,  that  is,  to  abide 
the  result  of  the  gambling,  and  if  the  result  was 
in  favour  of  the  brokers  to  enable  them  to  pay 
themselves  by  appropriating  the  deposit,  or  so 
much  of  it  as  was  necessary.  Accounts  were 
furnished  by  the  brokei-s  eveiy  three  months,  and, 
in  the  first  rendered  after  these  deposits  were 
made,  they  were  entered  to  the  broker's  debit 
on  the  days  of  receipt,  the  balance  being 
2413J.  16».  lid.  in  favour  of  the  plaintiff.  Thus 
586J.  3».  Id.  of  the  3000Z.  was  shown  to  have  been 
used,  and  the  account  showed  that,  to  make  up 
the  required  cover  of  30002.  for  future  trans- 
actions, 5862.  38.  Id.  must  be  paid  to  the  brokers, 
and  on  the  assumption  that  this  would  be 
done  there  was  an  entry  "Deposit  retained 
3000J."  Interest  was  credited  to  the  plaintiff 
upon  the  30002.  on  one  side  of  the  account, 
and  on  the  other  he  was  debited  with  interest  on 
the  pretended  purchases.  The  plaintiff  paid 
5862.  38.  Id.  on  the  8th  March,  and  the  30002. 
having  been  thus  made  good  the  gambling  went 
on  until  the  25th  April,  when  the  plaintiff  gave 
notice  to  the  defendants  to  close  the  account.  On 
the  26th  April  the  plaintiff  commenced  this 
action  to  recover  the  30002.  It  appears  from  the 
account  since  rendered,  which  has  been  put  in  by 
the  plaintiff,  that  at  that  date  he  was  indebted  to 
the  defendants  to  an  amount  much  exceeding  the 
30002.,  the  account  being  stated  precisely  in  the 
same  way  as  the  former  account  which  he  had 
received,  and  the  30002.  being  entered  in  two 
sums  of  "balance  24132.  168.  lid."  and  "cash 
5862.  3«.  Id."  as  the  first  items  to  the  plaintiff's 
credit.  But  attention  was  particularly  called  to 
the  fact  that  interest  on  3000/.  was  credited  to  the 
plaintiff  up  to  the  23rd  June  the  day  of  deliver- 
ing this  last  account,  and  this,  it  was  said,  showed 
that  the  30002.  had  not  been  appropriated.  Before 
the  commencement  of  this  action  there  was  no 
repudiation  by  the  plaintiff  of  the  gambling 
transaction.  By  sect.  18  of  8  &  9  Vict.  c.  109, 
the  contract  between  the  plaintiff  and  the  defen- 
dants for  gambling  was  "  null  and  void."  By  the 
latter  part  of  this  same  section  it  is  provided  that 
"  no  suit  shall  be  brought  or  maintained  in  any 
court  of  law  or  equity  lor  recovering  any  sum  of 
money  or  valuable  thing  alleged  to  oe  won  upon 
any  wager,  or  which  shsul  have  been  deposited  in 
the  hands  of  any  person  to  abide  the  event  on 
which  any  wager  shall  have  been  made."  If  this 
deposit  comes  within  those  words  it  cannot  be 
recovered.  It  is  suggested  that  the  statute  only 
refers  to  money  or  valuables  deposited  with  a 
third  person  as  stakeholder.     The  statute  does 


not  say  so ;  it  says  with  "  any  person."  And 
I  am  not  able  to  conceive  any  valid  reason 
for  consti-uing  it  to  have  the  suggested  mean- 
ing. The  object  is  to  discourage  gaming  and 
wagering  by  making  the  money  won  or  lost 
irrecoverable,  and  also  by  making  any  deposit 
made  to  abide  the  event  irrecoverable.  What 
can  it  matter  with  whom  it  was  deposited!' 
If  it  could  be  recovered,  the  intention  as  well  as 
the  letter  of  the  statute  would  be  violated.  It 
was  quite  familiar  that  money  was  deposited  with 
one  of  the  gamblers  as  well  as  with  a  third  party 
as  stakeholder.  For  example,  it  was  common  in 
betting  with  a  bookmaker  to  deposit  the  amount 
which  he  might  win  on  cash  bets  in  his  hands,  to 
be  his  in  case  he  won,  if  not,  to  be  returned  when 
he  paid  his  loss.  This  very  thing  occurred  in 
Manning  v.  Pureell  (7  De  G.  M.  &  G.  55).  The 
testator  in  that  case  kept  a  betting  office  and 
betted  on  horse  races,  and  received  deposits  from 
the  persons  who  betted  with  him.  Some  of  these 
bete  were  determined  against  him  in  his  lifetime 
and  some  after  his  death.  His  widow  and 
administratrix  paid  the  bete  decided  in  the 
testetor's  lifetime  and  returned  the  deposite  as 
to  them.  She  also  returned  the  deposite  as  to 
those  bets  which  were  decided  after  the  testator's 
death.  With  respect  to  the  latter,  it  was  held 
that  she  was  right  to  return  the  deposite,  because 
the  bets  undecided  were  cancelled  by  the  testator's 
death.  But  as  to  those  decided  in  his  lifetime, 
she  was  not  allowed  to  retein  the  amount  out  of 
the  estete,  upon  the  ground  that  8  &  9  Vict.,  c. 
109,  8.  18  made  both  the  bete  and  the  deposite 
irrecoverable.  Turner,  L.J.  said  that,  as  to  these 
paymente,  "  having  regard  to  the  provisions  of  the 
statute,  they  could  not  have  been  recovered  from 
the  testator  in  his  lifetime,  and  that,  therefore, 
the  payments  by  the  administratrix  in  respect  of 
these  can  be  regarded  only  as  voluntary  paymente 
and  not  valid  against  the  estate."  I  should  con- 
sider this  decision  binding  on  me  if  I  disagreed 
with  it,  but  for  the  readons  already  indicated  I 
respectfully  say  I  entirely  agi-ee  vrith  it.  But 
then  it  was  argued  that  at  any  time  before  the 
money  was  appropriated  by  the  defendante,  the 
plaintiff  could  repudiate  tne  void  contract  and 
reclaim  the  deposit.  This  was  decided  in  Forney 
v.  Hickman  (5  0.  B.  271),  and  Hampden  v.  Walsh 
{ubi  sup.)  and  in  the  Privy  Council  in  TrinMe  v. 
Hill  (42  L.  T.  Rep.  103:  6  App.  Cas.  342).  One 
of  the  grounds  in  the  first  of  these  cases,  and  I 
confess  the  most  intelligible  to  me,  is  that  upon 
the  repudiation  the  money  ceased  to  abide  the 
event,  and  became  money  of  the  plaintiff  in  the 
hands  of  the  defendant  without  any  good  reason 
for  detaining  it.  But  in  Gatty  v.  Field  (ubi  $up.) 
it  was  held  that  the  repudiation  must  be  m»le 
befoi'e  action  brought,  and  as  there  is  no  cause  of 
action  until  repudiation  this  is  not  merely  a 
technical  objection.  But  there  is  a  question 
whether  the  plaintiff  in  this  case  could  at  the 
time  of  bringing  this  action  have  repudiated  so 
as  to  entitle  him  to  a  return  of  the  deposite,  and 
upon  the  facts  which  I  have  steted,  I  do  not  think 
he  could.  He  did  not  bring  this  action  until  the 
30002.  was  more  than  absorbed  by  his  losses,  and 
he  knew  from  the  manner  in  which  the  accounte 
sent  to  him  were  steted  that  the  30002.  would  be 
treated  as  appropriated  towards  those  losses.  It 
has  been  sought  to  avoid  this  difficulty  by  saying 
that,  in  the   account  rendered  after  action,  the 
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plaintiff  was  credited  witli  interest  on  the  3000J. 
down  to  the  date  of  sending  in  that  account, 
although  it  showed  a  large  balance  against  him. 
Bnt  as  this  30002.  was  entered  as  the  i&st  item  of 
the  plaintiff's  credit,  this  credit  of  interest  must 
be  treated  as  a  mistake  if  it  really  credited 
interest  beyond  the  25th  April  when  the  account 
was  closed.  For  these  i-easons  I  think  that  the 
appeal  fails. 

Smith,  L.J.  read  the  following  written  judg- 
ment : — The  plaintiff,  who  is  a  retired  oflScer  upon 
half-pay,  had  transactions  with  the  defendants, 
who  tnide  under  the  name  and  style  of  the 
Universal  Stock  Exchange  Limited,  in  shares 
amounting  upon  paper  to  over  three  millions  of 
money  in  about  biz  months.  It  was  part  of  the 
agreement  between  them  that  the  plaintiff  should 
deposit  with  the  defendants  3000Z?  in  money,  and 
also  certain  other  securities  that  form  no  part  of 
the  point  now  in  question.  The  action  came  to 
trial  before  my  brother  Cave,  when  a  special  jury 
found  that  the  bargains  which  the  plaintiff  was 
seeking  to  repudiate  .were  bargains  by  way  of 
gaming  and  wagering,  in  other  words,  that  the 
plaintiff  and  defendants  were  bettors  inter  se  and 
tn  pari  delicto.  The  learned  judge  therefore  gave 
judgment  for  the  return  of  the  securities  deposited 
by  the  plaintiff  with  the  defendants  which  then 
still  remained  in  their  possession  unappropriated 
by  them,  but  refused  to  order  the  i-etum  of  the 
30002.,  being  of  opinion  that  the  evidence  showed 
that  before  the  plaintiff  had  sought  to  put  an  end 
to  the  wagering  and  gaming  which  was  being 
carried  on  between  him  and  the  defendants,  the 
money  had,  according  to  the  agreement  which 
had  existed,  been  exhausted  by  the  losses  sus- 
tained by  the  plaintiff.  The  de^ndants  appealed 
to  this  court  against  the  judgment  of  Cave,  J., 
ordering  the  return  of  the  securities,  and  we  dis- 
missed the  appeal.  The  plaintiff,  though  he  gave 
no  notice  by  way  of   cross  appeal,  now  appeals 

Xinst  that  part  of  the  judgment  of  Cave,  J., 
ch  refused  to  give  judgment  for  the  repay- 
ment to  him  of  the  30OO2.,  and  the  question  is 
whether  the  refusal  was  correct.  There  was  good 
evidence  from  which  the  jury  might  find,  as  they 
did,  that  the  transactions  which  took  place 
between  the  plaintiff  and  the  defendants  were  by 
agreement  between  them  gamiug  and  wagering 
transactions,  they  being  of  opinion  that  neither 
party  was  in  reauty  under  liability  to  take  up  a 
single  share,  the  differences  in  the  prices  of 
named  shares,  as  they  from  time  to  time  appeared 
in  the  list  of  quotations,  being  the  standard  upon 
which  the  x>sj^ies  were  to  game  and  wager,  and 
which  differences  were  alone  to  be  accounted  for 
by  the  one  to  the  other.  The  object  with  which 
the  30002.  was  deposited  by  the  plaintiff  with  the 
defendants  was,  that  the  defendants  might  be 
certain,  without  having  to  look  to  either  the 
solvency  or  honour  of  the  plaintiff,  of  being  able 
to  obtain  payment  of  any  money  which  upon  the 
wagering  transactions  might  appear  to  their 
credit  asainst  the  plaintiff.  The  statute  8  &  9 
Yict.  c.  108,  sect.  18,  enacts  that  all  contracts  by 
way  of  gaming  and  wagering  shall  be  null  and 
void,  and  it  also  enacts  that  no  suit  shall  be 
brought  or  maintained  to  recover  any  sum  of 
money  alleged  to  be  won  upon  any  wager,  or  that 
shall  have  been  deposited  in  the  hands  of  any 

Eerson  to  abide  the  event  on  which  any  wager  shall 
ave  been  made.    It  will  be  seen  that  this  section 


does  not  make  the  agreement  illegal,  but  renders 
it  void,  and,  as  was  well  pointed  out  by  Lush,  J. 
in  Haigh  v.  The  Town  Council  of  Sheffield  (31  L.  T. 
Kep.  536 :  L.  Hep.  10  Q.  B.  102),  a  wager  is  made 
by  the  statute  a  thing  of  a  neutral  character.  It 
is  not  forbidden.  It  leaves  an  ordinary  betting 
debt  a  mere  debt  of  honour,  deprivijig  it  of 
aU  legal  obligation,  but  not  making  it  illegal. 
It  is  manifest  that  no  action  can  be  brought  by 
the  one  against  the  other  to  enforce  any  contract 
so  declai-ed  to  be  void ;  but  it  has  been  held,  by 
authorities  which  it  is  far  too  late  now  to  question, 
that  as  soon  as  one  party  to  a  gaming  contract 
i-eceives  notice  from  the  other  party  that  the 
former  declines  to  abide  any  longer  by  the 
Wagering  contract,  money  deposited  by  him  there- 
upon ceases  to  be  money  deposited  in  the  hands 
of  the  latter  "  to  abide  the  event  on  which  any 
wager  shall  have  been  made,"  and  any  money 
still  in  the  tatter's  hands,  unappropriated  by  him, 
becomes  money  of  the  former,  without  any  good 
reason  for  the  latter  detaining  it,  and  in  such  case 
an  action  for  money  had  and  received  to  the 
plaintiff's  use  will  lie.  This  was  held  as  long  ago 
as  the  year  1828  by  the  King's  Bench  in  Hastelow 
y.  Jackson  (8  B.  &  C.  221^ ;  again  in  1847  by  the 
Common  Pleas  in  Vamey  v.  Hickman  (6  C.  B. 
271) ;  followed  in  1876  by  Eampden  v.  Walsh  (ubi 
sup.) ;  and  adopted  in  1880  by  the  Privy  Council 
in  Trimble  v.  Hill  (42  L.  T.  Hep.  103  :  5  App.  Gas. 
342).  This  principle  was  also,  as  it  appears  to 
me,  re-enunciated  by  Turner  and  Knight  Bruce, 
L.JJ.,  in  the  case  of  Hanning  y.  Purcell  (7  De 
G.  M.  &  Gr.  55).  This  notice  may  be  g^ven 
before  as  well  as  after  the  event,  to  abide  which 
the  money  has  been  deposited,  has  come  off ;  but 
in  the  latter  case  it  must  be  given  before  the 
money  has  been  appropriated  to  the  purpose,  for 
which  it  had  been  deposited,  for  if  appropriated 
it  is  no  longer  mon^.  of  the  plaintiff's  in  the 
defendants'  hands.  If  it  is  still  unappropriated, 
the  defendant  cannot  set  up  the  gaming  and 
wagpi-ing  conti-act  to  retain  it;  for  the  statute 
enacts  that  such  a  contract  is  void,  and  the  result 
therefoi'e  is  that  if  one  party  to  a  gaming  and 
wagering  contract  gives  to  the  other  party  notice 
in  time  that  he  withdi-aws  from  the  contract,  he 
can  recover  back  his  deposit,  whether  in  the  hands 
of  his  co-bettor  or  of  a  third  party ;  aliter  if  he 
does  not.  Now,  in  the  present  case,  when  the 
plaintiff  gave  the  notice  to  the  defendants  that  he 
withdrew  from  any  further  cari7ing  on  of  the 
gaming,  and  put  an  end  to  the  contract,  which  he 
was  entitled  to  do,  it  is  admitted  that  he  was 
largely  indebted  to  the  defendants  for  differences, 
and,  in  my  judgment,  my  brother  Cave  took  the 
correct  view  (notwithstanding  Mr.  Bigham's  criti> 
cisms  upon  the  form  of  the  accounts)  of  the 
transactions  between  the  parties  when  he  held 
that  as  the  plaintiff  became  from  time  to  time 
in  debit  to  the  defendants  for  differences,  the 
30002.  pro  tanto  became  used  up,  and  that  as 
a  matter  of  fact  every  farthing  of  the  30002. 
had  been  exhausted  and  more,  when  the  notice 
was  given  by  the  plaintiff,  and  that  this  being 
the  real  truth  of  the  case,  the  plaintiff  could 
not  recover  back  the  30002.,  nor  any  part  of 
it.  Cave,  J.  was  right  in  refusing  to  order 
the  return  to  the  plaintiff  of  the  30002.  In  the 
case  of  the  securities  deposited,  the  plaintiff 
was  in  time  with  his  notice,  and  in  this  he 
was  not.    This  appeal  must  share  the  same  fate  as 
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thdt  of  tbe  defendants'  appeal,  and  he  dismissed 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  Theodore  AUingham. 
Solicitors  for  the  defendants,  Last  and  Sons. 


Tuesday,  Nov.  19. 

(Before  Lord  Esheb,  M.B.,  Lopes  and 

Kay,  L.JJ.) 

Glutton  and  Go.  v.  Attenbobouoh.  (a) 

ON  appeal  fbom  the  (jueen's  bench  division. 

BiU  of  exchange  —  Cheque — Fictitious  payee  — 
Ignoranee  of  drawer  —  Bills  of  Exchange  Act 
1882  (45  <£•  46  Vict.  c.  61),  s.  7,  sub-sect.  3 ;  s.  73. 

Where  a  cheque  has  been  drawn  payable  to  a  ficti- 
tious or  non-existing  person,  and  has  been 
delivered  by  tlie  drawer  to  he  used  as  a  cheque, 
it  is,  under  sect.  7,  sub-sect.  3,  of  the  BUm  of 
Exchange  Act  1882,  a  cheque  payable  to  bearer, 
and  the  drawer  is  liable  upon  it  to  a  holder  in 
due  course  cdthough  he  was  not  aware  at  the  time 
he  signed  it  that  the  payee  was  a  fictitious  or 
wm-existing  person. 

Judgment  of  Wills,  J.  (ante,  p.  64 ;  (1895)  2  Q.  B. 
306)  affirmed. 

This  was  an  appeal  from  the  judgment  of  Wills,  J. 
at  the  trial  of  the  action  without  a  jurj,  which  is 
reported  anU,  p.  64;  (1895)  2  Q.  B.  306. 

The  facts  are  fully  stated  in  the  report  of  the 
case  in  the  court  below,  but  for  the  purposes  of 
this  report  they  may  be  shortly  stated  as  follows : 

A  clerk  in  the  service  of  the  plaintiffs,  a  firm 
of  land  agents,  foived  certificates  representing 
that  work  had  been  done  on  their  behalf  oy  Greorge 
-Brett,  and  thereby  induced  them  to  sign  several 
cheques  for  sums  amounting  in  all  to  about 
35582.,  payable  to  Greorge  Brett  or  order. 

There  was  in  fact  no  such  person  as  George 
Brett. 

The  plaintiffs  after  signing  the  cheques,  in 
ignorance  of  the  non-existence  of  George  Brett, 
sent  them  to  their  account  department  that  they 
might  be  forwarded  to  the  payee.  The  clerk 
there  stole  the  cheques,  forged  an  indorsement, 
and  negotiated  them  with  the  defendant,  who  gave 
value  for  them  in  good  faith.  The  cheques  were 
duly  honoui-ed  on  presentment,  and  this  action 
was  brought  by  the  plaintiffs;  on  their  discovery 
of  the  fraud,  to  recover  from  the  defendant  the 
amount  of  the  cheques  as  money  paid  under  a 
mistake  of  fact. 

By  the  BiUs  of  Exchange  Act  1883  (45  &  46 
Vict.  c.  61)  it  is  provided  as  follows  : 

Sect.  7,  snb-seot.  3.  Where  the  payee  is  a  fictitioaB  or 
non-exiatiiig  person,  the  bill  may  be  treated  as  payable 
to  bearer. 

Sect  73.  A  cheque  ie  a  bill  of  exchange  drawn  on  a 
banker  payable  on  demand.  Except  as  otherwise  pro- 
vided in  this  part,  the  provisions  of  this  Act  applicable 
to  a  bill  of  exchange  payable  on  demand  apply  to  a 
cheque. 

At  the  trial  of  the  action  without  a  jury.  Wills, 
J.  gave  judgment  for  the  defendant. 

The  plaintiffs  appealed. 

Tindal  Atkinson,  Q.G.  and  Meek  for  the  plain- 
tiffs. —  Wills,   J.    held    that   the    payee    was    a 

)  Beported  by  E.  Ujlnlit  Shitb,  Esq.,  Barriiter-at-Lav. 


"  fictitious  or  non-existent  person "  within  the 
meaning  of  sect.  7,  sub-sect.  3,  of  the  Bills  of 
Exchange  Act  1882  (45  &  46  Vict.  c.  61),  and  tiiat 
the  cheque  was  therefore  to  be  treated  as  payable 
to  "  beaxer."  The  cheque  was  not  a  cheque  of  the 
plaintiffs  at  all,  because  they  did  not  designate 
any  person  as  payee ;  it  was  a  forgery  by  their 
clerk.  The  provisions  of  sect.  7,  sub-sect.  3,  of 
the  Bills  of  Exchange  Act  apply  only  to  cases 
where  the  drawer  designates  a  payee  whom  he 
knows  to  be  a  "  fictitious  or  non-existent "  person. 
Here  the  plaintiffs  did  not  know,  but  were  de- 
ceived by  their  clerk.  The  drawer  is  the  person 
who  designates  the  payee,  and  he  does  not 
designate  a  "  fictitious  or  non-existent "  person 
unless  he  intends  to  do  so.  The  case  of  The  Bank 
of  England  v.  Vagliano  (64  L.  T.  Rep.  353 ;  (1891) 
A.  G.  107),  relied  upon  by  the  defen&nts,  is  quite 
distinguishable  from  this  case;  that  was  an 
action  between  a  bank  and  its  customer.  The  law 
as  to  a  "  fictitious  or  non-existent "  payee  is  the 
same  since  the  Act  as  it  was  before.  The  cheque 
never  was  negotiated  at  all ;  it  never  was  de- 
livered by  the  drawers,  bat  was  stolen  from  them ; 
it  was  not  their  cheque. 

Sir  Edward  Clarke,  Q.G.,  Joseph  Walton  Q.C., 
and  Macaskie,  for  the  defendant,  were  not  called 
upon. 

Lord  Esheb,  1C.B. — I  have  not  the  very 
smallest  doubt  as  to  this  case.  The  plainti& 
signed  a  cheque,  being  induced  to  do  so  by  the 
fraud  of  a  clerk  in  their  service.  When  the 
cheque  was  drawn,  the  plaintiffs  did  not  put  it 
away  in  a  desk  so  that  it  might  not  be  used,  but 
they  delivered  it  to  their  clerk  that  he  might 
hand  it  on  to  someone  else.  They  gave  it  out  as  a 
cheque  lo  be  used  as  a  cheque,  and  afterwards  it 
came  into  the  hands  of  the  defendant,  who  gave 
value  for  it  in  good  faith.  In  my  opinion,  if  any- 
one signs  a  cheque,  a  negotiabLe  instrument,  m 
his  own  handwriting,  he  becomes  liable  to  anyone 
who  afterwards  takes  the  cheque,  so  signed,  in 
good  faith  and  for  value.  If  the  cheque  is  pre- 
sented to  the  drawer's  banker,  and  he  sees  the 
signature  of  his  customer,  he  has  no  duty  except 
to  pay  it.  It  has  been  argued  by  the  learned 
counsel  on  behalf  of  the  plamtiffs  that  this  docu- 
ment was  not  a  cheque  at  all.  The  plaintiffs 
signed  it  as  a  cheque  and  delivered  it  as  a  cheque, 
therefore  they  cannot  say  now  that  it  is  not  a 
cheque.  A  person  who  takes  a  cheque  relies 
simply  upon  the  signature  of  the  drawer.  In 
this  respect  the  drawer  of  a  cheque  is  in  the  same 
position  as  the  acceptor  of  a  bill  of  exchange.  If 
a  bill  of  exchange  is  issued,  accepted  by  Roths- 
child, anyone  would  on  the  faith  of  that  signa- 
ture discount  the  bill  without  considering  who 
the  drawer  of  it  might  be.  That  is  what  hap- 
pened in  Vagliano's  case  {ubi  sup.),  and  in  this 
respect  the  drawer  of  a  cheque  is  on  the  same 
footing  as  the  acceptor  of  a  bill  of  exchange. 
Therefore  in  my  opinion,  and  I  say  it  in  the 
broadest  way,  a  person  drawing  a  cheque  in  his 
own  handwriting  is  liable  upon  his  signature,  and 
upon  that  alone,  to  anyone  who  may  become  holder 
of  the  cheque  in  good  faith  and  for  value.  The 
law  on  this  point  is  contained  in  the  Bills  of 
Exchange  Act  1882,  which  is  the  code  of  law  by 
which  questions  on  bills  of  exchange  must  now  be 
decided.  The  words  of  sect.  7,  sub-sect.  3,  are,  as 
Lord  Herschell  said,  in  the  House  of.  Lords,  per- 
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fecUy  plain.  The  present  case  is  within  the  wor^s 
of  the  Act,  and  that  is  all  that  is  wanted.  The 
code  declares  that  the  law  is  that  a  cheque  of 
this  kind  is  to  be  treated  as  payable  to  bearer. 
The  appeal  must  therefore  be  dismissed. 

Lopes,  L.J. — It  seems  to  me  that  the  decision 
of  the  House  of  Lords  in  The  Bank  of  England  v. 
Viigliano  Brothers  (u6t  tup.)  is  conclusive  as  to 
the  meaning  of  sect.  7,  sub-sect.  3,  of  the  Bills  of 
Exchuiee  Act  1882.  An  endeavour  has  been  made 
on  behafi  of  the  plaintiffs  to  import  into  the  sub- 
section a  qualification  to  the  effect  that  the  payee 
must  be  fictitious  or  non-existing  to  the  Know- 
ledge of  the  drawer.  That  contention  seems  to  me 
to  be  directly  in  contradiction  of  the  decision  of  the 
House  of  Lords.  An  attempt  was  also  made  to 
draw  a  distinction  between  the  position  of  the 
drawer  of  a  cheque  and  that  of  the  acceptor  of  a 
bill  of  exchange.  It  seems  to  me  that,  upon  the 
question  now  before  us,  there  is  no  difference 
whatever  between  them.  The  House  of  Loi-ds 
has  given  a  clear  ezplanatdon  of  the  meanins  of 
the  sub-section,  and  we  are  bound  by  weir 
decision  to  hold  that  the  plaintiff  in  the  present 
case  cannot  recover. 

Kat,  L.J. — I  ag;ree.  The  case  is  decided  by 
the  decision  of  the  House  of  Lords  in  The  Bank 
of  England  v.  Vagliano  Brothers  {uhi  sup.).  The 
plaintiffs  signed  a  cheque  payable  to  Geoi-ge  Brett 
or  order,  and  they  then  gave  it  to  their  clerk  for 
the  purpose  of  its  being  issued  and  used  as  a 
cheque.  George  Brett  was  "  a  fictitious  person  " 
in  this  sense,  that  no  individual  was  intended  by 
that  name.  The  plaintiffs'  clerk  forged  an  in- 
dorsement, took  the  cheque  to  the  defendant,  who 
gave  value  for  it  in  perfect  good  faith,  and 
received  payment  for  it  on  presenting  it  to  the 
plaintiffs  bankers.  Then  the  plaintiffs  bring 
this  action  to  recover  the  money  paid  upon  the 
cheque.  Sect.  7,  sub-sect  3,  of  th«  Bills  of 
Szcnange  Act  1882  provides  that  "where  the 
payee  is  a  fictitious  or  non-existing  person  the  bill 
may  be  treated  as  payable  to  bearer."  Upon  that 
it  has  been  ai'gued  that  the  sub-section  is  not 
applicable  to  the  present  case  unless  it  be  proved 
that  the  plaintiffs,  when  they  signed  the  cneque, 
knew  that  George  Brett  was  a  non-existing 
person.  That  very  point  was  decided  in  Vagliano  s 
case.  The  House  of  Lords  said  that  no  mention 
is  made  in  the  sub-section  of  the  knowledge  of 
any  person,  and  that  therefore  to  put  into  it  any 
such  words  as  suggested  would  be  to  impose  a 
limitation  which  is  not  in  the  Act.  Expressions 
to  that  effect  occur  over  and  over  again  in  the 
apeeches  delivered  by  the  learned  Lords.  Lord 
Herschell  says:  "I  confess  I  cannot  altogether 
follow  the  meaning  of  the  words  fictitious 
'as  regards'  the  acceptor.  I  have  a  difficulty 
in  seeing  how  a  payee,  who  is  in  fact 
a,  '  fictitious '  person  in  the  sense  in  which 
that  word  is  being  used,  can  be  otherwise 
than  fictitious  as  regards  all  the  world — 
how  such  a  payee  can  be  fictitious  as  regards  one 
person  and  not  another.  The  truth  is,  the  words 
'  as  regards '  the  acceptor,  are  treated  as  equivalent 
to  the  words  '  to  the  knowledge  of '  the  acceptor. 
But  I  do  not  think  these  expressions  are  synony- 
mous." In  another  passage  he  says  that  the  words  of 
the  sub-section  appear  to  him  free  from  ambiguity, 
and  he  adds  " '  where  the  payee  is  a  fictitious  or 
non-existing  person '  means  surely,  according  to 


ordinary  canons  of  construction,  in  every  case 
where  tnis  can,  as  a  matter  of  fact,  be  premcated 
of  the  payee."  Again  he  says :  "  For  the  reasons 
I  have  given  I  find  myself  compelled  to  the 
conclusion,  notwithstanding  my  respect  for  those 
who  have  expressed  a  contrary  view,  that,  in 
order  to  establish  the  right  to  treat  a  bill  as  pay- 
able to  bearer,  it  is  enough  to  prove  that  the 
payee  is  in  fact  a  fictitious  person,  aud  that  it  is 
not  necessary,  if  it  be  sought  to  charge  the  acceptor, 
to  prove  in  addition  that  he  was  cognisant  of  the 
fictitious  character  of  the  payee."  Those  words 
are  applied  to  a  bill  of  exchange,  but  a  cheque  is 
an  inland  bill  of  exchange,  though  it  differs  in 
some  respects  from  an  ordinary  biU.  Though  the 
drawer  of  a  cheque  is  not  exactly  the  same  as  an 
acceptor  of  a  bill,  yet  for  this  purpose  he  is  in  the 
position  of  an  acceptor,  and  every  word  that  was 
said  by  the  learned  lords  in  Vagliano's  case 
applies  as  much  to  the  drawer  of  a  cheque  as  to  the 
acceptor  of  an  ordinary  bill  of  exchange.  If,  in 
fact,  a  cheque  is  drawn  in  favour  of  a  fictitious 
person,  the  knowledge  of  the  drawer  is  just  as 
immaterial  as  the  knowledge  of  the  acceptor  of  a 
bill  in  similar  circumstances.  The  present  case  is 
absolutely  within  the  decision  in  Vagliano's  case. 
It  was  further  argued  that  this  cheque  was  never 
issued  as  a  cheque.  I  cannot  agree  with  that 
view  of  the  facts.  The  cheque  was  drawn  by  the 
plaintiffs,  and  given  by  them  to  their  clerk  to  be 
used  as  a  cheque,  and  it  is  impossible  after  that  to 
allow  them  to  say  to  an  innocent  holder  for  value 
that  they  never  issued  it.  The  moment  that  the 
cheque  was  drawn  it  was  payable  to  bearer.  It  is 
true  that  the  clerk  forged  an  indorsement,  but 
that  was  unnecessary  to  complete  the  liability  of 
the  plaintiffs,  because  the  cheque  was  already 
payake  to  the  bearer.  ^^^^j  dismissed. 

Solicitor  for  the  plaintiffs,  if.  8.  CluHon. 
Solicitors  for  the    defendant,  Stanley  Atten- 
borough  and  Tyer. 


Thursday.  Nov.  21. 

(Before  Lord  Esheb,  M.B.,  Lopes  and 

Kat,  L.JJ.) 

The  Colonial  Seoubities  Trust  Cohfant 

Limited  v.  Massey.  (a) 
appeal  fbom  the  queen's  bench  division. 

Practice — Cottrt  of  Appeal — Rehearing — Trial  by 
judge  without  a  jury — Order  LVIIL,  r.  1. 

Where  a  case  tried  by  a  judge  without  a  jury  ctnnes 
to  the  Court  of  Appeal,  the  presumption  is  that 
the  decision  of  the  court  below  on  the  facts  was 
right,  and  that  presumption  must  be  displaced 
by  the  appellant. 

If  the  appellant  satisfactorily  makes  out  that  the 
judge  below  was  vn-ong,  then  the  decision  should 
be  reversed ;  but  if  the  case  is  left  in  doubt  the 
Court  of  Appeal  wiU  not  disturb  the  decision  of 
the  court  below. 

So  held  by  Lord  Esher,  M.B.  and  Lopes,  LJ. 

Per  Kay,  L.J.,  dissenting  :  Upon  such  an  a^>p«aZ, 
when  the  case  is  one  of  great  doubt  and  dij^cuUy 
and  the  Court  of  Appeal  is  unable,  upon  a  con- 
sideration of  the  whole  evidence,  to  come  to  any 
confident  conclumon,  great  weight  should  be 
given  to  the  judgment  of  the  judge  in  the  court 

Ca)  Beporud  by  £.  lltsLtr  Smith.  £k).,  B«rtlitaM(-L»w. 
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heUno,  hui  in  other  eases  the  Court  of  Appeal 

shouM  itself  try  the  case,  and  make  the  order 

v)hieh  it  thinks  ought  to  have  been  made  in  the 

emurt  below. 
This  was  an  appeal  from  the  judgment  of  Day,  J, 
at  the  trial  of  the  action  without  a  juiy. 

All  the  material  evidence  had  been  taken  on 
commission. 

Day,  J.  gave  judgment  for  the  plaintiffs. 

The  defendant  appealed. 

Cripps,  Q.C.  and  P.  Rose  Innes  for  the  defen- 
dant. 

Bompas,  Q.C.  and   T.   Willes   Chitly  for  the 
plaintiffs. 

Lord  EsHEB,  ]|f  .B. — ^I  am  of  opinion  that  this 
appeal  should  be  dismissed.  The  way  to  con- 
sider it  is  to  determine  the  rule  of  conduct  by 
-which  the  Court  of  Appeal  should  be  guided  in 
hearing  an  appeal  from  the  judgment  of  a  judge 
who  has  tried  an  action  without  a  jurr.  I  think 
that  this  court  should  shape  its  conduct  in  the 
same  way  as  the  Court  of  Appeal  in  Chancery 
used  to  do  before  the  Judicature  Act.  That 
court  acted  on  the  mle  that  it  would  not  and 
ought  not  to  allow  an  appeal  unless  it  was  satis- 
fied that  the  judge  of  the  court  below  was  wrong. 
If  the  Court  of  Appeal  was  left  in  doubt  whether 
he  was  right  or  wrong,  the  rule  was  that  the 
burden  of  proof  was  on  the  appellant,  and,  if  he 
did  not  satisfy  the  court  that  the  judge  below  was 
wrong,  the  court  would  dismiss  the  appeal.  If 
witnesses  have  been  called  before  the  judge  in  the 
court  below,  we  are  more  unwilling  to  overmle 
his  decision,  because,  when  there  is  a  conflict  of 
evidence,  the  judge  has  had  the  oppoi-tunity  of 
observing  the  witnesses  themselves  and  of  judg- 
ing of  uieir  credibility  from  their  demeanour, 
when  witnesses  have  not  been  examined  before 
the  judge,  when  the  whole  matter  has  to  be 
decided  oy  documents  or  on  the  examination  of 
witnesses,  which  has  been  taken  elsewhere,  then 
the  court  is  not  hampered  by  the  consideration 
that  the  judge  at  the  trial  has  seen  the  witnesses, 
but  the  same  rule  should  be  applied  that,  unless 
the  court  be  satisfied  that  the  judge  decided 
wrongly,  his  judgment  should  not  bo  overruled. 
The  rule  of  practice  has  been  well  expressed  by 
Lopes,  L.J.  in  Savage  v.  Adam  (99  L.  T.  212; 
(1^5)  W.  N.  109).  He  said  that,  "  Where  a  case, 
tiied  by  a  judge  without  a  jury,  comes  to  the 
Court  of  Appeal,  the  presumption  is  that  the 
decision  of  the  court  below  on  the  facts  was  right, 
and  that  presumption  must  be  displaced  by  the 
appellant.  That  is  the  true  pi-esumption.  The 
'  appellant,  whether  he  be  plaintiff  or  defendant  in 
the  action,  opens  the  appeal,  and  he  does  so  for 
the  reason  that  the  burden  of  proof  in  this  court 
ies  on  him.  Though  an  appeal  is  a  rehearing,  it 
8  not  conducted  in  this  court  in  the  same  way  as 
the  trial  was  conducted  in  the  court  below.  In 
the  same  case  that  I  was  reading  from  just  now 
Lopes,  L.J.  said,  that  if  the  appellant  "  satisfac- 
torily makes  out  that  the  judge  below  was  wrong, 
then,  inasmuch  as  the  appeal  is  in  the  nature  of  a 
rehearing,  the  decision  should  be  reversed ;  if  the 
case  is  left  in  doubt,  it  is  clearly  the  duty  of  the 
Court  of  Appeal  not  to  disturb  the  decision  of  the 
court  below."  That  is  the  rule  by  which  the 
court  is  to  be  guided  in  deciding  the  present 
appeal.  [His  Lordship  then  proceeded  to  dis- 
cuss the  evidence  in  detail.]    I  cannot  say  that 


the  learned  judge  was  wix>ng  in  the  view  which  he 
took  in  this  conflict  of  evidence.  Not  only  is  the 
matter  so  doubtful  that  I  think  this  court  ought 
not  to  overrule  his  decision,  but  I  may  say  that  I 
agree  with  him,  and  I  think  that  he  took  abso- 
lutely the  right  view.  I  think  the  appeal  should 
be  dismissed. 

LoPKB,  L.J. — I  agree  that  we  ought  not  to 
disturb  the  judgment  of  Day,  J.  1  do  not  propcae 
to  repeat  what  I  said  in  Savage  v.  Adam  (ubi 
sup.),  since  the  Master  of  the  KoUs  h<wi  read  it. 
and  has  agreed  with  it.  I  think  that  the  appeal 
should  be  dismissed. 

Eat,  L.J, — This  is  an  appeal  from  the  judg- 
ment of  a  judge  at  the  trial  without  a  jury,  and 
as  the  question  to  be  decided  depends  upon  evi- 
dence that  has  been  taken  on  commission,  we 
have  here  exactly  the  same  materials  for  coming 
to  a  decision  as  the  learned  judge  had  before 
him  in  the  court  below.  By  Order  LVIIL,  r.  1, 
"  all  appeals  to  the  Court  of  Appeal  shall  be  by 
way  of  rehearing,"  therefore  there  can  be  no 
doubt  that  this  court  is  now  in  the  position  of 
rehearing  the  present  case.  So  far  as  regards 
the  evidence  which  has  been  taken  on  commission, 
we  have  the  same  means  of  judging  aa  Day,  J. 
had.  Our  duty  is  to  examine  the  evidence,  and 
see  whether  we  agi-ee  with  or  differ  from  him.  I 
agree  that  where  a  case  is  one  of  considerable 
doubt,  and  where,  on  consideration  of  the  whole 
evidence,  the  court  cannot  come  to  any  confident 
conclusion,  great  weight  ought  to  be  given  to  the 
judgment  of  the  court  below,  but  the  duty  of  the 
court  in  that  respect  does  not  go  farther  than 
that.  The  coui-t  should,  in  my  opinion,  try  the 
case  for  itself,  and  should  then  make  the  order 
which  it  thinks  should  have  been  made  by  the 
judge  at  the  trial.  If  I  had  been  trying  the 
present  action  I  should  not  hare  been  satisfied 
that  the  plaintiff  had  made  out  the  case  which  he 
had  to  prove.  The  learned  judge  at  the  trial 
came  to  a  different  conclusion,  and  the  Master  of 
the  Bolls  and  Lopea,  L.J.  have  agreed  with  him.  I 
do  not  agree  with  them,  but  I  think  it  right  to 
indicate  my  opinion,  because  it  seems  to  mn  that 
a  judge  ought  to  state  his  opinion,  and  abide  by 
it,  unless  he  is  convinced  that  he  is  wrong;  which 

'"^  "**  ■  Appeal  ditmisaed. 

Solicitors  for  the  plaintiffs,  Bompas,  Bischoff', 
and  Co. 

Solicitors  for  the  defendant,  Ingle,  Holmes. 
and  Co. 


Monday.  Nov.  25. 

(Before   Lord   Esher,    M.B.,    Lopes   and 

Kat,  L.JJ.) 

The  British  Waggon  Compant  v.  GRAT.(a> 

appeal  from  the   queen's  bench  division. 

Practice — Writ  of  summons — Service  out  of  the 
jurisdiction — Defendant  domiciled  in  Seotlanet 
— Jurisdiction  of  court — Agreement  to  submit  to 
jurisdiction — Order  XI.,  r.  1  (e). 

By  Order  XL,  r.  1  (e),  the  court  may  allow  service 
out  of  the  jurisdiction  of  a  writ  of  summons 
in  an  action  founded  on  a  breach  within  the 
jurisdiction  of  a  contract  which  ought  to  be 
performed  within  the  jurisdiction,  "  unlets  the 

(a)  Beported  by  E,  Maklbt  Smith,  Esq.,  BuTi«(er-at-Law 


Digitized  by 


Google 


Dec.  21,  1805.] 

THE  LAW  TIMES. 

[Vol.  Lxxni.— 499 

Ct.  of  App.] 

Thk  Bkitish  Waooon  Oompant  v.  Gka.t. 

[Ct.  of  App. 

defendant  it  domieiled  or  ordinarily  resident  in 

Scotland  or  Ireland." 
Held,  that  the  parties  to  a  contract  cannot  thereby 

authorise  the    court  to  allow    service    upon   a 

defendant   domieiled  in  Scotland   contrary  to 

Order  XL,  r.  1  (e). 
This  was  an  ex  parte  application  hj  the  plaintiffs 
on   appeal    from  a   refusal    by   Mathew,  J.    at 
chambers  to  Kive  leave  for  service  of  the  writ  of 
summons  on  ttie  defendant  in  Scotland. 

By  an  agreement  in  writinf;  made  between  the 
plaintiffs,  a  company  carrying  on  business  at 
Rotherham,  and  the  defendant,  who  was  domiciled 
and  resident  in  Scotland,  the  plaintiffs  let  to  the 
defendant  certain  coal  waggons  at  the  rent  therein 
mentioned.  The  agreement  contained  the  follow- 
ing c  lause : 

This  agreement  ahall  in  all  reepects  be  coDstmed  and 
carried  into  effect  acoordingf  to  the  law  of  England,  and 
for  the  purposes  thereof  the  tenant  hereby  sobmits 
to  the  jurisdiotion  of  the  High  Court  of  Jnstioe  in 
England. 

This  action  was  brought  to  recover  certain 
instalments  of  rent  alleged  to  be  due. 

The  plaintiffs  applied  for  leave  to  serve  the 
writ  of  summons  upon  the  defendant  in  Scot- 
land. 

Mathew,  J.  held  that,  under  Order  XL,  r.  1  (e), 
he  had  no  jurisdiction  to  grant  leave. 

The  plaintiffs  appealed. 

T.  WiUes  Chitty  for  the  plaintiffs. — As  no  place 
is  specified  for  payment  of  the  rent,  payment  is 
to  be  made  at  Rotherham,  and  there  is  therefore 
a  breach  within  the  jurisdiction  of  a  contiuct 
which  ought  to  be  performed  within  the  juris- 
diction which  brings  the  case  within  the  first 
part  of  Order  XI.,  r.  1  (e).  As  to  the  latter 
part  of  the  rule  the  defendant  has  contracted 
himself  out  of  it.  The  contract  means  that 
the  court  is  to  have  jurisdiction  to  grant  leave 
to  serve  the  writ  of  summons  in  an  action  upon 
the  defendant  in  Scotland,  notwithstanding  the 
latter  part  of  rule  1  (e).  Parties  can  give  juris- 
diction to  the  court  by  contract.  That  is  not  the 
same  thing  as  professing  to  give  jurisdiction 
merely  by  consent : 

The  M.  Mozham,  34  L.  T.  Eep.  559 ;  1  P.  Div,  1 : 
The  Tharsis  Sulphur  Company  v.  La   8oci4t4  det 
Metauf,  60  L.  T.  Bep.  924. 

Lord  EsHES,  M.R. — This  ia  an  application  for 
leave  to  serve  a  writ  in  Scotland  upon  a  person 
domiciled  and  resident  there.  The  case  comes 
within  the  very  words  of  Order  XL,  r.  1  (e).  The 
action  is  founded  upon  an  alleged  breach  within 
the  jurisdiction  of  a  contract  which  onght  to  be 
performed  within  the  jurisdiction.  Where  that 
is  the  case  the  coiirt  has  jurisdiction  to  allow 
service  out  of  the  jurisdiction  "  unless  the  defen- 
dant is  domiciled  or  ordinarily  resident  in  Scot- 
land or  Ireland."  In  a  case  which  comes  within 
the  proviso,  the  court  has  no  power  to  allow 
service  in  Scotland  or  Ireland.  The  question  in 
this  case  is  one  of  jurisdiction.  The  court  has  no 
jnrisdiction  to  give  leave  to  serve  the  writ  on  the 
defendant.  Then  it  was  contended  that  the 
defendant  has  contracted  that  the  court  might 
allow  service  upon  him.  It  is  not  alleged  that 
the  plaintiffs  have  by  contract  a  right  against  the 
defenduit  to  serve  the  wiit  upon  him  in  Scotland, 
bat  it  is  said  that  the  parties  have  contracted  to 
give  the  oonrt  jurisdiction  in  a  case  where  the 


rules  provide  that  the  court  is  to  have  none.  My 
first  answer  to  that  contention  is,  that  the  contract 
does  not  contain  any  such  agreement  as  is  alleged. 
But  I  do  not  found  my  judgment  on  that.  I 
decide  this  case  upon  the  same  ground  as  that 
upon  which  Matheyr,  J.  decided,  that  even  if  the 
parties  had  contracted  to  give  the  court  jurisdiction, 
such  a  contract  would  be  of  no  avail.  The  court 
cannot  give  leave  to  serve  a  writ  out  of  the  juris- 
diction in  a  case  where  such  a  thing  is  forbidden 
by  the  orders  and  rules,  even  though  the  parties 
to  the  action  should  agree  to  give  power  to  the 
court.  Two  cases  were  cited  with  the  view  of 
showing  that  parties  can  by  contract  give  juris- 
diction to  the  court  to  do  something  forbidden  by 
the  rules.  Neither  case  is  an  authority  for  that 
proposition.  In  Tlie  If.  Moxham  {ubi  sup.)  both 
parties  were  before  the  court,  and  the  only  ques- 
tion was,  what  law  was  applicable  to  the  point  to 
be  decided.  In  The  Tharsis  Sulphur  Company  v. 
La  Soeiete  des  Metaux  (ubi  sup.)  it  was  only 
decided  that  service  of  a  writ  in  England  upon  a 
person  appointed  by  a  foreigner  to  accept  service 
on  his  behalf  was  good.  That  was  not  a  question 
of  the  jurisdiction  of  the  court.  I  base  my 
decision  in  the  present  case  upon  the  ground  that 
the  court  has  no  jurisdiction  to  g^ve  leave  for 
service  of  a  writ  out  of  the  jurisdiction  in  a  case 
where  such  a  thing  is  expressly  forbidden  by  the 
rules,  even  though  the  parties  to  the  action  have 
contracted  with  each  other  that  the  court  should 
have  jurisdiction. 

Lopes,  L.J. — I  am  of  the  same  opinion.  Upon 
the  true  comstruction  of  this  contract  I  do  not 
think  that  the  parties  intended  to  give  the  court 
jurisdiction  to  give  leave  for  service  of  the  writ  in 
Scotland.  But  assuming  that  that  was  the  inten- 
tion of  the  parties,  I  am  of  opinion  that  under  the 
latter  part  of  rule  I  (e)  they  had  no  power  to  give 
the  court  jurisdiction  to  allow  service  of  the  writ 
in  Scotland.  The  Rules  of  the  Supreme  Court 
are  made  under  the  authority  of  an  Act  of  Parlia- 
ment and  have  the  effect  of  an  Act  of  Parliament, 
and  they  prohibit  the  court  from  doing  that  which 
the  plaintiffs  are  now  asking  the  court  to  do. 

Kat,  L.J. — ^This  is  a  simple  case.  It  is  an 
action  for  breach  of  contract,  and  the  defendant 
is  domiciled  and  resident  in  Scotland.  Service  of 
the  wiit  of  summons  upon  him  there  is  expressly 
forbidden  by  the  Rules  of  the  Supreme  Court. 
Then  it  is  argued  that  by  the  terms  of  the  con- 
tract the  defendant  has  submitted  himself  to  the 
jurisdiction  of  the  High  Court.  It  was  argued 
that  by  it  he  submits  to  be  served  in  Scotland, 
but  I  do  not  agree  that  even  that  much  can  be 
implied  from  it.  However,  assuming  that  the 
defendant  has  contracted  with  the  plaintiffs  to 
accept  service  in  Scotland  of  an  English  writ,  I 
cannot  see  how  that  would  give  power  to  the 
English  court  to  give  leave  for  such  a  service  of 
the  writ  when  it  is  absolutely  forbidden  by  the 
rules  of  the  court.  To  grant  the  plaintiffs'  appli- 
cation would  be  entirely  ultra  vires  of  the  court. 

Appeal  dismissed.. 

Solicitors,  Bell.  Brodrich,  and  Chray. 
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HIGH    COURT   OF   JUSTICE. 


CHANCBBT  DIVISION. 

Oct.  26  and  31. 

(Before  Keketv^ich,  J.) 

Be  Anqebsteik  ;  Angebstein  v.  Angeb- 

STEIN.  (a) 
Will — Constmetion — Heirlooms — Person    entitled 

to  "  actual "  possession. 
Chattels  were  bequeathed  on  trust  as  heirlooms  to 
go  along  toith  and  he  used  and  enjoyed  by  the 
person  for  the  time  being  entitled  under  the 
limitations  of  the  settlement  to  the  "  acttial " 
possession  of  the  settled  real  estate.  The  tenant 
tn  tail  died  in  the  lifetime  of  the  tenant  for  life. 
Held,  that  the  chattels  had  not  vested  absolutely  in 

the  tenant  in  tail. 
Lord    Scarsdale    v.  Cnrzon    (3    L.  T.  Bep.  29; 

IJ.  &  H.  40)  applied. 
Adjoubned  summons. 

John  Jaliug  Angerstein,  who  died  on  the  29th 
Jan.  1823,  by  his  wUl  dated  the  16th  Jan.  1823, 
gave  and  devised  his  freehold  estates  in  the 
countiea  of  Norfolk,  Saffolk,  Lincsolnshire,  and 
Kent  to  his  son  John  Angerstein  for  his  life,  with 
remainder  to  the  children  of  his  son  and  their 
issue  for  such  estates  or  interest,  either  absolutely 
or  conditionally,  and  on  such  shares  and  manner 
as  his  son  and  his  then  wife  should  jointly 
appoint,  and  in  default  as  the  survivor  of  them 
should  appoint,  with  remainder  over  in  strict 
settlement.  And  the  testator  gave  and  bequeathed 
all  the  books  and  plate,  and  all  the  pictures, 
drawings,  and  prints  whereof  and  whereto  he  should 
be  possessed  or  entitled  at  his  death,  save  as 
therein  mentioned,  to  bis  trustees,  their  executors, 
administrators,  and  assigns,  upon  trust  to  permit 
his  son  to  use  and  enjoy  the  same  during  his  life, 
and  after  his  death  upon  trust 

To  permit  and  snffer  the  same  to  go  along  with  and  be 
used  and  enjoyed  by  the  person  or  persona  who  shall  for 
the  time  being,  by  rirtne  of  the  limitations  hereinbefore 
contained,  be  entitled  to  the  actual  possession  of  my 
said  freehold  estates  situate  in  the  said  connty  of 
Norfolk,  as  or  in  the  natnro  of  heirlooms  to  the  same 
estate,  so  far  as  the  roles  of  law  and  eqnity  will 
permit. 

John  Angerstein,  whose  wife  was  then  dead,  in 
exercise  of  the  powers  given  him  by  the  above 
will,  executed  three  indentures  of  settlement 
dated  respectively  the  5th,  6th.  and  7th  Aug. 
1852,  of  the  freehold  estates  settled  by  the  above 
will,  which  estates  became,  upon  the  death  of  John 
Angerstein,  under  the  thr«e  indentures  of  settle- 
ment, vested  in  William  Angerstein  as  tenant  for 
life  in  possession,  with  remainder  to  his  eldest 
son,  W.  John  Nettleship  Angerstein,  in  tail. 

John  Angerstein,  who  died  in  1866,  by  his  will 
bequeathed  certain  chattels  as  heirlooms  to  be 
held  and  enjoyed  by  the  person  or  persons  who 
under  the  indenture  of  the  5th  Aug,  1852  and  his 
will  should  for  the  time  being  be  entitled  in  pos- 
session to  his  freehold  mansion-house,  but  so 
nevertheless  that  the  same  or  any  part  or  parts 
thereof  should  not  for  the  purpose  of  trans- 
mission vest  absolutely  in  any  tenant  in  tail,  or  in 
tail  by  purchase  of  the  mansion-house,  who  should 
not  attain  the  age  of  twenty-one  years. 

(•)  Beported  by  0.  F.  Duncan,  Esq.,  Banlster-at-Law. 


W.  John  Nettleship  Angerstein,  who  attained 
the  age  of  twenty-one  years  on  the  19th  Sept. 
1864,  m  1866,  with  the  concurrence  of  his  father 
William  Angerstein,  baiTed  the  entail,  and 
shortly  afterwards  resettled  the  estates,  by  which 
resettlement  William  Angerstein's  life  estate 
was  restored,  and  W.  John  Nettleship  Angerst^ 
became  the  next  tenant  for  life,  with  remainder 
to  his  first  and  other  sons  successively  in  tail 
male. 

In  1874  the  affairs  of  W.  John  Nettleship 
Angerstein  wei-e  liquidated  by  airangement,  and 
the  trustee  under  his  liquidation  in  1876  sold  all 
his  assets  to  William  Angerstein. 

On  the  7th  Feb.  1892  W.  John  Nettieship 
Angerstein  died. 

In  Dec.  1893  his  only  son,  Julius  Henry  W. 
Angei-stein,  attained  the  age  of  twenty-one  years, 
and  was  therefore  tenant  in  tail  of  the  settled 
estates  subject  to  William  Angerstein's  life 
interest. 

This  was  an  originating  summons  taken  out 
by  William  Angerstein  as  plaintiff,  to  which 
Julius  Henry  W.  Angerstein  and  the  trustees  of 
the  two  wills  were  made  defendants,  to  determine 
whether  the  books,  plate,  pictui-es,  and  other 
chattels  belonged  to  the  plaintiff,  under  the  limi- 
tations of  heirlooms  contained  in  the  two  wills, 
absolutely  in  his  own  right  and  as  assignee  of 
the  estate  and  interest  of  W.  John  Nettleship 
Angerstein  deceased,  or  whether  the  plaintiff 
was  entitled  only  to  a  life  interest  therein. 

Vaughan  Hawkins  for  the  plaintiff. — The  effect 
of  these  clauses  is  to  vest  the  ueirlooms  absolutely 
in  W.  John  Nettleship  Angerstein,  the  person 
who  attained  a  vested  estate  tail  in  the  real 
estate: 

FoUy  V.  Bumell,  1  Bro.  P.  C.  274 ;  4  Bro.  P.  C. 

319; 
EoUoway  v.  Webber,  19  L.  T.  Eep.  514  ;  L.  Bep.  6 

Eq.  523 ; 
MarteUi  v.  BoUoway,  S  H.  of  L.  532. 

The  only  question  is  as  to  the  meaning  of  the 
word  "  actual "  in  the  fi.rst  will.  Lord  acaridak 
•v.  Curzon  (3  L.  T.  Hep.  29;  1  J.  &  H.  40)  will  be 
relied  on  to  show  that  "  actual"  means  "  physical,'* 
so  as  to  exclude  a  tenant  in  tail  dying  before 
coming  into  such  possession,  but  the  words  of 

fift  in  that  case  are  very  different  to  the  words 
ere. 

B.  Younger  for  Julius  Henry  W.  Aneerstein, 
the  present  tenant  in  tail, — The  plaintiff  is  only 
entitled  to  a  life  interest  in  the  heirlooms.  Lord 
Scarsdale  v.  Curzon  (ubi  sup.)  establishes  the  rule 
that  "  where  there  are  clear  words  referring  to 
actual  possession,  a  tenant  in  tail  who  dies  bSore 
comi^  into  possession  is  excluded  (see  Theobald 
on  Wills,  edit.  4,  p.  593).  At  the  time  of  the 
decision  in  Foley  v.  Bumell  (ubi  sup.)  it  was 
doubtful  whether  a  testator  could  leg^y  impose 
a  condition  of  actual  possession,  but  in  Lord 
Scarsdale  t.  Curzon  (ubi  sup.)  it  was  decided  that 
he  could. 

F.  E.  Farrer  and  Beginald  Hughes  for  the 
trustees  of  the  two  wills. 

Vaughan  Hawkins  in  reply. — In  this  case  there 
has  been  an  absolute  disentail.  When  the  estate 
tail  was  barred  the  limitations  of  the  heirlooms 
came  to  an  end  and  they  vested  in  the  tenant  in 
tail,  the  condition  of  "  actual"  possession,  even  if 
it  means  physical  possession,  being  exhausted. 
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Kekewich,  J. — The  question  which  I  have  to 
decide  is,  whether  the  applicant  is  entitled  to 
certain  heirlooms  settled  by  these  two  wills.    He 
claims  through  a  person  who  was  no  doubt  tenant 
in  tail  in  remainder  of  the  hereditaments  to  which 
the  heirlooms  were  annexed,  but  which  tenant  in 
tail  never  came  into  possession.    It  is  unnecessary 
for  me  to  go  through  the  devolutions  of  title,  thej 
are  not  long;    but  if  thai   tenant  in  tail  was 
entitled  to  these  heirlooms  so  as  to  make  a  trans- 
fer of  them  to  another  person,  then  it  is  conceded 
that  the  applicant  is  now  entitled  to  them  through 
him.    That  is  the  shoi-t  question.    I  will  take 
first  the  second  will,  that  of  John  Angerstein. 
The  clause  settling  the  heirlooms  there  is  in  a 
Sorxa  which  is  familiar  to  aU  conTeyancere  and 
persons  at  all  acquainted  with  this  branch  of  the 
uiw.    It  does  not  differ  in  any  way  from  the  form 
which  has  been  adopted   many  times  by  many 
persons.      It  seems    to  me  to  come    distinctly 
-within   what  has  been  referred  to  as  the  code 
of  law  or  within  the  rule  recognised  in  all  the 
cases,  including  Lord  Searsdaie  y.  Curzon  (ubi 
sup.),  which  is  stated — and  I  have  taken  care  to 
verify  the  accuracy  of  it — by  Mr.  Theobald  in  his 
last  edition  (4th  edit.)  at  p.  692,  thus  :   "  The  gift 
of  pei'sonalty  as  heirlooms  to  the  persons  for  the 
time  being  entitled  to  the  real  estate,  so  far  as 
the  rules  of  law  and  equity  permit,  vests  absolutely 
not  in  the  tenant  for  life  of  the  real  estate  but  in 
the  first  tenant  in  tail  at  birth,  whether  he  comes 
into  possession  or  not."    And  so  clearly  does  the 
clause  in  the  second  will  come  within  that  rule 
that  Mr.  Younger  very  properly  declined  when  I 
put  the  point  to  him  to  argue  the  case  further. 
As  regards  those  chattels,  therefore,  I  hold  the 
applicant  to  be  entitled  absolutely.    As  regards 
the  earlier  will  there  is  more  difficulty.    That  is  a 
will  of  John  Julius  Angerstein,  and  there  the 
words  are  by  no  means  the  same.    As  my  judg- 
ment depends  upon  language  it  is  as  well  to  read 
them.      They  are  given  "  upon  trust  to  permit 
and  suffer  the  same  to  go  along  with  and  to  be  used 
and  enjoyed  by  the  person  or  persons  who  shall 
for  the  time  being  by  virtue  of  the  limitations 
hereinbefore  contamed,  be  entitled  to  the  actual 
possession  of  my  said  freehold  estates  situate  in 
the  said  county  of  Xorfolk  as  in  the  natui-e  of 
heirlooms  to  the  same  estates,  so  far  as  the  rules  of 
law  and  equity  will  permit."  That  is  in  form  some- 
what different  from  what  I  have  before  read,  but 
in  substance  the  only  real  difference  is  that  the 
word  "  actual "  is  attached  to  "  possession."    The 
chattels  are  to  be  used  and  enjoyed  by  the  person 
or  persons  for  the  time  being  "  entitled  to  the 
actual  possession."    Now,  I  at  once  give  the  go- 
bye  to  Mr.  Vanghan  Hawkins'  argument  in  reply, 
based  on  the  suggestion  that  conveyancers  would 
write  this  out  in  some  form  that  suits  his  argu- 
ment, and  that  a  conveyancer  would  take  those 
words  as  instructions  for  a  settlement.      That 
seems  to  me  entirely  beside  the  question  which 
I   have    to    decide.      I   have  to   decide   what 
is   the    meaning     of    those   words    before    me, 
to  say  what  is  the  proper  legal  effect  of  these 
words,  and  not  to  consider  how  any  person  regard- 
ing them  as  instructions  might  elaborate  them  so 
as  to  give  effect  to  the  presumed  intention  of  the 
testator;    because,  when  one  is    di-awing    from 
instructions,  one  has  to  go  a  little  beyond  the 
exact  words,  and  sometimes,  at  any  rate,  to  guess 
at  what    is  intended  by  their  language,  which 


necessarily  is  not  always  explicit.  The  testator 
has  here  distinctly  said  that  they  are  to  go  to  the 
person  entitled  to  the  actual  possession.  Does 
the  introduction  of  that  word  "  actual  "  make  any 
difference?  If  it  were  omitted  it  seems  to  me 
that,  whatever  one  might  consider  the  intention 
of  the  testator  to  be  if  the  clause  were  res  integra, 
the  fii'st  tenant  in  tail  would  take  according  to 
the  rule  which  I  just  now  I'ead  from  Mr.  Theobald's 
book,  and  one  would  be  bound  by  the  decisions  in 
Foley  V.  Bumell  {vbi  sup.)  and  other  cases.  Bnt 
he  has  introduced  the  word  "  actual,"  and  to  my 
mind,  having  now  considered  it  carefully,  the 
whole  question  depends  upon  whether  "actual" 
adds  anything  really  in  substance  to  the  clause. 
I  asked  Mr.  Vaughan  Hawkins  to  postpone  his 
reply  in  order  that  I  might  look  more  carefully 
into  Lord  Searsdaie  v.  Curzon  (ubi  sup.).  It  is 
not  a  very  long  case  as  regards  the  facts,  bnt  the 
judgment  is  of  very  considerable  length,  and  is  a 
most  interesting  disquisition  on  the  practice  of 
conveyancers  and  the  precedents  which  the 
learned  Vice- Chancellor  had  at  his  command,  and 
it  goes  into  all  the  cases  up  to  that  time  with 
considerable  care,  and  I  thought  that  it  was  only 
right  that  I  should  look  at  it  more  carefully  than 
was  possible  during  an  argument  in  court.  I 
have  taken  advantage  of  the  opportunity  to 
read  it,  and  the  result  of  that  and  of  my 
consideration  of  the  subject  generally  is  that 
"  actual "  does  make  a  very  large  and  important 
difference.  I  think  that  is  decided  by  Lord 
Searsdaie  v.  Curzon  {ubi  tup.).  The  words  there 
were  "  actual  freehold."  It  was  n,ot  "  entitled  to 
the  actual  possession,"  bnt  "  seised  of  or  entitled 
to  the  actual  freehold,"  and  it  was  on  those  words, 
after  serious  consideration,  in  a  reserved  judg- 
ment, that  the  Vice-Chanoellor  came  to  the  con- 
clusion that  the  code  of  law  which  he  cited,  that 
is  to  say,  the  rule  which  I  read  just  now,  was  not 
applicable  to  the  particular  heirlooms  which  were 
covered  by  those  words.  Is  there  any  difference 
in  substance  between  "entitled  to  the  actual 
possession"  and  "seised  of  or  entitled  to  the 
actual  freehold  ?  "  I  should  have  thought,  if  I  had 
been  at  liberty  to  form  an  opinion  of  my  own, 
that  there  was  really  no  difference  at  all,  it  was 
only  two  phrases,  merely  meaning  the  same  thing. 
I  see  that  the  reporter  of  Lord  Searsdaie  v. 
Curzon  {ubi  sup.)  was  himself  of  that  opinion ;  of 
course,  I  am  not  guided  by  that,  but  on  page  43 
of  1  J.  &  H. ;  p.  30  of  3  L.  T.  Bep.,  I  find  it  is  stated 
that  the  deed  contained  various  clauses  in 
which  the  words  "actual  freehold"  were  so 
used  that  they  could  only  be  construed  as 
signifying  "fi^eehold  in  possession."  The  ai-gu- 
ment  went  on  that  footing,  and  the  Yice-Chan- 
cellor  came  to  that  conclnston.  I  do  not  pro- 
pose to  go  into  his  judgment  at  length,  li>ut 
on  page  66  of  IJ.  &  H. ;  p.  34  of  3  L.  T.  Bep.,  I 
find  the  Vice-Chancellor  saying,  citing  a  pre- 
cedent of  Mr.  Davidson's  :  "  Heirlooms  are  given 
to  be  enjoyed,  so  far  as  the  rules  of  law  and 
equity  will  permit,  by  the  persons  who  shall  be  in 
the  actual  possession,  or  in  the  receipt  of  the 
rents  and  profits,"  and  he  comments  u;pon  that 
and  adds,  "  That  is  framed  in  order  to  tie  up  the 
chattels  to  the  person  in  possession."  So  that 
he  had  the  very  words  before  him  which  I  have 
here.  He  repeats  that  in  different  language  on 
pages  66  and  67  of  1  J.  &H.;  p. 36 of  3  L.T.Bep. 
I  do  not  think  I  need  go  beyond  that,    On  page 
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66  he  saj8  :  "  In  ord«r  to  determine  the  construc- 
tion of  these  clauses  'I  must  fii-st  settle  the 
meaning  of  the  phrase  '  the  person  seised  of  or 
entitled  to  the  actual  freehold.'  In  my  opinion 
this  can  have  no  other  meaning  than  "  the  person 
in  poasession."  He  repeats  himself,  not  un- 
naturally, in  a  case  of  that  character :  "  I  think 
it  impossible  to  give  to  the  words  'the  person 
seised  of  or  entitled  to  the  actual  freehold '  any 
other  meaning  than  the  person  in  possession.  I 
am  far  from  saying  that  the  words  '  actual  free- 
hold '  have  any  such  technical  sense,  nor  do  I  rest 
my  opinion  on  the  phraseology  pointed  out  in 
some  passages  of  Coke  upon  Littleton,  but  on 
the  whole  of  this  settlement  I  have  no  doubt 
about  the  meaning  of  these  words."  Then  one 
more  citation :  on  the  top  of  page  67  he  says 
" '  actual,'  therefore,  must  mean  in  possession,  or 
the  clause  would  have  no  meaning."  I  have 
dwelt  upon  that  for  this  reason :  As  I  pointed 
out  to  Mr.  Younger,  whatever  one's  own  impres- 
sion of  the  grammatical  meaning  of  the  words, 
whatever  one's  view  from  a  knowledge  of  what 
testators  generally  desii«  would  be,  I  am  bound 
not  to  construe  the  words  in  the  second  will  in 
any  manner  contradictory  to  the  rule  to  which  I 
have  referred,  and  there  is  nothing  more  im- 
portant, particularly  with  reference  to  anything 
connected  with  real  estate,  than  that  titles  should 
not  be  in  any  wa^  shaken  by  any  decision  of  the 
eourt,  and  it  would  be  wi-ong  to  go  as  far  as,  in 
opening  the  case,  Mr.  Younger  invited  me  to  do, 
as  to  treat  it  as  a  mere  question  of  construction, 
as  I  should  do  with  a  will  of  some  modem  testator 
giving  a  legacy.  I  have  no  business  to  do  that  in 
a  case  of  this  kind.  I  am  bound  to  consider  the 
language  with  reference  to  the  rules  which  have 
been  laid  down.  Therefore,  whatever  might  have 
been  my  opinion  upon  the  meaning  of  the  words 
"  actual  possession,"  grammatically  or  otherwise. 
I  should  take  great  care  not  to  give  judicial 
utterance  to  that  opinion  if  I  had  seen  that  any 
.indge,  certainly  a  judge  of  the  eminence  of 
Wood,  V.C.  and  so  long  ago  as  1859,  had 
construed  those  words  in  a  different  way.  But  I 
have  his  authority  for  saying  that  "  actual  free- 
hold "  and  "  actual  possession  "  have  the  same 
meaning,  and  that  "  actual  possession  "  does  take 
heirlooms  out  of  the  rule.  I  have  had  -the 
curiosity  to  see  whether  that  was  not  only  the 
point  decided  but  the  point  argued  in  Lord 
Scarsdale  v.  Curzon  (ubi  sup.),  and  it  is  so.  On 
page  45  of  1  J.  &  H.  there  is  a  summary  of  the 
argument  on  this  point  which  probably  came  from 
Mr.  Rolt,  who  was  the  leading  counsel :  "  If  there- 
fore it  is  competent  to  limit  chattels  so  that 
the  absolute  interest  shall  go  to  the  first  person 
who  shall  become  entitled  to  settled  estates 
within  the  limits  allowed  by  the  rule  against 
perpetuities)  in  possession  in  inheritance,  so  as  to 
exclude  intervening  remaindermen,  this  deed  does 
so.  It  is  competent  to  do  so."  Those  are  the 
two  points  to  which  the  Vice-Chancellor  directs 
his  discussion  of  the  authorities  and  the  prece- 
dents. _  He  goes  through  the  history  of  these 
limitations,  and  comes  to  the  conclusion  that  it  is 
competent  and  that  it  was  done.  Those  were  the 
two  points  argued — that  there  was  nothing  in 
law  to  prevent  this  being  done,  and  that  as  a 
matter  of  fact  it  was  done.  That  it  is  possible 
in  law  to  do  it  is  not  denied  hera,  and  could  not 
be,  and  that  it  is  done  here  seems  to  me  to  follow 


from  the  decision  of  the  Tice-Chancellor  quite  as 
much  as  from  the  grammatical  meaning  of  the 
words.  I  have  again  taken  the  trouble  to  look 
carefully  at  the  exceptions  to  the  rule  as  laid 
down  in  Mr.  Theobald's  book,  at  page  593.  He 
says  :  "  If  the  gift  of  the  chattels  is  to  the  person 
nctually  seised  at  the  death  of  the  tenant  for 
life,  or  to  the  person  seised  of  the  actuil  freehold 
which  is  defined  as  freehold  in  posseseion,  or 
there  are  other  clear  words  referring  to  actual 
possession,  a  tenant  in  tail  who  dies  before  coming 
into  possession  is  excluded  "  —  "  Or  there  are 
other  clear  words  referring  to  actual  possession." 
I  do  not  know  there  can  be  other  clearer  words 
than  the  words  "  actual  possession  "  themselves, 
and  I  think  he  has  stated  the  rule  correctly  that 
in  that  event'  a  tenant  in  tail  who  dies  before 
coming  into  possession  is  excluded.  The  result 
is,  that  the  tenant  in  tail  who  did  not  come  into 
possession  had  no  right  to  pass  these  heirlooms 
to  any  stranger,  and  that  the  applicant  is  not 
absolutely  entitled  to  them.  Beyond  that  I  do 
not  go. 

Solicitoi-s :   Fairer  and  Co. ;  Warren,  Murton, 
and  Miller ;  Stuart  and  TuU. 


Nov.  21,  22,  and  23. 

(Before  Boxes,  J.) 

Ltnde  v.  The  Anolo-Italian  Hemp  Spinning 

CoMFANT  Limited,  (a) 

Company — Contract  to  take  shares — Bescission — 

Misrepresentation — Agent — Promoter. 

Speaking  generally,  in  order  to  ntake  a  company 
liable  for  misrepresentations  inducing  a  contract 
to  take  shares  from  it,  the  shareholder  must 
bring  his  case  vsithin  one  or  other  of  the  following 
heads  .- 

(1)  Where  the  misrepresentations  are  made  by  the 
directors,  or  other  the  general  agents  of  the  com- 
pany entitled  to  act,  and  acting  on  its  behalf. 
(2)  Where  the  misrepresentations  are  WMde  by  a 
special  agent  of  the  company, while  acting  trithin 
the  scope  of  his  authority,  (3)  Where  the  com- 
pany  can  he  held  affected,  before  the  contract  is 
complete,  with  the  knowledge  that  it  is  induced 
by  the  tnisrepresentations.  (4)  Where  the  eon~ 
tract  is  made  on  the  basis  of  certain  representa- 
tions, whether  the  particulars  of  those  represen- 
tations were  known  to  the  company  or  not,  and  it 
turns  out  that  some  of  those  representatione  were 
material  and  untrue. 

Where,  therefore,  the  directors  of  a  company  did 
not  know,  when  allotting,  that  an  application  for 
shares  was  induced  by  the  representations  of  a 
promoter,  whom  they  knew  to  be  applying  to  his 
friends  to  subscribe  for  shares,  but  who  was  not 
authorised  to  act  on  behalf  of  the  company,  or 
to  make  representations  .- 

neld.  that,  assuming  m,aterial  misrepresentatione 
to  have  been  made  by  the  promoter,  the  applicant 
for  shares  was  not  entitled  to  rescission  of  his 
contract  as  against  the  company. 

Be  Metropolitan  Coal  Consumers  Association; 
Karberg  8  case  (66  L.  T.  Bep.  700;  (18r-)  3  Ch. 
1)  distinguished. 

On  the  28th  Nov.  1890  the  defendant  company 

was  registered  with  a  capital  of  50,000!.,  for  the 


^a)  Beported  by  Q.  Macan,  Eaq.,  Bartister-at-Law. 
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object  of  acquiring  certain  lands,  buildings,  works, 
and  mills,  at  Ferrara,  in  Italy,  known  as  the 
"  Fen-ara  Hemp  Works,"  previously  carried  on 
by  Messrs.  Francisco  Navarra  and  Co. 

The  promoters  of  the  defendant  company  were 
M.  C.  Thomson  and  Arthur  Waithman ;  and  it 
was  provided  by  art.  120  of  the  articles  of  asso- 
ciation that  the  directors  should  adopt,  on  behalf 
of  the  company,  a  certain  agreement  made 
between  Arthur  Waithman  and  M.  C.  Thomson 
of  the  one  part,  and  a  trustee  for  the  defendant 
company  of  the  other  part,  whereby,  after  reciting 
that  the  promoters  Imd  arranged  to  get  20,000r. 
debentures  subscribed,  and  that  they  had  incnrred 
various  expenses  in  the  formation  of  the  company, 
it  vras  agreed  that,  on  the  completion  of  the 
purchase  of  the  Feirara  Hemp  Works,  the  defen- 
dant company  should  pay  to  Arthur  Waithman 
and  M.  C.  Thomson  dOOOZ.  in  cash;  and  they 
should  be  entitled  to  have  certain  founders  shares 
aJlotted  to  them. 

On  the  9th  Dec.  1890  the  plaintiff.  WiUiam 
Alfred  Lynde,  who  was  a  solicitor  in  Manchester, 
had  an  intei-view  with  Arthur  Waithman,  who  was 
at  that  time  a  personal  friend  of  his.  At  this  inter- 
view the  plaintiff  alleged  that  {inter  alia)  the  fol- 
lowing misrepi-esentations  were  made  to  him  by  Mr. 
Waithman  on  behalf  of  the  defendant  company  : 
(1)  That  the  business  of  Francisco  Navanu  had 
been  bought  as  a  going  concern  at  a  very  low 
price,  and  that  it  was  a  very  good  business.  (2) 
That  Arthur  Waithman  was  to  get  nothing  out  of 
the  formation  of  the  company,  and  that  it  bad 
been  agreed  that  no  promotion  money  was  to  be 
paid. 

The  memorandum  and  articles  of  association  of 
the  company  were  handed  to  the  plaintiff  on  this 
occasion. 

At  another  interview  of  the  16th  Mai'ch  1891 
the  plaintiff  alleged  that  A.  Waithman  had  rapre- 
sented  (3)  that  he  and  M.  C.  Thomson  had  agreed 
to  forego  the  benefits  of  the  agreement  mentioned 
in  art.  120. 

The  plaintiff  alleged  that  these  representations 
'Were  false,  and  he  produced  a  memorandum-book 
in  which  the  statement  had  been  entered  at  the 
time,  or  within  an  hour  or  so  of  the  interviews. 
This  was  corroborated  by  more  detailed  entries  in 
his  day-book. 

At  the  time  when  these  representations  were 
made  there  were  two  acting  directors  of  the 
company,  and  Waithman  was  not  a  director,  or  a 
general  agent  of  the  company ;  nor  was  he  autho- 
rised on  behalf  of  the  company  to  procure  shares, 
or  to  make  any  i-epresentations  to  the  plaintiff  or 
others  to  induce  them  to  take  shares.  Waithman 
and  Thomson  did  in  fact  procure  the  shai-eholders, 
and  the  directors  knew  that  Waithman  and 
Thomson  were  applying  to  their  friends  to  sub- 
scribe. No  prospectus  of  the  company  was  ever 
issued. 

On  the  28th  May  1891  the  plaintiff  applied  for 
300  shares  in  the  company,  and  agreed  to  accept 
the  same  or  any  smaller  number  that  might  be 
allotted  to  him  "  subject  to  the  memorandum  and 
articles  of  association  of  which  a  copy  has  been 
supplied  to  me."  This  application  was  made  on 
a  printed  form,  obtained  by  Waithman  from  the 
company's  solicitor,  and  handed  to  the  plaintiff. 

The  300  shares,  together  with  three  founders' 
shares  of  11.  each,  were  duly  allotted  to  the 
plaintiff  on  the  10th  June  1891 ;  and  he  paid  on 


allotment,  and  in  respect  of  subsequent  calls,  a 
total  sum  of  1532. 

In  Dec.  1891  Waithman  and  Thomson  were 
appointed  directors  of  the  company. 

On  the  14th  Nov.  1894  the  pl^ntiff,  as  he 
alleged,  discovered  the  true  facts  with  regard  to 
the  representations,  and  wrote  on  that  day  to  the 
company  repudiating  his  shares.  Upon  the  com- 
pany declining  to  repay  the  amount  paid  on  the 
shares,  he  issued  his  writ  on  the  20th  Dec.  1894, 
and  claimed  rescission  of  the  contract  on  the 
ground  of  misrepresentation,  repayment  of  the 
sums  paid,  and  consequential  relief. 

The  defendant  company  denied  the  misrepre- 
sentations, and  that  A.  Waithman  was  their 
agent  or  authorised  to  make  representations,  and 
pleaded  laches  and  delay.  They  also  counter- 
claimed  for  an  unpaid  call  of  752. 

The  result  of  the  evidence  tn  to  the  alleged 
misrepresentations  sufficiently  appears  in  the 
judgment. 

Eee,  Q.C.  and  C.  Maenaghten  for  the  plaintiff. 
— No  doubt,  according  to  Karberg's  tasi  (66  L.  T. 
Eep.  700 ;  (1892)  3  Ch.  1),  the  applicant  loi  relief 
must  prove  the  misrepresentations,  and  trace 
them  to  the  defendant  company.  Mr,  Waithman 
came  here  with  the  printed  application  forms  of 
the  company  to  the  plaintiff,  and  they  knew  that 
he  was  a  promoter,  and  was  getting  subscriptions 
for  shares.  That  brings  the  present  case  within 
Be  Canadian  (Direct)  Meat  Company  ;  Tamplin'g 
ease  (W.  N.  1892,  pp.  94.  146),  which  the  Court  of 
Appeal  held  was  covered  by  Karberg's  case  (ubi 
sup.).  [RouEB.  J. — With  great  respect  I  do  not 
think  it  was.  The  case  does  not  appear  to  have 
been  argued  on  the  appeal.  In  Karberg's  ease 
the  offer  to  take  shares  was  on  the  terms  of  the 
prospectus.]  On  the  facts,  the  representations 
were  made,  and  are  sufficiently  brought  home  to 
the  company  and  adopted  by  them  when  allotting 
the  shares. 

Hopkinson,  Q.C.  and  Mulligan  for  the  defen- 
dant company. — The  clear  rule  of  law  is  that 
misrepresentations  must  have  been  made  by  the 

Eerson  against  whom  restitution  is  sought,  or  by 
is  agent.  Here  Mr.  Waithman,  not  being  an 
agent  of  the  company  to  make  representations, 
cannot  bind  the  company.  Tamplin's  case  (ubi 
sup.)  does  not  lay  down  any  different  proposition 
of  law.  The  company  would  be  bound  if  they 
knew  that  untrue  representations  had  been  made. 
But  the  plaintiff  does  not  bring  himself  within 
any  of  the  cases  on  this  point.  A  secretary  of  a 
company  has  no  general  authority  to  make  repre- 
sentations to  induce  persons  to  take  shares  in  a 
company : 

Neti-lands  v.  National  Employers  Accident  Afsocia- 

tim  Limited,  53  L.  T.  Rep.  242 ;  54  L.  J.  428, 

Q.B. 
Nov  are  the   misrepresentations  of  one  of  the 
directors  of  a  company  sufficient    to  entitle  a. 
shareholder  to  be  relieved  from  being  a  contri- 
butory: 

Hdt'a  cote ;  Re  The  Vaivertal  Provident  Life  Atto. 

ciation,  22  Beav.  48. 

So  also  in  the  case  of  representations  by  the 
promoters  of  a  company: 

fie  Hull    and  London  Life  Ammrance   Company: 
Gib$on'i  care,  2  De  O.  *  J.  275. 

Here  the  plaintiff  made  his  application  subject  to 
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the  memorandum  and  articles  of  association,  and 
one  of  those  articles  (120)  was  quite  inconsistent 
with  the  alleged  misrepresentation  as  to  there 
being  no  promotion  money.  It  put  the  plaintiff 
upon  inquiry  at  least.  Then  there  has  beien  such 
delay  as  disentitles  the  plaintiff  to  relief.  A  delay 
of  a  month  may  be  too  long : 

Be  Snyder  Dynamite  Projectile  Compaiiy  Limited  ; 
BMton'e  ease,  68  L.  T.  B«p.  210  ; 

Be    Bxaeian    {Vytsounelcy)    Ironworlca   Company; 
Taite's  case,  16  L.  T.  Eep.  343 ;  L.  Rep.  3  Eq.  795 ; 

Be  Scottish  Petroleum  Company,  49  L.  T.  Bep,  348 ; 
23  Ch.  Div.  413. 
In  this  last  case  Baggallay,  L.J.,  at  p.  434,  stated 
that  the  delay  of  a  fortnight  in  repudiating  shai'«8 
in  a  going  concern  might  be  fatal. 

Eve,  Q.C.  in  reply. 

BoMEB,  J. — The  first  question  which  I  desire  to 
deal  with  is  this  :  Assuming  that  Mr.  Waithman 
did  make  material  misrepresentations  to  the  plain- 
tiff which  induced  him  to  apply  for  the  shares, 
could  the  plaintiff  at  any  time  on  that  ground 
hold  the  company  liable,  and  hare  the  contract 
set  aside  P  Now,  it  appears  to  me  that,  speaking 
generally,  to  make  a  company  liable  for  mis- 
representations inducing  a  contract  to  take  shares 
fi-om  it,  the  shareholder  must  bring  his  case 
within  one  or  other  of  the  following  heads:  (1) 
Where  the  misrepresentations  are  made  by 
directors  or  other  the  general  agents  of  the  com- 
pany entitled  to  act,  and  acting  on  its  behalf;  as, 
for  example,  by  a  prospectus  issued  by  the  autho- 
rity or  sanction  oi  the  directors  of  the  company 
inviting  subscriptions  for  shai-es.  (2)  Where  the 
misrepresentations  ajre  made  by  a  special  agent  of 
the  company,  while  actincc  within  the  scope  of 
his  authority ;  as,  for  example,  by  an  agent 
specially  authorised  to  obtain,  on  behalf  of  the 
company,  subscriptions  for  shares.  (3)  Where 
the  company  can  be  held  affected,  before  the 
contract  is  complete,  with  the  knowledge  that  it 
is  induced  by  the  misrepresentations;  as,  for 
example,  when  directora,  on  allotting  shares,  know 
in  fact  that  the  application  for  them  has  been 
induced  by  misrepresentations,  even  though  made 
without  any  authority.  (4)  Where  the  contract 
is  made  on  the  basis  of  certain  representations, 
whether  the  particular  of  these  representations 
were  known  to  the  company  or  not,  and  it  turns  out 
that  some  of  those  representations  were  material 
and  untrue;  as,  for  example,  if  the  directors  of 
the  company  knew,  when  allotting,  that  tihe  appli- 
cation for  shares  was  based  on  the  statements 
contained  in  a  prospectus,  even  though  that 
prospectus  was  issued  without  Authority,  or  even 
before  the  company  was  formed,  and  even  if  its 
contents  wei«  not  known  to  the  directors.  I 
think  Karherg's  case  (66  L.  T.  Rep.  700;  (1892) 
3  Ch.  1)  was  one  falling  within  and  decided 
under  this  head.  In  that  case  Lindley,  L.J. 
said  that  one  of  the  questions  they  had  to  answer 
was  this :  "  Was  the  prospectus  the  basis  of  the 
contract  formed  by  the  application  and  allotment 
of  shares  f "  And  he  answers  that  in  his  judg- 
ment, where  he  says  this  :  "  The  offer  to  take 
shares  is  an  offer  to  take  them  on  the  terms 
of  the  prospectus,  and  on  no  other  terms,  and 
the  acceptance  of  the  application  by  the  allot- 
ment of  shares  is  an  acceptance  of  the  offer  on 
those  terms,  and  not  on  other  terms."  And 
I    gather   that    that    was    the  ground    of   the 


decision  in  Karherg's  ease  {ubi  sup.).  There 
may  possibly  be  other  cases  not  coming  within 
the  s^ve  heads,  though  none  occur  to  me 
at  the  present  time,  and  certainly  the  present 
case,  if  it  does  not  come  within  any  of  the  above 
heads,  has  no  special  features  about  it  which 
would  entitle  the  plaintiff  to  the  relief  which  he 
seeks.  Now,  it  appears  to  me,  that  the  plaintiff 
does  not  biiqg  his  case  within  any  of  these 
heads.  Such  misrepresentations  (if  ajay)  as  were 
made  to  the  plaintiff,  were  made  by  Mr.  Waith- 
man, one  of  the  two  promoters  of  the  company, 
and  the  company  at  the  time  had  two  directors 
entitled  to  act  for  it.  Mr.  Waithman  was  not  a 
director,  or  general  agent  of  the  company.  No 
doubt,  the  promoters  had  a  great  deal  to  do  with 
the  company  at  the  time,  and  their  wishes  and 
views  may  have  been  highly  regarded  by  the 
directors ;  but  I  see  nothmg  to  justify  me  in 
coming  to  the  conclusion  that  the  promoters  are 
to  be  regarded  as  really  constituting  the  com- 
pany, or  that  the  directors  left  everything  in 
their  hands,  or  were  what  may  be  called  dummies, 
and  left   it  to  the  promoter  to  do  what  they 

S leased  in  the  affairs  of  the  company.  Nor  was 
[r.  Waithman,  when  he  made  the  representations 
he  did  make  to  the  plaintiff,  authorised  to  act  on 
behalf  of  the  company  in  getting  shares,  or 
authorised  to  make  any  i-epresentations  on  behalf 
of  the  company  to  the  plaintiff,  or  others,  to 
induce  him  or  them  to  apply  for  shares.  The 
fact  that  Mr.  Waithman  was  a  promoter  of  the 
company  did  not  in  itself  authorise  him  to  procure 
shares  for  the  company,  or  to  make  representa- 
tions to  the  plaintiff  on  its  behalf.  A  contract  to 
take  shares  may  be  induced  by  misrepresentations 
made  by  an  officer  of  a  company,  or  by  a  pro- 
moter of  a  company,  or  by  a  person  assisting  in 
procuring  shares  of  a  company;  but  that  fact 
alone  will  not  be  sufficient  to  enable  the  contract 
to  be  rescinded.  The  cases  cited  by  Mr.  Hopkin- 
son  are  sufficient  to  show  this.  And  although  the 
company  knew  that  Mr.  Waithman  was  applying 
to  his  friends  to  get  them  to  subscribe  for  shares, 
that  did  not,  in  my  opinion,  make  him  the  com- 
pany's agent,  or  put  tlie  company  to  inquire  as  to 
whether  he  had  made  any,  and,  if  any,  what, 
representations  to  those  friends  to  induce  them  to 
subscribe.  In  most  cases  directors  must  be  aware 
that  subscriptions  for  shares  are  obtained  through 
the  intermediacy  of  some  people  interested  in  the 
company,  and  it  would  lead  to  the  most  astonish- 
ing results  if  that  was  held  sufficient  to  affect  the 
directors  with  knowledge  of,  or  to  put  them  upon 
inquiry  as  to,  the  representations,  if  any,  made  by 
the  intermediary  to  the  people  applying  for  the 
shares.  The  fact  that  in  the  case  of  this  company 
some  applications,  including  that  of  the  plalntiS, 
were  made  on  printed  forms  prepared  by  the 
company's  solicitors,  does  not,  in  my  opinion, 
make  any  real  difference.  Mr.  Waithman  got  his 
foi-ms  by  applying  to  the  company's  sohcitors, 
because  he  wanted  his  friends  to  make  proper 
applications  for  shares.  No  authority  was  given 
by  the  directors  to  the  solicitors  to  supply  Mr. 
Waithman  with  foi-ms,  nor  can  the  directors,  by 
seeing  these  forms  used,  be  held  thereby  to  have 
adopted  Mr.  Waithman  as  their  agent  in  obtain- 
ing applications  for  shares.  The  directors  did  not 
issue  any  prospectus  themselves,  or  try  to  get 
applications  for  shares,  and,  no  doubt,  because 
they  thought  Mr.  Waithman  and  Mr.  Thomson 
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would  get  a  sufficient  number  of  their  friends  to 
take  up  the  necessary  number  of  shares.  But 
this  did  not,  in  my  opinion,  make  Mr.  Waithman 
and  ]£r.  Thomson  the  special  agents  of  the  com- 
pany to  procure  subscriptions  on  its  behalf,  or 
authorise  them  to  make  any  representations  on 
behalf  of  the  company  vrith  a  view  of  inducing 
their  friends  to  subscribe.  And^  lastly,  this  is 
not  a  case  like  Karberg's  ca$e  {ubi  sup.),  or  coming 
at  all  within  the  fourth  head.  The  application  for 
shares  made  by  the  plaintiff  was  not  one  made 
conditional  upon,  or  to  the  knowledge  of  the 
directors,  based  upon  any  special  or  other  repre- 
sentations made  by  Mr.  Waithman.  The  appli- 
cation was  not  even,  to  the  knowledge  of  the 
directors,  induced  by  repi-esentations  by  Mr. 
Waithman,  though,  even  if  it  had  been,  whether 
that  would  in  itself  hare  been  sufficient  to  bring 
the  case  within  my  fourth  head,  or  have  entitled 
the  plaintiff  to  rescind,  I  need  not  now  inquire. 
I  should  have  been  glad  if  I  could  leave  the  case 
there.  I  might  certainlv  do  so,  because  the  point 
of  law  I  have  decided  is  fatal  to  the  plaintiff's 
case.  But  the  case  may  gn  elsewhere,  and  I  think 
the  judges  of  the  courts  above  are  entitled  to 
know  what  the  view  of  the  judge  who  tried  the 
case  is  upon  the  facts  of  the  case.  And  there- 
fore I  feel  bound  to  state  the  result  upon  my 
mind  of  the  evidence  upon  the  question  of  fact. 
Were  misrepresentations  in  fact  made  to  the 
plaintiff  by  Mi-.  Waithman  which  he  relied  upon, 
and  were  they  material,  and  did  they  lead  to  this 
contract  P  Now,  the  onus  of  proving  that,  is  upon 
the  plaintiff.  And  I  need  only  say  that  he  nas 
not  discharged  that  onus  to  my  satisfaction.  I 
am  not  convinced  that  any  material  misrepre- 
sentation was  made,  certainly  I  am  not  satisfied 
that  any  misrepresentations  were  made  or  relied 
npon  by  the  plaintiff,  and  induced  him  to  apply 
for  these  shares.  Representations  undoubtedly 
were  made  by  Mr.  Waithman  to  the  plaintiff.  But 
these  representations  were  all  verbal ;  there  is  no 
document  in  the  case  except  the  notes,  which  I 
shall  have  to  refer  to  in  a  moment.  There  is  a 
conflict  of  testimony  on  all  the  really  material 
alleged  misrepresentations  between  the  plaintiff 
and  Mr.  Waithman,  and  there  is  no  other  evidence 
except  the  evidence  of  these  two  witnesBies  before 
me,  for  they  alone  were  present  at  the  interviews 
at  which  the  representations  were  said  to  have 
been  made.  But  the  plaintiff  says  that  the 
conrt  should  hold  that  his  case  is  the  true 
one,  because  at  the  important  interviews  of 
the  9th  Dec.  1890  and  the  16th  Maivh  1891, 
he  made,  very  shortly  after  the  interviews, 
elaborate  notes  as  to  what  passed,  which 
notes  he  produces  and  relies  upon.  Now,  the 
plaintiff  cannot  tell  exactly  where  or  when  he 
made  those  notes,  though  he  is  convinced  that  he 
made  them  very  shortly  after,  if  not  immediately 
after  the  interviews  took  place.  I  am  not  satisfied 
myself  as  to  when  those  notes  were  made.  I  am 
not  convinced  that  they  do  accurately  represent 
what  was  said  by  Mr.  Waithman  at  the  inter- 
views, although,  when  written,  they  might  repre- 
sent the  memory  of  the  plaintiff  as  to  what 
passed.  Let  me  take  an  example.  The  plaintiff 
alleges  that  at  the  first  interview  of  the  9th  Deo. 
1890,  Mr.  Waithman  told  him  that  he  was  to  get 
nothing  out  of  the  defendant  company,  and  that 
no  promotion  money  was  to  be  paid.  Now,  it 
does  seem  difficult  to  suppose  that  Mr.  Waltiiman 


should  have  made  this  statement  to  an  acute 
lawyer  like  the  plaintiff,  when  at  the  same  time 
Mr.  Waithman  handed  to  that  lawyer  a  copy  of 
the  memorandum  and  articles  of  association  of 
the  company,  and  in  those  articles  was  set  forth, 
at  fair  length,  in  art.  120,  the  very  contract  under' 
which  5000J.  was  to  be  paid  to  Mr.  Waithman  and 
Mr.  Thomson ;  and  that  is  the  payment  now  com- 
plained of  by  the  plaintiff.  But  it  is  suggested 
that  Mr.  Waithman  might  have  hoped  that  the 
article  would  escape  the  plaintiff's  attention.  It 
did  not,  for  the  plaintiff,  according  to  his  own 
account,  did  reud  art.  120,  and  that  appears  from 
what  passed  at  the  interview  of  the  16th  Mai-ch 
1891.  If  the  notes  are  correct,  and  Mr.  Waithman 
did  make  the  statements  to  the  plaintiff  there 
appearing,  the  plaintiff  must  have  known  that 
he  had  been  grossly  deceived  by  his  friend — for 
Mr.  Waithman  was  his  friend'  at  that  time. 
When  the  plaintiff  discovered  that,  what  did  he 
do  ?  Did  he  write  to  Mr.  Waithman  complaining  ? 
No.  When  he  meets  him  on  the  16th  March 
1891,  and  alludes  to  the  subject,  does  he  reproach 
Mr.  Waithman  with  making  gross  misrepresen- 
tations P  Not  at  all.  His  note  as  to  the  March 
interview  says  this  :  "  Saw  Waithman  ;  pointed 
out  art.  120,  and  said  I  thought  it  was  a  great 
deal  to  pay  for  simply  gettmg  mortgages  of 
20,000{.,  for  that  was  what  it  was,  if  he  was  to 
have  nothing  for  the  promotion  of  the  company." 
That  hardly-  looks  the  way  in  which  a  man  would 
deal  with  the  question,  if  in  fact  there  had  been 
such  direct  misrepresentations  as  appears  in  the 
note  of  the  first  meeting.  And  if  Mr.  Waithman 
had  been  detected  in  making  such  a  fraudulent 
statement  on  the  9th  Dec.  1890,  one  would  have 
expected  that  his  friend,  so  deceived,  would  have 
had  nothing  to  do  with  the  company,  and  no  moro 
to  do  with  his  friend.  But,  at  any  rate,  it  is 
difficult  to  conceive  that  he  could  have  relied  in  • 
this  matter  upon  what  Mr.  Waithman  had  told 
him.  However,  I  need  not,  and  I  will  not  co 
through  the  alleged  misrepresentations  in  detail, 
or  further  discuss  the  subject.  I  have  stated  the 
result  upon  my  mind,  the  result  being  simply 
this,  that  the  alleged  misi-epresentations  are  not 
established  to  my  satisfaction.  I  ought  perhaps 
to  say  a  word  about  certain  aUeged  admissions 
made  by  Mr.  Waithman  at  the  interview  or  inter- 
\-iews  between  him  and  the  plaintiff.  At  these 
interviews  no  one  else  was  present.  If  the  plaintiff 
intended  to  attack  Mr.  Waithman,  and  charge 
him  with  misrepresentations,  and  intended  to  use 
what  passed  as  admissions  of  Mr.  Waithman ;  to 
say  the  least  of  it,  it  would  have  been  better  that 
a  solicitor  should  have  taken  care  to  have  some 
independent 'pei-son  present.  Wiiat  he  does  is  to 
have  these  interviews  alone  with  Mr.  Waithman, 
and  then  he  ipakes  most  elaborate  notes  which 
represent  Mr.  Waithman,  at  these  interviews,  as 
having  made  clean  admissions,  in  favour  of  the 
plaintiff,  of  these  misrepresentations.  I  can  only 
say  this  with  regard  to  the  conflict  of  evidence 
between  Mr.  Waithman  and  the  plaintiff,  and 
with  regard  to  these  notes,  I  thmk  that  the 
plaintiff's  over  keenness  and  engrossment  in  hia 
own  case  has  made  him  mistake  what  was  said, 
and  put  down  probably  involved  explanations  for 
actual  and  clean  admissions.  At  any  rate,  again 
I  am  not  convinced  that  the  important  admissions, 
as  stated  by  the  plaintiff,  were  in  fact  made.  I 
need  not,  having  decided  the  question  of  law  and 
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expreBsed  m j  opinion  upon  the  question  of  fact, 
further  deal  with  the  other  points  which  arise, 
especially  the  point,  as  to  delay.  It  follows 
that,  in  my  opinion,  the  action  has  failed,  and 
must  be  dismissed  with  costs.  There  will  be 
•judgment  on  the  counter-claim  with  costs. 

Solicitors  for  the  plaintiff,  Bmver,  Cotton,  and 
Bower. 

Solicitors  for  the  defendants,  Bloxam,  Ellison, 
and  Co. 


Nov.  7  and  8. 
(Before  Williams,  J.,  sitting  as  an  additional 

Judge  of  the  Chancery  Division.) 
Re  Building  Estate  Brickfields  Company 

Limited  ;  Paebury's  case,  (a) 
Company  —  Winding-up  —  Cmitributory  —  Fully 
paid-up  eharee — Statement  in  certificate — Non- 
registration of  contract — Estoppel — Companies 
Act  1867  (30  i  31  Vict.  c.  131),  s.  25. 

W.,  who  was  entitled,  under  a  contract  loith  a 
company,  to  an  allotment  of  certain  fully  paid- 
up  tharet  therein  to  himself  or  his  nominees, 
was  inttrttcted  by  P.  to  apply  for  an  allotment  to 
him  of  certain  fully  paid-up  shares  in  the  com- 
pany, and  was  paid  by  P.  therefor.  W.  did  not 
act  on  these  instructions,  but  retained  the  money 
and  obtained  from  the  company  an  allotment  to 
P.  of  certain  of  the  shares  to  which  he  ( W.)  was 
entitled.  The  share  certificate  sent  by  the  com- 
pany to  P.  contained  a  statement  that  the  shares 
were  fully  paid  up.  P.  acted  on  the  faith  of  this 
statement,  and  under  the  belief  that  tlie  shares 
allotted  to  him  had  been  actually  paid  for  in 
cash.  No  contract  for  the  issue  to  W.  of  fuUy 
paid-up  shares  had  been  filed  under  sect.  25  ^ 
the  Companies  Act  1867.  The  company  having 
gone  into  liquidation,  the  liquidaior  placed  P. 
on  the  list  of  contributories  in  respect  of  the 
shares  allotted  to  him. 
Held,  that  P.  was  entitled  to  rely  on  the  statement 
on  the  certificate  that  the  shares  were  fuUy 
paid  up,  and  that  the  company  and  its  liquu 
dator  were  therefore  estopped  from,  alleging 
that  th^  shares  were  not  in  fact  fully  paid  up. 
Summons. 

The  Buildings  Estates  Brickfield  Company 
Limited  was  incorporated  in  Not.  1879. 

In  1878,  prior  to  the  incorporation  of  the  com- 
pany, A.  F.  Parbury  instructed  one  "Wright,  who 
was  one  of  the  promoters  of  the  company,  to 
procure  for  him  an  allotment  of  100  ordmary 
shares  of  52.  each  in  the  company,  as  soon  as  the 
company  was  incorpoi-ated,  and  gave  him  500Z.  to 
pay  for  them. 

Wright  never  acted  upon  these  instructions,  but 
retained  the  500Z.,  and  shortly  after  the  incorpo- 
ration of  the  company  procui-ed  an  allotment  by 
the  eompanv  to  Parbury  as  his  nominee  of  100 
ordinary  fully  paid-up  shares  of  51.  each,  to  which 
he  (Wright)  was  entitled  as  one  of  the  vendors 
under  a  contract  with  the  company. 

In  Dec.  1879  the  company  sent  to  Parbury  a 
certificate  for  the  100  snares,  which  stated  that 
the  shares  were  fully  paid  up. 

Parbury  subsequently   sold    twenty    of   these 
shares. 
The  company  having  gone  into  liquidation  the 
(a)  Beported  by  W.  IviMET  COOK,  Esq.,  Biirrlst«r-tt-L«ir. 


official  receiver  and  liquidator  placed  Parbury  on 
the  list  of  contributories  in  respect  of  eighty 
shares. 

This  was  a  summons  taken  out  by  Parbury 
asking  that  the  list  of  contributories  and  the 
liquidator's4  certificate  finally  settling  the  same 
might  be  reviewed  and  varied  by  excluding  there- 
from the  name  of  the  applicant  in  respect  of  the 
eighty  shares,  or  in  the  alternative  that  it  might  be 
declared  that  the  eighty  shares  standing  in  his 
name  were,  at  the  date  of  the  winding-up  order, 
fully  paid  up,  or  were  to  be  deemed  fully  paid  up 
in  favour  of  the  applicant,  and  that  the  applicant 
was  under  no  liability  in  respect  thereof. 

The  ground  alleged  by  the  official  reeeiver  and 
liquidator  for  placing  the  applicant's  name  on  the 
list  was  that,  inasmuch  as  he  had  not  paid  cash  to 
the  company  for  his  shares,  and  there  was  no 
registered  contract,  the  applicant  was  not  entitled 
to  treat  the  shares  as  fulfy  paid  up. 

The  applicant  alleged  that  he  was  not  aware 
untU  after  the  commencement  of  the  winding-up 
that  Wright  bad  not  applied  for  the  shares  for 
him,  and  paid  the  company  cash  according  to  his 
instructions. 

It  did  not  apppear  from  the  evidence  that  any 
notice  that  the  requirements  of  sect.  25  of  the 
Companies  Act  1867  had  not  been  complied  with, 
had  been  received  by  the  applicant. 

By  the  Companies  Act  1867,  sect.  25,  it  is  pro- 
vided that 

Every  share  in  any  company  shall  be  deemed  and 
taken  to  have  been  iasned  and  to  be  held  subject  to  the 
payment  of  the  whole  amount  thereof  in  cash,  unless 
the  same  shall  have  been  otherwise  determined  by  a 
oontraot  dnly  made  in  writiDff,  and  filed  with  the 
Begistrar  of  Joint  Stock  Companies  at  or  before  the 
issoe  of  snch  shares. 

Upjohn  for  the  summons. — Where  a  person  is 
induced  to  accept  shares  in  a  company  upon  a 
representation  by  the  company  that  the  shares 
are  fully  paid  up,  and  he  acte  in  good  faith  upon 
that  representation,  the  company  is  estopped  from 
alleging  that  the  shares  are  not  fully  paid  up  : 

,     Burlcinshaw  v.  Nicholls,  39  L.  T.  Bep.  308 ;  3  App. 

Cas.  1004 ;   and  a.  c.  nom.  Be  British  Farmers' 

Pure  Linseed  Cake  Company,  38  L.  T.  Bep.  45  ; 

7Ch.  Div.  533. 

Here  the  applicant  received  from  the  company 

a  certificate  which  stated  on  the  face  of  it  that 

the  shares  were  fully-  paid  up,  and  having  no 

notice  that  they  were  not  in  fact  fully  paid  up, 

the  company  and  its  liquidator  are  estopped  from 

alleging  that  the  shares  were  not  so  paid  up. 

There  was  nothing  in  the  circumstances  of  this 

case  to  put  the  applicant  upon  inquiry.    Sect.  25 

of  the  Act  of  1867  has  no  application  as  between 

the  company  itself  and  ite  snareholders  : 

Blyth'e  ease.,  36  L.  T.  Eep.  124 ;  4  Ch.  Div.  140. 
He  also  referred  to 

Be  London  Celluloid  Company,  59  L.  T.  Bep.  109  ; 

39  Ch.  Div.  190  ; 
Carl  ing,  Bespeler,  and  Walsh's  cases,  33  L.  T.  Bep. 

645 ;  1  Ch.  Div.  115  ; 
Be  Macdanald,  Sons,  and  Co.,  69  L.  T.  Bep.  567 ; 
(1894)  1  Ch.  89. 

E.  8.  Ford  for  the  official  receiver  and  liqui- 
dator.— The  mere  issue  of  a  certificate  stating  that 
the  shares  are  fully  paid-up  is  no  answer  to  sect.  25. 
It  is  laid  down  in  Buckley  on  the  Companies 
Acts  (6th  edit.,  p.  557),  that  "  the  original  allottee 
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and  .  .  .  every  Bubseqnent  transferee  with  notice 
holds  the  shares  as  unpud."  The  applicant  in 
the  present  case  being  the  original  allottee, 
cannot,  I  submit,  set  np  an  estoppel.  An  original 
allottee  in  order  to  escape  the  operation  of  sect.  25, 
must  either  prove  the  payment  in  cash  for  the 
shares,  or  the  issue  to  him  of   the  shares  in 

Jarsoanoe  of  a  registered  contract.  [Williams, 
. — Do  Tou  say  that  the  doctrine  of  estoppel  is 
not  applicable  to  the  proof  of  payment  under  sect. 
25  P]  Estoppel  is  applicable  in  the  case  of  a 
transferee  for  value,  but  not  in  that  of  an  original 
allottee.  The  issue  of  a  certificate  is  not  neces- 
sary to  the  issue  of  shares  within  sect.  25  of  the 
Act  of  1867 : 

Blyth'i  out  (ubi  nip.). 

The  applicant  cannot  set  up  any  estoppel  unless 
he  can  show  that  he  in  fact  relied  on  the  certifi- 
cate : 

Re  Vulcan  Ironworks  Company,  W.  N.  18S5,  p.  120. 

Here  he  must  either  have  known  the  circum- 
stances under  which  the  shares  were  issued,  or  he 
was  put  upon  inquiry.  [Williams,  J.  referred  to 
Jone»  V.  Uordon,  37  L.  T.  Rep.  477 ;  2  App.  Cas. 
ei6.] 

Uj^ohn  replied. 

Williams,  J. — This  is  a  very  curious  case,  and 
raises  a  new  point.  Farbury  is  the  allottee  of 
these  eighty  shares  upon  which  the  question  in  this 
case  arises.  He  was  originally  allottee  of  100 
shares,  and  he  has  dealt  with  twenty  of  those  100 
shares  by  sale,  and  there  are  only  eighty  left.  He 
has  been  placed  on  the  list  of  contributories 
because  cash  has  not  been  paid,  and  the  liquidator 
says  that  by  virtue  of  sect.  25  of  the  Companies 
Act  1862  he  is  now  liable  to  pay  in  cash  for  these 
shares,  there  being  admittedly  no  filed  contract 
in  existence.  Now,  so  far  as  I  know,  there  has 
been  no  case  in  which  an  allottee  of  shares  has 
been  allowed  to  escape  the  stringency  of  the  pro- 
visions of  sect.  25  without  showing  that  the 
shares  were  issued  in  pursuance  of  "a  contract 
dul^  made  in  writing,  and  filed  with  the  registrar 
of  joint-stock  companies  at  or  before  the  issue  of 
such  shares."  But  I  have  arrived  at  the  conclu- 
sion that  in  this  particular  case  Farburr  is  not 
liable  to  be  put  on  the  list  of  contributories 
except  as  the  holder  of  fully  paid-up  shares.  Mr. 
Upjohn  has  called  my  attention  to  lie  Macdonald, 
Bong,  and  Co.  (ubi  aup.)  and  Carting's  case  {ubi 
sup.) ;  but  I  am  not  going  to  decide  the  present 
case  on  the  basis  of  either  of  those  cases.  The 
facts  of  this  case  are  these :  Farbury  paid  500Z.  to 
Wright  before  the  incorporation  of  the  company, 
and  asked  him  to  apply  for  100  shares,  and  to  use 
the  5002.  for  the  purpose  of  paying  the  amount 
necessary  to  be  paid  on  the  snares  if  the  shares 
should  be  allott^  to  him  (Farbury)  in  pursuance 
of  the  application.  If  Wright  had  made  the 
application,  and  paid  the  money,  Farbury  would 
have  been  a  member  of  the  company,  and  the 
holder  of  shares  paid  for  in  cash.  But  in  truth 
and  in  fact  Wright  never  did  act  on  the  instruc- 
tions given  him  by  Farbury,  and  never  did  apply 
for  the  shares  in  accordance  with  the  instructions. 
What  Wright  in  fact  did  was — being  entitled  to 
receive  fully  paid-up  shares  under  a  contract  to 
issue  fully  paid-up  shares  to  himself  and  his 
nominees — to  get  the  company  under  that  con- 
tract to  issue   fully  paid-up  shares   to  certain 


persons  as  his  nominees,  amongst  whom  was 
Parbm-y.  Farbury  had  a  certificate  of  title  sent 
to  him  which  was  issued  not  under  contract 
between  himself  and  Wright,  but  under  a  contract 
between  Wright  and  the  company.  Those  facts 
are  not  in  dispute.  Of  those  shares  eighty  are 
now  held  by  Farburr,  and  he  has  never  i-epudiated 
tiiem  in  any  way.  They  were  thus  standing  in  his 
name  at  the  date  of  the  winding-up,  and  he  now 
seeks  to  say  that  in  respect  of  these  shares  there 
has  been  a  payment  in  cash.  It  is  quite  true  that 
there  has  not  been  such  a  payment  in  fact ;  but 
Farbury  says  he  is  entitled  to  rely  on  the  general 
law  of  estoppel,  and  that  the  company  is  estopped 
by  reason  of  its  certificate  from  denying  that  the 
shares  are  fully  paid-up.  As  I  understand  the 
case  before  the  Court  of  Appeal  of  the  British 
Farmers'  Pure  Linseed  Cake  Company  (ubi  sup.), 
it  was  a  case  in  which  it  was  sought  to  make  a 
transferee  of  shares,  on  which  cash  had  not  been 
paid,  liable,  and  the  transferee  wajs  allowed  to  say, 
"  I  produce  the  certificate  of  the  company  stating 
that  the  shares  ai-e  fully  paid  up,  and  the  company 
cannot  say  that  sect.  25  has  not  been  complied 
with."  Let  us  look  at  the  case  and  see  if  that  is 
so.  James,  L.J.  (at  p.  538  of  7  Gh.  Div.)  says : 
"  1  think  that  the  section  to  which  we  have  been 
referred  "  {i.e.,  sect.  25),  "  and  which  has  been  so 
often  before  the  court,  does  not  in  the  slightest 
degree  alter  the  general  law  of  the  land  as  to  the 
effect  of  the  conduct  of  a  representation  by  com- 
panies, or  companies  acting  through  their  officers 
and  servants.  They '  are  stiU  liable,  as  they 
always  were,  to  be  bound  by  any  representation 
made  by  them  or  by  the  officers  to  whom  they 
have  entrusted  the  management  of  their  affairs. 
If  a  person  goes  to  a  company,  and  finding  there 
the  proper  officer  to  give  answers,  says,  '  Has 
such  money  been  paid  to  you  in  respect  of  such 
and  such  shares  f '  and  the  answer  is, '  Yes ; '  then 
the  company  is  bound  by  the  representation  so 
made.  A  joint-stock  company  has  no  statutory 
immunity  from  the  consequences  of  ite  acts  and 
representations.  In  this  case  the  certificate,  upon 
the  faith  of  which  the  company  got  the  share- 
holder to  become  registered  on  their  books  as  a 
shareholder,  says,  '  We  have  been  paid  in  full.' 
The  shareholder  says, '  I  took  the  transfer,  I  went 
and  registered  that  transfer  or  allowed  it  to  be 
registered  in  your  books,  I  allowed  my  name  to 
appear  in  your  books  as  a  shareholder  upon  the 
faith  of  the  representation  that  the  shares  wei'e 
paid  up.'  It  is  said  that  if  that  be  so  the  25th 
section  is  i-educed  to  a  nullity,  for  that  all  that 
the  du-ectors  have  to  do  is  to  go  to  a  law  stationer 
or  a  printer  and  get  a  certificate  nicely  engraved, 
which  says  the  shares  are  fully  paid  np,  and  then 
the  section  is  made  nugatory,  because  there  is  a 
representation,  by  which  the  company  is  bound, 
that  the  shares  have  been  paid  np  in  cash.  No 
doubt  that  representation  does  bind  the  company 
as  against  any  person  who  was  not  aware  tluit  it 
was  an  untrue  representation  and  acted  on  the 
faith  of  it."  Thesiger,  L.J.  took  the  same  view, 
and  concludes  his  judgment  in  these  words  :  "  It 
seems  to  me  clear  that  the  present  case  comes 
within  the  general  law  as  to  estoppel,  and  that  he 
(t.e.,  the  transferee)  cannot  be  made  liable."  That 
being  so,  let  me  apply  the  law  of  estoppel  to  the 
case  before  me.  Has  there  been  a  representation 
by  the  company  ?  It  is  not  disputed  that  there 
has  been,  and  I  have  only  to  inquire  whether 
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Farbuiy  was  a  person  who  was  unaware  of  the 
untruth  of  that  representation,  and  whether,  being 
80  unaware,  he  acted  on  the  faith  of  this  represen- 
tation. Thei-e  is  no  evidence  that  he  was  aware 
of  the  untruth  of  the  representation,  and  there  is 
evidence  that  he  acted  on  the  faith  of  it.  Why 
should  not  the  law  of  estoppel  be  applied  in  this 
case  ?  I  am  told  that  it  should  not  be  because  of 
the  principle  cited  by  Mr.  Ford  from  Buckley  on 
the  Companies  Acts  (ubi  cup.),  that  "  the  original 
allottee  and  .  .  .  every  subsequent  transferee 
with  notice  holds  the  shares  as  unpaid."  I  am 
asked  to  say  that,  therefore,  the  original  allottee 
is  to  be  made  liable  because  he  is  an  allottee.  If 
I  held  that,  I  should  not  be  applying  the  "  general 
law  of  the  land,"  and  giving  effect  to  the  judg- 
ment of  James,  L.J.  to  which  I  have  just  referred. 
Sect.  25  of  the  Act  of  1867  does  not  alter  the  law 
of  the  land  as  to  estoppel.  All  Mr.  Buckley 
means  in  the  passage  cited  from  his  book  is  that 
as  a  genei-al  rule  the  allottee  has  notice.  In  the 
present  case  it  seems  to  me  that  Parbuiy  in  truth 
wajB  misled.  He  believed  that  the  shares  had  been 
issued  under  a  contract  with  himself,  and  that 
cash  had  been  paid, for  them.  In  these  circum- 
stances is  he  prevented  from  relying  on  the 
estoppel  arising  from  the  statement  in  this  certi- 
ficate ?  In  my  opinion  he  is  not.  He  had  no 
knowledge  of  the  circumstances  under  which  the 
certificate  was  issued.  .  It  is  said  that,  if  he  did 
not  know  the  truth,  be  was  put  upon  inquiry  and 
might  have  learned  it,  and  that  he  deliberately 
abstained  from  so  doing,  -and  is  not,  therefore, 
in  a  position  to  take  advantage  of  this  estoppel. 
But  what  is  meant  by  saying  that  a  person  is 
put  upon  inquiry,  and  theref era  unable  to  i-ely  on 
the  truth  of  a  representation?  That  cannot  be 
said,  unless  the  person  in  question  consciously 
abstains  from  doing  that  which,  as  a  matter  of 
business,  he  would  naturally  do,  because  he  would 
rather  not  know  the  truth.  I  see  no  evidence  of 
that  kind  here.  It  is  not  argued  that  the  general 
law  of  the  land  does  not  apply.  The  only  reason 
that  can  be  given  for  not  allowing  the  applicant 
to  take  advantage  of  the  estoppel  is  that  there  is 
something  in  the  mere  fact  of  his  being  an  allottee. 
GreneraU^  speaking,  that  may  be  so,  because  an 
allottee  is  a  person  to  whom  the  original  allot- 
ment is  made,  and  he  is  thei-efore  likely  to  be 
aware  of  the  circumstances.    That  is  not  so  in  the 

f  resent  case,  and  I  can  see  nothing  to  prevent 
'arbury  from  relying  on  the  truth  of  the  state- 
ment on  the  certificate. 

Solicitors :  Bonner,  Thompson,  Burnie,  and  Co.; 
Phelps,  Sidgmick,  and  Biddle. 


Nov.  6  and  7. 

(.Before  Williams,  J.  sitting  as  an  additional 
Judge  of  the  Ghanceiy  Division.) 

Be  Ambition  Investment  Building 
Society,  (o) 
Building  society — Notice  of  withdrawal — DissolU' 
tion — Insolvency — Knowledge    of — Stoppage    of 
business — Determination  of  right  to  withdraw — 
Priority— Building  Societies  Act  1874  (37  &  38 
Vict.  c.  42),  8.  32. 
Where  the  rules  of  a  building  society  provide  that 
(a)  Beporttd  by  VT.  Ivimky  Coos,  Eaq. ,  B«nist«r-at-L4w, 


members  shall  be  entitled  to  withdraw  their 
shares  upon  giving  a  certain  notice  the  rules  cease 
to  operate  not  upon  the  insolvency  of  the  society, 
but  upon  a  stoppage  of  its  business,  or  upon  it 
becoming  recognised  that  such  a  stoppage  must 
take  pMce. 
Summons. 

The  Ambition  Investment  Building  Society 
was  established  in  1886,  and  was  registered  under 
the  Building  Societies  Act  1874. 

The  rules  of  the  society  provided  (rule  3)  that 
an  annual  general  meeting  should  be  held  in 
February,  at  which  a  balance-sheet,  with  a  report 
from  the  directors,  should  be  laid  before  the 
members;  (rule  16)  that  holders  of  shares,  on 
which  not  less  than  six  months  subscription  had 
been  paid,  and  in  respect  of  which  no  advance 
had  been  made  should  be  "  investing  members," 
and  the  holders  of  shares  on  which  an  advance 
had  been  made  should  be  "  borrowing  members." 

Rule  21  was  as  follows : 

Withdrawal. — Any  membor  may  withdraw  all  or 
any  of  his  shares  upon  giving  one  month's  notice  in 
writing  to  the  secretary,  when  snch  member  shall  be 
entitled  to  receive  back  his  nett  monthly  aabsoriptians, 
with  such  portion  of  the  profits  realised  as  may  hare 
been  posted  to  bis  credit,  together  with  snoh  interest  as 
the  direotors,  in  their  opinion,  consider  the  state  of  the 
sooiety's  business  will  allow,  sooh  interest  to  be  colcn- 
lated  np  to  the  end  of  the  month  preceding  the  date  of 
such  notioe.  If  more  than  one  member  shall  give  notice 
to  withdraw,  they  shall  be  paid  in  rotation  according  to 
priority  of  notice;  provided  always  that  widows  and 
children  of  deceased  members  shall  have  preoedenoe. 

Bule  30  provided  for  the  dissolution  of  the 
society,  on  the  resolution  of  three-quarters  of  the 
members  pi-esent  at  a  special  general  meeting 
convened  for  that  purpose. 

On  the  28th  Jan.  1891  the  directors  issued  a 
balance  -  sheet  which  showed  a  surplus  of 
2032.  16s.  3d.,  and  a  report  which  stated  that 
during  1890  the  society  had  done  no  new  busi- 
ness; that  in  their  opinion  it  ought  to  be  dis- 
solved ;  and  that  a  meeting  would  be  called  to 
discuss  the  question. 

The  principal  asset  shown  by  the  balance-sheet 
was  a  sum  of  9000Z.  odd  outstanding  on  loans  to 
borrowing  members  on  the  security  of  leashold 
property  m  respect  of  which  a  loss  considerably 
exceeding  the  sum  of  203Z.  16«.  Sd,  had  been 
sustained. 

On  the  5th  Feb.  1891  a  circular  was  issued  by 
the  seci-etai-y,  under  the  direction  of  the  directors, 
convening  a  special  meeting  for  the  12th  Feb. 
following  immediately  after  the  conclusion  of  the 
annual  geneiul  meeting,  at  which  resolutions 
would  be  proposed  to  dissolve  the  society  and  to 
appoint  liquidators. 

On  the  12th  Feb.  1891  the  special  meeting  was 
held,  and  resolutions  dissolving  the  society  and 
appointing  liquidators  wei-e  passed.  The  liqui- 
dators carried  on  the  business  of  the  society, 
realised  the  assets,  and  paid  the  outside  creditors. 

In  May  1895  an  order  was  made  to  continue  the 
voluntai-y  winding-up  under  the  supervision  of 
the  court. 

Meanwhile,  on  the  10th  Jan.  1891,  Mrs.  Lark,  a 
non-borrowing  member  of  the  society,  had  given 
notice  of  withdrawal  which  matured  between  the 
issue  of  the  circular  and  the  passing  of  the  reso- 
Int'ons  to  wind-up. 
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On  the  5th  Feb.  1891  Miss  Abrey  had  given 
notice  of  'withdrawal.  On  the  6th.  and  12th  Feb. 
1891  nine  other  members  had  given  a  similar 
notice. 

This  was  a  suramons  taken  out  bj  the  liqui- 
dators for  the  determination  by  the  court  of  the 
priorities  of  the  members  in  respect  of  the  surplus 
assets. 

It  appeared  from  the  evidence  that  at  the  date 
of  the  circular  the  sum  of  90002.  odd  due  from  the 
borrowing  members  was  worth  about  10002.  less 
than  the  nominal  amount.. 

/.  Henderson  for  Mi-s.  Lark. — Mr.s.  Lark's 
notice  of  withdrawal  matured  either  on  the  7th  or 
the  10th.  Feb.  according  as  the  word  "  month  "  in 
role  21  is  to  be  construed  as  a  lunar  or  a  calendar 
month.  In  the  early  part  of  1891  there  was  no 
question  as  to  the  insolvency  of  the  society. 
'•  Insolvency "  means  an  inability  to  pay  debts 
and  liabilities.  The  company  carried  on  its  busi- 
ness in  the  usual  way  down  to  the  end  of  1890. 
[Williams,  J. — What  do  you  say  is  the  mate- 
riality of  Jhe  insolvency  ?]  The  cases  show  that 
there  can  be  no  withdi-awal  after  tHere  is  a 
notorious  insolvency  which  must  end  in  a 
winding-up : 

Be  Bundgrland  Thirty-tixth  Vnirerial  Building 
Society,  62  L.  L.  Bep.  293  ;  24  Q.  B.  Div.  394. 
I  submit  that  at  the  date  of  Mrs.  Lark's  notice  of 
withdrawal  there  was  no  notorious  insolvency. 
The  circular  shows  that  the  society  intended  to 
continue  to  carry  on  its  business.  The  balance- 
sheet  not  only  shows  solvency,  but  a  surplus 
which  is  certified  by  the  auditors  of  the  society. 
[Williams.  J. — According  to  my  underetanding 
of  the  Sunderland  case  (libi  sup.)  it  establishes  no 
proposition  of  law  whatever.]  That  being  so,  I 
rely  on  rule  21.  Walton  v.  Edge  (52  L.  T.  Rep. 
666 ;  10  App.  Cas.  33)  thi-ows  some  light  on  the 
question  as  to  how  a  rule  of  this  kind  is  to  be 
construed.  A  dissolution  of  a  society  under  the 
Building  Societies  Act  1874  is  merely  a  dissolu- 
tion of  partnership,  and  does  not  presuppose 
insolvency.  [Williams,  J. — I  do  not  think  in- 
solvency as  a  principle  of  law  has  anything  to  do 
with  the  case.] 

Chester  Jones'  for  Miss  Abrey. — ^Miss  Abrey 
gave  notice  of  withdrawal  on  the  5th  Feb.,  the 
day  on  which  the  cii-cular  was  issued  by  the 
directors.  [Williams,  J. — ^If  the  affidavit  of 
the  liquidator  suggests  that  Ahe  did  not  know 
of  the  circular,  and  she  does  not  answer  it, 
I  must  take  it  that  she  did  know  of  it.]  At 
that  date  there  was  a  balance  of  2032.  168.  3<2. 
after  providing  for  all  the  liabilities  of  the  society, 
including  the  amounts  due  to  unadvanced 
members.  The  windiug-up  was  simply  a  disso- 
lution of  the  society  in  accordance  with  its  rules. 
Apart  from  the  cases,  any  member  was  entitled 
to  withdraw  under  the  rules,  notwithstanding  the 
circular  and  the  resolutions.  There  is  no  power 
under  the  Building  Societies  Act  1874  to  wind- 
up  a  building  society  otherwise  tlian  under  the 
supervision  of  the  court : 

Bailding^  Societies  Act  1874,  g.  32  ; 
Palmer's  Windiug-up  Forms,  p.  558.  ' 

There  was,  therefore,  I  submit,  on  the  12th  Feb. 
1891  a  dissolution  of  the  society,  but  not  in  tJie 
ordinaiy  acceptation  of  the  term  a  winding-up. 
[Williams,  J. — Mr.  Buckley  in  his  book  on 
Companies  (6th  edit.),  p.  176,  lays  it  down  that, 


"  After  windine-np  commenced  the  right  to  with- 
di-aw  is  no  douot  at  an  end.  The  assets  must  be 
administered  according  to  the  rights  of  the  parties 
at  a  moment  not  later  than  that  at  which  the 
winding-up  commences.  But  the  right  to  with- 
draw may  cease  at  an  earlier  date,  as  at  the 
moment  when  the  society  has  become  notoriously 
unable  to  meet  its  liabilities  and  notices  of  with- 
drawal given  or  matui-ing  after  that  time  may  not 
entitle  the  withdrawal  member  to  payment  in 
priority  to  other  members."]  I  accept  that  state- 
ment unreservedly.  The  words  "'notoriously 
unable  to  meet  its  liabilities  "  there  mean  unable 
to  meet  its  liabilities  to  the  knowledsre  of  the 
members  and  pei'sons  interested  in  the  society,  not 
to  the  knowledge  of  the  officers  of  the  society. 
There  is  no  evidence  here  that  at  the  date  of  Miss 
Abrey's  notice  of  withdrawal  anyone  knew  of  the 
insolvency  of  the  society.  It  is  essential  that  the 
liquidator,  in  order  to  bar  Mrs.  Abrey's  right  of 
priority,  should  show  that  it  wajs  known  that  the 
society  was  insolvent.  This  is  a  statutory  asso- 
ciation which  is  dependent  on  its  rules  and  the 
Act  of  1874  only,  and  under  rule  21,  where  a 
member  has  given  notice  of  withdrawal,  and  a 
month  has  expired,  he  is  entitled  to  be  paid,  what- 
ever may  subsequently  happen : 

B«  Blaekiwm  and  Ditlrict  Ben^t  Building  Soeitty, 
49  L.  T.  Bep.  730 ;  24  Ch.  Div.  421 ; 

Walton  V.  Edge  {ubi  tup.). 
If  the  insolvency,  to  put  an  end  to  the  right  of 
withdrawal,  must  be  known  to  the  officers  of  the 
society,  there  is  here  no  evidence  that  the  officers 
knew  of  the  insolvency  of  the  society.  So  far 
from  that  being  the  case,  they  issued  a  balance- 
sheet  which  showed  a  balance  in  favour  of  the 
society. 

Hansell  for  members  who  had  given  notice 
after  the  issue  of  the  circular. — I  submit  that  the 
fund  ought  to  be  distributed  pari  passu,  and  I 
rely  on  me  fact  that  the  insolvency  was  known  to 
the  officei-s  of  the  society.  I  admit  that  the  rules 
of  the  society  are  to  be  looked  at  to  see  what  was 
the  contract  between  the  members,  but  in  con- 
struing them  the  court  must  consider  whether 
they  were  intended  to  be  applicable  when  the 
society  ceased  to  be  a  going  concern.  That 
explains  the  decision  in 

Re    Sunderland   Thirty-tixth    Vnieertal  Building 
Society  (u&t  sup.). 

It  is  not  necessary  that  the  shutters  should  be  put 
up  in  order  that  a  society  should  cease  to  be  a  going 
concern.  It  is  clear  that  at  the  end  of  1890  the 
society  was  in  the  fullest  sense  of  the  term  insol- 
vent. The  true  construction  of  the  contract 
between  the  members  was  that  when  there  should 
be  losses  thera  should  be  equality.  It  was  never 
intended  that  one  member  should  escape  liability 
by  giving  notice.  Assuming  that  knowledge  of 
insolvency  is  necessary  I  submit  that  it  is  the 
knowledge  of  the  officers  of  the  society:  Under 
rale  21  no  right  can  accrue  until  after  the  notice 
of  withdrawal  has  matured.  There  is  no  right  to 
withdraw  until  after  the  expiration  of  a  month, 
and  the  expiration  of  such  month  is  a  condition 
precedent  to  the  right  to  withdraw. 

Fawcua  for  the  liquidators  and  for  members 
who  had  given  no  notice  of  withdrawal. — I  adopt 
Mr.  Hansen's  argument.  All  the  notices  of  witn- 
drawal  with  the  exception  of  Mrs.  Lark's  matured 
after  the  dissolution.    The  coses  show  that  not 
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only  muBt  the  notices  of  withdrawal  have  heen 
eiven.  but  that  they  most  have  matured  before  the 
dissolution : 

Walton  r.  Edge  {ubi  tup.). 

In  that  case  all  the  rights  had  matured.  The 
liquidation  commenced  with  the  dissolution,  and 
therefore  notices  which  had  not  matured  till  after 
that  date  cosaferred  no  priority : 

Carriclc  T.  North  British  Building  Society,  24  So. 

li.  Bep.  600; 
Re  Sunderland    Thirty-sixth    Universal  Building 

Society  (vbi  sup.) ; 
Barnard  v.  Tomson,  70  L.  T.  Eep.  306 ;  (1894)  1 
Ch.  374. 
[Williams,  J.,  referred  to  Broionlie  v.  JEtuatell 
(48  L.  T.  Bep.  881 ;  8  App.  Cas.  235).] 

[Williams,  J. — ^1  agree  that  the  rights  of  parties 
could  not  be  altered  after  the  dissolution,  and  for 
this  purpose  a  dissolution  is  the  same  as  a 
winding-up.] 

/.  Hetiderson  replied. 

Williams,  J. — This  is  a  case  which  raises 
questions  as  to  the  priorities  of  the  non-borrowing 
members  of  the  Ambition  Investment  Building 
Society.  The  society  has  dissolved  and  has  paid 
all  its  outside  creditors  in  full,  and  there  is  a 
surplus  left,  and  the  question  is  as  to  the  priorities 
of  these  non- borrowing  members  inter  se.  It  may 
be  taken  that  the  material  dates  are  these :  On 
the  28th  Jan.  1891  a  report  and  balance-sheet  were 
issued  by  the  directors  of  the  society,  and  upon 
the  5th  Feb.  a  circular  was  issued  by  the  secretary 
by  the  direction  of  the  officers  of  the  society, 
convening  a  special  meeting  to  take  place  on  the 
12th  Feb.,  immediately  after  the  conclusion  of  the 
a.TiTiiin.1  general  meeting,  to  consider  resolutions 
to  the  effect  that  the  society  should  be  dissolved ; 
and  upon  the  12th  Feb.  the  special  meeting  was 
held,  and  the  society  was  dissolved.  Now  there 
are  various  classes  of  non-borrowing  members 
who  are  represented  before  me.  A  certain  number 
of  non-bon-owing  members  had  given  notice  of 
withdrawal,  and  they  say  that  the  giving  of  their 
notices  under  the  circumstances  of  this  case  gave 
them  a  right  of  priority  in  the  distribution  of  the 
assets  of  the  society  amongst  the  members  inier  se 
remaining  after  payment  in  full  of  the  outside 
creditors  of  the  society.  One  of  these  claimants 
is  a  lady  named  Mi-s.  Lark.  It  appears  that  she 
gave  a  notice  of  withdrawal  which  matured  on  the 
7th  or  the  10th  Feb.  (it  does  not  matter  in  the 
least  which),  that  is,  on  some  day  between  the 
issue  of  the  cii'cular  convening  the  meeting  and 
the  holding  of  the  meeting  itself.  In  the  case  of 
all  the  other  members  claiming  priority  their 
notices  did  not  mature  until  after  the  resolutions 
for  dissolution  had  been  passed  on  the  12th  Feb. 
For  the  judgment  which  1  am  about  to  deliver  it 
is  immaterial  to  consider  the  particular  dates  of 
their  notices  as  in  the  case  of  Mrs.  Lark.  Some- 
times it  is  not  an  assistance  to  me  to  have  a  number 
of  cases  cited  because  unfortunately  it  is  difficult 
to  reconcile  them,  but  in  the  present  case  it  is  not 
so.  It  seems  to  me  that  the  cases  which  have  been 
cited  to  me  form  a  continuous  and  uninterrupted 
current  of  authority,  no  one  of  them  in  any  way 
contradicting  or  conflicting  with  the  others.  The 
last  of  these  cases  was  Barnard  v.  Tomson  (ubt 
sup.).  I  do  not  propose  to  go  into  the  facts  of 
that  case  at  any  length,  because  when  one  comes 


to  look  at  the  judgment  of  North,  J.,  it  is  clear 
that  he  is  o^y  recognising  and  carryinjg  out  the 
principles  which  were  laid  down  in  the  judgment 
delivered  by  Mathew,  J.  in  Re  Sunderland  Thirty- 
tizth  Universal  Building  Society  {vbi  tup.).  The 
view  taken  by  North,  J.  is  that  the  line  ought  to 
be  drawn  at  the  time  when  a  stoppage  of  the 
business  has  actually  taken  place,  or  it  is  recog- 
nised that  the  business  must  be  stopped.  In 
the  case  before  him  a  report  had  been  made 
by  the  accountants  which  had  been  rendered 
necessary  by  reason  of  certain  defalcations  of  an 
officer  of  the  society.  It  was  a  case  in  which 
undoubtedly  the  society  had  sustained  great 
losses,  and  in  which  it  might  vei-y  well  be  a  ques- 
tion whether  the  society  ought  not  to  dissolve  and 
stop  business.  But  the  offizers  of  the  society  in 
their  report  to  the  members  had  not  recog- 
nised the  necessity  of  stopping  business;  on 
the  contrary,  tiiey  showed  that,  after  considera- 
tion, they  thought  on  the  whole  the  society  had 
better  go  on.  The  final  clause  of  their  report 
stated  that  "  There  is  no  reason  why  the  society 
should  not  with  careful,  judicious,  and  economical 
management,  have  a  good  future  before  it."  This 
being  a  society  in  which  a  question  had  obviously 
been  raised  as  to  the  desirability  of  stopping 
business,  and  the  officers  having  reported  against 
it.  North,  J.  says  this,  "  The  result  is,  that  I  can 
find  nothing  whatever  prior  to  the  instrument  of 
dissolution,  to  indicate  such  a  state  of  things  as 
would  put  an  end  to  the  operation  of  the  existing 
rules  upon  the  pinnciples  laid  down  in  the  cases 
to  which  I  have  referred.  I  have  no  materials 
for  drawing  a  line  earlier  than  the  date  of  the 
instrument  of  dissolution.  It  seems  to  me,  there- 
fore, that  the  notices  to  withdraw  are  good  down 
to  that  time."  What  were  the  materials  for 
which  North,  J.  looked,  and  which  he  says  he 
could  not  find  P  I  understand  from  his  judgment 
that  there  had  neither,  been  a  stoppage  of  business 
in  fact,  nor  a  recognition  by  the  officers  of  the 
society  that  there  must  be  a  stoppage  of  business. 
He  does  not  confine  himself  to  the  question 
whether  the  society  was  solvent  or  insolvent.  That 
is  not  the  question  he  put  to  himself.  It  seems 
to  me  plain  that  the  question  he  put  to  himself 
was  this,  "  has  there  been  d.  stoppage  in  fact,  or  a 
recognition  by  the  officers  of  the  fact  that  there 
must  be  a  stoppage .°"  There  bad  not  been  a 
stoppage,  and  as  to  recognition  by  the  officers  of 
the  fact  that  there  must  be  a  stoppage,  they, 
although  they  considered  the  financial  position  of 
the  society  sufficientiy  grave,  after  they  had  con- 
sidered the  question,  in  the  result  reported  against 
an  immediate  dissolution.  North,  J.  in  saying 
that  follows  another  decision — that  of  Colendge, 
C.J.  and  Mathew,  J.  in  Se  Sunderland  Thirty-sixth 
Universal  Building  Society  {ubi  sup.).  Let  us  see 
what  the  judges  decided  in  that  case.  After  stating 
that  the  persons  who  had  given  notice  of  with- 
drawal claimed  that  until  a  winding-up  order  had 
been  actually  made  they  were  entiUed  to  with- 
draw, and  so  to  constitute  themselves  creditors  of 
the  societies,  and  that  the  liquidator  on  the  other 
hand  insisted  that  the  societies  were  known  to  be 
insolvent  on  the  17th  Feb.,  and  that  the  right 
which  members  would  otherwise  have  had  of 
quitting  the  societies  was  then  at  an  end,  and 
after  referring  to  the  rule  as  to  withdrawal,  they 
say,  "  We  are  of  opinion  that  this  rule  "  (i.e.,  toe 
rule  as  to  withdrawing  members)  "was  not  in- 
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tended  to  apply  where  the  society  wae  no  longer 
able  to  cai-ry  on  its  business,  and  where  it  had 
become  notorious  that  the  society  could  not  meet 
its  liabilities.  It  would  be  altogether  uni^eason- 
able  to  suppose  that  it  was  intended  in  the  event 
of  insolvency  to  permit  one  set  of  members  to 
escape  liability  at  the  expense  of  the  others. 
There  would  seem  to  be  no  adequate  considera- 
tion or  motive  for  such  an  arrangement.  The  rule 
seems  to  us  not  to  contemplate  any  such  contin* 
eency  as  a  suspension  of  its  business,  and,  there- 
fore, only  to  provide  for  a  withdrawal  fix>m  the 
society  when  it  was,  or  was  believed  to  be,  solvent." 
There  has  been  a  good  deal  of  argument  before 
me  as  to  what  is  the  meaning  of  that  judgment. 
In  particular  a  question  has  been  raised  and 
necessarily  raised  as  to  what  the  judges  meant 
when  they  spoke  of  the  society  being  no  longer 
able  to  carry  on  its  business,  and  of  its  being 
notorious  that  it  could  not  meet  its  liabilities.  I 
do  not  think  the  judges  had  the  slightest  inten- 
tion in  that  portion  of  their  judgment;  of  defining 
what  were  the  conditions  the  happening  of  which 
would  bring  to  an  end  the  right  of  withdrawal. 
All  that  they  meant  to  do  by  their  judgment  was 
to  hold  that  in  the  particular  case  before  them 
these  conditions  were  present ;  that  there  was  in 
fact  a  society  unable  to  carry  on  its  business,  and 
that  it  had  become  notorious  that  the  society 
could  not  meet  its  liabilities.  I  do  not  understand 
them  to  lay  down  any  such  rule  as  that  the  right 
to  withdraw  is  dependent  on  the  knowledge  either 
of  the  person  giving  notice  of  withdrawal  or  of 
the  officers  of  the  society  of  the  insolvent  condition 
of  the  society.  I  only  understand  them  to  say 
that  those  conditions  were  present  in  that  case,  and 
that  being  present  the  society  must  be  considered 
as  having  stopped  business  or  resolved  to  stop 
business  at  that  date  which  they  were  then  dealing 
with.  And  when  I  look  at  the  case  of  Walton  v. 
Edge  {ubi  sup.),  in  the  House  of  Lords,  and  the 
case  of  Carrick  v.  North  British  Building  Society 
(ubi  sup.),  the  case  on  which  Coleridge,  C.J.  and 
Mathew,  J.  say  their  judgment  is  based,  I  find  in 
them  both  that  the  real  question  propounded  by 
the  judges  to  themselves  was  "  had  there  been  a 
stoppage  of  business  or  anything  that  was  equi- 
valent to  a  stoppage  of  business,  and  they  held 
that  wherever  there  had  been  a  stoppage  of  busi- 
ness, or  anything  equivalent  to  it,  the  right  of 
withdrawal  is  determined.  But  it  does  not  seem 
to  me  that  insolvency,  or  even  insolvency  known 
to  the  officers  of  the  society,  is  equivalent  to  a 
stoppage  of  business,  and  I  propose  to  deal  with 
the  present  case  on  that  basis.  Lord  Shand,  in 
Carrick  v.  North  British  Building  Society  (22  Sc. 
L.  flep.  833),  when  he  is  dealing  with  it  says,  at 
p.  840,  "In  the  case  of  Tennent  v.  The  City  of 
Glasgow^  Bank  (40  L.  T.  Rep.  694 ;  4  App. 
Cas.  615),  in  which  a  number  of  authorities 
were  cited  and  considered  as  to  the  effect  of 
a  stoppage  of  a  business  on  the  declared  insolvency 
of  a  company,  it  was  held  that  no  change  could 
thereafter  be  made  in  reference  to  the  rights  or 
status  of  the  members  of  the  company,  so  that  at 
least  the  rights  of  creditors  might  be  preserved." 
That  seems  to  me  to  show  that  he  i-ecognised  that 
the  condition  which  would  determine  the  right  to 
withdraw  was  the  stoppage  of  business  or  its 
equivalent.  I  asked  Mr.  Hansell  whether  he 
would  look  at  rule  21,  and  tell  me  what  were  the 
words  he  would  introduce  in  order  to  give  to  the 


rule  the  construction  which  he  says  it  ought  to 
bear.  The  words  he  suggested  were  these :  "  Pro- 
vided that  this  rule  shall  have  no  application  when 
the  state  of  the  finances  and  business  of  the 
society  is  such  that  it  cannot  continue  as  a 
going  concern,  i.e.,  is  no  longer  commercially 
solvent."  I  do  not  accept  that  proviso.  I  am  not 
bound  to  invent  a  proviso  for  myself;  but,  if  I 
had  to  do  so  I  should  be  mora  inclined  to  insert 
this:  "Provided  that  this  rule  shall  have  no 
application  whei-e  the  society  has  stopped  busi- 
ness, or  it  is  recognised  by  its  officers  that  it  must 
stop  business."  When  it  is  considered  who  are 
the  persons  for  the  regulation  of  whose  matual 
rights  rule  21  was  passed,  it  seems  plain  that 
stoppage  of  business  or  recognition  of  the  fact  that 
stoppage  of  business  is  inevitable  is  the  proper 
point  at  which  to  draw  the  line,  and  not  insol- 
vency. Let  us  remember  what  are  the  relations 
of  these  persons.  They  have  in  common  put  their 
capital  into  an  adventure  or  concern  which  it  was 
hoped  would  yield  a  profit.  Thei'e  is  a  proviso 
for  withdrawal  of  capital.  How  long  is  the  right 
to  withdraw  capital  to  continue  P  It  must  continue 
as  long  as  the  adventure  continues,  or  its  con- 
tinuance is  contemplated.  But  from  the  moment 
the  adventure  has  come  to  an  end,  or  it  is  recog- 
nised by  the  adventurers  themselves  or  their 
officers  that  it  must  come  to  an  end,  every  prin- 
ciple of  justice  requires  that  all  who  have  joined 
in  the  common  adventure  shall  in  common  bear 
the  loss.  That  is  the  moment  at  which  the  rule 
ought  to  cease  to  operate — when  the  common 
adventure  has  come  to  an  end,  or  it  is  recognised 
either  by  the  members  personally  or  by  their 
officers  that  it  must  come  to  an  end.  From  that 
time  there  ought  to  be  no  applications  for  with- 
drawal. I  have  only  further  to  ask  myself  the 
question.  Had  that  point  been  arrived  at  in  any 
of  these  cases  ?  To  my  mind  it  clearly  had  been 
arrived  at  at  the  date  of  the  resolution  for  dis- 
solution, the  12th  Feb. ;  it  does  not  seem  arguable 
that  the  right  of  withdrawal  continued  after  that. 
But  when  had  it  arrived  prior  to  that  date  P  It 
did  not  arrive  simply  because  the  society  was 
insolvent.  A  company  which  is  insolvent  may  still 
in  the  hands  of  sanguine  adventurers  carry  on 
its  business.  It  did  not  ai-rive  when  the  directors 
published  their  report  on  the  28th  Jan.,  because, 
although  the  directors  did  not  in  this  case,  as  in 
the  case  before  North,  J.  positively  recommend  the 
continuance  of  the  business,  they  do  clearly  put  it 
before  the  members  as  a  matter  in  which  it  was 
perfectly  reasonable  for  the  members  either  to  go 
on  or  to  dissolve.  Therefore,  there  was  no  recog- 
nition by  that  report  of  the  necessity  of  stopping 
business.  That  being  so,  the  next  point  is  the 
issue  of  the  circular.  The  issue  of  the  circular 
carries  it  no  further  than  the  report.  The  report 
contemplated  thi^t  the  members  would  be  called 
together  to  decide  this  question  in  one  way  or 
another,  and  the  fact  that  the  meeting  was  con- 
vened to  consider  it  leaves  the  matter  exactly 
where  the  report  left  it.  Under  these  circum- 
stances, the  conclusion  I  havo  come  to  is,  that  in 
Mrs.  Lark's  case  there  was  not  before  the  maturing 
of  her  notice  on  the  7th  or  10th  Feb.  either  a 
stoppage  of  business  or  a  recognition  of  the  neces- 
sity for  it,  and  she  is  entitled  to  be  paid  in  full 
before  the  other  non-borrowing  members,  and 
they  must  be  paid  pari  passu  without  any 
priorities.     I    regard    this    society  much    as    a 
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partnership.  An  ontfi^ing  partner  wonld  be 
entitled  to  his  costs  oat  of  the  funds.  These 
proceedings  are  the  necessary  complement  of  the 
dissolution,  and  the  costs  of  all  parties  will  come 
ont  of  the  funds. 
Solicitors :  Leroit  and  Son ;  P.  Butland. 


PROBATE,  DIVORCE.  AND  ADMIRALTY 
DIVISION. 
ADMIRALTY    BUSINESS. 
Nov.  18  and  19. 
(Before  the  Pebsidbnx  (Sir  Francis  Jenne.) 
The  Ponoola.  (a) 
Co-ownership    action — Claim    against    managing 
owners  —  Be-opening    accounts  —  Statute    of 
Limitations. 
The  relations  between  co-owners  of  a  vessel  engaged 
in  foreign  voyages  and   hnr  managing  ovmers 
are,  in  the  absence  of  any  evidence  to  show  that 
each  voyage  is  a  separate  trading  transaction, 
to  be  treated,  in  relation  to  the  profit  and  loss 
on  her  voyages,  as  a  continuous  partnership  or 
agency,  as  the   case  m.ay  be.     Consequently  the 
rule  as    to  partnership    accounts    applies,    the 
accounts  may  be  gone  into  without  any  limit  as 
to  tims,  and  the  Statute  of  Limitations  does  not 
apply  so  long  as  the  partnership  or  agency  is 
eontinwnu. 
This  was  a  motion  bj  the  defendants  in  objection 
to  a  preliminary  report  made  by  the  registrar  in 
an  action  in  personam,  in  which  the  plaintiffs  as 
owners  of  certain  shares  in  the  steamship  Pongola, 
of  which  the  defendants  were  managing  owners, 
claimed  to    have  an    account   taken  of  certain 
brokerage  moneys,  commissions,  rebates,  discounts, 
and  other  moneys  alleged  to  have  been  received 
and  improperly  detained    by    them   during  the 
period  from  1879  to  the  present  day. 

The  matters  in  dispute'  were  referred  to  the 
i-egiatrar.  In  his  report  he  stated  that  the  first 
question  was,  whether  the  plaintiffs  were  entitled 
to  have  the  accounts  re-opened  from  the  dates  at 
which  they  had  respectively  become  pai-t-owners, 
or  were  bmited  to  the  six  years  preceding  the 
commencement  of  the  action.  The  registrar 
found  that,  without  imputing  fraud  to  the  defen- 
dants, the  fact  of  their  having  retained  undis- 
closed commissions  and  discounts  was  a  sufficient 
ground  for  re-opening  the  accounts  for  the  period 
extending  beyond  the  statutory  limit  of  six 
years. 

The  ship  was  employed  in  voyages  to  South 
Africa  out  and  home,  and  voyage  accounts  were 
rendered  at  the  end  of  each  voyage. 

The  defendants  now  moved  the  court  for  an 
order  that  the  registrar's  report  be  rejected  and 
set  aside. 

Aspinall,  Q.G.  and  Butler  Aspinall,  for  the 
defendants,  in  support  of  the  motion.  —  Each 
voyage  must  be  treated  as  a  separate  adventure. 
The  relations  between  the  co-owners  form  a 
partnership  qua  each  voyage.  When  the  voyage 
IS  ended  the  partnership  is  ended,  and  the  Statute 
of  Limitations  is  applicable : 

Liudlej  on  Partnership,  6th  edit.,  pp.  25,  34  ; 

Oreen  v.  Briggt,  6  Hare,  395  ; 

Helme  v.  Smith,  7  Bing.  709  ; 

Knox  V.  Oye,  L.  Bep.  5  H.  at  L.  Cas.  656. 

(a)  Beported  by  Bctlbk  AapiNAii.,  Eaq.,  Bwriiter-at-Law. 


But,  if  not  partners  for  the  voyage,  the  defendants 
are  agents,  and  the  accounts  in  the  circumstances 
cannot  be  re-opened.  The  relation  of  principal 
and  agent  does  not  constitute  an  express  trust. 
Given  fiduciary  relations,  it  does  not  necessarily 
follow  thai  the  Statute  of  Limitations  is  not 
applicable : 

The  Metropolitan  Bank  t.  Heiron,  43  L.  T.  Bep. 
676  J  5Ex.  Div.  319. 
The  accounts  were  closed  and  settled  at  the  end  of 
each  voyage,  and  the  statute  i-nns  from  the  date  of 
the  closing  of  the  accounts.  Where  a  person  stand- 
ing in  a  fiduciaiy  position  receives  a  bribe  or 
otherwise  makes  a  profit  by  way  of  commission 
for  which,  upon  the  principles  of  equity,  he  would 
have  to  account  if  action  were  taken  in  time,  the 
sum  received  does  not  form  part  of  the  trost 
estate  until  it  has  been  so  declared  by  the  court; 
and  therefore  the  Statute  of  Limitations  is  a 
bar: 

The  lletropclitin  Bank  v.  HeCron  (ubt  sup.) ; 

Lister  and  Co.  v.  Btubbs,  63  L.  T.  Eep.  75;  45Ch.  . 
Div.  1. 

They  also  cited  . 

Robinson  v.  Alexander,  2  CI.  &  F.  717  s 

Inglitr.  Haigh,  8  M.  &  W.  769. 
BucknUl,  Q.O.  and  Boyd,  for  the  plaintiffs, 
contra. — Whether  each  voyage  is  or  is  not  a  sepa- 
rate adventure  depends  on  the  facts,  which  here 
do  not  bear  out  the  defendants'  contention.  There 
were  fiduciary  relations  between  the  parties,  and 
the  accounts  can  be  re-opened : 

Williamson  y.  Barbour,  37  L.  T.  Bep.  698 ;  9  Cb. 
Div.  529. 
But  even  supposing  a  succession  of  voyage  part- 
nerships, and  each  partnership  ended,  the  accoontft 
were  continuous  and  the  agencSy  was  continuous, 
and  hence  the  Statute  of  Limitations  cannot  be 
pleaded : 

Betjemann  y.  Betjemann,  73  L.  T.  Bep.  2;  (1895) 
2  Cb.  474. 
As  a  fact  there  was  a  continuous  agency  through- 
out ;  but,  assuming  there  was  not,  the  Court  of 
Chancery  on  error  shown  could  re-open  the  ac- 
counts. The  case  of  Knox  v.  Oye  (iwi  sup.)  cut 
be  distinguished  on  the  ground  that  there  jtw 
the  executor  the  partnerahip  was  at  an  end.  In 
The  Albion  (6  L.  T.  Rep.  164;  1  Mar.  Law  Cas. 
O.  S,  206),  which  was  the  first  case  in  the  Admi> 
raltj  Court  under  the  Admiralty  Court  Act 
1861  (24  Vict.  0.  10),  the  court  ordered  the 
i-e-opening  of  accounts  for  eight  years.  The 
defendants  really  acted  as  agents  in  a  fidn- 
ciaiy  relationship,  and  eirors  have  been  admitted 
of  such  magnitude  as  entitle  us  to  have  the 
accounts  re-opened.  No  case  in  Chancerr  can  be 
cited  where  under  such  circumstances  the  court 
has  refused  to  re-open  accounts.  The  case  of 
Noyet  V.  Crawley  (37  L.  T.  Rep.  267  ;  10  Oh.  Div. 
31)  is  not  in  point. 

Aspinall,  Q.O.  in  reply. — The  arrangement  was 
not  a  continuing  one,  and  the  carrying  over  from 
account  to  account  was  a  mere  matter  of  con- 
venience.    He  referred  to 

The  Admiralty  Court  Aot  1861 ; 

The  Great  Western  Insurance  Company  v.  Cunlife, 
30  L.  T.  Bep.  661  ;  2  Aap.  Mar.  Law  Cas.  298: 
L.  Bep.  9  Ch.  255 ; 

Baring  v.  Stanton,  35  L.  T.  Bep.  622:  3  Asp.  Mw. 
Law  Cas.  294 ;  3  Ch.  Div.  502. 
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The  Pbksident. — ^T  tMnk  the  point  which  Mr. 
Aspjnall  has  just  been  arguing  is  the  real  qtiestion 
in  this  case.  It  is  whether  or  no,  in  the  case  of  a 
vessel  engaged  not  in  home  voyages,  but  in 
foreign  voyages,  each  of  her  voyages  is  to  be 
treated  as  a  separate  adventure,  so  that  the 
arrangements  and  relations  between  the  co- 
owners,  so  far  as  these  are  relations  of  partner- 
ship, terminate  at  the  end  of  each  successive 
voyage,  or,  if  i-egarded  as  a  matter  of  agency, 
whether  the  managing  owners  cease  to  be  agents 
on  each  occasion  at  the  end  of  the  voyage.  In 
this  case  it  appears  to  have  been  an  imdoubted 
fact  that  since  1879  there  have  Ijeen  thirty-three 
voyages  of  this  vessel.  During  the  course  of  that 
time  accounts  have  been  rendered  voyage  by 
voyage  in  almost  every  case — though  I  thmk  in 
some  cases  voyages  were  put  together — by  the 
managing  owners  to  the  other  co-owners,  showing 
a  balance  one  way  or  the  other.  In  those  accounts 
it  is  found  by  the  registrar  sufficiently  for  the 
purposes  of  this  case  that  there  ai-e  omitted  items 
which  the  co-ownei's,  who  are  the  plaintiffs,  say 
ought  to  have  been  brought  in,  and  which,  putting 
them  very  generally,  are  items  of  commissions 
received  or  retained  by  the  managing  co-owners, 
which  they  have  no  right  to  receive  or  retain, 
which  they  have  not  brought  into  their  account, 
and  which,  if  the  accounts  were  strictly  taken, 
were  items  for  which  they  oAght  to  give  credit. 
Now  I  have,  I  confess,  no  doubt  myself,  if  you 
look  at  this  as  a  matter  either  of  partnership 
or  agency,  that  the  Statute  of  Limitations  applies 
if  the  partnership  came  to  an  end  more 
than  six  years  ago,  or  if  the  agency  was 
terminated  more  than  six  years  ago.  I  do  not 
say  it  is  necessary  to  hold  that  co-owners  in  ships 
are  in  every  sense  of  the  word  partners,  but  they 
are  partners  in  this  way,  that,  as  Lindley,  L.J. 
says  in  the  passage  which  has  been  cited  in 
rej^ard  to  co-ownership  in  chattels,  "  where  a  ship 
is  employed  by  all  the  part-owners,  or  by  some  of 
them,  but  not  against  the  will  of  the  others,  they 
all  share  her  gross  eaiTungs,  and  contribute  to  the 
expenses  incurred  in  obtaining  them ;  and  in  such 
a  case  there  is  little,  if  any,  difference  between  the 
accotmt  which  is  taken  between  the  part-owners 
and  that  which  would  be  taken  if  they  were  actual 
partners  "  (Lindley  on  Partnership,  6th  edit.,p.  34). 
So  that  for  the  purpose  of  taking  accounts  they 
must  be  treated  as  partners.  Can  there  be  any 
real  doubt  that,  as  the  law  stands,  after  a  partner- 
ship has  terminated,  in  the  absence  of  fraud,  or, 
it  may  be,  in  the  absence  of  circumstances  which 
do  not  arise  in  this  case — can  it  be  doubted  that 
tihe  statute  applies?  I  do  not  think  it  can. 
There  is,  it  is  said,  no  distinct  authoi'ity  to  show 
it.  There  appears  to  me  to  be  very  considerable 
anthority  to  that  effect.  In  the  first  place,  we 
have  the  statement  in  the  text-book,  to  which  I 
have  already  referred  (Lindley  on  Partnerehip, 
6th  edit.,  p.  512) :  "  So  long,  indeed,  as  a  partner- 
ship is  Buosisting,  and  each  partner  is  exercising 
his  rights  and  enjoying  his  own  property,  the 
Statute  of  Limitations  has,  it  is  conceived,  no 
application  at  all ;  but,  as  soon  as  the  partner- 
ship is  dissolved,  or  there  is  any  exclusion  of  one 
partner  by  the  others,  the  case  is  very  different, 
and  the  statute  begins  to  run."  An  authority 
before  the  Act  of  1890  is  quoted,  and  also  the 
anthority  of  Barton  v.  Tne  North  Staffordshire 
Railway  Company  (58  L.  T.  Eep.  549 ;  38  Oh.  Div. 
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458),  which  is  a  decision  by  Kay,  J.,  in  which  he 
states,  "  it  is  settled  that,  after  a  partnership  has 
ceased,  any  claim  on  simple  contract  by  one  former 
partner  a^inst  the  others  in  respect  thereof  is, 
prima, facie,  subject  to  be  ban-ed  after  the  expira- 
tion of  six  years."  Then  is  quoted  the  case  of 
Ktwx  V.  Gye  {ubi  sup.)  and  Noyes  v.  Crawley  (vM 
sup.),  which  appears  to  me  to  be  a  clear  authority 
that  before  the  Act  of  1890  accoimts  could  not  he 
re-opened  as  between  partners  where  the  partner- 
ship had  come  to  an  end  more  than  six  years 
before.  The  Pai-tnership  Act  of  1890  would  not 
seem  to  lay  down  a  new  principle;  it  seems  to 
recognise  what  was  the  law — what,  at  any  rate, 
seems  to  be  the  law  now — that  at  the  end  of  a 
partnership,  whether  it  be  the  total  end  of  it  as 
regards  the  partners,  or  whether  it  be  the  end  as 
regards  a  particulai'  person  who  is  excluded  or 
who  dies  and  has  representatives,  there  is  a  debt, 
and  that  it  is  subject  to  the  statutory  limitations 
as  to  its  recovery.  If  the  matter  be  looked  upon  as 
one  of  agency,  it  appears  to  me  that  the  same 
termination  arises,  although,  if  indeed  it  can  be 
shown  that  the  agent  is  clothed  with  an  express 
trust,  a  totally  different  series  of  considerations 
ensue.  The  partner  is  the  agent  for  the  other 
partners,  as  Jessel,  L.J.  said  in  the  case 
of  Williamson  v.  Barbour  {ubi  sitp.),  but  an 
agent  may  be,  of  course,  very  much  more  than 
that.  He  may  be  an  actual  trustee,  and  there 
are  cases  which  run  rather  fine  as  to  when  he  is 
or  when  he  is  not.  For  example,  the  well-known 
case  where  a  solicitor  was  acting  as  the  general 
representative  of  a  person,  doing  all  his  affairs 
for  him,  it  was  held  that  he  was  a  trustee,  and 
that  as  against  him  the  accounts  might  be  opened 
after  the  expiration  of  six  yeai-s.  But  that  is  a 
different  case  to  this,  and  1  do  not  think  it  can 
be  said  that  in  this  case  there  is  any  such  express 
trust,  though  there  are  such  fiduciary  relations 
as  would  make  a  co-owner  a  trustee  for  his  part- 
nere  in  that  sense.  But  if  this  case  is  to  he 
treated  as  a  case  like  those  of  The  Metropolitan 
Bank  v.  Heiron  (ubi  sup.)  and  Lister  v.  Stubbs 
(ubisup.),thea  the  principle  of  those  cases  applies, 
and  you  would  have  to  claim  the  particular  items 
as  items  of  debt,  and  they  would,  therefore, 
be  barred  by  the  Statute  of  Limitations.  The 
matter,  therefore,  whichever  way  you  look  at  it, 
appears  to  me  to  come  to  this :  whether  there  are 
such  continuing  relations  between  the  co-ownera 
and  the  managing  owners  as  constitute  what  is 
like  a  partnersliip  between  the  parties  or  a 
continuing  agency.  That  is  a  question  of  mixed 
fact  and  law.  Mi:  Aspinall  puts  it  nearly  as  high 
as  a  question  of  law.  What  Mr.  Aspinall  said  is 
that  in  pi-actice  each  voyage  is  a  sepai-ate  adven- 
tui-e,  and  ought  so  to  bs  treated  for  aU  purposes 
relevant  to  this  case.  He  admits  that  in  the  case 
of  vessels  employed  on  home  or  coasting  voyages 
the  same  prmciple  cannot  be  applied,  because 
there  it  wonld  he  ridiculous  to  talk  of  each 
sailing  as  being  a  separate  venture.  Take 
the  case  of  a  steamer  plying  l>etween  two  ports, 
or  the  extreme  case  of  a  channel  steamer  crossing 
the  channel  three  or  four  times  a  day ;  it  would 
be  ridiculous  to  say  that  each  vovage  is  a  separate 
adventure,  and  it  is  admitted  that  in  such  cases 
there  is  a  continued  relation  between  the  co- 
owners  and  the  managing  owners.  Mr.  Aspinall 
has  also  pointed  out  that  there  are  peculiarities 
in  regard  to  the  relations  of  co-ownera  of  ships 
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differentiating  them  from  the  ordinary  relations 
of  other  partners.  No  donbt  that  is  so.  Any 
co-owner  has  the  peculiar  right  of  withdrawing 
himself  from  any  particular  voyage ;  and  of 
requiring  bail  to  be  given.  That  is  a  peculiarity, 
no  doubt,  in  the  relations  of  co-owners  as  regards 
a  ship ;  and  similarly,  again,  a  co*owner  may  sell 
oneormoi'e  of  his  shares  and  place  somebody  else 
in  his  position.  All  those  thmgs,  no  doubt,  con- 
stitute peculiar  mattei-s  in  regard  to  the  owner- 
ship of  ships  and  the  relations  of  co-owners. 
But  what  seems  to  be  the  case  is,  that  although 
any  one  of  the  circumstances  which  have  been 
alluded  to  may  give  rise  to  a  question  whether  a 
partnership  such  as  this  continues  to  exist,  or  an 
agency  continues  to  exist,  in  the  long  run  it  must 
come  back  to  this,  that  in  any  particular  case  we 
must  see  whether  or  not  there  has  been  a  con- 
tinued partnei-ship  or  a  continued  agency.  It 
may  or  may  not  be  that  if  one  of  the  co-owners 
put  somebody  else  in  his  place,  or  one  had  died, 
it  would  not  be  a  continuous  partnership.  But 
in  the  particular  case  with  which  we  have 
to  deal  nothing  of  that  kind  has  taken  place. 
I  think  it  has  been  said  that  somebody  has  gone 
out,  and,  if  that  is  so,  a  different  question  arises  ; 
but,  speaking  generally,  there  have  been  the  same 
co-owners  from  first  to  last,  and  the  same 
managing  partners,  and  they  have  been  dealing 
■with  this  ship,  voyage  after  voyage,  admittedly 
in  exactly  the  same  way.  Is  there  anything  to 
show  that  between  them  the  relations  were  broken 
up  into  parts,  or  into  diffei-ent  peiiods  ?  I  do  not 
think  there  is.  I  was  at  one  time  a  little  im- 
pressed by  observing  that  at  the  end  of  the 
twelfth  voyage  there  seems  to  have  been  a  kind 
of  settling,  but  that  after  that  the  accounts  have 
run  on.  I  do  not  think  that  that  ought  to  inter- 
fere with  what  appears  to  me  to  have  been  the 
feneral  current  of  business  between  these  parties. 
Whatever  they  could  have  done,  what  they  did  do 
was  to  treat  the  whole  matter  as  one.  The  case 
of  Betjemann  v.  Betjemann  {uhi  sup.),  which  was 
decided  in  the  Chancery  Division  during  the 
present  year,  may  be  referred  to  as  showing  that 
where  one  partner  goes  out  and  the  other  pai-tners 
continue,  as  between  them  there  is  a  continuing 
partnership.  And  in  this  case,  in  analogy  to  that, 
1  should  say  that,  whether  one  partner  may  have 

fone  out  or  not,  and  whether  some  shares  may 
ave  been  sold  out  or  not,  still,  taking  it 
as  a  whole,  there  have  in  this  case  from 
first' to  last  been  continuing  relations  between 
the  co-owners  and  the  managing  owners.  I  am 
unable  to  say  that  in  this  case  there  has  been 
such  a  breaking  up  as  would  constitute  thirty- 
three  different  voyages,  which  is  what  I  am 
asked  to  say.  I  have  felt  some  little  di£Sculty 
about  this  case,  because  unfortunately  this  point 
does  not  seem  to  have  been  taken  before  the 
learned  registrar.  It  seems  to  have  been 
admitted  there  that  the  matter  was  a  continuous 
one,  and  it  has  been  raised  now  by  the  ingenuity — 
I  do  not  say  it  in  any  objectionable  sense — ^but  by 
the  ingenuity  of  the  counsel  from  whom  it  has 
come.  He  was  acute  enough  to  see  that  ships 
may  be  placed  in  a  different  position  from 
ordinai-y  partnerships  as  regards  tne  law.  That 
has  prevented  one  from  getting  some  of  the 
information  which  perhaps  one  might  otherwise 
have  obtained  as  to  the  rendering  of  the  accounts, 
which  might  have  thrown  some  light  on  this 


matter.  But  I  do  not  think  it  has  been  made  out 
in  this  ca«e  that  there  has  been  a  series  of 
sepai-ate  adventures.  On  the  contraiy,  I  regard 
this  as  one  long  continuing  transaction.  If  that 
is  so,  then  I  uiink  the  case  of  WiUiamson  v. 
Barhoar  does  apply.  I  have  no  doubt  that  since  the 
statute  of  1861,  and  the  Judicature  Act  of  1873, 
the  court  will  proceed  on  the  same  principle  as  the 
Court  of  Equity  would  proceed  in  taking  accounts. 
I  do  not,  however,  say  that  this  coui-t  will  be 
bound  by  the  practice  of  the  Court  of  Chancery 
as  to  surcharging,  &c. ;  but  I  should  think  that 
this  court  would  leave  the  matter  to  the  registrar  to 
deal  with  in  the  way  which  he  would  think  best. 
I  do  not  cite  WiUiamson  v.  Barbour  as  an 
authority  for  more  than  this,  that  the  Com-t  of 
Equity  will  re- open  an  account  which  goes  be- 
yond the  Statute  of  Limitations,  where  there  is  an 
existing  agency  continuing  over  a  number  of 
years,  when  it  is  pointed  out  that  there  can  be 
shown  sufBciently  grave  errors  to  justify  the  re- 
opening of  the  accounts.  As  regards  this  court, 
there  does  not  appear  to  be  any  authority  bearing 
directly  on  this  question.  I  was  referred  to  a 
case  directly  after  the  statiite  of  1861,  a  very  short 
case,  decided  by  consent,  and  the  learned  registrar 
has  referred  to  another;  but  for  this  purpose  I 
think  it  is  sufficient  to  say  that  there  is  no  autho- 
rity, so  far  as  1  know,  in  this  court  contrary  to 
what  I  take  to  be  the  practice  of  the  Court  of 
Equity  in  this  matter.  I  think,  therefore,  that 
the  report  of  the  learned  registrar  must  be  con- 
firmed, and  that  the  matter  must  go  before  him 
again  for  further  investigation.  I  do  not  give  any 
dii-ections  to  the  learned  registrar  as  to  what 
items  ai-e  to  be  gone  into.  It  is  only  necessary  to 
decide  what  is  in  dispute.  I  think  that  way  of 
putting  it  is  a  better  way  than  giving  detailed 
instructions,  which  I  do  not  feel  able  to  give. 
Nor  do  I  say  anything  about  the  question  of 
fraud.  The  learned  registrar  has  not  found  any, 
nor  has  he  been  asked  to  say  that  there  was  any 
fraud.  Of  course,  if  fraud  were  shown,  it  would 
re-open  any  account ;  but  I  think,  in  this  case. 
that  at  the  present  stage  fraud  has  neither  been 
alleged  or  shown. 

Solicitors  for  the  plaintiff,  Inee,  Colt,  and  Inee. 
Solicitors  for  the  defendants,  F.    W.  and  H. 
Hilhery. 


f^ouse  of  i^orns, 

June  25,  27,  28,  and  Dee.  5. 

(Before  the  Lord  Chancbiloe  (Herschell), 
Lords  AsHBOUENB,  Macnaghten,  and 
Davey.) 

Teego  and  anothee  v.  Hunt,  (a) 
on  appeal  feom  the  couet  of  appeal  in 

ENGLAND. 

Partnership — Retiring  partner — Sale  of  goodwill 
— Competing  business — Soliciting  customers  of 
old  firm. 

When  the  goodwill  of  a  business  is  sold  the  vendor 
does  not,  by  reason  of  that  sale  only,  in  the 
absence  of  any  covenant,  im.pose  upon  himself 
any  obligation  not  to  carry  on  a  competing 
business.     But,  as  the  connection  formed   with 

(a)  Beported  by  O.  E.  Uauden,  Esq.,  Builster-at-Law. 
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cttstmners  constitutes  tTie  goodwill  of  a  business, 
a  man  who  has  parted  with  the  goodwill  must 
not  avail  himself  of  his  special  knowledge  of  the 
old  customers  to  attract  them  to  his  competing 
business. 

The  appellants  and  the  respondent  carried  on 
a  brutness  in  partnership  on  the  terms  that,  on 
the  expiration  of  the  partnership  by  effluxion  of 
time,  the  goodwill  of  the  business  should  belong 
to  the  appellants. 

Held  (reversing  the  judgment  of  the  court  below), 
that  the  appellants  were  entitled  to  an  in- 
junction restraining  the  respondent  from  can- 
vassing in  any  way  by  him,self  or  his  agents  any 
person  who  had  been,  prior  to  the  dissolution  of 
the  partnership,  a  customer  of  the  firm,  with  a 
view  of  inducing  such  person  to  deal  with  him 
after  such  dissolution. 

Pearson  v.  Pearson  (51  L.  T.  Bep.,  311 ;  27  Ch. 
Div.  145)  overruled. 

Labouchere  v.  Dawson  (25  L.  T.  Bep.  894 ;  L.  Bep. 
13  Eq.  322)  approved  and  followed. 

This  was  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  (Lord  Halsbury,  Lindle^  and 
Smith,  L.JJ.),  who  bad  affirmed  a  decision  of 
Stirling,  J. 

The  case  is  reported  in  72  L.  T.  Bep.  269  ;  and 
(1895)  ICh.  462. 

The  appellants  and  the  respondent  had  carried 
on  business  in  partnership  since  the  Ist  Jan.  1889, 
upon  the  terms  that  on  the  expiration  of  the 
partnership  the  goodwill  of  the  business  should 
Wong  to  the  apjjellants  alone.  The  partxiership 
woula  expire  by  effluxion  of  time  on  the  Ist  Jan. 
1896. 

In  Dec.  1894  the  appellants  became  aware  that 
the  respondent  was  copying  the  names  and  ad- 
dresses of  the  customers  of  the  firm  from  the 
«ntries  in  the  books  of  the  firm,  with  the  avowed 
object  of  using  the  information,  after  the  deter- 
mination of  the  partnership,  to  assist  him  in 
'Canring  on  a  competing  business. 

The  appellants  moved  for  an  injunction  to 
restrain  him,  but  the  injunction  was  refused  bj 
Stirling,  J.,  on  the  authority  of  Pearson  v.  Pearson 
(51  L.  T.  Eep.  311 ;  27  Oh.  Div.  145),  and  his 
decision  was  affirmed  by  the  Court  of  Appeal,  as 
above  mentioned. 

Graham  Hastings,  Q.G.,  Cozens-Hardy,  Q.C., 
«nd  Clare  appeared  for  the  appellants. 

Sir  B.  Webster,  Q.O.,  Buckley,  Q.C.,  and 
G.  Henderson  for  the  respondent. 

In  addition  to  the  cases  referred  to  in  the 
judgments  the  following  were  also  cited  in  the 
.arguments : 

Shackle  r.  Baiter,  14  Yes.  468 ; 
Kennedy  v.  Lee,  3  Uer.  441 ; 
Mogford  v.  Courtenay,  45  L.  T.  Bep.  303 ; 
Vernon  v.  Sallam,  55  L.  T.  Eep.  676  ;  34  Ch.  Div. 
748. 

Cozens-Hardy,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
«hips  took  time  to  consider  their  judgment. 

Dec.  5. — Their  Lordships   gave   judgment  as 
follows : — 
Lord  Hesschell.  (a) — My  Lords :  A  very  im- 


(a)  Between  the  argnment  of  the  case  and  the  jadg- 
ment  Lord  Hersobell  resigned  the  office  of  Lord  Chan- 
•cellor. 


portant  question,  which  has  givei^  rise  to  much 
difference  of  judicial  opinion,  presents  itself  for 
decision  in  the  present  case.  For  some  years 
prior  to.  1876  William  Henry  Trago,  the  husband 
of  the  appellant  Anna  Trego,  had  carried  on  busi- 
ness as  a  varnish  and  japan  manufacturer,  at 
Bow  and  in  London,  under  the  name  of  Tabor, 
Trego,  and  Co.  In  that  year  he  took  the  respon- 
dent into  partnership,  but  upon  the  terms  that  the 
goodwill  of  the  business  should  be  and  remain  the 
sole  property  of  William  Henry  Trego.  The 
partnership  continued  until  his  death.  In  Feb. 
1889  a  partnership  agreement  was  made  between 
the  appellants  and  the  respondent  that  they  should 
carry  on  the  business  under  the  old  style  of  Tabor, 
Trego,  and  Co.  for  a  term  of  seven  years.  The 
agreement  provided  that  the  goodwill  should 
nevertheless  be  and  remain  the  sole  property  of 
Anna  Trego.  In  December  of  last  year  the  appel- 
lants found  that  the  respondent  had  employed  a 
clei'k  of  the  firm,  out  of  office  hours,  to  copy  for 
him  the  names,  addresses,  and  businesses  of  all 
the  firm's  customers.  The  respondent  admits 
that  his  object  in  having  the  copy  made  was  to 
aoquii-e  information  which  would  enable  him, 
when  the  partnership  comes  to  an  end,  to  canvass 
these  persons  and  to  endeavour  to  obtain  their 
custom  for  himself.  The  appellants  accordingly 
brought  this  action,  and  moved  for  an  injunction 
to  restrain  the  respondent  from  making  copies  of 
or  extracts  from  the  partnerahip  books  for  any 
purposes  other  than  the  business  of  the  pai-tner- 
ship.  Stirling,  J.,  in  the  course  of  his  judgment, 
said :  "  It  has  been  admitted  in  the  argument, 
and  for  the  purposes  of  it,  that  the  d^endant 
intends,  in  the  event  of  the  partnership  coming 
to  an  end  at  the  beginning  of  next  year,  to  use 
this  list  for  the  purpose  of  soliciting  the 
customers  of  the  present  firm.  He  proposes  then 
to  engage  in  a  business  of  a  similar  nature  to 
that  carried  on  by  the  firm,  and  the  question 
which  I  have  to  decide  is  whether  he  is  entitled 
to  make  such  use  of  the  list."  It  seems  clear, 
therefore,  that  the  point  in  contest  befoi-e  the 
learned  judge  who  heard  this  motion  was  whether 
the  respondent  was  entitled  to  make  use  of  the 
list  of  the  customers  of  the  firm  which  he  had 
obtained  in  order  to  canvass  them  when  he  started 
business  on  his  own  accoimt.  I  mention  this 
because  it  may  have  been  open  to  contention  on 
behalf  of  the  respondent  that  he  was  at  all  events 
entitled,  whilst  he  remained  a  partner,  to  make 
copies  of  the  partnership  books,  and  that  it  was 
premature  to  come  to  the  court  to  restrain  the  use. 
of  these  copies  even  if  he  were  not  entitled  when 
he  ceased  to  be  a  partner  to  canvass  the  customers 
of  the  firm;  but,  in  view  of  the  fact  that  the 
respondent  threatened  to  use  the  list  for  the  pur- 
pose  of  canvassing  the  persons  named  therein, 
and  having  regard  to  the  course  taken  before  the 
learned  judge,  I  think  it  would  have  been  Open  to 
him  to  grant  an  injunction,  though  not  in  the 
terms  prayed  for,  if  the  canvassing  of  those 
customers  would  be  a  wrongful  act  on  the  part  of 
the  respondent.  Stirling,  J.  and  the  Court  of 
Appeal  had,  I  think,  no  alternative  but  to  refuse 
to  grant  any  injunction.  They  were  bound  by 
the  decision  of  the  Court  of  Appeal,  in  the  case 
of  Pearson  v.  Pearson  (51  L.  T.  Rep.  311 ;  27  Ch. 
Div.  145),  that  even  though  the  goodwill  belongs 
to  one  of  the  partners,  it  is  lawful  for  the  other, 
on  the  termination  of  the  partnership,  to  canvass 
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the  customers  of  the  firm.  Gonsistently  with 
that  deciaion,  I  think  it  would  have  been  impos- 
sible to  hold  that  the  appellants  were  entitled  to 
an  injunction;  that  case  is,  however,  open  to 
review  by  your  Lordships,  and  the  real  question 
in  the  present  case  is  whether  it  was  well  decided. 
The  question  whether  a  person  who  had  sold  the 
goodwill  of  his  business  was  entitled  afterwards 
to  canvass  the  customers  of  that  business  came 
first  before  the  courts  for  decision  in  the  case  of 
Labouchere  v.  Dawson  (25  L.  T.Rep.  894;  L.  Bep. 
13  Eq.  322).  Lord  BomiUy,  M.B.  answered  in  the 
negative.  He  was  of  opinion  that  the  principles 
of  equity  must  prevail,  and  that  persons  are  not 
at  liberty  to  depreciate  the  thing  which  they  have 
sold.  He  considered  that  the  defendant  was  not 
entitled  personally,  or  by  letter,  or  by  his  agent  or 
traveller,  to  go  to  anyone  who  was  a  customer  of 
the  firm,  and  to  solicit  him  not  to  continue  busi- 
ness with  the  old  firm,  but  to  transfer  it  to  him — 
that  this  was  not  a  fair  and  reasonable  thing  to 
do  after  he  had  sold  the  goodwill.  He  accord- 
ingly granted  an  injunction  to  restrain  the  defen- 
dant, his  partners,  servants,  or  agents,  from  apply- 
ing to  any  person  who  was  a  customer  of  the  old 
firm  prior  to  the  date  of  the  sale,  privately,  br 
letter,  personally,  or  by  a  traveller,  asking  such 
customer  to  continue  to  deal  with  the  defen- 
dant and  not  to  deal  with  the  plaintiffs.  In 
the  case  of  Gineai  v.  Cooper  (42  L.  T.  Bep. 
751 ;  14  Ch.  Div.  596)  Jessel,  M.B.  followed 
the  decision  in  Labotiehere  v.  Dawson,  and  ex- 
pressed in  very  strong  terms  his  concurrence 
with  it.  He  granted  au  injunction  restraining 
the  defendants,  their  clerks,  servants,  agents,  work- 
men, ori  others,  from  soliciting  or  in  any  way 
endeavouring  to  obtain  the  custon  of  or  orders  for 
goods  similar  in  character  to  those  dealt  in  by  the 
old  firm  from  such  of  the  customers  as  were 
customers  of  the  old  firm,  or  from  attempting  to 
take  away  any  portion  of  the  business  bought  by 
the  plaintiff.  This  was  all  the  plaintiff  in  that 
case  asked  for,  but  the  learned  judge  went  further, 
and  expressed  a  strong  opinion  that  a  man  who 
sold  the  goodwill  of  his  business  must  not  only 
refrain  from  soliciting  the  old  customers  to  de^ 
with  him,  but  must  not  deal  with  them.  It  was 
not,  he  said,  necessary  to  decide  it  onr  that  occa- 
sfon,  but  he  stated  it  because  he  thought  what  the 
meaning  of  selline  the  goodwill  of  a  trade  or 
business  is  should  be  thoroughly  understood.  In 
the  case  of  Leggott  v.  Barrett  (43  L.  T.  Bep.  641 ; 
15  Ch.  Div.  306),  which  came  before  the  same 
learned  judge  shortly  afterwards,  he  acted  upon 
the  same  view,  and  extended  the  injunction  to 
restiuin  the  defendant  from  dealing  with  the 
customers  of  the  old  firm,  from  this  judgment 
there  was  an  appeal;  but  the  appellant  confined  his 
appeal  to  that  part  of  the  order  which  restrained 
him  from  dealing  with  the  customers  of  the  old 
firm.  He  made  no  objection  to  the  injunction  so 
far  as  it  i-estrained  him  from  canvassing  those 
customers.  The  Court  of  Appeal  dissolved  that 
part  of  the  injunction  of  which  the  appellant  com- 
plained. They  thought  they  could  not  on  any  just 
principle  prevent  the  defendant  from  supplying 
a  man  with  goods  if  he  applied  to  bim ;  that  there 
was  no  implied  obligation  upon  him  either  legal 
or  moral  to  shut  his  door  against  a  customer  wno 
came  to  him  of  his  own  free  will ;  that  a  sale  of 
goodwill  did  not  involve  an  implied  contract  not 
to  deal  with  any  customers  of  the  old  business. 


the  goodwill  of  which  was  sold.  The  case  i» 
chiefly  important  for  present  purposes,  in  so  far 
as  it  discloses  the  view  taken  by  the  learned 
judges  who  on  that  occasion  constituted  the  Court 
of  Appeal  on  the  point  now  under  consideration. 
In  the  case  of  Pearson  v.  Pearson  [ubi  sup.),  to 
which  I  shall  have  occasion  to  refer  immediately, 
Cotton,|L.  J.  stated  that  the  decision  in  Labouchere 
V.  Dawson  was  doubted  in  Leggott  y.  Barrett  by 
James,  L.J.  and  himself.  This  is  no  doubt 
correct  so  far  as  Cotton,  L.J.  is  concerned ;  but  I 
am  unable  to  find  any  very  clear  indication  that 
this  was  the  view  of  James,  L.J.  It  is  quite  true 
that  in  an  early  part  of  his  judgment  he  said,  "  I 
do  not  like  going  much  into  the  case  because  what 
I  should  say  might,  perhaps,  be  considered  to 
mean  that  the  injunction  which  is  submitted  to  is 
too  wide."  But  in  a  latter  part  of  the  judgmenthe 
says,  "  At  first  it  did  appear  to  me  that  we  might, 
from  the  equity  view  of  the  case,  say  that  the 
defendant  should  be  prevented  from  dealing  with 
any  customer  or  customers  whom  he  had  so 
solicited;  but  it  appears  to  me  that  was  too 
vague  and  too  wide."  He  pointed  out  that  a  man 
might  give  the  order  afterwards  without  any 
reference  to  previous  solicitation.  Further  on, 
when  discussing  the  effect  of  the  agi-eement,  and 
showing  that  there  was  no  implied  obligation  not 
to  deal  with  the  customer,  he  says,  "  It  means 
that  you  are  not  to  solicit  customers."  The  im- 
pression produced  upon  my  mind  by  the  whole  of 
the  judgment  is  that  the  learned  judge  had  not 
arrived  at  the  conclusion  that  Labouchere  v. 
Dawson  (viti  sup.)  was  wrong.  Brett,  L.J.  ex- 
pressed a  decided  approval  of  that  decision.  He 
waa  of  opinion  that  on  the  sale  of  a  goodwill  for  a 
valuable  consideration  there  was  an  implied  con- 
tract that  the  vendor  would  not  solicit  former 
customers  who  were  i-eally  the  people  who  fonned 
the  goodwill.  The  next  case  in  which  the  matter 
was  Drought  under  consideration  of  the  Court  of 
Appeal  was  that  of  Walker  v.  Mottram  (45  L.  T. 
Bep.  659 ;  19  Ch.  Div.  355).     In  that  case  the 

goodwill  of  the  business  carried  on  by  a  bankrupt 
ad  been  sold  by  his  trustees  in  bankruptey.  It 
was  sought  afterwards  to  restrain  the  banki-upt 
from  sohciting  the  customers  of  that  business. 
Jessel,  M.B.  refused  to  grant  an  injunction  on 
the  gi\>und  that  the  doctrine  laid  down  in 
Labouchere  v.  Dawson  did  not  apply  to  the  case 
of  a  bankrupt  whose  business  had  been  sold  by 
his  trustees.  This  judgment  was  affirmed  by  the 
Court  of  Appeal.  Of  the  Lords  Justices  who 
then  constituted  the  court,  Baggallay,  L.J.  ex- 
pressed a  strong  doubt  as  to  the  correctness  of  the 
decision  in  Labouchere  v.  Dawson.  He  said  that 
it  appeared  to  him  as  at  present  advised  that  it 
went  fai-  beyond  what  any  of  the  previous 
decisions  would  have  sanctioned.  Lush  and 
Lindley,  L.JJ.,  the  other  members  of  the  court, 
said  that  the  rule  laid  down  in  Labmiehere  v. 
Dawson  had,  it  was  believed,  been  recognised  and 
acted  upon  Ln  practice,  and  whatever  else  might 
be  said  of  it  the  rule  was  in  accordance  with  the 
general  opinion  of  what  was  fair  and  right,  and 
was  easily  applied  in  practice.  In  the  case  of 
Pearson  v.  Pearson  (61  L.  T.  Bep.  311 ;  27  Ch.  Div. 
145)  the  question  came  again  before  the  Court  of 
Appeal.  The  facte  were  there  less  favourable  to 
the  plaintiff  than  in  the  case  of  Labouchere  v. 
Dawson,  and  Baggallay  and  Lindley,  L.JJ.  both 
considei^d  that,  even  if  Labouchere  v.  Dawson 
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-was  rightly  decided,  tlie  case  then  before  them 
was  not  governed  by  it.  Baggallay  and  Cotton, 
L.JJ,,  however,  distinctly  rested  their  judgments 
-on  the  ground  that  the  decision  in  Labouchere  v. 
DatBson  was  wrong,  and  ought  to  be  overruled. 
Lindley,  L.J.,  on  the  other  hand,  was  of  opinion 
-that  it  was  rightly  decided.  The  reason  of 
Baggallay,  L.J.  for  dissenting  from  Labouchere 
•V.  jDawson,  so  far  as  it  is  disclosed  by  the 
report  of  his  judgment,  appears  to  be  that 
it  went  beyond  a  number  of  decisions  of  a 
higher  court,  and,  as  he  thought,  without 
sufficient  reason.  Even  assuming  that  the 
-decision  in  Labouchere  y.  Dawson  went  beyond 
previons  decisions,  this  does  not  seem  to  me  to 
afford  any  indication  that  it  was  wrong,  unless  it 
-can  be  shown  that  it  was  in  conflict  with  the 
principles  involved  in  those  earlier  decisions. 
Cotton,  L.J.  examined  the  earlier  decisions,  and 
arrived  at  the  conclusion  that  Lord  Eldon  was 
against  the  notion  that  the  vendor  of  the  good- 
will of  a  business  was,  in  the  absence  of  express 
contract,  to  be  restrained  from  carrying  on  a 
similar  business  in  the  way  in  which  he  might 
lawfully  carry  it  on  if  there  had  been  no  sale  of 
the  goodwill.  The  learned  Lord  Justice  pointed 
out  that  Lord  Bomilly,  M.R.  rested  his  decision 
in  Labouchere  v.  Dav>$on  on  the  principle  that  a 
man  could  not  derogate  from  his  grant.  "  But," 
he  said,  "  it  is  admitted  that  a  person  who  has 
«old  the  goodwill  of  his  business  may  set  up  a 
similar  business  next  do<!ir,  and  say  that  he  is  the 
person  who  carried  on  the  old  business,  yet  such 
proceedings  manifestly  tend  to  prevent  the  old 
•customer  from  going  to  the  old  place.  I  cannot 
see  where  to  draw  the  line.  If  he  may,  by  his 
acts,  invite  the  old  customers  to  deal  with  him 
and  not  with  the  purchaser,  why  may  he  not 
apply  to  them  and  ask  them  to  do  so  P  I  think  it 
would  be  wrong  to  put  such  a  meaning  on  '  good- 
will '  as  would  give  a  right  to  such  an  injunction 
as  has  been  granted  in  the  present  case."  I 
propose  now  to  examine  the  older  authorities.  I 
may  state  at  once,  however,  that  I  can  find 
nothing  in  them  inconsistent  with  the  decision  in 
Labouchere  v.  Dawson.  It  no  doubt  went  beyond 
-them,  inasmuch  as  it  dealt  with  a  question  not 
determined  by  them,  but  this  seems  to  me  to  be 
no  demerit,  nor  to  afford  any  indication  that  it 
was  wrong.  The  earliest  case  which  has  any 
bearing  upon  the  point  is  that  of  CruttweU  v. 
Lye  (17  Ves.  335),  before  Lord  Eldon.  The 
"business  of  a  bankrupt,  who  was  a  carrier  between 
Bristol  and  London,  had  been  sold  by  his  assignees 
in  bankruptcy.  He  afterwards  commenced  caiTy- 
ing  on  the  trade  of  a  carrier  between  Bristol,  Batii, 
and  London,  but  though  the  termini  were  the 
same  the  route  employed  was  different.  He 
addressed  direct  solicitation  to  the  public  for  the 
carriage  of  their  goods,  stating  that  he  had  been 
Teinstated  in  his  business,  and  there  was  further, 
in  the  opinion  of  the  Lord  Chancellor,  so  much 
probability  of  direct  solicitation  to  the  customers 
of  the  old  concern,  in  some  few  instances,  that 
the  fact  might  fairly  be  assumed.  Under  these 
circumstances  the  pni'chaser  of  the  bankrupt's 
business  applied  for  an  injunction.  The  case  was 
therefore  the  same  as  WaVcer  v.  Mottram,  where 
Jessel,  M.B.,  than  whom  no  one  has  more  strongly 
insisted  upon  the  propriety  of  the  decision  in 
Labouchere  v.  Davison,  was  of  opinion  that  no 
injunction  should  be  granted.    Th^  baokrapt  was 


no  party  to  the  contract  of  sale;  there  conid, 
therefore,  be  no  implied  contract  on  his  part  to 
be  derived  from  it.  It  is  most  material  also  to 
observe  what  was  the  nature  of  the  injunction 
then  in  question.  It  was  whether  the  bankrupt 
was  to  be  restrained  from  carrying  on  the  trade 
which  he  was  pursuing  of  carrying  goods  between 
Bristol,  Bath,  and  London.  The  Lord  Chancellor 
held  that  he  could  not  be  so  restrained,  and  I 
think  it  must  now  be  taken  as  settled  that  the 
sale  of  the  goodwill  of  a  business,  even  when  the 
vendor  himself  is  a  party  to  the  contract,  does 
not  impose  upon  him  any  obligation  to  refrain 
from  carrying  on  a  trade  of  the  same  nature  as 
before.  But  Lord  Eldon  certainly  did  not  decide 
that  such  a  vendor  was  entitled  to  solicit  the 
customers  of  the  old  firm.  He  was  not  asked  for 
an  injunction  to  restrain  the  defendant  from  so 
doing.  It  was  sufficient  for  the  decision  of  that 
case  that,  in  the  opinion  of  the  Lord  Chancellor, 
there  was  no  principle  arising  out  of  the  provisions 
of  the  bankruptcy  law  upon  which  the  court 
could  hold  that  the  bankrupt  ought  not  to  engage 
in  the  same  trade  and  by  the  same  road  as 
before,  though  I  think  that,  so  far,  the  opinion  of 
the  Lord  Chancellor  would  have  been  the  same  if 
the  sale  of  the  business  had  been  effected  by  the 
bankrupt  himself,  and  not  by  his  assignees.  The 
importance  of  the  case  consists  in  the  definition 
which  Lord  Eldon  gave  of  the  goodwill  there 
sold.  He  said :  "  The  goodwill  which  has  been  the 
subject  of  the  sale  is  nothing  more  than  the 
probability  that  the  old  customers  will  resort  to 
the  old  place.  Fraud  would  form  a  different  con- 
sideration, but  if  that  effect  was  prevented  by  no 
other  means  than  those  which  belong  to  the  fair 
course  of  improving  a  trade  in  which  it  was  lawful 
to  engage  I  should,  m  imposing  it,  carry  the  effect 
of  my  injunction  to  a  much  greater  length  than 
any  decision  has  authorised  or  imagination  sug- 

fested."  These  observations  were  much  relied  on 
y  Cotton,  L.J.  in  Pearson  v.  Pearson.  If  the 
language  of  Lord  Eldon  is  to  be  taken  as 
a  definition  of  goodwill  of  general  application, 
I  think  it  is  far  too  narrow,  and  I  am  not 
satisfied  that  it  was  intended  by  Lord  Eldon  as 
an  exhaustive  definition.  "Goodwill,"  I  appre- 
hend," said  Wood,  V.C.in  Churton  v.  Douglas  (33 
L.  T.  Rep.  O.S.  67 ;  Johns.  174),  "  must  mean  every 
advantage,  every  positive  advantage,  if  I  may  so 
express  it,  as  contrasted  with  the  negative  advan- 
ta^  of  the  late  partner  not  carrying  on  the 
business  himself,  that  has  been  acquired  by  the 
old  firm  in  carrying  on  its  business,  whether 
connected  with  the  premises  in  which  the  business 
was  previously  carried  on,  or  with  the  name  of 
the  late  firm,  or  with  any  other  matter  carrying 
with  it  the  benefit  of  the  business."  The  learned 
Yice-Chancellor  pointed  out  in  this  coimection 
that  it  would  be  absurd  to  say  that  when  a  large 
wholesale  business  is  conducted,  the  public  are 
mindful  whether  it  is  carried  on  in  Fleet-street  or 
in  the  Strand.  The  question,  what  is  meant  bv 
"goodwill,"  is,  no  doubt,  a  critical  one.  Jessel, 
M.R.,  discussing  in  Oinesi  v.  Cooper  the  language 
of  Wood,  V.C.,  which  I  have  just  quoted,  said  : 
"  Attracting  customers  to  the  business  is  a 
matter  connected  with  the  carrying  on  of  it.  It 
is  the  formation  of  that  connection  which  has 
made  the  value  of  the  thing  that  the  late  finn 
sold,  and  they  really  had  nothing  else  to  sell  in 
the  shape  of  goodwill."    He  pointed  out  that,  Iq 
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the  case  before  him,  the  connection  had  been 
formed  by  years  of  work.  The  members  of  the 
firm  knew  where  to  sell  the  stone,  and  he  asks, 
"  Is  it  to  be  supposed  that  they  did  not  sell  that 

Eersonal  connection  when  they  sold  the  trade  or 
nsiness  and  the  goodwill  thereof  P  "  The  present 
Master  of  the  Rolls  took  much  the  same  yiew  as 
to  what  constitutes  the  goodwill  of  a  business. 
I  cannot  myself  doubt  that  they  were  right. 
It  is  the  connection  thus  formed,  together 
with  the  circumstances,  whether  of  habit  or 
otherwise,  which  tend  to  make  it  permanent, 
that  coiutitutes  the  goodwill  of  a  business.  It 
is  this  which  constitutes  the  difference  between  a 
business  just  started,  which  has  no  goodwill 
attached  to  it,  and  one  which  has  acquired  a  good- 
will. The  former  tradei-  has  to  seek  out  his 
customers  from  among  the  community  as  best  he 
can.  The  latter  has  a  custom  ready  made.  He 
knows  what  members  of  the  community  are 
purchasers  of  the  articles  in  which  he  deals,  and 
ai-e  not  attached  by  custom  to  any  other  establish- 
ment. What  obligations,  then,  does  the  sale  of 
the  goodwill  of  a  business  impose  upon  the 
Tender  ?  I  do  not  think  that  they  would  neces- 
sarily be  the  same  under  all  circumstances.  In 
the  case  of  Cook  v.  CoUingridge  (1  Jac.  607 ; 
27  Beay.  456,  n.)  Eldon,  L.C.  had  to  determine 
what  orders  were  to  be  given  where  a  partnership 
had  expired  by  effluxion  of  time,  and  where  the 
goodwill  had  to  be  valued.  He  declared  that 
there  existed  no  obligation  upon  the  partners  to 
restrain  them  from  carrying  on  the  same  trade, 
or  any  of  them  wanting  to  £>  so ;  that  a  claim  to 
have  an  estimated  value  put  upon  any  subject 
that  could  be  considered  as  described  by  the  term 
"goodwill"  could  not  be  supported  upon  the 
same  grounds  or  principles  as  those  on  which  a 
value  was  received  from  a  partner  baying  the 
share  of  the  partner  going  out  of  the  business 
and  retiring  from  the  trade  altogether.  He 
thought  that  all  that  could  be  valued  was  the 
chance  of  the  customers  adhering  to  the  old 
establishment,  notwithstanding  that  the  previous 
partners  or  any  of  them  carried  on  a  similar 
business  elsewhere.  In  Johnson  v.  Hellely 
(2  De  G.  J.  &  Sm.  446)  a  biU  waa  filed  by  the 
surviving  partner  to  wind-up  the  business  of  the 
partnership.  The  usual  decree  was  made.  The 
chief  derk  certified  that  it  was  most  beneficial 
that  the  business  should  be  sold  as  a  going 
concern.  The  Master  of  the  RoUs  ordered  it  to 
be  stated  in  the  advei'tisement  and  particulars 
that  the  surviving  partner  would  be  at  liberty  to 
continue  carrying  on  the  business  of  a  wine 
merchant  in  the  same  town  and  place.  This 
judgment  was  affirmed  by  the  Lords  Justices. 
In  Hall  V.  Barrow  ■■  (4  De  G.  J.  &  Sm.  150)  Lord 
Westbury,  L.C.  said :  "  I  think  the  direction  to 
value  the  goodwill  should  be  accompanied  by  a 
declaration  defining  what  is  meant  by  it,  at  least 
negatively :  that  is  to  say,  that  a  declaration  that 
the  goodwill  is  not  to  be  valued  upon  the  principle 
that  the  surviving  pai-tner,  if  he  were  not  the 
purchaser,  will  be  restrained  from  setting  up  the 
same  description  of  business."  In  cases  of  this 
description,  where  a  partnership  has  been  dis- 
solved^ by  effluxion  of  time  or  death,  the  goodwill 
is  regarded  as  a  part  of  the  assets,  and  subject, 
therefore,  to  realisation  on  winding-up  the  part- 
nership ;  but  it  would  obviously  w  absurd  that, 
because  a  partnership  becomes  thus  dissolved, 


those  who  formerly  constituted  the  firm,  or  the 
survivors  thereof  where  the  dissolution  has  been 
due  to  death,  should  thereafter  be  restrained  from 
carrying  on  what  trade  they  pleased.  Whatever 
restriction  the  sale  of  the  goodwill  may  impose,  it 
is  clear  that  in  this  class  of  cases  it  could  not 
extend  to  prevent  the  former  partners  carrying 
on  a  similar  trade  to  that  in  which  they  were 
previously  engaged.  It  is  noteworthy  that  iu 
Johnson  v.  HMely  it  was  thought  necessary,  to 
warn  intending  purcha;sers  that,  though  the  good- 
will was  being  sold,  one  of  the  persons  who  had 
previously  carried  on  the  business  might  continue 
to  trade  in  the  same  town,  and  Lord  Westbury 
thought  it  necessary  to  give  the  same  warning  to 
the  person  who  was  to  value  the  goodwill  in 
Hall  T.  Barrow.  These  circumstances  appear 
to  me  to  afford  an  indication  that  the  courts 
recognised  that  their  view  of  what  was  meant 
by  "goodwill"  and  the  effect  of  a  sale  of 
it  differed  from  the  populai-.conception.  Where 
the  goodwill  of  a  business  is  not  sold  oinder 
circumstances  such  as  I  have  been  discussing,  but 
the  sale  is  the  voluntary  act  of  the  vendors,  I  am 
by  no  means  satisfied  that  a  different  effect 
might  not  have  been  given  to  the  sale  and  the 
obligations  which  it  imposed.  It  might  have 
been  held  that  the  vendor  was  not  entitled  to 
derogate  from  his  grant  by  seeking  in  any 
manner  to  withdraw  from  the  purchaser  the 
customers  of  the  old  business,  as  he  would  do  by 
setting  up  a  business  in  such  a  place  or  under 
such  circumstances  that  it  would  immediately 
compete  for  the  old  customers.  It  is  now,  how- 
ever, too  late  to  make  any  such  distipction.  I 
think  it  must  be  treated  as  settled  that  whenever 
the  goodwill  of  a  business  is  sold  the  vendor  does 
not,  Dy  reason  only  of  that  sale,  come  under  a 
restriction  not  to  carry  on  a  competing  business. 
This  is  really  the  strong  point  in  the  position  of 
those  who  maintain  that  Labotichere  v.  DaiBson 
was  wrongly  decided.  Cotton,  L.J.  says  :  "  It  is 
admitted  that  a  pei'son  who  has  sold  the  good- 
will of  his  business  may  set  up  a  similar  business 
next  door,  and  say  that  he  is  the  person  who 
carried  on  the  old  business.  Yet  such  pro- 
ceedings manifestly  tend  to  prevent  the  old 
customers  from  going  to  the  old  premises.  I 
cannot  see  where  to  draw  the  line ;  if  he  may,  by 
his  acts,  invite  the  old  customers  to  deal  wiw 
him  and  not  with  the  purchaser,  why  may  he  not 
apply  to  them  and  ask  them  to  do  so.  I  quite  feel 
the  force  of,  this  argument,  but  it  does  not  strike 
me  as  conclusive.  It  is  often  impossible  to  draw 
the  line  and  yet  possible  to  be  perfectly  certain  that 

Particular  acts  are  on  one  side  of  it  or  the  other. 
t  does  not  seem  to  me  to  foUow  that  because  a 
man  may,  by  his  acts,  invite  all  men  to  deal  with 
him,  and  so,  amongst  the  rest  of  mankind,  invite 
the  former  customers  of  the  firm,  he  may  use 
the  knowledge  which  he  has  acquired  of  what 
persons  were  customers  of  the  old  firm  in  order, 
by  an  appeal  to  them,  to  seek  to  weaken  theii- 
habit  of  dealing  where  they  have  dealt  before,  or 
whatever  else  binds  them  to  the  old  business, 
and  so  to  secure  their  custom  for  himself.  Thia 
seems  to  me  to  be  a  direct  and  intentional  dealing 
with  the  goodwill,  and  an  endeavour  to  destroy 
it.  If  a  person  who  has  previously  been  partner 
in  a  firm  sets  up  in  business  on  his  own  account 
and  appeals  generally  for  custom,  he  only  does 
that  which  any  member  of  the  public  may  do. 
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and  that  tttiich  those  carryTng  on  the  same  ti-ade 
are  already  domg.  It  is  true  that  those  who 
were  former  customers  of  the  firm  to  which  he 
belonged  may,  of  their  own  accord,  transfer  their 
custom  to  him ;  but  this  incidental  advantage  is 
unavoidable,  and  does  not  result  from  any  act  of 
his.  He  only  condact-s  his  business  in  precisely 
the  same  way  as  he  would  if  he  had  never  been 
a  member  of  .the  firm  to  which  he  previously 
belonged.  But  when  he  specifically  and  directly 
appeals  to  those  who  were  castomer^  of  the  pre- 
vious firm  he  seeks  to  take  advantage  of  the  con- 
nection previously  formed  by  his  old  firm,  and  of 
the  knowledge  of  that  connection  which  he  has 
previously  acquired,  to  take  that  which  consti- 
tutes the  goodwill  away  from  the  persons  to  whom 
it  has  been  sold,  and  to  restore  it  to  himself.  It 
is  said,  indeed,  that  he  may  not  represent  himself 
as  a  successor  of  the  old  firm,  or  as  carrying  on  a 
continuation  of  their  business  ;  but  this,  in  many 
cases,  appears  to  me  of  little  importance,  and 
of  small  tpractical  advantage  if  canvassing  the 
customers  of  the  old  firm  were  allowed  without 
resti'aint.  I  do  not  think  that  in  cases  where  an 
injunction  was  granted  in  the  terms  employed  in 
Labouehere  v.  Dawson  there  would  be  any  i-eal 
difficulty  in  drawing  the  line  and  determining 
whether  there  had  been  a  breach  of  it  or  not.  In 
several  cases  such  injunctions  were  granted,  and 
there  is  nothing  to  show  that  any  practical  diffi- 
culty arose  in  enfoi-cing  them.  It  is  not  material 
to  consider  whether,  on  the  sale  of  a  goodwill, 
the  obligation  on  the  part  of  the  vendor  to  refrain 
from  canvassing  the  customera  is  to  be  regarded 
as  based  on  the  principle  that  he  is  not  entitled 
to  depreciate  that  which  he  has  sold,  or  as  arising 
from  an  implied  contract  to  abstain  from  any 
act  intended  to  deprive  the  purchaser  of  that 
which  has  been  sold  to  him  and  to  restore  it  to 
the  vendor.  I  am  satisfied  that  the  obligation 
exists,  and  ought  to  be  enf  oi-ced  by  a  court  of 
equity.  I  have,  so  far,  dealt  with  the  case  as  if 
the  goodwill  had  been  sold,  but  I  think  that  the 
rights  and  obligations  must  be  precisely  the 
same,  for  present  purposes,  when,  on  the  creation 
of  a  partnership,  it  has  been  agreed  that  the  good- 
will shall  belong  exclusively  to  one  of  the  partners. 
For  these  reasons  I  think  the  judgment  must  be 
revei-sed,  and  that  an  injunction  should  be  granted 
in  the  form  adopted  in  Labouehere  v.  Dawson, 
with  the  modification  rendered  necessary  by  the 
circumstance  that  here  the  partnership  has  not 
yet  expired.  The  respondent  must  repay  to 
the  appellants  the  costs  which  the  Court  of 
Appeal  ordered  them  to  pay  to  him.  Lord 
Ashbourne,  who  is  unable  to  oe  present  to-day, 
concurs  in  the  judgment  which  I  propose  to  your 
Lordships. 

Lord  Macnaghten. — My  Lords :  The  question 
for  the  House  to  determine  is  this :  Is  a  person 
who  has  sold  the  goodwill  of  his  business,  or  one 
in  the  position  of  the  respondent,  who  has  been 
taken  mto  partnership  upon  the  terms  that,  on 
the  expiration  of  the  partnership,  the  goodwill 
shall  belong  solely  to  nis  partner,  at  liberty  to 
solicit  the  old  customers  of  the  business  to  give 
their  custom  in  preference  to  him  ?  In  1872  Lord 
Bomilly,  M.R.  decided  the  question  in  the  nega- 
tive in  Labouehere  v.  Dawson  (25  L.  T.  Hep.  894 ; 
L.  Rep.  13  Eq.  322).  In  1884  the  question  was 
determined  the  other  way  by  the  Court  of  Appeal 
in  Pearson  v.  Pearson  (61  L.  T.  Eep.  311 ;  27  Oh. 


Div.  145) ;  and  Labouehere  v.  Dawson  was  over- 
ruled by  Bag^allay  and  Cotton,  L.JJ,,  differing 
fi-om  Lindley,  L.J,  who  thought  Lord  Bomilly's 
decision  right.  In  Labouehere  v.  Dawson  the 
question  arose  out  of  a  sale  of  goodwill.  In  the 
present  case  there  is  a  subsisting  partnership 
between  the  appellants  and  the  respondent  in  the 
business  of  varnish  manufacturers.  One  of  the 
terms  of  the  partnership  is  that  the  goodwill 
"  shall  be  and  remain  the  sole  property "  of  the 
appellant  Anna  Trego.  The  partnership  will 
expire  on  the  1st  Jan.  1896.  The  business  is 
extremely  lucrative,  the  connection  very  lai-ge. 
The  respondent  is,  or  was  when  this  action  was 
commenced,  employing  one  of  the  clerks  in  copy- 
ing out  the  names  and  addresses  of  the  customers 
of  the  firm,  with  the  avowed  intention  of  solicit- 
ing their  custom  as  soon  as  the  partnership 
expires.  The  object  of  the  action  was  to  obtain 
an  injunction  to  restrain  this  proceeding  on  the 
part  of  the  respondent.  It  is  not  necessary  to 
consider  whether  the  action  at  the  outset  was  or 
was  not  open  to  objection  on  technical  or  other 
grounds.  For  this  much,  at  least,  is  to  be  said  in 
Favour  of  the  respondent — that  he  met  the  case 
fairly  and  frankly  from  the  very  first,  without 
any  attempt  to  embai-rass  the  plaintiff  or  to  con- 
ceal his  own  object.  His  case  was,  "The  law 
allows  it."  There  wals,  indeed,  or  there  seemed  to 
be  at  the  last  moment,  if  I  am  not  doing  an 
injustice  to  the  respondent,  an  attempt  on  his 
part  to  i-ecede  from  the  position  which  up  to  that 
time  he  had  maintained,  and  to  suggest  difficul- 
ties in  the  way  of  any  judgment  in  favour  of  the 
appellants.  But  I  am  quite  sure  that  your  Lord- 
ships will  not  for  a  moment  listen  to  such  a  sug- 
gestion after  the  case  has  been  fought  out  in  all 
the  courts  on  the  real  issue  between  the  parties. 
After  the  observations  of  my  noble  and  learned 
friend  on  the  woolsack  I  do  not  think  it  necessary 
to  deal  with  the  question  at  any  length.  The 
argumente  on  the  one  side  and  on  the  other  are 
summed  up' in  Labouehere  v.  Dawson  ajii  Pearson 
V.  Pearson,  and  little  remains  but  to  choose 
between  the  conflicting  views  of  very  eminent 
lawyers.  M  or  do  I  think  it  neeessaiy  to  do  more 
than  allude  to  the  case  in  which  Jessel,  M.R. 
held  that  a  person  who  had  sold  the  goodwill  of 
his  business  could  not  even  deal  with  ms  former 
customers :  (Leggott  v.  Barrett,  43  L.  T.  Rep. 
641 ;  16  Ch.  Div.  306.)  There  I  think  the  Master 
of  the  Rolls  went  too  far.  The  decision  ti-enched 
on  the  rights  of  the  public.  On  the  other  hand, 
the  Master  of  the  Rolls  was,  I  think,  clearly  right 
in  refusing  to  extend  the  principle  of  Labouehere 
V.  Dawson  to  a  sale  in  bankruptcy:  {IVall-er  v. 
Mottram,  45  L.  T.  Rep.  659;  19  Ch.  Div.  365.) 
There  is,  I  think,  all  the  difference  in  the  world 
between  the  case  of  a  man  who  sells  what  belongs 
to  himself  and  receives  the  consideration  and  a 
man  whose  property  is  sold  without  his  consent  by 
his  trustee  in  bankruptey,  and  who  comes  under 
no  obligation,  express  or  implied,  to  the  purchaser 
from  the  trustee.  "  A  pei-son  not  a  lawyer,"  said 
Plumer,  Y.C.,  in  Harriton  v.  Gardner  (2  Mad.  198) 
in  1817,  "  could  not  imagine  that  when  the  good- 
will and  trade  of  a  retail  shop  were  sold  the 
vendor  might  the  next  day  set  up  a  shop  within  a 
few  doors  and  draw  off  all  the  customers.  The 
goodwill  of  such  a  shop  in  good  faith  and  honest 
understanding  must  mean  all  the  benefit  of  the 
trade,  and  not  merely  a  benefit  of   which  the 
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vendor  might  the  next  day  deprive  the  vendee. 
The  authoritiea,  however,  axe  strong  to  show  that 
the  sale  of  a  goodwill  does  not  import  restraint, 
and  that  a  person  selling  the  goodwill  of  a  busi- 
ness for  however  large  a  consideration  is  not  pre- 
vented setting  up  the  trade."  I  agree,  in  sub- 
stance, with  the  Vice-Chancellor's  observations. 
What  "  goodwill "  means  must  depend  on  the 
character  and  natui'e  of  the  business  to  which  it 
is  attached.  Generally  speaking  it  means  much 
more  than  what  Lord  Eldon  t<x>k  it  to  mean  in 
the  particular  case  before  him,  in  CruttweU  v. 
Lye  (17  Ves.  335),  where  he  says  :  "  The  goodwill, 
which  has  been  the  subject  of  sale,  is  nothing 
more  than  the  probability  that  the  old  customers 
will  resort  to  the  old  place."  Often  it  happens 
that  the  goodwill  is  the  very  sap  and  life  of  the 
business,  without  which  the  business  would  yield 
little  or  no  fruit.  It  is  the  whole  advantage, 
whatever  it  may  be,  of  the  reputation  and  con- 
nection of  the  firm,  which  may  nave  been  built  up 
by  years  of  honest  work,  or  gained  by  lavish 
expenditure  of  money.  I  do  not  think  that  "a 
person  not  a  lawyer,"  to  use  the  Vice- Chancellor's 
phrase,  would  suppose  that  a  man  might  sell  the 
goodwill  of  his  business  and  then  set  to  work  to 
withdraw  from  the  purchaser  the  benefit  of  his 
purchase.  However,  authorities,  which  it  is  now 
too  late  to  question,  do  undoubtedly  show  that  a 
man  who  has  sold  the  goodwill  oi  bis  business 
may  do  much  to  regain  his  former  position, 
and  yet  keep  on  the  windy  side  of  the  law. 
The  common  Jaw  has  alw^s  been  jealous  of  any 
interference  with  trade,  it  was  a  lighter  matter 
to  interfere  with  freedom  of  contract  and  avoid 
covenants  under  seal.  And  so,  the  common  law 
being  the  final  arbiter  on  these  questions,  too 
little  attention  perhaps  was  paid  to  what  was  fair 
and  just  between  man  and  man.  A  person  who 
has  sold  the  goodwill  of  his  business  is  under  no 
obligation  to  retire  altogether  from  the  field. 
Trade  he  undoubtedly  may,  and  in  the  very  same 
line  of  business.  If  he  has  not  bound  himself  by 
special  stipulation,  and  if  there  is  no  evidence  of 
the  understanding  of  the  parties  beyond  that 
which  is  common  to  all  cases,  he  is  free  to  set  up 
in  business  wherever  he  chooses.  But,  then,  how 
far  may  he  go  V  He  may  do  everything  that  a 
stranger  to  the  business,  in  ordinary  course, 
would  be  in  a  position  to  do.  He  may  set  up 
where  he  will.  He  may  push  his  wares  as  much 
as  he  pleases.  He  may  thus  interfere  with  the 
custom  of  his  neighbour  as  a  stranger  and  an 
outsider  might  do ;  but  he  must  not,  I  think, 
avail  himself  of  his  special  knowledge  of  the  old 
customers  to  regain,  without  consideration,  that 
which  he  has  parted  with  for  value.  He  must 
not  make  his  approaches  from  the  vantage 
ground  of  his  former  position.  He  may  not  sell 
the  custom  and  steal  away  the  customers.  That, 
at  all  events,  is  opposed  to  the  common  under- 
standing of  mankind  and  the  rudiments  of  com- 
mercial morality.  Is  it  conceivable  that  the 
respondent  would  ever  have  been  taken  into  part- 
nership if  he  had  hinted  at  such  a  manoiuvi-e 
while  negotiations  for  a  pai-tnership  were  pending  ? 
It  was  said  that  you  cannot  draw  the  line  ;  but  I 
think  the  line  may  1>e  drawn  at  this  point.  It  is 
quite  true  that  you  cannot  protect  the  purchaser 
completely.  With  Lindley,  L.J.  I  regret  it.  It  is 
quite  true  that  it  would  be  better  that  he  should 
protect  himself  by  taking  apt  covenants  from  the 


person  with  whom  he  is  dealing.  But  this,  I 
think,  is  rather  a  counsel  of  pei-fection  than  a 
reason  for  leaving  the  purchaser  entirely  at  the 
mercy  of  the  vendor.  The  principle  on  which 
Ldbouehere  v.  Dav)$<m  rests  has  been  presented  in. 
various  ways.  A  I^an  may  not  derogate  from  his 
own  grant ;  the  vendor  is  not  at  liberty  to  destroy 
or  depreciate  the  thing  which  he  has  sold ;  there 
is  an  implied  covenant  on  the  sale  of  goodwill 
that  the  vendor  does  not  solicit  the  custom  wl^cb 
he  has  parted  with ;  it  would  be  a  fraud  on  the 
contract  to  do  so.  These,  as  it  seems  to  me,  are 
only  different  turns  and  glimpses  of  a  proposition 
which  I  take  to  be  elementary.  It  is  not  right  to 
profess  and  to  purport  to  sell  that  which  you  do 
not  mean  the  purchaser  to  have;  it  is  not  an 
honest  thing  to  pocket  the  price,  and  then  to 
recapture  the  subject  of  sale,  to  decoy  it  away  or 
call  it  back  before  the  purchaser  has  liad  time  to 
attach  it  to  himself  and  make  it  his  very  own.  I 
am  of  opinion  that  the  appellants  are  entitled  to 
judgment. 

Ix>rd  Davey. — My  Lords :  This  appeal  comes 
before  your  Lordships  in  a  somewhat  unsatis- 
factory form.  The  plaintiffs  and  the  defendant 
are  partners  together  for  a  term  which  vrill  expire 
on  the  Ist  Jan.  1896.  On  the  expiration  of  the 
partnership  the  goodwill  of  the  trade  or  business 
will  be  the  sole  property  of  the  plaintiff,  Anna 
Trego.  The  notice  of  motion  asked  that  the 
defendant  might  be  restrained  from  making  any 
copy  or  extract  from  the  books  of  the  partnership 
for  any  purpose  other  than  the  business  of  the 
partnership.  In  my  opinion,  the  relief  asked  was 
misconceived.  As  well  under  the  general  law  as 
under  the  express  provision  of  the  articles  of 
partnership  the  defendant  was  entitled  during 
the  partnership  to  have  access  to  the  books  and 
to  make  copies  thereof  or  extracts  therefrom.  It 
is  conceivable  that,  if  the  defendant  proposed  to 
use  such  extracts  for  pui-poses  injurious  or  hostile 
to  the  interests  of  his  firm,  he  might  be  restrained 
from  so  doing.  But  in  such  case  it  would  not  be 
the  obtaining  of  the  information,  but  the  use  the 
partner  proposed  to  make  of  it  when  obtained, 
which  would  be  restrained.  In  my  opinion,  the 
plaintiffs  have  no  right  to  prevent  the  defendant 
from  making  any  extracts  from  the  books  he 
thinks  fit.  Indeed,  in  the  present  case,  as  was 
observed  at  the  bar,  the  list  of  the  creditors  of 
the  firm  would  be  of  service  to  the  defendant  if 
the  law  as  laid  down  in  Labouehere  v.  Dawson  be 
maintained,  in  order  to  enable  him  to  know  whom 
he  may  not  solicit,  and  to  keep  himself  within  the 
law.  It  was,  however,  admitted  that  the  defen- 
dai'b  intends  after  the  expiration  of  the  partner- 
ship to  set  up  a  business  on  his  own  account 
similar  to  that  carried  on  by  his  firm,  and  he 
claims  the  right,  if  he  thinks  fit  to  do  so,  to 
solicit  custom  for  his  own  business  from  the 
customers  of  his  present  firm.  The  question 
which  has  been  argued  before  your  Lordships  is 
whether  he  has  any  such  right.  Upon  this 
question  there  has  been  a  remarkable  difference 
of  judicial  opinion.  The  defendant  has  con- 
tracted for  valuable  consideration  that,  at  the 
expiration  of  the  partnership,  the  goodwill  shall 
belong  to  the  plaintiff,  Anna  Trego.  To  the  lay 
mind  it  would  undoubtedly  seem  a  remarkable 
state  of  the  law  that  a  person  who  has  entered 
into  such  a  conti-act  should  be  at  liberty  to  go  to 
the  customers  of  the  old  firm  and  solicit  them 
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not  to  deal  with  the  plaintiff,  but  to  deal  with  him, 
and  thus  endeavour  to  secure  for  himself  the 
business  connection  which  he  has  contracted  shall 
belong  to  the  plaintiff.  But  it  would  probably  seem 
to  the  lay  mind  equally  remarkable  that  a  man  who 
has  sold  a  business  and  goodwill  to  another 
should  be  at  libei-ty  to  set  up  a  similar  business 
on  bis  own  account  in  the  same  street  next  door, 
or  opposite  to  the  pi-emises  on  which  the  business 
he  has  sold  was  and  is  canied  on;  nay,  more, 
that  he  may  advertise  himself  as  having  been  a 
partner  in  or  the  founder  or  the  manager  of  the 
business  which  he  has  sold,  provided  that  h^  does 
not  represent  that  the  business  which  he  is  carry- 
ing on  is  the  same  identical  business  with  that 
which  he  has  sold.  Yet  it  is  well  settled  that  he 
may  do  all  this.  It  has  been  established  by  a 
series  of  cases  that  in  the  sale  of  a  goodwill  or 
business  no  covenant  is  implied  that  the  vendor 
will  not  start  a  new  business  in  opposition  to  the 
purchaser  of  the  old  business.  It  is  enough  to 
refer  to  CruttweU  v.  Lye  (17  Ves.  335),  Churton 
v.  Douglas  (33  L.  T.  Rep.  O.  S.  57;  Johns.  174), 
Johnson  v.  Hellely  (2  De  Gr.  J.  &  Sm.  446),  and  the 
,  dicta  in  Sookham  v.  Pottage  (27  L.  T.  Rep.  595; 
L.  Bep,  8  Gh.  91).  An  express  covenant  not  to 
carry  on  business  would  oe  incapable  of  being 
enfoKced  as  a  resti'aint  of  ti'ade  if  it  was  larger 
than  the  necessity  of  the  case,  having  regard  to 
the  particular  character  of  the  business,  demanded, 
or  perhaps  unless  it  was  restricted  in  some  way 
either  in  time  or  space.  It  seems  to  foUow  that  a 
general  covenant  not  to  carry  on  business  in  com- 
petition with  the  purchaser,  which  would  be 
invalid  if  expressed,  cannot  be  implied.  I  think 
it  is  to  bo  gathered  from  dicta  and  expressions 
need  by  learned  judges  in  the  Court  of  Chancery 
that  the  idea  of  goodwill  and  of  what  is  comprised 
in  the  sale  of  a  business  has  silently  been  developed 
and  grown  since  the  days  of  Lord  Eldon,  who,  in 
one  passage  of  his  judgment  in  CruthoeU  v.  Lye, 
seemed  to  regard  goodwill  as  only  the  habit  of 
customers  to  resort  to  the  old  premises.  In 
Labouchere  v.  Dawson  (1872)  Lord  RomiUy,  M.B. 
granted  an  injunction  against  the  vendor  of  the 
goodwill  of  a  brewery  from  applying  to  any 
person  who  was  a  customer  of  the  old  firm  prior 
to  the  dale  of  the  Eale  "privately  by  letter, 
personally,  or  by  a  traveller,  asking  such  customer 
to  continue  to  deal  with  the  vendor,  or  not  to  deal 
with  the  purchasers."  The  judgment  was  based 
on  the  principle  that  a  man  cannot  derogate  from 
his  own  grant ;  that  he  cannot  sell  a  thing  and 
destroy  the  value  "of  it.  It  was  admitted  in 
the  judgment  that  a  man  may  solicit  customers 
in  any  public  manner  he  pleased.  It  is  agreed 
on  all  hands  that  the  decision  in  Labouchere 
V.  Dawson  went  considerably  beyond  the  cases 
relating  to  goodwill  decided  before  that  time. 
In  Oineti  v.  Cooper  (42  L.  T.  Rep.  751; 
14  Ch.  Div.  596)  Jessel  M.R.  expressed  him- 
self as  prepared  to  extend  the  injunction  so 
as  to  prohibit  the  vendor  from  dealing  with  the 
customers ;  and  in  Leggott  v.  Barrett  (43  L.  T. 
Rep.  641 ;  15  Ch.  Div.  306)  he  granted  an  injunction 
to  that  effect,  but  that  part  of  the  order  was 
reversed  in  the  Court  of  Appeal,  and  I  under- 
stand that  no  such  order  is  now  asked  for  at  the 
bar.  I  may  remark,  in  passing,  that  the  injunc- 
tion in  Ginesi  v.  Cooper  went  far  beyond  the 
order  in  Labouchere  v.  Dawson,  and  to  an  extent 
which,  in  my  opinion,  cannot  in  any  event  be 
VoL  LXXm.,  1885». 


supported.    It  restrained  the  defendant  "from 
in  any  way  endeavoming  to  obtain  the  custom  of 
such  of  the  customers  of  the  petitioner  as  were 
customers  of  the  old  firm,  or  from  attempting  to 
take  away  any  portion  of  the  business  bought  by 
the  petitioner."    This  form  of  order  would  pre- 
vent the  defendant  from  issuing  public  advertise, 
mente  or  carrying  on  business  in  competition 
with  the  petitioner,  as  it  is  admitted  he  may  do. 
In  the  case  of  Leggott  v.  Barrett  thei'e  was  no 
appeal  against    that  part  of    the    order,  which 
simply  followed  Labouchere   v.  Dawson.    It  was 
therefore  unnecessary  for  the  court  to  express  any 
opinion  upon  it.  The  present  Master  of  the  Rolls, 
however,  expressed  his  approval  of  the  doctrine. 
James  and  Cotton,  L.JJ.  did  not  express  any 
approval  of  it,  and  I  think  it  may  be  inferred 
from  the  judgments  that  Cotton,  L. J.  certainly 
and  James,  L.J.  possibly  were  not  prepared  to  do 
so.     In  Pearson  v.  Pearson  (51   L.  T.  Rep.  311 ; 
27  Ch.  Div.   145)  Baggallay  and  Cotton,  L.JJ. 
expressed  their  dissent  from  Labouchere  v.  Dawson, 
and  overruled  it,  while  Lindley,  L.J.  expi-essed 
his  approval  of  it.    This  is    in    substance    an 
appeal    from    Pearson    v.    Pearson.      On    the 
argument  of  this  case  at  your  Lordships'  bar 
it   certainly  appeared   to    me   that  the  logical 
result    of   the   principle  upon  which    I  undei*- 
stand  the  case  of   Labouchere  v.  Dawson  to  be 
founded  would  be  to  restrain  the  vendor  of  the 
goodwill  of  a  business  from  carrying  on  business 
in  competition  with  the  purchaser  at  all.    Your 
Lordships  were   not  asked  to  take  that  course. 
And,    having    regard    to    the    well  -  established 
doctrine  against  restraint  of  trade,  it  would  be 
impossible,  as  I  have  already  said,  to  imply  such 
a  general  covenant.     I  doubted  whether  it  was 
ri^t,  if  you  allowed  the  vendor  to  trade  in  com- 
petition, to  impose  fetters  upon  him  which  might 
frevent  his  doing  so  effectually  or  successfully, 
was  also  struck  with  the  vagueness  and  difficulty 
of    applying    the    injunction    as    granted    in 
Labouchere  v.  Dawson.     Questions  may  arise  as 
to  the  persons  to  be  comprised  under  the  designa- 
tion of  customers.      The  injunction   also    may 
operate  most  unequally.      In  a  business   of    a 
special  chaiucter  it  might  practically  prevent  the 
defendant   from    carrying   on    business    at  all, 
whereas,  in  a  business  of  a  diffei-ent  character,  it 
might  have  very  little  effect.    Further  considera- 
tion, however,  has  satisfied  me  that  the  decision 
in  Labouchere  v.  Dawson,  although  it  does  not  go 
80  far  as  I  think  would  be  abstractedly  just,  is 
founded  on  a  right  principle,  and  the  difficulty  of 
doing  complete  justice  should  not  prevent    us 
from  meting  out  such  scanty  measure  of  pro- 
tection to  the  purchaser  of   a  goodwill  as  the 
circumstances    permit    of;     and    although    the 
difficulties  I  have  pointed  out  exist  they  are  not 
insuperable  or  (probably)  formidable  in  practice. 
The  question  whether  any  person  is  a  customer 
within  the  meaning  of  the  injunction  is  one  of 
fact  to  be  ascertained  when  it  arises.    I  have  had 
the  opportunity  of  reading  the  judgment  whioli 
has  been  delivered  by  Lord  Herschell,  and  I  desire 
to  express  mv  concurrence  in  the  reasoning  upon 
which  it  is  founded.    In  particular  I  think  that 
the  principle  on  which  the  injunction  asked  for 
may  be  supported  is  that  the  defendant  is  avail- 
ing himself  of  the  knowledge  of  the  connection 
formed  by  his  old  firm  to  take  away  or  to  de- 
preciate the  value  of  the  goodwill  and  connection 
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which  he  has  contracted  shall  belong  to  the  plain- 
tiff. I  agree  as  to  the  form  of  the  injunction,  and 
also  as  to  the  costs. 

Judgment  appealed  from  revemed,  and  de- 
clared that  the  appellants  are  entitled  to  an 
injunction  restraining  the  defendant,  his 
partners,  servants,  or  agents,  from  applying 
privately  by  letter,  personally,  or  by  a 
traveller,  to  any  person  who  was,  'prior  io 
the  dissolution  of  the  partnership  of  Tabor, 
Trego,  and  Co.,  a  customer  of  that  firm, 
asking  such  customer  to  continue,  after  the 
dissolution,  to  deal  with  him  {the  defendant) 
or  not  to  deal  with  the  plainiiffx,  and  thai 
the  respondent  do  repay  to  the  appellants  the 
costs  m  the  Court  of  Appeal  which  have 
been  paid  to  him,  and  the  costs  of  this 
appeal. 
Solicitors  for  the  appellants,  Miller,  Wiggins,  and 
Naylor. 
'Solicitor  for  the  respondent,  S.  J.  Mannings. 


«Stt|teme  Cmitt  of  |ttbwatttre. 


COURT    OF    APPEAL. 

Wednesday,  Nov.  20. 
(Before  Smith  and  Bioby,  L.JJ.) 
Be  Emma  Jane  Hinchliffe.  (a) 

ORIGINAL    APPLICATION    TO    THE    LOBDS 
JUSTICES  SITTING  IN   LUNACY. 

Lunacy— Practice — Action  in  name  of  lunatic — 
Leave  t<i  bring — Jurisdiction  of  master  in  lunacy 
—Lunaiyy  Act  1891  (54  <£-  65  Vict.  c.  65),  «.  27, 
sub-sect.  1. 

Under  sect.  27,  sub-sect.  1,  of  the  Lunacy  Act  1891 
a  master  in  lunacy  has  jurisdiction  to  authorise 
the  committee  of  a  lunatic  to  bring  an  action  in 
the  name  of  the  lunatic,  in  respect  of  an  alleged 
breach  of  trust  by  the  trustees  of  a  will  under 
which  the  lunatic  ts  a  beneficiary,  without  any 
confirmation  of  his  order  by  the  judge  in  lunacy. 

Mbs.  Hinchliffe  was  a  person  of  unsound  mind, 
and  her  sister,  Mrs.  JPereaa7,  was  her  committee. 

Mrs.  Hinchliffe  was  entitled  under  the  will  of 
her  father,  James  Roberts,  to  one-fifth  of  certain 
property,  and  Mrs.  Feredav  and  another  sister 
were  entitled  to  other  two- fifths. 

Mrs.  Fereday  and  the  other  sister,  not  being 
satisfied  with  the  administration  of  the  trust 
funds,  desired  to  commence  proceedings  against 
the  trustee  of  the  will  for  breach  of  trust  and  to 
obtain  the  administration  of  the  trusts  of  the  will. 
On  the  2l8t  Jan.  1891  Mrs.  Fereday,  as  com- 
mittee, obtained  the  leave  of  a  master  in  lunacy 
to  join  Mrs.  Hinchliffe  as  a  co-plaintiff.  Tliis 
application  was  supported  by  an  affidavit  made 
by  Mrs.  Fei-eday,  which  exhibited  cases  laid 
before  counsel  and  their  opinions  thereon. 

The  writ  in  the  action  was  issued  on  the  26th 
Jan.  1891.  Mrs.  Hinchliffe  was  made  one  of  the 
original  plaintiffs,  the  other  two  being  her  sisters, 
and  the  trustee  of  the  will  was  defendant. 

Mrs.   Hinchliffe  died  in  1893,   leaving  a  will, 

(a)  Beported  by  E.  A  SOBATOHLIT,  Eaq.,  BarrUteiHtt-XAW. 


made  during  her  sanity,  by  which  she  appointed 
Edward  Roberts  Smith  her  executor,  and  he  was 
added  as  a  defendant  to  the  action  by  an  order  of 
the  15th  Feb.  1894. 

At  the  trial  of  the  action  on  the  30th  Nov.  1892 
the  charges  of  breach  of  trust  against  the  defen- 
dant were  withdrawn,  accounts  were  ordered,  and 
all  costs  were  reserved.  The  defendant  asked  for 
an  order  that  the  plaintiffs  should  pay  the  whole 
of  the  costs,  or  at  least  those  caused  by  the  im- 
proper charges  of  breach  of  trust.  Smith  desired 
to  have  Mrs.  Hinchliffe's  estate  freed  from  all 
liabilify  in  respect  of  the  action. 

Ultimately  an  order  was  made  that  the  defen- 
dant's costs  should  be  paid  out  of  the  trust  pro- 
perty. 

Smith  then  objected  to  any  part  of  the  costs 
occasioned  by  the  improper  charges  of  breach  of 
trust  coming  out  of  Mrs.  Hinchliffe's  estate. 

He  also  raised  the  question  whether  the  master 
in  lunacy  had  jurisdiction  to  authorise  the  pro- 
ceedings in  the  name  of  the  lunatic  without 
any  confirmation  of  his  order  by  the  judge  in 
lunacy. 

It  was  also  objected  that  the  facts  upon  which 
the  leave  of  the  master  had  been  obtained  were 
untrue  and  misleading  with  ragard  to  the  alleged 
breach  of  trust ;  and  that  therefore  the  leave  was 
wi'ongly  obtained. ' 

He  applied  to  Lindley,  L.J.,  who  referred  the 
matter  to  the  court. 

Sub-sect  (1)  of  sect.  27  ot  the  Lunacy  Act  1891 
enacts  that : 

Subject  to  raleB  in  lonacy  the  jurisdiction  of  tlie  judge 
in  lunacy  as  regards  administration  and  management 
may  be  exercised  by  the  maaters,  and  every  order  of  a 
master  in  that  behalf  shall  take  effect  unless  annnllsd 
or  varied  by  the  judge  in  lunaoy. 

Henry  Terrell  for  the  applicant. — ^The  joinder 
of  the  lunatic  as  a  co-plaiutiff  in  the  action  was 
improper,  and  no  part  of  the  costs  occasioned  by 
the  charges  ot  breach  ot  trust  against  the  trustee 
of  the  will  ought  to  be  paid  oat  of  the  estate  of 
the  limatic.  First,  I  say  that  the  master  in 
lunacy  had  no  jurisdiction  to  give  leave  to  bring 
the  action  at  alL  Such  leave  could  only  be  given 
by  a  judge  in  lunaqr.  Under  the  old  practice  all 
applications  in  lunacy  came  before  the  judge  in 
lunacy :  (Pope  on  Lunacy,  2nd  edit.,  p.  34.)  The 
practice  has  oeen  altered,  but  even  under  the  pre- 
sent system  the  committee  of  a  lunatic  must  not 
commence  an  action  until  the  leave  of  a  judge  in 
lunacy  has  been  obtained.  [Rigbt,  L.J. — What 
do  you  say  to  sub-sect.  1  of  sect.  27  of  the  Lunacy 
Act  of  1891  P  Is  not  the  order  made  in  this  case 
an  order  "  as  regards  administration  and  manage- 
ment" of  the  lunatic's  estate?  Smith,  L.J. — 
Rule  10  of  the  Rules  in  Lunacy  of  1892  is  sub- 
stantially to  the  same  effect.]  The  Lunacy  Act 
of  1891  was  passed  subsequently  to  the  order 
made  in  the  ptreseut  case.  That  provision  would 
apply  to  proceedings  commenced  subsequently  to 
the  Act.  Then,  as  to  the  merits  of  this  case,  the 
true  facts  were  not  disclosed  to  the  master.  The 
facts  stated  were  misleading  with  regard  to  the 
alleged  breach  of  trust.  A^d  it  leave  to  bring 
the  action  was  obtained  by  a  misstatement  <h 
tacts,  that  leave  was  wrongly  obtained  and  cannot 
be  relied  upon. 

Vernon  B.  Smith,  Q.C.  and  Wilii*  Bund,  tor  the 
respondent,  were  not  called  upon  to  argae. 
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The  CoTJET  (Smith  and  Rigby,  L.JJ.)  refused 
the  application,  their  LordBhips  oeing  of  opinion 
that  there  was  no  hard  and  fast  rule  that  the 
committee  of  a  lunatic  shonid  take  directions. 
When  real  occasion  arose  for  confirming  what  a 
master  in  lunacj  had  done,  an  application  for 
that  pnrpose  was  made  nnder  the  old  practice. 
The  new  practice,  having  regard  to  sub-sect.  1  of 
sect.  27  of  the  Lunacj  Act  1891,  made  the  pro- 
ceedings as  i-egarded  tidministration  and  manage- 
ment before  a  master  in  lunacy  effective,  unless 
t^ey  were  overruled  by  the  judge.  Formerly  they 
were  ineffective  until  confirmed  by  the  judge. 
The  learned  Lords  Justices,  therefore,  held  that 
the  objection  failed,  and  were  also  of  opinion  that 
the  objection  founded  on  the  merits  of  the  case 
iiKewise   auea.  Application  dismissed. 

Solicitor  for  the  applicant,  Frith  Needham. 

Solicitors  for  the  respondent,  Kennedy,  Hughes, 
and  Kennedy,  agents  for  Colmore  and  Monekton, 
Birmingham. 


Wednesday,  Bee.  4 
(Before  Likdlet,  Smith,  and  Biobt,  L.JJ.) 

The  Badische  Aniun  tjnd  Soda  Fabbik  v. 
Henbt  Johnson  and  Go.  and  the  Basle 
GhbmicaIi  Wobkb,  Bindschedlbb.  (a) 
appeal  fbom  the  chancebt  division. 

Practice — Service  out  of  the  jurisdiction — Notice 
of  torit  of  summons — Action  for  infringement  of 
patent  —  Injunction  —  Rules  of  Court  1883, 
Order  XI.,  r.  1  (/). 

Under  rule  1  (/)  of  Order  XL,  service  out  of  the 
jurisdiction  vnll  be  allowed  of  rwtice  of  a  torit  of 
tummofns  in  an  action  seeking  an  injunction  to 
restrain  the  importation  into  England  and  sale 
here  of  articles  manufactured  abroad  according 
to  the  specification  of  an  English  patent. 

The  plaintiffs  were  the  owners  of  a  valuable 
Engli^  patent  (No.  9868,  of  1885)  for  dyes,  and 
by  their  writ  they  claimed  an  injunction  to 
restrain  the  defendants,  their  servants  and  agents, 
from  importing  into  England,  and  fi-om  manu- 
facturing, sellinK,  supplying,  and  using  in  Eng- 
land dyes  manuiactured  according  to  the  plain- 
tiffs' patent,  or  in  any  manner  only  colourably 
differing  from  the  same,  and  generally  from  in- 
fringing the  pliuntiffs'  rights  under  their  patent. 
They  abo  claomed  damages  and  other  oonaeqnen- 
taal  relief. 

The  plaintiffs  alleged  that  the  defendants,  the 
Basle  Company,  manufactured  at  their  works  at 
Basle  a  dye  which  was  an  infringement  of  the 
plaintiffs'  patent,  the  dye  being  known  in  the 
trade  as  "  Yellow  T." 

On  the  7th  June  1895  the  defendants,  Henry 
Johnson  and  Go.,  drysalters  in  London,  sent  to 
the  Basle  Company  an  order  for  "  51b.  Yellow  T 
for  wool  109." 

On  the  11th  June  the  Basle  Company  replied, 
sending  an  invoice  addressed  to  Henry  Johnson 
aad  Co.  for  the  51b.  Yellow  T  ordered,  and  asking 
to  be  credited  for  the  amount,  16r.  6d.  They 
added: 

In  order  to  indnoe  yon  to  further  orders,  we  are 
willing  to  rednce  onr  price  for  this  prodnot  (as  men- 

(•)  Bepctted  by  E.  A.  Sokatchliy,  Eaq.,  BtirrlMta-t^j,^^. 


tioned),  and  we  hope  we  shall  be  favoured  with  your 
more  important  commands. 

The  invoice  described  the  goods  as  "  botfght  of  " 
the  Basle  Company,  and  it  stated  that  the  pack- 
age was  "  sent  to  Messrs.  Niebelgall  and  Goth, 
Basle,  to  be  held  by  them  at  your  disposal." 

The  defendants,  Henry  Johnson  and  Co.,  were 
served  with  the  writ,  and  stated  that  they  did  not 
intend  to  enter  an  appearance,  but  were  willing 
to  submit  to  a  perpetual  injunction. 

Rule  1  of  Order  XL  of  the  Rules  of  Court  1883 
provides  that : 

Service  ont  of  the  inrisdiction  of  a  writ  of  gammons, 
or  notice  of  a  writ  of  anmmons,  may  be  allowed  by  the 
oonrt  or  a  judge  whenever  (inter  alia)  (f)  any  injanotion 
is  sought  as  to  anything  to  be  done  within  the  jurisdic- 
tion, or  any  nuisance  within  the  jurisdiction  is  sought  to 
be  prevented  or  removed,  whether  damans  are  or  are 
not  also  sought  in  respect  thereof.  > 

An  ez  parte  motion  was  made  on  behalf  of  the 
plaintiffs,  under  Order  XL,  r.  1  (/),  for  leave  to 
issue  a  concurrent  writ  in  the  action,  and  to  serve 
notice  thereof  on  the  defendants,  the  Basle  Com- 
pany, out  of  the  jurisdiction  of  the  court — viz.,  at 
Basle. 

North,  J.,  sitinng  at  chambers,  refused  the 
application. 

The  plaintiffs  now  appealed. 

Moulton,  Q.O.  (with  him  W.  N.  Lawson)  for  the 
appellants. — I  submit  that  the  plaintiffs  are 
entitled  to  the  leave  asked  for  on  two  grounds : 
fii-st,  that  the  defendants,  the  Basle  Company, 
are  proper  parties  to  the  action ;  secondly,  that 
the  plaintiffs  seek  an  injunction  to  restrain  some- 
thing which  is  to  be  done  within  the  jurisdiction 
(Order  XI.,  r.  1  (/),  (g).  The  letter  sent  by  the 
defendants,  the  Basle  Company,  to  the  defen- 
dants, Henry  Johnson  and  Co.,  contained  a  plain 
threat  of  an  intention  of  selling  "  Yellow  T  "  in 
this  country.  The  plaintiffs  have  an  exclusive 
right  to  sell  the  article  manufactured  under  their 
patent  in  this  country,  and  they  desire  to  have 
the  question  tried  before  the  court  here  whether 
or  not  what  the  defendants,  the  Basle  Company, 
are  doing  is  an  infringement.  Rule  1  (/)  of 
Order  XL  says  whenever  any  injunction  is 
"sought."  The  plaintiffs  are  bond  fide  seeking 
to  obtain  an  injunction  to  resti-ain  the  defendants 
from  selling  within  the  jurisdiction.  I  do  not  ask 
the  court  to  express  any  oijinion  now  whether  or 
not  there  has  been  an  infringement,  whatever  it 
may  do  when  the  full  facts  are  known.  But  it  is 
a  matter  of  enormous  importance  to  the  plaintiffs 
that  the  leave  asked  lor  should  be  granted. 
English  patents  are  constantly  infringed  by 
manufacturers  who  carry  on  business  in  countries, 
such  .as  Switzerland  and  Holland,  in  which  there 
is  no  patent  law,  selling  articles  made  in  infringe- 
ment of  English  patents  in  small  quantities  to 
retail  dealers  in  England.  When  such  a  retail 
dealer  is  threatened  with  proceedings  by  the 
patentee  he  at  once  submite  to  an  injunction.  It 
IS,  however,  extremely  difficult  to  detect  all  these 
small  transactions,  and,  if  the  patentee  cannot 
sue  the  foreign  manufacturer  in  this  country,  he 
is  practically  without  remedy.  [Smith,  L.J. — 
Have  you  looked  at  Marshall  v.  Marshall  (59 
L.  T.  Rep.  484 ;  38  Ch.  Div.  330)  ?  ]  Yes,  but  I 
submit  that  that  case  is  entirely  distinguishable 
from  the  present.  The  importation  and  sale  in 
England  of  articles  manufactured  abroad  accord- 
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i&e  to  the  specification  of  an  English  patent  is  an 
infringement : 

Elrmlie  r.  Boursier,  L.  Bep.  9  Eq.  217 ;  39  L.  J. 
328,  Ch. 
That  decision  was  followed  in 

Von  Heyden  t.  Neugtadt,  42  L.T.  Bep.  300 ;  14  Ch. 
DiT.  230,  233. 

LiNDLEY,  L.J. — This  is  a  case  which  is  no 
doubt  one  of  very  considerable  importance.  We 
all  agree  that  a  prima  facie  case  has  been  made 
out  for  giving  leave  for  service  out  of  the  juris- 
diction of  notice  of  the  writ  of  summons  under 
Order  XL,  r.  1  (/).  I  say  nothing  about  rule  1  {g). 
This  is  a  case  in  which  the  plaintiffs  are  seeking — 
and  obviously  bona  fide  seeking — to  restrain  the 
defendants  from  selling  eoods  m  this  country  in 
infringement  of  the  puuntifFs'  patent.  I  think 
that  such  primi't  facie  case  is  made  out  in  this 
way:  The  invoice  which  was  sent  by  the  defen- 
dants, the  Basle  Company,  to  the  defendants, 
Henry  Johnson  and  Co.,  contains  a  clause  which 
priind  facie  the  defendants  the  Basle  Company 
nad  no  right  to  insert  in  it — ^viz.,  the  clause 
which  states  that  the  package  had  been  sent  to 
Messrs.  Niebelgall  and  (Joth  to  be  held  by  them 
at  the  disposal  of  the  defendants  Heniy  John- 
son and  Co.  The  defendants  the  Basle  Company 
had  not  been  requested  to  do  that,  and  prima  facie 
Messrs.  Niebelgiill  and  Goth  were  the  agents  of 
the  vendors.  If  so,  that  was  merely  a  colourable 
evasion.  Of  course,  the  present  application  is  only 
made  ex  parte,  and  if  the  defendants  the  Basle 
Company  should  come  hereafter  and  ask  that  the 
order  giving  leave  to  serve  them  may  be  dis- 
charged, nothing  which  the  court  has  now  said 
will  prejudice  them.  I  think,  therefore,  that  the 
decision  of  North,  J.  must  be  reversed  and  the 
appeal  allowed. 

Smith  and  Riqby,  L.JJ.  concurred. 

Appeal  allowed. 

Solicitors,  J.  H.  and  J.  T.  Johnson. 


Wedne$day,  Nov.  19. 

(Before  Lord  Ebheb,  M.B.,   Lopes    and 

Kay,  L.JJ.) 

Watson  (Surveyor  of  Taxes)  v.  The  Royal 

Insvbancb  Company,  (a) 
Appeal  fbom  the  queen's  bench  division. 

Revenue — Income  tax — ProfU»  or  gains — Deduc- 
tions— Expenditure  for  the  purposes  of  a  trade 
— Discharge  of  servant — Commutation  of  salary 
—Income  Tax  Act  1842  (5  &  6  Vict.  c.  35),  ss.  100 
and  159— Income  Tax  Act  1863  (16  <fc  17  Vict, 
c.  34),  8.  2,  sched.  D. 

By  the  first  of  the  rules  applicable  to  the  tioo  first 
cases  of  sched.  D.  in  sect.  100  of  the  Income  Tax 
Act  1842,  it  is  provided  that,  in  estimating  the 
balance  of  the  profits  or  gains  of  a  trade,  which 
under  those  two  eases  are  liome  to  income  tax, 
no  deduction  shaU  be  aUowed  for  any  disburse- 
m.ent  or  expenses,  "  not  being  money  wholly  and 
exclusively  laid  out  or  expended  for  the  purposes 
of  such  trade." 

Held,  that  a  disbursement  not  Vfwde  wholly  and 
exclusively  for  the  purpose  of  earning  a  profit  in 
a  trade  cannot  be  deducted  under  this  rule. 

An  insurance  company  purchased  the  entire  bust- 

(a)  Bsported  by  E.  UAKLIT  Skitb,  Esq.    Barrlster-at-Law. 


ness  of  another  insurance  company.  It  was  a 
term  in  the  agreement  of  purenase  that  tha 
purchasers  should  take  into  their  employ  the 
manager  of  the  vendors  at  a  certain  agreed 
salary,  and  that  if  they  dismissed  him  they 
should  pay  him  a  gross  sum,  in  commutation,  of 
his  salary,  which  was  to  be  calculated  in  a 
certain  agreed  way,  upon  the  ■  condition  that  he 
should  not  afterwards  enter  into  the  service  of 
any  other  insurance  company.  Upon  the  transfer 
of  the  business  being  carried  out,  the  purehcuera 
took  the  manager  of  the  vendors  into  their 
employ.  Subsequently  they  dismissed  him  and 
paid  him,  in  commutation  of  his  salary,  a  gross 
sum  as  had  been  agreed. 
Held,  that,  in  estimating  the  average  profits  or 
gains  of  their  trade  upon  an  average  of  three 
preceding  years  for  the  purpose  of  being  assessed 
to  income  tax  under  sched.  D.,  no  deduction  could 
be  made  from  the  gross  earnings  of  the  company 
in  respect  of  the  gross  sum  which  had  been  paid 
by  them  to  the  manager  in  commutation  of  hia 
salary. 

This  was  an  appeal  from  a  judgment  of  the 
Queen's  Bench  JJivision  (Williams  and  Wright, 
JJ.)  upon  the  following  case  stated  by  the  Com- 
missioners of  the  Greneral  Purposes  of  the  Income 
Tax  for  the  Division  of  Liverpool,  for  the  opinion 
of  the  coui-t  under  the  Taxes  Management  Act 
1880  (43  &  44  Vict.  c.  19),  s.  69. 

1.  At  a  meeting  of  the  Commissioners  for  the 
General  Purposes  of  the  Income  Tax  Acts  for  the 
Division  of  Liverpool,  on  Thursday,  the  27th  April 
1893,  the  Royal  Insurance  Company  appealed 
against  an  assessment  made  upon  them  under 
schedule  D.  of  the  Act  16  &,  17  Yict.  c.  34,  for  the 
year  ending  the  6th  April  1893,  and  claimed  an 
allowance  by  way  of  deduction  in  respect  of  a 
sum  of  66,846Z.  8«.  5d.  paid  under  the  circum- 
stances following. 

2.  By  the  Royal  Insurance  Company's  Act  1891 
(54  &  56  Vict.  c.  Ixxxi.),'  a  copy  of  which  is 
annexed,  and  is  to  be  taken  as  forming  part  of  this 
case,  the  Royal  Insurance  Company  were  invested 
with  powers  to  acquire  the  whole  of  the  under- 
taking of  the  Queen  Insurance  Company,  and  in 
pursuance  of  this  Act  the  transfer  of  the  busi- 
nesB  of  the  Queen  Insurance  Company  to  the 
Royal  Insurance  Company  took  place  on  the  19th 
Aug.  1891. 

3.  By  art.  6  of  the  agreement  between  the  two 
companies  aforesaid,  embodied  in  the  schedule 
forming  part  of  the  Royal  Insurance  Company's 
Act  1891,  it  is  provided  that 

The  Bervioes  of  the  present  manager  of  the  Qaeen 
Insuranoe  Company  shall  be  retained  by  them  nntil  the 
transfer  of  the  business  is  completed  at  a  salary  at  the 
rate  of  40001.  per  annnm,  and  thereafter  be  shall  be 
taken  into  the  service  of  the  Boyal  Insoranoe  Company, 
at  the  same  rate,  with  Uberty  nevertheless  for  the  Boyal 
Insurance  Company  to  commute  the  same  by  payment  to 
him  of  a  gross  sum  on  the  basis  of  the  Queen  Inanianoe 
Company's  annuity  tables,  appUcable  to  his  then  age  on 
condition  that  he  shall  not  at  any  time  accept  office  or 
employment  of  any  description  under  or  in  oonneotiom 
witii  any  other  fire  or  life  insoranoe  oompany.  The 
remainder  of  the  staff  of  the  Queen  Insuranoe  Com- 
pany shall  also  be  taken  over  by  the  Boyal  Insuranoe 
Company. 

4.  On  the  transfer  of  the  business  the  manager 
of  the  Queen  Insurance  Company  was  taken  into 
the  service  of  the  Royal  Insurance  Company  at 
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the  salary  of  4000Z.  per  annum,  and  shortly  after- 
wards, in  pursuance  of  the  powers  conferred  on 
them  by  the  6th  article  of  the  agreement,  and  in 
accordance  with  its  terms,  the  Royal  Insui'ance 
Company  paid  him  the  sum  of  55,8462.  Ss.  od.  in 
commutation  of  his  annual  salary. 

5.  The  Royal  Insurance  Company  contended 
that,  in  arriving  at  the  amount  of  their  liability 
for  assessment  for  the  year  ending  the  5th  April 
1893,  under  the  provisions  of  the  Income  Tax 
Acts,  the  said  sum  of  55,846Z.  Ss.  5d.  was  a  proper 
deduction  to  make  from  the  profits  of  their 
business  for  the  year  1891-2  (the  year  in  which 
the  commuted  payment  was  made),  and  that  if 
they  had  elected  to  continue  the  annual  payment 
ot  40002.  that  amount  would  have  been  charged 
in  their  Revenue  account  yearly,  and  so  have 
reduced  the  profits  assessable  for  taxation. 

6.  Mr.  Edmund  Watson,  appellant,  the  surveyor 
of  taxes,  on  behalf  of  the  Crown,  on  the  other 
hand,  contended  that  the  sum  of  55,8462.  88.  5d. 
could  not  from  the  very  nature  of  the  case  be 
considered  an  expense  necessary  to  earn  the  profits 
of  the  year  against  the  revenue  of  which  it  was 
sought  to  be  charged;  that,  being  a  payment 
at  the  option  of  the  Royal  Insurance  Company,  it 
was  in  reality  part  of  the  consideration  paid  for 
the  business  of  the  Queen  Insurance  Company, 
and  was  therefore  properly  a  charge  to  capital,  as 
an  expense  of  acquiring  the  undertaking,  and 
not  against  revenue;  that  under  the  agreement 
already  quoted,  the  annual  payment  of  40002. 
would  have  beien  for  services  rendered,  and  a 
legitimate  charge  against  profits  so  long  only  as 
the  payment  lasted,  but  that  the  commutation  of 
this  «.Tniiia.1  payment  involved  the  abandonment 
of  all  claim  to  service,  and  transformed  the 
annual  payment  into  a  capital  expense ;  and  that 
therefore  the  deduction  of  55,8462.  8s.  5d'.  from  the 
profits  of  the  year  to  the  31st  Dec.  1891  was  not 
admissible  in  arriving  at  the  liability  of  the  com- 
pany for  assessment  under  the  provisions  of  the 
Income  Tax  Acts. 

7.  We  the  commissioners,  on  consideration  of 
the  foregoing  facts,  were  of  opinion  that  the  sum  of 
55,8462.  8<.  5<2.  paid  as  aforesaid  was  a  proper 
deduction  from  the  profits  chargeable  to  income- 
tax  ;  and  the  surveyor,  having  on  behalf  of  the 
Crown  expressed  dissatisfaction  with  our  decision 
as  beinK  erroneous  in  point  of  law,  demanded  a 
case  for  the  opinion  of  the  High  Court  of  Justice 
in  accordance  with  the  Act  43  &  44  Vict.  c.  19, 
8.  59,  which  we  have  hereby  stated  and  signed 
accordingly.  • 

The  question  for  the  opinion  of  the  court  is — 
whether  or  not  for  the  purposes  of  assessment  to 
income  tax  the  Royal  Insurance  Company  are 
entitled  to  charge  against  their  profits  the  sum  of 
55,8462.  88.  5d.  paid  by  them  in  the  year  1891-2,  in 
commutation  of  the  salary  of  4W01.,  which  would 
otherwise  have  been  paid  annually  to  Mr.  J.  K. 
Rumford,  who  was  manager  of  the  Queen  Assur- 
ance Company  at  the  time  of  its  acquisition  by 
the  Royal  Assurance  Company. 

The  Queen's  Bench  Bivision  (Williams  and 
Wright,  JJ.)  remitted  the  case  to  the  commis- 
sioners for  amendment,  in  order  to  ascertain  the 
circumstances  under  which,  and  the  consideration 
in  respect  of  which,  the  agreement  to  pay  the  sum 
of  55,8462.  88.  6d.  to  the  manager  as  set  out  in  the 
case  was  arrived  at. 

The  Surveyor  of  Taxes  appealed. 


By  the  Income  Tax  Act  1853  (16  &  17  Vict, 
c.  34),  8. 2,  income  tax  is  payable  under  schedule  D, 
"  for  and  in  respect  of  the  annual  profits  or  gains 
arising  or  accruing  to  any  person  residing  in  the 
United  Kingdom  .  .  .  from  any  profession, 
trade,"  Ac. 

By  the  Income  Tax  Act  1842  (6  &  6  "Vict.  c.  35), 
s.  100,  it  is  provided  by  the  first  rule  applicable  to 
the  first  case  of  schedule  D.,  that  the  profits  or 
gains  of  a  trade  are  to  be  computed  upon  an 
average  of  three  years ;  and  by  the  first  of  the 
rules  applicable  to  the  two  first  cases  of  schedule 
D.  it  is  provided  as  follows  : 

In  estimating  the  balanoe  of  the  profits  .or  gains  to  be 
charged  acoording  to  either  of  the  first  or  second  cases, 
no  Bom  shall  be  set  against  or  dedacted  from,  or  allowed 
to  be  set  against  or  deducted  from,  sach  profits  or 
gains,  for  any  disbnrsementa  or  expenses  whatever,  not 
being  money  wholly  and  ezclnsively  laid  oat  or  expended 
tot  the  purposes  of  snob  trade. 

The  Solieilor.General  (Sir  Robert  Pinlay,  Q.C.) 
and  Danchwerts  for  the  surveyor  of  taxes. — The 
question  really  depends  upon  the  true  meaning 
of  the  words  "  profits  or  gains."  Those  words 
are  not  used  in  the  Income  Tax  Acts  in  the  same 
sense  as  a  tradesman  would  use  them,  as  has  been 
pointed  out  by  Lindley,  L.J. : 

The  Oretham  Life  Amurance  Society  v.  8tyU»,  63 
L.  T.  Bep.  411 ;  25  Q.  B.  Div.  351. 

That  case  was  reversed  in  the  House  of  Lords, 
but  on  a  matter  not  touching  this  point.  By 
sect.  159  of  the  Income  Tax  Act  1842,  no  de- 
duction is  to  be  made,  in  arriving  at  a  pe:'son's 
"  profits  or  gains "  which  are  liable  to  income 
tax,  except  those  deductions  which  ai«  expressly 
enumerated  in  that  Act.  The  only  question  there- 
fore is  whether  this  sum  of  55,84<j2.  is  a  deduction 
coming  within  the  provisions  of  the  first  of  the ' 
rules  applicable  to  the  fijfst  two  cases  of  schedule  D. . 
This  payment,  it  is  submitted,  was  a  capital  pay-- 
ment.  It  was  part  of  the  purchase  of  the  busi- 
ness of  the  Queen  Insurance  Company.  It  was- 
as  much  part  of  the  price  as  if  it  had  been  paid 
to  that  company,  that  they  might  with  it 
compensate  their  late  manager.  H  this  were- 
deducted,  and  the  salary  of  the  new  manager  also- 
deducted,  as  it  properly  woiild  be,  then  the  com- 
pany would  really  be  deducting  their  manager's 
salaxy  twice  over.  This  payment  was  not  made  in 
order  to  earn  receipts,  and  that  is  what  is  required 
by  this  rule : 

The  City  of  London  Oontraet  Corporation  v.  8lyle$, 
2  Tax.  Cas.  239. 

Joseph  Walton,  Q.O.  {RorafaJl  and  A.  Hyalop 
Maxwell  with  him)  for  the  Royal  Insurance 
Company. — This  is  not  a  case  of  merely  pension- 
ing off  an  old  servant.  This  manager  came  into 
the  company's  service  upon  the  oonmtion  that  he 
should  be  compensated  in  this  way  if  he  were 
dismissed.  The  company  was  obliged  to  agree  to 
that  in  order  to  get  the  business  of  the  Queen 
Insurance  Company.  The  bargain  for  the  pur- 
chase of  the  business  was  made  oy  the  defendants 
with  the  object  of  earning  profit  in  their  trade. 
Therefore  the  payment  was  made  '"for  the 
purposes  of "  their  trade  within  the  meaning 
of  the  Act.  The  payijient  was  part  of  the 
price  paid  for  the  manager's  services,  and  for 
this  reason  it  ought  to  be  deducted.  It  is  true 
that  it  was  paid  not  in  respect  of  any  one 
year,  but  in  respect  of  several  years.     But  in. 
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estimatiiig  tbe  profits  of  the  trade,  that  oon- 
sideration  is  immaterial. 

The  Solicitor- General  replied. — This  money  was 
paid  not  in  order  thereby  to  earn  money,  but  in 
order  to  enable  the  defendants  to  enter  upon  a 
trade  in  which  they  hoped  to  earn  profits.  The 
difference  between  those  two  things  is  pointed  out 
by  Charles,  J.  in 

DOXon  T.  The  Corporation  of  Haverfordwast,  64  L.  T. 
Bep.  202  ;  (1891)  1  Q.  B.  575. 

Lord  EsHEB,  M.R. — We  have  in  this  case  to 
construe  a  certain  phrase  in  an  Act  of  Parliament 
as  applicable  to  certain  facte  before  ns.  The  Act 
imposes  a  tax  which  is  to  be  paid  upon  the  average 
profits  and  gains  of  a  business  for  the  three  years 
previous  to  the  payment  of  the  tax.  How  are  we 
to  ascertain  the  amount  of  the  profits  and  gains 
which  are  to  be  taxed  P  Not  in  tbe  manner  in 
which  a  tradesman  would  calculate  for  his  con- 
venience what  his  profits  have  been,  nor  in  the 
manner  in  which  partners  would  calculate  their 
profits  for  the  purpose  of  dividing  it  among  them- 
selves, but  according  to  rules  laid  down  in  the 
Act  of  Parliament.  The  amount  is  to  be  calcu- 
lated by  putting  the  eaniings  of  the  business  upon 
one  side  of  the  computation  and  on  the  other 
certain  deductions  which  are  to  be  made  from  the 
earnings.  The  first  rule  which  applies  to  the  first 
I  two  cases  in  schedule  D .  provides  that  no  deduction 
shall  be  made  "for  any  disbursements  or  expenses 
whatever,  not  being  money  wholly  and  exclusively 
laid  out  or  expended  for  the  purposes  of  such 
trade."  Therefore,  disbursements  or  expenses 
which  are  "wholly  and  exclusively"  so  laid  out 
are  to  be  deducted.  But  what  do  those  words 
mean  P  It  seems  to  me  that  they  mean  wholly 
and  exclusively  laid  out  for  tbe  purpose  of  earning 
those  profits  <^  the  trade  which  are  to  be  the 
subject  of  taxatiod,  that  is,  the  average  profit  for 
the  three  years  preceding  the  payment  of  the  tax. 
Now,  in  the  present  case  it  has  been  argued  that 
tbe  disbursement  in  question  was  part  of  the 
purchase  money  of  the  business  of  the  Queen 
Insurance  Company.  I  am  not  sure  whether 
that  is  so  or  not ;  I  doubt  it.  That  which  per- 
haps might  be  said  to  be  part  of  the  purchase 
of  the  business  is  the  undertaking  by  the  Royal 
Insurance  Company  to  employ  the  manager  of 
the  Queen  Insurance  Company  at  4OO01.  a  year 
and  to  pay  him  a  certain  lump  sum  if  they  dis- 
missed him.  But  they  not  only  undertook  with 
the  Queen  Insurance  Company  to  enter  into  that 
contract  with  the  manager,  but  they  have  fulfilled 
their  agreement  by  engaging  him  as  their  manager 
on  those  terms.  Therefore,  I  think  we  must  con- 
sider this  case  as  if  the  Queen  Insurance  Company 
bad  never  existed.  We  must  consider  it  as  if  the 
Boyal  Insurance  Company  had  simply  engaged 
this  manager  at  4000f  a  year  for  an  indefinite 
time,  upon  the  terms  that  if  they  dismissed  him 
they  would  pay  him  down  a  lump  sum  of  55,84^Z. 
So  long  as  they  paid  him  4000Z.  a  year  for  his 
services  to  them,  the  4000t.  would  be  paid  for 
services  which  went  to  earn  the  profitis  which 
would  be  the  subject  of  taxation,  and  would, 
therefore  be  properly  deducted  from  the  gross 
earnings  in  order  to  arrive  at  the  taxable  profits. 
But  the  company  after  a  time  dismissed  him  from 
their  service.  It  oaxmot  be  said  that  anything 
paid  by  them  to  him  after  that  is  a  disbursement 
or  expenditura  made  for  services  which  went  to 


earn  the  profiU  which  are  to  be  taxed.    It  is  a 
payment  to  bim  for  not  serving  them;   it  is  a 

Payment  made  to  prevent  him  from  serving  them. 
'heref  ore  I  think  that,  upon  the  true  construction 
of  this  rule  in  the  Act,  the  money  paid  by  the 
company  to  the  manager  on  dismissing  him  can- 
not be  teken  into  account  in  computing  the  profits 
which  are  subject  to  taxation  under  the  Act.  We- 
must,  therefore,  allow  the  appeal. 

Lopes,  L.J. — I  am  of  the  same  opinion.    The 

?ue8tion  raised  in  this  case  is,  whether  tbe  Boyal 
nsunince  Company  are  entitled  to  deduct  a  sum 
of  55,8462.  from  their  profits  which  are  assessable 
to  income  tax  imder  schedule  D.  This  sum  was 
paid  by  them  to  a  manager  who  had  passed  into 
their  service  on  the  occasion  of  their  purchasing 
the  business  of  tbe  Queen  Insurance  Company. 
By  clause  5  ot  tbe  agreement  of  this  purchase 
they  had  incurred  certain  obligations  towards  this 
manager.  [His  Lordship  read  the  clause.]  On 
the  transfer  of  the  business  the  manager  was 
accordingly  taken  into  the  service  of  the  Boyal 
Insurance  Company  at  the  salary  of  40002.  a  year, 
but  shortly  after,  in  pursuance  of  their  powers, 
tbe  company  dismissed  bim  and  paid  him  the 
compensation,  calculated  in  tbe  manner  they  had 
agreed  to,  which  amounted  to  55,8462.  The  ques- 
tion is,  whether  they  are  entitled  to  deduct  that 
sum  in  order  to  arrive  at  their  profits  for  the  last 
three  years.  The  first  rule  of  the  rules  applying 
to  the  first  two  cases  in  schedule  D.  provides  lor  the 
deductions  which  are  to  be  allowed.  [His  Lord- 
ship read  tbe  rule.J  Therefore,  the  company 
must  show  that  this  sum  was  expended  wholly 
and  exclusively  "  for  the  purposes  of  "  their  trade. 
Those  purposes  I  understand  to  mean  purposes 
enabling  profits  to  be  made,  or  purposes  contri- 
buting to  the  earning  of  profits,  and  the  expenses 
contemplated  must  be  expenses  properly  incurred 
in  producing  the  profit  which  is  to  be  assessed. 
Now,  applving  that  rule  to  this  case,  can  it  be 
said  that  this  payment  contributed  to  the  profits, 
or  was  in  any  way  properly  incurred  in  producing 
them  ?  It  appears  to  me  that  it  cannot  be  said. 
The  money  was  paid  for  getting  rid  of  the 
manager.  It  in  no  way  contributed  to  the 
earning  of  profits.  I  think  that  that  is  a  com- 
plete answer  to  this  case,  and  quite  sufficient 
ground  for  holding  that  this  deduction  cannot 
be  made.  Speaking  for  myself,  I  am  very  much 
inclined  to  think  that  it  might  be  successfully 
contended  that  this  55,8462.  was  really  part  of 
the  price  for  the  acquisition  of  the  business  of 
the  Qileen  Insurance  Company.  It  cannot  be 
said  that  it  was  money  which  was  expended  for 
the  purpose  of  carrying  on  the  concern.  I  think 
that  it  might  with  good  reason  be  said  to  be  part 
of  the  consideration  of  the  sale  of  the  business. 
However,  the  former  ground  is  the  one  upon 
which  I  base  my  judgment.  That  appears  to  me 
to  be  a  complete  answer  to  the  case,  and  there- 
fore this  deduction  cannot  be  made. 

Kat,  L.J. — There  is  no  need  for  me  to  repeat 
the  facts  of  this  case:  but  I  wiU  just  refer  to 
one  matter  that  has  not  been  alluded  to  in  the 
judgmente.  Part  of  the  agreement  between  the 
two  insurance  companies  was  not  merely  that  the 
Boyal  Insurance  Company  should  employ  the 
manager  of  the  Queen  Insurance  Company  at  a 
certain  salary,  and  should  pay  him  compensation, 
if  they  dismissed  him,  computed  in  a  certain  way, 
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but  also  that  the  manager  was  to  be  bound  not 
to  act  for  any  other  insnrance  company.  I  think 
that  that  is  a  matter  worthy  of  consideration  in 
deciding  this  case.  The  i-eal  question  is  whether 
this  sum  of  55,8462.  is  a  sum  which  comes  within 
any  of  the  deductions  which  the  Act  of  Farlia- . 
ment  allows.  As  was  pointed  oat  by  Lindley, 
L.J.,  in  The  Oretham  Life  ABsuranee  Company  v. 
Styh$  {tibi  sup.),  this  Act  of  Parliament  does  not 
use  the  words  "  profits  or  gains  "  in  schedule  D. 
precisely  in  the  way  in  which  a  tradesman  would 
use  the  words  in  estimating  for  his  own  purposes 
his  profits  for  a  year.  It  may  be  that  partners, 
for  the  purpose  of  deciding  how  much  they  should 
divide  among  themselves  for  their  year  s  profit, 
would  take  such  a  sum  as  this  into  consideration. 
In  the  same  case  in  the  House  of  Lords  (67  L.  T. 
Hep.  479;  (1892)  A.  0.  309)  Lord  Herschell,  fol- 
lowing what  had  been  said  by  Lindley,  L.  J.,  used 
these  words  :  "  When  we  come  to  the  third  rule, 
and  the  first  of  the  rules '  applying  to  both  the 
preceding  cases,'  it  must  be  admitted  that  the 
words  '  profits  or  gains  '  are  not  always  used  in 
their  proper  or  ordinary  sense.  The  third  rule  for 
example  provides  that,  in  estimating  the  balance 
of  profits  and  gains  chargeable  under  schedule  D., 
'  no  sum  shall  be  set  against,  or  dedncted  from  or 
allowed  to  be  set  against  or  deducted  from,  such 
profits  or  gains '  on  account  of  any  sum  expended 
for  the  i-epairs  of  trade  pi-emises,  or  for  the 
supply,  repairs,  or  alterations  of  trade  implements 
beyond  the  sum  usually  expended  for  such  pur- 
poses on  an  average  of  three  years.  Here  it  is 
obvious  that  the  '  profits  or  gains '  against  which 
the  cost  of  repairs  is  not  to  be  set,  or  from  which 
it  is  not  to  be  deducted,  cannot  be  pi-ofits  or  gains 
of  the  business  properly  so  called."  The  truth  is, 
that  the  Act  allows  certain  deductions  to  be  made, 
and  then  enacts  by  sect.  159  that  in  the  computa- 
tion of  duty  to  be  made  under  this  Act  in  any  of 
the  cases  before  mentioned,  either  by  the  party 
making  or  delivering  any  list  or  8U,tement  re- 
quired as  aforesaid,  or  by  the  respective  assessors 
or  commissioners,  it  shall  not  be  lawful  to  make 
any  other  deductions  therefrom  than  such  as  are 
expressly  enumerated  in  this  Act."  Now,  in  order 
to  justify  this  deduction,  it  must  be  brought 
witliin  the  first  rule  of  the  rules  which  app'y  to 
the  first  two  cases  in  schedule  D.  [Hia  Lordship 
read  the  rule.]  It  is  admitted  that  this  is  the 
only  rule  which  applies  to  the  present  case. 
Therefore  the  question  is,  whether  this  money 
was  wholly  and  exclusively  laid  out  or  expended 
for  the  purposes  of  this  particular  trade  or  busi- 
ness. It  was  in  fact  expended  for  the  purpose  of 
enabling  the  company  to  dispense  with  the  future 
services  of  this  manager.  Whether  they  thought 
that  theii-  staS  was  too  large,  and  for  that  i-eason 
did  not  want  him  any  longer,  or  whether  they 
thought  they  could  replace  him  by  some  other 
person  whom  they  pi-ef erred  to  have  in  his  place, 
does  not  appear,  and  to  my  mind  it  does  not  matter. 
Was  this  lump  sum  paid  in  those  three  yeara 
"  for  the  purpose  of  "  this  ti-ade  within  the  mean- 
ing of  the  Act  ?  Now,  I  will  not  attempt  to  lay 
down  any  definition  of  these  words.  I  wQl  simply 
deal  with  the  case  before  me.  The  actual  purpose 
for  which  this  money  was  paid  was  to  get  rid  of 
the  manager  and  prevent  the  necessity  of  havinaj 
to  pay  him  40002.  a  year  for  the  future.  Now,  it 
is  admitted,  and  I  think  rightly,  that  so  long  as 
he  remained  the  company's  manager  his  salary  of 


40002.  was  properly  paid  for  the  purposes  of  the 
trade,  and  ought  to  be  deducted  under  this  rule 
in  order  to  estimate  the  profits  and  gains  on 
which  income  tax  should  be  paid.  But  he  was 
paid  a  lump  sum  in  order  to  get  rid  of  him,  in 
commutation  of  the  salary  which  he  would  other, 
wise  have  been  paid  for  his  services.  How  can 
that  be  said  to  have  been  paid  for  the  purposes 
of  the  trade  within  the  meaning  of  this  Act  of 
Parliament  P  Now  suppose  this  case,  which  seems 
to  me  to  be  a  good  test.  Suppose  the  company 
had  dismissed  this  manager  because  they  were 
not  satisfied  with  the  way  in  which  he  did  his 
work,  and  had  put  some  one  else  in  his  place. 
Then  they  would  be  entitled  to  deduct  the  salary 
of  the  new  manager  in  estimating  the  profits  and 
gains  for  the  purposes  of  this  Act.  But  then,  if 
they  also  deducted  this  lump  sum  of  55,8462 ,  they 
would  practically  be  deducting  the  salary  of  their 
manager  twice  over.  I  do  not  think  that  that 
would  be  allowed.  Let  us  take  another  test. 
Suppose  that  they  had  never  employed  him  at  all, 
bat,  the  moment  that  the  transfer  to  them  of  the 
business  of  the  Queen  Insurance  Company  had 
taken  place,  had  paid  him  the  lump  sum  which 
would  have  then  t^en  due  in  commutation  of  his 
salary.  How  could  it  possibly  be  said  that 
that  sum,  so  paid,  could  be  in  any  respect  on 
account  of  bis  services  ?  I  am  assuming  oi  coarse 
that  in  this  case  he  would  not  have  rendered  any 
service  at  all  to  the  Boyal  Insurance  Company. 
There  is  one  more  point  that  I  must  refer  to.  It 
was  argued,  and  rightly  so,  that  this  lump  sum 
was  paid  to  some  extent  in.i-eapect  of  the  obliga- 
tion whicb  the  manager  had  entered  into,  never 
to  do  busine-ss  for  any  other  insurance  company. 
No  doubt  that  was  a  distinct  advantage  tu  the 
Royal  Insurance  Company,  because  the  manager 
might  otherwise  have  taken  away  from  them 
business  which  had  come  to  them  through  their 
purchase  of  the  business  of  the  Queen  Insurance 
Company.  To  that  extent  it  was  argued  that  the 
payment  of  this  lump  sum  was  for  the  purposes  of 
the  business.  But  that  argument  goes  far  beyond 
thid  case.  Suppose  that  the  company  had  iu 
their  service  a  manager  under  no  such  obligation 
as  there  was  in  the  present  case,  and  whom  the 
company  were  not  bound  to  compensate  on  their 
dismissing  him.  Suppose  that  he  left  their  service 
and  intended  to  go  into  the  service  of  some  other 
insurance  company,  but  to  prevent  his  doing  so 
the  Royal  Insurance  Company  offered  him  a  sum 
of  money  as  compensation  for  the  salary  which  he 
might  otherwise  have  obtained  as  manager  to 
another  company.  It  seems  to  me  that  in  such  a 
case  as  that  the  money  could  not  possibly  be  said 
to  be  paid  for  the  purposes  of  the  ousiness  within 
the  meaning  of  the  Act.  In  answer  to  that  it  was 
argued  that  the  money  was  in  this  cise  paid 
under  an  antecedent  bargiun  with  the  manager 
when  the  business  of  the  Queen  Insurance  Com- 
pany was  bought,  and  that,  because  it  was  paid 
under  this  antecedent  bargain,  it  was  therefore 
paid  for  the  purposes  of  the  business.  I  confess 
that  that  point  is  too  fine  for  me,  and  I  cannot  see 
the  difference  between  the  two  cases.  I  cannot 
see  how  an  antecedent  bargain  can  make  a  pay- 
ment to  be  made  "for  the  purposes  of  the 
business,"  which  would  not  be  made  for  the 
purposes  of  the  business  if  there  had  been  no 
antecedent  bargain.  It  arises  from  the  company's 
dismissal  of  the  manager.    That  is  the  proximate 


Digitized  by 


Google 


528— Vol.  Lxxni.] 


THE  LAW  TIMES. 


[Deo.  28,  1895. 


Ohan.  Dit.] 


GhoIiDITch  V.  Jones. 


[Ohan.  Dit. 


cause  of  the  payment,  and  as  that  occnrred 
entirely  at  their  option  (because  the  company 
need  not  have  dismissed  him  unless  they  liked),  it 
seems  to  me  impossible  to  say  that  the  antecedent 
bargain  makes  any  difference  at  all.  I.  therefore, 
agree  that  this  deduction  ought  not  to  be  made  in 
estimating  the  company's  profits  and  gains  for 
the  pm-poses  of  this  Act.  ^^^^^  ^^^^^^ 

Solicitor  for  the  •urveyor  of  taxes.  Solicitor  of 
Inland  Revenue. 

Solicitors  for  the  company,  0.  L.  P.  Eyre  and 
Co.,  agents  for  Oamett,  Tarbei,  and  Co.,  Liver- 
pool. 


HIGH    COURT    OF   JUSTICE. 

CHANCERY  DIVISION. 

Nov.  9  and  18. 
(Before  North,  J.) 
Cholditch  v.  Jones,  (a) 
Cotts — Taxation — Sale  by  auction  —  Auctioneer's 
commission  paid  by   client — Scale  fee  for  con- 
ducting sale — General  Order  in  pursuance  of  the 
Solicitors'  Remuneration  Act  1881  (44  &  45  Vict, 
e.  44),  sched.  1,  part  1,  r.  11. 
Propei-ty  was  put  up  for  sale  by  auction  in  four 
lots,  subject  to  reserve  prices,  under  conditions  of 
sale  which  provided  (inter  alia)  that  the  respec- 
tive purchasers  should  pay  the  auctioneer  cer- 
tain specified  fees  in  respect  of  the  lots  purchased 
by  them.     Three  lots  only  were  sold,  the  reserve 
price  on  the  fourth  not   being  reached.     The 
vendors  were  mortgagees  selling  under  a  power 
of   sale;    and    their    solicitors    charged    them 
and  they  paid  scale  fees  for  deducing  title  in 
respect  of  the  three  lots  sold,  and  also  scale  fees  for 
conducting  the  sale  in  respect  of  the  four  lots. 
The   taxing   master  disauowed    the    scale  fees 
charged  for  conducting  the  sale  on  the  ground 
(inter  alia)  that  the  auctioneer's  commission  was 
paid  hy  the  client  unthin  the  meaning  of  rule  11, 
part  1,  schedule  1,  of  the  General  Order  in  pur- 
suance  of  the  Solicitors'  Remuneration  Act  1881. 
Held,  that,  to  enable  the  solicitors  to  charge  the 
scale  fees  for  conducting  the  sale,  it  was  not  neces- 
sary that  they  should  do  the  auctioneer's  work, 
provided  that  their  clients  did  not  pay  the  auc- 
tioneer's commission;  bul  that,  when   the  auc- 
tioneer's commission  was   thrown  on  the  pur- 
chasers by  the  conditions  of  sale,  the  burdm  of 
the  commission  fell  ultimately  on  the  vendors, 
and  was  paid  by  the  client  within  the  meaning 
of  the  rule  above  mentiotied  ;  and  therefore  the 
solicitors  could  not  charge  the  scale  fees  for  con- 
ducting the  sale.  ^ 
John  Cholditch  and  William  Bai-linp,  as  mort- 
gagees, put  up  for  sale  by  public  auction  property 
mortgaged  to  them  by  P.  Jones  and  C.  M.  Jones. 
The  property  was  offered  for  sale  in  four  lots,  the 
first  three  lots   comprising  real  estate,  and  the 
fourth  a  poli^  of  assurance  on  the  joint  lives  of 
P.  Jones  and  Cf.  M.  Jones,  payable  on  the  dropping 
of  the  first  life. 
One  of  the  conditions  of  sale  was  : 
The  respectire  parchasers  shall  pay  to  the  anctioneer 
his  fee  as  tmder : — Lots  1  and  2, 11. 1«.  each ;  lot  3, 51.  5«. ; 

lot  4,  31.  St. 

(a)  Beportad  b;  J.  Tbustbaii,  Eaq.,  Barrister-at-Law. 


The  auctioneer  received  the  bids  and  knocked 
down  the  lots  to  the  respective  purchasers  at  the  ' 
sale,  but  the  vendors'   solicitors,  Messrs.  James 
Wintle  and  Son,  did  all  the  rest  of  the  work  both 
before  and  after  the  sale  and  in  the  auction-room. 

Lot  1  sold  for  12i.  10«..  lot  2  for  SOJ.,  and  lot 
3  for  320Z. ;  but  lot  4  was  unsold,  as  the 
i-eserved  price,  507Z.  lOs.,  was  not  reached. 

The  several  purchases  were  completed,  and 
Messrs.  James  Wintle  and  Son  then  delivered  to, 
and  were  paid  by,  the  vendors,  a  bill  of  costs  mode 
up  as  follows : 

Four  minimnm  charges  for  oonducting  a  sale  by 
pnblio  anotion-rBee  the  N.B.  to  sohednle  1  to  part  1  of 
the  SoUoitors'  Bemnneration  Aot  1881,  201.;  Three 
minimum  charts  for  deducing'  title  and  completing  in 
respect  of  the  three  lots  sold.  111.  5s.;  plus  expenses, 
51.  8». ;  total,  361.  13«. 

The  vendors  afterwards  brought  foreclosure  pro- 
ceedings in  respect  of  lot  4,  and  the  usual  fore- 
closure order  nisi  was  made.  They  then  carried  in 
their  account,  which  included  the  361. 13s.  paid  for 
costs.  The  amount  was  referred  by  the  chief  clerk 
to  the  taxing  master,  who  disallowed  the  charge 
of  20Z.  on  the  grounds  that,  as  an  auctioneer  was 
employed,  the  solicitors  had  not  done  all  the  work 
covered  by  the  fee  for  conducting  the.  sale,  and 
that  the  auctioneer  was  indirectly  paid  by  the 
vendors;  and  stated  in  his  answers  that  he  was 
"  of  opinion  that  71.  7s.  paid  to  the  auctioneer  by 
the  purchasers  was  a  commission  within  the 
meaning  of  rule  11,  and  was  in  effect  paid  by  the 
client  [the  vendors],  for  it  would  be  taken  into 
account  by  the  purchaser  when  bidding,  and 
would  pro  tanto  reduce  the  purchase  money,  and 
so  come  out  of  the  clients'  [the  vendors']  pocket." 
He  however,  in  lieu  of  the  charge  of  201.  for  oon- 
ducting the  sale,  allowed  32.  38.  for  the  work  done 
by  the  solicitors  in  connection  with  the  sale. 

This  was  a  summons  taken  out  by  the  vendors 
for  review  of  the  taxation.  The  summons  was 
served  on  P.  Jones  and  C.  M.  Jones,  but  they  did 
not  appear. 

Rule  11  of  schedule  1,  part  1,  of  the  Oeneral 
Order  made  in  pursuance  of  the  Solicitors' 
Remuneration  Act  1881,  provides  : 

The  scale  for  oonducting  a  sale  by  auction  shall  apply 
only  in  cases  where  no  commission  is  paid  by  the  client 
to  an  anctioneer. 

R.  F.  Norton  for  the  summons. — The  vendors' 
solicitors  are  entitled  to  the  scale  fee  for  con- 
ducting the  sale  by  auction.  They  did  all  the 
work  both  before  and  after  the  sale  and  in  the 
auction-room,  except  take  the  bids  and  knock 
down  the  lota  to  the  purchasers.  If  the  taxing 
master  is  right  in  his  first  reason,  viz.,  that  the 
scale  fee  is  never  payable  when  an  auctioneer  is 
employed,  the  scale  is  useless,  as  a  solicitor,  not 
being  a  licensed  auctioneer,  cannot  act  as  such. 
The  vendors  did  not  pay  the  auctioneer's  fee, 
which  was  paid  by  the  several  purchasers  accord- 
ing to  the  conditions  of  sale,  which  are  common 
conditions  in  the  West  of  England.  I  admit  that, 
if  the  auctioneer's  fee  had  been  paid  by  the 
vendors,  the  solicitors  would  not  be  entitled  to 
the  scale  fee : 

Drielama  v.  Manifold,  71  L.  T.  Eep.  62;  (1894) 

3  Ch.  100. 

But   in  this  case   the  fee  is  not   paid  by  the 

vendors   at  all.    At  any  rate,  as  regards  lot  4^ 

the  vendors  have  not  paid  the  auctioneer  any  fee. 
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He  has,  in  fact,  been  paid  bj  no  one,  as  the  fees 
he  received  were  specifically  paid  ia  respect  qf 
the  thi-ee  lots  sold,  so  that  the  scale  fee  ought  to 
be  allowed  in  respect  of  lot  4.  With  respect 
to  the  costs  of  the  summons,  the  vendors,  as 
mortgagees,  ought  to  be  allowed  to  add  the  costs 
to  their  security  even  if  they  do  not  succeed,  for 
the  taxing  master  states  that  the  case  is  an  im- 
portant one,  and  the  mortgagees  had  a  right  to 
obtain  the  opinion  of  the  coni-t  on  the  point : 

Re  Watts;  Smithy.  Waltt,  48  L.  T.  Eep.  167 ;  22 
Ch.  Bit.  5 ; 

Bird  T.  ir«nn,  54  L.  T.  Bep.  9S3 ;  33  Gh.  Div.  215 ; 

Stotie  T.  Lickori$h,  64  L.  T.  Bep.  79  ;  (1891)  2  Ch. 
363. 
Nov.  18. — NoBTH,  J.  delivered  the  following 
written  judgment : — The  question  in  this  case  is 
■aa  to  the  proper  charge  to  be  made  by  solicitors 
on  a  sale  by  mortgagees  under  a  power  of  sale. 
The  mortgaged  property  was  put  up  to  auction 
in  four  lots.  Lots  1,  2,  and  3  were  sold  to  diffe- 
rent purchasers  :  lot  1  for  121.  lOs. ;  lot  2  for  80Z. ; 
and  lot  3  for  320Z. ;  and  these  sales  were  subse- 
quently completed.  liOt  4  was  not  sold,  as  the 
resei-ve  price  of  5071. 10«.  was  not  reached.  It  is 
the  subject  of  foreclosure  proceedings.  For  their 
services  the  solicitors  claimed  312.  5«.  as  scale 
fees  made  up  as  follows :  They  charged  a  fee 
for  conducting  the  sale  for  each  lot  sold.  As  the 
scale  percental  on  the  purchase  money  of  each 
separate  lot  was  less  than  52.,  they  claimed  the 
minimum  charge  of  52.  for  each  lot ;  and  as  the 
scale  percentage  of  lOs.  per  1002.  on  the  reserved 
price  of  lot  4  came  to  22.  I5«.  only,  they  claimed 
the  minimum  charge  of  52.  for  that  lot  also, 
making  202.  for  conducting  fees.  They  also 
charged,  under  rule  8,  for  deducing  title  to  the 
three  lots  sold  the  sams  of  32.,  32.,  and  52.  re- 
spectively, thus  claiming  82.  as  the  solicitors' 
scale  fees  on  lot  1,  the  entire  purchase  money  of 
which  was  122.  10«.,  a  sufficiently  startling 
'demand.  The  taxing  master  allowed  the  112.  5s. 
for  dedncing  title,  and  no  objection  is  made  to 
that.  He  disallowed  the  202.  for  conducting 
fees,  holding  that  the  scale  did  not  apply ;  but  he 
allowed  three  guineas  to  the  solicitors  as  ^quantum 
meruit  for  their  work.  That  this  is  sufficient  in 
itself  is  not  disputed,  in  case  the  scale  fee  is  not 
exigible.  Even  if  the  scale  fees  did  apply,  the 
-charge  of  202.  for  conducting  fees  is  most  exces- 
sive. The  proper  mode  of  ascertaining  the  oon- 
-dncting  fee  would  have  been  to  add  together  the 
purchase  moneys  of  the  three  lots  sold,  making 
4122. 10s.,  the  scale  percentage  on  which  would, 
having  regard  to  rule  7,  have  been  42.  lOs.,  and  to 
add  also  the  scale  percentage  of  22.  158.  on  the 
reserved  price  of  the  unsold  lot.  This  would  have 
brought  the  conducting  fee  up  to  72.  6s.  instead 
of  2Ui.,  and  as  that  sum  is  more  than  52.  no 
question  as  to  a  minimum  charge  could  have 
arisen.  To  treat  the  sale  of  each  lot  as  a 
separate  sale  and  charge  a  separate  minimum 
fee  in  each  case  was  wholly  unjustifiAble.  It 
was  not  authorised  by  the  rules,  and  was 
in  direct  opposition  to  the  decision  of  the 
Queen's  Bench  in  Be  The  Onward  Building 
Society  (68  L.  T.  Bep.  443;  (1893)  1  Q.  B.  16.) 
The  material  facts  which  have  to  be  added  are 
very  few.  The  vendor's  solicitors  desired  to  be 
raid  the  full  scale  charge  for  conducting  the  sale. 
They  could  do  and  did  much  of  the  work ;  but, 
418  they  were  not  licensed  auctioneers,  they  could 


not  conduct  the  sale  in  the  sale-room ;  and  had 
to  employ  an  auctioneer  for  that  purpose,  who,  of 
course,  had  to  be  paid.  The  solicitors  wished  to 
avoid  paying  him  commission  out  of  their  own 
pockets.  They  could  not  claim  it  against  their 
clients,  if  they  were  to  be  paid  by  scale.  They 
accordingly  adopted  what  seemed  to  them  the 
ingenious  device  of  throwing  it  on  the  purchasers, 
and  inserted  as  a  special  condition  of  sale  :  ''The 
respective  purchasers  shall  pay  to  the  auctioneer 
his  fees,  as  under :  Lots  1  and  2, 12.  Is.  each ;  lot  3, 
52.  5g. ;  lot  4,  32.  38.,"  thus  escaping,  as  they 
thought,  the  necessity  of  paying  the  auctioneer 
his  ten  guineas,  and  appropriating  the  whole  scale 
fee.  Of  course^  they  were  not  bound  to  pay  the 
auctioneer  unless  they  liked;  they  might  have 
left  the  clients  to  pay  the  auctioneer's  commission 
in  the  usual  way ;  but  then  they  could  have  only 
charged  for  the  work  they  did,  and  would  not 
have  had  the  scale  fee.  The  taxing  master 
i-efosed  to  allow  the  conducting  fee  upon  two 
distinct  grounds.  The  first  was,  that  it  was  well 
settled  by  Be  Laeey  and  Son  (49  L.  T.  Bep.  755 ; 
25  Oh.  Div.  301) ;  Be  WiltM  (63  L.  T.  Bep.  406; 
29  Ch.  Div.  790) ;  and  other  cases,  that  a  solici- 
tor can  only  be  paid  the  scale  charge  for  conduct- 
ing the  sale  when  he  does  all  the  work;  that, 
according  to  Lindley,  L.J.  in  Drielsma  v.  Mani- 
fold {ubi  sup.),  "one  of  the  important  parts  of 
conducting  a  sale  by  auction  is  taking  the  bidding 
and  conducting  what  goes  on  in  the  auction- 
room  "  ;  that  this  was  not  aad  could  not  be  done 
by- the  solicitors ;  and  that  they  could  not  there- 
fore be  paid  by  scale.  I  do  not  agree  with  this 
conclusion.  I  think  that  a  solicitor  can  properly 
be  said  to  do  all  the  work  within  the  rule  and 
cases  referred  to,  if  he  does  it  either  himself  or 
by  proper  agents  whom  he  employs  for  the  pur- 
pose ;  whether  such  agents  are  his  own  clerks  or 
other  persons  retained  for  the  occasion.  The  use 
of  the  words  "  by  the  client "  in  that  portion  of 
rule  11  which  provides  that  "  the  scale  for  con- 
ducting a  sale  by  auction  shall  apply  only  in  cases 
where  no  commission  is  paid  by  the  client  to  an 
auctioneer  "  seems  to  me  to  recognise  the  applic- 
ability of  the  rule  to  a  case  where  commission  is 
paid  to  the  auctioneer,  so  long  as  it  is  not  paid 
by  the  client.  In  Be  Wilson  (ubi  sup.)  Cotton, 
L.J.  says :  "  The  property  may  have  been  in 
such  a  state  that  the  solicitor  could  not  alone 
do  all  things  that  were  necessary  for  the  sale ;  but 
in  such  a  case,  if  he  claims  the  ac{va2orem  remune- 
ration he  must  get  them  done  br  a  person  paid 
by  himself."  The  cases  of  Be  Fa'tdktier  (57  L.  T. 
Bep.  342;  36  Gh.  Div.  566),  Be  Peace  and  EUia 
(57  L.  T.  Bep.  753),  and  JDrielsma  v.  ilanifoH 
(ubi  sup.),  and  many  others,  all  point  out  that,  even 
when  an  auctioneer  is  employed  there  is  no  objec- 
tion to  the  solicitor  being  paid  by  scale  if  he 
pays  the  auctioneer's  charges  out  of  his  own 
pocket  so  that  they  do  not  fall  upon  th  3  client. 
If  the  view  of  the  taxing  master  were  correct,  I 
do  not  see  how  any  solicitor,  acting  for  a  vendor 
selling  by  auction,  could  ever  be  paid  by  scale  at 
all  unless  he  was  himself  also  a  licensed  auctio- 
neer. The  second  ground  taken  by  the  taxing 
master  was,  that  the  scale  could  not  be  resorted  to 
in  the  present  case  because  the  autioneer's  com- 
mission is  paid  by  the  clients.  That  is  a  question 
of  fact,  and  I  agree  with  the  taxing  master.  No 
doubt  the  clients  are  not  charged  directly  with 
such  commission.    The  auctioneer  is  not  their 
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creditor  for  the  amount.  But,  in  my  opinion,  if 
the  burden  of  such  commission  falls  ultimately 
on  the  clients — ^if  it  is  not  provided  for  by  the 
solicitor  out  of  the  scale  fee,  but  comes  even 
indiractly  upon  the  clients,  and  has  thus  to 
be  borae  by  them  —  it  is  paid  by  the  client 
within  the  meaning  of  the  rule.  If  on  a  sale 
by  a  vendor  in  lots  it  was  arranged  that  the 
auctioneer  should  be  allowed  to  take  a  con- 
veyance of  one  of  the  lots  at  a  nominal  price 
instead  of  charging  a  commission  for  his  services, 
could  it  be  said  that  the  scale  applied,  although 
the  solicitors  had  not  paid  the  auctioneer  and  the 
purchase  money  had  been  reduced  by  the  amount 
of  the  auctioneer's  remuneration  ?  I  think  such  a 
case  would  clearly  fall  within  rule  11.  If  the 
scale  is  to  be  applied  the  solicitor  must  himself  do, 
or  pay  for  the  doing  of  the  work  covered  by  the 
scale  chai-ge ;  and  the  client  must  not  be  charged 
directly  or  indirectly  with  any  part  of  such 
expense.  In  Be  Wilioti  {uhi  sup.)  Cotton,  L.J. 
says  :  '*  The  Act  and  Rules  were  not  intended  to 
give  the  solicitor  remuneration  according  to  scale 
where  he  does  not  do  the  whole  of  the  work  for 
which  remuneration  is  provided,  but  somebody  else 
does,  and  is  paid  by  the  client  for,  part  of  the 
work."  In  Drielsma  v.  Manifold  {lAi  8up.)  Lindley, 
L.J.  says :  "  The  real  object  of  rule  11  is  not  to 
draw  a  distinction  between  a  charge  and  com- 
mission, but  to  draw  a  distinction  between  what 
is  to  fall  on  the  client  and  what  is  not."  Again, 
Lord  Davey  says :  "  The  substance  of  the  rule 
appears  to  me  to  be  this,  that  the  scale  fee  to  the 
solicitor  is  intended  to  include  all  the  expenses  of 
conducting  the  sale,  including  the  auctioneer's 
commission;  understanding  by  the  auctioneer's 
commission  the  remuneration  which  is  paid  to  the 
auctioneer,  whether  for  merely  taking  the  bids  or 
for  doing  the  work  as  well."  Lopes,  L.J.  also 
pointed  out  that,  unless  the  solicitor  receiving  the 
scale  fee  pays  the  auctioneer's  remuneration,  the 
client  has  to  pay  it  twice  over,  as  that  remunera- 
tion is  one  of  the  expenses  intended  to  be  covered 
by  the  scale  fee.  It  is  bwond  all  question  that, 
even  if  the  auctioneer's  fee  is  paid  in  the  first 
instance  by  the  purchaser,  it  does  ultimately  fall 
on  the  vendor,  because  the  purchase  money  is 
diminished  by  a  corresponding  amount.  If  the 
whole  sum  a  purchaser  pays  does  not  go  to  the 
vendor, but  pai-tof  it  has  to  go  to  someother  person, 
itis  obvious  that  what  the  vendor  receives  issomuch 
less.  If  a  purchaser  buys  an  equity  of  redemption 
the  purchase  money  he  would  have  paid  for  the  pro- 
perty, if  unincumbered,  is  reduced  by  the  amount 
of  the  mortgage  upon  it.  A  purchaser  who  is 
willing  te  pay  a  vendor  WOOL  for  a  piece  of  land, 
if  freehold,  will  only  pay  him  900i.  if  the  land  is 
copyhold,  and  the  fines  and  fees  of  the  lord 
amount  to  1002.  Lot  1  in  the  present  case  affords 
a  good  illustration.    It  was  sold  for  121.  10s.,  the 

Purchaser  paying  the  auctioneers  a  fee  of  11.  Is. 
an  anyone  doubt  that  the  purchase  money  would 
have  been  more  if  no  fee  had  been  payable  by  the 
purchaser  to  the  auctioneer  ?  Let  me  put  it  in 
another  way :  A  fee  of  11.  Is.  on  a  purchase  for 
121.  10s.  is  equal  to  a  commission  of  eight  guineas 
per  lOOL  Can  it  be  doubted  that  a  condition  on 
a  sale  that  each  purchaser  should,  in  addition  to 
his  purchase  money,  pay  to  the  auctioneer  a  com- 
mission at  the  rate  of  eight  guineas  for  each  1001. 
would  materially  diminish  the  price  he  would 
have  been  willing  to  give  if  there  had  been  no 


sach  condition  ? '  and  so  as  to  the  other  lots, 
though  the  proportion  of  the  auctioneer's  com- 
mission to  the  pm-chase  money  is  much  smaller. 
A  purchajser  does  consider  what  the  purchase 
would  coat  him,  and  regulates  his  biddings  accord- 
ingly. For  these  reasons  it  is,  in  my  opinion, 
quite  clear  that  a  vendor's  solicitor  on  a  sale  hj 
auction  who  does  not  himself  do  the  auctioneer  s 
work,  or  pay  the  fees  of  the  person  who  does  it, 
cannot  charge  the  scale  fee  for  conducting.  To 
justify  such  a  charge  the  auctioneer's  commisBion 
must  not  be  paid  by  the  client,  either  in  meal  or 
in  malt ;  the  burden  of  it  must  not  fall  upon  him, 
either  directly  or  indirectly.  I  have  gone  fully 
into  the  matter  because  the  taxing  master  says 
that  such  cases  as  the  present  are  not  uncommon. 
They  appear  to  me  to  fall  within  the  letter  as  well 
as  the  spirit  of  rule  11,  which  cannot  be  evaded 
or  reduced  to  a  dead  letter  by  the  trick  of  insert- 
ing a  condition  of  sale  throwing  the  auctioneer's 
remuneration  upon  the  purchaser.  Where  that 
is  done  the  scale  fee  cannot  be  charged.  As  no 
one  appears  on  the  other  side  the  summons  will  be 
dismissed  without  costs.  The  applicants  most 
pay  their  own  costs,  which  must  not  be  added  to 
their  security. 

Solicitors:  Field,  Boscoe,  and  Co.,  for  Jamti 
Wintle  and  Son,  Newnham,  Gloucestershire. 


Nm).  2  and  9. 

(Before  Stiblino,  J.) 

Miller  v.  Collins,  (a) 

Married  woman — Interest  in  land — BeversioHary 
interest  in  settled  property  invested  on  mortgage 
of  real  estate — Fines  and  Becoveries  Act  {3  &  ■i 
Will.  4,  c.  74),  s.  77. 

By  a  settlement  dated  Oct.  31, 1855,  certain  real 
estate  was  conveyed  to  trustees  upon  trtut  for 
W.  C.  C.  for  life,  and  after  his  death  upon  trust 
for  E.  C,  his  wife,  for  life  or  widowhood,  vnth 
remainders  over,  with  power  to  the  trustee  to  uU 
the  property  and  invest  the  proceeds  of  sale  upon 
mortgage  of  freehold,  copyhold,  and  leasehold 
premises,  hut  no  power  to  invest  in  land  was 
given.  On  the  21st  July  1869  the  trust  properly 
consisted, and  still  consisted,of  llOOl.  invesUdon 
mortgage  securities.  By  a  deed  of  that,  date 
W.  G.  C.  and  E.  C.  purported  to  assign  to  E.  H. 
all  their  right  ana  interest  in  the  dividends, 
income,  and  produce  arising  from,  the  trust  fund, 
the  deed  being  acknowledged  by  E.  C.  undir  the 
Fines  and  Becoveries  Act  1833. 

Held,  by  Stirling,  J.  (following  the  decisions  of 
Chitty.  J.  in  Ee  Newton's  Trusts,  23  Ch.  Din. 
181,  supported  to  some  extent  by  that  of  Pearson, 
J.  in  Re  Watts ;  Comford  v.  EUiott,  51  L.  T. 
Bep.  85 ;  27  Ch.  Div.  318,  reported  on  oppeoJ  o» 
certain  points  at  53  L.  T.  Bep.  426 ;  29  Ch.  Div. 
947,  and  notwithstanding  the  possible  doubts 
cast  upon  these  decisions  of  courts  of  first 
instance  by  the  judgments  of  the  Court  of  Appeal 
in  Re  Watts ,-  Cornford  v.  Elliot  (ubi  sup.),  that 
the  interest  of  E.  C.  in  the  trust  fund  was  not  an 
interest  in  land  but  in  personalty,  and  the  deed 
of  the  21st  July  1869  did  not  effectually  pas* 
such  interest. 

Action  by  purchaser  claiming  return  of  money 

(a)  Beported  by  i.  Sandseson,  Eeq.,  Burister-at-lAV. 
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paid  as  deposit  on  the  ground  that  the  vendor 
had  not  shown  a  good  title. 

Bt  an  agreement  in  writing  dated  the  7th  July 
1894,  and  made  between  the  defendant  of  the 
one  part  and  the  plaintiff  of  the  other  part,  the 
defendant  agreed  to  sell  and  the  plaintiff  agreed 
to  purchase  the  life  interest  of  £mma  Clayton, 
the  widow  of  William  Charles  Clayton,  deter- 
minable on  her  re-marriage  in  a  sum  of  1100!., 
the  proceeds  of  real  estate  compi'ised  in  an  inden- 
ture of  settlement  dated  the  31st  Oct.  1855,  and 
invested  in  real  securities  for  the  sum  of  210Z., 
of  which  21!.  was  to  be  paid  as  a  deposit. 

On  the  date  of  this  agreement  217.  was  paid  by 
the  plaintiff  to  the  defendant  as  such  deposit  and 
in  part  payment  of  the  purchase  money. 

From  the  abstract  of  title  delivered  by  the 
defendant  to  the  plaintiff,  it  appeared  that  by  an 
indentm-e  dated  tlie  Slst  Oct.  1855,  and  made 
between  W.  C.  Clayton  of  the  one  part  and  B.  A. 
Dufty  of  the  other  part,  cei-tain  real  estate  was 
conveyed  unto  and  to  the  use  of  B.  A.  Dufty  and 
his  heirs  upon  trust  to  pay  the  rents  thereof  to 
W.  C.  Clayton  for  life,  and  after  his  death  upon 
trust  for  £mma  Clayton  during  her  life  or 
widowhood  with  remainders  over.  And  it  was 
thereby  declai-ed  that  it  should  be  lawful  for 
B.  A.  Dufty  to  sell  the  said  premises  and  to 
invest  the  moneys  produced  by  any  such  sale  in 
any  of  the  public  stocks  or  upon  mortgages  of 
freehold,  copyhold,  or  leasehold  premises.  The 
settlement  did  not  authoiise  the  proceeds  of 
sale  to  be  invested  in  the  purchase  of  land. 

Prior  to  the  2l8t  July  1869,  the  said  B.  A. 
Dufty,  in  pursuance  of  the  power  contained  in 
the  indenture  of  settlement,  sold  the  whole  of 
the  real  estate  comprised  therein,  and  on  the  2lBt 
July  1869  the  whole  of  the  trust  funds  consisted 
and  were  still  consisting  of  the  sum  of  11002. 
invested  on  mortgage  securities. 

By  an  indenture  dated  the  21st  July  1869,  and 
made  between  John  Preston,  the  mortgagee  of 
the  life  interest  of  W.  C.  Clayton,  of  the  first 
part,  W.  C.  Clayton  and  Emma  Clayton  of  the 
second  part,  and  Edward  Hardy  of  the  third  part, 
the  said  W.  C.  Clayton  and  Emma  Clayton  pur- 
ported to  assign  to  Edward  Hardy  all  the  right 
and  interest  of  them  respectively  in  and  to  the 
dividends,  interest,  or  annual  produce  arising 
from  the  said  trust  fund  of  11002.  This  inden- 
ture was  duly  acknowledged  by  Emma  Clayton 
under  the  Fines  and  Becoveriea  Act  1833.  The 
defendant  derived  his  title  from  Edward  Hardy. 

The  plaintiff  objected  to  the  title  shown  by  the 
defendant  on  the  ground  that  the  indenture  of  the 
2l8t  July  1869  was  invalid  and  ineffectual  to  pass 
the  reversionary  life  interest  of  the  said  Emma 
Clayton  in  the  said  mortgage  moneys,  inasmuch 
as  the  settlement  under  wnich  she  claimed  such 
life  interest  was  made  prior  to  the  date  of  the 
commencement  of  Malins'  Act. 

The  defendant  maintained  that  Mrs.  Clayton's 
interest  was  an  interest  in  land  within  the 
meaning  of  sect.  77  of  the  Fines  and  Becoveries 
Act,  and  that  the  assiniment,  having  been 
acknowledged  under  that  Act,  was  valid. 

This  was  an  action  by  the  purchaser  claiming 
the  return  of  the  deposit  money  paid  by  him  on 
the  ground  that  the  vendor  had  not  shown  a  good 
title. 

Graham  Hoitingt,  Q.C.  and  T.  Douglas  for  the 
purchaser. — Malins'  Act  came  into  operation  on 


the  let  Jan.  1858.  So  that  it  is  inapplicable  to 
the  present  case,  the  settlement  under  which  Mrs. 
Clayton  derived  title  being  prior  to  that  date : 

Re  Elcomi  Laybom  v.  Groi-er  Wright,  70  L.  T. 
Itop.  54 ;  (1894)  1  Ch.  303. 
The  first  question  is,  whether  the  married  woman 
could  assign  under  sect.  77  of  the  Vinm  and 
Becoveries  Act.  Briggt  v.  Chamberlain  (21  L.  T. 
Bep.  O.  S.  218;  11  Ha.  69;  18  Jur.  56)  decided 
that  where  there  was  a  trust  for  sale  and  the  land 
remained  unsold,  the  interest  of  the  married  woman 
in  such  real  estate  was  an  interest  in  land,  but  it 
does  not  decide  that  where  a  sale  has  taken  place 
the  conversion  is  not  complete.  Any  dealing  with 
the  property  after  sale  must  be  made  upon  the 
footing  of  the  state  in  which  it  is : 

Jtt  Newton't  Tnutt,  23  Ch.  Div.  181. 

The  trustees  of  a  wiU,  a  tenant  for  life,  and  a 
wife  with  a  reversionary  interest  in  one-third 
of  the  testator's  residuary  estate,  and  her  husband 
and  a  person  entitled  to  a  reversionary  interest  in 
another  third  assigned  two  mortgage  debts  form- 
ing part  of  the  residuary  estate,  but  the  adminis- 
trator of  the  x>erson  entitled  to  the  reversionary 
interest  in  the  remaining  third  was  not  a  party. 
It  was  held  that  the  wife  s  share  of  the  two  mort- 
gage debts  did  not  pass.  The  argument  in  favour 
of  the  validity  of  the  assignment  by  a  married 
woman  in  Titer  v.  Turner  (25  L.  T.  Bep.  O.  S. 
252 ;  20  Beav.  560)  puts  the  matter  no  higher 
than  this,  that  so  long  as  the  land  was  unsold  the 
Fines  and  Becoveries  Act  applied.  The  exact 
point  which  occurs  in  the  present  case  was 
decided  in  Be  Algeo  (Ir.  Bep.  2  Eq.  485).  This 
was  a  decision  on  the  Irish  Fines  and  Becoveriea 
Act,  but  the  provision  is  identical  with  that  of 
the  English  Act  (3  &  4  Will.  4,  c.  74,  s.  77),  and  is 
on  the  general  principle  in  oar  favour.  We  sub- 
mit that  it  is  plain,  both  on  principle  and  upon 
these  authorities  that  directly  the  property  was 
sold  under  the  power  Mrs.  Clayton  from  that  time 
could  not  deal  with  her  reversionary  interest  in 
the  money  fund.  In  Re  Newton's  Trusts  Chitty,  J. 
said  (at  p.  185) :  "  The  case  is  not  within  the  77th 
section,  Isecanse  one  of  the  persona  interested  in 
the  mortgage  debt  is  not  a  party  to  the  deed.  It, 
therefore,  in  my  opinion,  failed  to  operate  as  an 
effectual  mortgage  of  the  share  of  Sarah  Todd 
or  of  the  share  which  she  took  as  one  of  the  next 
of  kin  in  these  two  mortgages." 

WiUis  Bund  for  the  vendor. — We  have  made 
out  a  good  title.  Briggs  v.  Chamberlain  shows 
that  so  long  as  the  property  remains  unsold  by 
the  trustees  a  married  woman  can  dispose  of  her 
interest  notwithstanding  the  trustees  power  of 
sale.  The  married  woman's  interest  in  the  pre- 
sent case  could  have  been  passed  by  a  fine  and 
recovery  before  the  statute  3  &  4  Will.  4,  o.  74 : 
May  V.  Roper,  4  Sim.  860. 

The  Irish  case  of  Be  Algeo  is  merely  a  decision 
on  the  Irish  Fines  and  Biecoveries  Act  and  is  not 
binding.  The  case  before  Chitty,  J .  {Be  Newton's 
Trusts)  is  in  my  favour,  as  it  recognises  that 
Williams  v.  Cooke  was  rightly  decided.  The 
question  is,  whether  Mrs.  Clayton  could  deal  with 
her  life  interest.  The  case  here  is  similar  to- 
Williams  v.  Cooke  (8  L.  T.  Bep.  145 ;  4  Giff.  343) 
where  the  married  woman  was  absolutely  entitled 
to  the  debt  secured  by  equitable  mortgage.  Mrs. 
Clayton  had  an  interest  in  the  interest  and  annual 
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produce  arising  from  the  trust  funds  invested  on 
mortgage  of  real  estate.  That  waa  an  estate  in 
lands  within  the  meaning  of  sect.  77  of  the  Fines 
and  Recoveries  Act  18.33.  These  sums  being 
invested  on  mortgage  and  she  having  an  equit- 
able interest  in  them  she  could  pass  that  equit- 
able interest  under  the  Fines  and  Recoveries  Act. 
If  she  had  tried  to  sell  without  her  husband  it 
•would  probably  have  come  within  Re  Newton's 
Trusts ;  but  she  and  her  husband  joined  to  sell 
ber  interest.  It  would  be  a  very  striking  con- 
.  struction  to  put  on  the  section  to  say  that  so  long 
as  the  trust  fund  remains  invested  on  mortgage 
she  ^cannot  deal  with  her  interest  in  it,  and  as 
soon  as  the  necessary  steps  are  taken  for  enforc- 
ing the  mortgage  she  can.  The  object  of  Malins' 
Act  and  of  tne  Fines  and  Recoveries  Act  was  to 
.give  greater  latitude  to  mairied  women  in  dealing 
with  their  property ;  not  to  tie  up  pivperty  in  the 
way  it  is  now  desired  to  tie  it  up. 

Hattings  in  reply. — No  authority  has  been 
cited  which  is  against  our  first  point.  Mr.  Willis 
Bimd  is  compefled  to  say  tliat  there  is  nothing  in 
the  judgment  of  Stuart,  V.O.  in  WiUiams  v.  Cooke 
to  show  that  the  Vice- Chancellor  i-elies  upon  the 
absolute  interest.  What  the  Vice-Chancellor 
stated  was  that  the  lady  was  the  owner  of  the 
debt,  and  on  marriage  her  husband  had  acquired 
the  property  in  it.  As  to  Williams  v.  Coohe — 
here  Mrs.  Clayton  had  only  a  reversionary  life 
interest.  In  Williams  v.  Coolie  the  married 
woman  was  entitled  to  a  reversionaiy  share  in 
the  corpus  of  the  property.  It  is  said  that  that 
makes  a  distinction  between  that  case  and  this, 
but  there  does  not  appear  to  be  any  distinction 
for  this  purpose.  It  was  further  suggested  that  If 
the  trustee  had  foreclosed  the  mortgage,  the 
mortga^^  security  would  have  become  land. 
Chitty,  J.  deals  with  that  argument  in  Re  New- 
ton's Trusts,  and  says :  "  It  is  said  ...  at  the 
date  of  the  deed,  Sarah  Todd  as  being  entitled  to 
a  share  in  the  mortgage  debts  '  might  have '  on 
default  in  payment  of  the  mortgage  debts  an  estate 
or  interest  in  the  land  on  which  they  were  secured; 
but  that  is  not  the  true  construction  of  the 
section.  The  section  refers  to  the  actual  state  of 
things  at  the  time  the  deed  is  executed  by  the 
married  woman."  [Stirling,  J. — I  do  not  at 
present  see  any  distinction  between  this  case  and 
Re  Newton's  Trusts,  but  I  should  like  to  look  a 
little  more  closely  into  the  cases,  for  they  seem  to 
disclose  anomalies.] 

Cur.  adv.  vuli. 

Nov.  9. — Stiblinq,  J.  gave  judgment,  and  atter 
stating  the  facts  of  the  case,  continued: — The 
question  is  whether  Mrs.  Clavton,  being  a  married 
woman,  oould  by  the  deed  of  the  2l8t.  July  1869 
convey  her  interest.  Now,  it  was  common  ground 
that,  inasmuch  as  the  deed  of  the  31st  Oct.  1855 
was  executed  before  the  period  fixed  for  the 
commencement  of  the  operation  of  Malins'  Act 
that  Act  has  no  application.  What  was  said 
on  behalf  of  the  purchaser  is  that  the  interest 
of  Mrs.'  Clayton  was  an  interest  in  real  estate, 
and  that  she  was  entitled  to  dispose  of  it  under 
the  provisions  of  the  Fines  and  Recoveries  Act. 
Sect.  77  of  the  Fines  and  Recoveries  Act  says 
that  "It  shall  be  lawful' for  every  married  woman 
in  every  case  except  that  of  being  tenant  in  tail,  for 
which  provision  is  already  made  by  this  Act,  by 
deed  to  dispose  of  lands  of  any  tenure  and  money 


subject  to  be  invested  in  the  purchase  of  lands,  and 
also  to  dispose  of,  release,  surrender,  or  extinguish 
any  estate  which  she  alone,  or  she  and  her 
hi^band  in  her  right,  may  have  in  any  lands  of 
an^  tenure."  By  the  definition  clause,  sect.  1, 
it  is  provided  wiat  "  The  word  '  estate  '  shall 
extend  to  any  estate  in  equity  as  well  as  at  law,  and 
shall  also  extend  to  any  interest,  charge,  lien,  or 
incumbrance,  in,  upon,  or  affecting  lands  eitiier 
at  law  or  in  equity.  Now,  upon  the  meaning  of 
that  clause  decisions  have  already  been  given,  and 
they  appear  to  me  to  lay  down  this  rule,  that  in 
ascertaining  whether  or  not  the  interest  purported 
to  be  conveyed  or  disposed  of  by  a  deed  acKnow- 
ledged  by  a  married  woman  is  or  is  not  an  inte- 
rest in  real  estate,  the  critical  moment  to  be 
considered  is  the  execution  of  the  deed,  ajid  you 
are  to  ascertain  whether  at  the  time  of  the  execu- 
tion of  that  deed  the  married  woman  was  or  was 
not  in  fact  entitled  to  a  life  interest  in  real  estate. 
If  she  was  so  entitled,  then  the  provisions  of  the 
Act  would  enable  her  to  deal  with  it.  If  she  was 
not  so  entitled  then  the  provisions  of  the  Act  do 
not  apply.  No  clearer  and  better  illustration  of 
the  rule  cited  can  be  found  than  that  contained 
in  the  decision  of  the  Court  of  Appeal  in  Re 
Durrani  and  Stoner  (or  Stainer)  (45  L.  T.  Bep. 
363 ;  18  Ch.  Div.  106).  There  the  trustees  of  a 
personalty  settlement  had  in  breach  of  their 
trust  invested  part  of  the  trust  fund  which  was 
pure  personalty  in  the  purchase  of  land,  an'd  two 
married  ladies  were  entitled  to  reversionary  inte- 
rests in  that  fund.  By  a  deed  which  was  acknow- 
ledged by  these  ladies  the  persons  interested  in 
the  fund  conveyed  the  real  estate  in  which  the 
trust  funds  had  been  invested,  and  it  was  held  that, 
although  a  breach  of  trust  had  been  committed, 
and  although  in  accordance  with  the  provisions 
of  the  trusts  of  the  settlement  the  fund  ought  to 
have  been  invested  in  pure  personalty,  stul  the 
married  ladies  were  at  the  date  of  the  deed 
entitled  de  facto  to  an  interest  in  land,  and  that 
therefore  they  had  power  to  convey  that  estate. 
The  late  Master  of  the  Rolls  says:  "The 
daughters  could  by  acknowledged  deed  dispose  of 
whatever  interest  they  had  in  the  house;  the 
terms  of  the  Fines  and  Recoveries  Act  (3  &  4 
Will.  4,  c.  74,  s.  77),  having  regard  to  the  fact 
that  the  definition  of  '  estate '  in  the  interprets^ 
tion  clause  being  of  the  widest  possible  descrip- 
tion. What  is  there  to  prevent  the  daughters 
from  so  disposing  of  their  interests  ?  There  is  no 
stipulation  in  the  settlement  disabling  them  from 
di&posing  of  their  reveversionary  interests  in  the 
settied  fund.  Their  inability  to  do  so  arose  oiily 
from  the  rules  of  law,  not  from  contract,  and  this 
legal  disability  did  not  exist  as  to  their  interest 
in  the  land  purchased."  Accordingly  it  has  been 
held  in  a  series  of  cases  (Briggs  v.  Chamberlain, 
11  Hare,  69  ;  and  Tuer  v.  Turner.  20  Beav.  560  ;  and 
ReJakeman's  Trusts,  23  Ch.  Div.  344;  52  L.  J. 
363,  Ch.)  that  a  married  woman  can  convey  her 
interest  in  real  estate  which  is  vested  in  trustees 
upon  trust  for  sale  so  long  as  a  sale  has  not  been 
made  and  the  trust  fund  remains  in  the  shape  of 
real  estate.  That  I  take  to  be  well-established 
law,  although  in  an  early  ease  of  Hobby  v.  Collins 
(17  L.  T.  Rep.  O.  S.  2;  4  De  6.  &  Sm.  289) 
Knight  Bruce,  V.C.  expressed  a  different  opinion, 
which,  however,  has  not  been  followed  in  subse- 
quent cases.  On  the  other  hand,  it  has  been  decided 
in  the  case  of  Be  Algeo  before  the  Master  of  the 
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Bolls  in  Ireland  (Ir.  Rep.  2  Bq.  485)  that,  whei-e 
lands  are  vested  in  trustees  for  sale  and  after  a  sale 
has  taken  place  and  the  proceeda  of  sale  have  been 
invested  in  what  I  may  term  for  this  purpose 
pure  personalty,  as,  for  example,  consols,  then  the 
married  woman  has  ceased  to  have  an  interest  in 
real  estate  within  the  meaning  of  the  Pines  and 
Recoveries  Act  and  cannot  convey-  It  was  sug- 
gested that  this  was  a  decision  on  the  Irish  Fines 
and  Recoveries  Act,  and  in  any  case  was  not  bind- 
ing on  me  and  ought  not  to  be  followed.  But,  in 
the  first  place,  the  Irish  Fines  and  Recoveries 
Act  is  identical,  I  may  say,  for  this  puipose  with 
the  English  Act ;  and,  in  the  second  place,  that 
the  decision  is  qtiite  right  and  in  accordance  with 
principle,  and  that  I  ought  to  follow  it.  I  may 
add  that  it  is  supported  by  the  weighty  opinion  of 
Lord  St.  Leonards  in  his  treatise  on  the  Real  Pro- 
perty Statutes,  2nd  edition,  at  p.  233,  where  he 
says  this,  after  speaking  of  the  case  of  Hobby  v. 
Collins :  "  Even  if  the  estate  had  remained 
unsold  it  would  seem  that  the  Act  would  have 
enabled  the  legatee  and  her  husband  during  the 
life'  of  the  tenant  for  life  to  dispose  of,  release, 
or  extinguish  her  reversionary  interest  in  -  the 
legacy  charged  on  the  land.  It  would  be  a 
different  question,  where  the  legacy  having  been 
raised  has  become  property  severed  from  the 
general  trust  fund,  and  forms  a  separate  personal 
fund  altogether  discharged  from  its  character  as 
a  charge  upon  real  estate."  That  then  being  the 
general  i-ule,  I  have  to  consider  how  it  is  to  be 
applied  in  the  present  case  in  which  the  proceeds 
<^  sale  have  not  been  invested  in  a  pure  personal 
investment  such  as  consols,  but  upon  a  mortgage 
of  a  real  estate.  Now,  on  that  again  there  is 
authority.  In  the  caae  of  Williamt  v.  Cooke, 
before  Stuart,  V.C.  (8  L.  T,  Rep.  145  ;  4  Gift.  343) 
it  was  held  that  where  a  married  woman,  who 
prior  to  her  marriage  was  entitled  under  a  will  to 
a  debt  payable  after  the  death  of  her  sister 
secured  on  land  by  the  deposit  of  title  deeds,  by 
deed  acknowledged  joined  her  husband  in  assign- 
ing her  share  and  interest  in  the  debt  and  the  real 
security  in  order  to  secure  moneys  due  by  her 
husband,  that  the  assignment  was  effectual,  and 
she  was  not  entitled  to  a  settlement  out  of  the 
proceeds  of  the  real  estate.  The  Vice-Chancellor 
said :  "  "Where  a  debt  is  secured  by  deposit  of 
title  deeds  of  real  estate,  being  the  subject  of  an 
equitable  mortgage,  the  owner  of  the  debt  has 
an  interest  in  the  real  estate.  By  the  marriage, 
the  debt,  together  with  the  title  deeds  which 
were  deposited  for  the  purpose  of  securing  the 
debt  became  the  property  of  the  husband.  The 
wife  concurred  in  assigning  the  debt  and 
title  deeds  by  way  of  security  to  the  bankers," 
and  it  was  held  that  the  bankers  were  en- 
titled, the  married  woman  having  acknowledged 
the  deed  in  accordance  with  the  provisions  of  the 
Fines  and  Recoveries  Act,  and  by  that  proceeding 
having  concurred  in  assigning  her  estate.  On 
the  oUier  hand  it  has  been  decided  by  Chitty,  J. 
in  Be  Newton's  Trusts  (23  Ch.  Div.  181)  that 
where  under  the  will  of  a  testator  a  married 
woman  was  entitled  to  one-third  of  his  residuary 
estate  subject  to  the  life  interest  of  his  widow, 
and  she,  this  married  woman,  and  the  widow  who 
was  tenant  for  life  concurred  in  executing  a  deed 
which  was  acknowledged  by  the  married  woman 
tmder  the  Fines  and  Recoveries  Act  and  assigning 
two  mortgage  debts  secured  to  his  trustees  and 


real  estate  forming  part  of  the  residuary  estate 
by  way  of  mortgage,  yet  that  the  deed  was  not 
enectml  to  pass  the  married  woman's  share  of 
the  two  mortgage  debts.    Chitty,  J.  refers  (at 

S.  187)  to  Willianis  v.  Cooke,  and  says  this :  "  The 
ecision  in  Williams  v.  Cooke,  which,  if  I  may 
say  so,  seems  perfectly  right,  established  that  a 
married  woman  who,  with  her  husband,  is  entitled 
to  a  mortgage  debt  has  a  charge  or  incumbrance 
within  the  meaning  of  the  77th  section  taken  in 
connection  with  the  interpretation  clause ;  but  in 
the  present  case  the  pomt  is  different.  Here 
the  married  woman  together  with  other  benefi- 
ciaries had  an  interest  in  the  mortgage  debt  so 
that  she  and  her  husband  could  not  have  disposed 
of  it,  and  moreover  there  was  another  party 
interested,  namely,  the  administrator  of  Thomas 
Newton  who  was  not  a  party  to  the  deed.  Then 
it  is  said  the  present  case  falls  within  the  77th 
section  of  the  Fines  and  Recoveries  Act  because 
it  includes  any  estate  which  the  married  woman 
'  m^  have '  in  land,  and  at  the  date  of  the 
deed  Sarah  Todd  as  being  entitled  to  a  share 
in  the  mortgage  debts  '  might  have  '  on  default 
in  payment  of  the  mortgage  debts  an  estate 
or  interest  in  the  land  on  which  they  were 
secured;  but  that  is  not  the  ti^e  construc- 
tion of  the  section.  The  section  refers  to  the 
actual  state  of  things  at  the  time  the  deed  is 
executed  by  the  married  woman.  It  appears  to- 
me that  the  case  is  not  within  sect.  77,  because 
one  of  the  persons  interested  in  the  mortgage- 
debts  was  not  a  party  to  the  deed."  Therefore, 
Chitty,  J.  was  of  opinion  that,  unless  all 
parties  who  were  benenciaUy  interested  in  the 
mortgage  debt  concurred  in  the  deed,  it  was  not 
etPec^^.  Now,  it  appears  to  me  that  if  that 
case  is  well  decided  it  covere  the  present.  No- 
distinction  can  be  drawn  between  a  life  interest 
and  an  interest  in  the  corpus,  as  it  appears  to 
lae.  If  any  distinction  is  to  oe  drawn  it  would  be 
rather  more  favourable  to  the  interest  in  the 
corpus,  than  the  interest  during  life,  which  is  the 
present  case.  I  must,  however,  call  attention  to 
a  case  which  was  not  cited  in  the  argument,  but 
which  appears  to  me  to  have  a  bearing  on  the 
present  question.  It  is  a  case  which  arises  not 
under  the  Fines  and  Recoveries  Act,  but  under 
the  Act  of  Greo.  2,  commonly  called  the  Mortmain 
Act,  by  which,  as  we  all  know,  certain  gifts  of 
real  estate  and   interests    in    real    estate    were- 

Erohibited.  The  words  are,  "  .All  gifts  of  any 
inds,  tenements,  hereditaments,  or  of  any  estate 
or  interest  therein,  or  of  any  charge  or  incum- 
brance affecting  or  to  affect  any  lands,  tenements, 
or  hereditaments,"  shall  be  null  and  void  unless 
made  in  the  prescribed  way.  It  has  often 
been  the  duty  of  the  courts  to  consider  the 
question  whether  an  interest  given  to  a  charity 
by  will  was  or  was  not  an  interest  in  land 
within  the  meaning  of  that  Act.  Now,  it  so 
happened  that  a  case  arose  under  the  Mortmain 
Act  which  gave  rise  to  questions  vei-y  similar  to 
that  which  have  arisen  before  me  under  the  Fines 
and  Recoveries  Act.  I  refer  to  the  case  of  Re 
Watts ;  Cornford  v.  Elliott,  which  is  reported  in 
the  first  instance  in  27  Ch.  Div.  318,  and  in  the 
Court  of  Appeal  in  29  Ch.  Div.  947  (51  L.  T.  Rep. 
85 ;  53  L.  T.  Rep.  426).  There  a  testator  gave  the 
residue  of  his  personal  estate  for  charitable 
purposes.  At  the  time  of  his  death  the  estate 
comprised  three  mortgages.    One  was  a  sum  of 
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lOOJ.  due  to  him  on  the  security  of  the  mortgage 
of  the  life  interest  of  a  lady  under  the  will  of  her 
father  in  the  sum  of  SOOOi.,  and  the  3000J.  was 
invested  in  the  names  of  the  trustees  of  the 
father's  will  on  a  mortgage  of  real  estate.  So 
that  case  is  as  close  as  a  case  could  be  to  the 

tuestion  before  me.  The  other  two  were  sums 
ue  to  the  testator  on  mortgages  of  a  life  interest 
of  a  tenant  for  life  and  of  the  vested  reversionary 
interest  of  one  of  her  daughters  in  a  moiety  of 
those  funds,  and  the  greater  part  of  those  trust 
funds  was  invested  in  the  names  of  the  trustees 
of  the  settlement  on  a  mortgage  of  real  estate. 
80  that  in  the  one  case  it  had  to  be  considered 
whether  the  life  interest  of  the  lady  in  fnnds 
invested  on  a  mortgage  of  real  estate  was  an 
interest  in  land,  and  in  the  other  whether  the 
reversionary  interest  of  the  lady  entitled  to  a 
share  of  the  corpus  of  funds  similarly  invested 
was  also  real  estate.  Pearson,  J.  decided  that  the 
former — ^the  life  interest — was  not  an  interest  in 
real  estate,  but  he  decided  that  the  latter — ^the 
interest  in  the  corpus — was  such  an  interest. 
The  ground  on  which  he  proceeded  was  this : 
that,  as  regards  the  first,  the  testator,  he  says, 
did  not  tcuie  any  real  interest  in  the  original 
mortgage ;  he  had  simply  the  right  to  take 
the  income  arising  fi-om  the  investment.  He 
eould  not  by  any  foreclosure  or  otherwise 
acquire  any  interest  in  the  real  estate  itself.  But 
as  to  the  second,  he  says :  "  It  appears  to  me  that 
bv  virtue  of  these  two  mortgages  the  testator  had 
the  control  over  the  whole  of  the  trust  funds ;  he 
might  have  foreclosed  both  mortgages,  and  thus 
have  acquired  the  property  in  the  sU.te  in  which 
it  was  actually  invested."  There  was  an  appeal 
from  the  second  decision,  that  is  to  say,  as  to  the 
share  of  the  corpus,  but  there  was  no  appeal  from 
the  decision  as  to  the  life  interest.  The  judg- 
ments which  were  delivei-ed  in  the  Court  of 
Appeal  appear  to  me  to  require  consideration. 
Cotton,  L.J.,  after  stating  the  facts,  says  this : 
"  Whether  all  persons  interested  in  the  trust  funds 
were  parties  to  the  mortgages  I  do  not  think 
material."  So  then  he  considered  it  an  imma- 
terial circumstance  that  a  share  only  was  given. 
He  says :  "  We  must  first  look  at  the  statute.  It 
is  often  argued  that  a  case  is  not  within  the 
mischief  incUcated  by  the  preamble,  and  therefore 
it  must  be  considered  to  be  out  of  the  Act.  This  is 
not  sound  reasoning — ^the  preamble  may  be  use- 
fully called  in  where  the  enacting  words  are  am- 
biguous, but  where  they  are  clear  they  cannot  be  cut 
down  by  reference  to  the  preamble."  Then  he  reads 
the  statute :  "  To  say  that  under  the  gift  now  in 
question  the  charity  could  never  obtain  possession 
■of  the  land  is  attempting  to  draw  us  aside  from 
ithe  consideration  of  the  real  question,  which  is 
whether  an  interest  in  land  is  attempted  to 
be  given.  Part  of  the  property  held  upon  the 
-trusts  of  Mrs.  Smith's  marriage  settlement  was 
invested  on  mortgage  of  land.  It  is,  therefore, 
impossible  to  say  that  the  eestuis  que  trust  had  not 
an  interest  in  land."  Fry,  L.J.  said :  "  The  first 
.question  appears  to  me  to  be  settled  by  simple 
j'eference  to  the  words  of  the  3rd  section  of  the 
Act.  I  do  not  see  anything  in  the  preamble  which 
requires  us  to  rest;:ict  their  meaning,  and  the 
•  question  then  is  whether  these  mortage  debto 
.are  or  are  not  charges  on  real  estate.  They  were 
charged  on  the  interests  of  cestuis  que  trutt 
under  a  settlement,  the  funds    held  upon  the 


trusts  of  which  were  partly  invested  on  mort- 
gage of  real  estate,  and,  in  my  opinion,  were 
tl^erefore  charged  on  real  estate.  It  was  con- 
tended that  in  order  to  make  the  statute  apply 
the  charge  must  be  direct,  but  I  decline  to  inter, 
polate  that  into  the  Act."  Now  notwithstanding 
the  great  weight  which  is  due  to  a  decision,  first, 
by  Pearson,  J.,  and  secondly,  by  Chittv,  J.,  I 
confess  that  the  reasons  given  in  the  Court  of 
Appeal  for  the  decision  in  this  case  of  Be  Watts  ; 
Comford  v.  J?Kto(i,have  created  great  doubts  in 
mv  mind  which  are  not  entirely  removed,  as  to 
whether  the  two  decisions  in  Re  Newton's  Trusts 
and  the  first  decision  in  Re  Watts ;  Comford  v. 
Elliott,  can  be  reconciled  with  the  grounds  put 
forward  by  the  Court  of  Appeal  as  the  basis  of 
their  decision  in  the  second  case  in  Be  Watts.  As 
regards  Pearson,  J.'s  decision  my  doubt  is  whether, 
if  the  test  which  was  applied  by  Cotton,  L.J. 
particularly  in  Re  Waits  were  applied  to  this  case, 
the  result  ought  not  to  be  that  the  tenant  for  life 
has  an  interest  in  land  under  the  circumstances 
there  arising  as  well  as  the  remainderman. 
Cotton,  L.J.  says :  "  Part  of  the  property  held  on 
the  trusts  of  Mrs.  Smith's  marriage  settlement 
was  invested  on  mortgage  of  land.  It  is,  there- 
foi'e,  impossible  to  say  that  the  cestuis  que  trust 
had  not  an  interest  m  land.  Secondly,  with 
regard  to  Chitty,  J.'s  decision  it  is  to  be  observed 
that  Cotton,  L.J.  treated  it  as  immaterial  in  that 
case  whether  all  the  parties  interested  in  the 
trust  fund  were  parties  to  the  mortgages,  and 
Fit,  L.J.  expressly  negatives  the  notion  that  an 
indirect  interest  in  real  estate  is  not  an  interest 
within  the  meaning  of  the  Mortmain  Act.  Now, 
it  seems  to  me  that  there  is  no  reason  for  giving  a 
narrower  interpretation  to  the  words  interest  in 
land  in  the  Fines  and  Recoveries  Act  than  was 
given  by  the  Court  of  Appeal  to  similar  words 
in  the  Mortmain  Act.  But  it  appears  to  me  that 
the  weight  of  authority  in  courts  of  first  instance 
is  in  favour  of  the  contention  of  the  plaintiff,  and 
I  do  not  think  it  would  be  right  for  me  to  depart 
from  those  authorities.  Of  course,  it  would  be 
open,  if  the  doubte  which  suggest  themselves  to 
me  appear  to  be  weighty  to  the  advisers  of  the 
defendant,  to  take  the  case  further  and  to  get  a 
further  opinion  upon  the  subject,  but  in  my 
judgment  I  think  I  ought  to  follow  the  decision  of 
Chitty,  J.,  which  appears  to  me  to  be  upheld, 
supported  as  it  is  to  a  certain  extent  by  the 
decision  of  Pearson,  J.  in  the  first  case  of  Re 
Watts ;  Comford  v.  Elliott. 

Solicitors :  for  the  plaintiff,  Atkinson  and 
Dresser,  for  Percy  Phillip  Truman,  Nottingham  ; 
for  the  defendant,  Kennedy,  Hughes,  and  Kennedy, 
for  John  Allington  Hughes,  Wrexham. 


Nov.  18, 19,  20,  and  28. 
(Before  Bomeb,  J.) 

TiBBATTS  V.   BOULTBE.  (a) 

Vendor  and   purchasei — Sale    of  public-house — 
Misrepresentation — Laches — Rescission. 

When  a  purchaser  discovers  that  a  representation 
made  to  him  hy  a  vendor  is  ^tntrue,  if  the  vendor 
suggests  that,  if  time  be  given  him,,  the  representa- 
tion may  be  cured,  and  the  purchaser  put  inaegood 

(a)  B«ported  by  O.  UACAS,  Esq.,  Barriater-at-Lkw. 
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a  position  as  if  the  representation  had  been  true ; 
the  purchaser,  by  giving  the  vendor  time,  does 
not  lose  his  right  to  rely  on  the  misrepresentation 
and  determine  the  contract,  if,  at  the  end  of  the 
tifne,  the  vendor  fails  to  make  good  his  sugges- 
tion. 
Bt  an  agreement  of  ihe  lOtli  Dec.  1894,  made 
bet'ween  the  plaintiff,  Henry  James  Tibbatts,  and 
the  defendant,  James  Boulter,  the  plaintiff  agreed 
to  sell  to  the  defendant  for  18002!  the  lease  of  a 
public-house  called   "The    Citizen  Tarem,"  at 
Houndsditch,  the  sale  to  be  completed  on  the  Ist 
Jan.  1895.    By  an  agi-eement  of  even  date  between 
the  same  parties,  aiter  acknowledging  the  pay- 
ment of  501.  as  a  deposit,  the  plaintiff  agreed  that 
in  the  event  of  the  parties  being  unable  to  obtain 
ajo.  increase  of  the  then  existing  loans  from  12502. 
to  14002.,  made  by  the  brewers  or  distillers,  the 
plaintiff  would  advance  the  deficiency  of  150Z.,  it 
being  the  intention  of  the  parties  that  the  defen- 
dant should  only  find  the  sum  of  4002.  cash  to 
complete  the  purchase. 

The  defendant  alleged  that  immediately  before 
these  agreements  the  plaintiff  verbally  represented 
to  the  defendant  that  the  mortgages  on  the  pro- 
perty amounted  to  12502.  (lOOOt.  due  to  Messrs. 
Gonrage  and  Co.,  and  2602.  to  certain  distillers), 
and  that  the  mortgagees  were  willing  to  advance 
the  further  sum  of  1502.,  and  to  allow  the  whole 
14002.  to  remain  on  mortgage  for  a  considerable 
time  without  requiring  repayment. 

As  a  fact  the  defendant  discovered  on  the  12th 
Dec.  1894  that  the  amount  on  mortgage  was  con- 
siderably less  than  12502.,  and  the  mortgagees 
were  not  willing  to  allow  the  money  to  remain. 
The  plaintiff  suggested  that  loans  might  be 
obtained  from  other  firms,  and  negotiations  were 
entered  into,  but  fell  through,  as  the  terms  were 
such  that  the  defendant  could  not  consent  to  them. 
The  defendant  then  repudiated  the  contract. 

The  plaintiff  brougnt  his  action  on  the  11th 
Jaji.  1895,  and  claimed  specific  performance  of 
the  contract. 

The  defendant  pleaded  the  misrepresentations, 
and  counter-claimed  for  rescission  of  the  contract 
and  a  return  of  the  deposit. 

Oswald,  Q.C  and  Arthur  Towng  for  the  plain- 
tiff.— ^If  there  was  an  inaccurate  representation 
tbe  defendant  did  not  rely  on  it,  but  went  on  with 
tiie  negotiations. 

Eve,  Q.C.  and  SlarteUi  for  the  defendant. — The 
misrepresentation  is  admitted,  and  is  material; 
and  tne  defendant,  by  giving  time  to  the  vendor, 
lias  not  lost  his  right  to  rely  upon  that  misrepre- 
sentation and  rescind  the  conti-act. 

Oswald,  Q.C. — An  objection  to  a  contiuct  such 
as  this  must  be  insisted  upon  at  once,  and  there 
has  been  such  laches  here  on  the  part  of  the 
defendant  as  disentitles  him  to  any  relief. 

Reference  was  made  to  the  cases  of 
Flint  V.  Woodin,  9  Hare,  618  ; 
UcMurray  v  Spicer,  18  L.  T.  Hep.  116 ;  L.  Eep.  5 
Eq.  527. 
BoHEK,  J. — The    first   and   most    important 
qnestion  is,  did  the  plaintiff,  in  fact,  on  tne  10th 
I)ec  1894,  make  misrepresentations  to  the  defen- 
dant with  a  view  of  inducing  the  defendant  to 
enter  into  the  contract  ?     Undoubtedly  he  did. 
He  informed  the  defendant  that  the  loan  from 
the  brewers,  Messrs.  Courage  and  Co.,  was  10002., 


and  that  the  loon  from  the  distillers  was  2502. 
Whereas  in  fact,  to  the  plaintiff's  knowledge,  the 
loans  were  8762.  and  1762.  respectively.  [His 
Lordship  then  considered  at  length  the  evidence 
as  to  the  representations,  and  the  question  as  to 
whether  they  were  relied  upon  by  the  defendant 
and  were  material,  and  came  to  the  conclusion 
that  they  were.J  But  the  question  of  the  delay 
on  the  part  of  tiie  defendant  has  caused  me  some 
doubt.  Undoubtedly,  on  the  12th  Dec.  1894,  the 
defendant  found  out  the  untruth  of  the  statements 
of  the  plaintiff,  and  yet  he  did  not  on  this  ground 
at  once  seek  to  be  relieved  of  his  bargain.  It  is 
true  that,  when  a  person  wishes  to  escape  from 
his  contract  on  the  ground  of  misi-epresentation, 
he  must  come  immediately.  But  it  appears  to  me 
that  when  a  purchaser  discovers  that  a  repre- 
sentation made  to  him  by  a  vendor  is  untrue,  if 
the  vendor  in  effect  suggests  that  if  time  be  given 
him  the  misrepresentation  may  be  cured,  and  the 
purchaser  put  in  as  good  a  position  as  if  the 
representation  had  been  true;  then  the  pur- 
chaser, by  giving  the  vendor  time,  does  not  lose 
his  right  at  the  end  of  that  time,  if  the  vendor 
fails  to  make  good  his  suggestion,  to  rely  on  the 
misrepresentation  as  a  ground  for  determining 
the  contract,  and  deteiinining  it  accordingly. 
Now,  in  the  present  case,  I  have  come  to  the  con- 
clusion that  in  substance  what  took  place  on  the 
12th  Dec.  1894,  immediately  on  the  discovery  of 
the  true  state  of  Messrs.  Courage's  loans,  was  tnis  : 
I  think  it  was  represented  that  the  loan  might  be 
obtained  from  other  firms,  so  as  to  satisfy  the 
defendant,  and  put  him  in  the  same  position  as  if 
no  misrepresentation  had  been  made.  I  think  it 
was  with  this  object  that  he  consented  to  the 
applications  being  made  to  other  firms,  but  he 
reserved  to  himseu  the  right  to  approve  or  object 
to  €b.e  terms  of  the  loans.  [His  Lordship  then 
reviewed  the  evidence  on  this  point,  and  came  to 
the  conclusion  that  the  defendant  was  entitled  to 
have  the  conti-act  rescinded,  and  the  action  dis- 
missed with  costs.]  There  will  be  an  order  for 
the  repayment  of  the  deposit,  and  the  defendant 
must  have  the  costs  of  tne  counter-claim. 

Solicitor  for  the  plaintiff,  David  A.  BomMin. 
Solicitors   for    the    defendant,    Ransom    and 
Williams. 

QUEEN'S  BENCH  DIVISION. 
Nov.  11  and  Bee.  7. 

(Before   Lord   Bitssbll,  C.J.,  Gbantham  and 

Williams,  JJ.) 

Habt  (app.)  V.  Beabd  (resp.).(a) 

Registration  of  electors — Borough — Freenien  en- 
titled to  vote  at  parliamentary  elections — Par- 
liamentary register  relating  to  parish — Register 
of  parochial  electors — Parliam.entary  Registra- 
tion Act  1843  (6  <fc  7  Vict.  c.  18),  ss.  47  and  48— 
Local  Government  Act  1894  (56  <£  57  Viet.  e.  73), 
ss.  2  (1)  and  44  (1). 

Freemen  of  a  borough  entitled  to  vote  at  parlia. 
m£ntary  elections  for  the  borough,  but  having 
neither  occupation  nor  oxonership  qualifications, 
are  not  entitled  to  be  placed  on  the  register  of 
parochial  electors  for  any  parish  of  the  borough, 
even  though  their  place  q/  abode  is  tcithin  a 
parish. 

(•)  Beported  by  J.  A.  Sibaham,  Eaq.,  Barrlster-nt-Lav. 
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A.  was  a  freeman  entitled  to  vote  at  parliamentary 
elections  for  the  borough  of  B.  He  resided  in 
theparish  of  C.  in  that  oorough.  He  claimed  to 
be  put  on  the  register  of  parochial  electors  for 
C.  on  the  grounds  that  (1)  his  place  of  abode 
being  after  his  name  on  the  list  of  freemen 
made  that  such  a  portion  of  the  parliamentary 
register  as  relates  to  the  parish  of  C.  within 
sects.  2  (1)  and  44  (1)  of  the  Local  Government 
Act  1894  (56  &  57  Vict,  c.73),  and  (2)  the  town 
cleric  was  bound,  under  sects.  47  arid  48  of  the 
Parliamentary  Registration  Act  1843  (6  &  7 
Viet.  c.  18),  to  put  all  parliamentary  electors  on 
the  list  for  so^ne  paristt.  The  revising  barrister 
rejected  the  claiyn. 

Held,  that  the  claim  was  rightly  rejected. 

Appeax  from  the  revising  barrister  at  Coventry. 

Hart  was  a  freeman  of  the  city,  and  entitled  to 
vote  at  the  election  of  members  of  Farilament  for 
the  city.  He  had  his  place  of  abode  within  one 
of  the  parishes  of  the  constitneBcy,  and  he  claimed 
to  be  put  on  the  parochial  register  of  electors  for 
that  parish.  The  revising  bai-rister  held  that 
those  and  no  others  were  entitled  to  be  placed  on 
the  parochial  register  of  a  parish  who  were  already 
on  the  portion  of  the  parliamentary  register  or 
the  local  government  register  as  relates  to  the 
parish,  and  that  the  claimant's  qualification  as 
freeman  did  not  entitle  him  to  be  placed  on  either 
of  these,  but  only  on  the  list  of  freemen  entitled 
to  vote  at  parliamentary  elections,  and  he  there- 
fore rejected  the  claim.  The  claimant  appealed. 
The  town  clerk  of  Coventry  was  made  the  respon- 
dent. 

The  following  were  the  statutes  rated  in  the 
course  of  the  ai-gument  or  judgment : — 

The  Reform  Act  1832  (2  &  3  Will.  4,  c.  45) : 

Sect.  32.  Every  person  who  would  have  been  entitled 
tp  vote  in  the  election  of  a  member  or  members  to  serve 
in  any  fntore  PatUament  for  any  city  or  borough 
.  .  .  eithor  as  a  bargeaa  or  a  freeman  ...  if 
this  Act  had  not  been  passed,  shall  be  entitled  to  vote 
in  such  election,  provided  snoh  shall  be  duly  registered 
according  to  the  provisions  hereinafter  contained,  bat  no 
such  person  iball  be  so  registered  in  any  year  .  .  . 
unleu  where  he  shall  be  a  bnrgess  or  freeman  .     . 

of  any  city  or  borough  he  shall  have  resided  for  six 
calendar  montiis  next  previous  to  the  last  day  of  Jnly 
in  such  year  within  snch  city  or  boroagfa,  or  within 
seven  statute  miles  from  the  place  where  the  poll  for 
such  city  or  borough  shall  heretofore  have  been  taken. 

Parliamentary  B«gistration  Act  1843  (6  &  7 
Vict.  c.  18) : 

'       Sect.  13.  The  overseers  of  every  sooh  parish  or  town- 
ship shall,  on  or  before  the  last  day  of  Jnly  in  every 
year,  make  out  or  cause  to  be  made  out    ...     an 
'  alphabetical  list  of  all  persons  who  may  be  entitled  to 
vote  in  the  election  of  a  member  or  members  to  serve  in 
.  Parliament  for  such  city  or  borough,  in  respeet  of  the 
occupation  of  premises     .     ,     .    situate  wholly  or  in 
:.  part  within  snch  parish  or  township,  and  another  alpha- 
'    betical  list    .     .     .     of  all  other  persons  (exoept  free- 
'    men)  who  may  be  entitled  to  vote  in  the  election  of 
such   city   or  borough  by  virtue   of    any   Other  right 
whatsoever. 

Sect.  14.  The  town  clerk  of  every  city  or  borough 
shall,  on  or  before  the  last  day  of  Jnly  .  .  .  make 
out  ...  an  alphabetical  list  of  all  the  freemen  of 
such  city  or  borough  who  may  be  entitled  to  vote  in  the 
election  of  a  member  or  members  to  serve  in  any  future 
Fttrliament  for  snch  city  or  borough,  together  with  the 
respective  places  of  their  abode. 


Sect.  47.  The  said  list  of  voters  for  each  county, 
signed  as  aforesaid,  shall  be  forthwith  transmitted  by 
the  revising  barrister  to  the  clerk  of  the  peace  of  the 
same  county,  and  the  clerk  of  the  peace  .  .  .  shall 
forthwith  caose  the  said  lists  to  be  copied  and  printed 
in  I  a  book  or  books,  arranged  with  the  names  in  each 
parish  or  totniship  in  strict  alphabetical  order,  aooording' 
to  the  surnames,  and  with  every  polling  district  in  alpha- 
betical order,  and  with  every  parish  or  township  within 
such  polling  district  likewise  in  the  same  order,  and 
shall,  after  the  last  list  for  each  polling  district,  insert  a 
list  in  like  alphabetical  order  of  all  persons  whose  names 
shall  not  appear  in  any  of  the  said  lists  for  such  polling 
district,  but  who  shall  in  manner  hereinbefore  mentioned 
have  been  registered  by  the  revising  barrister  to  vote 
at  the  voting  place  at  such  last-mentioned  district. 

Sect.  48.  The  lists  of  voters  for  each  city  or  borough, 
signed  as  aforesaid,  shall  be  forthwith  delivered  by  the 
revising  barrister  to  the  town  clerk  of  the  same  city  or 
borough :  and  the  said  town  clerk  shall  forthwith  oanae 
the  said  lists  to  be  copied  and  printed  in  a  book ;  and  in 
the  said  book  the  said  lists  shall  be  arranged,  and  evaiy 
name  numbered  according  to  the  directions  aforesaid, 
with  regard  to  the  county  lists,  so  for  as  the  some  are- 
applicable. 

The  Redistribution  of  Seats  Act  1885  {4S  &  4» 
Tict.  0.  23) : 

Sect.  14. — (1.)  In  a  parliamentary  borough  divided  into 
divisions  persons  registered  as  freemen  shall  be  entttied  to 
vote ;  (a)  if  their  plaoe  of  abode  is  in  the  borough,  then  in 
the  division  in  which  such  place  of  abode  is  situate ;  and 
(b)  if  their  place  of  abode  is  not  in  the  borough,  then  in 
the  division  to  which  such  persons  (in  this  section 
referred  to  as  non-resident  freemen)  are  allotted  by  the 
revising  barrister,  and  shall  not  be  entitled  in  respect  of 
the  qnalification  of  freemen  to  vote  elsewhere  than  in 
such  division,  and  the  registration  of  voters  shall  be 
conducted,  and  the  register  of  voters  arranged,  so  as  to 
give  effect  to  this  enactment. 

The  Local  Government  Act  1894  (56  &  57  Vict. 
c.73): 

Sect.  2. — (1.)  The  parish  meeting  for  a  rural  porisii 
shall  consist  of  the  following  persons,  in  the  Act 
referred  to  as  parochial  electors,  and  no  others:  tha 
persons  registered  in  such  portion  either  of  the  local 
government  register  of  electors  or  of  the  parliamentary 
register  of  electors  as  relat«B  to  the  parish. 

Sect.  20. — (3.)  The  parochial  electors  of  a  parish  shall 
be  the  electors  of  the  guardians  for  the  parish,  and  if  the 
parish  is  divided  into  wards  for  the  election  of  guardians, 
tiie  electors  of  the  guardians  for  each  ward  shall  be 
snoh  of  the  parouhial  electors  as  are  registered  in  respect 
of  qualifications  within  the  ward. 

Sect.  44.^ — (1.)  The  local  government  register  of  electors 
and  the  parliamentary  register  of  electors,  so  far  as  they 
relate  to  a  parish,  shall,  together,  form  the  register  <^ 
the  parochial  electors  of  the  pariah ;  and  any  peraooi 
whose  name  is  not  in  that  refi^ster  shall  not  be  entitlad 
to  attend  a  meeting  or  vote  as  a  parochial  elector,  and 
any  person  whose  name  is  in  that  register  shall  be 
entitied  to  attend  a  meeting  and  vote  as  a  paiochial 
elector  unless  prohibited  from  voting  by  this  or  any 
other  Act  of  Parliament. 

Sect.  75. — (2.)  The  expression  "parochial  elector," 
when  used  with  reference  to  a  parish  in  an  urban  district, 
or  in  the  county  of  London,  or  any  county  borough,  means 
any  person  who  would  be  a  parochial  elector  of  the 
parish  if  it  were  a  rural  parish. 

T.  W.  Chitty  for  the  appellant.— The  short 
point  here  is,  whether  freemen  having  their  plaoa 
of  abode  in  a  parish  of  a  borough,  and  being  on 
the  parliamentaiy  register  of  the  borough,  are 
entitled  to  be  placed  on  the  parochial  register  of 
the  parish  in  which  they  live.  This  depends 
primarily  on  sects.  2  (1)  and  44  (1)  of  the  Local 
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Government  Act  1894.  [Lord  Eussell,  O.J. — 
Tonr  case  depends  on  the  construction  put  upon  the 
•words  in  thoRe  sections  "  as  relate  to  the  parish."] 
Precisely.  Sect.  32  of  the  Reform  Act  of  18.33 
preserves  the  right  of  freemen  to  vote  at  parlia- 
mentary elections.  Sect.  14  of  the  Parliamentary 
B«gistration  Act  of  1843  entitles  me  to  be  put  on 
the  parliamentary  list.  Then  I  contend  that  the 
effect  of  sects.  47  and  48  of  the  same  Act  is  to 
entitle  every  elector  on  the  parliamentary  list 
to  be  put  upon  a  parish  list.  [Lord  Russell, 
C.J. — ^Then  what  is  the  meaning  of  the  words 
"  as  relates  to  the  parish  "  in  sect.  2  of  the  Local 
Grovemment  Act  1894  P  Gbantham,  J. — Sect.  13 
of  the  Parliamentary  Registration  Act  1843 
seems  to  except  freemen  from  the  ordinary  list, 
while  sect.  14  provides  a  separate  list  for  them.] 
Even  if  this  be  so,  those  of  them  with  places  of 
abode  ■within  certain  parishes  may  be  held  to  be 
on  snob  portion  of  the  parliamentary  list  as 
relates  to  the  parish :  (see  sect.  44  (2)  of  Local 
Gk>veniment  Act  1894.) 

T.  O.  Carver  for  the  respondent. — The  argu- 
ment for  the  appellant  depends  entiiely  on  the 
effect  of  sects.  47  ajid  48  of  the  Parliamentary 
Registration  Act  of  1843  beins;  to  necessitate 
every  elector  being  put  under  a  parish.  Since 
the  first  Reform  Act  a  different  practice  has  been 
followed  without  question.  The  register  is  now 
made  up  of  two  lists — the  parish  list  prepared  by  the 
overseers,  and  the  list  of  freemen  prepared  by  the 
town  clerk :  (sect.  14  Parliamentary  Registration 
Act  1843.)  The  argument  of  the  other  side  is, 
that  the  town  clerk  is  bound  to  amalgamate  these. 
But  this  is  an  appeal  against  the  decision  of  the 
revising  barrister  in  which  the  town  clerk  is  not 
concerned.  Moreover,  it  would  be  impossible  to 
put  all  freemen  under  parishes,  since  some  of  them 
may  live  far  from  any  pariah  in  the  borough : 
(Reform  Act  1832,  s.  32.)  If  this  arrangement 
had  been  intended  by  the  Legislature  it  would 
Have  provided  some  mode  of  allotting  non-resident 
.freemen  among  the  parishes,  as  it  has  done  in  the 
case  of  a  borough  being  divided  up  into  various 
constituencies :  (sect.  14,  Redistribution  of  Seats 
Acts  1885.)  [Lord  Rttsskll,  C.J. — There  is  a 
provision  there  that  non-resident  freemen  are  to 
be  allotted  by  the  revising  barrister.]  Yes ;  tiiat 
IB  inconsistent  with  the  appellant's  argument  that 
the  town  clerk  is  bound  to  do  so  under  sects.  47 
and  48  of  the  Parliamentary  Registration  Act 
1843.  There  are  provisions  in  the  Local  Grovern- 
ment  Act  1894  for  the  allotment  of  parochial 
electors  where  the  parish  is  divided  (sect.  60). 
Finally,  if  the  freeman  is  entitled  to  vote  in  any 
parish  he  is  entitled  to  vote  in  all. 

Chitty,  in  reply,  referred  to  sect.  14,  Parlia- 
mentary Registration  Act  1843.  [Grantham,  J. 
referred  to  sect.  20  (3)  of  the  Local  Government 
Act  1894.]  I  am  prepared,  if  necessary,  to  con- 
tend that  a  freeman  residing  within  a  ward  has  a 
qualification  within  that  ward  within  sect.  20  (.3). 

Cur.  adv.  vtUt. 
.  Dec.  5. — ^Lord  RrssBLL,  C.J.  read  the  foUowing 
jnd^ent : — This  is  an  appeal  from  the  rerising 
Wnster  at  Coventry,  who  rejected  the  claim  of 
the  appellant  to  have  his  name  entered  on  the 
jjst  of  parochial  electors  for  the  parish  of  Holy 
wiaity  Within.  The  appellant  is  a  freeman  of 
™e  city  of  Coventry,  and  by  virtue  of  his  being  a 
freeman  entitled  to  exercise  the  parliamentaiy 
ToL  LXXm.,  1886. 


franchise  for  the  borough,  but  he  has  no  other 
qualification.  The  names  of  the  freemen  are 
entered  on  the  parliamentary  register,  but  not,  as 
those  of  other  votei-a  are,  under  the  heading  of  a 
parish.  These  are  placed  in  a  separate  list  simply 
with  the  name  of  the  polling  district  to  which 
they  have  been  allotted.  The  difficulty  then  arises 
under  sect.  2  (1)  and  sect.  44  (1)  of  the  Local 
Government  Act  1894,  by  which  "parochial 
electors"  and  "regfister  of  parochial  electors" 
respectively  are  defined.  Sect.  2  (1)  is  as  follows  : 
"  The  parish  meeting  for  a  rural  parish  shall 
consist  of  the  following  persons,  iu  this  Act  re- 
ferred to  as  parochial  electors,  and  no  others — 
namely,  the  persons  registered  in  such  portion 
either  of  the  local  government  register  of  electors 
or  of  the  parliamentary  rsnstor  of  electors  as 
relates  to  the  parish."  The  material  part  of 
sect.  44  (1)  is  as  follows  :  "  The  local  government 
register  of  electors  and  the  parliamentary  register 
of  electors,  so  far  as  they  i-elate  to  a  parish,  shall, 
together,  form  the  re^ster  of  the  parochial 
electors  of  the  parish."  The  appellant  and  others 
are  admittedly  not  on  the  local  government 
register  of  electors,  and  the  question  is  whether, 
not  being  registered  in  a  portion  of  the  parlia- 
mentaiy register  which  relates  to  the  parish,  they 
are  entitled  to  be  placed  on  the  register  of 
parochial  electors.  It  is  agreed  on  both  sides  that 
this  method  of  dealing  with  the  names  of  free- 
men has  been  the  practice  for  a  long  time,  and  it 
seems  to  me  that  the  Legislature  must  be  taken 
to  have  had  cognisance  of  this  practice.  I  find 
it.  therefore,  impossible  to  get  over  the  plain  words 
of  both  sections,  and  I  think  the  revising  barrister 
was  right,  and  that  he  could  not,  having  regard 
to  the  words  "no  others"  in  sect.  2  (1),  have 
properly  placed  these  freemen  on  the  parochial 
register.  But  the  appellant's  counsel  contejtided, 
even  if  the  revising  barrister  were  right,  that  by 
reason  of  secte.  47  and  48  of  6  Vict.  c.  18  (the 
Parliamentary  Registration  Act  1843),  the  name 
of  the  appellant  ought  to  have  been  placed  by  the 
town  clerK  under  a  parish  in  the  parliamentary 
register — iu  other  words,  that  by  virtue  of  those 
sections  it  is  the  duty  of  the  town  clerk  to  put 
every  name  under  a  parish.  In  my  judgment,  this 
question  Is  not  properly  raised  in  the  case  before 
us.  I  think  the  revising  barrister  had  no  power  to 
do  what  it  is  now  contended  ought  to  have  been 
done  by  the  town  clerk.  But,  as  the  question  of 
the  right  of  freemen  to  be  placed  on  the  parlia- 
mentary register  under  a  parish  has  been  fully 
argued  before  us,  I  think  it  proper  to  express  my 
judgment  upon  that  point.  The  sections  relied 
on  are  sects.  47  and  48  of  6  &  7  Vict.  c.  18.  I 
do  not  read  these  sections  in  the  sense  contended 
for.  l?he  duty  imposed  on  the  town  clerk,  when 
the  list  of  voters  is  received  from  the  revising 
barrister,  is,  I  think,  merely  to  have  the  tiames 
which  appear  as  belonging  to  a  parish  or  township 
printed  or  arranged  in  alphabetical  order.  I  can- 
not find  any  direction  to  place  every  name  under 
some  parish,  which  is  the  appellant's  contention. 
The  difficulty  would  arise  as  to  the  parish  to  which 
a  freeman  should  properly  be  allotted.  Upon  what 
principle  is  the  town  clerk  to  proceed  ?  It  is 
suggested  that  he  ought  to  allot  to  the  parish  in 
which  the  freeman  lives.  I  find  no  such  principle 
laid  down  in  the  Act.  And  what  is  to  be  done 
with  fi-eemen  residing-  outside  the  parliamentary 
limits  ?  As  to  these  the  learned  counsel  suggested  - 
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that  there  was  a  difference  between  these  onteide 
residents  and  inside  residents,  but  I  can  see  no 
grounds  for  this  suegestion.  If  freemen,  qud 
freemen,  are  entitled  to  be  put  on  the  parlia- 
mentarj  register  in  a  manner  to  give  them 
parochial  franchises,  I  do  not  see  that  thej  can 
pi-operly  be  divided  into  resident  and  non-resident 
olasaee.  By.  such  residence  as  the  resident  free- 
men have,  they  hare  no  parochial  riehts  of 
franchise.  In  my  judgment,  therefore,  t£e  con- 
tention of  the  appellant  fails  on  both  grounds.  It 
is  clear,  to  my  mind,  that  the  Legislature  intended 
by  its  definition  of  parochial  electors  to  include 
only  those  persons  who  had  the  qualification  either 
of  ownership  or  of  occupation  of  land  or  houses 
within  the  parish.  This  the  freemen  may  or  may 
not  have,  but,  if  the  appellant's  contentions  are 
correct,  they  would  aU  nave  to  be  ti«ated  on  the 
same  footing.  Their  franchise  is  a  purely  personal 
one  in  no  way  dependent  on  ownership  or  occu- 
pation, and  I  think  that,  in  the  absence  of  any 
other  quahfication,  they  are  rightly  excluded  from 
the  parochial  electors.  It  seems  to  me,  moreover, 
thalC  if  the  mere  fact  of  being  on  the  parlia- 
mentary register  as  a  freeman  were  a  sufficient 
qualification,  then  the  freemen  would,  under 
sect.  44  (4)  of  the  Local  Government  Act  (56  &  57 
Yict.  c.  73),  be  equally  qualified  as  parochial 
electors  in  all  the  parishes  in  the  borough,  there 
bung  no  reason  why  they  should  belong  to  one 
more  than  another.  The  appeal  will  therefore  be 
dismissed. 

Gbanthau,  J. — In  my  judgment  the  revising 
barrister  was  right,  and  this  appeal  must  be  dis- 
missed. Erom  the  statements  made  in  the  course 
of  the  argument,  it  is  evident  that,  since  the 
Reform  Act  of  1^2,  freemen  have  been  put  in  a 
separate  list  in  the  poll-books  for  the  boroughs  of 
England  where  freemen  have  votes.  Fracticallr 
from  that  time  the  freemen's  franchise,  though 
an  ancient  one,  became  an  anomaly  in  our  electoral 
system,  and  the  vote  being  oft«i  in  respect  of 
personal  qualifications  such  as  birth  and  parentage, 
it  was  very  desirable  to  keep  the  list  of  freemen 
voters  separate  from  the  parish  list  of  those  who 
voted  for  qualifications  existing  in  the  parish  in 
which  their  names  were  entered.  Many  of  the 
freemen  did  not  live  in  the  borough  at  all,  so  that 
there  was  of  necessity  a  separate  list  for  them 
apart  from  the  list  of  the  ordinaiy  voters  who 
lived  in  and  voted  for  qualifications  in  the  various 
mrishes  of  the  borough.  By  sects.  13  and  14  of  the 
Reg^tration  Act  of  1843  it  is  clear  that  separate 
lists  were  to  be  made  out  by  the  overseei-s  and 
town  clerk  respectively,  and  I  can  see  nothing  in 
the  47th  and  48th  sections  to  show  that  these  Usts 
were  ever  to  be  amalgamated  or  mixed  up ;  and  it 
would  be  strange  indeed,  if  that  had  been  the 
intention  of  the  Legislature,  that  that  intention 
had  never  had  effect  eiven  to  it.  As  the  Local 
Government  Act  of  1894  admittedly  would  not 
apply  to  freemen,  or  luther  freemen  as  such  would 
not  be  included  in  the  term  parochial  electors  as 
defined  by  that  Act,  because  they  did  not  appear 
in  the  list  of  parochial  electors  as  relates  to  the 
parish,  it  is  a  most  unusual  request  to  ask  us  to 
treat  them  as  if  they  had  been  in  such  list, 
because,  as  they  were  not  in  the  list,  we  must 
assume  that  it  was  not  intended  to  include  them 
as  parochial  electors,  as  they  were  not  mentioned, 
and  I  do  not  see  how  imder  any  cireumstances 
the  revising  barrister  could  have  included  them. 


The  clerk  of  the  peace  and  town  clerk  respectively 
prepare  the  lists  for  the  revising  barrister,  and  he 
does  not  alter  the  way  in  which  the  lists  are  mad» 
up.  If  the  appellant  wishes  to  succeed,  he  must 
therefore  get  the  lists  altered  by  them,  though 
how  he  is  to  do  that  unless  by  mandamus  I  do 
not  know.  At  any  rate  that  is  not  the  applic&- 
tion  before  us,  and  this  appeal  must  be  dismissed. 

Williams,  J.  concurred.       .         ,  ,.     •      , 

Appeal  dismisBed. 

Solidtors  for  the  appellant,  Sharpe,  Parker, 
and  Co.,  agents  for  Hughes  and  Masser,  Coventry. 

Solicitors  for  the  respondent,  Crouxlers  and 
Vizard,  agents  for  Leuns  Beard,  Town  Clerk  o£ 
Coventry. 


House  of  lotbfi^ 

Nm).  15, 18,  and  Dee.  17. 1895. 
(Before    the    Lobd    Chancellob    (Halsbury), 

Lords  Watson,  Shand,  and  Davbt.) 

The  San  Paulo  (Brazilian)  Railway  Cou- 

PANT  V.  Cabtee  (Surveyor  of  Taxes),  (a) 

ON  APPEAL  FBOK  THE  COUBT  OF  APPEAL  IN 
ENGLAND. 

Revenue — Income  tax — Company  resident  in  the 
United  Kingdom — Trade  carried  on  partly  in- 
the  United  Kingdom  and  partly  airoai — Profits 
— "  Foreign  possessions  —  Stat.  5  <fe  6  Vict, 
e.  35,  s.  100,  Sehed.  D.,  cases  1  and  5. 
Every  interest  in  the  profits  of  trade  belonging  to 
a  person  who  is,  vnthin  the  meaning  of  the  Act 
5&6  Vict. c.  35, resident  in  the  United  Kingdom, 
must  be  charged  wider  the  first  case  of  sche- 
dule D.  if  the  trade  is  carried  on  either  wholly 
or  partly  in  the  United  Kingdom.  The  person 
who  malces  the  profits  by  his  skiU  and  indtutry, 
however  distant  Tnay  be  the  field  of  his  adveiitf 
ture,  is  the  person  who  is  trading. 
The  appellant  company,  whose  registered  offiee  too* 
tn  London,  were  the  proprietors  of  a  rauway  *» 
Brazil,  where  their  profits  uiere  earned  and  paid, 
but  the  sole  right  to  manage  and  control  every 
department  of  the  company's  affairs  was  vestett 
,  in  the  directors  in  London. 
Held  {affirming  the  judgment  of  the  court  helow), 
that  the  business  of  the  company  was  partly 
carried  on  in  the  United  Kingdom,  aand  that  they 
were  liable  to  be  assessed  to  income  tax  under  the 
first  case  of  schedule  D.  of  5  &  6  Vict.  e.  35, 1. 100, 
upon  the  whole  of  their  profits,  and  not  «n<I«r 
the  fifth  case  upon  the  sume  octttoUy  received  tn- 
this  country. 
Colquhoun  v.  Brooks  (61  L.  T.  Bep.  518  ;  14  App. 

Cos.  493)  distinguished. 
This  was  an  appeal  from  a  jndCTient  of  the  Conit 
of  Appeal  (Lord  Esher,  M.R.,  Lopes  and  Rigby, 
L.JJ.),  reported  in  72  L.  T.  Rep.  244  and  (1895) 
1  Q.  B.  580,  reversing  a  judgment  of  the  Divi- 
sional Court  (Williams  and  Wright,  JJ.)  upon  a 
case  stated  by  Commissioners  of  Income  Tax. 

The  appellants  were  an  English  coinpany 
formed  and  registered  under  the  Joint  Stock 
Companies  Acts,  and  had  their  registered  office 
at  111,  Gresham-street,  Old  Broad-street,  in  the 
city  of  London.  The  actual  work  of  the  company 
was  carried  on  in  Brazil  where  the  profits  were 

(a}  Beported  by  C.  E.  1IAU)IN,  Esq.,  BuTistar-at-Law. 
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earned,  but  the  control  and  direction  of  the 
company  was  in  London  and  its  business  was 
earned  on  under  the  direction  of  the  directors 
there.  The  directors  entered  into  contracts  for 
and  purchased  in  England  and  sent  to  Brazil  the 
materials  for  the  additions,  extensions,  aad  im- 
provements of  their  property,  for  repairs  thereto, 
and  for  new  plant.  The  accounts  were  kept  in 
London,  where  the  balance-sheets,  reports,  &c., 
were  made  out,  aU  meetings  were  held,  and  divi- 
dends declared  and  paid.  The  directors  appointed 
a  superintendent,  who  resided  in  Brazil,  was  a 
salaried  servant  of  the  directors  removable  at 
their  pleasure,  and  bound  to  obey  and  execute  the 
orders  sent  out  to  him  by  the  directors  from 
London.  In  these  circumstances  the  Commis- 
sioners for  the  Income  Tax  made  an  assessment 
upon  the  company  on  370,122L,  the  full  amount  of 
their  profits  and  gains,  against  which  the  company 
appealed.  In  the  case  stated  by  the  commissioners 
for  the  opinion  of  the  Queen's  Bench  Division,  it 
was  found  as  a  fact  that,  with  an  exception  of 
transfer  fees,  amounting  on  an  average  to  1282. 
per  annum,  and  annual  interest  upon  money, 
amounting  on  an  average  to  14232.  a  year,  upon 
both  of  which  particulars  income  tax  had  been 
paid  by  the  appellants,  the  whole  revenue  of  the 
company  arose  from  moneys  earned  and  paid  to 
them  in  Brazil  for  the  carriage  of  passengers, 
goods,  &c.,  on  the  San  Paulo  Railway.  The  con- 
tention on  behalf  of  the  company  was,  that  they 
were  not  chargeable  under  uie  first  case,  sche- 
dule D.,  sect.  100,  of  5  &  6  Vict.  c.  35,  to  income 
tax  on  370,122?.,  the  fuU  amount  of  the  balance  of 
the  profits  and  gains  of  the  company,  but  were 
duu^eable  under  the  fifth  case,  schedule  D.  in  the 
same  section,  only  upon  295,0702.,  the  fuU  amount 
of  the  actual  sums  received  in  the  United  Kingdom 
upon  an  average  of  three  years. 

The  Divisional  Court  gave  judgment  in  their 
favour. 

Sir  E.  Clarke,  Q.C.,  Bigham,,  Q.O.,  and  Bremner, 
for  the  appellants,  contended  that  the  case  was 
^vemed  by  the  decision  of  the  House  of  Lords 
m  the  case  of  Colquhoun  v.  Brooks  (61  L.  T.  Rep. 
518 ;  14  App.  Cas.  493),  which  decided  that  the 
case  of  a  person  residing  in  the  United  Kingdom, 
but  carrying  on  his  trade  entirely  abroad,  falls 
under  the  filth  case  of  schedule  D.  of  5  &  6  Yict. 
0.  35,  8.  100.  The  case  of  The  London  Bank  of 
l£exieo  v.  Apthorpe  (64  L.  T.  Rep.  416;  (1891) 
1  Q.  B.  383 ;  and  65  L.  T.  Rep.  601 ;  (1891)  2  Q.  B. 
378).  vpon  which  the  Court  of  Appeal  relied,  is 
distinguishable,  for  in  that  case  the  bank  carried 
on  business  in  London.    See  also 

Sulley  V.  AUomev-General,  5  H.  &  N.  711 ; 
Bartholomay  Brewing  Company  v.  Wyatt  (69  L.  T. 

Bep.  561  ;  (1893)  2  Q.  B.  499 ; 
Nobel  Dynamite  Company  v.  Wyatt,  lb. 

It  is  really  a  question  of  fact.-  The  whole  of  these 
profits  were  earned  abroad,  and  arose  from 
"foreign  possessions"  so  as  to  bring  the  case 
within  the  fifth  case  of  schedule  D. 

The  Attorney-General  (Sir  R.  Webster,  Q.C.), 
Sir  B.  T.  Beid,  Q.C.,  and  Danckwerts,  for  the 
respondents,  argued  that  this  was  an  attempt  to 
upset  the  practice  that  had  existed  for  thirty  or 
forty  years  as  to  the  assessment  of  income  tax  on 
Indian,  American,  and  other  railway  companies, 
whose  head  offices  were  in  London.  Colquhoun  v. 
Brookt  did  not  lay  down  any  such  principle  g^was 


contended  for,  or  overrule  the  earlier  authorities, 
such  as 

Cesena  Sulphur  Company  v.  Nicholson,  85  L.  T. 

Bep.  275 ;  1  Ex.  Div.  428  ; 
Calcutta  Jute    Jfill*   Company  v.   Nicholson,   35 

L.  T.  Rep.  279  ;  1  Ei.  Div.  437  ; 
Imperial  Continental  Oa$  Astociation'v.  Nicholson, 
87  L.  T.  Bep.  717. 
Colquhoun  v.  Brooks  only  decided  that,  where  a 
man  had  nothing  to  do  with  the  management  of 
a  business  carried  on  abroad,  he  came  under  the 
fifth  case.  It  does  not  depend  upon  where  the 
receipts  are  actually  received.  The  view  taken  by 
the  Court  of  Appeal  was  the  correct  one. 

Sir  E.  Clarke,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Dee.  17. — ^Their  Lordships  gave  judgment  as 
follows : — 

The  LoBD  Chancellor  (Halsbury).  —  My 
Lords :  I  think  that  one  proposition  nas  been 
conclusively  established  by  the  various  cases  that 
have  come  under  your  Lordships'  consideration, 
and  that  is  that,  where  the  trade  is  wholly  or 
partially  carried  on  in  this  country,  the  trader  is 
liable  to  pay  income  tax  on  the  profits  of  his 
trade.  Now,  in  this  case,  the  appellant  company 
is  an  English  company,  i-esiding — so  far  aB  that 
abstraction  a  corporation  can  reside'  at  all — in 
England.  It  has  an  office  in  London,  and  I  am 
disposed  to  think — though  it  is  unnecessai'y  for 
the  purposes  of  this  case  to  say  so — that  its  trade, 
if  tne  word  "  trade "  is  strictly  construed,  is 
wholly  carried  on  in  England.  It  seems  to  me  that, 
as  was  said  by  Cockbnm,  C.J.  and  Crompton,  J. 
in  the  case  of  Sulley  v.  The  Attorney- General 
(5  H.  &  N.  711),  "  it  is  probably  a  question  of  fact 
where  the  trade  is  earned  on,"  and  it  is  probably 
true  to  say  that  that  phrase  may  be  understood 
in  two  different  senses.  It  may  mean  where  the 
land  or  goods  in  respect  of  which  trading  is 
carried  on  are  conveyed,  made,  bought,  or  sold ; 
or,  speaking  of  land,  where  it  is  cultivated  or  used 
for  any  other  purpose  of  profit.  That  makes  the 
locali^  of  the  goods  or  the  land  which  are  the 
subjects  of  the  trade  to  be  in  a  certain  sense  the 
plaoe  where  the  trade  is  carried  on,  because  it  is 
the  place  where  the  things  corporeally  exist,  or  are 
dealt  with.  But  there  is  another  sense  in  which 
the  conduct  and  management,  the  head  and 
brain,  of  the  trading  adventure  are  situated  in  a 
place  different  from  that  in  which  the  corporeal 
subjects  of  trading  are  to  be  found.  It  becomes, 
therefore,  a  question  of  fact,  and  according  to 
the  answer  to  be  given  to  the  question  where  is 
the  trade  in  a  strict  sense  carried  on,  will  the 
answer  be,  under  the  Income  Tax  Acts  there  is 
it  liable  to  assessment.  It  is  therefore  necessaiy 
to  determine  upon  these  principles  where  this 
appellant  company  carries  on  its  business.  It 
deals,  undoubtedly,  with  land  in  the  Brazils.  In 
Brazil  the  payments  are  received,  and  in  Brazil 
the  passengers  and  goods  are  carried,  but  the 
form  of  trading  can  make  no  difference.  If  it 
were  a  mine,  as  in  the  Cesena  case  (35  L.  T.  Rep. 
275 ;  1  Ex.  Div.  428),  or  a  jute  mill  (35  L.  T.  Rep. 
279 ;  1  Ex.  Div.  437),  equally  with  a  railway,  the 
person  who  governs  the  whole  commercial  adven- 
ture, the  person  who  decides  what  shall  be  done 
in  respect  of  the  adventure,  what  capital  shall  be 
invested  in  the  adventure,  on   what  terms  the 
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a>dTenture  shall  be  carried  on,  in  short,  the  person 
~who,  in  the  strictest  sense,  makes  the  profits  by 
hia  skill  or  industry,  however  distant  may  be  the 
^eld  of  his  adventure,  is  the  person  who  is  trading. 
That  person  appears  to  me,  m  this  case,  to  be  the 
appellant  company.  Every  one  of  the  tests  which 
I  have  applied  are  applicable  to  its  proceedings. 
A  shipowner,  or  indeed  a  shipbroker,  may  not 
have  any  one  of  the  ships  or  the  charter-parties 
-which  he  negotiates  in  England ;  but  by  corres- 
pondence, or  by  agency,  he  may  have  both 
charter-parties  and  ships,  not  necessarily  British 
4shipB,  all  over  the  globe.  But,  if  he  lives  in 
London,  and  by  his  direction  governs  the  whole 
of  this  commercial  adventure,  could  it  properly 
1>e  said  that  he  is  not  carrying  on  his  trade  in 
London  ?  So  it  appeai-s  to  me  that  this  appellant 
company  is  carrying  on  the  trade  in  London, 
from  whence  it  issues  its  orders,  and  so  governs 
and  directs  the  whole  commercial  adventure  that 
is  under  its  superintendence.  I  am,  therefore,  of 
-opinion  that  the  appeal  must  be  dismissed  with 
xsosts,  and  I  move  your  Lordships  accordingly. 

Lord  Watson. — My  Lords:  The  decision  of 
■this  appeal  does  not  involve  any  new  controversy 
tipon  the  construction  of  the  Income  Tax  Acts. 
It  depends,  in  my  opinion,  upon  the  answer  which 
ought  to  bie  given  to  a  single  issue  of  fact.  The 
law  which  must  govern  the  present  case  appears 
to  me  to  be  settled  by  the  judgment  of  this  House 
in  Colquhounv.  Brooks  (61  L.  T.  Rep.  518 ;  14  App. 
'Cas.  493).  It  was  held  in  that  case  that  the  m- 
'ferest  of  a  partner,  resident  in  England,  in  the 

^profits  of  a  trade  which  was  exclusirely  carried  on 
m  Australia  by  the  other  members  of  the  firm 
was  chargeable  with  income  tax,  not  under  the 

'  first,  but  under  the  fifth,  case  of  schedule  D.  The 
noble  and  learned  Lords  who  took  part  in  the 
decision  were  of  opinion  that  the  interest  of  the 
Ihiglish  partner  was  included,  in  the  sweeping 

.'  language  of  the  first  case ;  but  they  held  that  it 
also  constituted^  within  the  meaning  of  the  fifth 
case,  a  possession  in  one  of  Her  Majestv's 
dominions  out  of  the  United  Kingdom.      The 

^ground  upon  which  the  interest  was  held  to  be 
taxable  in  terms  of  the  fifth  cose  was  that  the 
Income    Tax    Acts   contain   no    machinery   for 

.  ^assessing,  under  the  first  case,  profits  accruing 
from  any  trade  which  is  not  wholly  or  in  part 

.  carried  on  within  the  United  Kingdom,  whereas 
they  do  provide  machineir  for  assessing,  under 
the  fifth  case,  all  profits  arising  from  trade  exclu- 

i  sively  carried  on  outside  of  the  United  Kingdom. 
In  my  opinion,  the  decision  in  Colquhoun  v.  Brookt 
-directly  affirms  the  rule  that  every  interest  in  the 
profits  of  trade  belonging  to  a  person  who  is, 
within  the  meaning  of  the  Acts,  residenij  in  the 
United  Kingdom  must  be  charged  under  the  first 
case  of  schedule  D.,  if  the  trade  is  carried  on, 

•  either  wholly  or  partly,  within  Great  Britain  or 

'  Ireland,  and  is  chargeable  under  the  fifth  case  if 
the  trade  is  exclusively  can-ied  on  in  any  of  Her 

'  Majesty's  dominions  out  of  the  United  Kingdom. 
The  considerations  which  are  applicable  to  trades 
wholly  carried  on  in  these  dominions  apply  with 
«qual  force  to  trades  exclusively  carried  on  in 

■foreign  possessious  which  ai-e  not  subject  to  the 
British  Crown ;  and  it  appears  to  me  to  be  matter 
of  necessary  implication  that  the  interest  of  a 
resident  here,  in  profits  derived  from  a  trade  of 
the  latter  description,  must  also  be  assessed  for 

income  tax  under  the  fifth  case  of   schedule  D. 


When  it  has  been  ascertained  that  a  person  in- 
terested in  the  profits  of  a  trade  has  his  residence 
in  the  United  ^Kingdom,  in  such  sense  as  to  bring 
him  within  the  incidence  of  the  Income  Tax  Acts, 
the  only  question  remaining  for  determination  is 
whether  the  measure  of  his  liability  is  to  be  found 
in  the  first  or  in  the  fifth  case  of  schedule  D.  In 
the  one  case,  he  is  liable  to  pay  duty  in  respect  of 
the  net  profits  accruing  to  him  from  such  trade ; 
in  the  other,  in  respect  only  of  such  part  of  theae 
profits  as  shall  have  been  actually  received  by 
him  in  this  country.  But  he  cannot,  according  to 
the  rule  established  in  Colquhoun  r.  Brooks,  escape 
from  liability  under  the  first  case  unless  he  is 
able  to  show  that  uo  part  of  the  trade  is  carried 
on  within  the  United  Kingdom,  or,  what  comes  to 
precisely  the  same  thing,  that  it  is  exclusively 
carried  on  in  a  country  or  countries  outside  the 
United  Kinedom,  whether  subject  to  Her  Majesty 
or  not.  If  he  succeeds  in  proving  that  fact  his 
liabihty  wUl  be  under  the  firth  case.  The  appel- 
lant is  an  English  company  incorporated  with 
limited  liability  under  British  statutes,  and  having 
its  registered  office  in  London.  It  is  not  dis- 
puted that  the  company  has  its  domicile  in 
England,  and  is  liable  to  pay  income  tax  in 
respect  of  any  profits  earned  in  the  course  of  its 
ti-ade.  The  complaint  made  is,  that  the  amount  of 
such  profits  has  oeen  assessed  for  duty  under  the 
first  case,  whereas  the  appellants  maintain  that  it 
ought  to  have  been  assessed  under  the  fifth  case, 
because  the  trade  of  the  company  is  wholly  carried 
on  beyond  the  limits  of  the  united  Kingdom.  I 
have  had  no  difficulty  in  rejecting  that  contention. 
It  is  not  necessary  to  consider  whether  the  whole 
trade  of  the  company  ought  to  be  regarded  aa 
carried  on  in  England.  To  my  mind,  it  is  per- 
fectly  clear  that,  in  point  of  fact,  part  of  its 
trade  is  carried  on  here,  and  that  is  sufficient  to 
bring  its  profits  within  the  first  case  of  schedule 
D.  It  is  no  doubt  true  that  the  undertaking,  in 
order  to  carry  on  which  the  company  was  incorpo- 
rated, consists,  as  its  memorandum  bears,  in  "  the 
making,  maintaining,  managing,  and  working" 
of  a  railway  in  Brazu,  and  in  "  tiie  making,  main- 
taining, mana^ng,  and  working"  of  branch 
lines,  roads,  canals,  and  other  means  of  commtmi- 
cation  in  connection  with  the  main  lines.  It  is 
also  true  that  the  directors,  as  authorised  by  the 
articles  of  association,  manage  and  work  the 
railway  and  its  connections  through  a  superin- 
tendent in  Brazil,  appointed  by  them,  and  a  staff 
of  servants  in  Brazil  who  are  under  his  immediate 
supervision;  and  that  the  receipts  of  the  com- 
pany, from  which  profits  made  by  it  are  derived, 
are  earned  and  paid  in  BrazU.  But  the  substantial 
fact  remains  that  the  directors,  subject  to  any 
resolutions  which  may  be  passed  for  their  gni- 
dance  by  the  members  oi  the  company,  are 
vested  with  the  sole  right  to  manage  and  control 
every  department  of  its  afCairs.  Apart  from  the 
authority,  express  or  implied,  which  they  hare 
from  the  directors,  neither  the  superintendent  nor 
any  other  servant  of  the  company  has  any  power 
to  act  in  the  carrying  on  of  its  trade.  They  are 
in  no  sense  traders ;  they  are  merely  servants,  and 
in  that  capacity  are  remunerated  for  the  services 
which  they  are  employed  to  perform.  The  profits 
of  the  undertaking,  although  they  are  received 
by  these  servants,  do  not  belong  to  them,  and  are 
not  in  their  disposal.  Their  only  duty,  unless 
otherwise  directed  by  the  company,  is  to  transmit 
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them  to  London,  and  the  compasT  here  is  the  sole 
jadge  whether' they  ought  or  ought  not  to  be  dis- 
tributed among  its  inemberB.  The  only  persons 
who  can  -with  propriety  be  described  as  carrying 
on  the  trade  of  the  company  are  its  directors,  who, 
for  all  purposes  of  admimsti'ation  and  manage- 
ment, are  the  company  itself.  I  do  not  think  ttiat 
in  such  circumstances  the  particular  localities  in 
which  debts  to  the  company  are  incurred,  or  are 
paid  to  its  agents,  are  of  any  consequence  in 
ascertaining  by  whom  its  trade  is  carried  on.  I 
therefore  concur  in  the  judgment  which  has  been 
moved. 

Lord  Shand  concurred. 

Lord  Davet. — My  Lords :  I  may  content  myself 
in  this  case  with  saying  that  the  business  of  the 
appellant  company  is  not,  on  the  facts  stated  in 
the  case,  entirely  or  exclusively  carried  on  abroad, 
and,  therefore,  that  the  case  of  Colquhoun  v. 
Brooks  (61  L.  T.  Rep.  618 ;  14  App.  Gas.  493),  on 
which  the  appellants'  counsel  relied,  is  no  suffi- 
cient authority  for  the  proposition  which  they 
maintained.  No  doubt  the  profits  of  the  company 
are  derived  from  the  profitable  use  of  land  in 
Brazil  and  from  the  business  of  carriers  carried 
on  in  that  country,  and  in  that  sense  it  is  a 
Brazilian  business.  But  it  is  not  sufficient  to  say 
that  the  company  are  candying  on  a  Brazilian  busi- 
ness as  Wright,  J.  thought,  if  the  company  is  carry- 
ing on  that  business  wholly  or  partially  in  tlus 
country.  It  is  clear  to  my  mind  that  the  direction  and 
supreme  control  of  the  appellant  company's  busi- 
ness is  vested  in  the  board  of  directors  in  London, 
who  appoint  the  agents  and  officials  abroad,  and 
either  by  general  orders  or  by  particular  direc- 
tions control  or  may  control  their  duties,  remn- 
neration,  and  conduct,  and  to  whom  any  question 
of  policy  or  any  contract  or  other  matter  may, 
and  if  deemed  of  sufficient  importance  I  suppose 
would,  be  referred  for  their  decision.  The  busi- 
ness is,  therefore,  in  very  truth  carried  on  in  and 
.from  the  United  Kingdom,  although  the  actual 
operations  of  the  company  are  in  Brazil,  and  in 
that  sense  the  business  is  also  carried  on  in 
that  country.  I  do  not  attach  any  importance 
to  the  fact  of  the  railway  and  business  belong- 
ing to  a  corporation  and  not  to  an  individual, 
exce»>t  that  in  the  case  of  an  English  joint- 
stock  company,  formed  for  the  purpose  of 
carrying  on  a  particular  business,  it  is,  perhaps, 
easier  to  say  where  is  the  seat  of  administration 
and  ^direction.  In  my  opinion,  therefore,  the  case 
is  outside  both  the  decision  and  the  reasoning  of 
the  noble  learned  Lords  who  gave  judgment  in 
the  case  of  Colquhoun  v.  Brooks,  because  I  find 
that  every  one  oi  those  noble  and  learned  Lords 
confined  their  observations  to  a  case  in  which  the 
business  was  entirely  carried  on  abroad.  Whether 
it  would  be  possible  in  any  case  for  a  sole  owner 
of  a  foreign  business  having  exclusive  power  of 
control  over  it,  but  resident  in  this  country,  suc- 
cessfully to  maintain  that  he  did  not  caiiy  on  a 
business  here  it  is  unnecessary  to  say.  That 
question,  which  is  probably  one  of  fact,  will  be 
dealt  with  when  it  arises  according  to  the  circum- 
stances of  the  case.  I  am,  therefore,  of  opinion 
that  the  business  of  the  San  Paulo  Company  is 
not  a  "  foreign  possession "  within  the  meaning 
of  the  fifth  case  of  sect.  100,  schedule  D., 
as  interpreted  in  Colquhoun  v.  Brooks,  and,  that 
being  so,  the  case  undoubtedly  falls  within  the 


language  of  the  first  case,  and  it  follows  that  the- 
company  has  been  rightly  charged  upon  th» 
whole  of  its  profits  or  gains. 

Judgment  cmpealed  from  affrmed,  and  appeal, 
dismissed  with  costs. 

Solicitors  for  the  appellants,  Clements,  Williams, 
and  Chappie. 

Solicitor  for  the  respondent,  F.  C.  Gore,  Solicitor- 
of  Inland  Revenue. 


3utJictal  €:ommittef  of  tfje^rtbg  €tmntiL 

Nov.  18  and  Dee.  7, 1895. 

(Present:  The  Right  Hons.  Lords  Hobhottse, 
Macitaohtbn,  and  Mobbib,  and  Sir  R. 
Couch.) 

Hunter  District  Water  Supply  Board  r. 
Newcastle  Wallsbnd  Coal  Cohpamy.  (a) 

on    APPEAL     from     THE     BUPBEME     COURT    OP 
NEW  SOUTH  WALES. 

Law  of  New  South  Wales— Stat.  66  Viet.  No.  27 — 

RateabUity  of  lands — Water  supply. 
A  statute  provided   that  a  water    supply   board- 
might  rate  "  lands  and  tenements  distant  not- 
more  than  sixty  yards  from,  anym^ain  constructed- 
by  or  vested  in  the  board."     The  respondenta. 
were  the  owners  and  occupiers  of  a  very  largo 
quantity  of  land  of  considerable  value,  a  very, 
small  portion  of  which  lay  within  the  prescrihed- 
distance  from,  a  main  of  the  appellants. 
Held  {affirming  the  judgment  of  the  court  heUrw), 
that  the  fact  that  the  respondents'  land  was  all 
comprised  in  one  holding   did  not    make   that 
part  of  it  which  lay  beyond  the  prescribed  limit- 
rateable. 
This  was  an  appeal  from   a  judgment  of   th&< 
Supreme  Court  of  New  South  Wales  (Darley,  C.  J.. 
and  Innes,  J.,  Foster,  J.  dissenting),  dated  the- 
17th  Sept.  1894,  by  which  a  verdict  in  favour  of 
the  appellant  board  was  set  aside  and  judgment' 
entered  for  the  respondents  in  an  action  brought. 
by  the  board  against  the  latter  to  recover  money 
due.  for  water  rates. 

The  action  was  commenced  in  1893  by  the- 
appellants,  who  were  the  Water  Suppj^  and. 
Sewerage  Board  for  the  district  of  Lower  Hunter, 
New  South  Wales,  constituted  under  an  Act  of 
that  colony  (stat.  55  Vict.  No.  27).  The  respon- 
dents were  the  proprietors  of  a  large  coal-mining 
area  of  8772  acres,  situated  in  vanons  boroughs, 
with  a  private  connecting  railway.  The  board 
contended  that  the  property  was  in  their  water 
district,  and  was  rateable  for  water  under  th» 
provisions  of  the  statute. 

The  compaaT,  on  the  other  hand,  pleaded  that 
their  land  and  tenements  were  not  liable  to  bft 
rated,  and  that  the  board  did  not,  by  bye-lawst 
duly  make  and  establish  the  water  rates  in  eoiu- 
formity  with  the  Act. 

The  question  whether  the  property  of  the  com- 
pany was  rateable  or  not  depended  on  the< 
construction  of  the  statute  and  bye-laws,  and 
was  said  to  be  of  considerable  importance  to  thei 
colony. 

At  the  trial  a  verdict  was  entered  bv  consent 
for  the  board  for  the  amount   claimed — 7961. — 

(a)  BeporMd  bj  0.  E.  MlU)iii(,  Etq.,  Buriit«r-kt-Law. 
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■with  leave  to  the  company  to  move  to  enter  the 
verdict  for  them  or  to  reduce  the  amount.  The 
rule  nisi  was  argued  before  the  Supreme  Court, 
who  ordered  the  verdict  for  the  board  to  be  set 
aside  and  judgment  entered  for  the  respondents, 
with  costs. 

Cogem-Sardy,  Q.C.,  Vaughan  Hawkins,  and 
W.  H.  Cozens-Hardy  appeared  for  the  appellants. 

/.  WaU(yn,  Q.C.,  Wood  Bill,  and  H.  O.  Davies 
for  the  respondents. 

At  the  conclusion  of  the  arguments  their  Lord- 
dups  took  time  to  consider  their  judgment. 

Dee.  7.  —  Their  Lordships'  judgment  was  de- 
livered by 

Lord  Macnaghten.  —  The  appellants  are  a 
board  of  water  supply  and  sewerage  for  the 
district  of  the  Lower  Hunter,  New  South  Wales, 
and  incorporated  as  such  by  Act  zxvii.,  of 
1892.  The  respondents  are  owners  and  occupiers 
of  a  mining  propeHy  within  the  district  of  the 
liOwer  Hunter,  comprising  8772  acres  of  land, 
with  a  colliery  in  operation  and  a  private  railway 
connecting  their  works  with  the  Great  Northern 
Railway.  A  water  main  belonging  to  the  board 
carosses  the  line  of  the  respondents'  railway,  and 
runs  through  one  comer  of  their  land.  It  is 
contended  by  the  board  that,  according  to  the 
true  construction  of  the  Act  of  1892,  the  whole  of 
the  respondents'  property,  including  their  private 
railway,  is  rateable  for  water  supply.  That 
contention  is  disputed  by  the  respondents,  who 
use  no  water  supplied  by  the  board,  whose  land 
in  some  parts  is  above  the  level  of  the  board's 
reservoir,  and,  if  the  contention  of  the  board  is 
Tvell  founded,  would  apparently  be  liable,  in 
addition  to  the  rate,  to  a  charge  of  2s.  6d.  for 
every  horse  and  every  head  of  cattle  kept  on 
their  property,  and  doable  that  charge  it  they 
were  to  use  any  water  supplied  by  the  board. 
The  action  was  brought  by  the  board  to  enforce 
their  claim.  There  are  no  facts  in  dispute,  nor  is 
tiiere  any  question  as  to  the  amount  of  the  rate, 
assuming  the  view  of  the  board  to  be  correct. 
A  verdict  was  therefore  taken  by  consent  for 
the  sum  of  796Z.  98. 9<i.,  which  was  the  fuU  amount 
of  the  rate  claimed  for  the  year,  with  leave  for 
the  respondents  to  move  the  court  to  enter  the 
verdict  for  them.  On  appeal  to  the  Supreme 
Oonrt  the  verdict  was  entered  for  the  respon- 
dente.  Sir  Frederick  Darley,  C.J.,  with  whom 
Lanes,  J.  concurred,  was  of  opinion  that  the 
language  of  the  Act  was  not  so  clear  as  to  compel 
the  court  to  decide  against  the  respondents, 
"considering  the  extraorcunaryi'esultof  upholding 
the  contention"  of  the  board,  Foster,  J.,  who 
dissented,  thought  that  the  verdict  was  a  gross 
hardship  on  the  respondente,  but,  after  full  con- 
sideration, he  could  not  say  that  he  had  any  such 
doubt  as  to  the  meaning  of  the  words  used  by  the 
Legislature  as  to  enable  him  to  agree  with  the 
rest  of  the  court.  The  water  supply  for  a  district 
is  in  the  first  instance  provided  by  the  Govern- 
ment, who  construct  the  works.  "Wnen  the  works 
are  passed  and  approved  they  are  transferred  to 
and  vested  in  the  board,  and  the  cost  becomes 
repayable  by  the  board  by  means  of  periodical 
paymente.  For  the  purpose  of  carrying  the  Act 
into  execution  the  board  is  empowered  to  make 
bye-laws  (inter  alia)  "for  determining,  making, 
and  levying  the  rate  to  be  paid  .  .  in  respect 
of  lands  and  tenements  distant  not  moi'e  than 


sixty  yards  from  any  main  .  .  .  although 
such  Ismds  or  premises  are  not  actually  connected 
with  any  main."  Those  are  the  words  which  aeeai 
to  have  given  rise  to  so  much  difficulty  in  the 
court  below.  The  enactment  says  that  the  board 
may  rate  lands  within  a  certain  distance  from 
theii'  main.  How  can  that  make  lands  outside 
the  limit  rateable  ?  The  appellante  contend  that 
lands  outeide  the  prescribed  limit  are  rateable 
when  they  form  one  holding  with  lands  wkhin  the 
prescribed  limit.  Where  is  that  to  be  found 
in  the  Act  P  There  is  nothing  in  the  Act 
about  lands  forming  one  holding  or  being  held 
togetider  with  other  lands.  There  is  nothing  to 
show  that  the  Act  intended  lands  in  one  occupa- 
tion or  "held  as  under  one  ownership,"  to  use 
Foster,  J.'s  language,  to  be  regarded  as  one  indi- 
visible unit  for  rating  purposes.  Foster,  J.  seems 
to  think  that  the  contention  of  the  appellante  is 
in  accordance  with  the  natural  and  ordinary 
meaning  of  the  language  used.  After  com- 
menting on  the  expression  "  lands  and  tenemente  " 
it  would  be  sufficient,  he  says,  for  the  purposes  of 
the  case  to  treat  the  place  rated  as  a  tenement. 
"  Two  houses,"  he  observes,  "  or  two  tenemente 
are  clearly  not  more  than  sixty  yards  distant 
trom.  one  another  if  the  nearest  parte  of  each 
are  within  that  distance."  That  may  be  so.  The 
leading  idea  in  the  case  pnt  by  his  Honour  is  the 
distance  between  two  places,  but  here  it  is  not 
the  purpose  of  the  enactment  to  define  or  specify 
the  distance  between  two  objecte.  The  purpose 
is  to  mark  out  an  area  for  taxation,  which  is  a 
very  different  thing.  For  the  sake  of  illustiution, 
suppose  there  was  an  Act  declaring  that,  tinr  the 
purpose  of  maintaining  a  sea-wall,  lands  within 
the  distance  of  one  mile  from  high-water  mark 
should  be  taxed,  would  anybody  seriously  contend 
that  the  whole  of  a  man's  park  or  demesne,  con- 
taining, perhaps,  a  thousand  acres  or  more,  was 
taxable  because  an  acre  or  two  of  it  happened  to 
lie  within  the  area  of  taxation  P  It  may,  perhaps, 
be  objected  that  in  the  case  supposed  the  tax  or 
cess  would  be  at  so  much  per  acre,  and  that^  ' 
consequently,  there  would  be  no  difficulty  in 
arriving  at  the  amount  of  the  tax  for  any 
g^ven  quantity  of  land.  Here  the  tax  im- 
posed is  according  to  the  municipal  valuation 
when  the  subject  of  taxation  is  within  a  muni- 
cipality and  included  in  the  municipal  valuation. 
That  provision,  it  was  argued,  must  ci'eate  serious 
difficulty  if  the  view  of  the  respondente  be 
adopted.  Now,  the  first  observation  that  occurs 
on  that  line  of  argument  is  this :  If  the  respon- 
dents are  right — if  there  is  nothing  in  the  section, 
by  or  under  which  the  tax  is  imposed  autborirang  a 
charge  on  lands  outeide  the  prescribed  limit — 
why  should  any  such  lands  be  taxed  merely  because 
otherwise  there  may  be  a  difficulty  in  assessinf; 
some  lands  which  are  liable  to  texation  P  Even 
if  the  difficulty  is  insupei-able  it  would  be  more 
reasonable  that  lands  declared  to  be  liable  to 
taxation  should  go  scot-free  than  that  lands  out- 
side the  texable  area  should  be  swept  within  the 
net.  But  the  truth  is,  that  when  the  Act  is  fairly 
construed  the  difficulties  presented  to  their  Iiord- 
ships  in  the  course  of  the  argument,  such  as  they 
are,  vanish  altogether.  It  is  to  be  observed  that 
the  board  is  not  "  compellable  to  supply  water  to 
any  person  whomsoever."  In  every  case  of  supply 
to  private  persons  the  supply  is  apparently  in 
point  of  law  a  matter  of  grace  or  of  agreement. 
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The  Leglalature  may  well  have  thought  that  a 
public  lizard — in  con-eapondence  with  and  nnder 
the«omtrol  of  the  execative,  and  in  touch  with 
the  mwiicipalities  within  their  district — would 
hardly  need  the  pressure  of  legal  compulsion,  and 
might  be  trusted  to  dispense  the  benefits  at  their 
disposal  fairly  and  impartially  to  all  concerned. 
It  is  also  to  be  obsei-ved  that  the  board  is  autho- 
rised to  require  every  consumer  of  water  to  put 
-op  a  meter,  and  a  bye-law  has  been  made  provid- 
jng  that  "  if  the  meter  account  exceeds  the  assess- 
ment calculated  at  the  rate  of  2s.  per  1000 
gallons,"  which  is  the  prescribed  rate  wr  water 
supplied  by  meter,  "then  such  excess  shall  be 
<ihajf^  in  addition  to  the  assessment."  Kow, 
vhen  the  water  is  supplied  by  meter,  or  for 
■domestic  purposes  without  meter,  no  question  as 
to  the  sixty  yards  limit  can  arise.  That  question 
only  arises  when  there  is  no  connection  with  the 
mam.  In  such  cases,  which  are  probably  rare,  all 
the  board  has  to  do  is  to  assess  the  person  who 
haa  failed  to  make  a  connection  with  the  main, 
and  to  assess  him  in  respect  of  his  property  lying 
within  the  prescribed  limit  of  sixty  yards.  If  the 
valuation  of  that  property  is  "included"  in  the 
municipal  valuation — that  is,  if  it  is  to  be  found 
there  as  an  assessment  available  for  the  purposes 
-of  assessment  by  the  board — then  the  board  is  to 
Adopt  the  municipal  valuation.  If  it  is  not 
included  in  the  municipal  valuation,  then  the 
board  is  authorised  to  make  a  valuation  of  its 
own.  But  in  all  cases  a  minimum  charge  of  lOs. 
is  authorised,  though  that  charge  may  exceed 
-5  per  cent,  on  the  valuation,  which  is  the  general 
limit.  When,  therefore,  the  valuation  is  under 
10{.  the  precise  amount  is  immaterial  even  if  the 
premises  are  occupied.  If  the  premises  are 
vacant  the  rate,  according  to  the  bye-laws,  is  only 
4d.  in  the  pound,  and  then  it  is  immaterial  what 
the  precise  amount  of  the  valuation  is  if  it  is 
onder  302.  Their  Lordships  were  invited  to 
approach  the  Act  of  1892  as  a  confused  and 
puzzling  mass  of  legislation.  They  think  it  right 
to  say  that  they  have  not  found  any  difficulty  in- 
volved in  the  question  which  has  been  submitted 
to  them  on  the  appeal.  They  will,  therefore, 
humbly  advise  Her  Majesty  that  the  appeal  ought 
to  be  dismissed.  The  appellants  will  pay  the 
oosts  of  the  appeal. 

Solicitor  for  the  appellants,  0.  M.  Light. 

Solicitors  for  the  respondents,  Foohs,  Chadwicl^ 
Arnold,  and  Chadwick. 


Stti^xmt  Cornt  o(  ^vitkidaxt 


COURT   OF    APPEAL. 

Dee.  4  and  5, 1895. 

(Before  Liwdlet,  Smith,  and  Riobt,  L.JJ.) 

Be  J.  H.  JoN£8  (a  Solicitor),  (a) 

APFEAI.  FBOU  THB  CHAHOEST  DIVISION. 

SdHeiior  and  client — Gosia  —  Taxation — "  Agree- 
ment  in  writiTig  " — Signature  by  client  only — 
Payment — Crimincd  charge  —  Courtt  of  police 
magistrate  and  quarter  aetsione — Enforcing  or 

<<)SeiRnt«dbj  W.  Ivikxt  Cook  and  E.  A.  Scbatculet,  Eiqrs., 
BuTlstarB-«t-Law. 


setting  aside  agreement — Jurisdiction  of  High 
Court  —  Attorneys    and    Solicitors   Act    1870 
(33  <fc  34  Vict.  c.  28),  ss.  4.  8, 10, 15. 
The  expression  "  the  court  or  a  judge  thereof,"  in 
sects.  8  and  10  of  the  Attorneys  and  Solicitors 
Act  1870,  refers  to  a  court  of  the  same  kind  as 
those  in  which  any  action  at  law   or  suit  in 
equity  could  be  brought,  and  a  judge  who  has 
power  to  deal  with  such  an  acOoyi  or  suit,  and  does 
not  include  a  police-court  or  a  court  of  quarter 
sessions  or  the  justices  constituting  such  court. 
Consequently  an  application  for  the  examination 
or  cancellation  of  an  agreement  in  respect   of 
costs  for  business  done  in  a  police-court  or  a 
court  of  quarter  sessions,  and  the  taxation  of  the 
costs,  where  the  amount  payable  under  the  agree- 
ment exceeds  501.,  is  properly  made  to  a  judge  of 
the  High  Court,  and  not  to  the  police-court  or 
to  the  court  of  quarter  sessions,  or  the  justices 
constituting  such  court. 
So  held  by  the  Court  of  Appeal,  affirming  the  deci- 
sion of  Stirling,  J. 
It  is  not  essential  to  the  validity  of  an  agreement 
for  the  payment  of  costs,  under  sect.  4  of  the 
Attorneys  and    Solicitors  Act    1870,   that   the 
agreement  should  be  pgned  by  the  solicitor;  it  is 
sufficient  if  it  be  signed  by  the  client  alone. 
So  held  by  Stirling,  J.,  following  Re  Thompson ; 
Ex   parte  Baylis  (70  L.  T.  Bep.  238;    (1894) 
1  Q.  B.  462). 
In  Oct  1893  J.  A.  Mordecai,  together  with  other 
persons,  was  brought  before  the  borough  magis- 
trate at  Cardiff  upon  a  charge   of    a    criminal 
nature — namely,  stealing  timber  —  and  retained 
J.  H.  Jones,  a  soUcitor,  to  defend  him. 

On  the  11th  Oct.  1893  he  was  committed  for 
trial  at  the  quarter  sessions. 

On  the  19th  Oct.  he  paid  the  solicitor  the  sum 
of  252.  on  account  of  costs. 

On  the  2l8t  Oct.,  shortly  before  the  trial,  he 
signed  the  following  document : 

I  agree  yotur  oosta  in  the  matter  of  my  defenoe,  yon  to 
pay  oonnaerB  fees,  witneBsei'  fees,  and  i^  other  disbnne- 
ments,  at  7S{. 

This  document  was  handed  to  the  solicitor,  but 
was  not  signed  by  him. 

On  that  day  Mordecai  was  tried  and  acqtutted. 
He  subsequently  paid  the  balance  of  the  752. 
nnder  protest. 

Being  dissatisfied  with  the  arrangement, 
Mordecai  took  out  a  summons  asking  (1)  that  the 
respondent  might  be  ordered  to  deliver  to  the 
applicant  a  bill  of  fees  and  disbursements  in 
respect  of  the  action  Beg.  v.  Mordecai,  and  to 
deliver  to  the  applicant  all  deeds,  books,  papers, 
and  writings  in  his  custody  or  power  belonging 
to  the  applicant,  and  (2)  that  it  might  be  referred 
to  the  taxing  master  to  tax  and  settle  such  bill 
without  regard  to  the  agreement  between  the 
parties  of  the  21st  Oct.  1893;  and  that  the  re- 
spondent might  account  for  the  sum  of  752.  paid 
to  him. 

The  summons  was  heard  before  Stirling,  J. 
on  the  2lBt  March  and  the  23rd  and  24th  July, 
1895,  and  judgment  was  reserved. 

Upon  the  opening  of  the  summons  a  prelimin- 
ary objection  was  taken  on  behalf  of  the  solicitor, 
that  the  document  signed  by  the  applicant, 
although  not  signed  by  the  solicitor,  was  a  good 
agreement  within  the  meaning  of  the  Attorneys 
and  Solicitors  Act  1870,  and  that  it  rdated  to 
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business  done  in  the  court  of  the  magistrate  at 
Cardiff  and  in  the  Court  of  Quarter  Sessions,  and 
consequently  could  not  (regard  being  had  to  the 
provisions  of  sect.  8  of  the  Act)  be  examined  or 
set  aside  by  the  court. 
Athton  Cross  for  the  summons. 
Dunham  for  the  respondent. — I  take  the  pre- 
liminary objection  (1)  that  this  is  not  the  proper 
court  to  tax  the  solicitor's  bill  of  costs';  and  (2) 
assuming  that  it  is,  that  the  agreement,  although 
signed  by  the  client  only,  is  a  valid  agreement. 

Ashton  Cross. — This  is  the  proper  court  to  tax 
the  solicitor's  bill  of  costs.  The  Court  of  Quarter 
Sessions  is  not  a  continuing  court  and  has  no 
o£Bcer  \?ho  can  tax  bills.  By  sect.  23  of  2  Greo.  2, 
c.  23,  power  to  tax  bills  of  costs  was  given  to  the 
judges  and  -barons  of  the  High  Courts,  and  under 
that  section  it  has  been  held  that  the  Court  of 
Queen's  Bench  was  the  proper  court  to  tax  bills  for 
work  done  at  quarter  sessions : 

Clarle  v.  Donovan,  5  T.  E.  694 ;  1  Esp.  137 ; 

Ex  parte  Williarm,  4  T.  B.  496  ; 

Sylvettery.  Webster,  9  Bing.  388  ; 

Pnlling  on  Attorneys,  3rd  edit.,  p.  345. 

By  the  Judicature  Act  1873,  s.  16,  the  jui-isdiction 
of  the  Queen's  Bench  was  transferred  to  the  High 
Court.  The  jurisdiction  to  tax  bills  was  not 
changed  by  the  Act  of  1870.  The  whole  object 
of  the  Act  was  to  enable  a  solicitor  to  enforce  an 
agreement  in  a  summary  manner.  It  made  no 
change  in  the  pi-actice.  Sect.  4  enables  a  solicitor 
to  make  an  agreement  in  writing  with  his  client 
respecting  the  amount  and  manner  of  payment 
for  the  whole  or  any  part  of  his  past  or  future 
services.  He  cannot,  however,  under  the  section 
receive  the  amount  payable  under  the  agreement 
until  the  agreement  has  been  examined  or  allowed 
by  a  taxing  officer  of  a  court  having  power  to  en- 
force the  agreement.  Sect.  8  is  a  continuation  of 
sect.  4,  and  provides  for  the  examination  and 
enforcement  of  agreements.  The  word  "  court  " 
in  sect.  8  refers  to  courts  in  which  actions  at  law 
or  suits  in  equity  can  be  brought.  A  bill  of  costs 
in  respect  of  work  done  in  a  revising  barrister's 
court  has  been  held  to  be  taxable  in  the  Court  of 
Chancery : 

Be  Andrews,  17  Beav.  510. 
Sect.  8  of  the  Act  of  1870  was  intended  to  prevent 
actions  to  recover  remuneration  agreed  upon  in 
lieu  of  costs  when  work  has  been  done,  and  does 
not  apply  to  an  action  for  refusing  to  allow  an 
attorney  to  do  the  work  and  earn  the  remunera- 
tion: 

Reeit  V.  Williams,  32  L.  T.  Rep.  462 ;  L.  Rep.  10 
Ex.  200. 

The  Court  of  Quarter  Sessions  has  only  power  to 
tax  costs  in  cei'tain  cases  specified  by  statute.  It 
has  no  power  to  tax  costs  as  between  solicitor  and 
client.  Where  coste  are  allowed  by  an  order  of 
quarter  sessions,  and  consent  to  taxation  out  of 
sessions-  is  not  given,  no  subsequent  court  of 
quarter  sessions  has  jurisdiction  to  order  taxa- 
tion: 

Midland  Railway  Company  v.  Guardianit  of 
Edmonton  Union,  72  L.  T.  Rep.  811 ;  (1895)  1 
Q.  B.  357. 
Even  if  the  Act  of  1870  did  deprive  the  court  of 
the  jurisdiction  which  it  had  previously  exei-cised 
for  moi-e  than  a  hundred  years,  the  agreement  in 
the  present  case  is  not  an  agreement  within  the 


Act,  inasmuch  as  it  was  not  signed  by  botb 
solicitor  and  client : 

fie  Lewis ;    £ae  parte  JIunro,  35  L.  T.  Bep.  857  ; 

IQ.  B.  Div.  724; 
Re  Raven ;  Ex  parte  Pitt,  45  L.  T.  Bep.  742 ; 
Be  Russell,  Son,  and  Scott,  52  L.  T.  Bep.  794  f 
30  Ch.  114. 

It  is  true  that  in  Bewley  v.  Atkinson  (41  L.  T. 
Eep.  603;  13  Ch.  Div.  283)  Thesiger,  L.J. 
expressed  some  doubt  as  to  i2e  Lewis  (ubi  sup.). 
That,  however,  was  not  a  solicitor's  case.  In  Re 
Thompson;  Ex  parte  Baylis  (70  L.  T.  Rep.  238; 
(1894)  1  Q.  B.  462)  a  doubt  was  thrown  upon  the 
dictum  in  Re  Lewis ;  Ex  parte  Munro  (ubi  sup.) ; 
but  that  case  is  inconsistent  with  all  the  other 
reported  cases  on  the  point.  I  submit,  therefore, 
that  an  agreement  under  the  Act  of  1870  is  an. 
agreement  by  which  both  parties  are  bound  and 
which  is  signed  by  both  parties.  Apart  from 
statute  the  court  has  an  iimerent  jurisdiction  to 
tax  bills: 

Storer  and  Co.  v.   Johnson,  62  L.  T.  Eep.  710; 
15  App.  Cas.  203. 

LasUy,  the  preliminary  objection  goes  only  to 
the  second  branch  of  the  summons  as  to  taxation. 
It  does  not  affect  the  question  as  to  the  delivery 
of  a  bill.  The  court  has  power  to  order  th& 
delivery  of  a  bill,  whether  or  not  it  would  have 
power  to  refer  it  to  taxation : 

Duffett  V.  M'Evoy,  52  L.  T.  Eep.  633;    10  App. 

Cas.  300 ; 
Re  West,  King,  and  Adams;   Ex  parte  Clough,  67 

L.  T.  Eep.  57;  (1892)  2  Q.  B.  102. 
Delivery  of  a  bill  is  important,  because  the  case 
may  be  one  in  which  the  court  will  exercise  its- 
inherent  jurisdiction  to  tax.    He  also  referred  to 
Re    Hotcell   Thomas,  68   L.  T.  Rep.  759;     (1893> 

1  Q.B.  670; 
Be  Erape ;    Ex  parts  Perrett,  68  L.  T.  Rep.  558  ; 

(1893)  2  Ch.  284. 
Dunham  in  reply. — Prior  to  the  Act  of  1870  a 
client  could  not  make  an  agreement  with  & 
solicitor  to  pay  him  a  fixed  sum  for  costs.  This 
the  Act  enabled  him  to  do.  The  Act  was  intended 
to  be  a  code  regulating  agreemento  between 
solicitors  and  their  clients.  Sect.  15  not  only 
excludes  taxation,  but  the  provisions  of  the 
Solicitors  Act  1843  as  to  delivery  of  bills.  The 
court  would  not  on  a  summary  application  order 
the  delivery  of  a  biU  except  for  the  purposes  of 
taxation.  I  rest  my  case  on  the  ground  that  sect. 
15  of  the  Act  was  designed  to  exclude  agreements 
for  coste  from  the  provisions  of  the  Act  of  1843. 
The  jurisdiction  to  examine  and  enforce  agree- 
ments is  conferred  by  sect.  8  on  the  court  is 
which  the  business  or  the  greater  part  thereof 
was  done,  or  a  judge  thereof.  Here  the  businesa 
was  done  in  part  before  the  magistrate  at  Cardiff, 
and  in  part  at  the  quarter  sessions  at  Cardiff, 
but  no  part  in  the  High  Court.  [Stielikg,  J. — 
Could  any  of  the  justices  sittmg  at  quarter 
sessions  be  s^d  to  be  judges  of  quarter  sessions  P] 
At  least  the  court  of  the  stipendiary  magistrate 
is  a  continuoTis  court.    If  that  is  so,  tiie  objection 

Snt  forward  by  the  other  side  is  of  no  importance. 
I  the  construction  of  ssct.  8  is  as  I  contend,  it. 
would  be  competent  for  the  magistrate  to  enforce 
the  agreement.  If  not,  there  must  have  been  tk 
slip  by  the  Legislature.  [Stielino,  J.— If  so» 
would  that  not  be  a  case  for  the  exercise  by  the. 
court  of  its  inherent  jurisdiction.]    The  Act  con- 
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templated  that  the  'work  done  should  be  in  conrts 
in  which  solicitors  could  act  as  advocates,  i.e. 
in  the  inferior  courts.  Why,  then,  should  any' 
distinction  be  drawn  between  County  Courts 
and  police-courts  P  I  submit  that  the  applicant 
must  (;o  to  the  polioe-conrt  to  obtain  tajcation, 
and  it  there  is  no  machinery  there,  that  is  an 
omiasion  on  the  part  of  the  Legislature.  As  to 
the  inherent  jurisdiction  of  the  court,  the  order, 
if  made,  ought  only  to  be  made  in  an  action  and 
not  on  a  summary  application  like  the  present. 
The  equity  of  sect.  15  would  opei-ate  to  exclude 
the  inherent  aa  well  as  the  statutory  jurisdiction 
of  the  court.  There  would,  however,  be  no 
inherent  jurisdiction  in  the  court  to  set  aside  an 
agreement.  The  magistrato  himself  would,  if 
called  upon,  be  bound  either  to  set  aside  or 
enforce  the  a^^reement.  Clarke  v.  Donovan  (ubi 
sup.),  and  Sylvester  v.  Webster  (ubi  sup.)  have 
nothing  to  do  with  the  present  question.  All 
they  decided  was,  that  a  solicitor  could  not  sue 
without  delivering  a  bill.  Be  Andrews  {ubi  sup.) 
merely  decided  that  the  court  of  a  revising 
barrister  was  a  court  of  registration  and  not  a 
court  of  law  or  equity ;  that  it  was  not  a  court 
for  deciding  between  siibject  and  subject  or 
between  subject  and  Crown.  Before  the  Act  of 
1870,  if  the  work  was  done  in  no  court,  or  in  the 
Court  of  Chancery,  the  Court  of  Chancery  taxed ; 
if  in  any  other  court  the  common  law  courts. 
[Stibzjno,  J.  referred  to  Be  Oaitskell  (1  Ph. 
576).]  Further,  I  say  that  the  agreement  is  a 
good  agreement  within  the  Act  of  1870,  notwith- 
standing it  was  signed  by  the  client  only : 

Re  Thompson ;  Ex  'parte  fiaylxs  (ubi  sup.). 

Cur.  adv.  vult. 

July  27. — Stiblino,  J.  (after  stating  the  facts 
and  the  nature  of  the  preliminary  objection)  con- 
tinued : — The  first  question  is,  whether  a  document, 
signed  by  the  client  but  not  by  the  solicitor,  is  an 
"  agreement  in  writing "  within  the  meaning  of 
sect.  4  of  the  Act  of  1870.  It  is  not  necessary 
for  me  to  go  through  the  somewhat  long  course 
of  decisions  on  the  subject,  as  I  think  I  am  bound 
by  the  decision  in  Be  Thompson  ;  Ez  parte  Baylis 
{ubi  tup.),  where  the  previous  cases  were  con- 
sidered. In  that  case  the  document  was  signed 
by  the  client  only.  Pollock,  B.  said,  in  giving 
judgment :  "  It  is  said,  on  the  authority  of  the 
dictnm  in  Be  Lewis ;  Ex  parte  Munro  {ubi  «itp.), 
thai  the  document  signed  by  this  gentleman's 
client  is  not  an  agreement  in  writing  within 
sect.  4  of  the  Attorneys  and  Solicitors  Act  1870, 
because  it  is  not  signed  also  by  him.  In  that 
case  the  agreement  was  signed  b^  the  solicitor 
onl^,  and  the  reason  given  for  requiring  the  client 
to  sign  also  is,  that '  otherwise  it  would  always  be 
possible  for  a  solicitor  to  place  a  document  signed 
by  himself  only,  and  containing  terms  f arourable 
to  him,  before  a  client,  and  then  to  contend  that 
the  client  was  bound  byit. '  This  observation 
has  plainly  no  bearing  on  the  present  case.  It  is 
said  that  the  dictum  has  been  assented  to  in  sub- 
sequent decisions ;  but  I  do  not  find  this  to  be  the 
case.  It  has  been  quoted,  not  unnaturally,  in 
judgments  in  which  the  effect  of  the  language  of 
the  statute  has  not  been  carefully  considered ; 
but  in  Bewley  v.  Atkinson  (13  Ch.  Div.,  at  p.  399) 
Theriger,  L.J.  points  out  that  the  expressions 
used  are  wider  than  was  necessary  for  the  data- 
rion,  and    it  is    not    supported  by  Be  Baven; 
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Ex  parte  Pitt  {ubi  sup.),  in  which  Fry,  J.  merely 
held  that  a  letter  written  by  a  client  to  a 
solicitor  did  not  show  '  accession  in  writing.'  I 
think  that  the  document  satisfies  the  statute, 
and  that  the  client  is  not  now  entitled  to  have 
the  agreement  examined  by  the  officer  of  the 
court."  Charles,  J.,  who  was  the  other  judge 
forming  the  court,  gave^ judgment  to  the  same 
effect,  and  it  was  held  that  an  agreement  signed 
by  the  client  alone  was  an  agreement  within  the 
statute.  I  consider  myself  bound  by  that  autho- 
rity to  hold  that  this  is  a  document  within  the 
Act.  Then,  as  to  the  second  '  question,  whether 
this  court  has  jurisdiction  to  examine*  into  the 
agreement,  and  if  necessatr  to  set  it  aside;  that 
is  an  entirely  new  point,  and  though  the  Act  was 
passed  in  1870,  and  ite  provisions  have  been  dis- 
cussed in  many  cases,  and  though,  as  I  am  told  by 
an  experienced,  master  of  the  Crown  Office,  agree, 
mente  relating  to  the  coste  in  criminal  matters 
have  repeatedly  been  before  the  courts,  of  which 
the  case  of  Be  Lewis  {ubi  sup.),  which  has  bees 
before  referred  to,  was  an  instance,  this  point  has 
never  arisen  for  decision.  The  sections  of  theb 
Act  material  to  be  considered  for  this  purpose  are- 
the  4th,  8th,  10th,  and  15th.  [His  Lordship  read  the 
sections,  and  continued :]  The  contention  is  that 
the  court  having  jurisdiction  to  examine  into 
and  enforce  the  agreement  within  the  meaning  of 
sect.  8  is  the  court  of  the  magistrate  at  Cardiff, 
or  the  Court  of  Quarter  Sessions;  and  con- 
sequently that,  under  sect.  10,  one  or  other  of 
those  courte,  or  a  judge  of  them,  is  the  proper 
tribunal  to  re-open  the  matter,  and  that  the  juris- 
diction of  this  court  is  excluded  by  sect.  15.  The 
words  of  the  early  part  of  sect.  4  are  very  wide, 
and  seem  to  authorise  agreemente  lietween 
solicitors  and  cliente  with  rderence  to  all  coste 
capable  of  taxation  under  6  &  7  Vict.  c.  73 ;  and 
it  has  already  been  held,  in  Be  Lewis  {ubi  sup.), 
that  a  bill  of  coste  in  respect  of  proceedings 
before  magistrates  is  subject  to  such  texation.  I 
think,  therefore,  that  the  agreement  in  question  is 
within  the  Act  of  1870.  Sect.  8  provides  that, 
the  agreement  is  to  be  enforced  or  set  aside  by  the 
court  in  which  the  business  or  any  part  thereof* 
was  done,  or  a  judge  thereof.  It  is  contended 
that  the  word  "  court "  in  this  section  includes  a. 
court  of  quarter  sessions  and  a  police  magistrate's 
court.  If  the  word  is  read  in  a  sense  wide- 
enough  to  include  a  court  of  quarter  sessions,, 
who  are  the  judges  of  that  court.?  They  must 
be  the  justices  of  the  peace  who  took  part  in 
the  trial  of  the  particular  case,  and  possibly  every 
justice  who  was  qualified  to  sit  on  the  occasion, 
so  that  an  application  to  enforce  or  set  aside  the 
agreement  might  be  made  on  motion  or  petition 
to  any  such  justice.  I  cannot  think  that  such  a 
result  was  intended.  It  seems  to  me  that  the- 
courte  referred  to  by  the  Act  are  those  pre. 
sided  over  by  judges ;  and  justices  of  the  peace- 
who  constitute  the  Oourte  of  Quarter  Sewdons 
would  not  in  the  ordinary  use  of  langnaoe  be 
r^erred  to  as  judges.  At  all  evente,  I  think  that 
what  is  in  this  Act  referred  to  as  a  "  court "  is  one 
of  the  same  kind  as  those  in  which  actions  at  law  or 
snits  in  equity  could  be  brought.  The  expression 
"  tiie  court  or  a  judge  "  is  fint  found  in  the  Act 
in  the  oonolading  portion  of  sect.  4,  and  the  con- 
text there  ahowa,  I  think,  what  is  the  meaiiing  of 
it.  It  is  there  used  with  reference  to  bnsinen 
done  in  an  action  at  law  or  a  suit  in  equity,  and 
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the  judges  spolien  of  are  those  who  have  power 
to  deal  with  such  actions  and  suits,  and  those  I 
think  must  be  the  judges  which  were  intended  to 
be  referred  to  all  through  the  Act,  and  not  the 
justices  who  constitute  a  court  of  quarter  sessions. 
That  being  my  opinion  as  regards  a  court  of 
quarter  sessions,  I  must  come  to  the  same  con- 
clusion as  regards  the  magistrate  of  the  police- 
court.  The  position  and  duties  of  such  magisti'ates 
are  regulated  by  the  Act  26  &  27  Vict.  c.  97,  ss.  3 
and  5,  and  the  functions  which  they  discharge  are 
simply  those  of  a  justice  of  peace.  I  come,  there- 
fore, to  the  conclusion  that  the  preliminary  objec- 
tion must  be  overruled,  and  the  summons  must  be 
restored  to  the  paper  in  the  ordinary  course. 

Subsequently  the  matter  came  again  before 
Stirling,  J.  on  the  merits,  when  his  Lordship 
decided  that  an  order  to  tax  the  bill  of  costs  ought 
to  be  made. 

Hie  solicitor  now  appealed. 

Dunham,  for  the  appellant,  contended  that, 
having  regard  to  sects.  8,  10,  and  15  of  the 
Attorneys  and  Solicitors  Act  1870,  the  court 
to  enforce  or  set  aside  the  agreement  was 
the  court  in  which  the  business  to  which  it 
i-elated  was  done,  in  this  case  the  court  of 
the  borough  magistrate  or  the  Court  of  Quarter 
Sessions ;  and  that  the  High  Court  had  no 
jurisdiction  to  examine  into  the  agreement,  or 
set  it  aside,  as  it  would  have  had  if  the  business 
had  been  done  in  no  court.  He  also  submitted 
that  on  the  merits  of  the  case  the  agreement 
ought  not  to  be  set  aside ;  and  that  therefore  no 
ordier  to  tax  ought  to  be  made. 

Athton  Croeg,  for  the  respondent,  was  not 
called  upon  to  argue. 

LiNDLEY,  L.J. — This  is  an  appeal  by  a  solicitor 
from  an  order  of  Stirling,  J.  setting  aside  an 
a^greement  between  the  solicitor  and  a  client  that 
the  solicitor  should  be  paid  751.  for  coats.  The 
point  raised  by  the  argument  of  Mr.  Dunham — 
one  of  the  points  raised  before  Stirling,  J. — is 
that  the  application  to  set  aside  this  agreement 
was  made  to  the  wrong  court.  The  costs  in  ques- 
tion were  incurred  in  relation  to  defending  the 
client  in  a  criminal  proceeding  before  a  magis- 
trate and  before  the  Court  of  Quarter  Sessions. 
The  client  was  committed  for  trial  by  the  magis- 
trate, but  at  the  quarter  sessions  he  was  acquitted. 
Mr.  Dunham  contends  that  in  order  to  set  aside 
this  agreement,  the  proper  course  is  to  take  it 
either  to  the  magistrate  or  to  the  Court  of  Quarter 
Sessions.  He  relies  upon  certain  provisions  of 
the  Attorneys  and  Solicitors  Act  1870,  and  says 
that,  accordmg  to  the  language  of  that  Act,  these 
costs  have  b^n  incurred  in  a  pi-oceeding  in  a 
court,  and  that  the  court  having  jurisdiction  to 
set  aside  the  agreement  is  the  court  in  which  the 
proceeding  took  place.  Now,  that  contention 
strikes  an  English  lawyer  as  rather  startling, 
because  until  1870  nobody  ever  imagined  that 
either  a  magisti-ate  or  justices  at  quarter  sessions 
had  jurisdiction  to  set  aside  an  agreement.  And 
it  certainly  would  be  strange  if  the  Legislature, 
in  dealing  with  agreements  oetween  solicitors  and 
their  clients,  and  in  providing  machinei'y  for 
setting  aside  such  agreements,  had  made  such  a 
very  large  alteration  in  the  law  without  there 
being  the  slightest  sign  of  an  intention  to  alter 
tiie  law  with  regard  to  magistrates  and  quaiter 
sessions  in  other  respects.     But  it  must  oe  ad- 


mitted that  the  Act  is  awkwardly  drawn,  and 
that  there  ai-e  some  words  in  it  which  warrant 
Mr.  Dunham's  contention.  The  material  sections 
of  the  Act  are  4,  8, 10,  and  15.  The  Act  contains 
no  definition  of  "  court."  It  is  an  Act  to  amend 
the  law  relating  to  the  remuneration  of  attomevB 
and  solicitors,  not  an  Act  to  extend  the  junB> 
diction  of  magistrates  or  quaiter  sessions.  That 
is  not  what  Parliament  was  thinking  of.  Now, 
sect.  4  is  a  section  which  in  effect  enables  a 
solicitor  to  make  an  agreement  with  his  client  as 
to  his  remuneration  for  work  done  without  the 
necessity  of  taxation.  It  says  this  :  "  An  attorney 
or  solicitor  may  make  an  agreement  in  writing 
with  his  client  respecting  the  amount  and 
manner  of  payment  for  the  whole  or  any 
pai-t  of  any  past  or  future  services,  fees, 
charges,  or  disbursements,  in  respect  of  business 
done  or  to  be  done  by  such  attorney  or  solicitor, 
whether  as  an  attorney  or  solicitor,  or  as  an 
advocate  or  conveyancer,  either  by  a  gross  sum,  or 
by  commission  or  pei-centage,  or  oy  salary  or 
otherwise,  and  either  at  the  same  or  at  a  greater 
or  at  a  less  rate  as  or  than  the  rate  at  which  he 
would  otherwise  be  entitled  to  be  remunerated, 
subject  to  the  provisions  and  conditions  in  this 
part  of  this  Act  contained."  That  is  to  say,  the 
section  renders  lawful  that  which  was  previously 
considered  illegal,  namely,  an  agreement  by  a 
solicitor  with  his  client  for  a  lump  sum.  There 
can  be  no  question  that  the  expression,  "  whole  or 
any  part  of  any  past  or  futui-e  services,"  and  so 
on,  includes  business  done  in  all  courts  and  in.  all 
places — in  a  criminal  court  or  in  no  court  at  all. 
Then  follows  this  proviso :  "  Provided  always, 
that  when  any  such  agreement  shall  be  made  in 
respect  of  business  done  or  to  be  done  in  any 
action  at  law  or  suit  in  equity  the  amount  pay- 
able under  the  agreement  shall  not  be  received  by 
the  attorney  or  solicitor  until  the  agreement  has 
been  examined  and  allowed  by  a  taxing  officer  of 
a  court  having  power  to  enforce  the  agreement." 
That  does  not  look  as  if  any  court  like  a  criminal 
couit  were  intended.  Then  the  section  goes  on 
thus :  "  And  if  it  shall  appear  to  such  taxing 
officer  th^t  the  agreement  is  not  fair  and  reason- 
able, he  may  require  the  opinion  of  a  court  or  a 
judge  to  be  taken  thereon  oy  motion  or  petition, 
aud  such  court  or  judge  shall  have  power  either 
to  reduce  the  amount  payable  under  the  agree- 
ment, or  to  order  the  agreement  to  be  cancelled, 
and  the  costs,  fees,  chai'ges,  and  disburse- 
ments, in  respect  of  the  business  done  to 
be  taxed  in  the  same  manner  as  if  no  such 
agreement  had  been  made."  That  is  the  firait 
time  that  the  expression  "  court  or  a  judge  "  is 
used  in  this  Act  of  Parliament.  That  must  mean 
a  court  or  a  judge  qualified  to  try  an  action  at 
law  or  hear  a  suit  in  equity.  Then  sect.  8 
provides  that  any  such  agreement  may  be 
enforced  or  set  aside  "  by  the  comt  in  which  the 
business  or  any  part  thereof  was  done,  or  a  judge 
thereof,  or  if  the  business  was  not  done  in  any 
court,  then  where  the  amount  payable  under  the 
agreement  exceeds  502.  by  any  superior  court  of 
law  or  equity  or  a  judge  thereof,  and  where  such 
amount  does  not  exceed  502.  by  the  judge  of  a 
County  Court  which  would  have  jurisdiction  in  an 
action  upon  the  agreement."  Mr.  Dunham  saya 
that  the  work  done  by  the  solicitor  in  this  case 
was  work  done  in  a  court,  and  that  the  court 
which  alone  has  jurisdiction  to  set  aside  this 
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agreement  is  the  court  in  whicli  the  hnsiness  was 
<done.  But  it  ia  to  be  observed  that  the  expression 
used  is  "  by  the  court  or  a  judge  thereof.  That 
language  appears  to  us  to  be  inapplicable  to 
A  police  magistrate  and  to  the  Court  of  Quarter 
Sessions.  A  police  magistrate  is  not  a  judge, 
nor  are  justices  sitting  at  quarter  sessions ;  and 
it  is  quite  obvious  that  the  term  "  court  or  a 
judge  means  a  court  of  law  or  equity,  or  a 
■court  which  in  the  exercise  of  its  ordinary  juris- 
diction has  power  to  set  aside  agreements  of  this 
Mnd.  I  do  not  think  that  the  other  sections 
really  throw  any  light  on  the  m^ter  or  carry  it 
any  further.  No  doubt  the  language  of  the 
sections  which  Mr.  Dunham  has  picked  out  is  to 
some  extent  in  favour  of  Ma  contention.  But 
when  I  come  to  ask  myself,  "  Is  this  language  so 
plain  as  to  give  magistrates  or  justices  sitting  at 
quarter  sessions  a  new  jurisdiction  ?  "  my  answer 
IB,  that  it  is  not.  It  is  also  to  be  observed  that 
tmder  the  previous  Act  these  costs  would 
have  been  taxed  by  the  Court  of  Queen's  Bench, 
and  it  is  absurd  to  say  that  Parliament  in- 
tended to  transfer  the  jurisdiction  from  the 
■Court  of  Queen's  Bench  to  the  Court  of 
Quarter  Seasions.  The  appeal  must  be  dismissed, 
-with  costs. 

Smith,  L.J. — ^I  am  of  the  same  opinion.  This 
is  a  proceeding  taken  by  a  client  who  was  tried 
■at  Cardiff  for  receiving  stolen  goods  with  the 
knowledge  that  they  were  stolen.  He  retained 
Mr.  Jones  as  his  soboitor,  first  before  the  borough 
magistrate  and  afterwards  before  the  Court  of 
Quarter  Sessions.  Jones  took  251.  for  his  expenses 
before  the  magistrate.  I  see  no  objection  to  that. 
But  after  Mordecai,  the  client,  h^d  been  com- 
mitted, and  when  the  time  of  the  trial  was 
■drawing  nigh,  Jones,  in  effect,  said  to  him :  "  If 
you  do  not  agree  to  pay  me  752.  for  my  costs  I 
withdraw  from  the  case."  Under  this  pressure 
Mordecai  acceded  to  that  request,  and  gave  a 
■chaise  on  his  pi-operty  for  the  amount.  He  after- 
ward paid  the  balance  of  the  752.,  so  that  Jones 
has  in  his  pocket  752.  for  defending  his  client 
before  the  magistrate  and  at  quarter  sessions. 
Ifordecai  was  acquitted  and  is  at  large,  and  he 
now  refuses  to  be  bound  by  this  agreement.  In 
these  circumstances  the  case  came  on  before 
Stirling,  J.  for  the  purpose  of  having  the  agree- 
ment set  aside  and  getting  an  order  for  taxation 
■of  these  costs.  Mr.  Durmam  took  this  point : 
He  said :  "  Stirling,  J.  had  no  jurisdiction  to  set 
aside  this  agreement  or  to  make  an  order  to  tax, 
because  of  sect.  8  of  the  Attomeya  and  Solicitors 
Act  1870,  which  gives  the  court  jurisdiction  to 
«nforce  or  set  aside  agreements  for  coats.  Under 
that  section  the  proper  court  to  set  aside  this 
agreement  is  not  the  Court  of  Chancery,  but  is 
«ither  the  court  of  the  magistrate  at  CiardifE  or 
the  Court  of  Quarter  Sessions."  If  it  can  be 
made  out  that  those  courts  have  jurisdiction  we 
must  ^Te  effect  to  that  argument.  But  if  not, 
the  point  is  a  bad  one.  I  a^ree  that  sect.  8  is  not 
artificially  drawn ;  but,  looking  at  it  as  a  whole, 
it  is  obvious  what  the  Legislature  intended.  Sect. 
4  enables  a  solicitor  to  enter  into  a  bargain  with 
his  client  for  a  lump  sum.  That  is  the  fii'st 
section  in  which  the  term  "  court  or  a  judge  "  is 
mentioned.  The  section  does  not  refer  to  a  police 
magistrate  nor  to  a  coui-t  of  quarter  sessions. 
Se(^  8  commences  thus :  "  No  action  or  suit  shall 
be  bronght  or  instituted  upon  any  such  agree- 


ment." Now  what  does  that  meanP  Did  any- 
body ever  hear  of  biinging  an  action  or  insti- 
tuting a  suit  before  justices  either  at  petty 
sessions  or  quarter  sessions?  The  section  then 
proceeds  thus :  "  But  every  Question  respecting 
the  validity  or  effect  of  any  such  agreement  may  be 
examined  and  determined,  and  the  agreement 
may  be  enforced  or  set  aside  without  suit  or  action 
on  motion  or  petition  of  any  person  or  the  repre- 
sentative of  any  person  a  party  to  such  agree- 
ment, or  being  or  alleged  to  be  liable  to  pay,  or 
being  or  claiming  to  he  entitled  to  be  paid  the 
costs,  fees,  charges,  or  disbursements  in  respect 
of  which  the  agreement  is  made  by  the  court  in 
which  the  business  or  any  part  thereof  was  done, 
or  a  judge  thereof."  The  words  "  action"  "  suit," 
"motion,"  "petition,"  are  all  applicable  to  pro- 
ceedings in  Superior  Courts,  or  possibly  also  to 
proceedings  in  the  County  Courts.  Then  what  ia 
the  meaning  of  the  words  "  the  court  or  a  judge 
thereof?"  Who  ever  heard  of  a  magistrate 
being  described  as  a  judge  of  a  court  ?  Magis- 
ti'ates  are  justices  of  petty  sessioua;  and  the 
same  observation  applies  to  the  Court  of  Quarter 
Sessions.  The^  are  all  justices.  The  language  of 
the  section  is  inapplicaole  either  to  a  magistrate 
or  to  justices  at  quarter  sessions.  The  section 
then  provides  a  remedy  in  the  case  of  "  business 
not  done  in  any  court,"  i.e.,  any  court  having 
jurisdiction  to  enforce  or  set  aside  the  agreement. 
[His  Lordship  read  the  concluding  part  of  the 
section,  and  continued :]  It  is  suggested  that  in 
the  present  case  the  effect  of  this  section  is  to 
transfer  the  jurisdiction  to  set  aside  the  agree- 
ment from  the  courte  which  have  heretofore  exer- 
cised it  to  the  magistrate  or  the  justices  at 
quarter  sessions.  In  my  judgment  tins  conten- 
tion cannot  prevail.  I  cannot  read  the  section  in 
that  way.  Sects.  10  and  15  neither  add  to  nor 
detract  from  sect.  8.  The  technical  objection 
therefore  fails ;  and  there  being  ample  evidence 
of  pressure  I  think  that  this  agreement  ought  to 
be  set  aside,  and  an  order  to  tax  made. 

BiOBT,  L.J. — I  am  of  the  aalne  opinion.  I 
agree  with  the  reasons  already  given,  and  espe- 
cially the  reasons  with  reapect-to  the  worda  "the 
court  or  a  judge  thereof."  So  far  aa  I  know  it  is 
neither  the  legal  practice  nor  the  common  practice 
to  speak  of  magistrates  or  justices  as  judges.  No 
doubt  'they  have  important  judicial  functions  to 
perform ;  but  they  have  been  called  justicea  for 
centuriea,  and  primd  facie  when  the  Legislature 
uses  the  words  "  a  court  or  a  judge  thereof  "  it  is 
intended  to  exclude  courts  in  which  justices  sit. 
Then  you  find  the  functions  imposed  by  this 
statute  are  functions  of  a  character  which  never 
have  been  imposed  upon  justices.  So  there  can 
be  no  doubt  that  "  business  not  done  in  any 
court "  in  sect.  8  meana  buainess  not  done  in  any 
court  having  a  judge  who  has  jurisdiction  to  set 
aside  agreements.  As  soon  as  the  technical  diffi- 
culties are  out  of  the  way,  I  have  no  doubt  that 
this  is  a  proper  case  in  which  an  order  should  be 
made.     The  appeal  must  be  diamiaaed  with  coste. 

Appeal  ditmisted. 

Solicitors  for  the  appellant,  Biddell,  Vaisey,  and 
.  Smith,  agente  for  J.  H.  Jones,  Cardiff. 

Solicitora  for  the  respondent,  VdUanee  and 
Vallance,  agente  for  Hervey  E.  Murly,  Bristol. 
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July  6  and  30, 1895. 

(Before  Lord  Esheb,  M.B.,  Kat  and 

Smith,  Ii.JJ.) 

MONSBN  V.  MaCFABLANE  AND  0THEB8.  (a) 
APPEAL  FBOK  THE   QTTEEN'B  BENCH  DITIBION. 

Skip— Charter-party — Demurrage — Cargo  of  coal 
— "  To  be  loaded  as  customary  at  .  .  .  a» 
per  colliery  gtiarantee"  —  Incorporation  of 
guarantee  into  charter-party — Commeneement  of 
lay  days. 

A  charter-party  provided  that  the  ship  was  "  to 
proceed  to  a  customary  loading  place  in  the 
Royal  Dock,  Grimsby,  and  there  receive  a  full 
cargo  of  coals,  to  be  loaded  as  customary  at 
Grvmsby  as  per  eoUiery  guarantee  in  fifteen 
eoUiery  worhtng  days;  demurrage  to  be  at  the 
rate  of  4<i.  per  register  ton  per  day."  By  the 
eoUiery  guarantee,  the  colliery  oumers  agreed 
with  me  charterers  "  to  load  with  coal  in  fifteen 
colliery  working  days  after  the  said  ship  is 
whoUy  wnbaRasted  and  ready  in  dock  at  Chrimsby 
to  receive  her  entire  cargo  .  .  .  Time  not  to 
commence  before  the  2nd  Aug.  Time  to  count 
from  the  day  foUovnng .  that  on  which  notice  of 
readiness  is  received  .  .  .  the  said  notice  to 
be  handed  to  office  as  soon  as  the  ship  is  ready  as 
above  stipulated,  and  not  before." 

Notice  of  readiness  was  given  by  the  shipowner  to 
the  charterers  on  the  3rd  Sept.  The  ship,  in  her 
twm,  could  have  loaded  at  ike  customary  loading 
place  on  the  17th  Sept.,  but,  owing  to  delay  for 
which  the  charterers  were  responsible,  she  did 
not  get  there  until  the  10th  Oct.,  and  her  loading 
was  completed  on  the  13th  Oct. 

Held  (diasentiente  Kay,  L.J.),  that  the  provisions 
of  the  eoUiery  guarantee  as  to  loading  were  in- 
corporated into  the  charter-party  ;  that  the  lay 
days  commenced  on  the  day  after  notice  of  readi- 
ness w<is  given  by  the  shipowner  to  the  eharterers ; 
and  thai  the  charterers  were,  therefore,  liable  to 
pay  demurrage  after  the  emiration  of  fifteen 
eoUiery  working  days  from  that  time. 

Judgment  of  Maihew,  J.  affirmed. 

This  was  aa  appeal  by  iha  defendants  from  the 

judgment  of  Mathew,  J.  at  the  trial  -mthont  a 

This  action  was  brought  by  the  shipowner 
against  the  charterers  for  demurrage  at  the  port 
of  loading. 

By  a  charter-paii^,  dated  the  16th  Jul^  1894, 
between  the  plaintiff  and  the  defendants,  it  was 
agreed  that  the  ship  I^dd,  then .  at  Grimsby, 
sEoold  with  all  oonrenient  speed, 

Frooeed  to  a  onatomary  loading  plaoe  in  the  Boyal 
Sook,  Orinuby,  or  as  near  thereto  as  she  ma^  laf  ely  get 
always  afloat,  and  there  receire  a  full  and  oomplete 
oaigo  of  Kireton  Parle  ooal  from  enoh  colliery  as  ohar- 
terers  or  their  agents  may  direct ;  .  .  .  to  be  loaded 
as  onstomary  at  Orinuby  as  per  colliery  guarantee  in 
fifteen  colliery  working  days  .  .  .  Demurrage  to  be 
at  (he  rate  of  fonrpenoe  per  register  ton  per  day. 

The  "  coUieiy  guarantee,"  which  was  a  printed 
form  in  common  use  at  Grimsby,  partly  fiOled  up 
in  writing,  was  an  agreement  between  the  char- 
terers and  the  Kiveton  Park  Coal  Company,  dated 
the  20th  July  1894. 

By  this  agreement  the  colliery  company  under- 
took to  load  the  J^eld  with  coal 

In  fifteen  colliery  working  days  (Sundays  and  coUiery 
(a)  Beported  by  J,  H.  WlLLUin,  En].,  Barrliiter-at-Law. 


holidays  not  working  days)  after  the  said  ship  is  wholly 
unballasted  and  ready  in  dock  at  Grimsby  to  reoeiTe  har 
entire  cargo  (atrikea  of  pitmen,  frosts,  and  storms, 
delays  at  spout  aanged  by  stormy  weather  or  floods,  and 
delay  on  the  part  of  the  railway  company  either  in  sup- 
plying trucks  or  loading  the  coals  from  the  colliary, 
or  any  other  accident  stopping  the  workings,  loadings,  or 
shipping  of  the  cargo  always  excepted)  .  .  .  Time 
to  count  from  the  day  following  that  on  which  notice  of 
readiness  is  receired  ;  the  said  notice  (in  writing)  to  be 
handed  to  office  during  office  hours     .  as  soon  as 

the  ship  is  actually  ready  as  abore  stipulated,  and  not 
before.  No  notice  recelTed  on  Sundays  or  any  colliery 
holidays.  The  ship  to  move  to  the  spout  and  proceed  with 
her  loading  wheneTer  required  to  do  so  during  the  entire- 
continuance  of  the  lay  days.  Demurrage  as  per  charter- 
party,  but  not  exceeding  fourpenoe  per  registered  ton. 
per  colliery  working  day.  The  non-fulfilment  of  any  of 
the  aboTe  conditions  to  render  the  guarantee  null  and 
Toid. 

In  the  Royal  Dock  at  Grimsby  there  was  only 
one  spout  at  which  a  ship  of  the  size  of  the 
Fjeldcovli  load.  All  ships  loading  coal  at  th» 
Royal  Dock  were  obliged  to  load  at  a  "  spout," 
that  being  the  customary  mode  of  loading. 

The  ship  was  ready  in  the  dock  to  receive  her 
cargo  on  the  3rd  Sept.,  when  due  notice  was  given 
by  the  shipowner  to  the  charterers  and  harbour- 
master that  the  ship  was  ready  to  load,  and  she 
was  entered  in  the  "  turn  book  as  ready  to  go  to 
the  "  spout."  Her  turn  did  not  come  nntil  the 
17th  Sept.,  and  heiota  that  date  she  coold  not> 
have  loaiied  any  coal  at  (he  spout. 

The  coUiery  company  did  not  give  notice  thafr 
they  were  ready  to  deliver  ooal  until  the  9th  Oct.,. 
and  the  ship  went  under  the  spout  on  the  10th  Oct. 
The  loading  was  completed  on  the  13th  Oct. 

Mathew,  J.,  at  the  trial,  held  that  the  terms  of 
the  coUiery  guarantee  as  to  loading  were  inocn-- 
porated  into  the  charter-party,  snd  that  the  lay 
days  commenced  to  run  from  the  day  after  th& 
3Ta  Sept.,  when  notice  was  given  that  the  ship 
was  ready  to  load.  He  gave  judgment  for  the 
plaintiff  for  twenty-three  days'  demurrage. 

The  defendants  appealed, 

Joseph  Walton,  Q.C.  and  Danekwertt  for  the 
appellants. — The  colliery  guanmtee  is  not  to  be 
incorporated  into  the  charter-part^.  The  lay 
days  commenced  when  the  ship  arrived  at  the 
customary  loading  place,  that  is,  at  the  berth,  and 
not  before : 

NeUon  t.  Dahl,  44  L.  T.  Eep.  381 ;  12  C*.  Kv- 

568; 
Thareia  Sulphw  Company  v.  JforsI  Brothers  and* 

Co.,  65  L.  T.  Bep.  669  ;  (1891)  2  Q.  B.  647  ; 
Oood  aTid  Co.  v.  Iiaaet,  67  L.  T.  B«p.  450;  (I892> 
2  Q.  B.  555. 
It  was  the  fault  of  the  coUieiy  company  that  the 
vessel  did  not  get  sooner  to  the  loadmg  berth,  and 
not  the  fault  of  the  charterers.  The  shipowner 
cannot  sue  upon  the  colliery  guarantee  : 

Restitution  Bteanuhip  Company  v.  Pirie  and  Co.^ 
61  L.  T.  Bep.  330. 

The  reference  in  the  charter-party  to  the  colliery 
guarantee  must  be  governed  by  the  express  pro- 
vinon  in  the  charter-par^  that  the  ship  is  "  to  be-. 
loaded  as  customary  at  Grimsby : " 

Tapscott  T.  Balfour,  27  L.  T.  Bep.  710 ;  L.  Bep.  8 

C.  P.  46. 

Lawson  Walton,  Q.C.  and  Carver  for  the  respon. 

dent.  —  The    charter-party   provides    tiiat  the 

loading  is  to  be  as  customary  "  as  per  oolliei> 
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■fpiaraatee."  That  guarantee  is  in  a  form  com- 
iDonlj  nsed  at  this  port,  and  all  its  proyiaions  are 
incorporated  into  the  charter-party.  Tbo  goaran- 
tee  OBfines  the  time  at  which  the  obligation  to 
load  commences,  and  the  lay  days  begin  to  run 
from  that  time.  That  is,  the  lay  days  are  to  oom- 
jnence  on  the  day  after  notice  of  readines  to  load 
is  given. 


Joseph  WcJ,ton,  Q.C.  replied. 


Cur.  adv.  vult. 


July  30. — Lord  Esheb,  M.R. — This  is  an  action 
~for  demurrage  brought  by  a  shipowner  against 
the  charterers  of  the  ship.  The  action  was 
tried  by  Mathew,  J.  withoat  a  jnr^,  who  decided 
in  favonr  of  the  plaintiff.  The  dispute  is  as  to 
when  the  lay  days  began,  and  this  appeal  is  from 
the  deasion  of  Mathew,  J.  upon  the  construction 
•of  the  diarter-party.  It  will  be  well  to  consider 
£r8t  what  was  the  subject  matter.  In  NeUon  r. 
JDahl  {ubi  »up.)  the  court  undertook  to  explain 
-eeveral  well-known  forms  of  charter-party,  and 
to  state  when,  in  each  case,  the  lay  days  would 
begin.  That  was  not  an  exhaustive  explanation, 
for  there  may  be  other  forms  of  charter-party 
besides  those  explained  in  that  case.  If  there 
-are,  then  that  case  does  not  apply.  It  seems  to 
me  that  this  charter-party  is  a  particular  kind  of 
oharter-party,  which  is  not  one  of  those  explained 
in  NeUon  v.  DvM  {ubi  svp.).  It  is  a  form  of  caarter- 
party  applicable  to  a  particular  port.  The  port  is  a 
<x>al  port  where  coals  are  shipped  direct  from 
the  colliery  through  "  spouts."  We  must  consider, 
then,  who  are  necessary  parties  to  the  transaction 
of  loading.  The  shipowner  and  the  shipper  are, 
of  coarse.  Loading  a  ship  is  a  combined  opeiation 
by  shipper  and  shipowner.  The  division  of  the 
'Operation  is  that  the  shipowner  must  have  the 
snip  ready  to  receive  the  cargo,  and  that  the 
shipper  must  have  the  cargo  ready  to  put  into 
the  ship,  and  must  bring  it  to  the  side  of  the 
ship  and  to  the  deck;  there  the  shipowner  is 
bonnd  to  receive  the  cargo  and  to  deal 
with  it,  unless  there  is  some  stipulaUon  to 
ihe  contrary.  In  such  a  port  as  this,  how- 
ever, there  are  other  parties  to  the  operation 
of  loadme,  ^thout  whom  the  loading  cannot  be 
done.  There  is  a  dock,  which  is  under  the  control 
of  the  harbour-master  as  to  the  placing  and 
moving  of  ships.  The  harbour-master,  therefore, 
takes  part  in  the  transaction.  The  coals  are  to 
be  brought  from  a  colliery,  and  are  to  be  put  into 
the  ship  through  a  "  spout."  The  coals  cannot 
come  to  the  spout  without  the  act  of  the  colliery 
owner.  Thei«  are,  therefore,  in  such  a  case  as 
this,  four  parties  to  the  operation  of  loading  a 
ship  with  coal.  The  shipowner,  the  shipper,  the 
harbour-master,  and  the  colliery  owner.  It  follows 
that  there  must  be  a  customary  mode  of  dealing 
with  such  loading;  and,  as  a  matter  of  course, 
that  charter-parties  are  in  a  form  which  will 
enable  the  parties  to  deal  with  that  mode  of  load- 
ing. This  charter-party  seems  to  me  to' deal  with 
all  sach  matters.  It  provides  that  the  ship,  being 
then  in  Grimsby,  shall  with  all  convenient  speed 
proceed  to  a  "customary  loading  plaoe  in  the 
iBoyal  Dock,  Grimsby,  as  required  by  charterers 
.  .  .  and  there  receive  on  board  from  the 
factors  or  agents  of  the  charterers  a  full  and 
oomplete  cargo  of  Kiveton  Park  coals  from  such 
colliery  as  the  charterers  or  their  agents  may 
direct    ...    to  be    loaded   as  customary    at 


Grimsby  as  per  colliery  guarantee  in  fifteen 
coUiery  working  days.  .  .  .  Demurrage  to  be 
at  the  rate  of  fourpenoe  per  register  ton  per  day." 
There  is  the  intended  tramaotion  described. 
But,  inasmuch  as  there  must  be  several  parties 
to  that  transaction,  it  was  necessary  to  determine 
the  rights,  liabilities,  and  duties  of  each  party  as 
to  the  separate  parts  of  each  transaction.  That 
is  settled  by  the  demurrage  clause.  That 
clause  is  one  clause,  and  applies  to  the  duties  of 
all  parties,  and,  if  it  is  altered,  it  is  altered  as 
regards  all  of  them.  The  demurrage  clause, 
therefore,  deals  with  the  one  transaction  of  load- 
ing and  receiving  the  cargo,  and  deals  with  each 
part  as  being  part  of  the  one  transaction.  Here 
the  ship  is  to  proceed  "  to  be  loaded  as  customary 
at  Grimsby  as  per  colliery  guarantee,"  and  is  to  be 
loaded  in  "  fifteen  ooUiery  working  days."  The 
loading  there  is  to  be  a  jomt  transaction.  In  the 
chaiter-partv  the  parties  are  the  chai-terer  and  the 
shipowner;  but  we  must  take  into  consideration 
the  fact  that  there  are  other  parties  to  the  opera- 
tion of  loading.  The  ship  is  to  be  loaded  as 
customary  at  Grimsby,  where  there  is  a  colliery 
guarantee ;  and  she  is  to  be  loaded  in  fifteen 
coUiery  working  days.  That  gives  a  right  to  the 
charterer,  and  gives  him  fifteen  days  in  which  to 
perform  his  part.  Then,  demurrage  is  to  be  at 
the  agreed  rate.  The  demurrage  clause  does  not 
increase  the  number  of  lay  days,  but  refere  to 
days  beyond  the  lay  days.  The  "  lay  days  "  are 
the  days  for  loading,  that  is,  the  davs  eiven  to 
the  charterer  for  doing  his  part  in  loamng  the 
ship.  The  ship  is  to  be  loaded  as  customai-y  at 
Grimsby,  "  as  per  colliery  guarantee."  In  my 
opinion  the  effect  of  that  is  to  incorporate  the 
colliery  guarantee  into  the  charter-party,  and 
into  the  demurrage  clause,  so  far  as  it  is  appli- 
cable. The  charterer  undertakes  to  load  in 
fifteen  colliery  working  dava,  and  the  oollieiy 
guarantee  adopts  the  same  figures.  The  coUieiy 
company  undertake  to  load  the  ship  "  in  fifteen 
colliery  working  days  after  the  said  ship  is 
wholly  unballasted  and  ready  in  dock  at  Grimsby 
to  receive  her  entire  careo  : "  "  time  to  count 
from  the  day  following  that  on  which  notice  of 
readiness  is  received."  The  lay  days,  therefore, 
are  to  run  from  the  day  following  that  on  which 
the  shipowner  gives  notice  in  writing  that  the 
ship  is  ready  to  receive  the  entire  cargo.  In 
such  a  port  as  this  a  ship  cannot  receive  cargo  at 
any  time  she  chooses;  she  cannot  move  under 
a  "spout"  to  load  without  an  order  from  the 
harbour  master.  It  is,  therefore,  customary  to 
give  notice  to  the  harbour-master  that  the  ship 
18  ready  to  load,  and  the  ship  is  then  put  "  on 
turn  "  to  go  under  the  "  spout,"  after  the  notice 
has  been  given.  But  if,  when  the  ship's  turn 
comes  the  charterer  is  not  ready  to  load,  the 
harbour-master  will  not  allow  the  ship  to  go 
under  the  "  spout."  It  is,  then,  the  duty  of  the 
charterer  to  have  the  coals  ready  at  the  spout, 
and  to  make  use  of  the  spout  when  the  turn 
comes.  If  the  shipowner  has  given  notice  to  the 
charterer  and  to  the  harbour-master  that  he  is 
ready  to  receive  the  cargo,  but  the  colliery 
company  cannot  bring  the  coal  to  the  spout, 
who  is  answerable  for  the  delay  ?  That  is  a 
part  of  the  operation  of  loading  which  belongs 
to  the  charterer,  and  he  has  to  see  that  he  gets 
the  coal  ready  to  load  within  the  lay  days.  It  is 
for  this  reason  that  the  charterer  takes  care  to 
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eet  from  the  colliery  owner  a  guarantee  to  deliver 
Bie  coal  within  the  lav  days.  Therefore  the 
number  of  days  specified  in  the  i^arantee  is  the 
same  as  the  number  of  days  specified  in  the 
charter-party.  The  charterer  is  liable  to  the 
shipowner,  and  he  has  a  remedy  over  against  the 
colUeiy  owner.  That  being  the  state  of  things, 
when  did  the  lay  days  first  begin  in  the  pretent 
case  ?  It  is  ridiculous  to  suppose  that  the  lay 
days  begin  when  the  vessel  is  under  the  spout. 
The  insupei-able  difficulty  in  the  way  of  that  con- 
struction is  that  the  harbour-master  would  not 
put  the  ship  under  the  spout  to  remain  there  for 
fifteen  days,  and  that  there  never  would  be  any 
demurrage  at  all.  It  is  for  that  reason  that  it  is  ex- 
pressed in  the  colliery  guarantee  in  what  way  the 
delivery  must  be  done ;  it  must  be  after  "  notice 
of  readiness  is  received."  The  ship  most  be 
ready  to  load  as  soon  as  the  harbour-master  will 
allow  her  to  go  under  the  spout.  When  the  ship 
is  in  that  condition  the  shipowner  can  give  notice 
of  readiness  to  the  charterer  and  to  the  harbour- 
master. I  think,  therefore,  that  the  clear  mean- 
ing of  the  charter-party,  coupled  with  the  colliery 
guarantee,  is  that  notice  may  be  given  by  the 
shipowner  when  the  ship  Is  ready  to  go  under  the 
spout  to  receive  the  cargo,  and  that  the  lay  days 
liegin  to  run  on  the  day  eifter  that  on  which  the 
notice  of  readiness  is  given  to  the  ohaiterer.  The 
charterer  is  liable  to  the  shipowner,  and  has  his 
remedy  over  against  the  colliery  owner  under  the 
guarantee.  This  is  a  particular  kind  of  charter- 
party  which  is  peculiar  to  this  port  and  to 
simUar  ports.  Iji  my  opinion  the  judgment  of 
Mathew,  J.  was  right,  and  this  appeal  must  be 
dismissed. 

Kay,  L.J.  read  the  following  judgment : — This 
appeal  does  not  raise  any  question  of  mei-cantUe 
or  commercial  law,  but  only  what  is  the  construc- 
tion of  a  charter-party.  The  action  is  by  the 
shipowners  against  the  charterers  for  demurrage 
at  the  port  of  loading.  The  charter-pai-ty  is  in  a 
form  calculated  to  puzzle  anyone  as  to  its 
meaning.  It  refers  to  another  document  called  a 
colliery  guarantee,  and  whether  any  and,  if  any, 
what  pai-t  of  that  is  incorporated  in  the  charter- 
party,  and.  if  it  be,  what  is  the  effect  of  such 
incorporation,  is  the  problem  to  be  solved.  The 
charter-party  provides  for  lay  days.  The  question 
is  when  they  began.  The  lay  days  are  fifteen. 
But  they  a;  e  not  fifteen  loading  days.  They  are 
fifteen  colliery  woi-king  divs.  The  cargo  to  be 
shipped  was  coal.  It  would  seem  that  the  char- 
terers wished  to  stipulate  for  an  ample  number  of 
days  to  enable  them  to  obtain  the  coal  from  the 
colliery.  The  ship  was  actually  loaded  in  three 
days;  fifteen  days  would  be  much  longer  than 
would  be  requisite  if  the  coal  was  ready.  The 
fifteen  days  were  wanted  to  give  sufficient  time 
for  the  coal  to  be  got  ready.  Without  the 
colliery  guarantee  the  form  of  the  charter-party 
is  one  as  to  which  a  number  of  decisions  have 
established  a  canon  of  construction.  It  is  an 
agreement  that  the  ship  Fjeld,  then  in  Grimsby, 
should  with  all  convenient  spesd  ''proceed  to  a 
customary  loading  place  in  Royal  Dock,  Grimsby, 
or  as  near  thereto  as  she  may  safely  get  always 
afloat,  and  there  receive  on  board  from  the 
factors  or  agents  of  the  said  charterers  a  full 
and  complete  cargo  of  Eiveton  Park  coal  from 
such  colliery  as  charterers  or  their  agents  may 
direct,"  and,  among  other   exceptions,  "  strikes. 


lock-outs,  or  accidents  at  the  collierr  directed, 
or  on  I'ailways,  or  any  other  hindrances 
of  what  nature  soever  beyond  the  char- 
terers' or  their  agents'  control  throughout' 
this  charter  always  excepted."  And  the  charter 
contained  these  words  which  occasion  the  diffi- 
culty, "To  be  loaded  as  customary  at  .Grimsby  as 
per  colliery  guarantee  in  fifteen  coUieiy  working 
days."  Omitting  the  words  "as  per  colliery 
guarantee,"  it  has  been  decided  in  several  cases, 
of  which  Nelson  v.  Dahl  {ubi  sup.),  Tharsis  Sulphur 
Company  v.  Morel  Brothers  (ubi  sup.),  and  Good 
T.  Isaacs  (ubi  sup.)  are  the  latest,  that  according  to 
the  true  construction  of  such  a  charter-party  the 
lay  days,  which  are  the  time  within  which  the  ship 
is  to  load,  do  not  begin  until  she  has  arrived  at  the 
place  mentioned  in  the  Charter-party  where  the 
loading  is  to  be  made.  Moreover,  notice  that  th» 
ship  is  ready  to  receive  her  cargo  need  not  b» 
given  until  the  ship  is  at  the  place  named :  Nelson 
V.  Dahl  (ubi  svp.).  The  place  named  in  thi» 
charter-party  is  a  "customary  loading  place  in 
Boyal  Dock,  Grimsby."  In  the  Boyat  Dock  there 
are  two  berths  with  shoots  or  spouts,  as  they  ajse 
called  in  these  documents,  for  loading  coal  into 
ships.  Only  one  of  these  had  sufficient  depth  of 
water  to  float  the  Fjeld.  Therefore,  this  berth 
was  the  place  of  loading  indicated  in  this  charter- 
party,  and,  as  the  ship  could  not  occupy  the  berth 
until  permitted  by  the  harbour-master,  prima 
fade  tne  lay  days  would  not  begin  until  the  ship 
occupied  the  berth  by  such  permission.  Of  conive 
the  colliery  owners  were  not  parties  to  this  con- 
tract. When  the  chai-ter-party  was  signed,  no 
coUiery  guarantee  had  been  given  as  to  ^e  cargo 
for  this  ship,  but  one  was  arranged  shortly  after- 
wards. I  understand  that  it  was  a  printed  form 
filled  up  in  writi^.  It  was  an  agreement  by  the 
owners  of  the  Kiveton  CoUiery  with  the  char- 
terers. The  shipowners  were  not  parties  to  it. 
By  it  the  colliery  owners  undertook  to  load  the 
Fjeld  with  coal  "  in  fifteen  colliery  working  days 
(Sundays  and  colliery  holidays  not  working  day8> 
after  the  said  ship  is  wholly  unballasted  and 
ready  in  dock  at  Grimsby  to  receive  her  entice 
cargo  (strikes  of  pitmen,  frosts  and  storms,  delays 
at  spout  caused  by  stormy  weather,  or  floods  or 
delay  on  the  part  of  the  railway  company  either 
in  supplying  trucks  or  leading  the  coals  from  the 
collieiy,  or  any  other  accident  stopping  the  work- 
ings, loadings,  or  shipping  of  the  cargo  always 
excepted)."  So  far  that  seems  to  be  part  of  the 
common  form.  Then  is  introduced  in  writing, 
"  Time  not  to  commence  before  the  2nd  Aug. 
1894 ; "  and  then  follows,  in  the  sommon  form, 
"  Time  to  count  from  the  day  following  that  on 
which  notice  of  readiness  is  i-eceived,  said  notion 
in  writing  to  be  handed  to  office  during  office 
hours  9  a.m.  to  5  p.m.,  Saturdays  9  a.m.  to  1  p.m., 
as  soon  as  the  ship  is  actually  ready  as  above  stipu- 
lated and  not  before.  No  notice  received  on  Sun- 
days or  any  colliery  holidays,"  I  pause  to  obBerT* 
that,  this  being  an  agreement  between  the  colliery 
owners  and  the  charterers,  the  notice  here  referred, 
to  is  a  notice,  not  by  the  shipowner  who  had 
nothing  to  do  with  the  colliery  owners,  but  by 
the  charterers  to  the  colliery  owners,  and  the 
stipulations  as  to  the  hours  at  which,  and  the 
office  at  which,  the  notice  was  to  be  delivered, 
did  not  aSect  the  shipowner  in  any  way.  The 
office  referred  to  is  the  office  of  the  colliery  com- 
pany.     The  guarantee  proceeds,  "The  ship  to 
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move  to  the  Bpont  and  proceed  witli  her  loading 
"vrheinevfir  required  to  do  so  during  the  entire  con- 
tinuance of  her  lay   days.     Demurrage  as  per 
eharter-party,  hut  not  exceeding  4<2.  per  registered 
ton  per  eolfiery  \forking  day.      The  non-fulfil- 
ment of  any  of  the  above  oonditions  to  render  the 
guarantee  null  and  void."    These  provisions  can- 
not, I  should  think,  be  imported  into  the  charter- 
party.    How  could  anyone  seriously  contend  that 
a  failure  by  the  colliery  owners  or  the  charterers 
to  observe  these  provisions  of  the  guarantee  would 
make  the  chai-ter-party  void,  or  how  could  the 
stipulation  as  to  the  amount  of  demurrage  between 
the  colliery  owners  and  the  charterers  afiect  the 
shipowner  P  Moreover,  the  clause  as  to  demurrage 
diBtinguishes  in  terms  between  the  guarantee  and 
the  charter-party — "  Demurrage  as  per  charter- 
party."     The    exceptions  in  the  guarantee  ai-e 
■worded  differently  to  those  in  the  chart«!r-party. 
Can  these  be  treated  as  added  to  those  in  the 
eharter-paxty  P      Even  if  the  exceptions  in  the 
charter-party  are  equally  extensive,  the  argument 
loses  none  of  its  force ;  one  set  were  as  ^tween 
the    charterers   and    the    shipowner,    the    other 
betvreen  the  charterers  and  the  colliery  owners. 
They  could  not  be  read  as  being  twice  over  in  the 
eharter-party.     It,  therefore,   seems  to  me  nn- 
reasonaole  to  say  that  the  whole  of  the  guarantee 
ia  to  be  read  into  the   charter-party.      Is  any 
part  of  it  incorporated  P     I  should  rather  con- 
strue the  reference  to  the  guarantee  as  meaning 
only  to  explain  why  the  lay  days  are  to  be  "  colliery 
■working  days."      Fifteen  colliery  working  days 
"  as  per   oolKeiy  guarantee "  referring   ■to   the 
guarantee  to  describe  the  colliery  working  days, 
or  perh&ps  only  to  show  ■why  that  description  of 
the  days  was  used  in  the  charter-party.    T  cannot 
read  the  contract  as  meaning  whatever  stipula- 
tions as  to  time  may  be  contained  in  any  guaran- 
tee hereafter  to  be  given  by  the  colliery  owners 
to  the  charterers    shall   be  treated  as    binding 
between  the  charterers  and  the  shipowners.  Take, 
for  instance,  the  special  provision  introduced  in 
writing,  "  Time  not  to  commence  before  the  2nd 
Aug.  1894."    Can  the  shipowners  be  held  bound 
by  this,  which  did  not  exist  in  the  common  form, 
and  could  not  be  anticipated  when  they  signed 
the  charter-party  on  the  16th  July.      Suppose 
(he  berth  and  the  ship  had  been  ready,  on  the 
17th  July,  could  not  the  shipowner  have  claimed 
demnrrage  if  not  loaded  within  fifteen  colliery 
working  days  thereafter  ?    Or  suppose  the  char- 
terers delayed  giving  notice  to  the  colliery  owners 
that  the  ship  was  ready,  are  the  shipowners  onlv 
to  begin  their  lay  days  from  one  day  after  such 
notice  is  given  by  the  charterers  to  the  colliery 
owners  ?    The  learned  judge  seems  to  have  con- 
sidered that  the    lay  days  began    on    the  day 
following    that  on  which  the    shipowners  gave 
notice  to  the  charterers  that  the  ship  was  ready. 
This  he  says  was  on  the  3rd  Sept.,  so  that  the  lay 
days  began  on  the  4th.    The  ship  could  not  get 
tothe  berth  indicated  ia  the  charter-party  till  the 
19th.    I  confess  I  cannot  find  anywhere  in  these 
docnmente,  whether  read  together  or  separately, 
an  agreement  that  the  lay  days  are  to  begin  one 
day  after  notice  by  the  shipowners  that  the  ship 
was  ready.  The  notice  mentioned  in  the  giiarantee, 
as  I  have  pointed  out,  is  a  notice  to  be  given  by 
the  charterers  to  the  colliery  owners,  and  to  read 
that  as  meaning  a  notice  given  by  the  shipowners 
to  the  charterers  is  not  to  construe  this  agres- 


ment.  but  to  add  to  it  a  stipulation  which  it  does 
not  contain.  Moreover,  the  words  in  the  guarantee. 
"After  the  said  ship  is  wholly  unballasted  and 
ready  in  dock  at  Grimsby 'to  receive  her  entire 
cargo,"  I  should  read  as  meaning,  ready  according 
to  the  charter-party.  It  does  not  refer  merely  to 
the  ship  being  empty.  If  it  did,  the  reference  to 
the  dock  would  be  unmeaning.  Ready  in  dock 
does  not  mean  ready  in  any  dock.  It  must  mean 
ready  in  the  dock  in  which  the  ship  was  to  be 
loaded.  It  is  agreed  that  she  could  not  be  loaded 
in  the  Royal  Dock  until  she  got  under  one  parti- 
cular spout;  and  "to  be  loaded  as  customary  at 
Grimsby,"  in  the  Royal  Dock,  means  to  be  losiided 
at  that  roout.  Therefore,  it  seems  to  me  that, 
even  as  between  the  colliery  owners  and  the 
charterers,  the  ship  would  not  be  ready  in  dock 
until  she  was  at  the  spout.  The  construction 
which  the  learned  judge  has  put  upon  this 
charter-party  involves  a  result  which  it  seems  to 
me  neither  party  intended,  and  which  would  be 
veiT  unjust.  If,  whenever  the  ship  was  empty, 
and  in  a  condition  to  receive  cargo,  and  lying  in 
the  Royal  Dock  notice  might  be  given  by  the 
shipowners  to  the  charterers,  and  the  lay  days 
must  then  commence,  such  notice  might  be  given 
although  it  'was  perfectly  well  known  she  could 
not  get  to  her  berth  under  the  spout  within  fifteen 
days.  It  seems  to  me  impossible  to  suppose  that 
the  charterers  intended  to  run  this  risk.  In  my 
opinion  the  lay  days  ought  not  to  begin  before 
the  17th,  the  first  day  on  which  the  ship  could  get- 
to  her  berth  in  the  Royal  Dock.  As  the  17th 
Sept.  was  the  first  on  which,  by  the  custom  of  the 
port,  the  ship  could  occupy  her  berth,  in  my 
opinion  the  lay  days  began  then.  The  fifteen 
lay  days  would  expire  on  the  2nd  Oct.,  and  the 
demurrage  I  think  should  be  reckoned  from  that 
date. 

Smith,  L.J.  read  the  following  judgment: — 
This  is  an  action  by  the  owner  of  the  ship  Fjeld 
against  charterers  for  demurrage  at  the  port  of 
loading,  and  the  question  is  upon  what  day  the 
lay  days  commenced  to  run,  whether  upon  the  4th 
Sept.  1894,  as  held  by  Mathew,  J.  or  upon  the 
18th  Sept.  1894,  as  contended  for  by  the  defen- 
dante.  By  the  charter-party,  which  is  dated  the 
16th  July  1894,  it  was  agreed  that  the  ship  should 
proceed  to  a  customary  loading  place  in  the  Royal 
Dock,  Grimsby,  as  required  by  charterers,  and 
there  receive  from  the  agente  of  the  charterera  a 
full  and  complete  cargo  of  Kiveton  Park  coals,  to 
be  loaded  as  customary  at  Grimsby,  as  per  colliery 
guarantee,  in  fifteen  colliery  working  days ;  demur- 
rage to  be  at  the  rate  of  4d.  per  registered  ton 
Ser  day.  By  the  colliery  guarantee,  which  is 
ated  the  20th  July  1894,  the  Kiveton  Park 
Colliery  agreed  with  the  charterers  to  load  the 
I^eld  with  a  cargo  of  cool  in  fifteen  colliery 
working  days  after  the  ship  was  wholly  unballasted 
and  ready  in  dock  at  Grimsby  to  receive  her  entire 
cargo,  strikes  of  pitmen,  stormy  weather,  delay  on 
■the  p.irt  of  the  railway  company,  or  any  other 
accident  stopping  the  workings,  loading,  or  ship- 
ping of  the  said  cargo,  always  excepted.  It  was 
also  therein  agreed  that  the  fifteen  days  were  not 
to  commence  before  the  2nd  Aug..  and  to  count 
from  the  day  following  that  on  which  notice  of 
readiness  was  received,  which  notice  was  to  be 
given  as  soon  as  the  ship  was  actually  ready 
as  above  stipulated,  and  not  before.  It  was 
also  agreed  that  the  ship  should  move  to  the 
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apout  and  proceed  with  her  loading  wheneyer 
required  to  do  bo  dnring  the  entire  con- 
tinuance of  her  lay  days;  and  it  was  further 
agreed  that  the  colliery  owners  would  pay 
demurrage  to  the  charterers,  it  not  exceecung 
4d.  per  registered  ton  per  colliery  working  day,  3 
they  did  not  load  the  ship  within  the  above- 
mentioned  fifteen  days.  I  cannot  doubt  but  that 
the  meaning  of  this  document,  as  between  the 
charterers  and  the  Eiveton  Park  Colliery,  is,  that 
the  colliery,  subject  to  the  abovementioned  exoep- 
tions,  undertook  to  load  the  ship  with  coal  within 
fifteen  ooUiery  working  days  from  the  day  after 
that  upon  which  notice  was  given  that  the  ship 
was  ready  in  the  dock  at  Grimsby  to  receive  her 
entire  cargo,  i.e.,  empty  and  ready  in  dock  to 
receive  it,  and  that,  as  between  the  charterers  and 
the  ooUieiy,  the  latter  had  then  fifteen  working 
days  in  which  to  load  the  ship,  although  the 
■Actual  loading  whilst  under  the  spout  might  only 
•occupy  two  or  three  days.  It  has  been  found  by 
•my  brother  Mathew  that  the  ship  was  ready  in  the 
•dock  to  receive  her  cargo  upon  the  3rd  Sept., 
when  due  notice  thereof  was  given,  and  he  held 
"that  the  fifteen  lay  days  commenced  to  run  from 
■the  next  day,  namely,  the  4th  Sept.  1894,  he  being  of 
-opinion  that  the  terms  of  the  colliery  guarantee 
as  to  loading,  which  necessarily  included  the 
-question  of  lay  days,  wei-e  incorporated  into  the 
charter-party  oy  the  clause,  "  To  be  loaded  as 
-  customary  at  Grimsby  as  per  colliery  guarantee 
in  fifteen  coUiery  working  days."  The  £fendant8 
contend  that  is  not  so,  and  tliat  the  lay  days,  by 
the  terms  of  the  charter-party,  did  not  commence 
until  the  ship  was  under  the  spout,  which  was  the 
'  customary  loading  place  in  the  Boyal  Dock  at 
Orimsby.  They  admit  that,  under  the  circum- 
■-jstanoes  of  this  case,  the  lay  cbys  began  on  the 
18th  Sept.,  for  the  ship,  but  for  the  ctefendanta' 
~act8,  could  have  been  under  the  spout  upon  the 
17th  Sept. ;  and  also  that  she  was  kept  away 
■from  the  spout,  by  acts  for  which  the  defendants 
-are  responsible,  from  that  day  (17th  Sept.) 
•until  the  10th  Oct.  1894,  when  she  went  under  the 
-«pout  and  loaded  a  full  and  complete  cargo  in 
three  days  ending  on  the  13th  Oct.  1894.  Kow, 
the  object  for  which  a  colliery  guarantee  is  taken 
by,  and  given  to,  ^  charterer,  and  for  which  it  is 
by  him  incorporated  into  a  charter-party,  is  well 
known  to  shipowners,  charterers,  and  colliery  pro- 
prietors, and  it  is  agreed  that  the  guarantee  in  the 
present  case  is  in  ordinary  form,  being  moatly  in 
print.  It  is  a  document  which  is  obtained  by  a 
charterer  who  is  about  to  load  a  ship  under  a 
charter-party  with  coals-from  a  colliery,  in  order 
that  the  charterer  may  obtain  from  that  colliery 
a  guarantee  that  it  will  load  the  ship  with  coal 
within  a  given  time,  i.e.,  within  a  given  number  of 
lay  days.  It  is  a  document  which  the  charterer, 
who  takes  coal  from  a  colliery  wherewith  to  load 
a  ship,  is  ever  anxious  to  have  incorporated  into 
the  charter-party  so  that,  as  regards  the  time  to 
be  occupied  in  loading  the  ship,  he  may  be  under 
no  more  obligation  to  the  shipowner  than  the 
«olliery  is  under  obligation  to  him,  and  by  its 
incorporation  he  secures  for  himself  the  ooaition 
of  not  having  to  pay  damages  (whether  by  way 
of  demurrage  or  detention)  to  the  shipowner 
which  he  cannot  recover  over  against  the  colliery, 
who  are  the  real  masters  of  the  situation  as 
regards  the  time  to  be  occupied  in  loading  the 
ship  with  coal.     I  agree  with  the  argument  of 


the  defendants  that,  if  the  first  dause  in  the 
charter-party,  viz.,  "  the  ship  .  .  .  shall  pro- 
ceed to  a  customary  loading  place  in  the  Royal 
Dock,  Grimsby,  as  required  oy  the  charterers, 
and  there  receive  a  full  and  complete  cargo  of 
Kiveton  Park  coals,"  had  stood  alone,  the  cases  of 
Nelton  V.  Dahl  (ubi  sup).  The  Thartis  Sidphur 
Company  v.  Morel  Brothert  (ubi  sup.),  and  Good 
V.  laaaet  {uhi  sup.)  have  decided  that  the  ship 
would  not  have  been  an  arrived  ship,  so  that  the 
lay  days  would  commence  to  run,  until  she  had 
arrived  under  the  spout  in  the  Boyal  Dock  at 
Grimsby,  which  was  the  named  place  in  that  dock 
to  which  the  shipowner  had  to  take  his  ship  in 
order  to  receive  her  cargo.  But,  by  this  charter- 
party,  in  addition  to  the  above-mentioned  clause, 
it  was  expressly  agreed  between  the  shipowner  and 
the  charterer  that  the  ship  was  "  to  be  loaded  as 
customary  at  Grimsby  as  per  colliery  guarantee 
in  fifteen  colliery  working  days,"  and  when  that 
guarantee  is  looked  at  it  appears  that  the  fifteen 
uiy  days,  in  which  the  siup  waa  to  be  loaded, 
were  to  commence  to  run,  not  from  the  date  when 
the  ship  was  under  the  spout,  as  the  defendants 
now  contend,  but  from  the  day  after  notice  was 
given  that  the  ship  was  wholly  unballasted  and 
ready  in  dock  at  Grimsby  to  receive  her  entire 
cargo.  Now  what  is  the  meaning  of  the  clause 
in  the  charter  "  to  be  loaded  as  customary  at 
Grimsby  as  per  colliery  guarantee  in  fifteen 
colliery  working  days  "  ?  Does  it  mean  that  the 
ship  is  to  be  loaded  as  customary  at  Grimsby  in 
fifteen  colliery  working  days  after  the  ship  is 
under  the  spout,  which  is  certainly  not  in  accord- 
ance with  the  terms  of  the  colliery  guarantee,  or 
does  it  mean  that  the  ship  is  to  be  loaded  as 
customary  at  Grimsby  (i.e.,  under  the  spout)  in 
fifteen  colliery  working  days  after  notice  given 
that  the  ship  is  in  the  dock  ready  to  receive  her 
entire  cargo,  which  is  in  aocorclance  with  the 
colliery  guarantee  P  I  cannot  read  this  charter- 
party  otherwise  than  a  contracting  in  this  latter 
sense.  I  read  the  words  "to  be  loaded  as 
customary  at  Grimsby  as  per  colliery  guaran- 
tee "  as  meaning  as  provided  for  by  the 
guarantee,  which  clearly  made  the  fifteen  lay 
days  in  which  the  ship  was  to  be  loaded  by 
the  charterer  to  commence  from  the  day  after 
the  notice  was  given,  and  not  from  the  day  when 
the  ship  happens  to  get  under  the  spout.  If  this 
charter-party  is  to  be  read  as  meaning  that,  as 
between  the  shipowner  and  charterer,  the  lay  days 
were  to  begin  at  one  date,  and  as  between  tne 
charterer  and  colliery  they  were  to  begin  at  another, 
it  would  frustrate  the  very  object  tar  which  the 
charterer  obtained  the  incorporation  of  the  colliery 
guarantee  as  to  loading,  and  to  which  the  shipowner 
agreed,  and  I  cannot  think  that  this  is  its  true 
construction.  It  would  require  strong  words  in 
the  charter-party  to  show  that  this  was  the  inten- 
tion of  the  parties,  and  was  the  true  construction 
of  the  charter,  and  no  such  words  are  to  be  found 
therein.  It  is  true  that,  under  the  peculiar  cir- 
cumstances of  this  case,  the  charterer  having  kepl> 
the  ship  away  from  the  spout  from  the  17th 
Sept.  1894  to  the  10th  Oct  1894,  the  incorporation 
of  the  colliery  guarantee  into  this  charter-party 
has  in  the  result  turned  out  a  detriment  to  the 
charterers  instead  of,  as  they  conteibplated,  to  their 
advantage,  but  this  cannot  affect  the  true  reading 
of  the  charter  with  the  incorporated  guarantee,  and, 
in  my  judgment,  for  the  reasons  above,  Mathew,  J. 
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was  right  in  the  conclusion  he  arrived  at,  and 
this  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Boweliffea,  Batcle, 
and  Co.,  for  Hill  and  Dickinson,  Liverpool. 

Solicitors    for    the    respondent,    Stokes    and 
Stokes. 


Tuesday,  Oct.  29, 1895. 

(Before  Lord  Esheb,  M.B.,  Kay  and 

BlOBY,  L.JJ.) 

Cotton  v.  Togan  and  Co.  (a.) 

APPEAL  FBOH  THE  MAYOR'S  COURT. 

Metage  on  Orain  (Port  of  London)   Act  1872 — 
drain  duty — Grain    brought  in   "for  sale " — 
Cotutruction  of  Act  (35  &  36  Vict.  cap.  c,  s.  4). 
The  Metage  on  Orain  (Port  of  London)  Act  1872 
cptoes  to  the  Corporation  a  duty  upon  "grain 
brought  into  the  port  of  London  for  sale." 
Meld  {dismissing  the   appeal)   that    the    duty  is 
payable  only  in  respect  of  grain  brought  in  for 
the  pwrpose  of  sale  as  "  gram  "  in  a  commercial 
sense,  and  is  not  payable  in  respect  of  grain 
brought  in  for  the  purpose  of  being  converted 
into  something  which  is  not  commercially  known 
as  "  grain  "  and  then  sold. 
This  was  an  appeal  by  the  plaintiff  from  a  judg- 
ment of  the  Mayor's  Court  upon  special  findings, 
opon  the  ground  of  en'or  on  the  record. 

The  action  was  brought  by  the  plaintiff,  as  the 
chamberlain  of  the  city  of  London,  to  recover 
from  the  defendants,  as  the  owners  and  consignees 
of  certain  quantities  of  "  grain,"  duties  under  the 
Metage  on  Grain  (Port  of  London)  Act  1872. 

The  Metage  on  Grain  (Port  of  London)  Act 
1872  (35  &  46  Vict.  cap.  c.)  provides  :— 

Seot.  2.  "  Qiaia  "  means  com,  pulse,  and  seeds,  except 
the  following'  seeds  when  brought  into  the  port  of 
London  in  sacks  or  bags  ;  that  is  to  say,  linseed,  rapeseed, 
Billet  seed,  canary  seed,  cotton  seed,  poppy  seed,  teel 
seed,  niger  seed,  gingetty  seed,  and  sesame  seed. 

Sect.  3.  From  and  after  the  Slat  day  of  October  1872 
compalsory  metage  of  grain,  and  compulsory  metage  daes 
on  grain,  and  fillage  and  lastage,  in  the  port  of  London 
ahall  oeaae. 

Sect.  4.  From  and  after  the  Slst  day  of  October  1872, 
•od  for  thirty  yean  thereafter,  the  Corporation  may 
demand  and  receive  in  respect  of  all  grain  brought  into 
the  port  of  London  Jor  sale  a  daty  at  the  rate  of  three- 
sizteenths  of  a  penny  per  cwt.,to  be  oaUed  the  City  of 
London  grain  daty,  and  such  duty  shall,  snbject  to  the 
provisions  of  this  Act,  be  held  by  the  Corporation  for 
the  preservation  of  open  spaces  in  the  neighbourhood  of 
London,  not  within  the  Metropolis  as  defined  by  "  the 
Metropolis  Management  Act  1855." 

Seot.  5.  A  drawback  of  the  amount  of  the  City  of 
London  grain  duty  shall  be  allowed  on  all  grain  which, 
having  been  brought  into  the  port  of  London  for  sale,  ia 
afterwards  exported,  whether  coaatirise  or  to  foreign 
ports,  without  being  nnloaded  or  \vitboat  the  bulk  thereof 
tMing  broken. 

The  facts  were  found  hj  the  special  verdict  of 
a  jury  in  the  Mayor's  Court,  as  follows : 

That  on  4th  Deo.  1893  the  steamer  HoUar  brought 
into  the  port  of  London,  within  the  meaning  of  the 
Metage  on  Grain  (Port  of  London)  Act  1872,  4269cwt. 
of  "  grain,"  within  the  meaning  of  the  said  Act,  viz., 
maize,  shipped  in  the  said  steamer  at  Liban ;  that  on  the 
6th  Dec.  1893,  the  steamer  Britvsh  Empire  brought  into 

(a>  Reported  by  J.  H.  Wilu&ms,  Esq.,  BuTliMr^t-Law. 


the  port  of  London,  within  the  meaning  of  the  said  Act, 
2143owt.  of  "grain,"  within  the  meaning  of  the  said 
Act,  viz.,  maize,  shipped  in  the  British  Empire  in 
America;  that  on  the  11th  Dec.  1893,  the  steamer  Erir. 
brought  into  the  port  of  London,  within  the  meaning  of 
the  said  Act,  1353cwt.  of  "  grain,"  within  the  meaning 
of  the  Bud  Act,  viz.,  oats,  shipped  in  the  £ri<;  at  Liban  ; 
that  on  the  16th  Dec.  1893  the  steamer  Shildon  bronght 
into  the  port  of  London,  within  the  meaning  of  the  said 
Act,  1411cwt.  of  "gtajn,"  within  the  meaning  of  the 
said  Act,  viz.,  oats,  shipped  in  the  ShUdon  at  Libau ;  that 
the  defendants,  Messrs.  Vog<ui  and  Co.,  are  dealers  in 
grain  and  millers  carrying  on  business  in  London ;  that  the 
defendants,  Messrs.  Vogan  and  Co.,  were  both  the  owners 
and  the  consignees,  within  the  meaning  of  the  said  Act, 
of  each  of  the  said  four  shipments  of  "  grain ; "  that  the 
plaintiff.  Sir  William  James  Bichmond  Cotton,  is,  and  at 
the  times  of  the  said  "  grain  "  being  respectively  brought 
into  the  port  of  London  was,  the  Chamberlain  of  the 
City  of  London,  within  the  meaning  of  the  said  Act ; 
that  612cwt.  of  maize,  ont  of  the  said  shipment  ea 
Rolkar,  were  sold  by  the  said  defendants  on  divers  dates 
from  the  4th  Deo.  1893  to  the  8th  Dec.  1893  to  divers 
persons  in  the  same  state  as  the  maize  was  when  it 
arrived  in  and  was  discharged  from  the  Holiar ;  that 
the  duty  on  such  612cwt.  at  the  rate  of  three- sixteenths 
of  a  penny  per  cwt.,  is  9a.  7^(2.,  and  that  the  said  defen- 
dants admit  their  liability  to  pay  the  said  daty  and  have 
paid  the  same  into  court ;  that  1 28cirt.  of  maize  out  of 
the  said  shipment  in  British  Empire  were  sold  by 
the  said  defendants  on  the  6th  Dec.  1893  to  Messrs. 
Home,  Son,  and  Brayant,  of  the  London  Corn 
Exchange,  in  the  same  state  as  the  maize  was 
when  it  arrived  in  and  was  discharged  from  the 
BrUish  Empire;  that  the  duty  on  such  128owt. 
at  the  rate  of  three-sixteenths  of  a  penny  per  owt.  Jis 
2(.  0^.,  and  that  the  defendants  admit  their  liability  to 
pay  the  said  daty,  and  hare  paid  the  same  into  court ; 
that,  if  duty  be  payable  under  the  said  Act  on  the 
residue  of  the  maize  ex  Holkar,  viz.,  3656cwt.,  the 
residue  of  the  maize  e*  British,  Etnpire,  viz.,  2014cwt., 
the  said  oats  ex  Eric,  and  the  said  oats  ex  Bhildon 
respectively,  then  the  daty  thereon  respectively  at  the 
rate  of  three-eixteenths  of  a  penny  per  cirt.  would  be 
2(.  178.  Id.,  11.  lis.  5}d.,  1(.  1(.  2d.,  and  11.  2*.  Id. 
respectively;  that  the  said  residues  of  the  nudie  ex 
Hollcar  and  ex  British  Empire,  and  the  said  oats  ex  Eric 
and  ex  Shildon,  were  after  the  same  were  respectively 
discharged  from  the  said  steamers  taken  to  the  defen- 
dants' mills ;  that  a  portion  of  the  said  maize,  viz., 
forty-tiro  cwt.,  was  there  ground  into  meal  between 
rollers  and  then  sold  by  the  defendants  in  that  condition ; 
that  the  remainder  was  crushed  and  cracked  between 
rollers,  and  then  sifted  so  as  to  separata  the  crushed  and 
cracked  maize  from  the  meal  which  resulted  from  such 
crushing  and  cracking ;  that  the  said  meal  was  then  sold 
separately  from  the  crashed  and  cracked  maize ;  that 
the  said  crushed  and  cracked  maize  was  then  mixed  in 
certain  proportions  with  beans,  peas,  and  oats,  which 
had  been  similarly  treated,  and  when  so  mixed  was  sold 
for  horse  food;  that  the  said  oats  ax  Eric  and  ex  Bhutan 
wero  first  washed,  and  then  laid  out  to  dry,  and  then 
sifted  BO  as  to  get  rid  of  the  dirt  which  accompanied 
them,  then  crushed  between  rollers,  then  sifted  so  as  to 
separate  the  crushed  oats  from  the  meal  and  chaiT  which 
reanlted  from  such  crushing,  and  then  mixed  in  certain 
proportions  with  beans,  peas,  and  maize,  which  had 
been  similarly  treated,  and  when  so  mixed  were  then 
sold  as  horse  food ;  that  the  said  residues  of  the 
maize  ear  Holkar  and  ex  British  Empire,  and  the 
said  oats  ex  Eric  and  ex  Shildon  were  all  respectively 
brought  into  the  port  of  London  by  the  defendants, 
Vogan  and  Co.,  for  the  purpose  of  being  so  dealt 
with  as  aforesaid,  and  then  so  sold  as  aforesaid.  But 
whether  or  not  upon  the  whole  matter  aforesaid 
by  the  jurors  aforesaid  in  form  aforesaid  found,  the  said 
residues  of  the  maize  ex  Holkar  and  ex  British  Empire, 
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and  the  said  oats  ex  Eric  and  ex  Shildon,  or  any  part  oi 
parts  thereof,  were  reapeotiTely  brongfht  into  the  port  of 
Iiondon  for  sale  within  the  meanings  of  the  Metage  on 
Grain  (Port  of  London)  Act  1872,  and  whether  or  not, 
upon  the  whole  matter  aforesaid,  the  said  defendants 
are  liable  to  pay  the  said  daty  of  three-sizteentha  of  a 
penny  per  owt.  upon  the  said  residue  of  maize  and  of 
the  said  oats  respectively,  or  any  part  ot  parts  thereof, 
pursuant  to  the  said  Act,  the  jurors  aforesaid  are 
altogether  ignorant,  and  therefore  they  pray  the  advice 
of  the  court  thereupon,  and  if,  upon  the  whole  matter 
aforesaid,  it  shall  seem  to  the  oourt  that  the  said  residue 
of  the  maize  ex  Holkar  and  ex  British  Empire  and  the 
said  oats  ex  Eric  and  ex  Shildon,  or  any  part  or  parts 
thereof,  were  respectively  brought  into  the  port  of 
London  for  sale  within  the  meaning  of  the  said  Act, 
and  that  the  said  defendants  are  liable  to  pay  the  said 
duty  of  three-sixteenths  of  a  penny  per  cwt.  upon  the 
said  residues  of  maize  and  the  said  oats  respectively, 
or  any  part  or  parts  thereof,  pursnant  to  the  said 
Act,  then  the  jurors  ray  that  the  defendants  are 
indebted  to  the  plaintiff  in  the  whole  of  the  sums 
claimed  by  the  plaintiff  in  and  by  his  declaration  in  this 
action,  or  (as  the  case  may  be)  in  parts  of  the  said 
sum  proportionate  to  the  part  or  parts  of  the  said 
residues  of  maize,  and  (or)  oats  liable  to  the  said  duty, 
and  that  in  manner  and  form  as  in  and  by  the  said 
declaration  is  alleged,  and  find  a  verdict  for  the  plaintiff 
accordingly ;  bnt  U,  upon  the  whole  matter  aforesaid,  it 
shall  seem  to  the  court  that  the  said  residue  of  the 
maize  ex  Holkar  and  ex  British  Empire  and  the  said 
oats  ex  Erie  and  ex  Shildon  were  respectively  not 
brought  into  the  port  of  London  for  sale  within  the 
meaning  of  the  said  Act,  and  that  the  defendants  are 
not  liable  to  pay  the  said  duty  of  three-sixteenths  of  a 
penny  per  owt.  upon  the  said  reeidnes  of  maize  and  the 
said  oats  respectively,  or  any  part  or  parts  thereof, 
pursuant  to  the  said  Act,  then  the  jurors  aforesaid  say 
that  the  debtors  are  not  indebted  to  the  plaintiff  beyond 
the  said  sums  of  ds.  l^d.  and  2a.  0^.,  i.e.,  the  sum  of 
11«.  ^\d.  in  all,  and  find  that  the  sums  brought  into 
oourt  by  the  said  defendants  are  enough  to  satisfy  the 
claims  of  the  plaintiff  whereto  such  payments  into  court 
are  respectively  pleaded. 

The  judge  of  the  Mayor's  Court  gave  judg- 
ment for  the  defendants  upon  the  findings  of  the 

jury- 

The  plaintiff  appealed  to  the  Court  of  Appeal, 
alleging  error  upon  the  record. 

Sir  Edward  Clarke,  Q.C.  and  Banckicerts  for 
the  appellant. — The  contention  of  the  defendants 
is  that  the  duty  under  the  Metage  on  Grain  (Port 
of  London)  Act,  1872,  is  payable  only  upon 
"  grain"  which  is  brought  into  the  port  of  Lonjdon 
"  for  sale  "  as  grain,  and  is  not  payable  when  the 
grain  is  brought  for  the  purpose  of  bfting  dealt 
with  as  this  ^rain  was  dealt  with,  and  then  sold. 
That  contention  is  wrong.  The  grain  is  just  as 
much  "grain"  though  it  is  ground,  cracked, 
crushed,  or  mixed,  and  is  imported  "  for  sale " 
within  the  meaning  of  the  Act,  though  it  is 
intended  to  be  so  dealt  with  before  sale.  To 
support  the  contention  of  the  defendants  it  is 
necessary  to  read  into  the  Act,  after  the  words 
"  for  sale,"  the  further  words  "  as  grain."  Such 
words  cannot  be  read  into  the  Act.  In  Attorney- 
Oeneral  v.  Oreen  (4  Price,  224),  decided  upon  the 
words  "  brewed  or  made  for  sale  "  in  43  Geo.  3, 
c.  69,  it  was  held  that  vinegar  was  made  "  for 
sale,"  although  it  was  only  made  and  used  as  an 
ingredient  in  the  making  of  blacking.  In 
Pharmaceutical  Society  v.  Armson  (71  L.  T.  Rep. 
315 ;  (1894)  2  Q.  B.  720)  it  was  decided  that  the 
defendant  bad  "  sold  "  a  poison  within  the  mean- 


ing of  the  FhaiTnacy  Act  1868,  though  the  poison 
was  only  an  ingredient  in  a  medicine ;  and  there 
was  a  similar  decision  in 

Pharmaceutical  Society  v.  Piper,  68  L.  T.  Rep.  490  ; 
(1893)  1  Q.  B.  686. 

The  pi-esent  case  is  a  stronger  one  than  any  of  the 
above,  especially  with  regard  to  the  grain  which 
was  merely  crushed  and  mixed  with  other  things 
to  be  sold  as  horse  food.  Though  the  importer 
may  crush  or  crack  grain,  and  sell  one  part  to  one 
person  and  another  part  to  another  person,  yet  he 
sells  all  the  grain  which  he  imported.  The  case 
of  Scott  V.  Taylor  (48  J.  P.  424)  ought  to  be  over- 
ruled. 

Joseph  Walton,  Q.C.  and  Albert  Grey  for  the 
respondents.  —  The  words  of  the  Act  "grain 
brought  in  for  sale,"  must  mean  "grain  to  be 
sold,"  that  is,  for  the  purpose  of  being  sold  as 
something  which  is  usually  sold  as  "  gram."  The 
duty  is  imposed  upon  the  trade  of  selling  grun, 
and  not  upon  trades  which  deal  with  grain  and 
sell  it  as  something  else.  The  grain  in  this  case 
was  not  sold  "  as  grain,"  but  was  manufactured 
into  something  else,  and  sold  as  that  something 
else.  The  Act  applies  only  to  grain  which  is 
imported  to  be  sold  as  grain  according  to  com- 
mercial language. 

Sir  Edward  Clarke,  Q.C.  replied. 

Lord  EsHES,  M.B.. — In  this  case  the  Act  deals 
with  a  matter  of  business,  and  we  have  to  say 
what,  as  a  matter  of  business,  is  the  meaning  of 
the  Act.  I  think  that  the  words  "  brought  into 
the  port  of  London  for  sale"  mean  brought  in 
for  sale  as  grain.  That  is  the  necessary  implica- 
tion, as  a  matter  of  business.  It  is  obviotw, 
therefore,  that  in  these  cases  the  grain  was  not 
brought  in  for  the  purpose  of  being  sold  as  grain. 
It  was  brought  in  for  the  purpose  of  being  turned 
into  something  else,  and  being  bo  sold.  This 
appeal,  therefore,  must  be  dismissed. 

Kay,  L.J. — I  am  of  the  same  opinion.  I  have 
no  doubt  as  to  the  meaning  of  the  Act  tit 
Parliament.  The  Act  says  that  "  from  and  after 
the  31st  Oct.  1872,  and  for  thirty  years  there- 
after, the  Corporation  may  demand  and  receive  in 
respect  of  all  grain  brought  into  the  port  of 
London  for  ssJe  a  duty,  &c."  What  is  the 
meaning  of  the  words  "  brought  .  .  .  for 
sale  ? "  Suppose  that  a  merchant  had  sold 
'•maize."  Would  a  delivery  by  him  of  the 
mixture  described  in  the  special  verdict  fulfil 
that  contract  P  It  would  not.  The  same  may  be 
said  with  regard  to  the  oats.  Looking  at  the  Act 
of  Parliament,  it  seems  to  me  to  be  necessary  te 
say  that  it  must  refer  to  grain  brought  for  the 

fui-pose  of  sale  at  grain,  and  that,  if  it  is  nofc 
ronght  for  sale,  but  in  order  to  be  made  into 
something  else  which  could  not  be  delivered  in 
fulfilment  of  a  contract  to  sell  grain,  then  it  is 
not  grain  brought  in  for  sale  within  the  meaning' 
of  the  Act.  Therefore,  the  sale  of  the  mixture 
was  not  a  sale  of  grain  brought  in  for  sale.  The 
special  verdict  finds  that  the  maize  and  oats  were 
brought  in  for  the  purpose  of  being  crushed  and 
mixed  as  therein  described,  and  turned  into  an 
article  not  known  in  commercial  language  as 
"grain,"  but  as  something  else.  In  this  case, 
therefore,  this  grain  was  not  brought  into  the 
port  of  London  for  sale,  but  for  the  purpose  of 
being    manufactured    into    a  differoit   article. 
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Griun  brought  in  for  the  purpose  of  bein^  con- 
aumed  is  not  the  only  antithesis  to  grain  brought 
in  for  sale.  There  is  also  the  third  case,  viz.,  for 
the  purpose  of  being  manufactured  into  a  different 
commercial  article.  That  is  this  case,  and  it  is  not 
within  the  Act  of  Parliament. 

Right,  L.J. — I  am  of  the  same  opinion. 
"Brought  .  .  .  for  sale,"  in  my  opinion, 
primarily  means  for  sale  as  and  for  what  it  is, 
unless  there  is  something  in  the  context  to  alter 
that  meaning.  That  is  the  prima  facie  meaning 
of  the  words.  There  is  nothing  in  the  Act  to  alter 
that  meaning.  This  grain  was  not  brought  to  be 
sold  as  grain.  Even  if  it  were  only  crushed,  it 
would  not  be  saleable  as  in  its  original  condition, 
and  therefore  was  not  brought  in  for  sale,  within 
the  meaning  of  the  Act.  This  grain  was  not 
intended  for  sale,  but  to  be  disposed  of  in  another 
manner,  and  not  by  way  of  sale.  The  appeal, 
therefore,  fails  and  must  be  dismissed. 

Appeal  diamisged. 

Solicitor  for  the  appellant,  H.  H.  Crawford. 

Solicitors  fpr  the  respondents,  Wanaey,  Bowen, 
and  Co. 


HIGH    COURT   OF   JUSTICE. 

CHANCERY  DIVISION. 

Wednesday,  Nov.  27, 1895. 

(Before  Noeth,  J.) 

Be  Bbbiiax;  Fowlek  v.  James,  (a) 

Adtninisiration — Insolvent  estate — Administratrix 
— A  nnuitant — Retainer. 

A.  covenanted  by  deed  for  valuable  considera- 
tion to  pay  his  mother  a  certain  weekly  sum 
during  her  life,  and  a  few  years  aftenaards  died 
intestate.  The  mother  took  out  administration 
to  his  estate,  and  a  creditor  brought  an  action 
for  its  administration,  and  obtained  the  usual 
order  directing  accounts  and  inquiries.  The 
estate  proved  to  be  insolvent.  The  mother 
ag  administratrix  drew  her  annuity  out  of 
A.'e  banking  account  untU  it  was  exhausted; 
and  the  payments  of  the  annuity  then  fell  into 
arrear.  Upon  a  summ.ons  by  the  mother  taken 
out  in  the  action  for  the  determination  of  the 
question  whether  she  was  entitled  as  adminis- 
tratrix to  retain  out  of  A.'e  personal  estate  all 
arrears  due  to  her  and  also  the  capital  value  of 
the  annuity  : 

Msld,  that  she  was  entitled  to  retain  out  of  the 
estate  all  arrears  due  to  her  of  the  annuity,  and 
also  to  prove  in  the  action  in  respect  of  the  future 
payments  thereof,  but  not  to  retain  out  of  the 
estate  the  capital  value  of  the  annuity. 

Bt  an  indenture,  dated  the  10th  Oct.  1891,  T.  G. 
Beeman,  in  consideration  of  the  i-elease  by  Jane  M. 
James  his  mother  of  her  life  interest  in  certain 
property  whereby  he  became  absolutely  entitled 
thereto  in  possession,  covenanted  to  pay  her  the 
weekly  sum  of  61.  during  her  life. 

Thomas  Greenwood  Beeman  died  on  the  25th 
Sept.  1894  a  bachelor  and  intestate,  and  on  the 
24th  Nov.  1894  letters  of  administration  to  his 
personal  estate  and  effects  were  granted  to  Jane  M. 
James. 

(a)  Beported  bj  J.  Trv8Tkaii,  £aq.,  Bwrister-M-LkW. 


Jane  M.  James,  as  administratrix,  drew  out  of 
the  intestate's  banking  account  the  .  sums  due  to 
her  in  payment  of  her  annuity  until  the  24th 
April  1895,  when  the  account  was  exhausted ;  and 
the  payments  of  her  annuity  then  fell  into  arrear. 

In  1894  Robert  S.  Fowler,  a  creditor  of  the 
intestate,  brought  an  action  for  the  administration 
of  his  estate,  making  Jane  M.  James  the  defen- 
dant in  the  action,  and  obtained  the  usual  order 
for  accounts  and  inquiries.  The  estate  proved  to 
be  insolvent. 

There  was  due  to  Jane  M.  James  the  sum  of 
78{.  for  arrears  of  her  annuity ;  and  the  capital 
value  of  the  annuity  was  27202. 

This  was  a  summons  in  the  action  taken  out  on 
the  17th  June  1895  on  behalf  of  Jane  M.  James 
for  the  determination  of  the  question  whether,  as 
administratrix  of  the  intestate,  she  was  entitled  to 
retain  out  of  his  personal  estate  the  sum  of  782. 
due  to  her  for  arrears  of  hei*  annuity,  and  also 
the  sum  of  27202.  as  iii»  capital  value  thereof. 
The  plaintiff  in  the  action  was  made  defendant 
in  the  summons. 

Gatey  for  the  applicant. — Mrs.  James  is  entitled, 
as  administratrix  of  the  intestate,  to  retain  out  of 
his  personal  estate  the  debt  due  to  her  for  arrears 
of  her  annuity.  She  is  also  entitled  to  retain 
thereout  the  capital  value  of  her  annuity.  The 
estate  being  insolvent,  she  can  prove  for  the 
capital  value  of  her  annuity : 

Re  Hargreaves;  Dicks  v.  Hare,  62  L.  T.  Rep.  819 ; 
44  Ch.  Div.  236. 

Having  a  right  to  prove,  she  can  as  administratrix 
i-etain  the  amount  of  her  proof  : 

Soane  v.  Casey,  2  Wm.  Blaokg.  965 ; 

Be  Morris;    Morris  v.  Jforrw,  31   L.  T.  Eep.  491 ; 
L.  Eep.  10  Ch.  App.  68. 
Cannfor  the  plaintiff  in  the  action. — The  appli- 
cant has  a  right  to  retain  only  the  amoimt  of 
arrears  due  to  her  : 

Be  Hargreaves  ;  Dicis  v.  Hare  (ubi  sup.). 
Sect.  10  of  the  Judicature  Act  1875  (38  &  39  Vict, 
c.  77)  does  not  affect  the  right  of  retainer ;  and 
she  cannot  claim  to  retain  the  capital  value  of  her 
annuity  under  the  common  law  right  of  an  execu- 
trix to  retain  for  a  debt  due  to  her.  The  decision 
in  Soane  v.  Casey  {ubi  sup.)  is  not  in  point,  as 
this  is  not  a  case  in  which  damages  are  claimed. 

Gatey  in  reply. — The  intestate's  estate  is  insol- 
vent, and  that  constitutes  a  breach  of  his  covenant 
to  pay  the  annuity.  Therefore  the  applicant  is 
entitled  to  claim  for  breach  of  covenant ;  and 
whether  she  obtains  damages  or  the  capital  value 
of  the  annuity  is  immaterial.  The  Judicature 
Act  1875,  by  allowing  the  applicant  to  prove  in  a 
particular  way,  recognises  her  right  to  claim  the 
capital  value  of  the  annuity. 

Noeth,  J. — I  think  the  applicant  has  a  right 
to  retain  out  of  the  intestate's  personal  estate  in 
respect  of  all  arrears  which  have  accmed  due  to 
her  of  the  annuity,  but  I  do  not  think  she  ia 
entitled  to  capitalise  her  annuity  and  claim  to 
retain  out  of  the  estate  enough  to  satisfy  the 
capital  value  of  the  aimuity.  She  may  prove  in 
respect  of  the  future  payments  of  her  annuity, 
but  I  do  not  see  how  there  can  be  any  right  of 
retainer  with  respect  to  the  capital  value  of  it. 
The  Judicature  Act  allows  a  person  who  would  be 
entitled  to  prove  for  and  receive  dividends  ont  of 
an  estate  to  establish  his  right  agiunst  the  estate 
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-onder  on  order  for  the  administration  of  the  estate. 
That  does  not  make  such  person  a  creditor  to  the 
'estate.  When  the  sums  dne  in  respect  of  the 
annuity  are  paid,  there  are  no  arrears,  and  no 
'debt  is  owing  to  the  annuitant  out  of  the  estate. 
The  annuitant  has  no  right  to  take  proceedings 
for  the  administration  of  the  estate.  If  such  pro- 
ceedings are  instituted  by  some  other  person,  then 
the  question  as  to  providing  for  the  rights  of 
the  annuitant  arises.  But  that  is  not  the  claim 
made  here ;  and  the  applicant  is  not  entitled  to 
retain  out  of  the  estate  the  capital  valae  of  her 
-annuity. 

Solicitors :  JET.  Dolling  Smith;  Macarihur  and 
Co. 


Dee.  4,  5,  6,  7,  8, 11, 12, 1894,  and  Aug.  9, 1895. 

(Before  Noeth,  J.) 

Gbichton  v.  Ceichton.  (a) 

Settlement — Execution  of  trusts  —  Misappropria- 
tion of  trust  fu/nds — Satisfaction. 

Sy  a  inarriage  settlement  certain  sums  of  stock, 
the  property  of  the  wife,  were  vested  in  trustees 
upon  trutt  for  the  wife  for  life  for  her  separate 
use,  and  after  her  death  for  the  husband  fvr  life, 
and  after  the  death  of  the  survivor  (in  default 
of  appointment)  for  the  children  of  the  marriage 
in  equal  shares.  There  was  issue  of  the  mar- 
riage two  sons  only,  each  of  whom  attained  his 
majority  and  married.  The  father  obtained 
the  sole  control  of  the  trust  funds,  and  appro- 
priated them  to  his  own  use,  but  at  the  sam^ 
time  made  handsome  settlements  on  the  tujo 
sons  upon  their  respective  Tnarriages,  and  also 
various  other  gifts  and  ctdvanees  to  them  out  of 
his  own  property,  except  in  the  ease  of  the 
marriage  settlement  of  one  of  the  sons,  which 
included  a  sum  of  stock  afterwards  proved  to  be 
an  investment  of  part  of  the  proceeds  of  the 
misappropriated  trust  funds.  The  various  gifts 
und  advances  to  the  sons  Aid  not,  in  respect 
either  of  quantity  of  interest  or  amount,  corre- 
spond with  the  shares  to  which  they  became 
entitled  in  the  trust  funds.  The  mother  and 
sons  ali  predeceased  the  father,  who  subsequently 
died. 

Held,  that  the  father's  estate  was  liable  to  maike 
good  to  the  representatives  of  the  two  sons  their 
shares  in  the  trust  funds  misappropriated  by 
him  without  accounting  for  the  properties 
settled  upon,  or  given  or  advanced  to,  the  sons 
by  the  father,  except  with  regard  to  the  sunt  of 
stock  included  in  the  marriage  settlement  of  one 
of  the  sons,  and  proved  to  be  an  investment  of 
part  of  the  proceeds  of  the  misappropriated 
trust  fiinds,  which  must  be  aeeouiUed  for  by  the 
representative  of  such  son. 

By  a  settlement  made  in  1832  on  the  marriage 
of  "W.  J.  Crichton  and  Miss  Clutterbuck,  two 
sums  of  10,857Z.  13«.  7d.  Three  per  Cent.  Reduced 
Annuities  and  9746Z.  13s.  4d.  Three  per  Cent. 
Consols,  belonging  to  the  lady,  were  vested  in  four 
trustees  upon  trust  for  the  wife  for  life,  for  her 
separate  use  vrithout  power  of  anticipation,  with 
remainder  to  the  husband  for  life,  and  after  the 
death  of  the  survivor  in  trust  for  all  or  any  of 
the  children  and  otiier  issue  of  tibe  marriage  as 
the  husband  and  wife  should  by  deed  appoint, 

(a)  Beported  by  J.  TrcstbJlII,  Esq.,  Buriater^it-Law. 


and  in  default  of  such  joint  appointment  as  the 
survivor  should,  after  the  death  of  the  other, 
appoint  by  deed  or  will,  and,  in  default  of  any 
such  appointment,  the  trust  funds  were  (in  case 
of  there  being  two  or  more  children  of  the 
marriage)  to  be  transferred  to  such  children  being 
sons  in  equal  shares  vesting  at  twenty-one.  The 
settlement  contained  a  power  for  the  trustees  and 
the  survivors  and  survivor  and  the  executors  or 
administrators  of  such  survivor,  with  the  consent 
in  writing  of  the  husband  and  wife,  or  of  the 
survivor  of  them,  and  after  the  death  of  the 
survivor  at  their  or  his  discrfstion,  to  vary  the 
stocks,  funds,  and  securities  (such  securities  being 
real  securities  only)  in  or  upon  which  the  trust 
funds  should  be  from  time  to  time  invested. 

There  were  only  two  children  of  the  marriage, 
Arthur  William  Crichton,  bom  in  1833,  and  Heniy 
Benyon  Crichton,  bom  in  1835. 

In  Aug.  1863  Henry  Crichton  married,  and 
W.  J.  Crichton  settled  4000Z.  India  10«.  per  Cents., 
producing  the  annual  income  of  4^1. 10«.,  upon 
him,  which  sum  was  accordingly  transferred  to 
the  trustees  of  his  marriage  settlement.  It  was 
held  on  the  evidence  that  this  settlement,  made 
before  the  existence  of  the  liability  incurred  by 
W.  J.  Crichton  in  consequence  of  his  subsequent 
dealings  with  the  settled  trust  funds,  was  not  a 
satisfaction  of  such  liability. 

Subsequently  in  1863  the  third  of  the  tour 
trustees  of  the  settlement  of  1832  died :  two  other 
trustees  having  died  shortly  after  the  date  of  its 
execution ;  and  it  was  proposed  by  W.  J.  Crichton, 
his  wife,  and  two  sons,  to  execute  two  deeds  for  the 
purposes  {inter  alia)  of  enlarging  the  powers  of 
investment  given  by  the  settlement  and  appoint- 
ing three  new  trustees  to  act  with  the  surviving 
trustee ;  but  these  deeds  were  never  execute^ 
as  the  surviving  trustee  died  in  Nov.  1863,  having 
made  a  will  appointing  his  widow  and  W.  J. 
Crichton  executors.  The  widow,  who  died  in 
1884,  acted  under  the  direction  of  W.  J.  Crichton, 
and  consented  to  the  realisations  of  the  whole  of 
the  trust  funds  and  to  the  receipt  of  the  proceeds 
by  W.  J.  Crichton  alone. 

From  1864  to  1891  W.  J.  Crichton  treated  the 
proceeds  of  the  trust  funds  as  his  own,  mixed 
them  with  his  own  property,  and  sold,  invested, 
and  transferred  them  as  he  thought  fit,  ignoring 
the  trusts  of  the  settlement.  At  the  same  time 
he  was  a  very  liberal  father.  He  made  a  hand- 
some settlement  of  about  15,4902.,  including  40002. 
London  and  St.  Catharine  Dock  Stock,  part  of 
the  proceeds  of  the  trust  funds,  upon  his  son 
Arthur  WiUiam  Crichton  on  his  marriage ;  and 
also  various  gifts  and  investments  in  favour  of 
his  sons,  which  are  more  particularly  mentioned 
in  the  judgment. 

In  1882  Arthur  William  Crichton  died,  havings 
bv  his  will  bequeathed  all  his  personal  estate  to 
his  widow,  and  appointed  her  his  sole  executrix. 

On  the  29th  Sept.  1886  W.  J.  Crichton  conveyed 
to  Henry  Benyon  Crichton  an  estate  known  as 
Broadwood  Hsdl,  in  Shropshire,  for  the  purpose 
of  giving  him  a  qualification  to  act  as  a  iustioe  of 
the  peace  for  the  county  of  Radnor.  This  estate 
was,  after  the  death  oi  Henry  Benyon  Crichton, 
sold  by  his  executors  with  the  concurrenoe  of 
W.  J.  Crichton  for  70002.,  which  the  ezecators 
claimed  to  retain.  It  was  alleged  by  the  defen- 
dants to  the  action  that  Henry  Bes^on  Crichttnx 
held  the  estate  as  trustee  for  W.J.  Cfrichton;  and 
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that  anj  part  of  the  sum  of  70002.  retained  by  the 
execntors  of  Henry  Beuyon.  Crichton  must  be 
taken  in  satisfaction,  or  part  satisfaction,  of 
any  elaims   by  them  under  the   settlement  of 

In  1889  Henry  Benyon  Crichton  died,  having 
by  his  will  appointed  his  widow  and  her  sons  his 
executors. 

The  wife  of  W.  J.  Crichton  died  in  1887, 
having  received  more  income  than  she  wonld 
have  done  if  the  trust  funds  had  been  invested 
according  to  the  provisions  of  the  settlement, 
and  in  1888  W.  J.  Crichton  married  a  lady  for 
whom  he  made  considerable  provision  out  of  his 
estate. 

In  July  1891  the  present  action  was  brought 
for  the  execution  of  the  trusts  of  the  settlement 
6f  1832,  the  plaintiffs  being  the  widow  of  Arthur 
William  Crichton  and  the  widow  and  two  sons  of 
'H.eaaj  Benyon  Crichton,  and  the  defendant  being 
W.  J.  CriohtoiL  W.  J.  Crichton  died  in  Dec. 
1891,  and  the  action  was  continued  against  his 
executors,  Alice  M.  Crichton,  his  widow,  L.  D. 
Crichton,  his  gp-andson,  and  Edward  Keale. 

No  appointment  under  the  power  given  by  the 
settlement  was  ever  made. 

W.  J.  Crichton  left  a  memorandum  dated  the 
30th  April  1870,  headed  "Instructions  to  my 
Executor,"  in  which  he  set  out  his  various  dealings 
with  the  trust  funds  and  his  intentions  with 
respect  to  them. 

The  sales  of  the  trust  funds  were  as  follows : — 
The  Consols  were  sold  on  the  19th  Feb.  1864  and 
produced  the  net  sum  of  88691.  9«.  6d.  These 
proceeds  were  on  the  day  after  their  receipt 
re-invested  in  the  purchase  of  25002.  India  52. 
per  Cents.,  and  50002.  Russian  52.  per  Cents.,  which 
together  cost  88712.  5s.,  W.  J.  Crichton  findinsr 
the  excess  in  price.  These  stocks  were  transferred 
into  the  joint  names  of  W.  J.  Crichton  and  his 
wife.  On  the  death  of  the  latter  they  together 
with  other  investments  standing  in  their  ioint 
names  became  the  property  of  v^.  J.  Crichton 
absolutely,  and  thus  the  whole  capital  of  the 
consols  comprised  in  the  settlement  passed  to 
him. 

'  The  Bednoed  Annuities  were  sold  on  the 
29th  July  1865  and  produced  the  net  sum  of 
97442.  12s.  lOd.,  which  was  on  the  same  day  re- 
invested in  the  purchase  of  40,0002.  rupees  or 
40002.  India  Five-and-a-Half  per  Cent.  Stock 
(which  coat  44592.  Is.  11<2.),  40002.  London  and 
St.  Catharine  Dook  Stock  (which  cost  28852.),  both 
of  which  were  transferred  into  the  joint  names  of 
W.  J.  Crichton  and  his  son  Arthur  William 
Crichton;  and  30002.  Brazilian  Fonr-and-a-Half 
per  Cent.  Bonds  (cost  24032.  15s.),  which  were 
tnmafened  into  the  joint  names  of  W.  J. 
Crichton  and  his  wife.  The  40001.  London  and 
St.  Catharine  Dock  Stock  was  afterwards  included 
in  the  son's  marriage  settlement.  The  TndiaTi 
Stock  on  the  death  of  the  son,  and  the  Brazilian 
Bonds  on  the  death  of  the  wife,  became  the 
property  of  W.  J.  Crichton  by  survivorship. 
Tbeao  purchases  cost  altogether  97472.  16s.  lid., 
tiie  dight  excess  in  price  over  the  proceeds  of 
the  BMuoed  Annuities  being  found  by  W.  J. 
Crichton. 

The  tzaaufer  of  the  40002.  India  Five-and-a- 
HaU  per  Cent.  Stock  and  of  the  40002.  London 
and  St.  Catharine  Dock  Stock  into  the  joint 
names  of  W.  J.  Crichton  and  his  son  Arthur 


William  Crichton  was  no  doubt  with  the  privity 
of  the  latter.  Fart  were  transferred  by  deed, 
executed  by  both,  but  the  form  of  transfer  of  the 
rest  did  not  require  execution  by  the  transferees. 

The  &ctB  stated  in  the  memorandum  were 
proved  by  the  evidence  adduced  on  behalf  of  the 
plaintiffs. 

The  defence  put  forward  on  behalf  of  the 
father's  estate  was,  that  part  of  the  proceeds  of 
the  Reduced  Annuities  had  been  actually  received 
by  the  son  Arthur  William  Crichton,  and  that 
although  the  residue  of  the  proceeds  of  the. 
Reduced  Annuities  and  the  whole  proceeds  of  the 
Consols  had  gone  into  the  estate  of  W.  J. 
Crichton,  and  could  not  be  traced  to  his  son,  still 
the  liability  of  W.  J.  Crichton  in  respect  thereof 
was  more  than  satisfied  by  other  payments  or 
advances  or  gifts  to  or  benefits  conferred  by  W.  J. 
Crichton  upon  his  two  sons,  so  that  there  was  not 
any  liability  in  resjpect  of  the  trust  funds  on  the 
part  of  W.  J.  Crichton'a  estate. 

Everiit,  Q.C.  and  Stock  for  the  plaintiffs. — The 
estate  of  W.  J.  Crichton  is  liable  to  make  good 
the  trust  funds  misappropriated  by  him ;  and. 
neither  the  properties  settied  by  him  on  his 
two  sons  upon  their  respective  marriages,  nor  the 
various  gifts  and  advances  made  by  him  to  his 
two  sons  can  be  regarded  as  a  satisfaction  of  such 
liability.  The  property  settled  upon  his  son 
Henry  on  the  marriage  of  the  latter  was  so 
settied  by  him  before  he  had  misappropriated  the 
trust  f  ands,  and  cannot  be  regarded  as  any  satis- 
faction. The  conveyance  to  Henry  of  Broadwood 
Hall  was  a  gift  ior  the  purpose  of  giving  him  a 
qualification  to  act  as  a  justice  of  the  peace,  and. 
not  in  satisfaction  for  any  part  of  the  trust 
funds  to  which  he  was  entitied.  It  appears  from 
the  facts  attending  the  settiement  on  his  son 
Arthur  that  such  settlement  was  not  made  in 
satisfaction  of  any  part  of  the  trust  funds 
to  which  Arthur  was  entitled.  The  various 
advances  made  by  W.  J.  Crichton  to  his  sons 
respectively  cannot  be  regarded  as  any  satisfac- 
tion of  tneir  respective  shares  in  the  trust 
funds,  since  such  advances  were  respectively  of 
less  amount  than  such  respective  shares : 

Phmkett  v.  Ztftcw,  3  L.  T.  ICep.  O.  S.  457;  3  Hare,. 

316; 
Qraham  v.  Oraham,  1  Yes.  sen.  262 ; 
Tolton  y.CMin*,  i  Yea.  483. 

And  since  the  respective  interests  of  the  sons  in 
such  respective  advances  were  of  a  nature  dif- 
ferent from  their  respective  interests  in  th& 
trust  funds: 

BeUusi  V.  Uthvmtt,  1  Atk.  426 ; 

Davyi  V.  Bovcher,  3  T.  &  C.  Exoh.  397 ; 

BaUtont  v.  Salter,  31  L.  T.  Bep.  600 ;  L.  Bep.  19- 
Eq.  250 ;  L.  Bep.  10  Ch.  481. 

Cotetu-Hardv,  Q.C.,  Bwinfen  Eady,  Q.C,  amd 
Mieklem  for  the  defendants  Alice  M.  Crichton 
and  L.  D.  Crichton. — ^It  appears  from  the  evidence 
given  in  this  case  that  W .  J.  Crichton  regarded 
the  settlements  made  by  him  on  the  marriages  of 
his  two  sons,  and  also  the  various  gifts  and 
advances  by  him  to  such  sons,  as  a  satisfaction  of 
their  shares  in  the  trust  funds ;  and  they  should 
be  regarded  as  such  satisfaction : 

Plunkett  V.  Ltwit  (ubi  sup.). 
The  interest  of  Henry  in  the  settied  trust  ftmda 
was  a  ptntion,  and  a  portion  may  be  satisfied  pro. 
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tanto  bj  a  eubaequent  proTision  of  lesser  amoant, 
although  a  debt  cannot : 

Bengough  v.  Walker,  15  Ves.  507 ; 

Kirk  V.  Eddotces,  3  Hare,  509  ; 

Re  Lawet;  Latcee  t.  Lawea,  45  L.  T.  Bep.  273,  453 ; 

20  CSh.  DiT.  81 ; 
Be  riekert;    Tiekera  v.  Vickers,  58  L.  T.  Eep.  920 ; 

37  Ch.  ©iv.  525. 

At  any  rate,  since  the  evidence  shows  that  the 
40002.  London  and  St.  Catharine  Dock  Stock  in- 
cluded in  Arthur's  marriage  settlement  was  part 
of  the  settled  trust  fun&  misappropriated  by 
W.  J.  Crichton,  Arthur  cannot  claim  to  have  that 
fund  over  again : 

Nail  T.  Pu7iter,  5  Sim.  555  ; 

Evans  v.  Bemjon,  58  L.  T.  Rep.  700  ;  37  Ch.  Div. 
329. 
Everitt,  Q.C.  in  reply. — There  is  nothing  to 
show  that  Arthur  knew  that  the  40002.  St. 
Catharine  Dock  Stock  included  in  his  mai-riage 
settlement  was  part  of  the  trust  funds  mis- 
appropriated by  his  father,  and  therefore  he  is  not 
prevented  from  claiming  his  full  share  of  such 
funds  by  that  fact  having  been  now  proved. 

NoETH,  J. — [His  Lordship  having  mentioned 
in  detail  various  money  dealings  and  transac 
tions  which  took  place  between  W.  J.  Crichton 
and  his  two  sons,  proceeded:]  The  question  I 
have  to  try  is,  whether  the  father's  liability  is 
discharged  Dy  the  several  particular  dealings  and 
transactions  which  I  have  had  to  trace  at  some 
length.  So  far  as  Arthur  is  concerned,  the  ques- 
tion of  satisfaction  rests  on  the  settlement  made 
upon  his  marriage  and  the  investments  in  40002. 
India  Five  -and-a-Half  per  Cents,  and  the  40002. 
London  and  St.  Catharine  Dock  Stock,  made  in 
1865.  As  regards  the  two  latter,  I  do  not  see  how 
the  dealings  with  these  can  possiblv  amount  to  a 
satisfaction  of  the  liability  of  the  father.  There 
are  numerous  cases  which  show  that  a  debt  of  a 
father  to  a  child  may  be  satisfied  by  an  advance 
to  the  child  of  an  equal  or  greater  amount, 
whether  in  the  father's  lifetime  or  by  his  wilL 
See  Plunkeit  v.  Lewis  (vbi  aup.),  a  case  of  a  debt 
being  satisfied  by  a  marriage  portion ;  Talbot  v. 
Earl  of  Shrewsbury  (Prec.  in  Ch.  394),  a  case  of 
satisfaction  by  a  legacy.  But  there  is  a  leaning 
against  any  presumption  of  satisfaction  in  such 
cases,  and  there  are  many  exceptions  to  this 
general  rule.  If,  for  instance,  the  amount  advanced 
IS  less  than  the  debt  (as  in  the  present  case)  there 
is  no  satisfaction  even  pro  tanto  :  {Cranmer'a 
case,  2  Salk.  508  ;  Graham  v.  Graham  (ttfri  siya.).) 
See  too  Lady  Thynne  v.  Earl  of  OlengaU  (2 
H.  of  L.  Cas.  131).  Each  of  these  sums  was  less 
than  the  liability.  Therefore,  even  if  they  had 
been  advanced  to  Arthur  irrevocably,  they  would 
not  have  been  any  sfctisfaction.  Again,  there  is 
another  exception  to  that  rule  within  which  the 
present  case  falls,  viz.,  where  the  debt  is  certain 
and  the  alleged  satisfaction  is  contingent  or 
uncertain,  even  though  of  greater  amount  than 
the  debt ;  a  fortiori,  I  may  add,  if  the  con- 
tingent does  not  take  place.  There  are 
many  lUnstrations  of  this  in  cases  where  a 
legacy  made  payable  after  the  death  of  a  testator 
is  neld  not  to  lie  a  satisfaction  of  a  debt  payable 
on  the  testator's  death,  as  to  which  see  the  i-ecent 
decision  of  Stirling,  J.  in  Be  Harlock ;  Calham  v. 
8mUh  (72  L.  T.  Rep.  253;  (1895)  1  Ch.  616)  and 
cases  tiiere  cited.    There  are  two   other  cases 


which  I  desire  to  refer  to :  Mathews  v.  Mathews 
(2  Yes.  sen.  635)  and  Talbot  v.  Earl  of  Shretesbury 
(ubi  gup.).  These  authorities  with  many  others 
seem  to  me  conclusive  on  the  present  question. 
I  cannot  understand  how  the  father's  debt  or 
liability  to  the  son  would  be  satisfied  by  invest- 
ments in  the  joint  names  which  ultimately  came 
not  to  the  son  but  to  the  father,  the  debtor ;  nor 
how  the  son's  certainty  of  succeeding  ultimately 
to  a  moiety  of  the  trust  funds  in  default  of  an 
appointment  which  never  was,  and  which  the 
father  contemplated  never  would  be  made,  could 
be  satisfied  by  giving  him  a  chance  of  succeeding 
to  something  else  of  smaller  amount.  It  was  also 
said  that  the  son  Arthur  must  have  known  more 
of  what  took  place  than  can  now  be  proved,  and  that 
I  ought  to  infer  that  what  was  done  was  with  his 
consent.  It  was  pointed  out  that  he  had  executed 
a  transfer  of  the  40002.  India,  and  the  like  amount 
of  London  and  St.  Catharine's  Dock,  stock  into  the 
joint  names  of  his  father  and  himself  on  the  29th 
July  1865,  bein^  the  very  day  on  which  the 
Beduoed  Annuities  comprised  in  the  settlement 
of  1832  were  sold,  and  it  was  contended  that 
the  whole  facts  must  have  been  explained  to  him. 
But  I  am  unable  to  arrive  at  this  conclusion. 
So  far,  therefore,  as  Arthur  is  concerned  the  only 
material  question 'remaining  is  the  effect  of  his 
settlement.  The  value  of  the  securities  settled 
thereby  is  proved  to  have  been  about  15,-^02. 
(the  income  of  which  was  a  little  more  than  8002. 
a  year),  and  far  more  than  one  moiety  of  the 
Consols  and  Beduced  Annuities  settled  in  1832, 
which  at  the  prices  of  the  day  would  then  hare 
been  92732.  only.  But  the  legal  presumption  of 
satisfaction  in  such  a  case  is  liable  to  be  rebutted, 
and  in  m^  opinion  it  is  rebutted,  by  the  correspon- 
dence which  took  place  before  the  settlement  was 
made,  which  satisfies  me  that  the  parties  did  not 
intend  that  the  reversionary  interest  of  Arthur 
was  to  be  settled.  [His  Lordship  having  held  on 
the  evidence  that  Arthur's  reversionary  interest 
in  the  trust  funds  was  not  intended  to  be  settled, 
proceeded:]  But,  though  I  think  it  clear  that 
Arthur's  settlement  was  not  a  satisfaction  in 
whole  or  in  part  of  the  father's  liability,  the 
fact  that  40002.  of  the  dock  stock  settled  thereby 
arose  from  the  investment  of  28852.  part  of  the 
Beduced  Annuities,  is  not  immaterial.  The  sons 
Arthur  and  Henry  and  their  representatives  com- 
plaining of  the  conversion  and  appropriation  by 
their  father  of  the  proceeds  of  the  securities 
originally  settled  in  1832  are  entitled  to  follow 
the  proceeds  of  the  conversion,  and,  so  far  as  such 
proceeds  cannot  be  traced,  to  recover  from  the 
father's  estate  the  loss  arisii^  from  their  mis- 
appropriation; but,  as  it  has  been  pix)ved  that 
this  part  of  the  proceeds  of  the  improper  conver- 
sion came  into  Arthur's  hands,  his  represen- 
tatives cannot  claim  it  over  again  from  the 
father's  estate,  but  must  be  treated  as  having 
received  that  amount:  (see  Nail  v.  Punter  (ubi 
sup.) ;  Evans  v.  Benyon  (ubi  srtp.).  [His  Lordship 
then  referred  to  his  decision  tiiat  Henry's  settle- 
ment was  not  a  satisfaction  of  the  liability  of 
W.  J.  Crichton,  which  had  no  existence  when  the 
settiement  was  made,  and  proceeded  to  the  con- 
sideration of  various  other  advances,  amounting  to 
48012.  7».  6d.,  which  had  been  made  to  Heniy  by 
W.  J.  Crichton ;  and  having  held  that  suchadvances 
could  not  be  treated  as  a  satisfaction  of  the 
liability  of  W.  J.  Crichton  to  Henry,  proceeded :] 
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With  respect  to  these  sums,  one  plausible  arga> 
ment  was  put  forward  by  Mr.  Cozens-Hardy 
which  I  ought  not  to  pass  without  notice.  It  was 
said  that  what  Henry  was  entitled  to  under 
the  1832  settlement  was  a  portion ;  that,  although 
satisfaction  of  a  debt  cannot  be  presumed  even 
pro  tanto  from  a  subsequent  legacy  or  gift  of 
lesser  amount,  the  law  is  different  as  to  portions ; 
that  a  portion  may  be  partially  satisfied  by  a 
subsequent  provision  of  lesser  amount ;  and  there- 
fore Henry's  claim  to  his  original  portion  is 
answered  pro  tanto  by  the  48017.  7s.  6a.  actually 
received  by  him.  This  contention  seems  to  me 
not  well  founded.  Call  Henry's  share  a  portion, 
*  if  you  will ;  it  was  not  a  portion  provided  by 
the  father,  or  for  which  he  or  his  estate  was  in 
any  way  liable.  The  liability  of  his  estate  merely 
arises  from  the  fact  that  he,  as  trustee,  received 
the  trust  money,  and  became  a  debtor  for  the 
amount ;  and  the  legal  doctrine  invoked  by 
the  defendant's  counsel  does  not  apply.  There 
ifi  one  other  important  matter  to  which  I  have 
not  yet  attended.  On  the  29th  Sept  1886, 
after  the  death  of  his  son  Arthur,  the  father  con- 
veyed to  his  son  Henry  an  estate  called  Broad- 
wood  Hall,  in  Shropshire,  for  the  pui-pose  of 
giving  him  a  qualification  to  act  as  a  justice  of 
the  peace.  After  Henry's  death  the  estate  was 
sold  by  his  executors,  with  the  father's  concur- 
rence, for  7000i.,  which  the  executors  of  Henry 
claim  to  retain.  The  defence  alleges  that  this 
estate  was  held  by  Henry  as  trustee  for  his  father, 
and  that  any  part  of  the  proceeds  of  sale  which 
the  executors  can  retain,  must  be  taken  in  satis- 
faction, or  part  satisfaction,  of  any  claims  of 
Henry  under  the  original  settlement.  The  deed 
recites  the  father's  desire  to  convey  the  estate,  and 
the  consideration  was  expressed  to  be  natural  love 
and  affection.  This  latter  cii-cumstance,  though 
not  conclusive,  is  entitled  to  serious  consideration 
where  the  value  of  the  property  is  not  shown  to 
exceed  the  amount  of  the  debt  alleged  to  be 
satisfied  by  the  transaction  (see  Plwnketi  v.  Leun$ 
(ubi  sttp.),  and  Be  Lawes ;  Laroes  v.  Laioet  {uhi 
8up.)  Again,  there  is  no  memorandum  in  writing 
and  no  evidence  of  any  express  trust,  which  would 
indeed  be  somewhat  at  variance  with  the  terms  of 
the  deed,  and  on  a  voluntary  conveyance  by  a 
father  to  a  son  no  trust  results  by  operation  of 
law.  Again,  in  order  to  confer  a  qualification 
to  act  as  justice  of  the  peace,  a  beneficial 
occupation  is  necessary  and  not  merely  a  l^al 
title,  and  the  defendant's  counsel  admitted  that 
Henry  did  have  such  beneficial  occupation. 
Under  these  circumstances  the  creation  of  snch 
a  trust  as  is  alleged  would  have  been  a  fraud  upon 
the  law,  and  the  father  could  not  be  heard  to 
aver  its  existence  (see  Cv/rtis  v.  Perry,  6  Ves.  739 ; 
Braeleenbury  v.  Braekenlmry,  2  Jac.  &  Walk.  391 ; 
CeeU  V.  Butcher,  2  Jac.  &  ^  alk.  665 ;  and  Childers 
V.  ChUdera,  3  Kay  &  J.  310),  though  that  case  was 
reversed  on  appeal  on  the  ground  that  for  the 
qualification  there  in  question  a  beneficial  occupa- 
tion was  not  requisite.  It  is  hardly  necessary, 
therefore,  to  consider  the  point  whether  a  con- 
yeyanoe  of  land  could  be  assumed  to  be  a  satis- 
faction of  a  debt.  As  regards  the  difficulty  of 
ascertaining  the  value  of  the  land,  it  was  said  that 
this  was  no  greater  than  in  the  case  of  a  residue, 
and  the  defendant's  counsel  relied  on  the  cases  of 
Bengough  v.  Walker  {ubi  tup.),  Lawea  v.  Lawes  {ubi 
up.),  and  Viekers  v.  Vickerg  («6i  sup.) ;  but  those 


cases  were  all  as  to  the  satisfaction  not  of  debts, 
but  of  portions,  which  stand  on  a  different  footing. 
I  have  referred  to  a  great  many  authorities  in 
connection  with  this  case,  but  have  not  found 
one  in  which  a  debt  has  been  treated  as  satisfied 
in  whole  or  in  part  either  by  a  conveyance  of  land 
or  by  a  gift  of  residue.  The  result  is,  that  the 
gift  of  Broadwood  Hall  was  not  a  satisfaction, 
and  that  no  part  of  the  purchase  money  can  be 
taken  into  account  in  dischai^  or  reduction  of 
the  liability  of  the  fathei-'s  estate.  I  must,  there- 
fore, declare  that  the  father's  estate  is  liable  to 
make  good  to  the  estates  of  his  sons  their  shares 
of  the  trust  funds  misappropriated  by  him. 

Solicitors:  Mullens  and  Bosanquet;  Nye  and 
Moreton ;  Nield  and  Strouts. 


Bee.  3  and  4, 1895. 
(Before  Stiblino,  J.) 
Be  Eabl  of  Stamfobd;    Payne  v. 
Stamfobd.  (o) 
Trustee — Appointment    of  new    trustees — Trustee 
"abroad"  —  Trustee    also    executor  —  Appoint- 
ment by  tenant  for  life  of  her  own  soliettor — 
Validity. 
Although  the  practice  of  the  court,  upon  an  appli- 
cation under  sect.  38  of  the  Settled  Land  Act 
1882,  or  under  its  general  jurisdiction,  is   to 
refuse  to  appoint,  or  to  sanction  the  appoint- 
ment cf,  the  solicitor  of  the  tenant  for  life  as  a 
trustee  of  a  settletnent  under  which  he  would 
become  a  trustee  for  the  purposes  of  the  Settled 
Land  Acts,  that  practice  does  not  prevent  a  tenant 
for  life  acting  in  the  bona  fide  exercise  of  a  power 
from  so  appointing. 
A  settlement  of  real    and  personal   estate  con- 
tained a  power  to  appoint   new  trustees,  which 
became  exercisable  in  case  (inter  alia)  either  of 
tlie  trustees  slwuld  "  be  abroad."    A.,  one  of  the 
trustees,  in  consequence  of  his  wife's  iM-hecMh, 
had  taken  a  lease  for  five  years  of  a  house  in 
Normandy,  where  he  was  residing.     He    had, 
however,  with  few   exceptions,  attended  all  the 
•meetings  of  tlie  trustees,  and  had  been  in  con- 
stant correspondence  with  his  co-trustees  and  the 
solicitors  of  the  trust. 
Held,  that  A.  was  "  abroad "  within  the  meaning 

of  the  power. 
The  mere  fact  that  a  trustee  of  a  unll  is  also  one  of 
tlie  executors  does  not  prevent  his  removal  from 
being  a  trustee  if  there  is  no  part  of  the  tes- 
tators personal  estate  remaining  in  his  hands 
unadmmisiered. 
Adjoubned  summons. 

The  Eai'l  of  Stamford  and  Warrington,  by  his 
vrill  dated  the  26th  Jan.  1875,  devised  four  estates 
in  Staffordshire,  Leicestershire,  Cheshire,  and 
Lancashire,  to  the  tise  of  A.  F.  Payne,  B.  Cocks, 
and  H.  Hall,  their  executors,  administrators,  and 
assigns,  during  the  life  of  his  wife,  the  Countess 
of  Stamford  and  Warrington,  on  certain  trusts 
for  her  benefit,  and  he  directed  the  trustees  to  set 
apart  out  of  the  rents  and  profits  of  those  estates 
the  yearly  sum  of  12,000!.  to  be  applied  in  aid  of 
his  personal  estate  in  or  towards  the  discharge  of 
his  debts  and  the  legacies  and  annuities  given  by 
his  will,  such  payment  and  application  to  be  in 

(•)  Beported  bj  W.  IvuisT  Cook,  Esq.,  Burlater-M-Law. 
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tixe  absolute  discretion  of  bis  trostees:  After  the 
death  of  the  coimtess  the  testator  devised  the 
several  estates  to  uses  in  favour  of  different 
families,  but,  in  respect  of  the  Lancashire  estates, 
he  created  a  term  therein  of  1000  years,  and  limited 
the  same  to  the  trustees  upon  trust  to  apply  the 
rents  in  aid  of  his  personal  estate,  first  in  pay- 
ment of  bis  funeral  and  testamentary  expenses, 
and  the  legacies  given  by  the  will,  and  Uien  in 
discharge  of  moneys,  charged  by  mortgage  upon 
the  four  shire  estates  in  manner  therein  mentioned. 
He  bequeathed  his  residuary  personal  estate  to 
the  trustees  upon  trust  to  convert  the  same  into 
money,  to  pay  thereout  his  funeral  expenses, 
debts,  and  legacies,  and  to  apply  the  surplus,  if 
any,  towards  the  discharge  oi  mortgages,  and  if 
any  surplus  remained  after  that  to  pay  the  same  to 
the  countess  absolutely.  The  testator  then,  after 
giving  various  legacies,  some  of  which  were 
specific,  appointed  A.  F.  Payne,  B..  Cocks,  and  H. 
Hall  to  be  the  general  trustees  of  his  will  with 
powers  of  sale  and  imanagement,  and  also  ap- 
pointed them  his  executors,  and  he  declared  that, 
in  case  either  of  his  trustees  or  trustee  thereafter 
appointed  should  die  in  his  lifetime,  or  decline  to 
act,  or  having  survived  him  and  acted  shonid  die  or 
"  be' abroad,  or  desire  to  be  discharged,  or  refuse 
or  become  incapable  to  act,  then  and  in  every  such 
case  it  shonid  be  lawful  for  the  countess  during 
the  continuance  of  the  estates  limited  in  trust  for 
her  benefit,  and  afterwards  for  the  surviving  or 
continuing  tmstees  or  trustee,  or  the  executors  of 
the  last  surviving  or  continuing  trustee,  to  appoint 
a  new  trustee  or  new  trustees. 

The  testator  died  on  the  2nd  Jan.  1883,  and  hie 
will  was  duly  proved  by  the  executors  therein 
named,  all  of  whom  were  still  living. 

The  personal  estate  was  insufficient  to  pay  the 
debts  in  full  and  had  been  exhausted.  The  simple 
conti'act  debts  had  been  paid,  but  there  remained 
mortgage  debts  to  the  amount  of  about  800,0002. 
and  annuities  to  the  extent  of  nearly  40002.  which 
were  undischarged. 

The  exeoutora  had  assented  to  the  specific  lega- 
cies and  had  paid  all  the  pecuniary  legacies  except 
some  which  were  given  on  the  countess's  deatn, 
and  there  remained  no  personal  estate  in  their 
hands  available  for  distribution. 

Down  to  the  29th  July  1895  all  three  tmstees 
had  acted  together,  but  on  the  8th  Aug.  1895  Sir 
Thomas  Wright,  the  solicitor  of  the  countess,  had 
forwarded  to  the  solicitors  of  the  trustees  a  draft 
appointment  of  himself  as  trustee  in  the  place  of 
Payne,  who  was  therein  stated  to  be  residing 
abroad.  The  member  of  the  firm  who  attended 
to  the  business  of  the  trust  was  not  in  town  at 
the  time,  so  the  letter  accompanying  the  draft 
appointment  was  merely  acVnowledged. 

On  the  28th  Aug.  the  countess,  without  further 
Communication  with  the  trustees,  executed  the 
deed  whereby  she  appointed  Sir  Thomas  Wright 
to  be  a  trustee  in  the  place  of  Payne  for  all  the 
purposes  of  the  will,  and  made  a  declaration 
vesting  in  Cocks  and  Hall  and  Sir  T.  Wright,  as 
trustees  of  the  wiU,  the  real  and  personal  estate 
subject  to  the  will  for  all  the  intei<est  therein  of 
the  original  trustees.  The  deed  was  not  executed 
by  either  Payne,  Cocks,  or  HaJl. 

This  was  a  summons  taken  out  by  the  original 
trustees  of  the  will  asking  for  the  det/ermination 
by  the  court  of  the  question  whether,  having 
regard  to  the  circnmstaiices,  the  indenture  of  the 


28th  Ang.  1895  was  a  valid  appointment  of  a  new- 
trustee  under  the  will. 

It  appeared  from  the  evidence  that  Payne  had 
all  along  acted  in  conjunction  with  his  co-trustees 
in  the  administration  and  management  of  the 
testetor's  estate.  In  the  year  1893,  in  consequence 
of  his  wife's  health,  he  took  a  lease  of  a  house 
at  Lisieux,  in  Kormandy,  where  he  had  since 
principally  resided,  but  he  stated  that,  with  a  few 
exceptions,  he  had  attended  all  the  meetings 
of  the  trustees,  which  had  taken  place  three  or 
four  times  a  year  or  oftener,  and  had  been  in 
constant  correspondence  with  his  co-trustees  and 
the  solicitors  to  the  trust.  The  special  manage- 
ment of  the  Lancashire  estates  had  been  carried  on 
by  Hall,  and  that  of  the  Cheshire  estates  by  Cocks, 
both  of  those  gentlemen  having  acted  as  agente 
of  the  late  eail  during  his  life.  The  Leicester- 
shire estates  were  under  the  special  management 
of  Sir  Thomas  Wright,  who  was  a  solicitor  at 
Leicester,  and  had  been  appointed  the  tmstees' 
agent  for  that  purpose  a  few  years  after  the  earl's 
death.  Another  a^nt  had  been  appointed  for  the 
Staffordshire  estates.  Payne,  in  his  evidence, 
stated  that  it  had  never  been  suggested  until  the 
10th  Aug.  1895  that  his  residence  abroad  had  in 
any  way  interfered  with  the  performance  of  his 
duties  as  trustee,  or  rendered  it  desirable  or  expe- 
dient that  he  should  cease  to  be  trustee.  Lisieux, 
where  he  resided,  was  about  forty  miles  from 
Havre  and  fifty  or  sixty  from  Bouen.  Letters 
sent  from  London  were  received  by  him  the  next 
day  at  Lisieux,  and  be  could  leave  Lisienx  at 
4.^  p.m.  and  be  in  London  by  8  o'clock  the  next 
morning.  At  the  expiration  of  his  lease,  which 
had  about  three  years  to  run,  he  should  probably 
return  to  England ;  though  he  had  no  immediate 
intention  of  leaving  Lisieux. 

Payne  was  still  willing  to  act,  and  no  request 
by  the  persons  entitied  in  remainder  had  been 
made  to  the  countess  to  appoint  a  new  trustee  in 
his  place. 

Buckley,  Q.C.  and  Autten-Cartmell  for  the 
summons. — The  power  to  appoint  a  new  trustee 
in  the  place  of  a  trustee  who  shall  "  be  abroad " 
arises  only  if  the  trustee  "  be  abroad "  perma- 
nently in  such  a  way  as  to  be  unable  to  perform 
the  duties  of  the  ti-ust.  A  mere  temporary  resi- 
dence abroad  is  not  sufficient : 

Re  Moravian  Society,  26  Bear.  101 ; 

Re  Arbib  and  Clast'i  Contract,  64  L.  T.  Bep.  817  ; 
(1891)  1  Ch.  601. 

Whether  Payne  is  or  is  not  "abroad"  for  the 
purposes  of  the  will  is  a  question  of  fact,  and  on 
the  evidence  we  submit  ne  is  not.  Assuming, 
however,  that  he  is,  we  say  that  the  appointment 
by  the  countess  of  her  own  solicitor  as  trustee  is 
not  a  valid  exercise  of  the  power.  The  duty  of  a 
trustee  is  to  check  the  proceedings  of  the  tenant 
for  life,  and  the  appointment,  therefore,  by  her  of 
her  own  solicitor  as  trustee  is  not  a  proper 
appointment : 

Re  Kemp's  Settled  Estates,  49  L.  T.  Bep.  231 ;  24 

Ch.  Div.  485 ; 
Re  John  Wallcer't  TrusU,  48  L.  T.  Bep.  632 ;  see 

»lso  S.O.  nam.  WheeVwriglU  v.  Walker,  23  Ch.  Dir. 

752. 
No  doubt,  in  Be  Marquis  of  Ailegbury  and  Lord 
Iveagh  (69  L.  T.  Rep.  101 ;  (1893)  2  Ch.  345)  the 
court  appointed  the  solicitor  of  the  tenant  for  life 
a  tmatee  for  the  purposes  of  the  Settled  Land 
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Act  1882,  bat  the  circumstances  in  that  case  were 
pecnliar,  and  justified  the  appointment.  The  court 
will  not  appoint  a  person  to  be  a  trustee  with  a  view 
to  the  interest  of  some  of  the  persons  interested 
under  the  trust,  in  opposition  either  to  the  wishes 
of  the  testator  or  to  the  interests  of  others  of  the 
eettuis  que  trust  : 

Be  Tempett,  14  L.  T.  Bep.  688 ;  L.  Bep.  1  Ch.  485. 

Where  a  power  to  appoint  new  trustees  has  been 
improperly  exercised  the  court  will  hold  the 
appointment  invalid,  and  no  reconreyance  of  the 
trust  property  by  the  new  trustee  will  be  neces- 
sary:' 

Sugden  t.  Cropland,  26  L.  T,  Kep.  O.  S.  307 ;  3 

Sm.  &  Qiff.  192  ; 
Re  SkeaW  Settlement ;  Slitatt  y.  Ecaiu,  61  L.  T. 

Bep.  500 ;  42  Ch.  Pit.  S22. 

Payne  was  appointed  both  trustee  and  executor, 
and  so  long  as  any  of  the  debts  remain  unpaid 
ought  not  to  be  removed  from  the  otfioe  of  trustee 
against  his  will.  He  has  assented  to  the  specific 
legacies  on  the  assumption  that  the  12,0002.  a  year 
were  assets  in  the  hands  of  the  executors.  There 
is  now  no  personal  estate  available  for  the  pay- 
ment of  the  debts.  If  a  new  trustee  is  appointed 
Payne  will  lose  his  right  of  indemnity  against 
that  fund. 

H.  FeUows,  for  the  successive  tenants  for  life  in 
remainder  of  the  Iieicestershire  estates,  Borth- 
vnck,  for  the  infant  tenant  in  tail  of  the  Stafford- 
shire estates,  W.  A.  Peek,  for  the  tenant  for  life 
of  the  Staffordshire  estates,  and  L.  A.  WaUington, 
for  the  present  Lord  Stamford,  stated  that  their 
clients  were  satisfied  either  with  Payne  or  Sir  T. 
Wright,  and  that  they  did  not  propose  to  take 
any  part  in  the  argument,  but  left  the  matter  to 
the  discretion  of  the  court. 

Haettnge,  Q.C.  and  Foeeett  Lock  for  the  countess. 
— Nothing  has  happened  in  this  case  to  interfere 
with  the  exercise  by  the  countess  of  the  power  of 
appointment  given  her  by  the  will.  Residence 
abroad  is  prima  facie  a  disqualification  for  the 
office  of  trustee : 

O'Reilly  v.  Alderson,  8  Hare,  101. 

On  the  evidence  we  submit  that  Payne  was  clearly 
abroad  at  the  date  of  the  appointment  of  Sir  T. 
Wright.  Further,  we  say  that  the  power  was 
validly  exercised.  No  doubt,  upon  an  application 
under  sect.  38  of  the  Settled  Land  Act  1882,  for 
the  appointment  of  trustees  by  the  court,  the 
practice  is  not  to  appoint  the  solicitor  of  the 
tenant  for  life ;  but  that  practice  does  not  interfere 
with  such  an  appointment  by  a  tenant  for  life 
acting  in  the  bond  fide  exercise  of  a  power  of 
appointment.  The  distinction  between  the  two 
cases  is  clearly  shown  by  Pearson,  J.,  in 

Re  Jforrit;  Allen  v.  Norrie,  51  L.  T.  Bep.  593  ;  27 
Ch.  DiT.  333,  341. 

Re  Skeais'  Settlement ;  Skeats  v.  Evans  {ubi  sttp.) 
was  an  entirely  different  case  from  the  present. 
The  ground  of  the  decision  there  was,  that  the 
donees  of  a  joint  power  could  not  appoint  one  of 
themselves.    That  case  was  followed  in 

Re  Neiuen;  Newen  v.  Barnes,  70  L.  T.  Bep.  653  ; 
(1894)  2  Ch.  297. 

Lastly,  it  is  said  that  Payne  cannot  be  removed 
from  being  trustee  so  long  as  he  remains  an 
exteutor,  and  therefore  that  the  power  has  not 
arisen.    But,  in  a  sense,  an  executor  never  ceases 


to  be  an  executor.  Here,  however,  all  the  personal 
estate  has  been  exhausted,  and  it  cannot  be  con- 
tended that  there  remain  any  executorial  duties 
to  be  performed. 

Grosvenor  Woods,  Q.C.  and  Blakesley  for  Sir 
Thomas  Wright. — There  being  no  allegationa 
made  against  either  the  person^  character  or  the 
fitness  of  Sir  T.  Wright  to  act,  we  can  only  offer 
observations  as  amiei  eurix.  It  is  clear  that  the 
12,000{.  a  year  did  not  vest  in  the  executors  a» 
executors  but  as  trustees.  The  definition  of  the 
expi-ession  "  trust"  in  sect.  60  of  the  Trustee  Act 
1^3  seems  to  indicate  that  there  may  be  duties 
which  devolve  upon  ti-nstees  in  the  nature  of 
administration. 

Austen-Cartviell  in  reply. — In  O'Beillyv.  Aider- 
son  {ubi  sup.)  it  was  admitted  that  the  trustee's 
residence  abroad  was  permanent.  Here  Payne 
distinctly  says  that  he  is  not  permanently  redding 
abroad.  Whether  a  trustee  who  is  also  an  exe- 
cutor can  be  removed  against  his  will  from  being 
trustee  has  been  doubted : 

Be  J.  R.  Willev,  W.  N.  1890,  p.  1. 

In  Be  Moore ;  McAlpine  v.  lloore  (21  Ch.  Div. 
778),  where  a  similar  question  arose,  it  was  proved 
that  all  the  testator's  debts  had  been  paid.  Ho 
also  referred  to 

Eaton  V.  Dainet,  W.  N.  1894,  p.  32  ; 

Farwell  on  Powers  (2nd  edit.),  p.  649. 

Stiblinq,  J. — [After  stating  the  facts  and 
observing  that,  without  attributing  any  blame  to 
the  countess  or  her  advisers,  he  thought  it  was 
matter  of  regret  that  the  execution  of  the 
appointment  was  not  postponed  until  the  views  of 
the  trustees  had  been  ascertained,  he  continued :] 
However,  I  have  now  to  decide  whether  the 
appointment  is  valid.  The  first  question  which 
arises  is  one  of  fact.  The  power  to  appoint  new 
trustees  arises  (infer  alia)  in  case  one  of  the 
trustees  should  be  abroad,  and  the  first  question 
is  whether  at  the  date  of  the  appointment  Mr. 
Payne  wae  "  abroad "  within  the  meaning  of  the 
power.  In  my  opinion  that  question  may  be  de- 
cided without  difficulty  upon  Mr.  Payne's  own. 
evidence.  It  seems  to  me  that  he  was.  He  has 
been  residing  abroad  since  1893,  and  does  not 
intend  to  return  until  the  end  of  the  lease.  The 
result  therefore  is,  that  for  three  years  more  he  will 
probably  be  residing  abroad,  and  certainly  on  the 
2Sth  Aug.  1895  he  was  properly  described  as  being 
abroad.  I  do  not  desire  to  depart  from  anything 
laid  down  by  Lord  Romilly  in  Be  Moravian  Society 
(w6t  sup.].  In  each  case  it  is  a  question  of  fact, 
and  here  the  conclusion  I  come  to  is,  that  Mr. 
Payne  was  abroad  at  the  time  of  the  appointment 
executed  by  the  countess.  But  then  it  was  said 
that  residence  abroad  was  not  a  disqualification 
for  the  office  of  trustee,  and  I  was  invited  to  read 
the  clause  as  if  it  were  to  the  effect  that  a  new 
trustee  might  be  appointed  in  the  place  of  a 
trustee  who  should  be  abroad  in  such  a  way  as  to 
interfere  with  the  performance  of  his  duties.  But 
those  words  are  not  in  the  will.  A  trustee  by 
residing  abroad,  as  laid  down  by  Wigram,  T.G., 
in  the  case  of  O'BeHly  v.  Alderson  (ubi  sup.),  puts 
himself  in  such  a  position  as  wovild  entitle  any  cestui 
que  trust  to  require  that  the  office  should  be  filled 
Dy  another  trustee.  In  this  case  none  of  the 
remaindermen  have  called  upon  the  countess  to 
exercise  the  power  of  appointing  a  new  trustee  i 
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still  it  was  within  her  diacretion  to  do  so.  If  the 
exercise  of  that  discretion  was  merely  capricious 
and  the  appointment  was  not  made  bond  fide, 
the  court  might  be  called  upon  to  interfere; 
bnt  that  does  not  appear  to  be  so  here,  and 
no  snch  case  has  be^  suggested.  Mr.  Payne's 
residence  abroad  created  a  certain  amount  of 
inconvenience  and  expense.  The  countess  is 
tenant  for  life,  and  it  was  quite  within  her 
competence  to  consider  the  circumstances  of  the 
case,  and  if  she  thought  fit,  in  the  interests 
of  everybody,  to  appoint  a  new  trustee  in  the 
exercise  of  ner  power,  and  I  cannot  on  the  evi- 
dence come  to  the  conclusion  that,  as  donee  of 
the  power,  she  has  exercised  it  with  caprice  or 
without  good  grounds.  Then  it  was  said  that 
Mr.  Payne  was  in  the  position  of  an  executor  and 
legal  personal  representative  of  the  testator,  and 
that  the  power  of  appointment  ought  not  to  be 
exercised  so  long  as  there  ore  debts  remaining 
unpaid.  However  that  might  be,  if  there  were  any 
personal  estate  remaining  nnadministered,  that 
objection  cannot  prevail  in  the  present  case.  All 
the  general  personal  estate  is  exhausted.  Pecu- 
niary legacies  have  been  paid  and  specific  legacies 
aissented  to,  and  that  could  only  have  been  done 
on  the  footing  that  the  duties  of  the  executors 
had^  been  fulfy  executed,  and  that  they  were 
willing  to  convert  themselves  into  simple  trustees. 
It  is  dear,  when  one  looks  at  the  terms  of  the  will 
relating  to  the  12,000^,  that  the  estate  pur  autre 
vie  was  vested  in  the  trustees  as  trustees.  Nothing 
is  now  vested  in  Mr.  Payne  virtute  officii.  I  now 
come  to  a  matter  which  is  deserving  of  my  most 
serious  consideration — namely,  the  fact  that  the 
countess  had  thought  fit  to  appoint  as  a  new 
trustee  her  own  solicitor.  The  trustees  of  the  will 
are  vested  with  a  power  of  sale  of  the  real  estates, 
and  they  would  also  be  trustees  for  the  purposes 
of  the  Settled  Land  Acts,  and  as  such  would  have 
to  consider  matters  where  the  respective  interests 
of  the  tenant  for  life  and  the  remaindermen 
might  be  in  conflict,  and  where  they  would  con- 
sequently be  bound  to  hold  an  even  hand  between 
the  parties ;  and  it  was  suggested  that  the  solicitor 
of  the  tenant  for  life  was  not  in  a  position  to 
discharge  that  duty  properly.  I  feel  greatly  the 
force  of  that  objection.  It  would  prevent  the 
court  from  appointing  as  trustee  a  person  in 
the  position  of  Sir  Tfliomas  Wright,  and  from 
sanctioning  any  such  appointment.  The  rule  was 
laid  down  by  the  Court  of  Appeal  in  Be  Kemp's 
Settled  Estates  {uhi  ««».),  a  case  of  the  appoint- 
ment of  trustees  for  the  purposes  of  the  Settled 
Land  Act.  In  that  case  Cotton,  L.J.  said :  "  The 
gentleman  is,  no  doubt,  a  most  fit  person  to  be  a 
&a8tee,  and  the  only  objection  to  him  is  that  he 
acts  as  solicitor  for  the  tenant  for  life.  Now  the 
appointment  of  trustees  is  required  to  impose  a 
check  npon  the  extensive  powers  conferred  by  the 
Act  upon  the  tenant  for  life,  and  the  44th  section 
contemplates  the  probability  of  there  being 
differences  between  the  trustees  and  the  tenant 
for  life.  I  have  no  doubt  that  Mr.  Wood,  as 
solicitor  of  the  tenant  for  life,  would  advise  him 
to  the  best  of  bis  ability  and  recommend  him  to 
exercise  his  powers  with  a  proper  regard  to  the 
interests  of  the  remaindermen.  But  solicitors, 
like  judges,  are  fallible;  and  how  could  Mr. 
Wood,  as  one  of  the  tnutees,  exercise  a  proper 
judgment  on  their  behalf  upon  questions  on  which 
he  had  advised  the  tenant  for  life  ?    It  would  be 


Mr.  Wood  as  trustee  putting  a  check  npon  Mr. 
Wood  as  solicitor  to  the  tenant  for  life,  and  he 
would  be  placed  in  a  false  position."  That  case 
lays  down  a  rule  of  practice  for  the  gnidanoe  of 
the  court,  from  which  it  would  not  be  right  for 
me  to  depart,  and  of  which  moreover,  I  entirely 
approve ;  out  the  question  is  whether  the  rule  is 
binding  under  all  circumstances,  or  whether  the 
court  can,  if  it  thinks  fit,  depart  from  it.  I  should 
be  slow  to  do  so  myself,  though  I  have  done  it  in 
one  cose.  Be  Marquis  of  Ailesbury  and  Lord 
Iveagh  (vAi  tup.) ;  but  before  doing  so  I  should 
like  to  be  satisfied,  not  only  that  there  would  be 
no  disadvantage  to  the  estate,  but  that  great 
advantages  would  accrue  from  snch  a  course.  I 
am  not  so  satisfied  as  regards  the  present  appoint- 
ment, and  if  this  were  an  application  to  the  court 
under  sect.  38  of  the  Settled  Land  Act  1882,  or 
under  its  general  jurisdiction,  to  appoint  a  new 
trustee,  1  should  consider  that  I  was  prevented 
from  doing  so  by  the  rule  of  the  court  to  which  I 
have  refen-ed.  But  that  is  not  the  question.  This 
is  not  a  case  in  which  the  sanction  of  the  court  is 
asked  for  in  any  way ;  and,  as  was  pointed  out  by 
Cotton.  L.J.,  in  Be  Kemp's  Settled  Estates  [ubi 
sup.),  the  question  whether  an  appointment  by 
the  donee  of  the  power  is  or  is  not  valid  is  quite 
different  from  the  question  whether  the  court 
would  see  fit  to  make  the  appointment  itself  in 
the  first  instance,  or  sanction  it  if  made.  The 
case  of  Forster  v.  Ahraham  (L.  Rep.  17  Eq.  351) 
was  referred  to  in  iie  Kemp's  Settled  Estates  (ubi 
sup.),  in  which  the  late  Master  of  the  Bolls  pointed 
out  tjiat  there  was  nothing  in  itself  to  prevent  the 
tenant  for  life  being  appointed  one  of  the  trustees 
of  the  settlement ;  and  Cotton,  L. J.,  in  reference 
to  it,  says :  "  That  case  only  decides  that  the 
appointment  of  a  tenant  for  life  under  a  power 
was  invalid,  it  does  not  decide  that  <^e  court 
would  have  appointed  him."  In  Be  Norris; 
Norris  v.  Allen  (u6i  sup),  the  court  waa  asked 
to  sanction  an  appointment  made  by  the  only 
trustee  of  a  will  of  an  additional  trustee,  the 
person  appointed  being  the  son  of  the  old  trustee 
and  the  partner  in  his  business,  which  was  that 
of  a  solicitor,  in  which  capacity  he  was  acting  for 
the  trustees.  Pearson,  J.  refused  to  sanction  the 
appointment,  but  he  said :  "  I  am  very  far  from 
saying,  and  I  must  not  be  understood  to  say,  that, 
if  there  was  a  trust  which  was  not  being  admiiuB* 
tered  by  the  court,  and  the  person  who  had  the 
power  of  appointing  new  trustees  had  bond  fide 
appointed  as  trustees  a  father  and  his  son  who 
were  solicitors  in  partnership,  it  would  be  a  bad 
appointment,  so  as  to  render  any  deed  executed 
by  the  trustees  so  appointed  null  and  void.  I 
should  be  very  sorry  to  nold  that  such  an  appoint- 
ment outside  the  court  would  be  invalid.  If  such 
a  caee  came  before  me,  and  I  found  that  the 
appointment  had  been  made  bond  fide  outside  the 
court,  I  should  certainly  hold  that  the  trustees 
were  validly  appointed.  The  question  then  is, 
does  the  existence  of  the  rule  of  practice  prevent 
the  donee  of  the  power  from  so  exercising  the 
power  as  to  appoint  her  own  solicitor  to  be  one  of 
the  trustees  P  In  my  judgment,  though  I  should 
not  have  made  such  an  appointment  myself,  or 
sanctioned  it  if  asked  so  to  do,  the  rule  does  not 
prevent  the  tenant  for  life  from  exercising  the 
power  in  the  way  which  she  has.  So  far  as  tira 
individual  appointed  is  concerned,  there  can  be 
no  question  that  he  is  qualified  to  act.     He-  is 
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a  gentleman  of  lai^e  experience,  and  well 
acquainted  with  the  estate,  and  although  all 
the  beneficiaries  are  before  the  court,  not 
one  of  them  has  said  a  word  in  oppo- 
sition to  his  appointment.  Thej  take  up 
a  neutral  position.  They  would  have  been 
content  that  Mr.  Payne  should  remain'  a 
trustee,  but  they  are  equally  satisfied  with  Sir 
Thomas  Wright's  appointment,  and  leave  the 
matter  to  the  court.  Under  those  circumstances 
I  cannot  say  that  the  appointment  is  otherwise 
than  valid.  In  the  last  place,  it  was  said  that 
Mr.  Payne,  who  remains  one  of  the  legal  personal 
representatives  of  the  testator,  and  is  under  some 
liability  in  that  respect,  will  by  reason  of  this 
appointment  be  deprived  of  the  right  to  which  he 
is  entitled  of  being  indemnified  against  that  out  of 
the  rents  and  profits  of  the  estate.  Nothing  can 
prejudice  that  right  if  it  exists.  It  is  no  more, 
in  my  opinion,  than  a  nominal  liability,  but  it  is 
importajit  to  preserve  to  trustees  their  right  to 
indemnity  out  of  the  trust  funds,  and  if  X  were 
called  upon  to  make  a  vesting  order,  or  to  require 
the  remaining  trustees  to  do  something  which 
would  have  the  effect  of  taking  out  of  Mr.  Payne 
an  estate  which  was  then  vested  in  him,  I  should 
take  care  that  he  was  not  deprived  of  that  right 
of  indemnity.  However,  it  does  not  appear  to  me 
that  there  is  any  necessity  for  the  court  in  this 
case  to  give  any  directions  to  the  new  trustees  in 
the  matter.  All  the  pi-operty,  subject  to  the 
trusts  of  the  wiU,  is  now  real  estate,  and  by  the 
joint  operation  of  the  trusts  of  the  appointment 
and  the  Conveyancing  and  Law  of  Property  Act 
1881  the  legal  estate  has  become  vested  in  the 
new  trustees,  or  will  become  so ;  but,  however  that 
may  be,  I  desire  to  say  in  the  most  emphatic  way 
that  no  right  to  which  Mr.  Payne  may  oe  entitled 
as  legal  personal  representative  ought  to  be  pre- 
judiced, and  I  will  reserve  to  him  liberty  to  apply 
in  case  he  can  show  any  matter  in  respect  of 
which  he  requires  any  specific  indemnity. 

Solicitors :  Bower,  Cotton,  and  Bower ;  Evans, 
Foster,  and  Wadham ;  Iliffe,  Henley,  and  Sweet, 
for  Lay  cock,  Dyson,  and  Layconk,  Huddersfield  ; 
Oamlen  and  Burdett ;  Smith,  Fawdon,  and  Low, 
for  Sir  T.  Wright  and  Son,  Leicester. 


QUEEN'S  BENCH  DIVISION. 

Oct.  28  and  Dee.  6, 1895. 

(Before  Lord  Russell,  G.J.  and  Cave,  J.) 

Marshland     Sheeth     and    Fen    Dibtbict 

COHHISSIONEBS,     V.     MaBBHLAND      DibTBICT 

Council,  (o) 

Highway  authority  —  Distriei  inelosure  commis- 
sioners with  jurisdiction  over  highways — District 
council — Transfer  of  authority — Repair  of  roads 
— Mode  of  raising  expenses — Exemption  fronn 
ontside  highway  rates — Local  Oovemmeni  Act 
1894  (56  A  57  Vict.  c.  73),  «a.  25  and  29. 

The  expression  "  highway  authority  "  in  the  Local 
Govemmeni  Act  1894  (56  &  57  Vict.  e.  73)  t« 
general,  and  has  not  the  limited  meaning  given 
to  the  same  expression  in  the  Highways  ajtd 
Locomotives  (Aynendment)  Act  1878  (.41  £  42 
Vict.  e.  77).  And  highway  expenses  raised  by 
an  acre  rate  are  not  defrayed  out  of  any  pro- 

(«>  Beportcd  by  J.  A.  Stsaham,  Esq.,  BarrlMiirHtt-I«w. 


or  funds  other  than  rates  within  sect.  29  of 
'the  Local  Government  Act  1894. 

Commissioners  of  M.  had  under  certain  local  and 
private  Acts  powers  of  inelosure  and  drainage, 
and  jurisdiction  over  the  roads  in  M.,  a  district 
made  up  of  parts  of  certain  parishes,  some  of 
which  were  in  rural  and  others  in  urban  sanitary 
districts.  Under  these  Acts  the  expenses  of 
repairing  the  roads  in  M.  were  raised  tn/  an  acre 
rate  levied  equally  on  the  lands  in  M.,  and  the 
lands  in  M.  were  exempted  from  all  other  high- 
way expenses.  The  opinion  of  the  court  being 
asked,  it  was 

Held,  that  the  commissioners  were  a  highway 
authority  v?ithin  the  Local  Government  Act 
1894;  that  their  authority  as  to  the  roads  in 
the  rural  district  was  by  sect.  25  of  that  Act 
transferred  to  the  rural  district  council,  their 
authority  as  to  the  roads  in  the  urban  district 
to  the  urban  district  council ;  that  the  highway 
expenses  of  M.,  after  the  transfer,  were  not  to  be 
raised  by  an  acre  tax,  but  treated  as  general 
expenses  under  sect.  29  of  the  Act,  and  that  the  . 
lands  in  M.  were  no  longer  exempted  from  general 
highway  rales. 

Special  case  submitted  to  the  court  for  their 
decision  pursuant  to  sect.  70  of  the  Local  Govern- 
ment Act  1894  (56  &  57  Vict.  c.  73). 

The  Marshland  Smeeth  and  Fen  Commis- 
sioners acquired  their  jurisdiction  under  three 
private  Acts  known  as  the  Marshland  Smeeth 
and  Fen  District  Acts,  passed  respectively  in  the 
years  1796, 1849,  and  186^,  which  extended  for  inelo- 
sure over  certain  lands,  formerly  common,  called 
Marshland  Smeeth  and  Marshland  Fen,  forming 
paits  of  several  parishes  (one  of  those  (Walsoken) 
being  urban  and  the  others  i-ural)  in  the  county 
of  Morfolk,  and  for  drainage  over  those  lands 
with  certain  adjacent  fens,  called  Well  Moor, 
Broad  Fen,  and  Short  Fen,  in  the  same  county, 
and  for  highway  purposes  over  the  same  lands 
and  fens,  with  the  exception  of  Well  Moor. 

The  Act  of  1796  (36  GI«o.  3,  cap.  c.)  commences 
with  the  provisions  for  drainage.  The  provisions 
relating  to  inelosure  commence  with  sect.  41,  the 
most  material  for  present  purposes  being  sect.  61, 
which  provides  for  the  setting  out  of  public  and 
private  roads  over  the  lands  to  be  inclosed,  the 
public  roads  to  be  repaired  when  made  by  the 
inhabitants  of  the  parish  or  place  to  which  the 
commissioners  for  inelosure  should  declare  and 
adjudge  such  roads  to  belong,  and  the  private 
roads  to  be  repaired  at  the  expense  of  all, 
or  any,  of  the  persons  entitled  to  the  land  to  be 
inclosed,  as  the  commissioners  for  inelosure 
should  in  that  behalf  order,  direct,  or  appoint. 
The  Act  also  provided  (sect.  75)  that  the  allot- 
ments to  be  made  should  be  deemed  to  be  and  lie 
respectively  in  such  parish  as  the  respective 
manors,  messuages,  tofts,  or  other  rights  or  interest 
for  or  in  respect  whereof  such  lajads  should  be 
so  allotted  were  and  did  lie  respectively,  and 
should  be  assessed  to  and  charged  with  the  land 
tax  and  parish  rates  of  those  respective  parishes 
in  the  same  manner  as  the  other  lands  lying 
therein  respectively  were  assessed  and  charged. 

The  commissioners  for  inelosure  did  not  set 
out  any  public  roads,  but  all  the  roads  set  out  by 
them  were  set  out  as  private  roads.  This  gave 
dissatisfaction  in  course  of  time  to  the  owners  of 
land  within  the  district  subject  to  the  oommis- 
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sioners.  inasmuch  as  their  lands  were  assessed  to 
the  highway  rates  of  the  different  parishes  in 
which  such  lands  were  reapectirely  situate,  but  no 
portion  of  those  rates  were  applicable  or  applied 
for  the  maintenance  of  the  roada  in  Marshland 
Smeeth  and  Fen.  Accordingly,  in  1849,  another 
Act  was  passed  (12  &  13  Vict.  c.  cxviii.),  which, 
besides  effecting  an  alteration  as  to  the  drainage, 
provided  (sect.  11)  that  certain  specified  roads 
should  be  amended  and  repaired  with  hard 
materials  within  two  years,  and  should  from  and 
after  the  passins  of  the  Act  be  deemed  and  taken 
to  be  pubUc  highways,  and  be  maintained  and 
kept  in  repair  by  the  owners  and  occupiers  for  the 
time  being  of  the  lands  within  Marshland  Smeeth 
and  Marshland  Fen,  and  in  Broad  Fen  and  Short 
Fen,  Well  Moor  not  being  included.  And  the 
commissioners  for  the  time  being  acting  in  the 
execution  of  the  previous  Act,  and  of  that  Act, 
should  be  subject  and  liable  to  such  legal 
proceedings  for  not  repairing  such  roads  as 
inhabitants  jof  parishes  were  then  by  law  subject 
and  liable  to  for  the  non-repair  of  public  high- 
ways. 

The  Act  of  1849  also  empowered  the  commis- 
sioners (sect.  12)  from  time  to  time  to  amend  and 
repair  the  several  other  roads  in  Marshland  Smeeth 
and  Fen,  and  to  appoint  surveyors  and  other  officers 
(sect^  13)  to  levy  and  raise  rates  and  assessments 
for  repairing  and  amending  the  roads,  and  pro- 
vides (sect.  14)  that  such  rates  and  assessments 
shall  be  made,  levied,  and  assessed  upon  the  lajids 
equally  by  the  acre,  and  (sect.  15)  that  after  the 
passing  of  the  Act  no  parish  surveyor,  surveyor 
of  highways,  or  other  officer  (other  than  and 
except  the  surveyor  or  officer  appointed  by  the 
commissioners  under  the  authority  of  the  Act) 
shall  have  any  control  over  the  lands,  I'oads.  and 
ways  in  Marshland  Smeeth  and  Fen,  and  in 
Broad  Fen  and  in  Short  Fen,  and  that  the  several 
lands  in  Marshland  Smeeth  and  Fen,  and  the 
said  several  roads  and  ways  and  the  sevei-al  lands 
in  Broad  Fen  and  Short  Fen,  or  any  of  them,  or 
any  of  the  owners  or  occupiers  thereof,  shall  not 
in  respect  thereof  be  charged  or  chargeable  with 
or  contributory  to  the  amendment,  repair,  or 
maintenance  of  any  public  or  private  roads  or 
ways  not  being  within  the  said  Marshland  Smeeth 
and  Fen,  or  in  Broad  Fen  or  Short  Fen,  or  with 
or  to  any  highway  rate  or  other  charge  or  assess- 
ment for  the  amendment,  repair,  or  maintenance 
of  any  of  such  last-mentioned  roads  or  ways,  and 
the  several  lands  not  lying  within  Marshland 
Smeeth  and  Fen  and  Broad  Fen  and  Short  Fen, 
or  either  of  them,  should  not,  nor  should  the 
ownera  or  occnpiei's  thereof,  or  of  any  part  thereof, 
be  charged  or  chargeable  in  respect  of  the  same, 
or  contributory  to  the  amendn^ent,  repair,  or 
maintenance  of  any  of  the  roads  or  ways  within 
Marshland  Smeeth  and  Fen,  or  in  Broad  Fen  or 
Short  Fen,  or  either  of  them,  or  with  or  to  any 
highway  rate  or  other  charge  or  assessment  for 
the  amendment,  repair,  or  maintenance  of  any 
such  last-mentioned  roads  or  ways. 

The  principal  provisions  of  the  Act  of  1863 
(26  &  27  Vict.  c.  liviii.)  in  reference  to  the  roads 
are  the  definition  of  the  district  in  the  preamble, 
and  sect.  41,  which  enacts  that  such  of  the  several 
roads  and  ways  in  the  Marshland  Smeeth  and  Fen 
District  as  then  or  from  time  to  time  thereafter 
were  made  of  hard  materials,  and  were  from  time 
to  time  repaired  by  the  commissioners  with  hard 


materials,  should  be  deemed  and  taken  to  he 
public  highways  in  like  manner  as  the  roads  made 
public  highways  by  the  Act  of  1849. 

The  commissioners,  on  the  passing  of  the  Act 
of  1849,  proceeded  to  amend,  and  they  had  since 
repaired  with  hard  materials,  the  several  roads 
specified  in  sect.  11  of  that  Act,  and  they  had 
smce  the  passing  of  that  Act  from  time  to  time 
amended  and  repaired  with  hard  materials  several 
of  the  other  roads  in  Marshland  Smeeth  and 
Fen  set  out  under  the  Act  of  1796. 

Since  the  passing  of  the  Act  of  1849  no  high- 
way rate  had  been  laid  upon  the  lands  in  Marsh- 
land Smeeth  and  Fen  by  the  surveyors  of  the 
highways  of  the  rui-aJ  parishes  extending  into 
Marshland  Smeeth  and  Fen,  neither  was  any 
highway  rate  laid  upon  the  land  in  Marsh- 
land Smeeth  and  Fen  lying  in  Walsoken,  by  the 
sui-veyor  of  the  highways  of  the  parish  of  Wal- 
soken, before  it  became  urban,  nor  had  that  land 
been  charged  with  any  highway  expenses  by  the 
urban  auSiority  of  the  parish  of  Walsoken  since 
it  became  urban. 

The  roads  district  of  the  Marshland  Smeeth 
and  Fen  District  Commissioners  is  wholly  situate 
in  the  county  of  Norfolk  and  within  the  area  of 
the  Wisbech  Poor  Law  Union,  which  extends  into 
the  counties  of  Cambridge  and  Korfolk.  The 
Marshland  'Rural  District  Council  have  jurisdic- 
tion over  such  part  of  the  area  of  Wisbech  Union 
as  is  situate  in  the  county  of  Norfolk  and  is  rural ; 
and  so  much  of  the  pariah  of  Walsoken  as  is 
situate  in  the  Marshland  Smeeth  and  Fen  i» 
under  the  jurisdiction  of  the  Walsoken  Urban 
District  Council. 

The  decision  of  the  court  was  desired  upon  the 
following  points : — 

(1.)  Do  the  Marshland  Smeeth  and  Fen  District 
Commissioners  retain  their  powers,  duties,  and 
liabilities  under  their  Act  of  1849  over  the  roads 
in  their  roads  district,  or  have  those  powers, 
duties,  and  liabilities  been  transferred  or  affected, 
and  if  so  to  what  extent,  by  the  Local  Grovem- 
ment  Act  1894  (a)  as  regards  the  roads  in  the 
rural  parishes,  {b)  as  regards  the  roads  in  the  urban 
parish  of  Walsoken  ? 

(2.)  Is  the  land  in  the  Smeeth  and  Fen  Roads 
District  entitled  to  exemption  from  the  rates  to 
be  laid  for  highway  purposes  by  the  Marshland 
Rural  District  Council  (a)  for  the  repair  of  roads 
within  the  district  of  the  commissioners,  (b)  for 
the  repair  of  roads  in  the  parts  of  the  parishes  not 
within  the  district  of  the  commissioners  ? 

(3.)  Is  the  land  in  the  Marshland  Smeeth  and 
Fen  District  entitled  to  exemption  from  the  rates 
to  be  laid  for  highway  purposes  by  the  Urban 
District  Council  of  WafsoKen,  (a)  for  the  repair  of 
roads  within  the  district  of  the  commissioners, 
(b)  for  the  repair  of  roads  in  the  parts  of  the 
parishes  within  the  district  of  the  commissioners? 

(4.)  Is  the  land  in  the  Marshland  Smeeth  and 
Fen  Roads  District  entitled  to  any  benefit,  and 
if  so,  what,  under  sect.  29  {d)  of  the  Local  Grovem- 
ment  Act  1894  ? 

(5.)  If  the  powers,  duties,  and  liabilities  of  the 
Marshland  Smeeth  and  Fen  District  Commis- 
sioners over  the  roads  as  aforesaid  have  been 
transferred  by  virtue  of  the  Local  Govemment 
Act  to  any  district  council,  are  the  expenses  of 
the  district  council  in  respect  of  the  roads  still  to 
be  defrayed  in  manner  provided  by  the  Commio- 
sioners  Act  of  1848  by  means  of  an  acre  r»t^  or 
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are  snch  expenses  to  be  defrayed  by  the  district 
council  tinaer  sect.  29  of  the  Local  Goyemment 
Act  1894? 

By  sect.  114  of  the  PnbUc  Health  Act  1875 
(38  &  39  Vict.  c.  55)  it  is  provided  a^  follows  : 

Every  urban  anthoril^  shall  Trithin  their  district  ex- 
olnsiTely  of  any  other  penon  exeonte  the  office  of  the 
•nrreyor  of  highwayg,  and  have,  exercise,  and  be 
subject  to  all  the  powers,  authorities,  duties,  and  lia- 
bilities of  surTeyors  of  highways  under  the  law  for 
the  time  being  in  force,  save  so  far  as  snoh  powers, 
authorities,  or  duties  are  or  may  be  inconsistent  with  the 
provisions  of  this  Act ;  every  urban  authority  shall 
also  have,  exercise,  and  be  subject  to  all  the  powers, 
authorities,  duties,  and  liabilities  which  by  the  High- 
way Act  1835  (5  &  6  WilL  4,  o.  50),  or  any  Act  amending 
the  same,  are  vested  in  and  given  to  the  inhabitants  in 
vestry  assembled  of  any  parish  within  their  district. 

All  ministerial  acts  required  by  any  Act  of  Parliament 
to  be  done  fay  or  to  the  surveyor  of  highways  may  be  done 
by  or  to  the  surveyor  of  the  urban  authority,  or  by  or 
to  such  other  person  as  they  may  appoint. 

Sect.  216  of  the  same  Act  makes  provision  as  to 
the  mode  in  which  the  costs  of  repairing  and 
maintaining  the  highways  within  an  urban 
district  are  to  be  defrayed,  in  the  absence  of  any 
local  Act  making  such  provision. 

Sect.  303  of  the  same  Act  gives  the  Local 
Government  Board  power,  on  the ,  application  of 
the  local  authority  or  any  district,  by  provisional 
order,  to  repeal  whoUy  or  partially,  alter  or  amend 
any  local  Act  other  than  an  Act  for  the  con- 
servancy of  rivers. 

The  Highways  and  Locomotives  (Amendment) 
Act   1878    (41  &    42  Vict.  c.  77)    provides   as 

follows : 

Seot.  14,  The  following  areas  shall  be  deemed  to  be 
highway  areas  for  the  purposes  of  this  Act  (that  is  to 
say) :  (1)  urban  sanitary  distriots,  (2)  highway  districts, 
^3)  highway  parishes  not  inoladed  within  any  highway 
distariot  or  any  urban  sanitary  district. 

Sect.  15  gives  the  county  authority  power,  on 
the  application  of  any  highway  authority,  to 
declare  an  ordinary  highway  to  be  a  main  road  on 
the  ground  that  it  is  a  medium  of  communication 
between  great  towns,  or  a  thoroughfare  to  a  rail- 
tray  station,  or  otherwise. 

Sect.  100  of  the  Local  Gk>vemment  Act  1888 
<51  &  52  Vict.  c.  41)  adopts  the  definition  of  high- 
ways areas  of  the  Highways  and  Locomotives 
(Amendment)  Act  1878,  and  it  there  enacts  : 

The  expression  "  highway  authority  "  means  aa  respeots 
an  urban  sanitary  district,  the  urban  sanitary  authority, 
and  as  respects  a  highway  district  the  highway  board  or 
authority  having  the  powers  of  a  highway  board,  and  aa 
respects  a  highway  parish  the  surveyor  or  surveyors  of 
highways,  or  other  officers  performing  similar  duties. 
The  expression  "nrhan  authority"  means  until  the 
establishment  of  district  oooncils  as  aforesaid,  an  urban 
sanitary  authority,  and  after  their  establishment  the 
district  council  of  an  urban  county  district.  The  ex- 
pression "  rural  authori^ "  means  until  the  establish- 
ment of  district  councils  as  aforesaid,  a  rural  authority, 
and  after  their  establishment  the  district  council  of  a 
raial  eonnty  district. 

The  Local  Government  Act  1894  (56  &  57  Tict. 
c  73)  provides  as  follows : — 

Sect.  25. — (1.)  As  from  the  appointed  day  there  shall  be 
transferred  to  the  district  council  of  every  rural  district 
all  the  powers,  duties,  and  liabilities  of  any  highway 
authority  in  the  district,  and  highway  boards  shall  cease 
to  exist,  and  rural  district  councils  shall  be  the  succes- 


sors of  the  highway  authority,  and  shall  also  have  as 
respects  highways  all  the  powers,  duties,  and  liabiUties 
of  on  urban  sanitary  authority  under  sects.  144  to  148 
of  the  Public  Health  Act  1875,  and  those  sections  shall 
apply  in  the  case  of  a  rural  district  and  of  the  council 
thereof  in  like  manner  as  in  the  case  of  an  urban  district 
and  an  urban  authority. 

Sect.  29.  The  expenses  incurred  by  the  council  of  a 
rural  district  shall,  subject  to  the  provisions  of  this  Act, 
be  defrayed  in  manner  directed  by  the  Public  Health 
Act  1875  with  respect  to  expenses  incurred  in  the 
exercise  of  the  Act  by  a  rural  sanitary  authority,  and 
the  provisions  of  the  PnbUc  Health  Act  with  respect  to 
those  expenses  shall  apply  accordingly.  Provided  as 
follows  :  (a)  Any  highway  expenses  shall  be  defrayed  as 
general  expenses,  (d)  Where  highway  expenses  would, 
if  this  Act  had  not  been  passed,  have  been  in  whole  or 
in  part  defrayed  in  any  parish  or  other  area  out  of  any 
property  or  funds  other  than  rates,  the  district  council 
shall  make  such  provision  as  will  give  to  that  parish  or 
area  the  benefit  of  such  property  or  funds  by  way  of 
reduction  of  the  rates  on  the  parish  or  area. 

Sect.  75. — (1.)  The  definition  of  parish  in  sect.  100  of 
the  Local  Government  Act  1888,  shall  not  apply  to  this 
Act,  but,  save  as  aforesaid,  expressions  used  in  this  Aot 
shall,  unless  the  context  otherwise  requires,  have  the 
same  meaning  as  in  the  said  Act. 

Sect.  89.  ...  So  much  of  any  Aot,  whether 
pubUc,  general,  or  local  and  personal,  as  is  inoonsistant 
with  this  Act  is  also  hereby  repealed. 

W.  Graham  for  the  Marshland  Smeeth  and  Fen 
Commissioners. — As  to  the  first  question  I  contend 
that  the  commissioners  are  not  a  highway 
authority  within  the  Act.  A  highway  authority 
within  this  Aot  is  the  same  as  one  within  the 
Highways  Act  1878,  and  the  Local  Grovemment 
Act  1888,  s.  100.  Such  a  highway  authority  must 
have  the  powers  of  a  highway  board  which  the 
commissioners  in  some  respects  have  not,  and  it 
must  have  jurisdiction  over  a  highway  area  as 
defined  in  sect.  14  of  the  Highways  Act  1878. 
But  it  has  been  held  that  the  commissioners  are 
not  a  highway  authority  within  these  Acts.  We 
applied  under  sect.  15  m  the  Highways  Act  1878 
to  have  a  certain  road  within  the  district  declared 
a  main  road,  but  on  the  county  council  refusing 
to  consider  our  application,  the  court  refused  us 
a  mandamut  to  them  to  hear  it  on  the  ground 
that  we  were  not  a  highway  authority  within 
a  highway  area : 

Beg.  V.  County  Council  o/  Noiibllc,  65  L.  T.  Bep.  222. 
[Cavk,  J.  — Be  The  Isle  of  Wight  Highway 
Commissioners  (72  L.  T.  Rep.  569)  is  du-ectly 
against  you.]  I  submit  that  (^tse  is  wrongly 
decided.  As  to  the  second  question  I  contend 
that,  even  if  the  authority  is  transferred  to  the 
district  council,  the  Marshland  Smeeth  district  is 
not  liable  for  highway  rates  {Be  The  Isle  of 
Wight  Highway  Commisnoners  (ubi  sup.) ;  the 
only  effect  of  the  transfer  will  be  as  far  as 
Walsoken  is  concerned,  that  the  urban  authority 
will  become  surveyor  of  highways  while  the 
money  is  raised  as  before:  (Public  Health  Act, 
Bs.  144,  211,  and  216.) 

A.  MaeMorran  for  the  Marshland  District 
Council. — The  whole  design  of  the  Local  Govern- 
ment Act  1894  was  to  abolish  special  rural  high- 
way authorities  and  transfer  their  powers  to  the 
district  council.  In  it  highway  authority  means 
any  highway  authority.  It  is  not  confined  to 
highway  authority  as  defined  in  the  Local 
Grovemment  Act  1888.  See  sect.  75  of  the  Act  of 
1894,  and  note  there  the  words  "  unless  the  context 
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otherwise  requires."  Note  too  the  provisions  of 
sect.  89  of  the  Act  of  1894  [Lord  Btjssell,  C.  J.— 
This  proTision  seems  to  alter  not  merely  the 
machinery,  but  to  repeal  the  special  and 
personal  Acts  under  which  the  special  authorities 
were  established].  Yes.  Assuming  then  that  the 
powers  of  the  commissioners  are  transferred, 
then  sect.  29  of  the  Act  applies  to  the  mode  of 
raising  expenses,  and  as  to  the  urban  part  of  the 
district — that  within  Walsoken — ^this  depends 
entirely  on  sect.  144  of  the  Public  Health  Act 
1875.  If  this  is  so,  then  the  expenses  in  the 
urban  district  will  be  raised  in  the  old  mode 
unless  the  Local  Government  Board  alters  or 
repeals  the  local  Acts  which  it  has  power  to  do 
under  sect.  303  of  the  Public  Health  Act  1875. 

Cur.  adv.  vidt. 

Dee.  5. — Lord  Russell,  C.J.  read  the  following 
judgment : — Down  to  1875  the  Marshland  Smeeth 
.  and  Fen  District  Commissioners  exercised  juris- 
diction for  highway  purposes  over  Marshland 
Smeeth  and  Marshland  Fen.  and  Broad  Fen  and 
Short  Fen,  under  three  local  Acts  passed  respec- 
tively m  1796,  1849,  and  1865,  and  under  these 
Acts  the  commissioners  repaired  high-nays  and 
levied  rates  in  their  district.  In  1875  the  Public 
Health  Act  was  passed,  which,  by  sect.  144, 
enacted  that  every  urban  authority  should  within 
their  district,  exclusively  of  any  other  person, 
execute  the  office  of  and  be  surveyors  of  highways 
and  have,  exercise,  and  be  subject  to  all  the 
powers,  authorities,  duties,  and  liabilities  of 
surveyors  of  highways  under  the  law  for  the 
time  being  in  force.  Sect.  216  provided  for  the 
cost  of  the  repair  of  the  highway.  Sect.  303  gave 
the  Local  Government  Board  power,  on  the  appli- 
cation of  the  local  authoiity,  to  repeal  and  alter 
local  acts ;  but  it  does  not  appear  that  any  such 
application  has  ever  been  made.  By  sect.  25  of 
the  Local  Qovemment  Act  1894  all  the  powers, 
duties,  and  liabilities  of  any  highway  authority  in 
the  district  are  transferred  to  the  district  council  of 
the  district ;  by  sect.  29  the  highway  expenses  are 
to  be  defrayed  as  general  expenses;  and  by  sect. 
89  so  much  of  any  Act,  whether  public,  general, 
or  local,  and  personal  as  is  inconsistent  with  that 
Act  is  repealed.  It  was  contended  that "  highway 
authority"  in  sect.  25  of  the  Act  of  1894  did  not 
include  such  an  authority  as  the  Marshland 
Commissioners,  on  the  ground  that  in  Reg. 
V.  Norfolk  (65  L.  T.  Rep.  222  ;  60  L.  J.  379,  Q.  B.) 
(1891)  it  was  held  that  they  were  not  a  high- 
way authority  within  the  meaning  of  sect.  15 
of  the  Highways  and  Locomotives  (Amendment) 
Act  1878.  But  the  case  of  Beg.  v.  Norfolk  was 
decided  on  the  ground  that  the  Act  of  1878  was 
shown  by  its  general  scope  and  by  particular 
sections  to  be  of  a  limited  nature,  and  not  to 
extend  to  highway  authorities  by  local  Acts, 
while  on  the  contrary  the  Act  of  1894  is  of  the 
most  general  nature,  and  expressly  provides 
(sect.  89)  that  so  much  of  any  local  and  personal 
Act  as  is  inconsistent  with  it  shall  be  repealed. 
This  was  the  interpretation  put  on  the  Act  of 
1894  in  the  hie  of  Wight  case  (72  L.  T.  Rep.  569 ; 
(1895)  59  J.  P.  438),  in  which  leave  to  appeal  was 
granted,  and  as  appears  from  the  note  to  the 
report  an  appeal  was  actually  brought  and  aban- 
doned. A  secondary  point  was  made  that  under 
sect.  25  of  the  Act  of  1894  the  district  was 
entitled  to  continue  the  mode  of  rating  previously 


in  force,  viz.,  by  an  acre  rate,  on  the  ground  that 
an  acre  rate  is  a  mode  of  defraying  the  highway 
expenses  within  the  meaning  of  sect.  29  (d) ;  but 
we  are  of  opinion  that  highway  expenses  defrayed 
by  an  acre  rate  are  not  defrayed  out  of  any  pro- 
perty or  funds  other  than  rates.  We  must  there- 
fore answer  the  questions  put  to  us  as  follows : 
To  the  first  question  the  answer  is — The  commis- 
sioners' powers  over  the  roads  in  the  rural 
parishes  have  been  transferred  to  the  rural  dis- 
trict coimcil  by  the  Act  of  1894,  and  their  powers 
over  the  roads  in  the  urban  parishes  have  been 
transferred  to  the  urban  district  council  by  the 
Public  Health  Act  of  1875  and  the  Act  of  1894. 
To  the  second  question  the  answer  is :  The  land  in 
the  rural  parishes  in  the  Smeeth  and  Fen  Roads 
district  is  not  exempt  from  the  rates  to  be  laid 
for  highway  purposes  by  the  Marshland  Rural 
District  ConncU.  To  the  third  question  the  answer 
is :  The  land  in  the  urban  parish  of  Walsoken  in 
the  Smeeth  and  Fen  district  is  not  exempt  from 
the  rates  to  be  laid  for  highway  purposes  by  the 
Urban  District  Council  of  Walsoken.  To  the 
fourth  question  the  answer  is :  No.  To  the  fifth 
question  the  answer  is  :  The  highway  expenses  of 
the  Marshland  District  Council  are  to  be  defrayed 
under  sect.  29  of  the  Act  of  1894. 

Solicitors  for  the  Marshland  Smeeth  Commis- 
sioners, Wing  and  Du  Cane,  agents  for  Francis 
and  Ed.  Hugh  Jaekton,  Wisbech. 

Solicitors  for  the  Marshland  District  Goundl, 
Smilet,  Ollard,  Tates.  and  Ollard,  agents  for 
Weldvman,  Carriek  and  Jackson,  Wisbech. 


Tuesday.  Dec.  10, 1895. 
(Before  Lord  Russell,  C.J.  and  Williaks,  J.) 
Be  The  Countt  Council  of  West  Sussex.  («) 
County  council — No  election  on  afipoirUed  day — 
Mandamus — Municipal  Corporations  Act  1882 
(45  *  46  Viet.  e.  60),  s.  70. 
Under  sect.  70  (2)  of  the  Municipal  CorporaUon* 
Act  1882 — which  is  incorporated  in  the  Local 
Government  Act  1888  (51  A  52  Viet.  e.  41)  hy 
sect.  75  of  thai  Act — on  order  for  a  peremptory 
mandamus  to  the  returning  officer  to  hold  an 
election  tcUl  issue  in  the  first  instance  on  the 
ex  parte  application  of  a  duly  qwdified  eledor. 
Application    ex    parte    for   an   order    for   a 
peremptory  writ  of  mandamus  to  the  retufninfr 
officer   of   the  administrative    county  of    West 
Sussex  to  hold  an  election  of  a  county  councillor 
for  the  Stoughton  division  of  that  county. 

It  appeared  that  the  representation  of  the 
Stoughton  division  had  become  vacant  on  the 
4th  March  1895  by  the  death  of  the  former 
councillor.  The  returning  officer  thereupcm 
arranged  for  a  new  election,'appointing  the  19th 
March  for  the  nomination  of  candidates  and 
the  27th  March  for  the  polling.  On  the  19th 
March  two  candidates  were  nominated,  but  both 
were  objected  to,  and  the  returning  officer  held 
both  nominations  invalid.  On  the  27th  March 
the  returning  officer  returned  that  no  one  had 
been  elected.  Counsel,  instructed  by  a  duly 
qualified  elector,  now  applied  under  sect.  70  of  the 
Municipal  Corporations  Act  1884  (45  &  46  Yiet. 
c.  50)  for  the  order  before  mentioned. 

(a)  Beport«d  by  J.  A.  Stbabak,  Eaq.,  Barri8ter-«t-L«w. 
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Sect.  70  of  the  Municipal  Gorporationa  Act 
1884  is  as  follows : 

(1.)  If  a  mimicipal  eleotion  is  not  held  on  the  appointed 
day,  or  within  the  appointed  time,  it  may  be  %eld  on  the 
day  next  after  that  day  or  the  expiration  of  that  time. 

(2.)  If  a  mnnicipal  eleotion  is  not  held  on  the  appointed 
day,  or  within  the  appointed  time,  or  on  the  day  next 
after  that  day  or  the  expiration  of  that  time,  or  becomes 
void,  the  mnnioipal  corporation  shall  not  thereby  be 
dissolved  or  be  djaabled  from  electing,  bat  the  High 
Court  may,  on  motion,  grant  a  matidamut  for  the  election 
to  be  held  on  a  day  appointed  by  the  oonrt. 

These  proTisions  are  incorporated  in  the  Local 
Government  Act  1888  (51  -&  52  Yict  c.  41),  and 
made  applicable  to  elections  of  county  councillors 
by  sect  75  of  that  Act. 

B.  0.  B.  Lane,  jnn.,  for  the  applicant. — There 
having  been  no  election  within  sub-sect.  (1)  the  pro- 
visions of  sub-sect.  (2)  apply.  An  order,  and  not 
merely  a  rule  nm  for  a  peremptory  mandamus,  can 
be  granted  on  an  ex  parie  application  under  this 
sub-section : 

Reg.  V.  Mayor  of  8tratford-on-Avon,  2  Times  L.  Bep. 
431. 
The  county  council  will  act  on  the  order ;  it  will 
not  he  necessary  to  issue  the  writ.    The  county 
council  have  agreed  to  pay  the  costs. 

Lord  BnssELL,  C.J. — Tou  may  take  your  order, 
but  it  must  mention  the  day  on  which  the  election 
is  to  be  held.  That  is  clear  from  sect.  70  (2).  As 
it  seems  the  30th  Dec.  is  a  convenient  date,  we 
appoint  that  as  the  election  day.  This  applica- 
tion has  been  made  with  the  privity  of  the 
county  council,  who  have  agreed  to  pay  the  costs. 
K  it  were  otherwise  we  certainly  would  not  give 

^^^  Order  granted. 

Solicitors  for  the  applicant,  Upton,  Atkey,  and 
Co. 


Oct.  30  and  Dee.  6, 1896. 

(Before  Lord  Russell,  G.J.  and  Gate,  J.) 

Ellbsmebb  Bbewebt  Comfamt  v.  Goopbb 

AND   OTHERS,  (a) 

Principal  and  surety — Co-euretieg — Contribution— 
Material  alteration  in  bond. 

The  principle  of  contribution  inter  se  between  eo- 
sureties  who  are  jointly  and  severally  bound  in 
unequal  amounts,  where  the  default  of  the 
principal  does  not  exhaust  the  full  amount  for 
which  each  surety  is  liable,  it,  that  each  muM 
contribute  to  the  loss  in  proportion  to  the  amount 
of  his  liability  on  the  bond. 

Tlie  defendant  C.  and  four  others  as  sureties  for 
him  joined  in  a  bond  whereby  they  were  jointly 
and  severally  bound  to  the  plaintiffs  in  1501.  in 
case  C,  who  was  employed  by  the  plaintiffs  as 
their  agent,  should  fail  to  account  for  aU  moneys 

'  received  by  him  for  the  plaintiffs.  By  the  terms 
of  the  bond  the  liability  of  E.  and  N.  {two  of 
the  sureties)  was  limited  to  501.,  and  that  of  P. 
and  B.  {the  other  two)  to  252.  N.,  who  was  the 
last  to  sign  the  bond,  added  after  his  signature 
the  words  "  251.  only."  C.  having  failed  to 
account  to  the  plaintiffs  for  moneys  to  the 
amount  of  482.,  the  plaintiff  sti^ed  aXL  the  defen- 
dants on  the  boTid. 

Held,  that  the  words  added  by  N.  were  a  material 

(a)  Beported  by  Q.  H.  Qbaht,.  Esq.,  Barrl«Mr«t-Law. 


alteration,  rendering  the  bond  void  against  aU 
the  defendants  {except  C),  including  N.  himself. 
This  was  an  appeal  from  the  judgment  of  the 
County  Court  nudge  sitting  at  Oswestry.      The 
facts  of  the  case  are  set  out  in  the  judgment. 

The  learned  County  Court  judge  gave  judg- 
ment for  the  plaintiffs  as  against  the  defendant 
Cooper,  the  principal,  but  in  favour  of  the  other 
four  defendants,  the  sureties. 

A.  T.  Lawrence  for  the  appellant. — The  learned 
County  Court  judge  was  wrong  in  holding  that 
this  bond  was  void  as  against  the  sureties.  In 
the  first  place,  the  words  added  by  Nunnerly  are 
repugnant  to  the  proviso  in  the  bond,  and  are 
therefore  void.  Secondly,  if  not  repugnant,  the 
alteration  is  not  material,  because  the  right  to 
contribution  between  co-sureties  is  based  on  the 
equitable  principle  that  all  should  contribute,  even 
where  bound  in  unequal  amounts,  so  long  as  the 
limit  of  the  lowest  man's  liability  is  not  exceeded. 
[Lord  Russell,  C.J. — Perhaps  you  might  regard 
it  as  a  several  bond  by  each  defendant  for  the 
full  loss  up  to  his  limit.]  In  that  case  it  is  clear 
all  would  be  liable  in  an  equal  amount.    See 

Ward.  V.  Batik  of  New  Zealand,  49  L.  T.  Bep.  315  ;  8 
App.  Cae.  755. 
The    principle   which    governs   contribution    is 
equality: 

Bering  r.  Earl  of  Winduisea,  2  Bos.  &  Foil.  270 ; 

Craythome  v.  £fwtnbum«,  14  Ves.  160. 

See,  however.  Be  McDonaghs  (Ir.  Rep.  10  Eq.  269), 
which  is  against  the  present  contention.  Thirdly, 
Nunnerly  at  least  is  liable  to  the  extent  of  502.,  or 
if  not  of  502.  then  of  252.  If  the  alteration 
operates  to  disohai^  the  other  sureties,  then  it  is 
a  separate  contract  by  Nunnerly  to  be  liable  for 
252. 

E.  W.  HanseU  for  the  respondents. — The  deed 
is  void  as  against  all  the  sureties.  The  alteration 
is  not  repugnant.    See 

27iomp«on  v.  Butcher,  3  Bnlstrode,  300. 
It  is  a  material  alteration,  because  it  alters  the 
relationship  between  the  creditor  and  Nunnerly. 
See 

Oardner  v.  WaUh,  24  L.  J.  285,  Q.  B.  ; 

Baffete  v.  Bank  of  England,  47  L.  T.  Bep.  146 ;  9 
Q.  B.  Div.  594. 
The  tme  principle  of  the  liability  of  co-sureties 
inter  se  is,  that  it  is  proportionato  to  the  amounts 
in  which  each  is  liable  to  the  creditor.    See 

Pendlebury  t.  Walker,  4  Y.  &  C,  per  Alderson,  B., 
at  p.  441. 
The  principle  of  contribution  cannot  depend  upon 
the  amount  to  be  made  up.  As  to  Nunnerly  him- 
self, he  cannot  be  sued  upon  the  original  deed, 
because  of  the  alteration.  [Caye,  J.— He  altered 
it  himself.]  It  is  no  longer  his  deed.  Nor  upon 
the  deed  as  altered,  because  his  co-sureties  are 
discharged  by  the  alteration. 
A.  T.  Lawrence  in  reply. 

Dee.  5. — The  following  written  judgment  of  the 
Court  was  delivered  by  Lord  Russell,  C.J. — 
This  was  an  action  against  Cooper  and  four  other 
defendants  who  had  signed  a  bond  as  sureties  for 
Cooper.  At  the  trial  before  the  learned  County 
Court  judge  of  No.  27  Circuit,  judgment  was 
^ven  for  uie  plaintiffs  as  against  Cooper,  and 
judgment  given  for  the  four  remaining  defen- 
dants— ^the  sureties.   The  facts  were,  that  Cooper, 
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having  become  agent  and  traveller  for  the  plain- 
tiffs, was  called  upon  to  give  them  some  secnrity. 
He  accordingly  gave  the  bond  in  question,  in 
which  he  was  joined  by  the  four  other  defendants. 
The  bond  is  dated  the  30th  AprU  1894.  By  its 
terms  the  five  defendants  are  jointly  and  severalW 
bound  to  the  plaintiffs  in  the  sum  of  -1502.  It 
then  recites  that  Cooper  had  been  appointed 
agent  for  the  company,  and  states  the  condition 
of  the  bond  to  be  that,  if  Cooper  duly  accounted 
for  all  moneys  received  by  him  for  the  plaintiffs 
and  otherwise  performed  the  dates  of  his  agency, 
the  bond  should  be  void.  It  then  provided  that 
the  liability  of  Nunnerly  and  Emberton  (two  of 
the  defendants)  should  be  limited  to  50^,jand  that 
«f  Pay  and  Bromfield  (two  other  of  the  defen- 
dants) to  2BI.  each.  The  effect  therefore  of  the 
bond  as  drawn  was,  that  the  principal .  and  the 
sureties  were  jointly  and  severally  bound  in  the 
sum  of  150Z.,  but  tliat  liability  could  not  be 
enforced  against  any  of  the  sureties  beyond  the 
limit  of  the  sum  specified  as  to  each  of  them. 
I^unherlywas  the  last  to  sign,  and  his  signatura 
thus ,  appears  on  the  bond — "  Walter  Nunnerly. 
Twenty-five  pounds  only."  'Phe  witness  to  the 
execution  of  each  of  the  signatures  wasMr.  Bruce, 
the  plaintiffs'  manager,  who,  so  fai'  as  appears, 
took  the  bond  without  making  aiiy  objection  to 
the  manner  of  Nunnerly's  execution;  nor  was 
it  saggested  that  Nunnerly  had  surreptitiously 
added  the  qualification  of  "twenty-five  poundis 
pnly"  to  his  signature.  As  no  evidence  was 
given  on  the  point  it  cannot  be  assumed  that 
fTunnerly  in  bad  faith  sought,  by  the  form  of  his 
execution  of  the  liond,  to  limit  any  liability  he 
had  previously  ag^reed  to  undertake.  The  proba- 
bility is  that,  in  giving  particulars  of  his  sureties. 
Cooper  had  erroneously  stated,  that  Nunnerly 
had  agreed  to  undertake  liability  to  the  extent  of 
502.,  -v^ereas  he  had  done  so  only  to  the  extent 
of  25Z.  Subsequently  Cooper,  the  principal, 
received  moneys  for  the  plaintiffs  to.  the  amount 
of  482.  for  which  he  had  failed  to  account,  and 
judgment  was  given  against  him  at  the  trial  for 
that  amount.  The  contested  question  was  the 
liability  of  the  other  defendants — the  sureties. 
The  learned  County  Court  judge  held  that  no  one 
of  them  was  liable,  and  gave  judgment  for  them 
accordingly.  The  present  appeal  is  against  that 
judgment.  It  was  argued  for  the  plaintiffs — 
(1)  that  the  form  of  Nunnerly's  execution  did  not 
constitnte  an  alteration  of  the  bond  so  as  to 
discharge  from  liability  the  three  prior  executing 
snreties;  (2)  that,  if  an  alteration,- it  was  not  a 
material  alteration,  and  therefoi^  did  not  dis- 
charge such  sureties ;  and  lastly  (3)  that  in  any 
case  Nunnerly  was  liable  to  the  extent  of  502.,  or 
if  not  of  502.  at  least  to  the  extent  of  252.  In  my 
judgment  no  one  of  these  contentions  is  well 
founded.  I  think  the  effect  of  Ntmnerly's  mode 
of  execution  on  |he.  facts  of  this  case  is  sub- 
stantially the  same  as  if  the  proviso  in  the  body 
of  the  bond  had  been  altered  by  him  before 
execution  by  him  by  striking  out  502.  and  inserting 
instead  252.  It  was  therefore  an  alteration;  i1^ 
«ffect  I  shall  presetatly  discuss.  The  argument 
of  the  learned  counsel  for  the  appellant  was,  that 
the  loss  in  question  was  to  be  divided  into  fourths, 
and  that  so  long  as  each  fourth  did  not  exceed  the 
sum  for  which  each  surety  had  become  liable, 
each  of  "them  was  bound  to  pay  and  without  any 
right  to  contribution  from  his  co-sureties,  whether 


the  fixed  limit  of  his  liabilily  was  for  the  greater 
or  the  smaller  amount.  Here  it  was  said  the 
one-fourth  of  the  loss  was  122.,  and  as  Nunnerly 
had  cleariy  intended  to  make  himself  liable,  as 
also  had  Fay  and  Bromfield,  for  252.  each,  it  was 
imTiaterial  whether  Nunnerly  signed  for  252.  or 
for  502.  Each,  it  vras  contended,  was  bound  to 
pay  122.,  and  Emberton  was  bound  to  bear  no 
more  of  the  loss  than  the  others.  In  my  judg- 
ment this  contention  is  founded  on  a  misappi*- 
hension  of  the  law.  It  renders  it  necessary  to 
consider  the  piinciple  upon  which  liability  of 
sureties  inter  se  rests.  '  That  principle  is,  that 
sureties  for  the  same  principal,  and  for  the 
same  engagement,  even  although  bound  by 
different  instruments,  and  for  different  amounts, 
have  a  common  interest  and  a  common  bniden, 
so  that,  if  one  surety  who  is  directly  liable  to  the 
creditor  pays  such  creditor,  he  can  claim  contri- 
bntion  from  his  co-sureties  whose  obligations  to 
the  creditor  he  has  discharged.  But  how  is  ii» 
amount  of  the  claim  to  be  determined  P  Accoid- 
ing  to  the  argument  of  the  learned  counsel  for 
the  plaintiffs  it  is  to  be  determined  by  the  number 
of  the  sureties.  Thug,  if  there  are  four  sureties, 
and  one  of  them  pays  all,  he  can  recover  one-fourth, 
and  one-fourth  only,  of  .his  payment  from  each  of 
the  other  three  co-sureties.  But  this  is  not  in  all 
cases  true,  even  where  each  of  the  sureties  has 
made  himself  liable  for  the  same  amount.  Thus, 
where  four  sureties  are  jointly  and  severally  bound 
in  a  surety  bond,  and  one  of  them  pays  the 
amount  of  the  bond,  but  one  of  the  remaining 
three  sureties  is  insolvent,  the  right  to  contribn- 
tion  against  the  two  other  sureties  is  for  thirds, 
not  for  fourths,  of  the  sum  paid.  But  how,  when, 
although  the  sureties  are  jointly  and  severally 
bound,  there  are  different  limits  of  liability,  as  in 
this' case  F  It  is  clear  that,  where  the  fuU  amount 
of  the  bond  is  due  and  payable  to  the  creditor, 
that  liability  can  only  be  enforced  against  each 
surety  to  the  limit  of  the  liability  fixed  in  the 
instrument.  In  such  case  there  would  be  no 
right  of  contribution,  for  each  had  paid  to  the 
limit  of  his  liability.  But,  suppose  only  half  the 
amount  of  the  bond  is  due  and  payable  to  the 
creditor,  and  such  amount  is  paid  by  one  only  of 
the  sureties  who  has  fixed  the  limit  of  his  liability 
at  one-half  the  amount  of  the  bond,  could  it  M 
said  that  be  had  no  right  to  any  contribution 
from  his  co-sureties  ?  Surely  not.  The  burdeai 
is  a  common  burden  of  all,  but  unequally  distri- 
buted. By  his  pavment  of  the  loss  of  one-half 
the  surety  has  discharged  a  liability  which  might 
have  been  enforeed  against  the  other  sureties  up 
to  the  fixed  limit.  It  would  be  against  all  equit- 
able pi'inciples  that  in  such  a  case  the  other 
sureties  should  go  free  because  it  happened  that 
the  creditor  had  enforced  payment  against  one 
only.  Again,  it  is  clear  that  one  surety  cannot 
keep  for  his  own  sole  benefit  a  security  for  his 
suretyship  where  he  is  bound  with  other  sureties 
for  the  same  principal  and  the  same  engagement. 
Suppose,  then,  that  one  surety,  whose  limit  at 
liabUity  was  10002.,  had  realised  10002.  from  such 
a  security,  being  bound  with  three,  other  sureties 
with  a  limit  of  liability  of  20002.  each,  making  in 
all  70002. ;  it  is  clear  that  that  10002.  must  be  te^en 
into  account  for  the  benefit  of  all  the  sureties 
inter  se.  But  upon  what  principle  P  Surely, 
upon  the  only  principle  which  will  secure  its 
equitable  division — namely  proportional  distribu- 
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tion.  ThuB  the  surety  for  lOOOZ.  would  benefit  to 
the  extent  ot  one-seventh,  and  each  of  the  others 
to  the  extent  of  two-Bevenths  each.  The  same 
principle  must  applj  where  the  burden  has  to  be 
aistribnted.  Where  the  claim  of  the  creditor  is 
to  the  full  amount,  each  must  pay  up  to  the  fixed 
limit  of  his  liability ;  but  when  the  claim  is  less 
than  such  full  amount,  and  it  is  discharged  by 
one,  the  claim  must  be  proportionately  borne  by 
the  others,  even  where  the  claim  does  not  exceed 
the  fixed  limit  of  the  liability  of  the  surety  who 
has  paid.  What  I  have  so  far  said  is,  I  think,  to 
be  gathered  from  the  pi-inciples  laid  down  in 
Bering  v.  WiiuikeUea  (1  Cox.  318) ;  but  in  PendU- 
htry  V.  Walker  (4  T.  &  C.  424)  Alderson,  B. 
expi'eesly  states  the  rule  thus  :  "  Where  the  same 
deiaolt  of  the  principal  renders  all  the  co-sureties 
responsible,  all  are  to  contribute,  and  then  the 
law  superadds  that  which  is  not  only  the  principle 
but  the  equitable  mode  of  applying  the  principle 
that  they  should  all  contribute  equally  if  each  is 
a  surety  to  an  equal  amount,  and  if  not  equally, 
tben  proportionately  to  the  amount  for  which 
each  is  a  surety."  In  Steel  v.  Dixon  (45  L.  T. 
Eep.  142;  17  Ch.  Div.  831)  Fry,  J.  cited  with 
approTal  the  language  I  have  quoted  ;  and,  later 
PeaiBon,  J.,  in  Be  Areedeckne  (24  Ch.  Div.  715) 
adopts  the  language  of  Fry,  J. :  (see  also  EUia  v. 
Emmantul,  34  L.  T.  Rep.  653;  1  Ex.  Div.  162; 
and  Evana  v.  Bremridge,  2  K.  &  J.  174._)  Apply 
this  principle  to  the  present  case,  I  assume  the 
bond  to  have  been  executed  according  to  its 
original  tenor  without  qualification  or  alteration. 
l!he  total  loss '  being  48Z.,  Emberton  having  sub- 
scribed for  50i.  out  of  the  total  of  160/.,  would  be 
liable  for  one-third ;  and  if  he  paid  no  more  would 
have  no  claim  for  contribution  ;  if  he  paid  to  the 
plaintiff  more  than  one-third,  he  could  claim  con- 
tribution from  his  co-sureties  in  the  proportion 
of  their  subscription.  Stated  as  a  sum  in  propor- 
tion Emberton's  liability  would  be  arrived  at 
thus :  As  160  is  to  50,  so  is  48  to  the  result.  So 
worked  out  Emberton  would  be  liable  for  162.  only, 
and  if  he  paid  more  would  have  a  claim  for  con- 
tribution. In  like  manner  Pay  and  Bromfield 
would  be  liable  for  8!.  each,  and  Nunnerly  for 
16/.  Now,  to  appreciate  the  materiality  of  the 
Alteration,  let  us  consider  its  effect  upon  the 
liability  of  Nunncrly.  He  explicitly  says,  "I 
execute  the  bond  only  on  the  terms  of  my  liability 
being  limited  to  251.  He  could  not  therefore  in 
any  case  be  made  liable  for  more  (whether  he  can 
be  made  liable  even  for  the  25{.  I  shall  presently 
consider).  What,  then,  is  the  effect  of  the  altered 
Umitation  to  25i.  by  Nunnerly  upon  the  position 
■of  the  other  three  sureties  ?  Take  Emberton's 
poeition.  For  simplicity, assume  that  the  total 
liability  to  the  plaintiff  company  for  48J.  had 
been  paid  by  Emberton.  According  to  the  tenor 
of  Uie  bond  without  the  alteration  Emberton 
would  have  to  bear  two-sixths,  equal  to  one-third 
of  the  loss ;  Nunnerly,  two-sixths,  equal  to  one- 
third  ;  and  Fay  and  Bromfield,  one-sixth  each. 
But  by  the  alteration  it  is  manifest  that  Embef-- 
ton,  who  has  paid,  would  not  have  the  same  righ^ 
of  contribution  against  Nunnerly ;  and  if  Nunnerly 
■  is  not  bound  at  ^  would  have  no  right  of  contn- 
Iration  against  him.  The  alteration  then  was 
clearly  material.  It  is  unnecessary  to  give  similar 
iUnatrations  as  to  Fay  and  Bromfield.  The  result, 
tiierefore,  is  that  neither  Emberton,  Fay,  nor 
Bromfield  can  be  made  liable  on  this  bond.  Each  of 
ToL  liXXm.,  1887. 


them  is  entitled  to  say,  "  The  contract  into  which 
I  entered  was  on  the  basis  of  Nunnerly  being  a 
:;ir  party  to  it  with  a  liability  of  502.  That  is  not  uie 
'  conta-act  as  it  now  appears  from  the  bond,  and  I 
am  therefore  not  bound  by  it."  Their  position 
would  be  stiU  stronger  if  Nunnerly  is  not  bound 
by  the  bond  at  aU.  The  remaining  question  then 
is,  is  Nunnerly  bound  at  all  ?  I  nave  already 
intimated  that  as  he  has  expressly  said,  "  I  shall  be 
liable  only  for  252."  He  cannot  be  made  liable  for 
602. ;  but,  is  he  liable  even  for  the  262.  P  1  think 
he  is  not.  He,  in  good  faith,  as  must  be  assumed, 
expressly  limits  his  liability  to  262.,  but  he  under- 
takes that  liability,  not  as  a  separate  or  inde- 
pendent liability,  but  as  part  of  a  contract,  in 
which  three  other  sureties  are  joining  him,  against 
whom  in  certain  eventualities  he  will  have  rights 
of  recourse,  between  whom  and  himself  a  common 
burden  is  to  be  borne,  although  unequally  distri- 
buted. But  if,  in  fact,  such  other  sureties  are  not 
bound  by  the  contract— and  I  have  adjudged  that 
they  are  not — Nunnerly  is  entitled  to  say,  "  That 
is  not  the  contract  into  which  I  have  entered,  and 
I  am  not  bound  by  it."  The  judgment  of  the 
learned  County  Court  judge  must  stand,  and  the 
appeal  wiU  therefore  be  dismissed  with  costs. 

Solicitoi-s  for  the  appellants,  Moore  and  Vaviee, 
for  Salter  and  Gilee,  Eilesmere. 

Solicitors  for  the  respondents,  Kennedy,  Hughes, 
and  Kennedy,  for  Lloyd,  Elleemere. 


^tt|reme  €fmxi  d  |«iricatttre. 


COURT    OF    APPEAL. 

Monday,  Dec.  9, 1895. 

(Before  LiNDLEY,  Smith,  and  Riobt,  L.JJ.) 

Bttssell  v.  Russell  (No.  2).  (a) 

OBiaiNAL  HOTION. 

Practice  —  Cost's  —  Taxation —  Set-off —  Husband 
and  wife — Restitviion  of  conjugal  rights — Judi- 
cial separation. 
Apetition  by  a  wife  for  restitution  of  eonjvtgalrights 
and  a  counter-claim  by  her  husband  for  judicial 
separation  were  both  dismissed  with  costs  by  the 
Court  of  Appeal,  the  costs  of  the  one  to  be  set  off 
against  the  costs  of  the  other  in  the  court  below, 
and  no  costs  of  the  appeal  being  allowed.     The 
husband  having  subsequently  presented  an  appeal 
to  the  House   of  Lords,  the    Court  of  Appeal 
ordered  that  the  taxation  of  the  costs  sho^d  be 
suspended  until  after  his  appeal  was  determined, 
.on  his  undertaking  to  duly  prosecute  it. 
In  Nov.  1890  the  Countess  Russell  commenced  a 
suit  against  the  earl  for  judicial  separation,  on  the 
gBounds  of  cruelty  and  sodomy.    That  suit  was 
dismissed,  but  the  countess  continued  to  reiterate^ 
the    charges    of    sodomy,    notwithitandinf;    the 
verdict  of  acquittal  which  the  earl  had  obtained. 
This  suit  was  then  brought  by  the  countess  for 
iki^eetitntion  of  conjugal  rif^hts. 

Tf  he  earl  opposed  the  suit,  and,  by  counter-claim , 
asked  for  a  decree  of  judicial  separation  on  the 
gix)und  of  the  countess's  cruelty  in  making  the 
above  charges,  well  knowing  them  to  be  false. 

(a)  Beported  by  E.  A.  Sciutchlit,  Etq.,  BsTrbter«t-Liv. 
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He  also  set  up  as  a  defence  that  the  suit  was  not 
brought  hona  fide  with  the  desire  of  resuming 
oohaoitation,  but  for  the  purpose  of  founding 
prooeedings  under  the  Matrimonial  Causes  Act 
1884  (47  &  48  Yiot.  o.  68)  for  alimony  and  judicial 
separation. 

In  April  1895  the  suit  came  on  for  trial  before 
Pollock,  B.,  sitting  with  a  special  jury. 

In  answer  to  the  questions  put  by  the  learned 
judge,  the  jury  found  that  the  countess  had  been 
guilty  of  cruelty,  and  had  not  acted  bond  fide  since 
the  last  trial. 

The  learned  judge  upon  that  verdict  dismissed 
the  countess's  petition,  and  pronounced  a  decree 
of  judicial  separation  in  favour  of  the  earl. 

The  countess  appealed,  and  it  was  decided  by 
the  Court  of  Appeal  (varying  the  order  of 
PoUock,  B.)  that  the  conduct  of  the  countess  in 
making  the  charge  of  sodomy  against  the  earl 
was  sufficient  to  justify  the  court  in  refusing  to 
decree  restitution  of  conjugal  rights ;  but  [dis- 
sentiente  Rigby,  L.J.)  that  it  did  not  amount  to 
legal  cruelty  sufficient  to  support  the  earl's 
counter-claim  for  judicial  separation:  (73  L.  T. 
Hep.  295.) 

As  regarded  the  costs  of  the  proceedings,  the 
Court  ordered  that  the  petition  of  the  connteiss  for 
restitution  of  conjugal  rights  and  the  counter- 
claim of  the  earl  praying  for  judicial  separation 
should  both  be  dismissed  with  costs,  the  costs  of 
the  one  to  be  set  off  against  the  costs  of  the  other 
in  the  court  below  ;  and  that  there  should  be  no 
costs  of  the  appeal. 

Both  parties  subsequently  presented  appeals  to 
the  House  of  Lords,  out  that  of  the  countess  was 
shortly  afterwards  withdrawn.  Her  costs  were 
carried  in  for  taxation. 

The  earl  now  applied  to  the  Court  of  Appeal 
tiiat  the  taxation  of  the  coste  of  the  countess 
might  be  stayed  until  after  the  hearing  of  his 
appeal  by  the  House  of  Lords,  the  result  of  which 
might  be  that  he  would  not  be  liable  to  pay  any 
costs. 

The  countess  opposed  the  application  on  the 
ground  that  she  was  entitled  to  an  immediate 
taxation  of  both  biUa  of  costs  and  payment  of  the 
balance  found  due  to  her  (if  any),  the  ordinary 
practice  being  not  to  stay  the  taxation  of  costs 
because  of  an  appeal,  but  only  to  require  the 
respondent's  solicitors  to  undertake  personally  te 
refund  the  costs  in  the  event  of  the  success  of  the 
appeal. 

Bargrave  Deane  for  the  applicant. 

Barnard  for  the  respondent. 

LiNDLEY,  L.J. — I  think  that  this  application 
must  be  acceded  to.  Whatever  the  ordinary 
practice  may  be,  this  is  not  a  case  in  which  the 
taxation  of  the  coste  ought  to  be  allowed  to 
proceed  pending  the  appeal  of  the  earl.  It  is 
quite  true  that  in  setting  o£E  the  coste  of  the  one 
party  against  the  costs  of  the  other  there  may  be 
a  balance  in  favour  of  the  countess.  But,  con- 
sidering that  the  countess  has  now  acquiesced 
in  the  decision  of  this  court,  it  seems  to  me 
that  the  common-sense  view  to  take  is  that  the 
taxation  of  the  coste  should  be  suspended  until 
after  the  appeal  of  the  earl  to  the  House  of  Lords 
has  been  determined,  on  the  undertaking  of  the 
earl  to  duly  prosecute  his  appeal.  But  I  think 
that  he  must  be  ordered  to  pay  the  costs  of  the 
present  application. 


Smith,  L.J. — ^I  am  of  the  same  opinion. 
Right,  L.J.-I  concur,    j^ppn^i^  ,^0,^0, 

Solicitors  for  the  applicant,  Vandercom,  Hardy, 
Oatway,  and  Doulton. 

Solicitors  for  the  respondent,  Valpy,  Chaplin, 
and  Pechham. 


Wednesday,  Dee.  4, 1895. 

(Before  Lindlet,  Shith,  and  Rigbt,  LJJ.) 

Pilling  v.  The  Joint  Stock  iNSTirirTB 

Limited,  (a) 

PRIGINAL  MOTION. 

Praeiiee  — Costs —  Taxation  —  Shorthand-writer' a 
notes — Evidence  at  trial  of  action  before  a  judge 
■  and  jury — Summing  up  of  the  judge. 
In  an  ordinary  ease,  in  the  absence  of   specud 
directions,  the  practice  is  not  to  allow  the  costs  of 
the  shorthand-toriter^s    notes    of   the    evidence 
taken  at  the  trial  of  an  action  before  a  judge 
and  jury,  but  only  of  the  judge's  sum,m,ing  up. 
This  was  an  application  by  the  plaintiff,  J.  R. 
Filling,  for  directions  to  the  texing  master  as  to 
the    sdlowance  of  the    coste  of  the  shorthand- 
writer's  notes  of  the  evidence  teken  at  the  trial 
of  the  action  before  a  judge  sitting  with  a  jury. 

Kotice  of  an  application  for  a  new  trial  had  been 
'  given,  but  was  withdrawn. 

Baldinstein  for  the  applicant. 
Bufus  Isaacs  for  the  respondente. 
LiNDLEY,  L.J. — 1  do  not  think  that  we  can 
interfere  in  this  case.  When  the  application  for 
a  new  trial  was  withdrawn  it  is  quite  obvious  that 
the  Court  of  Appeal  gave  no  special  directions  as 
to  the  coste  of  the  shorthand-writer's  notes. 
What  is  the  ordinary  rule  ?  The  ordinary  rule  is 
that  the  shorthand- writer's  notes  of  the  judge's 
summing  up  are  allowed ;  but  as  r^ards  the 
shorthand-writer's  notes  of  the  evidence  taken  at 
the  trial  the  nile  is  the  other  way.  That  rule  is 
founded  on  good  sense.  The  shorthand-writer's 
notes  of  the  evidence  are  usually  of  great  length, 
and  the  coste  would  be  enormously  increased  if 
they  were  to  be  allowed.  And  generally  their 
allowance  o^ht  not  to  be  necessary.  I  do  not 
say  never.  But  generally,  the  Court  of  Appeal 
does  not  require  them  because  it  has  the 
judge's  own  notes  of  the  evidence,  and  counsel 
ought  not  to  want  them  because  the  notes  teken 
by  themselves  should  be  sufficient.  Therefore, 
unless  there  is  some  special  reason,  the  coate  of 
the  shorthand-writer's  notes  of  the  evidence- 
cannot  be  allowed.  Here  I  can  see  no  reason 
whatever  for  departing  from  the  ordinary  rule  of 
allowing  only  the  coste  of  the  shorthand-writer's 
notes  of  the  judge's  summing  up. 

Smith,  L.J. — I  am  of  the  same  opinion.  As 
regards  the  coste  of  the  shorthand  notes  of  the- 
evidence  teken  at  the  trial,  I  understand  that  these- 
are  ordinarily  disallowed,  because  the  judge  him- 
self in  an  ordinary  case  can  teke  a  note.  That 
remark  does  not  apply  to  the  shorthand-writer's 
notes  of  the  judge  s  summing  up.  He  takes  no 
note  of  what  he  says  to  the  jury.  There  is  no 
record  of  what  he  says.  We  have  therefore  no 
record  in  this  court  to  inform  us  of  what  he  did 
say.    The  only  thing  to  be  done,  -  in  the  event  of 

(a)  Beport«d  by  E.  A.  Scbatchlsy,  B*q. ,  Barrlitsr-at-La«. 
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any  conflict  between  oonnael  as  to  wliat  was  said 
by  the  judge  in  bis  snmmineup,  is  to  refer  to  the 
Bhorthand-writer'a  notes.  Therefore  the  rule  is 
that,  unless  there  is  some  special  reason  to  the 
contnuT,  only  the  costs  of  the  shorthand-writer's 
notes  of  the  sunming  up  ought  to  be  allowed. 

BioBT,  L.  J. — ^I  am  entirely  of  the  same  opinion. 
I  think  that  this  application  ought  to  be  dis- 
missed. I  am  satimed  that  no  mrections  as  to 
the  shorthand-writer's  notes  were  given  to  the 
taxing  master  when  the  application  for  a  new 
trial  was  withdrawn.  Indeed  it  was  impossible  to 
do  so,  because  we  did  not  know  the  merits  of  the 
case.  Speaking  for  myself  personally,  I  think 
that,  though  when  a  case  comes  on  to  be  heard  on 
the  merits,  the  court  may  see  that  the  shorthand- 
writer's  notes  of  the  evidence  are  necessary  for 
the  court  to  have,  and  it  may  give  directions  to 
that  effect,  yet  in  order  to  place  the  court  in  that 
position  the  facts  must  be  before  the  court.  And 
I  do  not  think  that  we  could  go  into  all  the  facts 
now  to  establish  that  the  shorthand- writer's  notes 
of  the  evidence  ought  to  be  allowed  in  the  present 

Applieation  dismissed. 

Solicitors  for  the  applicant,  Dawes  and  Sons. 
Solicitors  for  the  respondents,   William  Webb 
and  Co. 


Wednesday,  Dee.  18, 1895. 

(Before  Lindley,  Smith,  and  Bigby,  L.JJ.) 

Etbb  v.  "Wtnn-Mackknzib.  (a) 

OBIGINAX  MOTION. 

Practice — Appeal— Leave — OHme     expired — Mort- 
gage— Solicitor-mortgagee — Profit  costs — Altera- 
ti<yn  of  law  since  jtMgment — mortgagees'  Legal 
Costs  Act  1895  (58  &  59  Viet.  e.  26),  s.  3. 
Extension  of  the  time  limited  for  appealing  from 
decisions  in  cases  which  had  been  adjudicated 
vMon  previously  to  the  passing  of  the  Morigageet^ 
Legal   Costs  Act  1895,  and  which  were  ngnt  at 
the  time  when  they  were  pronounced,  wiU  not  be 
allowed,  notunthstanding   that  sect.  3  of  thai 
statute  is  retrospective  in  its  operation. 
This  was   an  application    by  the  plaintiff  for 
leave  to  appeal  irom  a  decision  of  Kiekewich,  J. 
(69  L.  T.  Bep.  823),  notwithstanding  that  the 
time  limited  for  appealing  had  expired. 

The  decision  of  the  Teamed  judge  was  pro- 
nounced on  the  28th  Nov.  1893,  but  the  order  was 
not  passed  and  entered  until  April  1894,  and  it 
had  never  been  acted  upon  by  an^  of  the  parties. 
His  Lordship  had  decided  that  a  solicitor -mortgagee 
could  not  in  the  absence  of  a  special  contract 
charge  profit  costs  a^^ainst  a  mortgagor  for  work 
done  in  connection  with  the  mortgaged  premises ; 
that,  if  such  costs  were  not  properly  cnaraeable 
otherwise,  the  solicitor  -  mortgagee  could  not, 
either  as  solicitor  or  as  agent,  claim  them  under 
a  covenant  in  the  mortgage  deed  to  pay  all  sums 
which  might  become  owing  by  the  mortgagor  to 
the  plaintiff,  because  to  include  them  in  the 
mortgage  would  be  to  clog  the  equity  of  redemp- 
tion ;  and  that  no  profit  charge  could  be  made 
for  title  receipt  and  oistribution  of  the  income,  as 
that  was  work  done  in  connection  with  the  mort- 
gaged premises.  His  Lordship  abo.deoided  that, 
uqleas  the  mortgagee  could  prove  that  the  mort- 


gagor was  swave  that  profit  charges  could  not  be 
properly  made,  the  mortgagor  was  not  precluded 
from  disputing  settled  accounts,  and  leave  would 
be  ^ven  to  nim  to  surcharge  and  falsify  the 
accounts  between  the  mortgagor  and  mortgagee 
so  far  as  regarded  such  costs  and  charges. 

The  apphcation  for  leave  to  appeal  was  based 
on  the  ground  that  since  the  order  was  entered 
the  law  as  to  a  solicitor-mortgagee's  costs  hod 
been  altered  by  the  passing  of  the  Mortgagees' 
Legal  Costs  Act  1895 ;  and  that,  as  sect.  3  of  that 
statute  was  retrospective  in  its  operation,  the 
court  had  power  to  decide  differently  from  what  it 
hod  before  the  passing  of  the  Act,  and  within  the 
time  limited  for  appeming. 

Sect.  3  empowers  any  solicitor  to  or  in  whom 
any  mortgage  is  made  or  is  vested  by  transfer  or 
transmission,  or  the  firm  of  which  such  solicitor 
is  a  member,  to  receive  and  recover  "all  such, 
usual  professional  charges  and  remuneration  as 
he  or  they  would  have  been  entitled  to  receive  if 
such  mortgage  had  been  made  to  and  had  remained 
vested  in  a  person  not  a  solicitor  and  such  person 
had  retained  and  employed  such  solicitor  or  firm 
to  transact  such  business  and  do  such  acts,  and 
accordingly  no  such  mortgage  shall  be  redeemed 
except  upon  payment  of  such  charges  and  remu- 
neration. 

De  Castro,  for  the  applicant,  stated  the  fact» 
of  the  case,  and  referred  to  sect.  3  of  the  Act. 

C.  Gwrdon,  for  the  respondents,  was  not  called 
upon  to  argae. 

The  COUBT  (Lindley,  Smith,  and  Bigby,  L.JJ.) 
were  of  opinion  that  the  application  ought  not  to 
be  acceded  to,  for,  although  sect.  3  of  the  Act  was 
retrospective  in  its  operation,  it  could  not  have 
been  intended  to  affect  judgments  which  had  been 
pronounced  previously  to  uie  passing  of  the  Act, 
and  where  the  time  limited  for  appealing  there- 
from had  en>ired ;  and  that  to  allow  such  appli- 
cations would  be  to  make  it  x>os8ibIe  for  innnme- 
rable  appeals  to  be  brought  in  cases  which  bad' 
been  adjudicated  upon,  and  the  decisions  in  which 
were,  as  here,  quite  right  but  for  a  subsequent 
statntory  alteration  of  the  law.  Their  Lordships 
aocordii^jly  dismissed  the  application  with  costs. 
Application  dism,issed. 

Solicitors  for  the  applicant,  C.  L.  P.  Eyre 
and  Co. 

Solicitor  for  the  respondents,  A.  H.  Bums.    . 


HIGH    COURT   OF    JUSTICE. 

.     CHANOERT  DIVISION. 

■    Saturday,  Nov.  30,  1895. 
(Before  North,  J,) 
Be  Lawson's  Trusts,  (a) 
Practice  —  Fund   in    court  —  Payment    out  — » 
Insolventy  in  India  —  Intestacy  —  Petition  by 
official  qssignee  at  Bombay — Administration  to 
intestate's  estate  in  England  dispensed  loith. 
An    EngUshiman,    residing    at   Bombay,   beeamt 
insolvent,  and,   on  his  petition,  an  order  wo* 
inade   by  the  Court  for  the  Belief  of  Insolvent 
Debtors  there,  vesting  all  his  estate,  present  a«4 
future,  until  he  should  obtain  his  discharge,  in 

(a)  Beporttdbj  E.  A.  SciUTCBL'kY,  Eva-.  BurUteiHALftw.        1  (a)  B«portad  by  J.  Tbubibah,  £k|.,  Btniatar^l^Lkv. 
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,^  ihe  official  assignee  of  the  court.  He  died 
'  intestate  without  having  obtained  his  discharge, 
leaving  children.  Subsequently  his  father  died, 
hequeathing  to  him  a  tegacg  qf  considerable 
■amount,  which,  as  he  had  left  children,  did  not 
lapse,  and  was  paid  into  court  by  the  trustees  of 
-the  father's  wul  under  the  Trustee  Relief  Act. 
An  administrator  was  appointed  of  his  estate  at 
Bombay,  but  administration  was  not  taken  out 
to  his  estate  in  England.  On  a  petition  by  the 
official  assignee  at  Bombay  praying  for  the  pay- 
ment out  to  him,  of  the  fund  in  court : 
Held,  that  he  was  entitled  to  have  the  fund  paid 
out  to  him,,  although  administration  had  notoeen 
taken  out  to  the  intestate's  estate  in  England. 

In  1866  Henry  Lawson,  an  Englishman  residing 
in  Bombay,  became  insolvent,  and,  on  his  petition 
to  the  Court  for  the  Relief  of  Insolvent  Debtors 
there,  an  order  was  made  on  the  3rd  Nov.  1866 
under  sect.  7  of  the  Act,  11  &  12  Yict.  c.  21  (an 
Act  to  consolidate  and  amend  the  laws  relating  to 
insolvent  debtors  in  India),  that  all  his  real  and 
personal  estate  and  effects,  and  all  future  estate, 
sight,  title,  interest,  or  trust  in  or  to  any  real 
or  personal  estate  or  effects  which  he  might 
purchase,  or  which  might  revert,  descend,  be 
devised,  or  bequeathed,  or  come  to  hiin«  should 
vest  in  the  official  assignee  for  the  time  being  of 
the  court. 

On  the  4th  June  1873  Henry  Larson  died  at 
Bombay  intestate,  leaving  a  widow  and  three 
childiren.  The  debts  established  in  the  oonrt  in 
the  matter  of  his  insolvency  had  not  been  jtald, 
and  he  had  not  obtained  his  discharge. 

In  Aug.  1873  an  administrator  was  appointed 
at  Bombay  of  his  estate  and  effects  there ;  but  no 
letters  of  administration  to  bis  estate  and  effects 
were  taken  out  in  England. 

In   Sept.   1874   Henry  Lawson's   father  died, 

'  having  by  his  will  bequeathed  to  Henry  Lawson  a 

legacy  of  1500Z.,  which  did  not  lapse,  as  he  had 

'  died  leaving  children.    The  sum  of  1500Z.  was 

paid  into  court  by  the  trustees  of  his  father's  will 

I  under  the  Trustee  Belief  Act  in  1876. 

This  was  a  petition  by  the  official  assignee  of 
the  Court  for  the  Belief  of  Insolvent  Debtors  at 
Bombay  for  the  payment  out  to  him  of  the  fund 
in  court. 

Everitt,  Q.C.    and   T.  L.    Wilkinson   for   the 

•  official  assignee  at  Bombay. — The  applicant   is 

■entitled  to  have  the  fund  paid  out  to  him  without 

-taking  out  letters   of   administration  to   Henry 

Iiawson's  estate  in  England : 

S<  Davidson's  Settlement  Trusts,  L.  B«p.  IS  Bq. 
383. 

Methold  for  the  official  solicitor. — ^The  question 
is  whether  the  applicant  ought  not  to  take  out 
letters  of  administration  to  Henry  Lawson's 
estate  in  England. 

Proctor  for  the  trustees  of  the  will  and  one  of 
the  next  of  kin. 

North,  J. — I  think  that  the  applicant  is 
'  entitled  to  have  the  fund  paid  otit  to  him,  and 
that  it  is  not  necessary  that  he  should  take  out 
letters  of  administration  to  the  intestate's  estate 
in  England.  The  decision  in  Be  Davidson's  Settle- 
ment Trusts  {ubi  sup.)  is  in  point.  The  order  will 
therefore  be  as  prayed. 

Solicitors  :  A'Beckett,  Terrell,  and  Oo. ;  The 
Official  Bolieitor;  Hanbury  and  WhitHng. 


Saturday,  Nov  30, 1895. 

(Before  Nobth,  J.) 

Holt  and  Co.  v.  Saundbbs,  Gbbbn,  and  Co.  ; 

Be  Holt  and  Co.'a  Tbaob  Mabk.  (a) 
Trade  ntark — Begistration — N'am,e  of  fietitieus 
person — Patents,  Designs,  and  Trade  Marks  Act 
1888  (61  *  62  Viet.  e.  50),  «.  10. 

The  name  of  a  real  person,  living  or  dead,  or  of  a 

Jictitiows  person  or  of  a  firm,  is  not  a  proper 

subject  for  registration,  a,s  a  mere  name,  as  a 

trade  mark,  unless  printed,  im,pressed,  or  woven, 

in  some  particular  and  distinctive  manner  under 

sub-sect,  (a)  of  sect.  10  of  the  Trade  Marks  Act 

1888. 

This  was  a  motion  on  behalf  of  Messrs.  Holt  and 

Co.,  the  plaintiffs  in  the  action,  for  an  injoncti<Hi 

to  restrain  Messrs.  Saunders,  Green,  and  Co.,  the 

defendants,  until  the  trial  of  the  action  or  further 

order,  from  selling,  offering,  or  advertising  for 

sale  under  the  name  of  "  Trilby  "  any  ladies'  aprons 

not  manufactured  or  supplied  by  the  plaintiffs, 

and  from  otherwise  infringing  the  plaintiffs'  trade 

mark  No.  188,921  of  1895,  registered  in  respect  of 

certain  goods  in  class  38  of  the  Trade   Marks 

Bules  1890. 

There  was  also  a  cross-motion  by  the  defen- 
dants for  an  order  that  the  register  of  trade 
marks  might  be  rectified  by  the  removal  of  the 
plaintiffs'  trade  mark  above  mentioned. 

The  word  "Trilby"  was  first  heard  of  as  the 
title  of  a  novel  by  Mr.  Du  Maurier,  in  which 
Trilby  O'Farrell,  or  "  Trilby  "  was  one  of  the  prin- 
cipal characters,  and  was  described  as  wearing  "a 
neat  black  gown  and  white  apivn."  The  novel 
first  appeared  in  Harper's  Magazine  in  Dec.  1893, 
and  was  afterwards  published  as  a  separate  book. 
On  the  26th  July  1895  the  plaintiffs  applied  to 
the  Comptroller- General  of  the  Patent  Office 
(Trade  'iiaxkB  Branch)  for  leave  to  register  the 
word  "  Trilbv  "  in  class  38  of  the  Trade  Marks 
Bules  1890,  for  gloves,  ladies'  blouses,  and  ladies' 
aprons.  The  application  was  duly  advertised  in 
the  Trade  Marks  Journal  of  the  11th  Sept.  1895, 
and  also  in  the  Drapers'  Becord  of  the  26th  Sept. 
1895,  and  on  the  2nd  Nov.  1895  the  Comptroller- 
General  granted  his  certificate  whereby  the 
plaintiffs  became  the  registered  owners  of  the 
trade  mark  "  Trilby,"  No.  188,921  of  1895,  in  the 
above-mentioned  class  for  the  above-mentioned 
goods.  The  trade  mark  set  out  at  the  end  of  the 
certificate  was  a  piece  of  paper  with  the  word 
"  Trilby  "  printed  m  the  middle  of  it,  in  ordinary 

On  or  about  the  26th  Oct  1895  the  plaintiffs 
became  aware  that  the  defendants  were  adver- 
-tising  and  selling  an  apron  called  the  "Trilby" 
apron;  and,  when  communicated  with  on  uie 
subject,  the  defendants  denied  that  the  plaintiffs 
had  the  sole  right  to  use  the  word  "  Trilby "  in 
connection  w\th  aprons. 

The  plaintiffs  thereupon  brought  the  action 
against  the  defendants  for  an  injunction  to 
restrain  them  from  infringing  the  plamtiffs'  trade 
mark. 

On  the  motions  coming  on  for  hearing  it  was 
arranged  that  the  defendants'  motion  should  be 
disposed  of  first,  as,  if  the  plaintiffs'  trade  iokA 
were  held  to  be  valid,  its  infringement  was  clear. 

Evidence  was  put   in   by  the  defendants  in 

(•)  Baported  br  J,  Tauiiaiit,  Baq.,  BstdttsssHsm. 
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support  of  tLeir  motion  to  show  that  "  Trilby  " 
aprons  were  sold  in  July ;  that  the  name  of 
"Trilby  "  was  common  to  the  ti-ade ;  and  that  a 
large  number  of  goods,  including  velvets,  boots, 
hats,  and  aprons,  had  been  advertised  and  sold 
by  different  traders  under  the  name  of  "  Trilby  " ; 
but  it  appeared  that  such  advertisements  were 
not  issued  before  October,  which  was  subsequent 
to  the  date  of  the  plaintiffs'  application  for  regis- 
tration of  their  "  Trilby  "  trade  mark. 

Vernon  Smith,  Q.C.  and  Kerly  for  defendants' 
motion. — The  plaintiffs'  trade  moi'k  ought  to  be 
removed  from  the  register  because  the  word 
•'Trillnr"  (1)  is  not  distinctive;  (2)  was  at  the 
date  of  its  registration  in  common  use  for  similar 
articles ;  (3)  the  registration  is  deceptive,  as  the 
defendants  have  prior  to  its  registration  used  the 
word  with  reference  to  aprons ;  and  (4)  is  descrip- 
tive of  the  article  with  respect  to  which  it  is  used. 
Under  sect.  64,  aub-sect.  (e),  of  the  Trade  Marks 
Act  1888,  the  word  must  have  "  no  reference  to 
the  character  or  quality  of  the  goods."  [NoBTH,  J. 
— How  is  the  word  "  Trilby "  descriptive  of 
aprons  PI  It  has  reference  to  the  character 
"Trilby,  who  is  described  in  Du  Maurier's 
book  as  being  dressed  in  a  "  neat  black  g^wn 
and  white  apron."  A  person  might  assume  that 
a  "  Trilby  "  apron  was  an  apron  like  that  supposed 
to  be  worn  by  "  Trilby."  It  is  appai-ently  descrip- 
tive, and  would  be  understood  to  have  some  re^- 
rence  to  the  goods.    They  referred  to 

R«  Barrit's  Trade  Marks,  9  Pat.  Cm.  492 ; 

Re  Farbenfabriken  Application,  70  L.  T.  Eep.  186; 
(1894)  1  Ch.  645  ; 

Richards  v.  Butcher,6S  L.  T.  Eep.  757;  (1891)  2  Ch. 
522; 

Re  Hoplimon'e  Trade  JIarha,  66  L.  T.  Bep.  487 ; 
(1892)  2Ch.  116; 

Burland  v.  Broxburn  OH  Company ;  Be  Burland'e 
Trade  Mark,  61  L.  T.  Eep.  618 ;  42  Ch.  Div.  274. 
Swinfen  Eady,  C^.C.  and  Micklem  for  the  plain- 
tiffs.— The  motion  to  expunge  the  plaintiffs'  trade 
mark  is  misconceived.  The  plaintiffs'  title  to  the 
trade  mark  dates  back  to  the  26th  July,  the  date  of 
their  application  for  its  i^egistration.  There  is  no 
evidence  of  the  word  "  Tnlby  "  being  in  common 
use  for  similar  articles  at  the  time  of  the  plaintiffs' 
application  for  its  registration.  It  comes  within 
the  description  of  "an  invented  word."  The 
suggestion  that  the  word  "  Trilby  "  is  understood 
to  have  reference  to  the  character  of  the  goods  is 
unsupported  by  evidence.  According  to  Mr.  Du 
Manner's  book  "  Trilby "  appears  to  have  worn 
several  aprons,  but  none  of  the  defendants'  wit- 
nesses have  proved  the  word  •'  Trilby "  to  be 
characteristic  of  any  particular  kind  of  apron. 
According  to  the  defendants'  evidence  only  three 
instances  have  been  discovered  where  the  word 
"Trilby  "  has  been  used  in  the  trade  in  respect  to 
articles  similar  to  those  with  reference  to  which 
the  plaintiffs  use  their  trade  mark.  The  word 
"  Trilby  "  is  an  indistinctiTe  word.  They  referred 
to 

Slazenger  v.  Jeffreys  and  Co.,  79  L.T.  p.  95  ;  W.  N. 
1885,  p.  124; 

Re  Banks  and  James'  Trade  Mark,  W.  N.  1895, 
p.  116. 

Vemtm  Smith,  Q.C.  in  reply. — ^The  evidence 
shows  that  "  Trilby"  aprons  were  in  fact  made  on 
the  Ist  July  prior  to  the  plaintiffs'  application  for 
the  registration  of  their  trade  mark.  The  ques- 
tion imether  the  word  "  Trilby  "  has  reference  to 


the  character  of  the  goods  is  o^e  for  the  considera- 
tion of  the  judge,  who  determines  whether  there 
is  any  connection  between  a  word  and  the  cha- 
racter of  the  goods  to  which  it  is  applied> 
Therefore,  the  defendants  have  not  adduced  any 
evidence  a^  to  that.  The  word  "  Trilby "  is 
descriptive  in  a  sense,  and  not  capable  of  registra- 
tion as  a  trade  mark. 

NoaiH,  J. — ^In  this  case  the  plaintiffs  Messrs. 
Holt  and  Co.,  who  are  sueing  for  an  injunction, 
have  obtained  registration  of  a  particulai'  trade 
mark  for  gloves,  ladies'  blouses,  and  ladies'  apronst 
being  articles  contained  in  class  38  of  the  Trade 
Marks  Rules  1890.  The  trade  mark,  which  is  set 
out  at  the  foot  of  the  comptroller's  certificate,  is 
a  blank  piece  of  paper  with  the  word  "Trilby" 
printed  in  the  middle  of  it  in  ordinary  type.  That 
is  what  the  plaintiffs  have  registered,  and  that  is 
what  the  defendants  seek  to  expunge  from  the 
i-egister.  I  do  not  think  it  was  properly  registered 
according  to  the  true  construction  of  sect.  10  of 
the  Act  of  1888,  which  provides  that  "for  the 
purposes  of  this  Act  a  trade  mark  must  consist 
of  or  contain  at  least  one  of  the  following  essential 
particulars :  sub-sect,  (a)  A  name  of  the  indi- 
vidnal  or  firm  printed,  impressed,  or  woven  in 
some  pai-ticular  and  distinctive  manner."  Now 
this  word  "  Trilby "  is  not  printed  in  any  par* 
ticalar  or  distinctive  manner  at  all  within  the 
meaning  of  sub-sect.  (a).  Sub-sect.  (6)  is  "A 
written  signature  or  copy  of  a  written  signature 
of  the  individual  or  firm  applying  for  registration 
thereof  as  a  trade  mark."  The  word  "Trilby" 
does  not  come  within  that  sub-section.  Sub- 
sect,  (c)  is  "A  distinctive  device,  mark,  brand, 
heading,  lable,  or  ticket."  It  is  not  that.  Then 
we  come  to  sub-sects,  (d)  and  (e).  Sub-sect.  (<2)  is 
"  an  invented  word  or  invented  words,"  and  sub- 
sect,  (e)  is  "  a  word,  or  words  having  no  reference 
to  the  character  or  quality  of  the  goods,  and  not 
being  a  geographical  name."  A  trade  mark  must 
contain  one  of  these  five  things,  and  it  is  said 
that  in  the  present  case  the  word  "  Trilby  "  comes 
under  the  headings  of  "  an  invented  word  "  and 
"  a  word  having  no  reference  to  the  character  or 
quality  of  the  goods."  Now,  the  facts  are  very 
shoi-t  indeed.  In  Dec.  1893  the  first  number  of 
"  Trilby "  was  published  in  this  country  and  ia 
the  United  States  in  Harper's  Magatine,  and 
from  that  time  onwards  the  name  or  "Trilby" 
has  been  very  largely  known.  On  the  26th  July 
the  plaintiffs  appUed  for  the  registration  of  their 
trade  mark  "  Trilby."  On  the  11th  Sept.  there 
appeared  in  the  Trade  Marks  Journal  the  adver- 
tisement of  the  plaintiffs'  application ;  and  a  few 
days  afterwards  it  was  advertised  in  the  Drapers 
Record.  On  the  2nd  Nov.  the  application  was 
acceded  to,  and  the  registration  dates  from  the 
time  of  the  application,  viz.,  the  26th  July.  The 
defendajits  say  that  they  had  formed  the  idea  of 
using  the  word  "  Trilby "  before  July,  but  their 
first  open  use  of  it,  as  proved  before  me,  was  on 
the  19th  Oct.,  when  they  advertised  and  sold  what 
they  called  "  Trilby  "  aprons.  Then  the  plain- 
tiffs having  complained  of  that,  and  the  defen- 
dants having  denied  the  plaintiffs'  right  to  the 
sole  use  of  uie  term  with  respect  to  aprons,  the 
action  for  an  injunction  was  brought ;  and 
a  motion  is  made  in  the  action.  This  is  a 
cross-application  by  the  defendants  to  rectify  the 
register  of  trade  marks  by  removing  therefrom 
the  plaintiffs'  trade  mark.    Now  it  was  suggested 
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faintly  that  the  word  "Trilby"  is  an  "invented 
■ward.      I  think  it  is  clear  that  it  is  not  an  "  in- 
vented word"  within  the  meaning  of  the  19th 
section  of  the  Acb  of  1888.    It  was  not  claimed  as 
snch,  and  I  take  it  to  be  clear  from  the  judgment 
in  Be  Farhenfabriken  Application  (uhi  sup.)  that 
if  the  word  "  Trilby "  became  widely  known  at 
the  end  of  1893,  it  cannot  be  said  to  be  an  invented 
word  in  Juljr  1896.    What  all  the  Lords  Justices 
considered  m    that  case  was    that   £here   must 
be  something  new  about  "  an  invented  word ; " 
and  without  saying  exactly  what  an  "invented 
word"  is,  I  thmk  that,  in  July  1895,  the  word 
"  Trilby  "  had  nothing  new  about  it.    It  is  clear, 
therefore,  that    "  Trilby "   is   not  an  "  invented 
word."    It  is  said  that  it  is  capable  of  registration 
under  sub-  sect  (e)  as  "  a  wordliaving  no  reference 
to  the  character  or  quality  of  the  goods,  and  not 
being  a  geographical  name."  Sub-sect,  (e)  is  more 
difBcult  to  deal  with.    Of  course  "  Trilby  "  is  not 
a  geographical' mame.    Can  it  be  said  that  it  is 
a  word  which  has  no  reference  to  the  character  or 
quality  of  the  goods  P    As  regards  that,  I  cannot 
see  how  it'tas.    I  do  not  see  how  "  Trilby  "  repre- 
sents the  character  of  the  apron,  or  pair  of  gloves, 
or  their  quality ;  and  there  is  no  evidence  before 
me  suggesting  in    any  way  that  the  word  can 
represent  either,  character  or  quality.     But  the 
reason  why  I  think  it  cannot  be  registered  is 
because  I  do  not  think  that  the  word  or  words 
referred  to  in  sub-sect,  (e)  conclude  the  matter  at 
all.    I  look  upon  "Trilby"  as  a  name.    The  two 
sub-sections  which  deal  with  names  are  the  first 
two.     Sub-sect,  (b)  applies  to  a  written  sigjnature, 
or  copy  of  a  written  signature  of  the  individual 
or  finn  applying  for  registration.     That  cannot 
be  in  point,  as  it  must  be  the  signature  of  the 
firm  applying    for  re^stration.     According  to 
sub-sect,  (a)  it  must  be  a  name  of  an  indiyidual 
or  firm  printed,  impressed,  or  woven,  in  a  par- 
ticular and  distinctive  manner.    This  is  not  con- 
fined like  sub-sect.  (6)  to  the  name  of  the  applicant. 
It  may  be  the  name  of  any  one.    I  think  there- 
fore that  sect.  10  of  the  Act  of  1888  must  be  read 
so  as  to  bring  the  case  of  a  name  used  as  a  trade 
mark  within  sub-sect,  (a),  so  that  it  must  be  used 
in  some  particular  and  distinctive  manner.  '  Does 
it  make  any  difFei-ence  that  the  name  proposed  is 
not  the  name  of  the  person  actually  applying, 
but  the  name  of  somebody  else  P    On  the  autho- 
rities it  appears  to  me  that  a  person  cannot  take 
the  name  of  a  living  person  and  call  it  a  fancy 
word  not  in  common  use,  because  it  is  the  name 
of  a  great  man  who  lived  many  years  ago,  and 
register  it  as  used  for  the  first  time  in  reference 
'to  some  article.    It  has  been  held  in  Be  Banks 
and  James'  Trade  Mark  (vbi  sup.),  that  the  word 
Shakespeare  is  not  a  fancy  word,  and  therefore 
not  a  proper  trade  mark  for  cigars.     I  think  it 
clear    therefore    that    under    sub-sect,   (a)  the 
applicant  could  not  register  the  name  of  Shakes- 
peare   or    Du    Maurier.      Then    does    it   make 
any  difference   that  the  name  used  is  not  the 
name  of  a  person,  but  the  name  of  a  fictitious 
character?     I  take  it  that  if  Shakespeare  can- 
not  be   rej^stered    as   a   name,    it    is    equally 
illegal  to  register  the  name  of  Hamlet,  so  that 
.if  Du  Maurier  cannot   be    so    used,  I   do  not 
know  any  reason  why  the  name  of  "Trilby"  can 
be  so  used.    Indeed,"!  do  not  see  why  it  should  be 
Baid  that  if  "  Trilby  "  can  be  registered,  her  full 
name  Trilby  O'Farrell  cannot  be  registered,  which 


in  my  opinion  clearly  cannot.  The  Act  of  1888 
has  been  held  judicially  not  to  extend  the  power 
of  registration  under  the  earlier  Act  of  1883 ;  but  in 
fact  to  Umit  it  to  some  extent.  Lindley,L.J.,in  Be 
Farhenfabriken  Application,  said  that  the  Legis- 
lature, in  passing  the  Trades  Mark  Act  1888,  had 
also  had  for  one  of  its  objects  the  exclusion  at 
inconvenient  monopolies  in  words  which  were 
already  common  property.  If  that  is  the  object 
of  the  Act  it  is  very  singular  if  "  Trilby  "  (which, 
in  my  opinion,  is  common  property  now)  can  be 
claimed  by  one  man  for  corsets,  by  another  for 
boots,  by  another  for  tobacco,  and  by  another  for 
soap  and  other  things.  In  my  opinion  "Trilby  "  is 
not  a  word  that  can  be  registered,  and  that  being 
so  the  registration  must  be  expuniged. 

Solicitors:   Edward  Le  Voi;   Sharps,  Parker, 
Pritchards,  and  Barham. 


Tuesday,  Nov.  12, 1895. 

(Before  Ebkewich,  J.) 

Edwabds  v.  Jenkins,  (a) 

Custom — Inhabitants  of  a  particular  district  — 
Custom  laid  in  inhabitants  of  several  adjoining 
parishes. 
A  claim  to  a  right  of  recreation  by  custom  must  be 
confined  to  the  inhabitants  of  a  particular  dis- 
trict, by  which  is  meant  that  particular  division 
of  the  country  defined  by  the  law  in  which 
the  particular  property  over  which  the  right  is 
elaimsd  is  situate.  A  custom,  therefore,  alleged 
of  all  the  inhabitants  for  the  tim^  being  of  three 
adjoining  and  contiguous  parishes  to  a  right  of 
recreation  over  apiece  of  land  sittwte  in  one  of 
the  parishes  is  bad  in  law. 
Action. 

This  was  an  action  commenced  on  the  28th  Aug. 
1893  by  Howell  Powell  Edwards  against  Alexander 
Jenkins  and  three  others  inhabit^ts  of  the  parish 
of  Beddingtou  in  Surrey.  The  plaintiff  by  his 
statement  of  claim  alleged  that  he  was  in  posses- 
sion of  a  piece  of  land  situate  at  Beddington 
Corner  in  the  parish  of  Beddington  in  the  county 
of.  Surrey,  and  that,  while  in  possession,  the 
defendants,  on  the  24th  Aug.  1893,  broke  and 
entered  and  trespassed  upon  the  said  land  and  did 
great  damage  by  throwing  down  a  fence  inclosing 
the  same,  and  that  the  defendants  asserted  a 
right  to  do  the  acts  complained  of  and  thi-eatened 
to  repeat  thom.  The  plaintifE  claimed  damages, 
and  an  injunction  to  restrain  the  defendants  from 
repeating  the  trespass  complained  of.  The  action 
originally  came  on  for  tiial  on  the  2lBt  Feb.  1895, 
when  the  defendants  appeared  in  person.  The 
plaintiff  established  his  title  to  maintain  the 
action,  and  proved  the  perpetration  of  the  acts 
complained  of.  Upon  the  application  of  the 
defendants,  however,  the  case  was  then  ordered  to 
stand  over,  and  leave  was  given  them  to  amend 
their  defence.  By  their  amended  defence  the 
defendants  alleged :  "  The  said  piece  of  land  has 
from  time  immemorial,  until  the  month  of  Ang. 
1893,  been  an  open  piece  of  common  land,  and 
there  has  been,  and  is  now,  an  ancient  custom 
and  approved  in  the  said  parish  of  Beddington 
that  all  the  inhabitants  for  the  time  being  of  the 
said  parish,  and  of  the  adjoining  or  contiguous 

(■}  Bcported  by  0.  F.  Ddhcax,  E«|.,  BmUrtar  rt  I.»w. 
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parishes  of  Carahalton  and  Mitcham,  have,  dnrine 
the  time  aforesaid,  used  and  of  right  have  had, 
and  still  have,  the  right  and  privilege  of  recreation 
and  of  exercising  and  playing  of  aU  lawful  eames, 
sports,  and  pastimes  upon  the  said  piece  of  land 
every  year,  at  all  seasonable  times  of  the  year,  at 
their  own  free  will  and  pleasure,  and  that  for  the 
purposes  aforesaid  the  said  inhabitants  should 
have  free  access  to  the  said  piece  of  land." 

Warmingion,  Q.O.  and  W.  Clode  for  the  plaintiff. 
—The  custom  is  laid  in  the  inhabitants  of  more 
than  one  paiish  ;  it  is,  therefore,  bad  in  law.  Vide 
Coke  on  Littleton,  113  6  :  "A  custom  which  is  local 
is  alleged  in  no  person,  but  in  some  manor  or  other 
place   : 

Gateimrd't  cote,  6  Odce,  59  6 ;  Dyer,  363  h,  27  ; 

Hammerton  v.  Honey,  24  W.  R.  603  ; 

Cox  V.  Shoolbred,  Timet  newspaper,  15th  Nov.  1878. 
'  Johnston  Edtoards  and  Baildon  for  the  defen- 
'dants. — ^A  custom  alleged  of  the  inhabitants  of  a 
particular  district  is  good,  and  we  are  justified,  in 
the  absence  of  any  decision  to  the  contrary,  in 
saying  that  these  uiree  parishes  constitute  such  a 
district: 

Bourlie  v.  Davis,  62  L.  T.  Sep.  34  ;  44  Ch.Div.  120; 

Fitch  V.  RatcUng,  2  H.  Bl.  393. 

reiBKEWiCH,  J.  referred  to  Earl  of  Coventry  v. 
WiUes  (9  L.  T.  Eep.  384).]  If  we  are  wrong  we 
should  be  allowed  to  amend.  [Eeeewich,  J. — 
in  the  case  of  Cox  v.  Shoolbred  {ubi  sup.),  decided 
by  Jessel,  M.R.,  there  was  a  claim  by  the  inhabi- 
tants of  the  parish  of  Pangboume,  but  the  evidence 
went  beyond  that,  and  the  case  accordingly  failed.] 
They  also  cited 

Mvumey  v.  Ismay,  7  L.  T.  Eep.  717 ;  32  L.  J.  94,  Ex. 
Kekewich,  J.  (after  stating  the  facts  above 
set  out  and  commenting  thereon)  continued : — 
Now,  I  will  deal  with  the  amended  defence  on  the 
question  of  law,  and  it  certainly  has  the  advantage 
■ot  novelty'.  This  is  the  allegation  of  the  defen- 
dants :  "  The  said  piece  of  land  has  from  time 
immemorial  until  the  month  of  August  1893  been 
an  open  piece  of  common  land,  and  there  has 
been,  and  is  now  "  (this  is  the  point),  "  an  ancient 
custom,  and  approved  in  the  said  parish  of  Bed- 
dington,  that  all  the  inhabitants  for  the  time  being 
of  the  said  parish  and  of  the  adjoining  or  con- 
lignous  parishes  of  Carshalton  and  Mitcham  have 
during  the  time  aforesaid  used,  and  of  right  have 
had  and  still  have  the  right  and  privilege  of 
recreation,  and  of  exercising  and  playing  of  all 
lawful  games,  sports,  and  pastimes,  upon  the  said 
piece  of  land  every  year,  at  all  seasonable  times  of 
the  year,  at  their  own  free  will  and  pleasure,  and 
that  for  the  purposes  Rforesaid  the  said  inhabi- 
tants should  have  free  access  to  the  said  piece  of 
land."  No  argument  has  been  addressed  to  me, 
and  I  am  not  K)r  the  moment  considering,  as  to 
whether  the  right  alleged  is  good  or  othei-wise.  I 
will  assume  without  rarther  comment  or  inquiry 
that  the  right  claimed  is  a  perfectly  good  one  in 
law,  of  course,  subject  to  evidence,  provided  it  is 
laid  in  the  proper  persons.  The  only  question  is 
whether,  such  a  rignt  being  assumed  to  be  good  in 
law,  and  not  too  large,  is  properly  laid  in  "  all  the 
inhabitants  for  the  time  being  of  the  said  parish," 
that  is,  the  parish  of  Beddington,  in  which  the 
land  is  situate,  "and  of  the  adjoining  or  con- 
tiguous parishes  of  Carshalton  and  Mitcham."  It 
aeems  to  me  that,  although  there  is  no  authority 
exactly  deciding  that  such  an  allegation  is  bad,  all 


the  cases  so  directly  point  that  way  that  I  ouffht 
to  consider  it  concluded  by  authority.    I  under- 
stand that  the  defendants  have  taken  for  their 
guido  the  case  of  Fiteh  v. Bawling  {vM  sitp.),  which 
is  not  the_  earliest  authority  on  the  suSjeist,  but 
stUl  now  just  one  hundred  years  old,  and  one 
which  is  quoted  in  all  the  books  and  continually 
referred  to  on  this  subject.     There  the  allegation 
was  as  regards  "  all  the  inhabitants  for  the  time 
being  of  the  parish  aforesaid,"  and  that  was  sup- 
ported by  the  couit.      "  The  court  was  of  opinion 
that  an  ancient  and  laudable  custom  for  all  the 
inhabitants  for  the  time  being  of  the  parish  to  have 
the  right  and  privilege  of  playing  at  all  kinds 
of  lawful  games,   sports,   and  pastimes   in  the 
plaintiff's  close  at  all  seasonable  times  of  the 
year  was  good ;  but  there  was  another  averment, 
and   that  was,  that  the  custom    was    'for   all 
persons  for  the  time  being  being  in  the  said 
parish,'  and  that  the  court,.wit!h  like  unanimity, 
but  without  much  exposition  of  ^e  law,  held  to 
be  whoUy  bad."    Therefore,  it  is  perfectly  clear 
that  something  beyond  a  custom   fdr   all    the 
inhabitants  for  the  time  being  of  thp  parish  is 
bad.    The  question  is,  how  much  bevond  P    Mr. 
Edwards's  argument,  founded  upon  the  language 
of  Kay,  J.  in  Bourke  v.  Davis  (uoi  sup.),  is,  wai  it 
must  be  confined  to  the  inhabitants  of  a  particular 
district,  and  that  you  may  construe  "  district "  to 
mean  two  or  three  other  adjoining  or  contiguous 
parishes  in  addition  to  the  parish  in  question.     I 
cannot    find    myself  any  justification  for  that. 
No  doubt  Kay,  J.  does  use  the  term  "  district," 
and  it  is  used  also  by  Cockbum,  C.J.  in  his  judg- 
ment in  the  case  of  The  Earl  of  Coventry  t.  WiUes 
(ubi  sup.).   He  says :  "  The  claims  set  up  are  much 
too  general,  for  there  can  be  no  customary  right 
for  all  the  Queen's  subjects  to  be  present  and  to 
go  and  remain  upon  the  land,"  that  is  too  large  a 
claim.      Then    he  limite  it    in   this  way:    "A 
customary  right  can  only  be  applicable  to  certain 
inhabitants  of  the  district  where  the  custom  is 
alleged  to  exist,  and  cannot  be  claimed  in  respect 
of  the  public  at  large."    The  only  way  in  which 
that  could  be  used  in  favour  of  the  defendante  is 
to  say  that  all  these  parishes  are  situate  in  a 
certain  district.    They  might  be  all  the  parishes 
in  a  county,  or  all  the  parishes  in  a  hundred — it  is 
difficult  to  know  how  to  define  a  district ;  hut  I 
suppose  the  real  solution  of  the  difficulty  is  to 
consider  how  it  could  have  had  a  legal  origin,  and 
I  fail  to  see  how  you  can  attribute  a  legtu  origin 
to    a    "habit" — ^I    use    that    word    instead    of 
"  custom "  for    the    moment — of    persons    from 
many  parishes,  to  come  on  and  play  cricket  on 
a  particular  piece  of  land.    Heath,  J.,  in  the  case 
of  Fitch  v.  Bawling  {ubi  siui.),  seems  to  indicate 
what,  in  his  opinion,  must  be  the  foundation  of 
the  custom.     He  says:   "The  lord  might  hare 
granted  such  a  privilege.ad«a  claimed  by  the  first 
custom  before  the  time  of  legaja^emory.    As  to 
the    second,    it   is    clearly    bad..  Ifteing    for   all 
mankind."    So  that  I  do  not  find  in  any  of  those 
oases  anything  that  could  justify  me  in  saying 
that  the  use  of  the  word  "  district "  means  mora 
than  that  particular  division  known  to  the  law  in 
which  the  particular  property  is  situate.    This  is 
situate  in  a  parish.    It  might  be  situate  in  a 
manor,  or  there  might  be  some  other  division ; 
but  I  cannot  myself  see  how  a  number  of  parishes, 
without  any  proof  or  any  evidence,  can  be  said  to 
be  situate  in  a  particular  district,  and  that,  there- 
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tore,  land  in  one  of  those  parishea  ia  land  in  a 
paiticular  district.  I  take  it  that  the  judges 
ha-ve  used  the  term  "district"  in  the  sense  of 
meaning  some  division  of  the  country  defined  by 
and  kno^yn  to  the  law  as  a  parish  is,  and  that  it 
would  be  extending  their  meaning  if  I  were  to  say 
that  the  custom  could  be  claimed  as  regards  the 
inhabitants  of  several  parishes.  Mr.  Edwards  is 
right,  I  think,  in  his  criticism  of  the  other  cases 
cited  by  Mr.  Wai-mington.  I  think  they  all  go  to 
this,  that,  where  a  custom  is  asserted  as  regards  the 
inhabitants  of  a  particular  parish,  if  the  evidence 

foes  to  show  that  the  privilege  has  been  exercised 
y  the  inhabitants  of  other  parishes,  then  the 
pi-oof  is  inconsistent  with  the  allegation,  and  the 
case  fails  on  that  ground.  But  it  must-  be 
observed  that,  in  all  such  cases,  if  the  larger 
custom  were  good,  the  custom  of  the  inhabitants 
of  the  adjoining  parishes  wonld  be  good ;  and 
there  ought  to  have  been  applied  foi" — and,  if 
applied  for,  there  would  have  been  granted — leave 
to  amend,  so  as  to  support  the  good  'bustom 
proved.  The  i-eason  why  the  cases  failed  seems 
to  me  to  be  that  the  evidence  was  inconsistent 
with  the  allegation,  and  because  no  allegation 
could  be  introduced  by  amendment  so  as  to  be 
sustained  within  the  law.  That  brings  me  to  the 
last  point,  which  is  Mr.  Edwards's  application  for 
leave  to  amend.  I  am  extremely  unwilling  to 
refuse  leave  to  amend  in  any  case,  cei'tainly  in  a 
case  where  the  defendants  have  "not  until  lately 
had  the  advantage  of  legal  advice ;  but  other 
parties  besides  the  defendants  have  to  be  con- 
sidered— the  plaintiff  has  to  be  considered.  The 
plaintiff  here  has  been  fighting  his  case  for  some 
little  time,  and  the  defendants  hare  had  consider- 
able indulgence ;  and  I  am  bound  to  see  whether 
there  is  any  reasonable  chance  of  justice  being 
defeated  by  my  i-efusing  the  amendment,  and  I 
do  not  think  there  is.  In  the  fii-st  place,  this 
amendment  has  been  made  after  due  considera- 
tion ;  and  I  must  take  it  for  granted  that  counsel, 
in  amending  the  pleadings,  did  so  after  having 
possessed  himself,  as  well  as  he  could,  of  the  facts. 
He  asks  me  now  to  strike  these  words  out,  so  that 
the  claim  will  stand  as  a  claim  of  the  custom  in 
the  said  parish  of  Beddington  and  all  the  inhabi- 
tants for  the  time  being  of  the  said  parish,  and 
that  parish  only.  It  is  clear  to  my  mind  now, 
although  there  is  no  evidence  at  all  before  me, 
that  the  evidence,  when  adduced,  would  show  the 
custom  in  the  inhabitants  of  Beddington  and  of 
the  other  parishes,  and  the  result  would  be  that  I 
should  be  in  precisely  the  same  position  as  the 
Master  of  the  ^olls  was  in  the  case  of  Cox  v. 
Slioolbred  {ubi  sup.),  and  that  I  should  have  then 
to  decide  against  the  defendants  because  they 
had  proved  a  custom  larger  than  that  claimed. 
Under  those  circumstances,  I  think  I  ought  not 
to  allow  the  leave  to  amend.  The  result  is,  that 
there  must  be  judgment  for  the  plaintiff. 

Solicitors:  Crouch,  Edwards,  and  Heron;  J.D.B. 
Lewis. 


QUEEN'S  BENCH  DIVISION. 
Nov.  12  and  Dec.  7,  1895. 

(Before   Lord  Bitssell,  G.J.,  Gsaitthak  and 

Williams,  JJ.) 

sotttteb  v.  bodebick.  (a) 

Parliament — Voter — Claim — Qualification — Suc- 
cessive occupation — Amendment — Parliamentary 
and  Municipal  Registration  Act  1878  (41  £  4& 
Viet.  c.  26),  s.  28. 

The  qualifieaiion  of  a  voter  was  stated  in  the  third 
column  of  his  claim  to  be  in  respect  of  the  occu- 
pation of  a  "  dvoelling-house,"  and  the  descrip- 
tion of  the  qualifying  property  in  the  fourth 
column  consisted  of  the  names  of  two  different 
houses. 

Held  ( fViUiamt,  J.  doubting),  that  the  claim  must 
be  taken  to  be  in  reality  one  for  successive  occu- 
pation, and,  therefore,  the  revising  barrister  had 
power,  under  sect.  28,  stib-seet.  13,  of  the  Regis- 
tration Act  1878,  to  amend,  and  ought  to  amend, 
the  third  column  accordingly  by  substituting 
"houses  in  succession"  for  "  dwelling-house." 

Appeal  from  a  decision  of  the  revising  barrister 
of  Southwark,  who  amended  the  third  column  of 
a  voter's  claim,  by  substituting  "  houses  in  succes- 
sion "  for  dwelling-house." 

The  facts .  of  the  case  and  the  arguments  of 
counsel  sufficidstly  appear  from  the  judgments. 

Nov.  12. — Costelloe  for  the  appellant ;  R.  Jones 
for  the  i-espondent. 

Dec.  7. — The  following  written  judgments  were 
delivered : — 

Lord  BussELL.  C.J. — This  is  an  appeal  from 
the  revising  barrister  of  Southwark,  who'  allowed 
the  claim  of  Alfred  Gteorge  Le  Blonde  to  have  his 
name  inserted  in  the  list  of  occupiers  for  the 
borough.  His  claim  was  as  follows:  "Name  of 
voter,  Le  Blonde,  Alfred  Greorge ;  place  of  abode, 
ii,  Hamilton-square ;  nature  of  qualification,  dwell- 
iug-house;  description  of  qualifying  property, 
69,  Richmond-road,  Stamford  Hill;  3,  Hamilton- 
square."  It  was  proved  that  the  claimant  had 
occupied  the  two  dwelling-houses  set  out  in  the 
fourth  column  in  immediate  succession  and  for 
the  qualifying  period.  It  was  objected  by  the 
appellant  that  the  claim  was  invalid  by  reason  d 
the  omission  of  the  word  "  successive "  in  the 
third  column,  and  that  the  revising  barrister  had 
no  power  to  amend  the  claim  by  inserting  the 
word  "  successive,"  Ijecause  (it  was  contended)  it 
gave  another  and  a  different  qualification.  The 
ban-ister  overruled  both  objections,  and  from  that 
decision  this  appeal  ia  brought.  The  firet  que»- 
tion,  therefore,  is,  whether  the  claim  as  it  origi- 
nallv  stood  was  sufficient.  The  appellant  con- 
tended that,  by  reason  of  the  instructions  to 
overseers  in  the  Regulation  Order  1889, 
schedule  2,  part  1,  s.  19  (b),  the  qualification 
should  have  been  stated  as  "dwelling-house 
(successive)."  The  respondent  relied  on  the  case 
of  Hitchins  v.  Brown  (2  C.  B.  25  ;  15  L.  J.  38,  C.  P.) 
as  establishing  the  sufficiency  of  the  claim.  In 
that  case  "house"  only  appeared  in  the  third 
column,  but  in  the  fourth  column  both  were  fully 
described  with  the  word  "  previously  "  before  on© 
of  them.  The  barrister  amended  the  claim  by 
inserting  "houses  occupied  in  immediate  suc- 
cession."   The  Court  held,  on  appeal  that  the 
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claim    was   originally    Buffioient,    but   that   the 
amendment  made  it  more  accurate.     Since  that 
case,  however,  was  decided  the  Regulation  Order 
above  referred  to  has  been  issued,  and  I  think 
that,  having  regard  to  the  instructions  it  contains, 
the  qualification  was  not  snfficientljr  described. 
The  real  question  in  the  case  is  the  second  one, 
viz.,  had  the  barrister  power  to  amend  the  state- 
ment of   the  qualification   as   he  did?    It  nas 
contended  on  behalf  of  the  appellant  that  he  had 
not,  because  it    gave  the  claimant  a   different 
quaJification  from  that  stated.     If  that  really  is 
the  result  of  the  amendment,  then  the  barrister 
clearly  had  not  the  power  to  make  the  amend- 
ment, and  for  authority  on  this  point  it  is  sjiffi- 
cient  to  refer  to  the  cases  of   Bartlett  v.  Oibbt 
(5  M.  &  G.  81)  and  Foskett  v.  Kaufman  (16  Q.  B. 
Div.  279).    But  is  that  the  effect  of  the  amend- 
ment?   To  answer  this  question  it  is  important 
to  see  what  was  exactly  the  qualification  stated. 
It  seems  to  me   that,  giving  to  it  a  reasonable 
oonstmction,  the  qualification   stated  must   be 
taken   to   bo   for    successive    occupation.      The 
daimant  could  not  qualify  by  occupation  of  two 
houses  except  by  reason  of  successive  occupation, 
and  therefore  the  fair  interpretation  of  the  claim 
seems  to  me  that  it  is  one  for  successive  occupa- 
tion.   It  was  contended  that  the  claim  might  be 
regarded  as  being  for  occupation  of  one  or  other 
of  the  two  houses  during  the  qualifying  period. 
But  even  if  that  be  so  (which  I  do  not  think), 
then  one  or  other  of  the  two  houses  is  surplusage, 
and  the  banister  would  have  to  amend  by  striking 
out  one  or  other  so  as  to  make  it  clear  in  respect 
of  which    the   qualification  was    claimed.     The 
highest  at  which  the  appellant's  argument  can, 
in  my  opinion,  be  put  is,  that  the  nature  of  the 
qualification  is  insufficiently  stated,  and  in  that 
case  the  barrister  had  power,  as  it  seems  to  me, 
under  sect.  28,  sub-sect.  13.  of  41  &  42  Vict.  c.  26, 
to  amend  the  description  of  the  qualification  "  for 
the  purpose  of  more  clearly  and  accurately  defining 
the  same."    I  do  not  think  that  the  case  of  Fotkett 
V.  Kaufman  assists  the  appellants  on  this  point, 
because  on  the  face  of  the  claim  in  that  case  there 
was  no  ambiguity.    It  was  a  claim  for  occupation 
of  one   house,  and  it  was  sought  to   amend  it 
into  a  claim  for  successive  occupation  of  two 
houses.     The  case  of  Hitehins  v.  Brown,  which  I 
have  already  mentioned,  closely  resembles   the 
present  case,  the  only  difference  being  the  inser- 
tion of   the  word  "previously"  in    the  fourth 
column  in  the  claim  in  that  case.    It  was  argued 
that  this  made  an  important  difference,  but  I  do 
not  think  so.    The  idea  of  "  successive"  occupa- 
tion is  not  necessarily  conveyed  by  the  statement 
that  another  house  was  occupied  "previously," 
and  it  might  have  been  argued  in  that  case,  too, 
that  the  claim  was  susceptible  of  being  regarded 
as  a  claim  for  occupation  of  one  or  other  of  the 
two  houses.  I  think  that  case  was  rightly  decided ; 
but  my  conclusions  in  this  case  would  have  been 
the  same  apart  from  it.    I  think  the  revising 
barrister  ought  freely  to  exercise  the  very  ample 
powers  of  amendment  given  to  him  by  the  28th 
section  of  the  Registration  Act  of  1878  to  correct 
Buy  bond  fide  mistake  made  in  the  list,  or  in  any 
claim  or  notice  of  objection;   and  while  (apart 
from  sect.  24)  he  cannot  so  alter  a  claim  as  to 
nuke  the  qualification  a  new  or  different  one 
from  that  in  the  claim,  he  ought,  following  the 
words  of  sect.  28  (13),  to  make"  such  change  in  the 


description  of  the  claim  as  may  be  necessary  "  for 
the  purpose  of  mora  clearly  and  accurately  defining 
the  same."  I  Uiink  the  amendment  made  in  the 
present  case  falls  within  that  description.  For 
the  reasons  I  have  given  I  think  this  appeal  must 
be  dismissed  with  costs. 

Gkanthah,  J. — In  this  case  we  are  asked  to 
say  whether  the  revising  barrister  was  right  in 
amending  the  claim  of  the  respondent  when  in  a 
claim  for  a  successive  occupation  he  omitted  to 
add  the  word  "  successive  "  after  the  word  dwelling- 
house,  though  he  properly  inserted  the  names  of 
the  houses  of  his  succesaive  occupation  in  the 
fourth  column.  In  my  judgment  he  was  right  in 
BO  amending.  What  is  the  nature  of  the  qualifica- 
tion for  which  he  claims  ?  It  is  "  occupation  "  as 
distinguished  from*''  ownership  "  or  any  other  qua- 
lification, and  is  still  more  definitely  described  as 
"occupation  of  a  dwelling-house."  He  has  de- 
scribed «l11  that  gives  him  the  right  to  vote,  viz., 
the  "  occupation  of  a  dweUing-house  and  "the 
dwelling-house"  which  he  occupied.  First  one 
dwelling-house  and  then  the  other  during  the 
prescribed  period.  By  the  statutory  Rules  and 
Orders  1895,  recently  publighed,  it  is  apparent 
that  it  is  correct  to  apeak  of  the  qualification 
derived  from  the  successive  occupation  of  two  or 
more  dwelling-houses  as  the  occupation  of  a 
''  dwelling-house  "-  in  the  singular ;  and,  as  the 
respondent  has  so  claimed  in  the  third  column, 
and  has  in  tbe  fourth  column  coirectly  described 
the  qualifying  property,  viz.,  the  two  houses,  it 
seems  to  me  that  he  has  done  all  that  the  Act 
requires  him  to  do,  and  that  the  woi-d  "  suc- 
cessive "  is  really  surplusage.  But  whether  so  or 
not,  the  absence  of  the  word  cannot  disqualify, 
and,  if  it  is  necessary  to  be  inserted  to  comply 
with  the  rules,  then  the  revising  barrister  was 
justified  in  adding  it  by  way  of  amendment  for 
the  purpose  of  more  accurately  describing  it.  I 
am  aware  that  the  Court  of  Appeal,  in  the  case  of 
.  Plant  V.  Potts  (1891)  1  Q.  B.  262;  63  L.  T.  Rep.  730), 
which  was  so  much  relied  on  by  the  appellant, 
did  not  agree  with  the  liberal  construction  I  put 
upon  the  amending  clause  of  the  Registration  Act 
(41  &  42  Vict.  c.  26),  s.  28,  and  I  loyally  bow  to 
their  better  judgment;  but,  though  I  may  have 
given  too  liberal  a  construction  of  that  Act  to 
enable  me  in  that  case  to  give  effect  to  the  spirit 
of  the  Act,  that  is  no  reason  why  I  should  apply  a 
still  narrower  construction  than  has  yet  been 
given  to  the  Act  to  a  case  differing  essentially 
from  that  case.  Prior  to  Plant  v.  Potts  no  one 
had  suggested  that  the  decision  of  the  court  in 
Hitehins  v.  Brown  was  incorrect,  %nd  as  that  case 
was  not  mentioned  by  the  Court  of  Appeal,  and 
the  facts  of  that  case  are  almost  identical  with  this 
and  not  with  Plant  v.  Potts,  I  cannot  consider  that 
case  overruled.  In  fact,  if  I  am  v^rong  in  the 
views  I  have  given  expression  to,  it  seems  to  me 
that  the  special  powers  of  amendment  given  in 
the  Registration  Act  (41  &  42  Vict.  c.  26)  will  be 
a  dead  letter.  If  we  examine  carefully  the  judg- 
ments of  the  Court  of  Appeal  in  Plant  v.  Pott*  I 
cannot  but  think  they  distinctly  exclude  such  a 
case  as  this  from  the  effect  of  their  decision.  The 
Master  of  the  Rolls  says,  at  page  262  :  "  In  other 
words,  a  revising  barrister  can  only  amend  an 
insufficient  description  of  the  qualification,  but 
cannot  alter  the  description  into  a  description  of 
another  qualification."  Again,  Lopes,  L.J.  says, 
at  page  264,  "  After  careful  consideration  I  have 
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come  to  the  conclusion  that  thej  empower  a 
reyising  barrister  to  correct  an  insufficient  or 
inaccurate  statement  of  qualification  in  the  thii-d 
•column,  provided  such  correction  does  not  involve 
a  change  or  alteration  of  the  qualification  as 
it  appears  in  the  list."  On  authority,  therefore, 
of  previous  decisions,  as  well  as  on  what  I  believe 
to  be  a  proper  construction  of  the  Act,  my  judg- 
ment must  be  in  favour  of  the  respondent. 

Williams,  J. — In  this  case  the  Lord  Chief 
Justice  and  Grantham,  J.  have  arrived  at  the 
conclusion  that,  giving  to  the  qualification  stated 
a.  reasonable  construction,  it  must  be  taken  to  be 
for  successive  occupation,  and  that  it  cannot 
reasonably  be  read  as  being  for  occupation  of  one 
or  other  of  the  two  houses.  I  am  not  at  all  sure 
myself  that  many  a  reasonable  man  would  not 
read  this  qualification  as  being  a  qualification  by 
occupation  of  a  dwelling-house  at  69,  Richmond- 
road,  Stamford  Hill,  by  a  person  occupying,  at  the 
date  of  the  claim,  3,  Hamilton-square.  I  caimot 
but  think  that,  if  the  evidence  had  shown  a  quali- 
fication by  reason  of  occupation  of  69,  Bichmond- 
Toad,  and  no  sufficient  successive  occupation  of 
the  two  houses  mentioned  to  give  a  qualification 
in  respect  of  successive  occupation,  the  statement 
of  qualification  would  have  been  pi-operly  argued 
to  have  been  a  reasonably  clear  statement  of  a 
qualification  by  occupation  of  a  single  dwelling- 
nolise.  If  so,  the  qualification,  as  stated,  might 
reasonably  be  read  as  referring  to  either  one  of 
two  different  qualifications.  If  so,  I  doubt  the 
power  of  the  revising  barrister  to  amend.  He 
would  in  such  case  by  amending  not  merely  be 
more  clearly  and  accurately  deiming  the  quali- 
fication stated;  he  woidd  by  the  amendment 
exclude  from  the  statement  one  of  the  qualifica- 
tions possibly  included,  and  therefore  would  be 
altering  the  description  of  the  qualification, 
while  the  equivocal  claim  capable  of  meaning 
«ither  one  of  the  two  qualifications  would  have 
been  unfair  to  the  objector  as  throwing  on  him 
the  necessity  of  making  two  sets  of  inquiries. 
Fairness  to  the  objector  seems  to  be  a  matter 
which  should  be  taken  into  consideration:  (see 
judgment  of  Lord  Esher  in  Bashwood  v.  Ayles, 
16  Q.  B.  Div.  298.)  If  the  claim  could  equally 
well  describe  either  franchise,  I  should  say  it 
ought  not  to  be  amended.  But,  inasmuch  as  both 
the  Lord  Chief  Justice  and  Grantham,  J.  think 
the  qualification  stated,  reasonably  read,  means 
"successive  occupation,"  and  not  a  claim  for 
occppatiou  of  one  dwelling-house  for  the  requisite 
period,  I  am  not  prepared  to  differ  as  to  the 
construction  of  this  particular  claim,  which  is  not 
a  matter  of  principle  or  of  any  importance  except 
to  the  particular  claimant  and  objector;  but  I 
wish  to  record  my  dissent  from  the  proposition 
that  where  the  description  of  the  claim  is  equally 
applicable  to  one  qimlification  as  to  another,  the 
revising  barrister  has  power  to  amend,  or  ought 
to  amend.  Subject  to  these  observations  I  concur 
in  the  result  and  judgment. 

Solicitor  for  the  appellant,  Charlton  Hubbard. 

Solicitors  for  the  respondent,  Franks  and 
Timbrel. 


Nov.  27,  28,  and  Dec.  2, 1895, 

(Before  Mathevt,  J.) 

Feancib  v.  Botjlton.  (a) 

Marine  insurance — Average  adjustment — Damage 
to  goods — Whetlier  partial  or  total  loss — Mode 
of  ascertaining  partial  loss —  Costs  of  conditioit- 
ing. 

The  correct  mode  of  ascertaining  the  amount  of  a 
partial  loss  of  goods  as  between  the  underwriter 
and  the  assured  on  a  valued  policy  of  marine 
insurance  is  to  contrast  the  sound  value  of  the 
goods  on  the  date  of  arrival  unth  their  damaged 
vaiue  at  that  date,  such  damaged  value  being  the 
gross  value  which  the  goods  have  actually 
fetched,  without  deducting  the  charges  (if  any) 
of  conditioning  the  goods.  The  percentage  of 
difference  betweevt  these  gross  values  is  the 
proportion  of  the  value  in  the  policy  which  the 
unaenoriier  ought  to  pay. 

The  plaintiff  insured  vrith  the  defendant,  an  under, 
writer,  by  a  policy  on  goods  as  interest  might 
appear  to  cover  the  risks  of  transit  in  his 
lighters,  and  under  this  policy  the  plaintiff's 
lighter  took  on  board  a  cargo  of  rice  valued  at 
450Z.  Dv/ring  the  transit  the  lighter  came  into 
eolliaian  and  sank,  and  the  rice  was  damaged. 
The  damaged  rice  was  afterwards  offered  to  the 
owners,  who  refused  to  accept  it.  It  was  then, 
with  the  approval  of  the  underwriter,  kiln-dried 
at  a  cost  oj  682.,  and  sold  as  damaged  rice  for 
IIIZ.,  being  about  one-third  of  its  sound  value. 

Held,  (1)  that,  as  the  rice  was  capable  of  being  con- 
ditioned, there  teas  not  a  total  loss,  but  a  partial 
loss  only ,-  and  (2)  thai  the  amount  of  this  partial 
loss  was  to  be  ascertained  by  comparing  the 
sound  value  of  the  rice  with  the  llll.,  the  sum 
which  the  damaged  rice  actually  fetched,  uiithoui 
deducting  the  Hoi.,  the  costs  of  the  kiln-drying. 

Hie  principle  laid  down  in  Johnson  v.  Sheddon 

•  (2  Bast,  bSl)  followed. 

Commercial  CArsE  tried  by  Mathew,  J. 

The  facts  as  stated  in  the  written  judgment  of 
the  learned  judge  were  aa  follows  : — 

The  action  was  an  action  brought  against  an 
underwriter  on  a  policy  of  marine  insurance, 
dated  the  18th  May  1892,  to  recover  for  a  loss 
of  goods  occasioned  by  the  sinking  of  a  lighter  in 
the  Thames.  There  was  also  a  claim  for  the  costs 
of  legal  proceedings  alleged  to  have  been  insti- 
tuted at  the  request  and  on  behalf  of  the  under- 
writer. 

The  plaintiff,  who  was  a  lighterman,  had 
effected  a  policy  at  Lloyds  on  goods  valued  at 
22,0002.  as  interest  might  appear  to  cover  the 
risks  of  transit  in  his  Hghters  between  Tilbury 
and  Hammersmith. 

The  policy  contained  the  foUowing  clause : 

Warranted  free  from  particular  average  imleia  the 
vesul  or  oraft  is  stranded,  snnk,  on  fire,  or  in  coUiaion. 
The  oolllsion  to  be  of  snch  a  natnre  as  maj  reasonably 
be  considered  to  have  occasioned  damage  to  cargo. 
Each  cargo  on  lighter  to  be  deemed  a  separate  insnianoe, 
bat  to  pay  warehoasing,  forwarding,  and  special  obargea 
if  incurred,  as  well  as  partial  loss  arising  from  trans- 
shipment. 

On  the  30th  Jon.  1893  the  plaintiff's  barge,  the 
Intent,  took  on  board  630  Dags' of  rice  to  be 
can'ied  to  Hammersmith,  and  a  declaration  was 
made  upon  the  policy,  and  the  rice  valued  at 
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4S0Z.  The  liehter  in  the  course  of  her  transit  to 
Hammersmith,  and  while  the  goods  were  covered 
br  the  policy,  came  into  collision  with  the  steamer 
UllettocUer,  and  was  in  danger  of  sinking.  An 
attempt  was  made  to  beach  her.  but  she  filled 
and  sank,  and  the  rice  remained  under  water  for 
two  tides.  Notice  was  at  once  given  to  the  under- 
writer, and  a  Mr.  Frost,  the  representative  of  the 
Salvage  Association,  was  emplOTed  to  attend  to 
the  matter  on  his  behalf.  The  lighter  was 
floated,  and  after  temporary  repairs  proceeded  to 
hei'  destination,  where  the  cargo  was  tendered  to 
Haig  and  Co.,  the  owners.  They  refused  to 
accept  it.  An  offer  was  made  to  purchase  the 
damaged  rice  for  about  502.,  but  this  offer  was 
refused,  and  under  the  advice  of  Frost,  and  with 
the  approval  of  the  underwriter,  it  was  deter- 
mined that  the  rice  should  be  kiln-dried  and  then 
sold. 

The  kiln-drying  cost  681.  11».  8d.,  and  the  rice 
was  sold  as  river-damaged,  kiln-dried  rough 
broken  rice,  and  fetched  1112.  4a.  2d. 

The  present  action  was  brought  to  settle  dis- 
putes which  arose  between  the  plaintiff  and  his 
underwriter :  (1)  as  to  whether  there  had  been  a 
total  loss  of  the  goods,  or  only  a  partial  loss ;  (2) 
as  to  the  mode  in  which  the  partial  loss  should  be 
ascertained. 

There  was  also  a  dispute  as  to  the  costs  of  an 
unsuccessful  action  brought  by  the  plaintiff,  with 
the  sanction  of  the  underwriter,  against  the 
VUesioater,  but  as  the  question  turned  on  the 
particular  facts  of  the  case  it  is  unnecessary  for 
this  report. 

As  to  certun  items  of  these  costs  counsel 
were  agreed ;  but  the  plaintiff  insisted  that  for 
the  costs  in  respect  of  the  claims  against  the 
UUeaioater  the  underwriter  was  alone  responsible. 

Lawson  Walton,  Q.C.  and  C.  C.  Scott  for  the 
plaintiff. — As  to  the  first  point,  we  contend  that 
there  was  a  total  loss  of  the  rice  and  not  merely 
a  partial  loss.  The  rice  had  lost  its  merchantable 
cl^racter  as  good  sound  rice,  and  that  was  the 
test  recently  laid  down  in  Aafar  v.  Slundell 
(73  L.  T.  Rep.  30 ;  (1895)  2  Q.  B.  196 ;  in  the  Court 
of  Appeal,  100  L.  T.  61).  So  in  Boux  v.  Salvador 
(3  Bing.  N.  C.  266),  where  hides  which  had  been 
damaged,  though  not  absolutely  destroyed,  were 
sold  for  a  quarter  of  their  value,  it  was  held  to  be 
a  total  loss.  Lidgett  v.  Secretan  (24  L.  T.  Rep. 
d^ ;  L.  Rep.  6  C.  P.  616)  is  to  the  same  effect. 
Witii  regard  to  the  second  point,  assuming  that 
there  was  a  partial  loss  only  of  the  goods,  we  con- 
tend that,  in  estimating  the  amoimt  of  the  partial 
loss,  we  are  entitled  to  deduct  the  cost  of  condition- 
ing the  rice.  We  have  to  contrast  the  sound  value 
with  the  damaged  value,  and  we  submit  that  the 
true  principle  is,  that  the  damaged  value  is  the 
value  which  the  goods  would  have  fetched  if  they 
had  been  sold  on  their  arrival  in  their  then 
damaged  condition.  We  had  to  pay  68Z.  for 
conditioning,  and  then  we  sold  the  goods,  so 
conditioned,  for  1112.,  and  to  obtain  this  1112.  we 
had  to  pay  the  cost  of  conditioning.  What  the 
goods,  therefore,  were  worth  was  the  sum  we 
actually  received  for  them,  less  the  cost  of  con- 
ditioning, that  is,  about  402.  That,  we  say,  is  the 
damaged  value  of  the  rice  which  ought  to  be 
compared  with  the  sound  value. 

Joieph  Walton,  Q.C.  and  /.  A.  Hamilton  for  the 
defendant. — With  r^;ard  to  the  first  point,  there 


was  not  a  total  loss  of  the  rice,  but  a  partial  loss 
only.  The  case  of  Asfar  v.  JBlundell  (it6t  sup.), 
relied  on  by  the  plaintiff,  is  easily  distinguishable, 
as  there  the  goods  in  question,  which  were  dates, 
had  completely  lost  their  merchantable  character 
as  dates,  and  no  amount  of  conditioning  could 
hare  restored  that  character.  Moreover  the  ques- 
tion in  that  case  was  not  an  insurance  question, 
but  a  question  as  to  whether  freight  had  beoi 
earned.  If  the  goods  arrive  in  specie,  but 
damaged,  then  there  is  not  a  total  loss :  (Amonld 
on  Marine  Insurance  (6th  edit),  p.  1011 ;  per  Lord 
Abinger  in  Rowx  v,  Salvador  (3  Bing.  N.  C.  at 
p.  278.)  In  Boux  v.  Salvador  (ubi  sup.),  the  goods 
were  so  damaged  during  the  voyage  that  their 
arrival  was  impossible.  Here  the  rice  got  to  its 
destination,  and  had  not  lost  its  cnaracter. 
[Mathew,  J.- — Can  the  goods  be  conditioned  so 
as  to  resume  their  original  shape  P]    Yes : 

Gtennte  v.  The  London  Assurance  Company,  2  M.  & 
S.  371. 
The  damage  here  is  only  about  57  per  cent., 
which  is  nothing  like  a  total  loss,  and  the  rice 
was  sold  as  rice,  although  damaged.  Glennie  v. 
The  London  Assurance  Company  {ubi  sup.),  which 
was  also  a  case  of  damaged  rice,  shows  that  this 
was  a  particular  average  loss  only.  As  to  the 
second  point,  the  proper  mode  of  calculating  the 
particular  average  loss  is  to  contrast  the  sound 
value  with  the  damaged  value,  that  is,  the  value 
which  the  goods  actually  fetched,  in  this  case 
1112.  The  sound  value,  therefore,  has  to  be  con- 
trasted with  this  sum  of  1112.,  and  not  with  this 
sum  less  the  cost  of  conditioning,  as  the  plaintiff 
has  contended.  This  was  the  principle  laid  down 
in  1802,  in  the  case  of  Johnson  v.  Sheddon  (2  East, 
581),  and  it  has  ever  since  been  followed  in 
adjusting  averages.  We  have  to  compare  the 
price  for  which  the  goods  would  have  sold  in  the 
market  had  they  arrived  there  sound,  with  the 
price  for  which  they  actually  sold,  arriving  there 
damaged :  (Amould,  p.  930.)  Some  date  obviously 
must  be  taken,  and  the  only  date  that  can  safely 
be  taken  is  the  date  of  sale.  Market  values 
would  affect  damaged  as  well  as  sound  values,  so 
that  the  gross  proceeds  must  be  taken,  for  con- 
ditioning charges  do  not  fluctuate,  but  market 
values  do,  and  the  object  is  to  exclude  fluctuations. 
The  evidence  given  by  the  average  adjusters  who 
have  been  called  shows  that  in  practice  the  ad- 
justment is  made  in  accordance  with  these  prin- 
ciples, and  the  practice  in  this  respect  is  right. 

Lawson  Walton,  Q.C.  in  reply. — There  is  nothing 
in  Johnson  v.  Sheddon  {ubi  sup.)  to  justify  the 
addition  of  the  cost  of  conditioning.  There  they 
had  to  deal  with  charges  equally  applicable  tK> 
rice  sound  or  damaged ;  and  they  were  not  deal- 
ing with  such  charges  as  conditioning  charges. 
He  also  referred  to  Lewis  v.  Bueker  (2  Burr. 
1167),  and  Phillips  on  Insurance,  sect.  1425. 

Cur.  adv.  vult. 

Dee.  2. — ^Mathew,  J.  read  the  following  judg- 
ment:— [Having  stated  the  facts  as  already  set 
out,  his  Lordship  proceeded  :]  It  was  agreed  by 
counsel  that  the  principles  upon  which  the  claims 
in  this  action  should  be  dealt  with  should  be 
decided  by  me,  and  that  the  figures  should  be 
settled  in  accordance  with  the  judgment  bv  the 
average  adjusters  for  the  plaintiff  and  the  defen- 
dant respectively.  With  respect  to  the  first  ques- 
tion, namely,  whether  there  was  a  total  loss  of  the 
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goods,  reliance  was  placed  on  the  evidence  of  the 
plaintiff  and  Mr.  Frost,  who  described  the  rice 
after  it  had  been  immersed  for  two  tides,  as 
unmerchantable  as  sound  rice,  smelling  offen- 
sively, and  as  unfit  for  food.  But,  as  against  this, 
the  defendant  relied  on  the  fact  that  the  offer  for 
the  purchase  of  the  damaged  rice  had  been 
refused,  and  that  Frost  and  the  plaintiff  had 
sanctioned  the  kiln-drying  of  the  rice  as  the 
best  cqurse  to  be  taken  in  the  interest  of  all  con- 
cerned. The  plaintiff  relied  upon  the  judgment 
of  Lord  Esher,  M.B.  in  Agfar  v.  Blundell  {ubi  eup.), 
Bonz  T.  Salvador  (ubi  sup.),  and  lAdgett  v.  Secretan 
{ubi  «up.) ;  while,  on  the  other  hand,  i-eliance  was 
placed  for  the  defendant  on  the  class  of  cases  of 
which  Olennie  v.  The  London  Assurance  Company 
(vbi  sup.)  most  closely  resembles  the  present.  I 
am  of  opinion  that  there  was  not  a  total  loss  of 
the  rice,  and  that  the  loss  was  partial  only.  The 
case  is  distinguished  from  Asfar  v.  Blundell  {vhi 
tup.)  by  the  fact  that  the  rice  was  capable  of  being 
conditioned,  and  that  when  kiln-dried  it  was  sold 
as  rice  and  fetched  about  a  third  of  its  sound 
value.  The  second  question,  namely,  the  principle 
upon  which  .the  amount  of  the  partial  loss  was  to 
be  ascertained,  gave  rise  to  considei'able  argu- 
ment. The  plaintiff's  case  was,  that  his  claim  in 
respect  of  the  partial  loss  amounted  to  77  per 
cent,  of  the  sum  insured,  while  the  underwriter 
assessed  the  claim  at  about  57  per  cent.  It  was 
hardly  disputed  that  the  right  mode  of  ascertain- 
ing the  percentage  of  liability  in  this  case  was 
by  contrasting  the  sound  value  with  the  damaged 
value  at  the  date  of  loss ;  and  it  was  said  for  the 
plaintiff  that  the  damaged  value  was  the  amount 
which  the  goods  would  fetch  If  sold  on  an-ival  in 
their  then  condition.  In  other  words,  that  the 
damaged  value  should  be  taken  to  be  what  the  goods 
would  have  fetched,  less  the  costs  and  charges  of 
kiln-drying,  which  would  work  out  at  about  40Z. 
The  defendant  relied  on  the  principles  laid  down 
in  Johnson  v.  Sheddon  {ubi  sup.),  and  insisted  that 
the  correct  mode  of  calculating  the  partial  loss 
was  by  ascertaining  the  percentage  of  difference 
between  the  gross  value  of  the  goods  when  sound 
and  when  damaged,  and  that  the  sound  value  in 
this  case  should  be  compared  with  1111.  4s.  2d., 
the  sum  which  the  damaged  goods  actually 
fetched.  Three  gentlemen  of  experience  as 
average  adjusters  gave  evidence  that  this  was  the 
method  of  adjusting  such  a  loss  invariably 
adopted ;  and  I  am  satisfied  that  in  principle  the 
practice  of  average  adjusters  in  this  respect  is 
right.  It  is  to  be  borne  in  mind  that  under  the 
suing  and  labom-ing  clause  the  underwriter  is 
liable  for  costs  reasonably  incurred  in  conditioning 
the  damaged  goods,  and  therefore  it  would  not  be 
just,  as  between  him  and  the  assured,  to  calculate 
the  loss  for  which  he  was  liable  on  the  value  of 
the  goods  when  unconditioned.  Thus,  suppose 
the  sound  value  of  the  goods  to  be  lOOOZ.,  tneir 
damaged  value  unconditioned  500!.,  and  their 
value  when  conditioned  750J. ;  as  the  under- 
writer would  have  to  pay  the  cost  of  conditioning, 
the  loss  to  the  owner  would  be  25  per  cent,  of  the 
insured  value.  But,  if  the  argument  for  the 
plaintiff  was  right,  the  loss  would  be  50  per 
cent.  Upon  this  second  question  my  judgment  is 
therefore  in  favour  of  the  defendant.  I  reserve 
the  question  of  costs  until  the  figures  have  been 
diq)08ed  of  in  the  manner  agreed  by  counsel. 
Judgment  accordingly. 


Solicitors  for  the  plaintiff,  DraJce,  Son,  and 
Parton. 

Solicitoro  for  the  defendant,  Thomeu  Cooper 
and  Co. 


Aug.  1  and  Dee.  7, 1895. 

(Before  Lord  Bussell,  G.J.,  Pollock,  B.,  and 

Wrioht,  J.) 

Buckler  (app.)  v.  Wilson  (reap.),  (a) 

Food  adalteration  —  Margarine  —  iSial«  not  for 
analytie  hut  for  eoneumption — Jurisdiction  of 
county  justices  in  borough — Time  for  serving 
summons — Bade  of  Food  and  Drugs  Act  1875 
(38  &  39  Vict.  c.  63),  a.  14;  Sale  of  Food  and 
Drugs  Act  Amendment  Act  1879  (42  <fe  43  Viet, 
e.  30),  «.  10;  Margarine  Act  1887  (50  i  51  VieL 
c.  29),  St.  6, 12. 

The  provisions  of  sect.  14  of  the  Sale  of  Food  and 
Drugs  Act  1875  apply  only  where  the  article  it 
purchased  "with  the  view  of  submitting  the  tame 
to  analytit,"  and  do  not  apply  where  the  article 
is  purchased  for  consumption  or  under  a  eon^ 
tract,  in  which  ease  compliance  vjith  the  provi- 
sions of  the  section  is  not  necessary  as  a  condi- 
tion precedent  to  a  prosecution  under  the  Act,  or 
under  the  Margarine  Act  1887. 

The  Guardians  of  the  Enniskillen  Union  v. 
Hilliard  (14  L.  Rep.  Ir.  214)  approved  and 
followed. 

Parsons  «.  The  Birmingham  Dairy  Company  (9 
Q.  B.  Div.  172)  dissented  from. 

Under  a  contract  for  the  supply  of  good  fresh 
butter  the  appeluint  supplied  and  delivered  to 
the  guardians  of  the  L.  Union  butter  which  after- 
wards upon  analysis  was  found  to  contain  25 
per  cent,  of  margarine.  The  appellant  iea« 
prosecuted  and  convicted,  under  sect.  6  of  ih« 
Margarine  Act  1887,  for  selling  the  margarine 
otlierwise  than  as  prescribed  by  that  section. 
The  summons  was  served  mare  than  twenty- 
eight  days  after  the  purchase,  and  the  case  waa 
heard  and  determined  by  county  justices  in  the 
borough  of  L.,  which  was  comprised  within  ih« 
L.  Union,  and  which  had  not  a  separate  court  of 
quarter  sessions,  and  the  provisions  of  sect.  14  of 
tlie  Sale  of  Food  and  Drugs  Act  1875  had  not 
been  complied  with. 

Held,  (1)  tluU  the  county  justices  had  jurisdiction 
under  sect.  27  of  the  Poor  Law  Amendment  Act 
1867  (30  <£•  31  Vict.  c.  106),  as  the  borough  of  L. 
was  comprised  vdthin  the  L.  Union,  and  also 
under  sect.  154  of  the  Municipal  Corporation* 
Act  1882  (45  <£■  46  Vict.  e.  60),  as  the  borough  had 
not  a  separate  court  of  quarter  sessions ;  (2)  that 
as  the  justices  had  found  that  the  butter  or 
m,argarine  was  not  "  a  perishable  artide,"  and 
was  not  purchased  for  "  test  purposes,"  the  sum- 
mons need  not  be  served  viithin  twenty-eight 
days  after  the  purchase  as  required  by  sect.  10 
of  the  Sale  of  Food,  <£c..  Act  1879;  and  {3)  thai, 
as  the  sale    was   not  for  analysis,  but  under 

■  a  contract,  the  provisions  of  tect.  14  of  {k» 
Act  of  1875  did  not  apply,  and  noHfieation, 
under  that  section  was  not  necessary  to  {he 
prosecution. 

Case  stated  by  justices  of  the  peace  for  the  parts 
of  Lindsey,  in  the  county  of  Lincoln. 

The  case  originally  came  before  a  cooit  oon> 

(a)  BeporM  bj  W.  W.  Obb,  Eaq.,  BanM»f«t-L»w. 
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sistiiig  of  two  judges ;  but  it  was  ordered  to  be 
lehecurd  by  three. 

The  facts  of  the  case,  as  stated  in  the  judgment 
of  Lord  Bossell,  C.J.,  were  as  follows : — This  is 
an  appeal  on  a  case  stated  by  the  magistrates  of 
Lindsey,  in  the  county  of  Lincoln,  from  a  convic- 
tlon  by  them  under  the  Margarine  Act  1887  for 
selling  margarine,  otherwise  than  in  a  package 
marked  "  Margarine,"  as  prescribed  by  sect.  S  of 
that  Act*  The  facts  were  as  follows :  Upon  the 
hearing  of  the  information  it  was  proved  tnat  the 
appellant  had  entered  into  a  contract  with  the 
guardians  of  the  poor  of  the  Louth  Union  for  the 
supply  of  "  good  tresh  butter,  English ;  "  that  on 
Saturday,  the  8th  Dec,  1894,  the  appellant,  under 
his  oontraot,  delivered  391b.  of  butter  (or  mar- 
garine) at  the  union  workhouse  in  Louth ;  that  on 
the  following  Monday,  the  10th  Dec.  1894,  the 
batter  (or  margarine)  was  examined  by  the  work- 
house Tisitiug  committee,  and  lib.  of  it  was,  on 
the  same  day,  in  the  absence  of  the  defendant, 
divided  into  three  parts,  each  part  being  wrapped 
in  a  separate  paper.  One  pai-t  was  taken  by  the 
master  of  the  workhouse  to  the  appellant's  shop 
at  Louth,  and,  the  appellant  not  heing  there  at 
the  time,  the  master  left  it  with  a  letter,  of  which 
the  following  is  a  copy : 

Dec.  10,  1894. — At  a  meeting  of  the  house  oommittee 
of  the  Louth  Union  this  morning  the  butter  supplied  by 
yon  was  examined,  and  a  pound  of  it  cut  into  three  parts ; 
one  of  such  parts  will  be  sent  to  an  analyst,  one  will  be 
kept  by  the  guardians,  and  the  third  I  have  been 
instruoted  to  bring  to  you. — I  am.  Sir,  most  respeotfolly 
yours,  John  T.  Cbowson,  Master. 

The  butter  or  margarine  was  sold  by  retail 
otherwise  than  in  a  package  duly  branded  or 
durably  marked  in  the  manner  prescribed  by 
sect.  6  of  the  Margarine  Act  1887,  and  the  appef- 
tant  did  not  deliver  the  same  to  the  purchaser  in 
or  with  a  paper  wrapper  on  which  was  pidnted  in 
capital  letters,  not  less  than  a  qaarter  of  an  inch 
square,  "  Margarine."  It  was  also  proved  that 
by  the  directions  of  the  guardians  one  of  the 
sealed  samples  of  butter  (or  margarine)  was  sent 
by  post  (registered)  to  Dr.  Muter,  public  analyst 
for  the  administrative  county  of  the  Parts  of 
Lindsey,  and  a  certificate  from  him  was  produced 
in  which  he  stated  that  the  sample  of  butter 
received  from  the  guai-dians  of  the  Louth  Union 
for  analysis,  in  his  opinion,  contained  seventy-fire 
parts  of  butter  and  twenty-five  parts  of  margarine. 

Upon  the  above  facts  it  was  contended  tor  the 
appellant  before  the  justices,  that  the  justices, 
bemg  county  justices,  had  no  jurisdiction  to 
determine  the  case  on  the  ground  that  the  work- 
house of  the  Louth  Union  and  the  place  where  the 
goods  were  supplied  from  and  delivered  to  the 
purchasers,  and  the  place  where  the  defendant 
uved  and  carried  on  business,  were  situated  within 
the  borough  of  Louth,  and  that  the  proceedings 
should  have  been  taken  before  the  magistrates 
for  the  borough  of  Louth,  and  that  sect.  20  of  the 
Sale  of  Food  and  Drugs  Act  1875  applied. 

In  answer  to  this  the  respondent  contended 
tiiat  the  justices  had  jurisdiction  on  two  distinct 
grounds :  (1)  that  the  borough  of  Louth  being  one 
of  the  parishes  comprised  in  the  Louth  I&on, 
Kct  27  of  the  Poor  Law  Amendment  Act  1867 
(30  &  31  Vict.  c.  106),  applied  to  these  prooeed- 
mgs;  and  (2)  that,  as  no  separate  court  of  qaarter 
sessions  had  been  granted  to  the  borough  of 
Iioitth,  the  county  justices  hare  concorrent  juiis- 


or 
lor 


diction  (5  &  6  Will.  4,  c.  76,  s.  Ill,  repealed,  but 
re-enacted  in  sect.  154  of  the  Municipal  Corpora- 
tions Act  1882). 

It  wEiB  also  contended  for  the  appellant  that  the 
summons  had  not  been  legally  issued,  and  that  the 
Margarine  Act  1887  required  the  same  steps  to  be 
taken  as  were  required  in  proceedings  imder  the 
Sale  of  Food  and  Drugs  Acts  1875  and  1879,  and 
that  this  had  not  been  done,  as  the  alleged  offence 
was  committed  on  the  8th  Dec.  1894  and  the 
summons  issued  and  served  on  the  18th  Jan.,  and 
returnable  and  heard  on  the  23rd  Jan.  1895,  and 
therefore  more  than  twenty- eight  days  after  the 
purchase,  contrary  to  the  provisions  of  sect.  10  of 
the  Act  of  1879. 

In  answer  to  this  objection  it  was  contended 
for  the  respondent :  (1)  that  sect.  10  of  the  Sale  of 
Food  and  Drugs  Act  1879  (42  &  43  Vict.  c.  30) 
did  not  apply  to  proceedings  under  the  Margarine 
Act  1887;  (2)  that  butter  is  not  a  perishable 
article  within  the  meaning  of  the  Sale  of  Food 
and  Drugs  Acts;  and  (3)  that  the  butter  (i 
margarine)  in  question  was  not  purchased  f< 
"  test  purposes." 

It  was  also  contended  for  the  appellant  that  it 
was  necessary  to  the  proceedings-  that  there 
should  be  notification  forthwith,  as  required  by 
sect.  14  of  the  Sale  of  Food  and  Drugs  Act  1875 
(38  &  39  Vict.  c.  63),  and  also  that  there  ought  to 
have  been  an  offer  to  divide  the  article  in  the 
presence  of  the  defendant  or  his  agent  then  and 
there,  that  each  part  should  be  marked  and  sealed, 
and  that  the  letter  of  the  10th  Dec.  1894  was  not 
a  sufficient  notification  as  to  analysis. 

To  this  objection  it  was  contended  for  the 
respondent  (1)  that  sect.  14  did  not  apply  to  these 
proceedings,  inasmuch  as  the  butter  (or  margarine) 
was  not  purchased  "  with  the  intention  of  sub- 
mitting the  same  to  analysis." 

The  justices  were  of  opinion  (1)  that,  as  justices 
for  the  Parts  of  Lindsey  in  the  county  of  Lincoln, 
they  had  concuirent  jurisdiction  with  the  borough 
justices  in  the  borough  of  Louth  (such  borough 
not  having  a  separate  court  of  quarter  sessions), 
and  that  they  had  also  jurisdiction  under  sect. 
27  of  30  &  31  Vict.  c.  106 ;  (2)  that  the  Margarine 
Act  1887  does  not  require  the  same  steps  to  be 
taken  as  are  required  in  proceedings  under  the 
Sale  of  Food  and  Drugs  Acts  1875  and  1879 ; 
(3)  that  butter  is  not  "a  perishable  article" 
within  the  meaning  of  the  Sale  of  Food  and 
Drugs  Act ;  (4)  that  the  butter  (or  margarine) 
was  not  purchased  for  "test  purposes  ;  and 
(5)  that  sect.  14  of  the  Sale  of  Food  and  Drugs 
Act  1875  does  not  apply  to  these  proceedings  for 
the  reason  that  the  article  was  not  purchased  "  with 
the  intention  of  submitting  the  same  to  analysis." 

The  justices  convicted  the  appellant,  and  im- 
posed a  fine  of  5Z.,  and  a  sum  of  it.  15s.  6<2.  for  coats. 

The  questions  for  the  opinion  of  the  court  were : 
(1)'  Whether  the  justices  had  jurisdiction  to  hear 
and  determine  the  case ;  (2j  Whether  the  Mar- 
garine Act  1887  requires  the  same  steps  to  be 
taken  as  are  required  in  proceedings  under  the 
Sale  of  Food  and  Drugs  Acts  1875  and  1879; 
(3)  Whether  sect.  14  of  the  Sale  of  Food  and. 
Drugs  Act  1875  is  applicable,  the  article  not 
having  been  purchased  with  the  intention  of  sab- 
mitting  the  same  to  analysis. 

Bonaey  for  the  appellant. 
Stanger,  Q.C.  for  tiie  respondent. 
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The  argaments  appear  sufficiently  from  the 
contentione  before  the  jnstices  and  from  the 
judgment. 

In  addition  to  the  cases  referred  to  in  the  judg- 
ment, the  following  were  cited : 

Boueh  y.  Rail,  44  L.  T.  Bep.  183  ;  6  Q.  B.  Dir.  17 ; 
Smart  v.  WaUi,  71  L.  T.  :(tep.  768 ;  (1895)  1  Q.  B. 

219; 
Bamts  T.  Chipp,  38  L.  T.  Bep.  570 ;  3  Ex.  Div. 

176; 
EarrU  v.  Williama,  6  Times  L.  Rep.  47. 

Cur.  adv.  wdt. 

Dee.  7.  —  The'  judgment  of  the  Court  (Lord 
Bnsaell,  O.J.,'  Pollock,  B.,  and  Wright,  J.)  was 
read  by 

Lord  Russell,  C.J.  —  [His  Lordship,  ha-ring 
stated  the  facts  as  already  set  out,  proceeded :] 
The  first  point  raised  by  the  appellant  was  that 
the  justices,  being  county  justices,  had  no  juris- 
diction to  hear  and  determine  the  case,  on  the 
ground  that,  under  sect.  20  of  the  Food  and 
Drugs  Act  1875,  the  proceedings  should  have 
been  commenced  befora  the  magistrates  for  the 
borough  of  Louth,  in  which  was  situate  the  work- 
house "  where  the  ai-ticle  sold  was  actually  deli- 
vered to  the  pui'^haser."  The  section  runs  thus : 
"  When  the  analyst,  ha-ving  analysed  any  article, 
shall  have  given  his  certificate  of  the  result,  from 
whidh  it  may  appear  that  an  offence  against 
some  one  of  the  provisions  of  this  Act  has  been 
committed,  the  person  causing  the  analysis  to 
be  made  may  take  proceedings  for  the  recovery 
of  the  penalty  herein  imposed  for  such  offence 
before  any  justices  in  petty  sessions  assembled 
haying  jurisdiction  in  the  place  where  the  article 
or  drug  sold  was  actually  delivered  to  the  pur- 
chaser, in  a  summary  manner."  It  should  first  of 
all  be  noticed  that,  the  section  merely  says  "  may 
take  proceedings,"  but,  further,  I  think  that  under 
sect.  27  of  30  &  31  Vict.  c.  106,  and  sect.  Ill  of 
5  &  6  Will.  4,  c.  76  (repealed,  but  in  substance 
re-enacted  in  sect.  154  of  the  Municipal  Corpoi'a- 
tions  Act  1882,(45  &  46  Vict.  c.  50),  the  justices 
clearly  had  jurisdiction.  The  second  point  raised 
by  the  appellant  wae,  that  margarine  was  a 
perishable  axticle  -within  the  meaning  of  sect.  10 
of  the  Food  and  Drugs  Act  Amendment  Act  1879, 
and  that  under  that  section  the  summons  should 
have  been  served  -within  twenty-eight  days  from 
the  time  of  the  purchase  for  test  purposes.  The 
magistrates,  however,  found  as  facts  that  mar- 
garme  is  not  a  perishable  article  and  that  the 
purchase  was  not  made  for  test  purposes.  We 
cannot  set  aside  these  findings,  as  there  is  no 
evidence  before  us  on  jrhich  we  could  say  they 
were  wrong.  It  follows  that  the  summons  need 
not  have  been  served  within  twenty-eight  days 
under  sect.  10<  and  no  contention  was  made  before 
the  magistrates  that  it  was  not  served  -within  a 
reasonable  time.  It  is,  moreover,  at  least  do-abtf  ul 
whether  sect.  10  of  the  Act  of  1879  applies  to 
proceedings  under  the  Margarine  Act.  I  now 
come  to  the  substantial  question  raised  by  the 
appellant — viz.,  whether  compliance  -with  sect.  14 
Of  the  Food  and  Drugs  Act  1875  (38  &  39  Vict. 
c.  63)  is  necessary  as  a  condition  precedent  to  a 
prosecution  under  the  Act.  Proceedings  under 
the  Margarine  Act  1887  are  bv  sect.  12  of  that 
Act  to  oe  the  same  as  prescribed  by  sects.  12  to 
28  indnsive  of  the  Food  and  Drugs  Act  1875. 
Sect  14  of  the  latter  Act  is  as  follows:  "The 


person  ^urdiaaii^  any  article  with  the  intentioa 
of  submitting  the  same  to  analysis  shall,  after  the 
purchase  shall  have  been  completed,  forthwith 
notify  to  the  seller,  or  his  agent  selling  the. 
article,  his  intention  to  have  the  same  analysed 
by  the  public  analyst,  and  shall  offer  to  divide 
the  article  into  three  parts,  to  be  then  and  there 
separated,  and  each  part  to  be  marked  and  sealed 
or  fastened  up  in  such  manner  as  its  nature 
will  permit,  and  shall,  if  required  to  do  so^proceed 
accordingly,  and  shall  deuver  one  of  the  parte 
to  the  seller  or  his  agent."  Now,  it  is  clear  that 
if  that  section  is  applicable  to  this  case  its  pro- 
-visions  were  not  complied  with,  and  -the  con-viction 
by  the  magistrates  is  -wrong.  But  is  it  so  appli- 
cable ?  I  think  not,  for  the  margarine  in  ques- 
tion was  not  purchased  by  the  guardians  "  -with 
the  intention  of  submitting  the  same  to  analysis." 
It  was  delivered  to  them,  as  the  case  states,  under 
a  contract  for  the  regular  supply  to  them  of  good 
fresh  butter.  But  the  appellant's  contention  is, 
that  a  prosecution  for  an  offence  against  the  Act 
can  only  be  maintained  where  a  sample  has  been 
purchased  whether  by  an  officer  under  the  Act  or 
by  a  private  individual  -with  a  view  of  submitting 
the  same  to  analysis.  With  this  contention 
1  do  not  agree,  though  it  must  be  confessed  the 
question  is  by  no  means  free  from  the  difficulty 
which  constantly  arises  in  construing  many  Acts 
of  Parliament — namely,  the  difficulty  of  reconcil- 
ing several  different  and  loosely-dra-wn  sections. 
I  cannot  think,  having  regard  to  the  scope  of  the 
Margarine  Act  and  to  the  Food  and  Drugs  Act 
and  to  the  offences  set  out  in  sect.  6  of  the  latter 
and  sects.  6  and  7  of  the  former  Act,  that  it  -was 
the  intention  of  the  Legislature  that  a  prosecution 
should  be  confined  within  such  narrow  limits  as 
those  contended  for.  For  example,  by  sect.  7  of 
the  Margarine  Act,  "  every  person  dealing  -with, 
selling,  or  exposing,  or  offering  for  sale,  or  ha-ring 
in  his  possession  for  the  purpose  of  sale  any 
quantity  of  margarine  contrary  to  the  provisions 
of  the  Act  shall  be  liable  to  conviction  for  an 
offence  against  the  Act."  Gould  anything  be 
wider  than  thisP  And  yet  can  it  in  reason  be 
said  to  be  necessary  that,  for  the  purposes  of  a 
prosecution  for  "  exposing,  or  offering  for  sale,  or 
for  having  in  his  possession  for  the  purpose  of 
sale,"  a  sample  shall  have  been  purchased  for  the 
purpose  of  analysis  and  analysed  as  described  in 
the  Act  (sect.  14)  ?  The  Act  does  not  limit  the 
initiation  of  a  prosecution  to  the  ptirchase  of  a 
sample  with  a  view  to  analysis;  and,  ha-ving 
regai-d  to  the  offences  the  Margarine  Act  was 
aimed  at  and  to  its  preamble,!  cannot  think 
it  was  80  intended.  The  chief  difficulty  is  raised 
by  sects.  20  and  21  of  the  Food  and  Drugs  Act 
1875,  which,  dealing  generally  -with  proceedings 
under  the  Act,  certainly  at  first  sight  seem  to 
imply  that  the  formalities  prescribed  by  sect.  14 
have  taken  place.  It  seems  to  me,  ho-wever,  that 
the  effect  of  sect.  21  is  merely  -to  make  the  pro- 
duction of  a  certificate  of  an  analyst  under 
sect.  14  of  itself  sufficient  e-vidence  of  the  facts 
therein  stated.  There  is  nothing  in  the  Act  to 
prevent  the  proof  of  an  offence  by  other  satis- 
factory evidence,  nor  is  it  necessary  that  the 
purchaser  should  obtain  the  certificate  of  the 
"  public  analyst "  except  where  he  purchases 
"with  an  intention"  of  submitting  to  analysis. 
Sect.  12  merely  gives  him  the  right  on  certain, 
payments  to  claim  an  analysis  from  the  public. 
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analjBt.  FinallT,  it  may  be  pointed  ont  that 
by  aect  28  of  the  Food  and  Drags  Act  1875, 
nothing  in  the  Act  is  to  "  take  away  any  other 
xemedy  against  an  offender  nnder  this  Act."  On 
this  part  of  the  case  two  decisions  were  cited  to 
us— one,  Farsons  r.  Birmingham  Dairy  Company 
(9  Q.  B.  Div.  172),  in  which  Field  and  Cave, 
JJ.,  not  expressly,  but  inferentially,  decided  that 
sect.  14  applies  to  every  purchaser,  whether 
porchasing  with  the  intoation  of  obtaining  an 
analysis  or  not;  the  other,  Chiardiana  of 
Eunttkitten  v.  HiUiard  (14  L.  Rep.  Jr.,  214), 
in  which  Dowse,  B.  and  Andrews,  J.  expressly 
dissented  from  that  decision.  I  wish  to 
say  that  I  agree  with  the  reasoning  of  the 
learned  judges  in  the  Irish  case,  and  I  entirely 
adopt  the  view  of  the  Act  expressed  by  them.  It 
seems  to  me  that  to  adopt  the  contention  of  the 
appellant  in  this  case  would  be  to  largely  restrict 
the  operation  of  a  salutary  Act,  and  to  exclude 
that  class  of  cases  of  which  the  present  is  an 
example,  where  there  is  a  contract  for  the  deliver, 
ing  of  provisions  within  the  Act,  which  may 
extend  over  a  considerable  period  of  time,  and 
also  the  dass  of  cases  in  which  provisions  are 
purchased  from  time  to  time  in  small  bulk  with- 
out any  suspicion  at  the  time  of  purchase  of  any 
deceit  being  practised  by  the  seller.  I  cannot 
think  this  is  the  true  construction  of  the  Act. 
The  appeal  will,  therefore,  be   dismissed,  with 

^"^^  Appeal  dismissed. 

Solicitor  for  the  appellant,  E.  H.  Wylee,  for 
John  Barker,  Grimsby. 

Solicitoi-3  for  the  respondent,  Kime  and  Mam- 
mond,  for  Porter  Wilson,  Lonth. 


QUEEN'S  BENCH  DITISION,  IN  BANK- 
RUPTCY. 
Thursday,  Dec.  19,  1895. 
(Before  Williams  and  Kennedy,  JJ.) 
Be  DcKNPORD  ;  Ex  parte  Dubnfobd.  (a.) 
BanJeruptey — Discharge — Terms  of  order    recon- 
sidered—Bankruptcy Act  1883  (46  *  47  Viet.  c. 
52),  ..  104. 
A  debtor,  against  whom  an  order  had  been  made  as 
a  condition  of  his  discharge  that  he  shouldJUe  an 
annual  statement  of  aciounts  and  set   aside  all 
income  over  200i.  a  year  for  his  creditors,  had 
endeavoured  to  obey  the  order,  bttt  had  at  the  end 
of  ten  years  been  unable    to  produce  anything 
substantial  for  his  creditors,  and  now  applied 
for  an  unconditional  discharge. 
Meld,  that  the  discharge  ought  to  be  granted  un- 
conditionally subject  to  payment  over  of  a  small 
turn  which  was  due  under  the  existing  order,  as 
not  only  had  the  debtor  earned  his  discharge  free 
from  conditions,  6uf  the    interests  of  tlie  State 
demanded  it. 
This  was  an  appeal  from  the  decision  of  the 
judge  of  the  Halifax  County  Court.    The  debtor 
nad  formerly  carried  on  business  as  a  solicitor  in 
Halifax,  and  in  the  year  1885  he  was  adjudicated 
Wkmpt  with,  liabilities    amounting    to  20002., 
the  only  creditors  being  the  bankrupt's  partner 
sod  his  Xjondon  agent.    The  official  receiver  had 
^ported  under  sect.  8  of  the  Bankruptcy  Act  1890, 
(a.)  that  the  bankrupt  had  omitted  to  keep  such 

(A  BtpoRed  bT  Wai-tib  B.  Vatib,  Emu.,  B*rrlater-«t-L«w. 


books  of  account  as  are  usual  and  proper  in  th& 
business  carried  on  by  him,  and  as  sufficiently 
disclose  his  business  transactions  and  financiiu 
position  within  the  three  years  immediately  pre- 
ceding his  bankruptcy;  (b.)  that  the  bankrupt  had 
brou^t  on  his  bankruptcy  by  rash  and  hazardous 
speculations ;  (c.)  that  the  bankrupt  had  on  a 
previous  occasion  made  an  arrangement  with  his 
creditors.  On  the  31st  March  1886  the  court 
granted  the  bankrupt  his  discharge  upon  the 
terms  that  he  should  file  a  proper  statement 
of  his  accounte  every  year,  and  should  pay  over  to 
the  trustee  in  bankrnptoy  the  whole  of  nis  income 
exceeding  2002.  a  year.  The  accounts  had  been 
duly  filed,  and  the  bankrupt  had  done  all  in  his 
power  to  obey  the  order,  but  no  substantial 
surplus  had  been  shown  until  the  present  year. 
The  bankrupt  had  now  obtained  the  post  of 
managing  clerk  to  a  firm  of  solicitors  at  a  salary 
of  3002.  a  year,  rising  to  4002,  a  year. 

The  official  receiver  Applied  to  the  County 
Court  for  the  payment  to  him  of  the  sum  of  171., 
being  the  amount  due  from  the  bankrupt  under 
the  above  order  down  to  the  31st  March  1894. 
The  Court  made  the  order,  and  the  bankittpt 
appealed. 

Muir  Mackenzie  for  the  appellant. — The  bank- 
rupt ^£  been  sufficiently  punished  already; 
for  tezr  years  he  has  borne  the  burden  of  tins 
order,  and  has  done  practically  what  he  was 
told,  and  has  worked  hard  to  retrieve  his  position. 
The  policy  of  the  law  is  not  to  punish  indi- 
viduals, but  to  benefit  creditors.  He  is  quite 
imable  to  pay  this  sum  any  more,  as  he  has  a 
wife  and  children,  and  has  had  to  keep  up  a 
certain  appearance. 

H.  Sutton  for  the  official  receiver. — ^I  am  leady 
to  submit  to  any  order  the  court  may  think  fit 
to  make. 

Cancellor,  for  a  creditor. — The  order  ought  to  be 
supported.  The  intereste  of  the  creditors  ought 
first  to  be  considered.    He  referred  to 

B«  Tobias,  64  L.  T.  Bep.  115 ;  (1891)  1 Q.  B.  463 ; 
Be  BuUen,  5  M.  B.  B.  248,  C.  A. 

Mackenzie,  in  reply,  cited 
Be  Jnman,  6  L.  T.  Bep.  665. 

Williams,  J. — Ten  years  ago  the  debtor  was 
subjected  to  this  order,  and  since  then  he  has  been 
endeavouring  to  earn  his  living  and  to  recover  his 
position.  Ue  is  entitled  to  our  sympathy,  as  his 
conduct  has  been  very  creditable,  bu*.  notwith- 
standing his  efEorto  he  has  been  unable  to  earn 
anything  substantial  over  the  2002.  a  year.  It  is 
not  to  me  interest  of  the  State  that  a  citizen 
should  remain  under  a  burden  such  as  this.  So 
far  as  the  debtor  is  concerned  there  is  no  reason 
why  this  penal  ordei*  should  remain ;  but  creditors 
have  to  oe  considered,  and  they  must  not,  of 
course,  be  deprived  of  any  substantial  dividend  that 
might  come  to  them.  But,  though  the  debtor's 
position  has  improved,  I  still  think  that  if  we 
were  to  make  any  alteration  in  the  amount  which 
has  been  fixed,  wen  any  surplus  that  the  bank- 
rupt would  be  likely  to  earn  would  be  too  small 
to.  De  of  material  advantage  to  the  creditors.  I 
am  therefore  of  opinion  that  we  should  be  acting 
in  their  best  interests  in  shaking  an  order  whicn 
the  interests  of  the  State  demand,  and  the  bank- 
rupt has  earned,  and  in  granting  to  this  man  an 
unconditional  discharge,  subject  to  the  payment 
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of  tlie  Bum  of  172.  within  three  months,  and  the 
costs  of  this  applioation. 

Kennedy,  J. — I  agree. 

Unconditional  discharge  granted. 

Solicitor  for  the  appellant,  Dumford. 

Solicitors  for  the   respondent.  Eashoood  and 
Chamvemowne. 

Solicitor  for  the  official  receiver.  The  Solicitor 
to  the  Board  of  Trade. 


CBOWV    CASES    BESEBVED. 


Saturday,  Nov.  23,  1895. 

(Before  Lord  Bussell,  C.  J.,  Mathew,  Williams, 

Wbioht,  and  Bruce,  JJ.) 

Beg.  v.  Jones  and  another,  (a) 

Criminal  law — Practice  —  Indictment  —  Act  of 
indeeeTicy  between  two  male  persons  —  One 
person  charged  alone  with  commxtting  act  with 
another — Procuring  commission  of  act  of  inde- 
cency— Maie  person  charged  with  procuring 
commission  of  act  with  himself  by  another — 
Criminal  Law  Amendment  Act  1885  (48  <&  49 
Viet.  e.  69).  ».  11. 

It  is  not  necessary  in  order  to  convict  a  m.ale 
person  under  sect.  11  of  the  Crimincfl  Law 
Amendment,  Act  1885,  of  an  act  of  gross  inde- 
cency with  another  m,ale  person,  that  such  other 
■male  person  should  also  be  charged  with  and 
convicted  of  stich  act  of  indecency. 

It  is  an  indictable  offence  under  sect.  11  for  one 
male  person  to  procure  the  commission  by  a 
second  viale  person  of  an  act  of  gross  indecency 
with  himself  the  first  mentiotied  of  such  persons. 

Gabb  stated  for  the  opimon  of  the  Gonrt  by- 
Wills,  J.,  as  follows  : — 
Bobert  Jones  and   Harry   Lewis  Bowerbank 

were  tried  before  me,  at  Exeter,  on  the  13th  Nov. 

1895,  on  an  indictment  containing  the  following 

connts: 

1.  That  Bobert  Jones,  on  the  6th  Sept.  1895,  with 
force  and  arms  at  the  parish  of  Littleham-oam-Eimoiith, 
in  the  oonnty  of  Devon,  bein^r  a  male  person,  nnlawfnlly 
did  oommit  an  act  of  gross  iadeoency  with  another  male 
person  to  wit,  Harry  Lewis  Bowerbank,  against  the  form 
of  the  statute  in  i  uoh  case  made  and  provided. 

2.  That  the  said  Hany  Lewis  Bowerbank,  on  the  same 
day  and  in  the  year  aforesaid,  in  the  oonnty  aforesaid, 
with  force  and  arms  at  the  parish  aforesaid,  in  the 
oonnty  aforesaid,  being  a  male  person,  unlawfully  did 
oommit  an  act  of  gross  indecency  with  another  male 
person  to  wit,  the  said  Bobert  Jones,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  Crown  and 
dignity. 

3.  That  the  said  Bobert  Jones,  on  the  same  day  in  the 
year  aforesaid,  at  the  parish  aforesaid,  in  the  connty 
aforesaid,  being  a  mole  person,  unlawfully  did  procure 
the  commission  by  a  male  person  to  wit,  the  said  Harry 
Lewis  Bowerbank,  of  an  act  of  gross  indecency  with 
another  male  person  to  wit,  with  him  the  said  Bobert 
Jones,  against  the  form  of  the  statute  in  such  case  made 
and  provided. 

Mr.  Howland  Boberts,  the  counsel  for  the  prose- 
cution, offered  no  evidence  against  Bowerbank, 
and  a  verdict  of  not  gnilty  was  returned  in  respect 
of  the  second  count.  The  trial  against  Jones 
then  proceeded.    Bowerbank  was  c^ed  as  a  wit- 

(a)  Baported  by  B.  OCHsmraBAX  Qua,  Eki.,  Barrliter-at-Lav. 


ness,  and  a  general  verdict  of  guilty  was  retomed 
against  Jones,  who  was  sentenced  to  nine  months 
imprisonment  with  hard  labour,  which  he  is  now 
undergoing. 

Mr.  Foote,  of  counsel  for  the  prisoner,  took,  at 
the  close  of  the  case  for  the  prosecution,  the 
following  objections : 

1.  That  the  prisoners  being  charged  and  tried  on  the 
same  indictment  the  jury  could  not,  having  acquitted 
Bowerkank  on  the  second  count,  convict  Jones  on  either 
the  first  or  third  Count,  the  offences  charged  being  joint, 
and  requiring  the  participation  of  both  prisoners  in  the 
act. 

2.  That  the  third  count  was  bad,  and  should  have  been 
quashed  or  withdrawn  from  the  jury,  on  the  ground  that 
it  is  not  made  by  the  act  an  indictable  offence  for  one 
male  person  to  procure  the  commission  by  a  second  male 
person  of  an  act  of  indecency  with  himself  the  first  of 
such  male  prisoners. 

I  was  of  opinion  with  regard  to  the  first  objec- 
tion that  the  offence  charged  was  not  a  joint  one, 
and  that  it  was  quite  possible  in  respect  of  such 
an  indictment  to  have  evidence  which  would 
establish  the  case  against  one  defendant  and  not 
against  the  other,  though  the  act  constituting  the 
crime  might  involve  the  participation  of  both. 

As  to  the  second  objection  I  expressed  no 
opinion,  but  reserved  both  points. 

Judgment  has  been  entered  upon  each  connt. 
As  there  were  no  merits  in  the  objections,  and 
the  case  was  clearly  established,  I  did  not  respite 
judgment.  • 

The  question  for  the  Gourt  is  whether  the  con- 
viction is  to  stand  upon  either  the  first  or  third 
count.    • 

Sect.  11  of  the  Griminal  Law  Amendment  Act 
1885  enacts  as  follows ; 

Any  male  person  who,  in  public  or  private,  Commits  or 
is  party  to  the  commission  of,  or  procures  or  attempts  to 
procure  the  commission  by  any  mole  person  of  any  aot 
of  gross  indecency  with  another  male  person  shaJl  be 
guilty  of  a  misdemeanour,  and  being  convicted  thereof 
shall  be  liable  at  the  discretion  of  the  court  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour. 

No  one  appeared  in  support  of,  or  against  tb« 
conviction. 

Lord  Bussell,  G.J. — Two  questions  appear  to 
be  made  in  this  case.  The  first  is  raised  upon 
the  first  count  of  the  indictment,  while  the  second 
question  is  raised  upon  the  third  count.  The  first 
connt  charges  that  Bobert  Jones  in  connection 
with  whom  this  case  is  stated  on  the  6th  Sept. 
1895,  being  a  male  person,  unlawfully  did  commit 
an  act  of  gross  indecency  with  another  male 
person  to  wit,  Harry  Lewis  Bowerbank.  The 
objection  taken  by  the  learned  counsel  at  the  trial 
was  that  the  two  prisonei's  being  ciiarged  and 
tried  upon  the  same  indictment,  and  Bowerbank, 
with  whom  the  offence  was  alleged  to  have  been 
committed  having  been  acquitted,  the  prisoner 
Jones  could  not  be  convicted  of  an  oifence  witii 
Bowerbank.  It  does  not  appear,  however,  on  the 
face  of  this  indictment  that  the  transaction  or 
offence  charged  against  Bowerbank  in  the  second 
count  of  the  indictment  is  the  same  as  that 
alleged  in  the  first  count.  The  point  is  therefore 
reduced  to  this,  that  we  are  asked  the  question ; 
Gan  a  male  person  be  charged  of  a  gross  act  of 
indecency  with  another  male  person  without  that 
other  person  being  charged  in  respect  of  snoh  act 
as  well  P    There  is  reaBy  nothing  in  the  point. 
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and  it  seems  to  me  that  he  can.  The  second  point 
is  raised  on  the  thii-d  count,  which  charges  that 
Jones  did  procure  the  commission  with  himself  of 
a  KTOSS  act  of  indecency  by  another  male  person, 
and  the  point  is  that  upon  a  proper  construction 
of  the  11th  section  of  the  Criminal  Law  Amend- 
ment Act  1886,  the  procuration  must  be  of  the 
commission  of  an  act  by  someone  else,  with  some- 
one other  than  the  person  charged.  That  does 
not  seem  to  be  the  right  construction  of  the 
section  at  all  however.  The  section  enacts  that 
any  male  person  who  procures  the  commission  by 
any  male  person  of  any  act  of  gross  indecency  with 
another  male  person,  shall  be  guilty  of  a  mis- 
demeanour. Why  should  not  the  man  charged 
with  the  offence  himself  be  that  other  male  person  ? 
The  language  of  the  section  is  equivalent  to 
■■  saying.  "  witn  the  party  charged,  or  some  other 
person."  There  is  no  substance  in  either  of  the 
points  raised  by  the  case,  and  the  conviction  must 
therefore  stand. 
Mathbw,  Williams,  WBiOHT,and  Bruce,  JJ., 
Conviction  affirmed. 


Saturday,  Nov.  23, 1895. 

(Before  Lord  Busseli.,C.J.,  Mathbw,  Williams, 
Wright,  and  Bruce,  JJ.) 

Beo.  v.  Gaunt,  (a) 

CrimiTial  late — Common  assault — Jurisdiction  of 
jiutice$  to  commit  for  trial — Proceedings  not 
authoriied  by  party  aggrieved — Jurisdiction  of 
grand  jury  to  find  true  bill — 24  <£•  25  Vict, 
c.  100,  «.  46. 

An  indictment  for  a  common  assault  may  be  pre- 
ferred by  a  person  other  than  the  person  aggrieved 
or  someone  on  his  behalf. 

Where  proceedings  had  been  instituted  before  jus- 
tices in  respect  of  a  common  assault  without  the 
authornty  of  the  person  aetaulted,  and  the  justices 
committed  the  defendant  in  such  proceedings  for 
trial  under  24  &  25  Viet.  e.  100,  s.  46,  and  a  trtte 
bill  was  found  py  the  grand  jury  : 

Held,  that  the  grand  jury  had  acted  tdthin  its 

'  jurisdiction  in  finding  a  true  bill,  and  that  the 
defendant  had  been  rightly  put  upon  his  trial 
pursuant  to  such  finding. 

Cass  stated  for  the  opinion  of  the  court  by  the 
Deputy-Chairman  of  the  Huntingdon  Quarter 
Seasions  as  follows : — 

At  the  General  Quarter  Sessions  of  the  Peace 
in  and  for  the  connty  of  Huntingdon  held  at 
Huntingdon  on  the  15th  Oct.  1895,  Thomas  Gaunt 
was  tried  and  convicted  upon  an  indictment  of 
which  the  following  is  a  copy : 

Connty  of  Huntingdon  (to  wit). — The  jurors  for  onr 
Lady  the  Qaeen,  npon  their  oath,  present  that  Thomas 
Oannt,  on  the  sixteenth  day  of  August,  in  the  year  of 
our  Lord  one  fhonsand  eight  hundred  and  ninety-five,  in 
and  npon  one  Victor  Orantley  did  malce  an  assault,  and 
him,  the  said  Victor  Orantley,  did  then  beat,  wound,  and 
ill-treat,  and  other  wrongs  to  the  said  Victor  Orantley 
then  did  to  the  great  damage  of  the  said  Victor  Orantley, 
against  the  peaoe  of  oar  Sovereifpi  Lady  the  Queen,  her 
Crown  and  dignity. 

On  the  prisoner  being  asked  to  plead  he  declined 
to  do  so  on  the  advice  of  his  counsel,  who  moved 

(a)  Baported  by  B.  Odnkikoham  QLim,  Eaq.,  Earrlster-at-Law. 
Vol.  LXXm.,  1888. 


to  quash  the  indictment,  and  contended  that  the 
court  had  no  jurisdiction  to  try  the  indictment 
upon  the  gi-ound  that  the  proceedings  before  the 
justices  in  petty  sessions  had  not  been  taken  by 
or  on  behalf  of  Victor  Grantley,  or  by  his  autho- 
rity, and  that  an  indictment  for  a  common  assault 
could  only  be  preferred  by  the  person  agg^ered, 
or  by  someone  on  his  behalf. 

It  appeared  that  on  the  19th  Aug.  the  prosecutor, 
from  information  that  an  assault  had  been  com- 
mitted npon  Victor  Grantley,  .caused  Tictor 
Grantley  to  be  medically  examined.  The  follow, 
ing  is  a  copy  of  the  medical  cei'tificate : 

I  hereby  certify  that  I  have  this  day,  in  company  with 
Sergeant  Oriffin,  examined  an  idiot  yonth  at  the  residence 
of  Mr.  Thomas  Oannt.  I  find  the  youth  well  nourished, 
clean  and  free  from  bruises  or  excoriations  on  the  limbs 
and  trunk.  He  has,  however,  a  couple  of  black  eyes, 
the  bruisos  evidently  having  been  inflicted  three  or  four 
days  ago,  and  which  he  aooonnts  for  by  a  fall  out  of  his 
carriage.  This  story  is  quite  consistent  with  the  ap- 
pearance and  situation  of  the  braises. — 1>.  McBitchib, 
M.B.— Aug.  19,  1895. 

On  the  21st  Aug,  1895  the  following  information 
was  laid  by  James  Griffin,  a  police-sergeant  of  the 
county  of  Huntingdon : 

Borough  of  Huntingdon  (to  wit). — The  information  o( 
James  Oriffin  of  Huntingdon,  in  the  county  of  Huntingdon, 
sergeant  of  police,  by  and  on  behalf  of  Victor  Orantley, 
takenthi8  21st  day  of  August  1895,bef ore  the nndersigned, 
one  of  Her  Majesty's  justices  of  the  peaoe,  acting  at  Hunt- 
ingdon, in  and  for  the  said  borough,  who  saith  that  one 
Thomas  Oaunt,  of  the  parish  of  Saint  Mary,  in  the  said 
borough,  on  the  16th  day  of  August  instant,  at  the  parish 
aforesaid,  did  unlawfully  assault  and  beat  one  Victor 
Orantley,  of  the  said  parish,  contrary  to  the  estate  in 
such  case  made  and  provided.  —  Taken  before  me 
(Signed)  Geobob  Thackbat. — (Signed)  Jakkb  Obiffin. 

Upon  this  information  a  snmmons  was  issued 
under  24  &  25  Vict.  c.  100,  s.  42,  and  duly  served 
on  the  defendant. 

At  the  hearing  of  the  information  on  the  29  th 
Aug.  the  defendant  appeared,  and,  after  hearing 
the  evidence  both  on  the  part  of  the  informant 
and  of  the  defendant,  the  said  Victor  Grantley 
being  called  on  behalf  of  the  defendant,  the 
justices  committed  the  defendant  for. trial  under 
the  46th  section  of  24  &  25  Vict.  c.  100,  on  the 
ground  that  the  assault  was  a  fit  subject  for  a 
pi-osecution  by  indictment. 

On  behalf  of  the  defendant  it  was  contended 
that,  OS  Victor  Grantley  was  over  the  age  of 
fourteen  years,  which  was  proved,  and  had  not 
authorised  the  said  James  Griffin  to  institute 
proceedings  before  the  justices  on  his  behalf,  that 
the  justices  had  no  jurisdiction  whatever  either 
to  convict  or  to  send  for  trial,  and  that  the  bill  of 
indictment  found  by  the  grand  jury  ought  to  ba 
quashed,  and  counsel  quoted  the  case  of  Nicholson 
v.  Booth  (57  L.  J.  43,  M.  C.). 

It  appeared  at  petty  sessions,  and  also  during 
the  trial  that,  Victor  Grantley  was  not  an  idiot  or 
a  person  of  defective  mind,  but  was  paralysed  in 
the  lower  part  of  his  body,  and  was  also  subject  to 
epileptic  fits ;  but  he  was  called  and  examined  as 
a  witness  on  behalf  of  the  defendant.  I  declined 
to  quash  the  indictment,  being  of  opinion  that,  as 
the  indictment  had  been  found  by  the  grand  jury, 
it  was  the  duty  of  the  court  to  proceed  with  the 
trial.  A  plea  of  not  guilty  was  entered,  and  tlie 
defendant  was  convicted. 

I  desire  the  opinion  of  the  court  as  to  whether 
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the  objection  taken  by  the  defendant's  conneel 
was  Taud ;  if  so,  the  conviction  is  to  b6  set  aside, 
otherwise  to  stand. 

By  sect.  42  of  24  &  25  Yict.  c.  ICO,  it  is  enacted 
that. 

Where  any  person  shall  nnlawfnlly  assault  or  beat 
any  other  person,  two  jnstices  of  the  peaoe,  upon  com- 
plaint by  or  on  behalf  of  the  party  aggtieved,  may 
hear  and  determine  such  offence. 

Sect.  46  enacts : 

Provided,  that  in  case  the  jnstioes  shall  find  the 
assault  or  battery  complained  of  to  have  been  aooom- 
panied  by  any  attempt  to  oommit  felony,  or  shall  be 
of  opinion  that  the  same  is  for  any  other  oironmstance 
a  fit  subject  for  a  prosecution  by  indictment,  they  shall 
abstain  from  any  adjudication  thereupon,  and  shall  deal 
with  the  case  in  all  respects  in  the  some  manner  as  if 
they  had  no  authority  finally  to  hear  and  determine  the 


/.  W.  Cooper,  on  behalf  of  the  defendant,  sub- 
mitted that  it  was  only  upon  the  information  of  the 
party  ag(^eved  or  someone  actins  on  his  behalf, 
that  the  magistrates  could  act  under  24  &  25  Yiot. 
c.  100,  8.  46,  and  that  no  such  information  having 
been  laid  in  the  present  case,  the  magistrates  wei^e 
wrong  in  committing  for  trial.  That  the  com- 
mittal for  trial  was  therefore  bad,  and  all  subse- 
quent proceedings  were  also  bad,  being  founded 
upon  the  committal  by  the  magistrates. 

No  one  appeared  in  support  of  the  conviction. 

Lord  BUSSELL,  O.J. — ^This  is  an  application  to 
quash  an  indictment  which  has  been  regularly 
found  by  the  grand  jury  attending  the  Quarter 
Sessions  of  Huntingdonshire.  As  far  as  I  have 
been  able  to  follow  the  argument  it  is  of  this 
nature :  It  is  said  that  this  is  a  case  in  which  a 
charge  of  assault  is  preferred ;  and  that  therefore 
the  charge  must  be  preferred  by  or  on  behalf  of 
the  person  aggrieved  under  24  &  25  Vict.  c.  100, 
B.  42 ;  that  the  charge  in  this  case  was  not  in 
fact  preferred  by  or  on  behalf  of  the  party 
aggrieved,  and  therefore  the  magisti-ates  were 
wrong  in  sending  the  defendant  for  trial.  Now, 
even  if  that  were  so,  a  true  bill  of  indictment  has 
been  found  bj  the  grand  jury  upon  evidence 
which  was  satisfactory  to  them  ;  and  the  offence 
not  being  an  offence  within  the  Vexatious  In- 
dictments Act,  what  took  place  before  the  magis- 
trates may  be  left  entirely  out  of  the  question. 
The_  case  which  was  cited  before  the  quarter 
sessions  is  no  authority  upon  the  present  case ; 
and  on  the  short  grounds  1  have  stated  it  seems 
to  me  the  conviction  must  stand. 

Ma-thew,  Williams,  WBioHT,and  Beuce,  JJ., 
Conviction  affirmed. 

Solicitors  for  the  defendant,  Hunnybun  and 
Son,  of  Huntingdon. 


^uptm  Cmtrt  oi  |ttbicatare. 


COURT   OF    APPEAL. 

Dee.  16  and  17, 1895. 

(Before  Lindlet,  Smith,  and  Riobt,  L.JJ.) 

Re  The  Eabl  of  Stbaffobd  and  ALapleb.  (a) 

APPEAL  FROM  THE  CHANCEBY    DIVISION. 
Settled    land  —  Sale    by    litnited    owner  —  Im- 
provement rentcharge — Release  of  renteharge— 
Exoneration  of  part  of  eettled  land — Consent  of 
incumbrancers  —  Power    of   tenant  for    life  — 
Improvement  of  Land  Act  1864  (27  *  28   Viet. 
c.  114),  ss.  15,  68,  69 ;  Settled  Land  Act  1882 
(45  <e  46  Vict.  e.  38),  »«.  6,  30. 
The  tenant  for  life    of  settled  land,  which   vxu 
subject  to  an  improvement  rentcharge,  created 
under  the    Improvement    of  Land   Act    1864, 
agreed   to    sell,    under    the    poioers    eot^erred 
upon  him  by  the    Settled   Land   Act  1882,  a 
portion  of  the  settled  land  free  from  ineum- 
6rances.     The  vendor  and  the  incumbrancers 
undertook  to  execute  a  deed  of  exoneration  of  the 
charge  under  sect.  5  of  the  Act  of  1882,  but  the 
purohcueirs  reguired  the  consent  of  the  Board  of 
Agriculture  (the  successors  of  the  Land  Commia- 
sioners)  as  provided  for  by  sects.  68  and  69  of  the 
Aetofimi. 
Seld,  ttMt  there  was  nothing  in  sect.  5  of  the  Act  of 
1882  which  vras  inconsistent  with  sect.  68  of  the 
Act  of  1864 ;  that  the  objection  of  the  purchasers 
had  oeen  fully  met ;  and  that  a  good  title  had 
been  shown. 
Decision  of  Kelcewich,  J.  (ante,  p.  440)  reversed. 
On  the  4th  June  1895   the  Earl  of   Strafford, 
tenant  for  life  of  the  Wrotham  Park  estate,  in 
Middlesex,  consisting  of  about  4533  acres,  entered 
into  an  agreement,  under  the  powers  conferred 
upon  him  by  the  Settled  Land   Act  1882,  with 
¥.  Maples  and  others  for  the  sale  to  them  of  a 
part  of  the  estate,  consisting  of  about  34  acres,, 
free  from    incumbrances,   subject    to  a  certain 
tenancy.  ' 

The  whole  of  the  Wrotham  Park  estate,  and 
the  fee  simple  thei-eof ,  had  by  an  absolute  order, 
dated  the  11th  Feb.  1886,  under  the  hands  and 
seals  of  the  Land  Commissioners,  in  pursuance  of 
the  Improvement  of  Land  Act  1864  (27  &  28 
Vict.  c.  114),  been  charged  with  the  payment  to 
B.  Arkwright  and  others  of  the  annual  sum  of 
1265Z.,  payable  half-yearly,  for  the  term  of  tw«ity- 
five  years,  being  a  proportionate  repayment  of  the 
capital  sum  of  22,1472.  with  intei-est.  No  part  of 
the  rentcharge  was  ever  apportioned  to  the  pre- 
mises agreed  to  be  sold,  nor  had  they  been 
released  from  the  chai'ge. 

On  the  11th  June  1895  the  vendor  submitted  to 
the  purchasers  a  draft  deed  of  exoneration  of  the 
premises  agreed  to  be  sold  of  the  above  charge, 
which  deed  the  incumbrancers  had  covenanted  to 
oQn  the  vendor  in  executing. 

The  purchasers  took  the  objection  that,  the 
rentcharge  having  been  created  under  the  Im- 
provement of  Land  Act  1864,  a  release  of  any 
part  of  the  hereditaments  thereby  charged  must 
be  effected  in  manner  expressly  provided  by  that 
Act,  and  in  particular  by  sects.  68  and  69. 

(a)  Beported  by  E.  A.  Scsatchlkt,  Esq.,  B*n1st<r«t-La«. 
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Those  seoticHis  provide  that,  if  the  owner  of  land 
charged  nnder  the  Act  is  desirous  of  selling  a  part 
of  snch  land,  the  oommissioners  (now  represented 
by  the  Board  of  Agriculture)  may,  as  therein  set 
out,  release  from  such  charge  any  part  of  the  land, 
every  such  release  to  be  made  by  an  order  under 
the  hands  and  seals  of  the  commissioners. 

The  purchasers,  therefore,  contended  that  with- 
out the  consent  of  the  Board  of  Agriculture  the 
proposed  deed  of  exoneration  would  not  be  an 
effectual  release  of  the  property  sold  under  the 
Act  of  1864,  or  the  Settled  Land  Act  1882,  or 
otherwise. 

The  vendor  declined  to  apply  to  the  Board  of 
Agriculture,  and  alleged  that  on  the  execution  of 
the  deed  of  exoneration  the  premises  sold  would 
be  released  from  the  charge  without  the  sanction 
of  the  board  by  virtue  of  the  provisions  contained 
in  sect.  5  of  the  Settled  Land  Act  1882. 

The  purchasers  refused  to  complete.  Thereupon 
the  vendor  took  out  a  summons,  under  the  Vendor 
and  Purchaser  Act  1874,  asking  for  a  declaration 
that  upon  the  execution  of  the  deed  of  exoneration, 
without  the  consent  of  the  Board  of  Agricnltui-e 
being  obtained,  a  good  title  had  been  shown  to  the 
premises  in  accordance  with  the  terms  of  the  con- 
tract of  sale. 

The  summons  was  adjourned  into  court,  and 
came  on  to  be  heard  before  Kekewich,  J.  on  the 
Slst  Oct.  and  the  1st  Nov.  1895,  when  his  Lordship 
decided  (73  L.  T.  Rep.  440)  that,  although  the 
Settled  Land  Act  1882,  s.  5,  had  given  large 
powers  to  limited  owners,  it  had  not  impliedly 
repealed  or  overruled  the  provisions  of  sect.  68  of 
the  Improvement  of  Land  Act  1864;  that  the 
purchasers'  objection  was  valid,  and  their  requisi- 
tion had  not  been  satisfactorily  answered ;  and 
that,  therefore,  the  consent  of  the  Board  of 
Agriculture  must  be  obtained  to  the  proposed 
d^d. 

From  that  decision  the  vendor  now  appealed. 

Branwjell  Davis,  Q.G.  and  Pattiison  (with  them 
F,  E.  Farrer)  for  the  appellant. — There  is  no 
substance  in  the  objection  taken  by  the  purchasers 
in  this  case  ;  it  is  purely  a  conveyancer's  objection. 
Sect.  68  of  the  Improvement  of  Land  Act  1864, 
upon  which  the  purchasers  rely,  is  permissive 
merely,  and  not  imperative.  The  word  "  may  "  is 
need.  The  section  empowers  the  commissioners 
to  release  or  apportion  against  the  will  of  the 
incumbrancers ;  if  their  consent  is  obtained  as 
here,  application  to  the  commissioners  is  unneces- 
sary. In  the  state  of  the  law  at  the  time  of  the 
passing  of  the  Act  of  1864,  it  was  necessary  to 
provide  some  authority  (the  tenant  for  life  having 
none)  to  enable  the  incumbrancers  on  a  release  of 
a  part  of  the  land  charged  to  recover  the  whole 
amount  out  of  the  unreleased  land : 

Lord  St.  Leonards'  Act  (22  &  23  Viot.  c.  3S),  a.  10 : 
Booth  V.  Smith,  51  L.  T.  Bep.  742  ;  14  Q.  B.  Div. 
818. 
This  is  the  object  of  sect.  68,  as  is  shown  by 
sect.  70  of  the  Act  of  1864,  which  provides  that 
every  charge  which  is  released  shall  be  recoverable 
out  of  the  lands  which  shall  not  by  the  order  of 
release  be  released  therefrom.  Its  object  is  not 
to  prevent  an  incumbrancer  releasing  if  he  chooses 
by  deed,  and  taking  the  consequences  of  that 
release.  [They  also  iieferred  to  sects.  15,  25-28, 
48-60,  and  65,  66,  67  of  the  Act  of  1864.1  The 
vendor  and  the  incnmbrancers  are  enabled,  by 


virtue  of  sect.  5  of  the  Settled  Land  Act  1882,  to 
release  the  land  by  their  proposed  deed:  (Kef 
&  Elphinstone's  Conveyancing,  edit.  4,  vol.  i, 
p.  688,  notd  a.)  The  matter  has  not  been  con- 
sidered in  many  cases,  but  there  is  one  case  in 
which  it  was  decided  that  a  charge  such  as  this 
was  shifted  under  the  powers  conferred  by  the 
Settled  Land  Act  1882,  s.  5 : 

Be  Hmvard'g  Btttled  Eatate»,  67  L.  T.  Bep.  156 ; 
(1892)  2  Ch.  233,  286. 

Wamnaton,  Q.C.  and  Medd  for  the  respon- 
dents.— The  real  question  which  the  court  has  to 
determine  is  that  one,  and  that  one  alone,  which 
was  dealt  with  by  Kekewich,  J.,  namely,  whether 
sect.  5  of  the  Settled  Land  Act  1882  has  any 
application  to  a  case  like  the  present.  The  coui-t 
has  not  to  decide  a  question  of  an  absolute  re- 
lease of  an  incumbrance  under  sect.  5  of  the  Act 
of  1882,  but  whether  a  statutory  charge  created 
by  the  Land  Commissioners  themselves,  and  sub- 
ject to  the  statutory  regulations  of  the  Act  of 
1864,  can  be  released  without  the  consent  of  the 
Board  of  Agricultura,  who  are  the  successors  of 
those  commissioners.  Sect.  15  of  the  Act  of  1864 
provides  that,  if  the  commissionei'S  shall  think  fit 
to  entertain  an  application  to  sanction  proposed 
improvements,  they  may  cause  the  land  to  be 
inspected  and  examined  by  an  assistant  commis- 
sioner, or  a  surveyor,  or  eiigineer,  who  is  to 
examine  the  proposals  contained  in  the  application 
and  report  as  to  whether  in  his  opinion  the  pro- 
posed improvements  will  effect  a  permanent 
increase  of  the  yearly  value  of  the  land  exceeding 
the  yearly  amount  proposed  to  be  charged  there- 
on, and  that  such  other  inquiries  may  !«  made  as 
the  commissioners  may  think  fit.  Sect.  25  pro- 
vides that,  if  the  commissioners  find  the  proposed 
improvements,  or  any  part  thereof,  with  or  with- 
out any  alterations  required  by  them,  will  effect 
snch  increase  in  yearly  value,  they  shall  sanction 
such  improvements  or  such  part  thereof  as  they 
shall  think  expedient.  The  i-elease  or  apportion- 
ment of  charges  so  created  are  carefully  hedged 
in  with  restrictions  by  the  Act  which  must  be 
observed.  Then  there  is  the  provision  in  sect.  68, 
that  no  lands  shall  in  consequence  of  release  or 
apportionment  be  charged  with  any  greater 
amount  than  that  to  which  in  the  opinion  of  the 
commissioners  they  have  been  durably  benefited. 
Without  the  sanction  of  the  commissioners  the 
successors  of  the  incumbrancers  would  not  have 
notice  of  the  release,  for  it  would  not  be  regis- 
tered under  sect.  69.  They  would  therefore  not 
be  bound.  The  restrictions  placed  by  the  Act  of 
1864  upon  the  powers  of  limited  owners  and  in- 
cumbrancers have  not  been  repealed  by  sect.  5  of 
the  Settled  Land  Act  1882.  Sect.  30  of  that  Act 
specifically  recognises  the  existence  and  extends 
the  powers  of  the  Act  of  1864.  Moreover,  under 
sect.  16  of  the  Tithe  Act  1842,  which  is  incor- 
porated by  the  Improvement  of  Land  Act  1864, 
and  which  provides  a  remedy  for  enforcing  pay- 
ment of  a  contribution  to  a  rentcharge,  the 
purchasers  may  be  called  upon  to  contribute  to 
the  payment  of  the  present  charge  by  the  owners 
of  the  unsold  land  unless  the  charge  is  properly 
released.  We  submit,  therefoi-e,  that  this  charge 
cannot  be  released  without  the  sanction  of  the 
Board  of  Agriculture. 

Bramwell  Davis,  Q.C.  replied,  at  the  desire  of 
the  Court,  on  the  point  rused  concerning  sect.  16 
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of  the  Tithe  Act  1842.    He  referred  also  to  the 
Tithe  Act  1891. 

LiNDLET,  L.J. — This  is  an  appeal  from  a  deci- 
sion of  Eekewich,  J.,  by  which  on  a  vendor  and 
purchaser  sammons,  he  being  of  opinion  that  the 
execution  of  the  draft  deed  of  release,  to  which  I 
will  presently  refer,  would  not  release  the  heredita- 
ments comprised  in  the  contract  from  the  charge 
mentioned  in  the  draft,  declared  that  the  respon- 
dents' requisitions  had  not  been  sufficiently 
answerad.  That  means  that  a  certain  objection 
taken  by  the  purchasers  of  some  land  which  has 
been  sold  is  a  good  objection.  The  case  stands 
thus :  It  appears  that  in  1886,  by  an  order  made 
under  the  Improvement  of  Land  Act  of  1864,  by 
the  commissioners  who  were  appointed  by  that 
Act,  a  certain  annual  rentcharge  was  charged  on 
property  belonging  to  the  Earl  of  Strafford.  The 
amount  of  that  rentcharge  was  considerable, 
1200Z.  odd,  and  the  propertv  charged  with  it  was 
.large.  In  1895  the  Earl  of  Strafford  contracted 
■to  sell  thirty-four  acres,  being  a  portion  of  the 
land  charged  with  that  improvement  rentcharge 
to  purchasers.  He  purported  to  be  able  to  convey 
-the  knd  so  agreed  to  be  sold  free  from  this 
improvement  rentcharge,  and  he  purported  to  do 
'that  under  sect.  5  of  the  Settled  Land  Act  1882, 
to  which  I  will  call  attention  presently.  The 
purchasers'  objection  is,  that  the  vendor  cannot 
make  them  a  good  title  to  the  thirty-four  acres 
cliarged  with  this  improvement  land  charge  with- 
out the  approval  of  the  Land  Improvement 
Commissionei's,  now  the  Board  of  Agriculture. 
That  is  the  substantial  objection.  The  objection 
was  a  serious  one,  and  it  was  in  effect  that  sect.  5 
of  the  Settled  Land  Act  1882  did  not  enable  a 
tenant  for  life  alone  to  sell  land  freed  from  such 
improvement  rentcharge.  The  vendor  took  the 
opposite  view,  and  a  summons  was  issued  which 
came  on  before  Kekewich,  J.,  and  he  held  that  the 
objection  was  a  good  one — in  other  words,  that  the 
tenant  for  life  was  not  able  to  make  a  good  title 
to  part  of  a  larger  portion  of  land  which  is  subject 
to  an  improvement  rentcharge  under  the  Act 
of  1864.  First  of  all  I  will  refer  to  the  Settled 
Land  Act  1882.  Sect.  5,  on  ,which  this  case  to 
some  extent  turns,  i-uns  in  this  way :  "  Where  on  a 
sale "  (I  leave  out  some  words)  "  there  is  an 
incumbrance  affecting  land  sold  .  .  .  the 
tenant  for  life,  with  the  consent  of  the  incum- 
.'bnmoer,  may  charge  that  incumbrance  on  any 
other  part  of  the  settled  land,  whether  already 
..  charged  therewith  or  not,  in  exoneration  of  the 
part  sold  .  .  .  and  by  conveyance  of  the  fee 
simple  or  other  estate  .  .  .  make  provision 
.  accordingly."  According  to  the  language  of  that 
section,  on  a  sale  a  tenant  for  life  of  settled  land 
may,  with  the  consent  of  the  incumbrancer,  charge 
■that  incumbrance  on  any  other  part  of  the  settled 
land  in  exoneration  of  the  part  sold.  Now  that  is 
.an  additional  power  given  to  the  tenant  for  life 
who  has  power  under  sect.  3  of  the  same  Act  to 
sell  the  settled  land.  We  all  know  that  one  of  the 
main  objects  of  the  Settled  Land  Act  1882  was  to 
facilitate  sales  of  land,  and  it  gave  a  tenant  tor 
life  enormous  powers,  and  amongst  others  the 
power  to  sell  land  of  which  he  was  only  tenant  for 
life,  notwithstanding  the  subsequent  limitations. 
It  was  felt  that  there  might  be  a  difficulty  about 
incumbrances,  so  it  was  enacted  by  sect.  5  that 
the  tenant  for  life  might  do  that  which  I  have 
just  mentioned.    Nothing  can  be  clearer  than  the 


language  which  occurs  in  sect.  5  of  the  Settled 
Land  Act  1882,  and  I  think  it  lies  on  anyone  who 
says  that  that  section  does  not  mean  what  the 
words  apparently  do  mean,  to  show  to  what 
extent,  if  any,  those  words  ought  to  be  restricted. 
The  purchasers  say  here  that  a  rentcharge  created 
under  the  provisions  of  the  Land  Improvement 
Act  1864  is  not  an  incumbrance  within  sect.  5  of 
the  Settled  Land  Act  1882.  Why  is  it  not?  The 
reason  that  is  alleged  is,  that  if  you  look  at  the 
Land  Improvement  Act  1864  you  will  find  that 
these  charges  are  made  charges  by  the  statutory 
commissioners,  whose  duty  it  is  to  consider  the 
interest  of  everybody  whose  property  is  charged, 
and  who  have  power  to  consider  all  the  circnm- 
stances.  Befei-ence  is  made  to  sect.  68,  and  itis 
said  that  whenever  a  rentcharge  has  to  be  appor- 
tioned it  can  only  be  done  by  the  commissioners, 
subject  to  the  conditions  therein  referred  to.  The 
question  really  turns  more  upon  sect.  68  than  any 
other  section,  and  I  will  roEer  to  that  without 
going  through  or  referring  to  the  various  sections 
that  have  been  read,  and  which  I  do  not  think  it 
necessary  to  deal  with.  I  will  notice  the  argument 
on  the  Tithe  Act  by-and-by.  Sect.  68  assumes 
the  existence  of  a  statutory  rentcharge  created 
under  the  earlier  sections  of  the  Act,  and  it  pro- 
vides that  if  at  any  time  the  owner  of  land 
charged  under  the  Act  is  desirous  of  selling  or 
disposing  of  such  land,  and  in  certain  other  events 
therein  specified,  the  Inclosure  Commissioners 
— ^now,  as  I  have  already  pointed  out,  the  Board  of 
Agriculture — "may,"  with  the  consent  of  the  land- 
owner, and  with  due  notice  to  the  grantee  of  the 
charge  and  other  parties  as  therein  set  out,  either 
release  from  such  charge  any  peu:t  of  the  land 
charged  therewith,  or  apportion  such  charge  so 
that  a  separate  and  distinct  charge  may  become 
charged  on  the  part  which  the  landowner  is 
desirous  of  selling  or  disposipig  of,  and  the  part 
intended  to  be  retained  by  him,  or  on  any  other 
separate  parts  of  the  land.  This  is  what  the 
commissioners  may  do :  They  may  either  release 
from  the  chai-ge  any  part  of  the  land  charged,  or 
they  may  apportion  such  charge.  Then  there 
follows  this  proviso :  "  Provided  that  no  lands 
shall  in  consequence  of  any  such  apportionment 
or  release  become  charged  with  any  greater 
amount  than  that  to  which  in  the  opinion  of  the 
commissioners  they  have  been  durably  benefited 
by  the  improvements  in  respect  of  which  such 
charge  was  ci-eated."  Then  comes  sect.  69,  which 
provides  that  every  such  apportionment  or  release 
— that  is,  every  such  apportionment  or  release 
made  by  the  commissioners — is  to  be  made  by  an 
order  under  the  hands  and  seal  of  the  commis- 
sioners, and  registered  as  therein  mentioned. 
Let  us  consider  what  that  section  does.  It  says 
nothing  at  all  about  what  the  owner  of  the 
incumbrance  can  do  himself.  The  owner  of  the 
statutory  rentcharge  is  the  owner  of  the  incum- 
brance, and,  if  he  deems  fit,  one  cannot  see  why  he 
should  not  release  it.  There  is  nothing  there  to 
prevent  him  from  doing  so,  or  to  prevent  him 
from  releasing  part  of  the  land  charged  if  he 
chooses  to  take  the  consequences.  One  of  thoae 
consequences  might  be  that,  by  releasing  part  ot 
the  land,  he  might  release  the  whole,  and  he 
might,  I  suppose,  if  he  chose,  release  the  whole. 
Under  Lord  St.  Leonards'  Act  (22  &  23  Vict. 
c.  35)  the  land  might  be  apportioned,  but  if  the 
incumbrancer  chooses  to  release  the  whole,  there 
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is  nothing  against  it.  The  object  of  sect.  68  is 
not  to  fetter  the  owner  of  the  charge,  but  to 
confer  on  the  commissioners  powers  which,  but 
for  that  section,  they  would  not  have  had  at  all, 
and  which  powers,  be  it  obaerred,  can  be  exer- 
cised adversely  to  the  pei-sons  interested  in  the 
estate.  The  duty  is  intrusted  to  the  commis- 
sioners to  look  after  the  interests  of  those  who 
have  charges.  The  proviso  to  the  section  is  all- 
important.  If  the  commissioners  are  exercising 
their  powers,  then  they  are  to  take  care  that  no 
lands  shall,  in  consequence  of  any  apportionment 
or  release  made  by  them,  become  charged  with 
any  greater  amount  that  that  for  which,  in  the 
opinion  of  the  commissioners,  the  lands  have 
received  benefit.  The  owner  of  the  I'nntcharge 
could  not  throw  on  the  land  which  he  chose  to 
release  the  whole  of  the  rentcharge  which  was 
charged  on  the  land  i-cleased,  and  on  the  land  not 
released.  Of  course,  he  could  not  do  that  by 
himself.  That  could  only  be  done  with  the 
consent  of  those  who  are  interested  in  the  whole 
o5  the  land  charged.  The  commissioners,  how- 
ever, can  do  that,  and  that  is  a  very  important 
thing.  Now  let  us  pass  from  that  section,  and  let 
us  see  what  there  is  in  that  section  inconsistent 
with  sect.  5  of  the  Settled  Land  Act  1882.  I 
cannot  myself  see  anything.  I  do  not  see  what 
there  is  in  the  power  given  to  the  commissioners 
inconsistent  with  the  subsequent  legislation  giving 
a  tenant  for  lifepower  to  sell  land  free  from 
incumbrances.  Why  shonld  he  not  do  so  with 
the  consent  of  the  incumbrancers  P  He  cannot 
do  what  the  commissioners  can  do;  that  is 
another  matter.  But  when  you  come  to  apply 
sect.  5  of  the  Settled  Land  Act  1882  to  these 
lands,  you  find  that,  upon  the  sale,  the  tenant  for 
life,  with  the  consent  of  the  incumbrancer,  may 
charge  that  incumbiunce  on  any  other  part  of  the 
settled  land,  whether  already  charged  therewith 
or  not,  in  exoneration  of  the  part  sold.  I  do 
not  mean  to  say  that  the  tenant  for  life  can 
give  a  statutory  charge  to  take  priority  over 
all  other  charges.  If  the  incumbrancer  chooses 
to  take  the  charge,  he  will  take  it  as 
an  ordinary  charge,  subject  to  priorities  and 
everything  else.  That  would  be  quite  another 
matter.  It  does  not  concern  anyone  but  the 
incumbrancer.  If  he  chooses  to  consent  it  can  be 
done,  but  if  he  does  not  consent  it  cannot  be 
done  by  the  tenant  for  life.  Now,  it  is  said  that 
there  is  something  in  the  Settled  Land  Act  1882 
which  is  inconsistent  with  that,  and  reference  is 
made  to  sect.  30.  As  I  read  that  section  it  merely  en- 
larges the  improvements  which  can  be  made  under 
the  Act  of  1864  without  referring  to  sect.  5  of  the 
Settled  Land  Act  1882 — that  is  to  say,  there  are 
two  methods  of  improving  lands :  Une  under  the 
Act  of  1864  through  the  medium  of  the  commis- 
sioners, now  the  Board  of  Agriculture.  Their 
powers  are  increased  by  se^t.  30,  and  that  section 
does  not  refer  to  sect.  5  at  all.  Nor  is  there  any 
valid  argument  deducible  from  the  repealing 
section  of  the  Act.  There  are  certain  sections  of 
the  Act  of  1864  modified  by  that  repealing  section 
'  and  the  schedule ;  but  there  is  nothing  there  to 
curtail  the  power  given  by  the  tenant  for  life. 
And  it  appears  to  me  that,  if  we  were  to  deny 
to  the  tenant  for  life  the  power  to  release  the  land 
under  sect.  5,  we  should  be  doing  that  which  is 
the  last  thing  the  Legislatui-e  contemplated.  We 
should  be  hampering  the    tenant    for  life  who 


exercised  that  power  of  sale,  which  is  given  to 
him  by  sect.  3,  and  which  is  the  cardinal  power 
given  by  the  Settled  Land  Act  1882.  Now,  Mr. 
Medd  has  made  a  point  which  I  thonght  was 
entitled  to  some  attention.  He  says  uiat  the 
purchasers  will  not  be  safe  in  completing  the 
purchase  with  such  a  deed  of  release  as  is  tendered 
to  them,  because,  he  says,  they  may  be  called  on 
to  contribute  to  the  payment  of  this  rentcharge 
by  the  ownera  of  the  unsold  land.  He  refers  to 
sect.  16  of  the  Tithe  Act  of  1842,  which,  he  says, 
and  says  truly,  is  incorporated  by  the  Act  of  18o4. 
When  you  look  at  the  Tithe  Act  1842  it  does  not 
assist  his  argument  at  all.  You  have  two  things 
that  are  both  subject  to  the  tithe- rentcharge.  The 
case  will  not  arise.  It  seems  to  me  that  Mr.  Medd's 
clients  have  a  perfectly  good  titte  discharged  from 
the  whole  of  this  statutory  rentchaive.  The 
release  is  effected  with  the  consent  of  the  owner 
of  that  rentcharge;  and  the  point  that  Mr. 
Warrington  put,  that,  notwithstajiding  this  con- 
veyance, the  owner  of  the  i-entcharge  could  come 
down  on  the  land,  seems  to  me  utterly  untenable. 
It  is  very  true  that  the  draft  does  not  contain 
any  express  words  of  release  Iw  the  owner  of  the 
rentcharge.  If  that  was  all,  I  do  not  think  we 
should  have  had  any  summons,  or,  indeed,  any 
appeal.  That  is  not  the  point.  The  point  is 
this :  If  the  parties  chose  to  execute  a  c'eed  in 
that  form,  wluoh  they  are  content  to  do,  would 
the  purchasers  have  run  this  inconceivable  risk  P 
It  seems  to  me  that  they  would  have  a  perfectly 
clear  and  good  title  to  the  lands  they  have 
agreed  to  purchase  perfectly  discharged  and  not 
affected.  I  think,  therefore,  that  the  appeal  must 
be  allowed  with  costs. 

Smith,  L.J. — I  agree.    I  have  nothing  to  add. 

RioBT,  L.J. — In  deference  to  the  opinion  of  the 
learned  judge  in  the  court  below,  although  I 
should  otherwise  be  content  to  rely  entirely  on 
the  judgment  which  has  just  been  delivered  by 
Lin£ey,  L.J.,  I  should  like  to  add  a  few  observa- 
tions. The  Act  of  1864  was  a  very  beneficial  one, 
enabling  limited  owners  to  charge  the  lands  of 
which  they  were  limited  owners  with  rentcharges 
for  specified  improvements.  Of  course  that  pro- 
ceeding was  effectually  safe-guarded,  and  the 
course  adopted  was  to  create  a  jurisdiction  in  the 
commissioners — now  represented  by  the  Board  of 
Agiicultui'e — who  were  to  see  that  the  improve- 
ments were  impi'ovements  such  as  would  enhance 
the  value  of  the  estate  and  the  lands  charged. 
Therefore  all  persons  interested,  including  incum- 
brancers, would  understand  exactly  the  value  of 
the  improvements  before  they  sanctioned  the 
i-entcharge.  Passing  over  the  other  sections  of 
the  Act  which  appear  to  me  immaterial,  or  not 
suflSciently  material  to  require  separate  considera- 
tion, it  appears  that  the  Legislature  thought  that 
a  rentcharge  of  that  kind,  extending  over,  it  may 
be,  a  large  property,  might  seriously  hamper 
owners  of  lands  in  dealing  with  their  properties, 
and  sect.  68,  as  I  understand  it,  makes  the  com- 
missioners— now,  as  I  have  observed,  represented 
by  the  Board  of  Agriculture — the  triounal  for 
redressing  any  undue  interference  with  the  owners 
of  lands  m  dealing  with  their  estates.  It  enables 
them,  on  the  application  of  an  owner  in  specified 
cases — one  being  where  the  owner  is  desirous  of 
selling  a  portion  of  the  land — to  reconsider  the 
position  of  things  and  inquire  whether  it  is  neoes- 
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sary  that  the  whole  of  the  rentchorge  should 
remain  charged,  as  it  is  by  the  absolute  order 
made  in  the  Srst  instance.  If  they  find  that,  con- 
sistently with  the  interests  of  the  owner  of  the 
rentcharge  and  the  other  persons  concerned,  they 
may  release  a  jjortion,  they  have  jurisdiction  to 
do  so.  It  is  a  jurisdiction  carefuUy  hedged  about 
no  doubt,  but  stUl  a  jurisdiction  which  they  can 
exercise  in  invitum  notwithstanding  the  resist- 
ance of  the  owner  of  the  rentcharge,  and  notwith- 
standing, as  I  read  the  section,  the  resistance  of 
other  persons  interested  on  the  ground  that  no 
harm  would  be  done  them.  They  may  apportion 
the  rentcharge,  or  they  may  release  a  portion  of 
the  land  from  it  and  charge  the  whole  on  the 
other  part  of  the  property,  although  the  property 
may  nave  gone  into  difEerent  hands  since  the 
-creation  of  the  rentcharge.  One  portion,  as  the 
•section  itself  contemplates,  may  be  in  the  owner- 
ship of  one  person  or  one  set  of  persons,  and 
others  may  have  got  into  different  ownerships. 
Obviously  the  very  reasonable,  and  obviously  the 
very  necessary,  thing  is,  that  in  what  they  do  as  a 
tribunal  of  reference  to  act  between  the  parties 
whether  they  consent  or  not  is  that  they  shall  be 
limited  in  this  way  substantially,  so  that  they  are 
not  to  throw  on  any  one  part  of  the  property  a 
greater  burden  than  corresponds  to  the  oenefit 
which  is  derived  by  that  part  of  the  property. 
Sect.  69  is  merely  directory — stating  now  the 
matter  is  to  be  carried  into  effect.  I  do  not 
think  for  a  moment  that  sect.  68  interferes 
with  that  liberty  which  the  owners  of  a  rent- 
charge  under  the  Act  had  in  common  with 
all  other  owners  of  property  dealing  with  their 
own  property  —  of  course,  not  with  anyone 
else's — as  they  think  fit.  And  in  argument  it 
was  found  impossible  to  press  the  matter  so 
far  as  to  say  that,  if  you  have  an  owner  of  the 
land,  a  fee  simple  owner  of  the  land,  or  persons 
making  up  the  fee  simple  on  the  one  side  and  the 
■owner  of  the  renteharge  on  the  other,  they  might 
not  agree  as  they  pleased.  That  involves  this,  that 
the  owner  of  the  renteharge  may,  if  he  thinks  fit, 
release  his  charge  without  going  to  the  tribunal 
appointed  by  the  Board  of  Agriculture.  It  entitles 
him  to  do  that  which  his  power  of  ownership  alone 
is  sufficient  to  enable  him  to  effect,  and  if  he  cannot 
release  the  whole  charge  he  may  release  part.  I 
do  not  mean  to  say  that  he  can  affect  the  interests 
of  parties  who  do  not  consent  and  whose  intereste 
may  be  affected.  I  do  not  mean  to  say  that  he 
can  increase  the  burden  imposed  on  any  part  of 
the  land.  But  I  take  it  that  it  is  clear  that  he 
can  release,  notwithstanding  any  of  the  provisions 
of  the  Act  of  1864,  any  part  of  the  lands  from 
his  renteharge.  Then,  if  he  can  do  that  of  his 
own  free  will,  he  may  do  it  when  he  is  asked  to 
do  it  by  a  person  who  has  power  to  sell  lands  on 
the  occasion  of  a  sale.  Now,  when  we  come  to 
the  Settled  Land  Act  1882,  what  do  we  find  to  be 
the  scheme  of  that  Act,  speaking  generally.  It 
was  an  Act  of  great  boldness  and  of  great  scope. 
But  I  think  that  the  pi-ovisions  of  it,  when  care- 
f  uIIt  considered,  do  point  to  this,  that  a  tenant 
for  life  (or  the  persons  having  the  powers  of  a 
tenant  for  life  under  the  Act)  is  for  certain  most 
important  purposes  to  have  a  power  as  extensive 
as  that  which  an  owner  in  fee  simple  has.  He 
mav  sell  the  land.  If  he  can  do  that,  an  owner 
in  fee  simple  can  do  no  more.  It  by  no  means 
follows  that  he  can  be  converted  into  an  owner  in 


fee  simple  by  the  Act.  He  is  not,  but  he  can  seU 
the  land,  and  by  the  Act  provision  is  made  for 
securing  the  purchase  money  for  the  benefit  of 
those  who  are  beneficially  entitled  under  the 
settlement.  When  the  Legislature  have  got  ao 
far  as  that ;  when  tiiey  have  made  him  tor  the 
purposes  of  the  sale  as  capable  of  disposing  of 
the  whole  of  the  property  as  if  he  were  the  owner 
in  fee  simple  of  it,  then  you  find,  as  we  do  in 
sect.  5,  a  provision  that  he  may,  with  the  consult 
of  the  incumbrancers,  in  any  case  make  an 
arrangement  for  releasing  the  part  sold  free  from 
the  incumbrances,  and  may  always,  with  the  con- 
sent of  the  incumbrancers,  do  that  in  exoneration 
of  the  property  that  remains  unsold.  I  ask  my- 
self why  should  he  be  treated  as  having  a  less 
power  for  that  purpose  than  if  he  were  the  owner 
in  fee  simple  P  And  I  can  see  no  answer  to  that 
except  that  he  should  have  all  those  powers  just 
OS  he  had  the  entire  power  of  sale.  The  question 
now  is,  whether  there  is  anything  in  the  Act  of 
1864  that  prevento  Hhatprimd  facie  application  of 
sect.  5  of  the  Settled  Land  Act  1882,  which  the 
words  certainly  seem  to  force  upon  us.  It  appears 
to  me  that  that  question  is  already  answered  by 
the  consideration  that  under  the  Act  of  1864 
itself  the  incumbrancers  may,  if  they  choose, 
release  any  part  of  the  property  charged.  By 
saying  this  I  do  not  mean  for  a  moment  to  assert 
that  by  releasing  one  portion  of  the  property  they 
could,  or  that  they,  in  conjunction  with  the  land- 
owner could,  make  an  additional  charge  in  the 
nature  of  a  renteharge  under  the  Act  of  1864 
with  all  ite  advantages  and  priorities  over  the 
other  lands.  But  it  appeal's  to  me  that  they  do 
not  lose  that  portion  which  is  already  charged. 
It  is  for  them  to  consider  in  any  case  whetiier 
they  have  not  got  a  sufficient  security  already  on 
the  parts  which  remain  imsold,  and  whether,  with 
the  assistance  of  the  tenant  for  life  selllne 
under  the  powers  of  the  Settled  Land  Act  188^ 
they  may  not  have  that  supplemented  so  far  as 
to  make  it  a  perfectiy  satisfactory  security.  Of 
course,  if  there  is  any  doubt  on  those  facts,  the 
incumbrancers  will  take  very  good  care  not  to 
consent.  They  cannot  be  obliged  to  consent.  The 
Act  never  intended  that  they  should  be  obliged  to 
consent.  If  they  do  not  consent,  the  only  result 
will  be  that  possibly  there  will  be  a  sale  of  land 
subject  to  the  renteharge,  or  such  portions  as  may 
be  available,  or  the  vendor  will  be  driven  to  go  to 
the  Board  of  Agriculture  in  a  proper  case,  and  ask 
them  to  exercise  the  powers  given  to  them  by 
sect.  68.  The  owners  of  the  renteharge,  seeing 
their  way  to  a  sufficient  security  for  themeelyes 
consenting  to  release  the  lands  if  sold,  I  can  see 
no  reason  why  they  should  not  be  allowed  to  do 
it.  Sect.  30  of  the  Settled  Land  Act  1882  some- 
what extends  the  powers  of  the  Act  of  1864,  and 
so  far  as  my  attention  has  been  called  to  the 
matter  it  in  no  way  repeals  any  part  of  that  Act. 
The  very  fact  that  the  Legislature  had  in  mind, 
while  passing  the  Act  of  1882,  the  fact  that  there 
was  a  method  of  ci-eatin^  renteharges  upon  land 
by  limited  owners  by  the  mtervention  of  the  Board 
of  Agriculture,  rather  leads  me  to  the  conclusion 
that,  when  by  sect.  5  they  did  not  make  any 
exception  with  regard  to  the  Act  brought  to 
their  attention,  they  did  not  mean  to  do  so,  so  far 
as  any  argument  can  be  drawn  from  the  absence 
of  it.  Now  here  we  have  the  simple  question,  have 
the  owners  of  this  renteharge  released  the  land 
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to  b«  80ld  from  the  rentcharge  ?  We 
bave  no  questioa  to  consider  as  to  the  effect  of 
that  release.  I  think  it  is  plain  from  the  Act 
that,  as  regards  persons  beneficially  entitled  under 
the  settlement,  the  tenant  for  life  can  give  a  charge 
on  the  properties  which  remain  unsold.  Whether 
it  goes  further,  or  not,  is  not  a  matter  that  has 
now  to  be  determined.  It  would  be  difScult, 
perhaps,  to  establish  whether  it  does  go  further. 
But  that  is  a  question  for  the  consideration  of  the 
incnmbrancers,  and  for  their  consideration  alone. 
When  we  have  the  fact  that  they  are  prepared  to 
execute  a  deed  for  the  purpose  of  exonerating  the 
property  that  is  being  sold,  I  say.  that  that  will 
effectnxuly  release  the  land,  just  as  much  as  if  it 
was  done  outside  the  court  altogether  on  any 
occasion  agreed  upon  between  the  owners  of  the 
land  charged  and  the  owners  of  the  rentcharge. 
They  can'  release,  and  by  such  agreement  thev  do 
release.  With  regard  to  Mr.  Medd's  point  about 
conti-ibution,  to  my  mind  that  would  be  a  very 
good  point  if  the  first  one  were  established  that 
there  was  no  effectual  release.  But  then  it  would 
not  be  wanted.  If  there  is  no  effectual  release  the 
land  is  charged,  and  that  is  enough.  If  there  is 
an  effectual  release  there  can  be  no  right  to  con- 
tribution, because  that  right  only  exists  between 
the  owners  of  land  subject  to  a  common  charge, 
and  therefore  each  in  equity  is  entitled  to  contri- 
bution. The  Tithe  Act  1842  gav^  a  summary 
remedy  for  a  contribution  in  the  case  of  those 
persona  who  had  paid  the  whole  amount  of  a  tithe- 
rentoharge,  or  a  greater  proportion  than  their 
lands  ought  properly  to  bear — in  fact,  giving  the 
same  i-emedy  against  others  as  the  tithe-owner 
himself  would  have  bad.  But  that  would  not 
enable  any  of  them  to  get  contribution  from  a 
person  whose  lands  were  not  subject  to  the  tithe- 
renteharge.  Nor  need  any  action  of  that  sort  be 
apprehended  here,  if  we  are  coiTect  in  holding  that 
there  is  a  release  of  the  lands  sold  under  this 
statutory  provision.  I  think  that  the  objection 
on  the  part  of  the  purchasers  is  fully  met,  and 
that  a  g^od  title  so  far  as  this  matter  is  concerned 
is  made.  That  being  the  only  point  that,  indeed, 
has  or  could  be  made,  I  think  that  the  decision  of 
Kekewich,  J.  is  wrong,  and  that  this  appeal  ought 
to  he  allowed,  and  with  coste.     ^^^^^  ^^^^^^ 

Solicitors  for  the  appellant,  Fairer  and  Co. 
Solicitors  for  the  respondent,  Valpy,  Chaplin, 
and  Peckham. 


Dee.  9, 10,  and  16, 1895. 

(Before  Lindlet,  Smith,  and  Biobt,  L.JJ.) 

Habbin  v.  Mastebiian.  (a) 

APPEAL   FBOH   THE    CHANCERY   DIVISION. 

■idminigtration — Annuity — Distribution  of  residue 
—jurisdiction — Provision  for  annuity — Oppo- 
sition by  annuitant — Solicitor — Useless  appeal 
-Costs— Order  LXV.,  r.  11. 

"here  ample  provision  is  made  for  the  payment 
of  an  annuity  tohich  is  given  by  the  will  of  a 
testator,  the  court  in  the  administration  of  the 
estate  has  jurisdiction,  which  it  hat  for  a  long 
time  uniformly  exercised,  to  order  the  residue  of 
the  estate  to  be  distributed  among  the  residuary 

<*  Beported  by  E.  A.  Scbatchlbt,  Esq.,  B«rri8t«r-at-r,aw. 


legatees ;  and  this  course  wUl  he  adopted  even  in 
a  case  where  the  annuitant  omaoses. 

Decision  of  Stirling,  J.  affirmed. 

The  solicitor  o/  an  appellant  was  ordered,  under 
Order  LXV.,  r.  11,  io  indemnify  his  client 
against  the  costs  of  an  appeal  which,  in  the 
opinion  of  the  court,  was  not  prosecuted  in  the 
interests  of  the  client,  but  for  the  solicitor's  own 
purposes. 

John  Fbancis  Duncan  by  his  will,  dated  the 
5th  July  1860,  after  making  certain  dispositions 
not  material  to  be  mentioned,  bequeathed  all  the 
residue  of  his  personal  estate  to  trustees  upon 
trust  that  they  should  either  permit  the  moneys, 
stocks,  funds,  and  securities  constituting  uie 
same,  to  remain  in  their  then  state  of  investment, 
or  to  vary  them,  and  to  pay  certain  annuities 
therein  mentioneid.  The  testator  then  directed 
that  in  case  the  annual  income  of  the  trust  funds 
should  not  be  sufficient  for  the  payment  of  the 
whole  amount  of  the  annuities  in  any  year, 
the  trustees,  when  and  so  of  t%n  as  the  same  should 
happen,  should  apportion  the  deficiency  between 
and  amongst  the  annuitante  according  to  the 
amount  of  their  respective  annuities,  and  so  as 
that  the  same  should  rateably  abate  accordingly. 
The  testator  then  directed  that  the  trustees 
should,  in  every  ^ear  after  his  decease,  invest  the 
surplus  income,  if  any,  of  the  trust  funds  whether  ■ 
such  Rui-plus  should  arise  from  the  failing  in  or 
determination  of  any  annuity  or  annuities  therein- 
before given  or  otherwise,  and  from  and  after  the 
decease  of  the  survivor  of  the  annuitante  should 
sell,  dispose  of,  and  convert  into  money  all  such 
part  of  the  trust  funds  (and  the  accumulations 
thereof  respectively  as  should  not  actually  consist 
of  cash),  and  stand  possessed  of  the  moneys  to 
arise  from  such  sale,  disposition,  and  conversion, 
and  also  of  such  part  of  the  trust  funds  and  the 
accumulations  thereof  respectively  as  should  not 
consist  of  actual  cash. 

In  tmst  to  pay  and  divide  tbe  same  into  the  several 
pnblio  charities  hereinafter  named,  acoordingf  to  the 
amonnt  set  opposite  their  respective  names ;  that  is  to 
say,  to  the  treasurer  for  the  time  being  of  an  institution 
known  by  the  name  of  the  London  Orphan  Asylum,  for 
the  reception  and  education  of  destitute  oi^hans,  esta- 
blished in  Ixjndon,  1001. ;  to  the  Public  Dispensary, 
Carey-street,  near  Linooln's-inn,  lOOI, ;  to  tbe  Boyal 
Free  Hospital,  Gray'a-inn-road,  1001. ;  to  the  King's 
College  Hospital,  Carey-street,  Lincoln's-inn,  100!. ;  and 
to  an  institation  called  [here  followed  a  blank  in  the  will] , 
under  the  patronage  of  the  late  Lord  Mayor  of  London, 
Alderman  Wire,  the  som  of  1001.  for  the  benefit  of 
persons  afflicted  with  paralysis. 

The  testator  died  in  Jan.  1865. 

In  April  1865  a  bill  was  filed  by  his  executors 
for  the  administration  of  his  estate. 

The  suit  came  on  upon  further  consideration 
before  Wickens,  V.C.  on  the  12th  and  14th  July 
1871,  when  the  learned  Vice-Chancellor,  without 
deciding  as  to  the  future  righte  of  anyone  to  the 
accumulations,  decided  (25  L.  T.  Rep.  200 ;  L.  Bep. 
12  Eq.  559)  that  the  charities  were  entitled  to  the 
whole  of  the  surplus  in  equal  shares,  but  that  the 
accumulations,  as  directed  by  the  will,  must  con- 
tinue until  further  order. 

A  petition  was  subsequently  presented  by  the 
next  of  kin  of  the  testator,  asking  whether  they 
were  entitled  to  the  accumulations  which  had 
arisen  since  the  expiration  of  twenty-one  years 
from  the  death  of  the  testator,  and  if  so,  whether 


iJigitized  by 


Google 


592— Vol.  Lxxm.] 


THE  LAW  TIMES. 


[Jan.  18,  1896. 


Ct.  op  App.] 


Habbin  «.  Mastebmam. 


[Ct.  op  App. 


they  were  entitled  to  require  immediate  payment 
thereof. 

It  was  decided  by  Stirling,  J.  (and  his  decision 
was  affirmed  by  tne  Court  of  Appeal,  and  ulti- 
mately by  the  House  of  Lords,  72  L.  T.  Rep.  431 ; 
(1895)  A.  C.  186),  that  the  charities,  not  the  next 
of  Mn,  were  entitled  to  the  whole  of  the  accumu- 
lations of  income,  and  to  have  the  accumulations 
stopped,  and  to  be  paid  the  surplus  income  of  each 
yeai-  as  it  accrued. 

By  an  order  made  at  chambers  on  the  9th  June 
1894,  upon  the  application  of  one  of  the  charities, 
all  the  annuitants  except  one — Mrs.  Venables, 
entitled  to  an  annuity  of  150J.— by  their  solicitors 
consenting  to  accept  the  provision  made  by  the 
order  for  their  respective  annuities  in  full  satis- 
faction thereof,  and  the  charities  by  their  solicitors 
also  consenting,  it  was  ordered  that  the  funds  in 
court  should  oe  dealt  with  as  directed  in  the 
schedule  to  the  order,  but  that  when  any  of  the 
tonuities  provided  for  in  such  schedules  should 
fall  in,  regard  was  to  be  had  in  apportioning  the 
entire  funds  on  snoh  accounts  respectively  not 
only  to  the  directions  contained  in  the  order  of 
the  12th  July  1871  as  to  apportionment,  but  also 
to  the  fact  that  the  funds  carried  over  by  this 
order  were  wholly  derived  from  pure  personalty ; 
and  by  the  schedule  certain  funds  were  carried 
over  to  the  account  of  the  several  annuitants. 

The  charities  then  petitioned  for  the  payment 
of  the  fimds  in  court  to  them,  other  thaii  the 
sums  set  apart  to  answer  the  annuities.  Mrs. 
Venables  alone  opposed  on  the  ground  that  the 
whole  of  the  funds  ought  to  remain  in  court 
during  her  life. 

In  June  1895  the  petition  came  on  to  be  heard 
before  Stirling,  J.,  and  on  the  18th  June  his 
Lordship  delivered  the  following  considered  judg- 
ment: 

Stibliito,  J. — This  is  a  petition  asking  that 
certain  funds  in  court  to  the  credit  of  the  action 
to  the  account  of  the  residuary  legatees  may  be 
paid  out  to  the  residuary  legatees — putting 
it  shortly.  The  question  arises  as  to  whether  any 
and  what  proportion  of  those  funds  ought  to  hie 
paid  out.  It  is  conceded  on  all  hands  that  a 
portion  of  them  ought  to  be  paid  out,  namely, 
that  portion  which  has  arisen  from  accumulations, 
pursuant  to  an  order  of  the  court  to  which  I  will  call 
attention  presently.  But  it  is  said  that  no  further 
portion  ought  to  be  paid  out  having  regard  to  the 
rights  of  the  annuitants  under  the  will  of  the 
testator  whose  estate  is  being  administered  in  this 
action.  Now  the  will  is  one  which  has  been  before 
the  court  on  more  than  one  occasion,  and  has 
been  construed  by  the  court,  and  the  construction 
which  has  been  put  upon  it  is  embodied  in  formal 
declarations.  [His  Lordship  read  and  commented 
on  the  material  provisions  of  the  will,  and  con- 
tinued :]  Now,  it  was  decided  in  the  year  1871  by 
Wickens,  V.C.  that.according  to  the  true  construc- 
tion of  the  will  of  the  testator,  the  bequest  of  the 
residuary  estate  therein  contained  operated  as  a 
trust  in  favour  of  the  five  charities  named,  and 
that  subject  to  certain  declarations  mentioned 
in  the  order  the  five  charities  were  entitled  to  the 
residue  of  the  testator's  personal  estate.  Previous 
to  that, by  an  order  made  by  Stuart,  V.C,  the  fund 
had  been  can-ied  over  in  the  suit  to  answer  the 
several  annuities.  These  were  sums  of  consols 
that  were  carried  over  to  separate  accounts  to 


insure  the  annuities.  Wickens,  V.C.  was  of 
opinion  that,  although  the  annuities  were  as 
matters  then  stood  amply  pivvided  for,  he  waa 
not  at  liberty  to  pay  out  the  fund.  In  his  judg- 
ment, which  is  i-eported  in  25  L.  T.  Rep.  200; 
L.  Rep.  12  Eq.  559,  564,  he  says :  "  As  regards  the 
pui-e  personalty  and  the  accumulations,  I  hold  that 
they  were  well  given  to  the  five  charities  equally. 
But  having  i-egard  to  the  frame  of  the  wiU, 
though  the  annuities  ara  amply  secured,  I  do  not 
think  that  I  can  order  a  division  of  the  fond  at 
present.  If  the  residuai-y  legatees  were  five 
individuals  I  should  probably  do  so,  there  being 
nothing  in  the  Thellusson  Act  to  prevent  it.  Bat 
the  legatees  being  charities,  am  I  entitled  to  stop 
the  accumulations  ? "  Then  he  held  that  the 
proper  course  was  not  to  stop  the  accumulations, 
but  to  direct  accumulation  until  further  order. 
Accordingly  it  was  ordered  that  the  ultimate 
residue  of  certain  bank  dividends,  or  the  residue 
thereof  prior  to  the  candying  over,  should  be 
carried  over  to  the  account  of  the  residuary 
legatees,  and  that  the  cash  so  to  be  carried  over 
should  be  invested  in  like  securities,  and  all 
accumulations  of  interest  should  be  laid  out  in 
like  manner  until  fm-ther  order.  That  order  was 
made  in  1871.  At  that  time  the  next  of  kin  of 
the  testator  had  been  found.  He  was  entitled 
to  certain  impure  pereonalty  which  did  not  pass 
by  reason  of  the  Statute  of  Mortmein  to  the  resi- 
duary legatees,  and  it  was  held  that  the  Crown 
was  entitled  to  the  residue  so  far  as  it  consisted 
of  proceeds  of  real  estate,  or  was  otherwise  con- 
nected with  an  interest  in  land.  That  proportion 
of  the  fund  was  paid  out  to  the  Crown.  Subse- 
quently the  next  of  kin  of  the  testator  were  found, 
and  they  by  means  of  a  petition  of  right  have 
recovered  from  the  Crown  the  fund  which  was 
paid  over  under  the  order  of  1871.  So  matters 
went  on  until  the  expiration  of  twenty-one  years 
from  the  death  of  the  testator,  and  then  in  the 
Tear  1893  a  petition  was  presented  which  came 
before  me,  and  upon*  which  an  order  was  made, 
dated  the  9th  Dec.  1893,  still  further  construing  the 
will.  The  operative  part  of  the  order  is  this ;  [His 
Lordship  read  it  and  continued:]  That  oi-der 
was  affirmed  by  the  Court  of  Appeal,  and  also  by 
the  House  of  Lords.  The  present  petition  is  pre- 
sented in  consequence  of  that  order.  As  I  have 
already  said,  it  is  not  disputed  that  so  much  of 
the  fund  in  court  as  consists  of  accumulations 
within  the  meaning  of  that  order  ought  now  to  be 
paid  out  to  the  charities.  Now,  in  the  year  1894, 
by  an  order  made  at  chambers  on  the  9th  June 
upon  the  application  of  one  of  the  charities,  this 
provision  was  made  as  regards  certain  of  the 
annuitants.  [His  Lordship  i-ead  the  order  and  con- 
tinued :]  Those  amounts  so  ordered  to  be  carried 
over  are  sufficient  to  pay  the  annuities  in  full  if  in- 
vested in  Two-and-a-Half  per  Cent.  Consols.  Nine 
of  the  annuitants,  therefore,  have  been  disposed 
of,  and  they  accept  the  provision  which  is  made  by- 
the  order  in  full  satisfaction  of  their  annuities. 
But  Mrs.  Venables,  who  is  one  of  the  annuitants, 
did  not  consent  to  accept  the  provision  which  wus 
made  by  the  order  in  satisfaction  of  her  annuity, 
and  stood  unon  her  rights.  The  ordei*,  so  far  as 
it  provides  for  her,  directs  that  the  fund  should 
be  can'ied  over,  and  the  proceeds  of  funds  invested 
in  the  purehase  of  6000Z.  Two-and-a-Half  per 
Cent.  Annuities,  and  the  dividends  on  those 
annuities  were  to  be  paid  during  the  life  of  Mrs. 
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Yenables  to  her,  or  until  further  order.  That 
sum  of  60001.  is  just  enoueh  at  that  I'ate  of 
interest  to  provide  the  150i.  Now,  upon  the 
present  occasion  Mrs.  Venables  appears  and 
opposes  any  further  payment  out  of  court  of  the 
corpus  of  the  fund,  and  it  becomes  necessai-y  to 
consider  what  are  her  rights.  This  is  not  the 
ordinary  case  of  a  gift  of  an  annuity  followed  by 
a  gift  of  residue.  Mrs.  Yenables  is  no  doubt  an 
annuitant.  She  takes  1502.  a  year  during  her 
life  under  the  will  of  the  testator.  But  that 
annuity  is  to  be  paid  out  of  the  income  of  the 
testator's  residuary  estate,  for  it  has  been  declared 
by  the  order  of  the  9th  Dec.  1893,  which  I  have  read, 
that  the  annuities  given  by  the  will  of  the  testator 
are  payable  out  of  income  and  not  out  of  coital 
of  the  clear  residue  of  the  personal  estate  of  the 
testator  at  the  time  of  his  death.  Therefore  she  is 
an  annuitant  whose  annuity  is  payable  solely  out 
of  income  of  the  residuary  estate  of  the  testator, 
and  not  out  of  capital.  What  are  the  rights  of 
the  annuitant  F  In  the  ordinary  case  of  an 
annuity  given  by  will  and  followed  by  a  gift  of 
residue  the  rights  have  been  ascertained  by  the 
practice  of  the  courts.  The  mode  of  dealing  with 
such  a  case  is  pointed  out  by  North,  J.  in  Be 
Parry;  ScoU  v.  Leak  (61  L.  T.  Bep.  380;  42 
Oh.  Div.  570).  Summing  up  the  whole  of  the 
law  at  page  584  of  42  Ch.  Div.  he  says  .  "  I  think 
the  annuitants  ai-e  entitled  to  have  such  a  security 
as  will  make  it  practically  certain  that  the  annui- 
ties wUl  be  fully  paid.  Of  course  the  appropria- 
tion of  part  of  the  assets  will  not  release  the 
rest  of  the  estate.  Recourse  might  still  be  had,  if 
necessary,  to  the  rest  of  the  estate.  But,  in  my 
opinion,  the  proposed  appropriation  of  a  nior^rage 
upon  a  freehold  estate,  notwithstanding  that  it  is 
theatrical  property,  will  be  an  amply  sufficient 
security."  Therefore  tlie  right  of  an  ordinary 
annuitant  is  to  have  such  a  security  set  apart  to 
answer  the  annuity  an  will  make  ir^  practically 
certain  that  the  annuity  will  be  paid.  And  that 
is  so  in  a  case  in  which  the  appropriation  of  part 
of  the  assets  does  not  release  the  rest  of  the 
estate.  Now,  here  the  annuitant,  Mrs.  Venables, 
has  no  right  to  report  to  capital.  Her  annuity  is 
to  be  paid  solely  out  of  income.  But  it  seems  to 
me  that,  subject  to  that,  the  general  principle 
applies.  She  would  be  entitled  to  have  such  a 
portion  of  the  corpus  appropriated  for  the  pay- 
ment of  iier  annuity  mb  would  make  it  practically 
certain  that  her  annuity  would  be  paid.  That 
seems  to  me  to  be  her  right  and  no  other.  That 
being  so,  what  ought  to  be  done  in  order  that  it 
may  be  made  practically  cert-iin  that  her  annuity, 
however  long  she  may  live,  will  be  paid  out  of 
income  P  The  lady  is  said  to  be  aged  fifty-two, 
the  fund  which  has  been  set  apart  by  the  court 
to  answer  the  claim  is  6000Z.,  invested  in  Two- 
and-a-Half  per  Gent.  Annuities,  yielding  the  exact 
snm  which  is  required.  In  1871  Wickens,  V.C. 
was  of  opinion  that  the  annuity  was  amply 
secured,  although  it  was  then  invested  in  ordinary 
consols  in  such  a  way  as  to  yield  a  proper  amount. 
But  since  then  events  have  happened.  In  1888 
the  Legislature  created  a  new  stock,  which  was  to 
be  appu>^d  in  paying  off  the  old  Consols.  That 
new  stock  is  not  redeemable  till  the  6th  April 
1928,  but  after  that  time  it  is  to  be  redeemable 
by  Parliament  on  such  notice,  at  such  time  or 
tames,  and  in  such  sum  or  sums  as  Parliament 
may  direct.  That  is  tita  provision.  That  is 
VoL  LXXnL,  1888*. 


twenty-eight  years  hence,  and  it  is  possible 
certainly  that  the  annuitant  may  survive  that 
period,  and  it  is  possible — one  knows  not  what 
may  happen  at  so  distant  a  date  —  that  some 
alteration  may  take  place  after  1923  with 
respect  to  what  are  now  called  New  Consols. 
Having  r^ard  to  the  experience  which  has  been 
acquired  since  the  year  1871,  when  Wickens, 
V.C.  expressed  his  opinion  on  the  subject,  it 
seems  not  unreasonable  that  there  should  be  some 
further  provision  in  favour  of  the  annuitant  than 
to  have  in  court  the  bare  sum  of  60002.  which, 
as  matters  now  stand,  is  sufficient.  It  is  offered 
on  behalf  of  the  residuary  legatees  to  have  in 
court  a  further  sum  of  20002.,  which  will  make  in 
the  whole  80002.,  so  that,  if  the  interest  is  reduced 
to  2  per  cent,  by  the  Le^slature  hereafter  there 
will  still  be  amply  sufficient  for  a  sum  of  1602., 
that  being  more  than  enough  to  pay  the  annuity. 
That  seems  to  me  to  be  a  reasonable  course.  Then 
there  are  one  or  two  points  in  the  argument 
which  perhaps  I  may  notice.  It  was  said  that 
the  lady  was  bound  by  what  had  already  been 
done  by  the  court  to  accept  what  had  been  done 
by  the  court  in  her  favour  as  a  complete  pro- 
vision. It  does  not  seem  to  her  that  that  is  the 
true  construction  of  the  order.  The  first  order 
made  was  one  of  the  25th  May  1868,  by  Stuart, 
V.C,  by  which  a  certain  sum  of  consols  was 
carried  over  to  the  annuity  account  of  the  annui- 
tant, and  it  was  directed  that  the  interest  to 
aocrue  due  on  the  annuities  to  be  so  earned  over 
should  be  paid  to  the  annuitant  in  satisfaction 
of  the  annuity  bequeathed  to  her.  Mrs.  Venables 
was  not  present  on  that  occasion.  She  subse- 
quently obtained  an  order  for  payment  to  her 
of  the  annuity  which  was  being  provided  for  her. 
Then  it  is  suggested  that,  by  coming  in  and  accept- 
ing payment  of  the  fund  which  was  appropriated 
by  the  court  in  this  way  she  has  precluded  herself 
from  obtaining  anything  else.  I  do  not  think  that 
that  is  the  ti-ue  view  of  the  order.  It  is  simply 
an  administrative  order  making  provision  for  the 
payment  of  the  annuities.  As  North,  J.  observed 
in  the  judgment  in  Re  Parry  ;  Scott  v.  Leak  (vbi 
tup.),  which  I  have  read,  the  appropriation  of 
part  of  the  assets  of  the  testator  in  that  case  did 
not  release  the  rest  of  the  estate.  So  it  seems  to 
me  that  the  appropriation  of  this  particular  part 
of  the  assets  for  making  pixjvision  out  of  the 
income  of  it  for  payment  of  the  annuity  did  not 
release  the  rest.  That  left  the  rights  of  this  par- 
ticular annuitant  unaffected.  That,  I  think,  is 
perfectly  dear  by  what  has  been  done  subse- 
quentiy  in  the  suit,  because  similar  provisions 
are  made  for  all  the  rest  of  the  annuitants.  As 
I  have  already  pointed  out,  in  the  year  1894  the 
bargains  were  entered  into  with  the  other  nine 
annuitants  by  which  they  did  bind  themselves  to 
accept  the  provision  then  made  in  satisfaction  of 
their  annuities.  After  the  passing  of  the  Act 
of  1888  by  reason  of  which  the  income  arising 
from  the  consols  became  insufficient  for  the 
payment  of  the  annuities  in  full,  the  residuary 
legatees  themselves  took  out  a  summons  to 
make  up  the  annuities  in  full,  and  they  got 
nine  of  the  annuitants  to  enter  into  a  bargain 
with  them  that  the  provision  then  made  should 
be  final.  Mrs.  Venables  declined  to  make  any 
such  arrangement  and  stood  on  her  rights,  and 
she  was  entitled  so  to  do.  It  does  not  seem  to  me 
that  anything  which  has  happened  np  to  the 
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present  time  has  deprived  Mrs.  Yenables  of  her 
right  to  hare  her  annuity  paid  out  of  the  income 
of  the  fund.  Now  it  is  pointed  out  that  an  offer 
was  made  to  give  a  charge  on  the  corpus  of  both 
of  the  funds  in  court  to  answer  Mrs.  Yenables' 
annuity  and  of  the  reversion  which  belongs  to 
the  residuary  legatees  of  the  fund  which  had  been 
appropriated  to  answer  the  other  annuities.  Mrs. 
Yenables  declines  that.  She  says :  "  My  annuity 
is  solely  payable  out  of  income.  I  stand  on  my 
strict  rights,  and  I  desire  that  proper  provision 
may  be  made  for  the  payment  of  my  annuity  by 
means  of  income."  I  think  that  she  is  entitled 
to  do  that.  I  say  nothing  as  to  what  may  happen 
on  the  death  of  any  one  of  the  other  annuitants. 
No  doubt  the  question  will  then  arise  as  to 
whether  the  residuary  legatees  will  be  entitled  to 
the  fund  carried  over  to  answer  the  other  annuities, 
subject  to  the  bargain  I  have  mentioned.  The 
same  principle  I  apprehend  will  apply,  that  is  to 
say,  that  Mrs.  Yenables'  annuity  may  be  in  the 
future  a  payment  out;  but  events  may  occur 
during  the  lives  of  any  one  of  the  other  annui- 
tants and  further  eimerience  may  show  that  the 
appropriation  is  insufficient,  and  the  court  will  be 
perfectly  free  when  the  event  arises  on  the  death 
of  any  annuitant  to  deal  with  the  funds  which  are 
standing  to  the  credit  of  any  annuitant  having 
regard  to  the  rights  of  Mrs.  Yenables,  the  annui- 
tant with  whom  I  have  to  deal  on  this  occasion,  as 
to  the  court  may  seem  right.  I  do  not  by  any 
expression  of  opinion  on  this  occasion,  or  by  any- 
thmg  in  the  oixler,  intend  to  prejudice  whatever 
may  be  done  when  such  event  arises.  That  being 
my  view  of  the  rights  of  Mrs.  Yenables,  the 
annuitant  who  has  not  consented  to  anything,  and 
of  the  mode  in  which  her  rights  are  to  be  satisfied, 
the  order  will  be  accordingly;  that  is  to  say,  2000Z. 
will  be  left  in  court  to  the  account  of  the  residuary 
legatees  not  to  be  paid  out  without  notice  to  the 
annuitant,  and  they  in  accordance  with  the 
decision  of  the  House  of  Lords  will  in  the  mean- 
time, and  until  further  order,  receive  the  income 
from  that  fund.  All  the  rest  of  the  funds  in 
court  standing  to  the  credit  of  the  residuary 
legatees  I  think  may  safely  now  be  paid  to  them 
just  as  Wickens,  Y.C.  directed  the  impure  person- 
alty to  be  paid  over  to  the  Grown  m  the  year 
1871. 
From  that  decision  Mrs.  Yenables  now  appealed. 

Oraham  Hastings,  Q.C.  (with  him  Johnston 
Edwards)  for  the  appellant. — Stirling,  J.  had  no 
authority  under  the  terms  of  this  will  to  order  the 
residue  to  be  distributed,  even  though  his  Lordship 
set  aside  enough,  and  indeed  more  than  enough, 
to  answer  the  annuities.  The  learned  judge 
decided  this  case  on  the  authority  of 

Re  Parry  ;  Scott  v.  Leeik,  61  L.  T.  Bep.  380 ;  42 
Ch.  Div.  570. 

But  I  say  that  North,  J.  in  that  case  neither 
decided,  nor  intended  to  decide,  anything  of  the 
kind  that  has  been  decided  here.  The  appellant 
has  a  charge  on  the  whole  capital,  and  is  really 
in  the  position  of  a  mortgagee  of  the  fund.  There 
is  no  power  under  the  will  to  distribute  the 
residue  until  the  annuitant  is  dead.  FBioby, 
L.J. — You  may  be  right  in  saying  that  the 
executors  would  have  no  power  to  do  so,  but  it  is 
a  strong  thing  to  say  that  the '  court  has  no 
power.]  Where  would  the  oaarb  get  its  power 
from  it  the  will  does  not  give  it  ?    [Bioby,  L. J. 


— In  Saunders  v.  VauMer  (Or.  &Ph.  240)  the  ooart 
assumed  a  jurisdiction,  though  contrary  to  the 
torms  of  the  will,]  Yes,  but  Saunders  v.  Vautier 
(ubi  sup.)  has  never  been  applied  to  capital.  The 
court  only  has  jurisdiction  to  order  the  residue  to 
be  distributed  before  all  the  annuitants  are  dead 
if  all  parties  consent.  Authority  there  is  none 
which  says  that,  if  the  court  sets  aside  sufScient 
to  meet  the  annuities,  then  the  residue  may  be 
distributed,  f  Riobt,  L.J. — ^Do  you  question  the 
practice  of  the  court,  or  the  antiquity  of  the 
practice,  in  so  doing  ?  See  King  v.  Malcott  (9 
Hare,  692,  at  p.  696.]  No;  but  the  practice 
exists  '  simply  because  annuitants  have  not 
objected.  The  jurisdiction  has  never  before  been 
contested;  it  has  been  acquiesced  in.  \^FHscher, 
Q.C— In  1734  Lord  Talbot,  in  the  case  of 
Slanning  v.  Style  (3  P.  Wms.  334,  at  p.  336) 
established  the  practice.]  That  case,  I  submit, 
does  not  touch  the  point.  The  passage  on  which 
my  friend  relies  is  not  applicable  to  the  present 
case.  The  distribution  of  the  residue  may  take 
place  with  the  consent  of  the  annuitant,  bat  it 
cannot  be  done  in  the  face  of  opposition.  The 
rest  of  the  assete  constituting  the  residue  are 
the  security  of  the  annuitant,  and  the  annaitant 
may  object  to  those  assets  being  paid  away : 

Weatherall  v.  Thornburgh,  89  L.  T.  Eep.  9  ;  8  Ch. 
Div.  261,  270. 
[Smith,  L.J. — Does  not  the  court  assume  what 
18  best  for  all  parties  P]  The  court  may  have  over 
and  over  again  ordered  the  residue  to  be  Re- 
tributed on  the  assumption  that  all  parties  con- 
sented. But,  if  there  is  any  opposition,  then  the 
court  has  no  right  in  the  face  of  that  opposition 
to  pay  the  residue  away. 

Fischer,  Q.C.  (with  him  Samuel  Dickinson)  for 
the  respondente,  the  London  Orphan  A.sylum. 
[LiNDLBY.  L.J.-rOan  you  throw  any  light  on  the 
practice  of  the  court  by  reference  to  authorities  ?] 
King  V.  Malcott  (itiit  sup.)  appears  to  be  the  case 
that  does  so  best.  But  the  rule  of  the  court  to 
make  provision  by  setting  aside  suflS^cient  to 
satisfy  annuities  has  been  recognised  by  the  House 
of  Lords: 

Prendergast  v.  Luihington,  5  Hare,  171 ;  on  appeal, 
3  H.  of  L.  Cas.  195,  at  p.  222. 
[LiNDUBY,  L.J. — Is  there  any  case  where  the 
residue  has  been  ordered  to  be  distributed  in  the 
face  of  opposition  P]  No,  I  know  of  no  such  case, 
but  there  is  a  case  in  which  the  point  was 
discussed : 

May  V.  Bennett,  1  Bnss.  370. 
The  point  came  also  before  the  Appeal  Court  in 

Booth.  V.  Couiton,  L.  Bep.  5  Ch.  App.  684. 
[BioBY,  L.J. — Boyd  v.  Suckle  (10  Sim.  595)  seems 
to  make  it  abundantly  clear  that  deficien<7  of 
income  may  be  made  good  out  of  the  capitu  of 
the  residue.]  The  annuitant  can  f oUow  the  assets 
paid  over  no  doubt.  [LiuDUiY,  L.J. — ^No  refer- 
ence appears  to  be  possible  to  a  case  in  which  the 
practice  has  been  followed  in  spite  of  opposition ; 
and  the  question  is  whether  the  appellant  is  right 
in  saying  that  it  cannot  be  done  in  such  a  case.] 
I  can  find  no  case.  But  is  it  to  be  supponed  th&t 
the  long-established  practice  of  the  court  is  all 
wrong  P  It  has  been  perfectly  uniform.  What 
has  been  the  object  of  the  court  in  all  these  cases 
was  pointed  out  by  North,  J.  in 

R«  Parry ;  Seott  v.  Leal  (ubi  tup.). 
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The  appellant's  annuity  is  not  only  sufficiently, 
but  amply,  provided  for,'  and  her  opposition  is 
therefore  atnolntely  groundless.  He  referred 
i^ao  to 

AtmmotM  ▼.  Bolland,  3  Mer.  547. 

H.  Fellowi  for  the  respondents,  the  Royal  Free 
Hospital. — ^I  also  have  lailed  to  find  any  direct 
authority,  and  no  doubt  it  is  because  this  extreme 
point  has  never  been  put  before  the  court 
previously.  There  is  no  case  nearer  than  those 
that  have  been  cited.  This  is  not  the  case  of  a 
mortgage.  There  is  not  even  a  charge  in  terms. 
It  is  a  case  of  administration.  The  practice  of 
the  court  is  to  set  aside  sufficient  funds  to  satisfy 
annuities,  whether  in  the  absence  of  the  annui- 
tants, or  with  the  consent  of  the  annuitants, 
or  even  in  the  face  of  the  opposition  of  the 
annuitants. 

HaMey  for  the  respondents.  King's  College 
Hospital  and  the  Public  Dispensary. 

Buckley,  Q.C.  and  T.  B.  Aopter  for  the  respon- 
dents, the  National  Hospital  for  the  Paralysed 
and  Epileptic. 

Johniion  EdtBardn  in  reply. — All  the  cases  cited 
are  distinguishable  because,  according  to  the 
judgment  of  the  House  of  Lords  in  the  present 
case,  all  thn  annuities  are  chargeable  only  on  the 
income  of  each  year.  The  annuitants  have  no 
right  against  the  capital.  ^^^  ^^  ^^^ 

Dec.  16, 1895. — The  following  judgments  were 
delivered : — 

LiNDLBT,  L.J. — In  this  case  there  is  an  appeal, 
nominally  in  the  name  of  Mrs.  Yenables,  against 
an  order  made  by  Stirling,  J.,  directing  certain 
funds  to  be  paid  over  to  some  charities,  which 
are  residuary  legatees.  The  direction  for  distri- 
bution is  made,  although  there  are  annuities,  or 
rather  there  is  one  annuitv,  charged  upon  the 
residoaxy  estate,  and  still  payable  to  Mrs. 
Yenables.  Under  orders  which  I  need  not  refer 
to,  a  sum  of  80002.  in  Consols  has  been  set  apart 
to  answer  Mrs.  Yenables'  annuity.  The  amount 
of  that  annuity  is  150Z.  a  year.  In  the  judgment 
of  Stirling,  J.  that  was  an  ample  sum  to  be  set 
apart  to  provide  for  the  annuity,  and  the  appel- 
lant's counsel  did  not  really  contend  the  contrary. 
It  is  obvions  upon  consideration,  havinsr  regard  to 
the  age  of  tne  lady  and  the  amount  of  the 
annuity,  that  8000{.  is  quite  ample.  But  Mr. 
Graham  Hastings,  for  the  appellant,  argued  that 
Stirling,  J.  had  no  jurisdiction  to  order  the 
reaidnary  estete  to  be  divided,  inasmuch  as 
Mi8.  Yenables'  annuity  was  charged  upon  the 
whole  residuanr  estate.  The  will  which  gave 
her  the  annmty,  and  gave  the  charities  the 
reeidnaiy  estate,  is  worded  in  this  way — after 
payment  of  the  annuity  the  residue  is  to  be 
divided.  Mr.  Graham  Hastings'  point  was,  that 
the  annuity  had  not  been  paid  and  would  not  be 
paid  until  Mrs.  Yenables  death,  and  that  upon 
the  terms  of  the  will  there  was  no  jurisdiction  in 
the  cqurt  to  order  the  residuary  estate  to  be  dis- 
tributed until  after  her  death.  Now,  according 
to  the  strict  language  of  the  will,  that  no  doubt  is 
so.  But  what  is  the  meaning  of  a  wiU  which 
charges  a  residuary  estate  with  a  legacy  or  several 
legacies,  and  then  directs  that  upon  the  death  of 
the  annuitante  the  residue  is  to  be  divided  i'  As 
between  the  annuitants  on  the  one  hand,  and  the 


residuanr  legatees  upon  the  other,  it  is  a  gift  of 
the  residue  subject  to  the  payment  of  the  annui- 
ties. And  if  the  annuities  are  released,  or  ample 
provision  is  made  for  the  payment  of  those 
annuities,  it  has  been  the  invariable  practice  of 
the  oourt  to  let  the  residuary  legatees  nave  what 
is  theirs.  But  of  course  the  division  is  subject  to 
an  ample  provision  for  the  payment  of  the  annui- 
ties. I  confess  that  it  took  me  by  surprise  to  be 
told  that  there  was  no  jurisdiction  to  make  any 
such  order  as  is  asked  for  hei-e,  and  that  the  court 
had  never  done  it  in  face  of  opposition.  That  the 
court  has  been  in  the  habit  of  doing  it  ever  since 
Lord  Talbot's  time  .is  obvious  from  the  cases. 
Speaking  from  my  own  recollection — and  my 
brother  Aigby  confirms  me — it  has  been  done 
scores  of  times.  But  we  are  not  prepared  to  say 
that  we  recollect  a  case  where  it  was  done  in  spite 
of  opposition.  Here  the  opposition  is  an  opposi- 
tion of  a  dog-in-the-manger  kind,  there  being 
ample  to  provide  for  the  annuity  of  Mrs.  Yenables. 
Mr.  Fischer  referred  us  to  a  great  many  autho- 
rities which  supported  that  view  of  the  practice  of 
the  court,  and,  in  addition  to  those  decisions 
which  have  been  cited,  there  are  one  or  two  more. 
There  is  more  particularly  the  case  of  Fryer  v. 
Buttar  (8  Sim.  442),  which  might  have  been  referred 
to,  and  which  I  will  name,  without  going  through 
it.  But  there  was  considerable  opposition  there; 
although  not  actually  to  the  disbibution  of  the 
ultimate  residue.  The  view  taken  by  Stirling,  J. 
in  the  present  case  is  the  common-sense  view,  and 
it  is,  as  I  have  already  said,  supported  by  the 
uniform  praoiice  of  the  court,  and  that  is  to  let 
the  residnary  legatees  have  what  is  theirs,  subject 
to  setting  aside  a  sufficient  amount  for  the  pay- 
ment of  the  annuities.  Of  coui'se,  if  in  some 
unforeseen  event  it  should  become  necessary  for 
the  annuitant  to  have  recourse  to  the  capitel  so 
set  apart,  she  would  be  entitled  to  do  so.  But  to 
suppose  it  is  conceivable  in  any  case,  except  the 
inscMvency  of  the  country,  which  is  a  contingency 
the  court  never  contemplates,  that  she  will  not  be 
paid  her  annuity  in  full  is  perfectly  idle.  So  far 
there  is  no  difficulty,  and  it  was  not  because  any 
of  us  felt  a  difficulty  that  we  omitted  to  give 

i'udgment  when  the  argument  was  concluded. 
}ut  there  was  a  question  that  occurred  to  us 
about  the  ooste  of  this  appeal  which  required  care, 
and  I  will  now  say  what  I  have  to  say  about  that 

g>int.  The  appeal  will  be  dismissed  with  costs, 
ut  in  these  cases  there  is  always  a  disci-etion  in 
the  Court  of  Appeal  as  to  the  orders  it  ought  to 
make  with  reference  to  the  question  of  costs,  and 
I  think  the  court  is  bound  to  see  that  ite  orders 
are  not  necessarily  oppressive.  It  appears  to  me 
that  in  this  case  there  really  was  no  sensible  reason 
for  alljparties  appearing  by  separate  solicitors.  It 
is  well  known  that  only  two  counsel  on  each  side 
can  be  heard  here.  I  think  it  would  be  oppressive 
to  allow  more  than  one  set  of  coste.  What  I  am 
prepared  to  do  (and  my  colleagues  agree  with  me) 
is  to  exercise  our  discretion  on  this  occasion  as 
we  did  before,  and  give  the  coste  to  the  party  .who 
has  the  conduct  of  the  cause.  There  will  be  one 
set  of  coste  to  be  paid  by  the  appellant,  and  the 
others  must  pay  their  own  costs.  They  are 
perfectly  justified  in  employing  their  own 
solicitors  if  they  like,  but  this  is  not  a  case 
where  it  was  necessary  for  five  sete  of  counsel 
to  be  instructed  in  order  to  protect  the  righte 
of  the  residuary  legatees.    Then  I  have  to  say 
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this  :  It  appeared  to  us,  when  we  understood 
this  case,  that  this  appeal  could  not  have  been 
bonti  fide  brought  by,  or  in  the  interest  of, 
Mrs.  Yenables,  and  we  took  upon  ourselves  the 
responsibility  of  communicating  with  the  official 
solicitor  and  directing  him  to  see  Mrs.  Yenables 
to  ascertain  whether  this  appeal  was  brought  by 
her,  and  in  her  interest,  she  understanding  that 
there  was  amply  sufficient  in  court  to  provide  for 
her  annuity.  We  have  ascertained  that  this 
appeal  is  really  the  appeal  of  her  solicitor,  Mr. 
Hood-Barrs,  in  her  name.  There  is  one  other 
piece  of  information  I  will  mention.  The  official 
solicitor  has  given  us  a  lettor  purporting  to  be 
signed  by  Mr.  Hood-Barrs,  whicu  is  to  this  effect 
that  it  is  his  appeal— that  he  intends  fighting 
this  case  to  the  House  of  Lords,  and  that  he  is  to 
have  the  benefit  of  the  appeal,  if  there  is  any 
benefit.  Under  those  circumstances  it  does  strike 
us  that  it  is  for  him  to  show  us  why  we  should 
not  make  an  order  that  he  should  pay  the  costs. 

Smith,  L.J. — I  entirely  agree. 

RioBY,  L.J. — I  also  agree. 

Hood-Barrs,   in    person,    then    addressed    the 
court. 

LiNDLHT,  L.J. — We  have  now  to  consider 
whether  this  is  a  case  in  which  an  order  ought  to 
be 'made  against  the  appellant's  solicitor  in  person 
to  indemnify  his  client  arainst  the  costs  of  this 
appeal.  We  know  now  n-om  Mr.  Hood-Barrs' 
own  statement  the  whole  history  of  this  case,  and 
what  this  appeal  is  really  for.  It  is  now  perfectly 
obvious  that  the  suspicion  which  we  had,  when 
counsel  fii-st  addressed  us  on  the  merits,  is  well 
founded — that  this  appeal  cannot  be  fairly  or 
properly  regarded  as  an  appeal  brought  in  the 
interests  of  Mrs.  Yenables,  but  the  object  of  the 
appeal  is  to  compel  the  charities  to  come  to  some 
terms  with  Mr.  Hood-Ban's, especially  with  respect 
to  certain  costs,  as  to  some  of  which  he  has  given 
his  own  personal  guarantee.  That  explains  his 
letter  to  Mrs.  Yenables  which  he  admits  is 
correct,  and  two  passages  of  which  I  will  read. 
The  first  relates  to  other  matters.  Then  he  says : 
"  With  regard  to  the  appeal  about  which  I  wrote 
you,  as  I  have  said,  you  will  incur  no  liability 
whatever.  Whatever  liability  there  is  will  m 
with  me.  I  hope  ultimately  to  get  a  settlement 
of  the  appeal  which  will  be  beneficial  to  me " — 
that  is,  I  will  take  the  burden  of  the  appeal  on 
myself  and  at  the  same  time  any  benefit.  That 
expresses  in  a  few  words  the  real  truth  of  the 
matter.  It  is  perfectly  obvious  to  us  that,  although 
Mrs.  Yenables  has  so  far  authorised  and  approved 
of  this  appeal  as  to  render  her  responsible  for  the 
costs,  yet,  when  we  come  to  look  at  the  matter  as 
between  her  and  her  solicitor,  it  is  equally  obvious 
that  she  is  a  mere  puppet  in  his  hands,  and  that 
this  appeal  is  brought  by  him  for  his  own 
purposes  and  not  in  the  interests  of  Mrs. 
Yenables  at  all.  Now,  Mr.  Hood-Barrs  has 
thought  proper  to  csist  aspersions  on  the 
conduct  of  the  official  solicitor.  All  that  I  can 
say  is,  that  we  are  responsible  for  his  going  to  Mrs. 
Yenables.  We  were  convinced — or,  at  all  events, 
strongly  of  opinion — ^that  this  appcHil  was  not  an 
appeal  brought  by  her  in  her  interests — in  other 
words,  we  did  not  believe  that  the  real  object  of 
this  appeal  was  its  apparent  object,  namely,  to  get 
for  her  a  better  security  for  her  annuity.  It  was 
quite  obvious  that  it  was  our  duty,  having  that 


opinion,  to  take  care  that  a  suitor  of  the  court  was 
not  made  liable  for  considerable  costs  (I  do  not 
say  anything  about  half  her  inoome)  for  a  purpose 
with  which  she  had  i-eally  nothing  whatever  to  do. 
I  think  that  not  only  were  we  justified,  but  that 
we  should  have  failed  in  our  duty  if  having  that 
view  we  did  not  investigate  the  matter  by  sending 
the  official  solicitor  to  inform  us  more  about  it. 
The  official  solicitor  goes  as  the  officer  of  the 
court ;  be  is  not  a  solicitor  for  the  client — nothing 
of  the  sort.  He  has  performed  his  duty  in  a  way 
that  at  least  has  given  us  perfect  satisfaction. 
We  should  be  failing  in  our  duty  if  we  did  not 
apply  to  this  case  the  power  which  is  to  be  found 
in  Order  LXY.,  r.  11 :  "If  in  any  case  it  shall 
appear  to  the  court  or  a  judge  that  costs  have 
been  improperly  or  without  any  reasonable  cause 
incurred,  or  that  by  reason  of  any  undue  delay  in 
proceeding  under  any  judgment  or  order,  or  of 
any  misconduct  or  default  of  the  solicitor,  any 
costs  properly  incurred  have  nevertheless  proved 
fruitless  to  the  person  incurring  the  same,  the 
court  or  judge  may  call  on  the  solicitor  of  the 
person  by  whom  such  costs  have  been  so  incurred 
to  show  cause  why  such  costs  should  not  be  dis- 
allowed as  between  the  solicitor  and  his  client, 
and  also  (if  the  circumstances  of  the  case  shall 
require)  why  the  solicitor  should  not  repay  to  his 
client  any  costs  which  the  client  may  bave  been 
ordered  to  pay  to  any  other  person,''  and  so  on. 
If  there  ever  was  a  case  in  which  that  order  ought 
to  be  applied,  this  is  one.  The  charge  against  Mr. 
Hood-Barrs,  which  he  has  proved  up  to  the  hilt  by 
his  own  statement,  is,  that  this  appeal  is  not 
brought  for  the  benefit  of  his  client,  out  that  it  is 
brought  for  the  ulterior  purpose  of  benefiting 
himself  in  this  sense — to  compel  these  chariti>-8, 
if  he  can,  to  come  to  some  arrangement  with  him 
which  they  are  not  in  the  least  bound  to  do,  and 
which  he  has  no  right  to  impose.  It  is  very  nearly, 
if  not  quite,  justifiable  to  say  that  it  is  a  black- 
mailing appeal.  As  to  the  form  of  the  order, 
the  appeal  will  be  dismissed  with  costs — one  set  of 
costs — to  be  paid  by  the  api)ellant,  and  to  be  repaid 
to  het  by  Mr.  Hood-Barrs  personally.  In  other 
words,  he  is  not  to  be  entitled  to  i  ny  costs  from 
his  client.  It  must  follow  the  terms  of  Order 
LXY.,  r.  11. 

Smith,  L.J. — ^I  am  entirely  of  the  same  opinion. 
The  question  which  the  court  has  now  to  deter- 
mine is,  whether  it  does  appear  to  the  court  that 
"  costs  have  been  improperly  or  without  any 
reasonable  cause  incurred  "  in  this  case.  If  the 
court  comes  to  that  opinion,  power  is  given  to  the 
court,  under  Order  LXY.,  r.  11,  to  call  upon  the 
solicitor  of  the  client  to  show  cause  why  the  costs 
should  not  be  disallowed,  or  why  he  should'  not 
repay  the  costs  which  have  been  incurred  by  the 
client.  I  wish  shortly  to  sf-^ite  how  the  matter 
appears  to  me.  The  testator  made  a  will,  and 
controversy  arose  as  to  the  construction  of  that 
will.  My  brother  Stirling  put  a  constmcUon 
upon  it.  This  court  afterwards  put  the  same  con- 
struction upon  it,  and  the  House  of  Lords  has 
held  that  the  construction  put  upon  it  by  my 
brother  Stirling,  and  this  court,  was  right.  I  do 
not  for  a  moment  say  that  that  litigation,  which 
as  I  understand  was  undertaken  on  behalf  of  the 
next  of  kin,  who  were  the  appellants  all  through 
in  this  court,  and  in  the  House  of  Lords,  was  not 
a  proper  litigation  for  Mr.  Hood-Barrs  to  under- 
take.   I  do  not  say  that  in  any  shape  or  way  ap 
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to  the  judgment  in  the  House  of  Lords,  which 
was  given  in  March  1895,  saj  complaint  can  be 
made  of>  Mr.  Hood-Barrs  in  the  matter — none 
whatever.  What  we  have  to  determine  is,  as  to 
what  took  place  after  March  1895  when  the 
judgmemt  of  the  House  of  Lords  was  given. 
Now  what  happened  F  The  judgment  ol  the 
House  of  Lords  affiiined  that  certain  charities, 
five  in  number,  were  entitled  to  the  corpus  of  the 
property — I  am  putting  it  shortly — subject  to 
certain  annuities.  The  House  of  Lords  gave 
judgment  for  the  respondents  with  costs  against 
the  appellants  there,  who  were  Mr.  Hood-Barrs' 
clients.  It  seems  to  me  that  Mr.  Hood-Barrs 
after  that  judgment  had  been  given  against  his 
clients  did  all  he  could  to  gnt  these  charities  to 
forego  their  costs.  That  seems  to  me  to  be  all  right. 
But  he  could  not  get  them  to  agree  to  that,  and 
they  were  within  their  rights  in  saying,  "We  will 
not  forego  the  costs."  Then  what  Happened  ? 
The  charities  want  to  get  the  property  to  which 
the  House  of  Lords  said  they  were  entiUed.  That 
property  was  invested  at  that  time  in  consols  in 
court  in  the  administration  of  the  testator's  estate. 
What  the  charities  did  was  this :  They  took  out 
a  summons  before  my  brother  Stirling  to  get  an 
order  that  the  corpus  should  be  paid  out  to  them 
in  the  shares  to  which  they  had  been  adjudged 
entitled  under  the  judgment  of  the  House  of 
Loids,  but,  of  course,  subject  (I  do  not  forget  what 
Mr.  Hood-Barrs  said  about  making  provision  for 
the  annuities)  to  such  part  of  the  corpus  being 
set  aside  as  would  fully  secure  the  annul  ants 
having  a  charge  upon  the  corpus.  What  did  my 
brother  Stirling  do  ?  He  took  into  consideration 
the  circumstances  as  regarded  Mrs.  Yenables,  and 
no  doubt  as  regarded  the  other  annuitants — 
none  of  whom  appeal  a^iinst  Stirling,  J.'s 
order — and  he  said,  "If  I  set  apai-t'  8000J., 
and  keep  that  in  court  for  the  purpose  of  satis- 
fying your  annuity  I  am  perfectly  certain  you 
wiU  have  your  annuity  of  1502.  a  year  as  long  as 
yon  live."  I  am  perfectly  satisfied  that  my  brother 
Stirling  was  right  in  that,  and  nobody  can  hear 
what  I  am  saying  without  being  satisfied  that  the 
order  of  my  brother  Stirling  was  a  just  order  to 
make  as  between  the  annuitants  on  the  one  part, 
and  the  charities  on  the  other,  who  were  entitled 
to  the  residue  of  the  corpus.  But  now  comes  the 
difficulty  with  regard  to  Mr.  Hood-Barrs.  Mr. 
Hood-Barrs  could  not  get  the  charities  to  a«ree 
to  forego  the  costs ;  so  ne  goes  to  Mrs.  Yenables, 
who  is  a  lady  certainly  not  in  affluent  circum- 
stances, and  he  gets  her  name  for  the  purpose  of 
appealing  against  that  order  of  Stirling,  J.  It 
certainly  did  appear  to  me,  when  Mr.  Graham 
Hastings  was  arguing  this  case  on  behalf  of  the 
appellant,  that  it  was  a  senseless  appeal,  and  one 
which  nobody  could  have  brought  unless  he  or  she 
had  been  ill  advised,  or  was  perverse  or  obstinate. 
I  certainly  did  come  to  that  conclusion  when  I 
beard  Mr.  Graham  Hastings  upon  the  point  that 
this  was  not  in  substance  Mrs.  Yenables'  appeal. 
Now  what  was  the  court  to  do  P  It  struck  me — 
and  I  use  a  word  which  I  have  used  before  to-day, 
as  no  other  word  will  properly  describe  it — as  cruel, 
in  such  an  appeal  as  this,  as  we  had  to  dismiss  the 
appeal,  that  we  should  make  this  unfortunate 
appellant  pay  the  costs.  She  has  only  a  small 
annuity  of  1502.  a  year,  and  the  costs  in  this  court 
could  not  be  otherwise  than  heavy  when  the  appeal 
was  dismissed.    What  did  we  do  f    We  have  an 


officer  of  this  court  (I  wish  to  say  something  about 
him)  who  is  called  the  official  solicitor.  In  my 
judgment,  the  official  solicitor  is  appointed  official 
solicitor  to  the  court  in  order  that  a  judge  may 
communicate  with  him  when  he  sees  before  him 
certain  matters  which  he  wants  investigated,  and 
as  regards  the  absolute  accuracy  of  which  counsel 
is  not  instructed,  and  has  no  knowledge  whatever. 
It  is  then  the  duty  of  the  judge  to  communicate 
with  the  official  solicitor  in  order  that  the  judge 
may  be  informed  as  to  where  the  real  tinith  of  the 
case  lies.  In  this  case,  Mr.  Hood-Barrs  chooses 
to  apply  the  term  "  dirty  work "  to  what  the 
official  solicitor  has  done.  But  I  say — and  I  say 
it  emphatically — that  that  term  ought-  not  to  be 
applied,  because  the  official  solicitor  has  faithfully 
carried  out  our  orders,  which  orders,  considering 
the  position  in  which  we  were  placed,  we  were 
bound  to  give.  Then  we  find  out  it  was  not  Mrs. 
Yenables'  appeal.  It  is  all  very  well  to  say  that 
she  bad  given  instructions  to  Mr.  Hood-BaiTS,  but 
what  interest  has  Mrs.  Yenables  in  appealing  to 
this  court  ?  She  had  her  80002.  capital  set  apart 
for  her  for  the  rest  of  her  life,  which  sum  was  more 
than  sufficient  to  pay,  whatever  might  happen,  her 
annuity  of  1502.  a  year.  Now  Mr.  Hood-Barrs 
comes  and  tells  us — and  I  have  no  doubt  accurately 
— the  attempts  he  had  made  to  settle  after  he  was 
defeated  in  the  House  of  Lords.  He  could  not  get 
a  settlement,  and,  as  has  been  pointed  out  by  my 
brother  Lindley,  this  appeal  is  not  brought  in  the 
interests  of  Mrs.  Yenables  at  all.  It  was  perfectly 
immaterial  to  her,  except  as  regards  costs,  which 
way  it  went;  but  it  was  brought  for  the  purpose 
of  coercing,  if  Mr.  Hood-Barrs  could,  these  coarities 
to  come  to  his  terms.  In  the  letter  of  the  9th  Nov. 
1895  he  says,  "  I  hope  ultimately  to  get  a  settle* 
ment  of  the  appeal  which  will  be  a  benefit  to  me.'* 
If  there  ever  was  a  case  in  which  rule  11  of 
Order  LXY.  should  be  put  into  force  it  appears  to 
me  to  be  this ;  and  I  think  that  the  order  which 
my  brother  Lindley  has  mentioned  ought  to  be 
made. 

RiQBT,  L.J. — I  will  assnme  for  the  purposes 
of  my  judgment  in  this  case  that  the  conduct 
of  Mr.  Hood-Barrs,  down  to  the  time  when 
the  order  was  made  by  Stirling,  J.  for  setting 
aside  a  sum  to  provide  for  Mrs.  Yenables' 
annuity,  was  not  only  justifiable,  but  from 
the  point  of  view  of  his  client  altc^^ther  bene- 
ficiaf  to  the  client,  and  that  in  every  respect, 
down  to  that  period,  he  was  free  from  blame. 
The  order  made  vras  that  80002.  Two-and-a-Half 
per  Gent.  Annuities  should  be  appropriated  to 
meet  an  annuity  of  1502.  a  year  payable  to  a 
widow  during  the  term  of  her  life.  It  was  not 
mentioned  in  the  order  that  in  the  improbable — 
one  might  almost  say  the  impossible — event  of  the 
annuity  ever  being  larger  than  the  income  pro- 
duced by  that  80002.  the  annuitant  could  have 
recourse  to  the  80002.  capital.  But  at  any  rate 
it  was  shown  in  argument  addressed  to  us  that 
the  charities  offered  to  have  that  made  clear  upon 
the  face  of  the  order;  and  that  that  offer,  for 
reasons  which  we  now  perfectly  comprehend,  was 
declined.  I  say  this  because  from  Mr.  Hood- 
Barrs'  own  statement  it  becomes  abundantly 
clear  that  he  did  not  think  that  the  80002.  was  an 
insufficient  security.  He  tells  us  himself,  appa- 
rently unconscious  of  the  conclusion  that  would 
be  di-awn  from  what  he  said,  that  he  wajs  willing 
after  the  order  was  made  to  come  to  terms  whiob 
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would  release  20001.  out  of  the  8000Z.,  leaving 
6000{.  only.  He  stipulated  that  he  should  be 
allowed,  or  rather  that  his  client,  Mrs.  Yenables, 
should  be  allowed  to  resort  to  the  capital  of 
the  remaininf;  60002. — terms  less  advantageous 
to  his  client  than  those  which  I  believe  were 
effectuated  by  the  order.  Those  terms,  at 
any  rate,  which  fact  for  this  purpose  is  more 
important,  were  offered  by  the  other  side  at 
that  time  and  declined.  So  that  I  think  it 
would  be  absurd  to  suppose  that  Mr.  Hood-Barrs 
imagined  that  Mrs.  Venablns'  interests  were  in 
any  way  concerned  in  this  appeal.  But  we  have 
it  now  made  clear,  and  I  must  say  that  it  appeared 
to  me  not  improbable,  that  Mr.  Hood-Barrs  had 
a  direct  personal  intei'est  in  the  matter,  or,  at 
any  rate,  had  grounds  for  believing  that,  if  he 
could  get  this  order,  which  his  client's  interests 
in  no  way  required  him  to  get,  reversed  on  this 
appeal  his  own  pocket  would  be  the  better  for 
i^  because  he  could  impose  terms  upon  the 
charities  which  would  relieve  him  from  the  per- 
sonal undei'taking  he  had  entered  into  to  pay 
certain  costs  which  I  need  not  specifically  refer 
to.  That  being  the  position  of  tnings,  and  that 
being,  as  we  have  from  Mr.  Hood-Barrs'  own 
lips,  his  own  appreciation  of  the  case — ^namely, 
that  Mrs.  Yenables  was  sufficiently  secured,  and 
that  she  had  no  interest  in  the  appeal  —  he 
approaches  her.  He  suggests  —  and  a  more 
improper  suggestion  I  venture  to  say  was  never 
maide — that  she  should  lend  her  name  to  him 
coming  here  to  this  court  as  though  she  were  the 
hand  fide  appellant,  on  the  terms  that  he  should 
indemnify  her  against  costs,  and  that  he  per- 
sonally should  take  the  benefit  of  the  appeal  It 
startles  one  to  find  that  a  solicitor,  an  officer  of 
this  court,  can  come  into  court  and  openly  avow 
a  transaction  of  that  kind,  and  yet  apparently 
remain  unconscious  of  the  absolute  impropriety 
of  it.  It  appears  to  me  that  that  unconsciousness, 
if  it  be  not  assumed,  is  a  very  grave  feature  of 
the  case.  Mr.  Hood-Barrs  permitted  himself  to 
make  observations  from  a  high  standpoint  as 
that  of  a  respectable  solicitor,  who  had  a  right  to 
throw  aspersions  on  others  who  were  doing  their 
duty.  I  wish  it  to  be  known  that,  in  my  judg- 
ment at  any  rate,  it  is  not  the  part  of  a  re- 
spectable solicitor  to  induce  clients  to  lend  their 
names  for  appeals,  in  which  they  have  no 
interest  at  all,  in  order  that  the  solicitor  himself 
may  gain  his  own  private  ends.  I  look  upon  such 
an  agi-eement  as  an  abuse  of  the  practice  of  the 
court.  Mr.  Hood-BaiTs  thought  it  right  to  com- 
plain of  the  fact  that  he  was  not  approached  for 
information.  I  have  formed  my  own  judgment 
as  to  the  sort  of  information  we  should  have  got 
from  him  if  he  had  been  allowed  to  be  the  go- 
between  between  the  court  and  Mrs.  Yenables. 
I  feel  satisfied  that  we  should  not  have  arrived  at 
the  true  state  of  things ;  and  I  feel  certain  that 
we  should  have  been  altogether  disregarding  our 
duty,  if,  in  a  case  of  ttiis  kind,  we  had  not 
instoucted  the  official  solicitor  to  find  out  the 
facts  which  otherwise  I  feel  convinced  we  never 
should  have  known.  I  will  only  say  that  I  think 
that  the  official  solicitor  in  doing  what  he  did  in 
no  way  exceeded  the  instructions  that  were  given 
to  him  by  us,  and  that  he  did  what  was  pertectly 
right  and  proper.  I  protest  against  the  notion 
that  this  court  is  to  be  bound  by  any  idea  of 
etiquette  or  by  any  theories  as  to  what  is  respect- 


able between  solicitors,  to  shut  its  eyes,  or  rather 
to  shut  the  door  to  information  which  may  be 
obtainnd,  and  which  has  been  obtained  as  'in  this 
case,  and  which  would  never  hare  been  obtained 
if  we  had  not  taken  the  course  that  we  did.  I 
consider  that,  if  ever  there  was  a  case  of  uostti 
being  occasioned  improperly,  this  is  that  case.  I 
concur  in  the  judgment  which  Lindley,  L.J.  has 
mentioned,  that  this  is  a  case  in  which  Mr.  Hood- 
Bairs  can  recover  nothing  from  his  client,  and 
that  he  must  i  epay  to  her  any  costs  which  she  is 
liable  to  pay  under  the  order  of  the  court  already 
made.  The  fact  that  he  indeainified  her  is  one  of 
the  charges  against  him.  It  is  no  merit  that  he 
did  it.  It  was  absolutely  wrong  to  do  it.  After 
this  I  hope  no  solicitor  will  evet  come  and  say,  "  I 
intended  what  was  right,  I  used  the  process  of  the 
court  to  bring  about  what  I  thoughc  right,  and  I 
did  it  by  deceiving  the  court  in  the  first  instance 
into  a  belief  that  it  was  not  1  acting  in  my  own 
intei-est,  but  an  innocent  client  who  was  bringing 
an  appeal  which  the  court  has  decided  to  be  pot 
only  wrong,  but  altogether  without  precedent." 

Appeal  dlamissed. 
Solicitors :  Hood-Barrt  and  Co. ;  Winter  and  Co. ; 
Hyde,  Tandy,  Mahon,  and  Sayer ;    Gadsden  and 
Treheme ;  Bower,  Cotton,  and  Bower. 


Nov.  27  and  Dee.  5, 1895. 

(Before  Smith  and  Bioby,  L.JJ.) 

Be  Salt,  (a) 

OBIOINAL  application  TO  THB  LOBS8  JQSTICB8 
SITTING  IN  LUNACY. 

Luna^ — Person  lawfully  detained  a,s  a  ItmoHc, 
though  not  so  found  by  inquisition — Person 
appointed  to  exercise  powers  of  committee  of 
estate— Power  of  leasing — Settled  Land  Act 
1882  (45  <fc  46  Vict.  c.  38),  «8.  6,  Si— Lunacy  Act 
1890  (53  Vict.  c.  5),  ss.  116, 120. 

The  court  has  jurisdiction  to  authorise  the  person 
who  has  been  appointed  to  exercise  the  powers  of 
a  committee  of  the  estate  of  a  person  who  is  law- 
fully detained  as  a  lunatic,  though  not  so  found 
by  inquisition,  to  exercise  on  behalf  of  the  lumMe 
the  power  of  leasing  vested  in  the  lutMtie  as 
tenant  for  life  under  the  Settled  Land  Act  1882. 
Be  Martha  Baggs  (71  L.  T.  Bep.  138 ;  (1894)  2  Ch. 

416,  n.)  distinguished. 
This  was  an  application  by  the  official  solicitor, 
who  had  been  appointed  under  sect  116  of  the 
Limacy  Act  189U  to  exercise  the  powers  of 
a  committee  of  the  estate  of  Catherine  Salt,  a 
person  lawfully  detained  as  a  lunatic,  though 
not  so  found  by  inquisition,  for  an  order  under 
sect.  120  of  that  Act,  authorising  him  to  execute 
the  powers  of  leasing  vested  in  Catherine  Salt  as 
tenant  for  life  in  the  property  in  question,  under 
the  will  of  her  late  husband,  and  in  particular  to 
execute  a  lease  of  a  public-house,  called  the  Forge 
Inn,  Cardiff,  to  an  intending  lessee. 

The  proposed  lease  had  been  found  by  the 
master  to  be  a  lease  beneficial  to  the  estate  of 
Catherine  Salt  and  the  persons  entitled  in  re- 
mainder, but  the  question  arose  whether  there 
was  jurisdiction  to  make  the  order. 

Ingle  Joyce  for  the  application. — ^The  power  of 
(a)  Baported  by  W.  0.  Bur,  Eaq.,  B«n1a<ar«t-LKW. 
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leasing  pven  to  a  tenant  for  life  by  sect.  6  of  the 
Settled  Land  Act  1 882  is  in  general  terms,  and 
there  is  nothing  which  prevents  the  power  vesting 
in  a  tenant  for  life  who  is  a  lunatic,  whether  so 
found  by  inquisition  or  not.  Then  by  sect,  1*20, 
clause  {h),  of  the  Lunacy  Act  1890  a  judge  may 
authorise  the  committee  of  the  estate  of  a  lunatic 
to  "execute  any  power  of  leasing  vested  in  a 
lunatic  having  a  limited  estate  only  in  the  pro- 
perty over  which  the  power  extends."  This  case 
18  clearly  within  that  section.  The  only  difficulty 
is  caused  by  the  decision  in 

Be  Martha  Baggt,  71  L.  T.  Bep.  138;  (1894)  2  Ch. 
416,  n. 

There  it  was  held  that,  where  a  tenant  for  life  was 
a  person  lawfully  detained  as  a  lunatic  though 
not  so  found,  the  court  had  no  jurisdiction  to 
authorise  the  committeis  of  the  estate  of  the 
lunatic  to  exercise  the  power  of  sale  given  by  the 
Settled  Land  Act  1882.    But  that  case  is  distin- 

Siishable  from  the  present  one.  Sect.  120  of  the 
nnacy  Act  1890  contains  no  clause  which  autho- 
rises the  exercise  of  the  power  of  sale  vested  in  a 
lunatic  as  a  limited  owner  in  the  way  that 
clause  (h)  refers  to  a  power  of  leasing.  In  Be  X. 
(71  L.  T.  Rep.  139 ;  (1894)  2  Ch.  415)  it  was  held 
that  a  power  of  sale  « ested  in  a  lunatic  tenant  for 
life  under  a  will  was  within  sect.  120,  clause  (I), 
and  sect.  128  of  the  Lunacy  Act  1890.  The  present 
case,  therefore,  is  not  within  Be  Martha  Baggs 

i«^'^-)-  Cur.adv.vult. 

Dee.  5. — Smith,  L.J.,  after  stating  the  facts  set 
out  above,  continued: — ^It  is  not  a  lease  within 
the  powers  of  leasing  contained  in  the  will,  and 
the  leasing  powers  in  part  4,  sect.  6,  of  the  Settled 
Lajid  Act  1882  will  have  to  be  resorted  to.  By 
sect.  120  of  the  Ltmacy  Act  1890,  it  is  enacted. 
"  the  judge  may  by  order  authorise  and  direct  the 
committee  of  the  estate  of  a  lunatic  " — in  which 
position  the  present  applicant  stands  by  virtue 
of  sect.  116,  suD-sect.  2 — "  to  {h)  execute  any  power 
of  leasing  vested  in  a  Ivinatic  having  a  limited 
estate  only  in  the  property  over  which  the  power 
extends."  If  the  lease  proposed  to  be  executed 
bad  been  a  lease  within  the  power  contained  in  the 
will  it  would  clearly  have  Men  within  the  express 
terms  of  this  section,  for  Catherine  Salt  had  a 
limited  estate  only  in  the  property  in  question, 
she  being  tenant  for  life  triereof.  By  sect.  6  of 
the  Settled  Land  Act  1882,  it  is  enacted  that  "  a 
tenant  for  life  may  lease  the  settled  land,  or  any 
part  thei'eof ,"  to  state  it  shortly,  in  the  way  pro- 
posed to  be  done  in  the  present  case.  Bebus  hie 
ttantibtu,  where  is  the  difficulty  ?  It  appears  to 
me  that  there  is  no  difficulty  whatever,  for  the 
case  falls  within  the  express  terms  of  the  two 
Acts.  But  it  is  suggested  that  there  is  a  decision 
in  this  court  of  Be  Martha  Baggs  {uhi  sup.)  which 
stands  in  the  way.  In  my  judgment  it  does  not 
do  so.  In  that  case  an  application  was  made 
under  sect.  116,  sub-sect.  2,  of  the  Lunacy  Act 
1890,  not  for  an  order  to  lease,  but  for  an  order 
to  sell  property  belonging  to  the  lunatic,  she 
having  only  a  hfe  estate  therein ;  and  this  court 
held  that  the  applicant  could  not  bring  that  case 
within  that  sub-section,  because  the  property  did 
not  "  belong  "  to  the  lunatic,  she  having  only  a 
life  interest  therein,  and  that  he  could  not  bring 
the  case  within  the  provisions  nf  sect.  62  of  the 
Settled  Land  Act  of  1882,  because  that  section 


only  applied  to  a  tenant  for  life  who  was  a  lunatic 
so  found  by  inquisition,  which  Martha  Bagtcs 
was  not;  and  this  court  therefore  held  that  it  was 
a  case  iiot  provided  for  by  either  the  Lunacy  Act 
of  1890  or  the  Settled  Land  Act  of  1882.  But,  in 
my  judgment,  the  present  case  is  expressly  in 
terms  provided  for  by  sect.  120  of  the  Lunacy  Act 
1890.  We  are  not  therefore  fettered  by  that  case, 
for  it  does  not  apply  to  this  present  case ;  and,  in 
my  judgment,  an  order  giving  power  to  execute 
the  proposed  lease  can  be  legally  made,  and  we 
make  such  order  accordingly. 

RiGBT,  L.J. — I  agree  with  the  judgment  which 
has  just  been  delivered,  but  will  add  in  my  own 
words  my  reasons  for  thinking  that  Be  Martha 
Baggs  {vhi  sup.)  is  distinguishable  from  this  case. 
That  case  was  an  application  for  leave  to  exercise 
the  power  of  sale  given  by  the  Settled  Land  Act 
1882,  in  the  case  of  a  person  lawfully  detained  as 
a  lunatic  though  not  so  found  by  inquisition ;  and 
it  was  held  that  the  application  was  not  assisted 
by  sect.  62  of  the  Settled  Land  Act  1882,  as  that 
section  is  expressly  limited  to  lunatics  so  found 
by  inquisition.  An  attempt  was  made  to  bring 
that  case  within  sect.  120  of  the  Lunacy  Act  1890. 
That  section  empowers  a  judge  to  authorise  the 
committee  of  the  estate  of  a  lunatic  to  (clause  (a) 
"  sell  any  property  belonging  to  the  lunatic,"  and 
clause  (i)  to  exercise  any  power  vested  to  the 
lunatic  "  for  his  own  benefit.  But  clause  (a)  did 
not  apply,  because  the  lunatic  was  not  absolutely 
entitled  to  the  property  in  question  ;  and  clause  (() 
because  the  power  of  rale  under  the  Settled  Land 
Act  was  not  a  power  vested  in  the  lunatic  for  his 
own  benefit.  It  was  also  contended  there  that,  by 
virtue  of  sect.  53  of  the  Settled  Land  Act  1882, 
the  power  of  sale  was  vested  in  the  lunatic  as  a 
trustee,  and  that,  therefore,  the  power  could  be 
exercised  nnder  sect.  128  of  the  Lunacy  Act  1890. 
But  the  lunatic  was  clearly  not  a  trustee  within 
the  latter  section.  Therefore  it  was  held  that  the 
power  of  sale  could  not  be  exercised  by  the  com- 
mittee. But  sect.  120,  clause  {h)  of  the  Lunacy 
Act  1890  clearly  applies  to  the  present  case,  for  it 
empowers  a  judge  to  authorise  the  committee  of 
the  estate  of  a  lunatic  to  "  execute  any  power  of 
leasing  vested  in  a  lunatic  having  a  limited  estate 
only  in  the  property  over  which  the  power 
extends ;  "  and,  therefore,  the  court  has  authority 
to  authorise  this  committee  to  execute  the  power 
of  leasing  given  to  the  lunatic  under  the  pro- 
visions 01  the  Settled  Land  Act  1882.  I  do  not 
think  that  this  decision  departs  in  any  way  from 
the  principle  of  the  decision  of  the  Lords  Justices 
in  He  Martha  Baggs  {ubi  sup.). 

Solicitor :  The  Official  Solicitor. 


Wednesday.  Dec.  4.  1895. 
(Before  Lord  Esheb,  M.R.,  Lopes   and 
Kat,  LJJ.) 
GoDPEBT  V.  Gt.(a)  , 

APPEAL  PBOM  THE  QUEEN'S  BENCH  DIVISION. 

Action — Order  to  p.ty  costs — Order  made  upon 
motion  against  solicitor — Concurrent  remedies — 
Bules  of  the  Supreme  Court,  Order  XLII.,  r.  24, 

In  1885,  upon  an  application  to  strike  a  soUcUor 
off  the  rolls,  an  order  was  made  by  consent  that 

(a)  Btported  by  ].  H.  WlLums,  Esq.,  Buriiter-at-Law. 
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he  thould  pay  the  eosU  to  O.     Thote  eotta  toere 
not  paid,  and  in  1895  G.  applied  for  leave  to 
issue  a  writ  of  attachment  against  the  solicitor 
for  disobedience  of  the  order.     That  application 
was  refused,  and  G.  then  sued  the  solicitor  to 
recover  those  costs. 
Held  {affirming  the  judgment  of  Wright,  J.),  that 
an  action  could  be  brought  upon  the  order,  and 
that   the  right  to  bring  such  action  was   not 
affected  by  the  unsu-ccessful  application  for  a  writ 
of  attachment. 
This  was  an  appeal  by  the  defendant  from  the 
judgment  of  Wright,  J.,  at  the  trial  without  a 
jury ;  and  a  ci'OBS-appeal  by  the  plaintiff. 

The  plaintiff  brought  this  action  against  the 
defendant  to  recover  fiie  sum  of  3171.,  being  money 
due  from  the  defendant  to  one  Wood,  which  had 
been  assigned  to  the  plaintiff,  and  money  due  for 
costs  payable  to  the  plaintiff  by  the  defendant 
under  im  order  of  the  Queen's  Bench  Division, 
made  on  the  3rd  Aug.  1885,  and  interest. 

The  defendant  was  a  solicitor,  and  in  1885  an 
application  was  made  by  one  Wood,  a  client  of  the 
defendant,  in  the  Queen  s  Bench  Division,  to  strike 
the  defendant  off  the  rails.  Ultimately  the  order 
of  the  3rd  Aug.  1886  was  made  by  consent.  That 
order  was  as  follows : — 

In   the   matter  of  ,  a   soUoitor. — Upon    reailing 

the  order  of  oonrt  made  in  this  matter  on  the  1 7th  Feb. 
1885,  and  the  report  of  Master  Brewer,  it  is  ordered  by 
the  ooneent  of  the  parties  that  the  snm  of  1311.  paid 
into  conrt  to  the  oredit  of  this  matter  be  paid  ont  to 
J.  P.  Godfrey,  the  applicant's  solicitor,  as  specified  in 
part  2  of  this  order,  and  that  the  sum  of  102(.  due  to 
W.  S.  Wood,  the  applicant,  be  secured  to  the  said  W.  8. 

Wood   by    bills    drawn  by  the  said  on  his  wife, 

,  at    intervals    of    three,    six,    nine,    and    twelve 

months,  and  which  bills  are  to  be  indorsed  by  the  said 

to  the  said  W.  S.  Wood,  and  that  no  prooeedingK 

be  taken  against  the  applicant,  W.  S.  Wood,  upon  the 
judgment  in  respect  of  the  said  sum  of  102t.  And  it  is 
further  ordered  that  the  costs  of  these  proceedings  be 
taxed  as  between  solicitor  and  client  and  paid  by  the  said 

to  the   said  E.   P.   Godfrey,   and   that   execution 

do  not  issue  therefor  for  three  months  from  the  date  of 

this    order,    except    in  the    event    of    the   said 

beooming  insolvent  or  bankrupt  when  execution  is  to 
issue  immediately.     And  it  is  further  o-dered  that  the 

said  do  hand   over  all   pipers  belonging  to  the 

said  W.  S.  Wood,  or  to  his  solicitor,  the  said  J.  P. 
Godfrey. 

The  above  costs  were  taxed  at  142Z. 

In  1886  execution  was  issued  to  recover  the  sum 
due  for  costs,  but  nothing  was  recovered  under 
that  execution. 

In  March  1895  the  plaintiff,  Godfrey,  moved,  in 
the  Queen's  Bench  Division,  for  leave  to  issue  a 
writ  of  attachment  against  the  defendant,  for 
disobt^ience  of  the  order  to  pay  costs.  The  court 
refused  the  application. 

Wood  had  assigned  to  the  plaintiff  the  sum  of 
102{.,  which  was  payable  to  him  under  the  above 
order.  Bills  had  bisen  drawn  by  the  defendant 
on  bia  wife  in  respect  of  that  debt,  but  his  wife 
had  refused  to  accept  the  bills. 

Subsequently  this  action  was  brought. 

The  Rules  of  the  Supreme  Court,  Order  XLII., 
r.  24,  provide : 

Every  order  of  the  oonrt  or  a  judge  in  any  cause  or 
matter  may  be  enforced  against  all  persous  bound 
thereby  in  the  sam  manner  as  a  judgment  to  the  same 
effect. 


At  the  trial  before  Wright,  J.,  without  a  jury. 
the  learned  judge  gave  judgment  for  the  plaintiff 
in  respect  of  the  amount  due  under  the  order  to 
pay  costs;  but  gave  judgment  for  the  defendant 
in  respect  of  the  claim  under  the  assignment  from 
Wood  to  the  plaintiff. 

The  defendant  appealed ;  and  the  plaintiff  gave 
notice  of  a  cross-appeal. 

Crump,  Q.C.  for  the  appellant. — No  action 
could  be  brought  upon  this  order.  If  the  order 
were  not  complied  with  by  payment  of  the  costs, 
the  appropriate  and  only  remedy  would  be  by 
attachment  for  disobedience  to  the  order,  that  is, 
for  contempt  of  court.  In  Philpott  v.  Lehain 
(35  L.  T.  Rep.  865)  and  Norton  v.  Gregory  (73 
L.  T.  Rep.  10),  where  it  was  held  that  an  action 
could  be  brought  upon  the  order,  the  order  was 
not  one  in  respect  of  which  a  writ  of  attachment 
could  issue.  The  provisions  of  Order  XLII.,  r.  24, 
do  not  apply  to  orders  which  can  be  enforced  by 
attachment.  In  Norton  v.  Gregory  [ubi  sup.). 
Lord  Esher,  M.R.  said :  "  Some  orders,  indeed, 
are  enforceable  by  attachment,  upon  which 
perhaps  no  action  can  be  brought."  If  such  an 
order  as  this  can  be  enforced  by  attachment  or 
action,  then  the  remedy  is  alternative, 'and  the 
person  in  whose  favour  the  order  is  made  must 
elect  which  remedy  he  will  pursue.  If  he  pursues 
one  i^medy,  he  cannot  afterwards  pursue  the 
other.  Here  Godfrey  chose  to  pursue  the  remedy 
by  attachment,  and  cannot  afterwards  pursue  the 
i-emedy  by  action.  Order  XLII.,  r.  24,  does  not 
apply  to  orders  which  can  be  enforced  by  attach- 
ment : 

Dent  V.  Bnnluim,  3  Bxch.  469  ; 
HookpayUn  v.  Buasell,  10  Exch.  24. 
No  action  can  be  brought  against  a  solicitor  for 
disobedience  of  an  order  made  against  him, 
us  a  solicitor,  under  the  disciplinary  jurisdiction 
of  the  court.  Such  an  order  is  not  an  ordinary 
civil  process,  but  is  of  a  criminal  nature,  and 
cannot  be  sued  upon  : 

Comyn's  Digest,  tit.  "  Debt,"  A.  381 : 
fi£  iMulley,  19  L.  T.  Bep.  737  ;  12  Q.  B.  Div  44 : 
Re  f<re»to„,  49  L.  T.  Bep.  290;  11  Q.  B.  Div.  545 ; 
Gray  on  Costs,  p.  167. 
fLoPES,  L. J.,  referred  to  Re  Hardwiek  (49  L.  T. 
Rep.  584;  12  Q.  B.  Div.  148).] 

F.  Marshall,  Q.C.  and  Pollard  for  the  respon- 
dent.— An  action  will  lie  upon  an  order  to  pay 
costs: 

Be  Boyd,  72  L.  T.  Eep.  348  ;  (1895)  1  Q.  B.  611. 
Kven  if  the  remedy  by  attachment  or  action  is 
alternative,  the  person  having  the  two  remedies 
can  only  be  barred  of  the  one  if  he  has  effectively- 
pursued  the  other.  Here  the  writ  of  attachment 
was  refused.  There  is  no  authority  for  the  con- 
tention that  the  remedies  are  alternative  only. 
The  rule  is,  that  a  person  having  several  remedies 
may  pursue  them  all  until  he  has  obtained  satis- 
faction. The  proceeding  by  attachment  is  not  a 
proceeding  to  recover  money,  but  to  punish  for 
contempt  of  court.  Such  a  proceeding  cannot 
affect  the  right  to  sue.  This  order  is  clearly 
an  order  witnin  the  terms  of  Order  XLII., 
r.  24,  and  is,  therefore,  enforceable  by  action.  It 
is  not  an  order  made  in  any  criminal  cause  or 
matter : 

Be  Hardwiclc,  49  L.  T.  Bep.  584;  12  Q.  B.  Div. 
148. 
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As  to  the  cross-appeal,  the  leai-ned  judge  decided 
wrongly  upon  the  facts. 

Crump,  Q.C.  did  not  reply. 

Lord  EsHES,  M.R. — In  this  case  there  is  an 
appeal  by  the  defendant,  and  a  cross-appeal  by  the 
plaintiff.    The  action  was  brought  by  the  plaintiff 
si^i^nat   the    defendant   upon    an  order  of   the 
Queen's    Bench    Division    that    the    defendant 
should    pay   certain  costs   to  the  plaintiff.      It 
is  said  that,  the  action  being  brought  on  such 
an  order,  the  court  had  no  power  to  entertain  the 
action ;  that  such  an  action  cannot  be  maintained. 
"What,  then,  was  the  order  of  the  Queen's  Bench 
Division  ?  A  motion  was  before  the  court  against 
the  defendant,  who  is    a  solicitor ;    it  was  an 
application  to  strike   the  solicitor  off  the  rolls 
for    misconduct    as    a    solicitor    in    misappro- 
priating the  money  of  his  client.    The    court, 
in  that  proceeding,  made  an  order  that  the  defen- 
dant   should    pay  to    Godfrey  the  costs  to  be 
taxed;  the  costs  were  taxed,  and  the  order  became 
an  order  to  pay  the  amount  of  142Z.  at  which  the 
costs  were  taxed.    That  order  was  made  in  1885. 
It  is  said,  first,  that  this  order  is  not  an  order 
■within  Order  XLII.,  r.  24,  and  it  is  suggested 
that  it  is  not,  because  it  was  an  order  made  in  a 
criminal  matter.     Now  Be  Hardvrick  {ubi  gup.)  is 
an  express  authority,  by  the  whole  Court  of  Appeal, 
that  such  an  order  as  this  is  not  an  order  in  a 
criminal  matter,  for  it  was  there  decided  that 
there  was  a  right  of  appeal,  which  there  could  not 
be  if  it  was  an  order  in  a  criminal  matter.    That 
decision  of  the  Court  of  Appeal  has  been  acted 
upon  over  and  over  again ;  there  have  been  many 
appeals  by  solicitors  against  orders  of  the  Queen's 
!Bench  Division  striking  them  off  the  rolls.  There- 
fore  that   ground   for   this   appeal  cannot   be 
supported.    This  was  an  order  in  a  civil  matter, 
and  it  was  an  order  for  the  payment  of  money. 
That  brings  it  within  the  words  of  Order  XLII., 
r.  24,  which  provides  that :  "  Every  order  of  the 
court  or  a  judge  in  any  cause  or  matter  may  be 
enforced  against  all  persons  bound  thereby  in  the 
same  manner  as  a  judgment  to  the  same  effect." 
Therefore  this  order  to  pay  costs  can  be  enforced 
in  the  same  manner  as  if  it  were  a  judgment. 
Then  it  is  said  that  the  solicitor  might  be  attached 
for  disobedience  of  the  order.    So  he  might,  under 
the    general  jurisdiction   of   the  court,  over  a 
solicitor,  who  is  an  offi^r  of  the  court,  that  being 
an  ordinai-y  mode  of  proceeding  against  a  solicitor 
as  a  solicitor.    The  solicitor,  therefore,  might  be 
attached  for  not  obeying  this  order.    Can  it  be 
said,  however,  that,  because  he  can  be  attached, 
an  action  cannot  be  brought  against  him  upon 
the  order  at  all  ?    The  cases  show  that  an  action 
will  lie  upon  such  an  order.    Therefore  a  solicitor 
can  be  attached  or  sued  upon  such  an  order.   Then 
it  is  said  that,  assuming  he  can  be  attached  or 
sued,  yet  the  person  who  has  those  two  remedies 
must  elect  which  he  will  pursue.    I  can  see  no 
ground  for  saying  that  he  can  be  called  upon  to 
elect  which  of  the  two    remedies  he  will  take. 
There  is  no  authority  for  that  proposition.    Two 
remedies  are  here  given  to  a  litigant  in  a  civil 
proceeding.    If  he  applied  for  leave  to  issue  an 
order  of  attachment  and  3uch  an  order  was  issued, 
and  the  solicitor  was  taken  under  it  and  put  into 
prison,  then  it  might  be  that  afterwards  an  action 
could  not  be  maintained.    The  claim  might  be 
satisfied  by  imprisonment  under  the  attachment. 


But  if  an  order  for  attachment  is  issued  and  he 
escapes  or  hides,  then  the  claim  conld  not  be 
satisfied.  It  is  the  constant  practice,  if  a  person 
has  two  remedies,  for  him  to  proceed  on  both 
until  his  claim  is  satisfied  by  means  of  one  of 
them.  If,  therefore,  the  claim  is  not  satisfied  by 
attachment  than  he  can  proceed  to  satisfy  his 
claim  by  action.  Here  the  plaintiff  did  endeavour 
to  obtain  an  order  for  attachment,  but  the  court 
refused  his  application.  How,  then,  can  it  be  said 
that  his  claim  was  satisfied  by  attachment  P  That 
remedy  failed  altogether,  tinder  such  circum- 
stances he  was  entitled  to  pursue  his  other 
remedy  by  action.  The  passage  in  the  judgment 
of  Bowen,  L.J.,  in  Be  Dudley  (ubi  sup.),  meant 
that  a  person  can  pursue  all  his  remedies  until 
his  claim  has  been  satisfied  by  means  of  one  of 
them.  So  much  for  the  appeal  of  the  defendant, 
which  must  faU.  Then,  as  to  the  cross-appeal,  we 
cannot  agree  with  the  judgment  of  Wright,  J.,  and 
must  allow  the  cross-appeal. 

Lopes,  L.J. — In  1885  an  order  was  made  against 
the  defendant,  a  solicitor,  that  be  should  pay 
costs  upon  an  application  to  strike  him  off  the 
rolls.  It  is  said  that,  in  this  case,  no  action  can 
be  brought  upon  that  order.  One  ground  for 
that  argument  was  that  it  was  an  order  in  a 
criminal  matter,  and  therefore  not  within  Order 
XLII,  r.  24.  It  is  perfectly  clear  that  this  was 
not  a  criminal  matter.  That  is  clear  from  the  case 
of  Be  Hardwiek  (ubi  sup.),  which  was  a  decision 
of  the  full  Court  of  Appeal.  Now,  an  action  has 
been  brought  by  the  pmintiff  against  the  defen- 
dant to  recover  the  conta  payable  under  that  order. 
In  my  opinion  the  authorities  are  clear  that  such 
an  action  can  be  brought;  that  appears  from 
Philpoti  V.  Lehain  (ubi  sup.)  and  Norton  v. 
Gregory  (ubi  sup.).  It  is  clear,  therefore,  that  an 
action  can  be  brought  to  recover  costs  upon  an 
order  of  the  court  or  judge,  under  Order  XLII., 
r.  24,  which  provides  that  "every  order  of  the 
court  or  a  judge  in  any  cause  or  matter  may  be 
enforced  against  all  persons  bound  thereby  in  the 
same  manner  as  a  judgment  to  the  same  effect." 
The  action,  therefore,  is  maintainable.  Then  it  is 
said  that  the  action  is  not  maintainable  under  the 
cireumstances  of  this  case,  because  attachment 
was  the  appropriate  remedy,  and  the  plaintiff 
moved  for  leave  to  issue  an  attachment,  and  cannot 
therefore  take  this  remedy  by  action.  It  is  a  most 
important  fact  that  the  attachment  was  refused, 
and  that  that  proceeding  proved  abortive.  If  the 
attachment  had  been  granted  and  the  party  had 
been  imprisoned  under  it,  then  I  think  that 
probably  the  remedy  by  action  would  have  been 
ousted,  by  analogy  to  an  an-est  under  a  writ 
of  ea.  so.  which  was  a  satisfaction  of  the  debt. 
But  if  a  writ  of  ca.  sa.  was  issued  and  there 
was  no  arrest,  or  there  was  an  escape,  the 
issue  of  the  writ  of  ea.  ta.  was  not  a  dis- 
charge of  the  debt,  and  the  ordinary  remedy 
remained  intact.  It  appears  to  me,  therefore, 
that  the  plaintiff  could  bring  this  action  upon  the 
order.  He  had  two  remedies ;  one  of  those 
remedies  failed,  and  he  then  tried  the  other.  If 
he  had  succeeded  upon  one  remedy  in  getting 
satisfaction,  then  he  could  not  have  proceeded 
upon  the  other.  He  could  get  satisfaction  once, 
and  only  once.  As  to  the  cross- appeal,  it  is  clear 
that  the  decision  of  Wright,  J.  was  wrong,  and 
the  cross-appeal  must  succeed.  The  appeal  will 
be  dismissed. 
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Kat,  L. J.— Order  XLII.,  r.  24,  provides  that 
"  every  order  of  the  court  or  a  judge  in  any  cause 
or  matter  may  be  enforced  against  all  persons 
hound  thereby  in  the  same  manner  as  a  judg- 
ment to  the  same  effect"  Now,  the  order  in 
question,  made  in  1885,  was  an  order  made  in  the 
matter  of  a  solicitor  upon  an  application  to  strike 
him  oS  the  mils.  When  the  application  was 
heard,  by  consent  an  order  was  made  upon  the 
solicitor  to  pay  the  taxed  costs  of  the  proceedings. 
A  writ  of  fi.  fa.  was  issued  upon  that  order,  and 
there  was  a  return  of  nulla  bona.  I  quite  ag^ree  that 
this  was  not  an  order  in  a  criminal  matter.  It  is 
also  quite  clear  that  an  action  can  be  brought  upon 
such  an  order  as  this,  because  that  is  a  mode  of 
enforcing  it  as  if  it  were  a  judgment.  That  has 
been  decided  by  clear  authorities.  Then  it  was 
argued  that,  after  a  writ  of  fi.fa.  had  been  issued, 
an  application  was  made  to  commit  the  solicitor 
for  contempt  of  court.  That  application  was  not 
successful,  and  no  order  was  made.  I  do  not  like 
to  speak  of  that  proceeding  as  a  remedy  for  the 
recovery  of  money.  It  is  a  mode  in  which  the 
court  deals  with  its  officers  in  order  to  prevent 
misconduct.  Therefore,  I  do  not  think  that  it  is 
a  mere  remedy  to  recover  money.  Although  that 
is  often  the  result,  yet  it  is  not  the  object  of  that 
proceeding.  That  jurisdiction  of  the  court  may 
be  invoked  by  anyone,  not  only  by  the  person  to 
whom  the  money  is  due.  Can  it,  then,  be  said 
that,  when  that  jurisdiction  is  resorted  to,  and  an 
application  is  made  to  the  court,  all  other  remedies 
are  done  away  with  P  I  do  not  agree  with  that 
contention.  The  proceeding  is  quite  different,  and 
is  made  for  a  different  purpose.  CM-tainly  the 
mere  making  of  such  an  application  cannot 
deprive  the  party  of  other  remedies  for  the 
recovery  of  the  money.  Here  the  application 
,  failed,  and  then  this  action  was  brought  upon  the 
order  to  enforce  it  as  if  it  were  a  judgment.  I 
think  that  Wright,  J.  was  right  in  sajring  that  the 
application  to  commit  did  not  take  away  the 
remedy  by  action.  It  is  not  necessary  to  go 
further  and  to  decide  whether  an  oi-der  for  attach- 
ment, and  imprisonment  thereunder,  would  have 
deprived  the  applicant  of  his  remedy  by  action. 
I  reserve  my  judgment  upon  that  question.  As 
to  the  cross-appeal,  I  cannot  agree  with  the  judg- 
ment of  Wright,  J.,  and  the  ci'oss-appeal  must 
succeed. 

Appeal  dismisaed ;  erota-appeal  aUowed. 

Solicitors  for  the  appellant,  Fosa  and  Ledtam,. 

Solicitors  for    the  respondent,  MarahaU   and 
Marthall. 


Friday,  Nov.  29, 1895. 

(Before   Lord   Esheb,   IIL.'R.,   Lopes   and 

Kat,  L.JJ.) 

Be  CoBNisH;  Ex  parte  The  Boabd  of 

Tbadb.  (a) 

APPEAL  IN  BANKBCPTCT. 

Bankruptcy  —  Truatee  —  Liability  to  render  an 
account —  Undiatributed  funds — Jurisdiction  of 
Board  of  Trade — Lapse  of  time — Trustee  Act 
1888  (51  *  52  Vict.  c.  59),  s.  8,  sub-sect.  1— 
Bankrvptcy  Act  1883  (46  *  47  Viet.  e.  52),  a.  162, 
sub-sect.  2. 

The  power  given  to  the  Board  of  Trade  under 
(a)  Beported  by  E.  Uanley  Suith,  Esq.,  Burlster-kt-Law. 


clause  (b)  of  sect.  162,  aub-aeei.  2,  of  the  Bank- 
ruptcy Act  1883,  to  require  a  trustee  in  a  liqui- 
dation   under    the   Bankruptcy    Act   1869    to 
furnish  an  account  of  his  receipts  and  expendi- 
ture as  siich  truatee,  ia  not  limited  to  the  case  of 
trustees  who  have  been  shoum  to  have  had  in 
their  hands,  since  the  passing  of  the  Bankruptcy 
Act  1883,  any  unclaimed  or  undistributed  funds 
su^h  as  are  mentioned  in  clause  (a)  of  the  same 
aui-section, 
A  trustee  in  a  ban3eruptey,  being  an  officer  of  the 
court,  cannot  rely  upon  the  provisions  as  to  lapse 
of  time  contained  in  sect.  8,  sub-sect.  1  (b)  of  the 
Trustee  Act  1888. 
This  was  an  appeal  by  E.  Fewin^s  from  the  judg- 
ment of  the  Queen's  Bench  Division  (Williams 
and    Kennedy,  JJ.)  aUowij^  an  appeal  from  a 
decision  of  the  judge  of  the  Eieter  County  Court, 
who  had  refused  an  application  by  the  Board  of 
Trade  that  E.  Ee wings  should  furnish  to  them  an 
account  under  sect.  162,  sub-sed.  2,  of  the  Bank- 
ruptcy Act  1883. 

In  1875  Cornish  became  a  liquidating  debtor 
under  the  Bankruptcy  Act  1869,  and  ^.  Fewings 
was  appointed  his  trustee. 
In  1876  Cornish  died. 

In  Jan.  1895  the  Board  of  Trade  requested 
Fewings  to  send  in  to  them  an  account  of  his 
receipts  and  payments  as  trustee. 

He  accordingly  sent  in  an  account  in  which  he 
stated  that  the  debtor's  only  asset  was  a  life  estate 
in  certain  property  in  respect  of  which  he  had 
received  8502.,  and  that  he  had  expended  more 
than  that  sum  in  paying  off  incumbrances  and 
law  costs.  He  had  not  obtained,  any  release  from 
the  creditors.  He  had  received  some  money  on 
account  of  the  debtor's  estate  since  the  passing  of 
the  Bankruptcy  Act  1883,  but  had  paid  such 
moneys  into  the  Banki-uptcy  Estates  account  at 
the  Bank  of  England. 

The  Board  ot  Trade,  not  being  satisfied  with 
this,  ordered  him  "  to  submit  to  uem  an  account 
verified  by  affidavit  of  the  sums  i-eceived  and  paid 
by  him,"  as  such  trustee. 
The  trustee  refused  to  furnish  anything  more. 
The  Board  of  Trade  applied  to  the  court,  and 
the  Queen's  Bench  Division,  reversing  the  order 
of  the  County  Court  judge,  directed  the  trustee 
to  comply  with  the  requirements  of  the  Board  of 
Trade. 
The  trustee  appealed. 

Bv  the  Bankruptcy  Act  1883  (46  &  47  Vict, 
c.  52)  it  is  provided  as  foUows : 

Sect.  162,  anb-sect,  2. — (a)  Where  after  the  pagsmg 
of  this  Act,  any  unclaimed  or  undiatribnted  funds  or 
dividends  in  the  hands  or  under  the  control  of  any 
trustee  or  other  person  empowered  to  collect,  receive,  or 
distribute  any  funds  or  dividenda  under  any  Act  of 
Parliament  mentioned  in  the  fourth  achednle,  or  any 
petition,  resolution,  deed,  or  other  proceeding  under  or 
in  pursuance  of  any  such  Act  have  remained  or  remain 
unclaimed  or  undistributed  for  six  months  after  the 
same  became  claimable  or  distributable,  or  in  any  other 
case  for  two  years  after  the  receipt  thereof  by  snch 
trustee  or  other  person,  it  shall  be  the  duty  of  such 
trustee  or  other  person  forthwith  to  pay  the  aame  to  the 
Bankruptcy  Estates  Account  at  the  Bank  of  England. 
(6)  The  Board  of  Trade  may  at  any  time  order  any 
snch  trustee  or  other  person  to  submit  to  them  an 
account  verified  by  affidavit  of  the  sums  received  and 
paid  by  him  under  or  in  pursuance  of  any  such  petition, 
resolution,  deed,  or  other  proceeding  as  aforesaid,  and 
may  direct  and  enforce  an  audit  of  the  acoonnt. 
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The  Bankruptcy  Act  1869  (32  &  33  Vict.  c.  71) 
is  one  of  the  Acts  of  Parliament  mentioned  in  the 
fourth  schedule  to  the  Bankruptcy  Act  1883. 

Herbert  Beed,  Q.C.  and  Ward  Coldridge  for  the 
trustee. — ^The  court  had  no  jurisdiction  to  order 
the  trustee  to  comply  with  the  order  of  the  Board 
of  Trade,  because  ne  has  not  been  shown  by  the 
Board  of  Trade  to  be  within  the  provisions  of 
sab-sect.  2  of  sect.  162.  Clauses  (a)  and  (b)  of 
that  sub-section  should  be  read  toeether.  The 
words  "  such  trustee  "  in  clause  (b)  mean  a  trustee 
of  the  kind  referred  to  in  clause  (a) ;  i.e.,  a  trustee 
who,  since  the  passing  of  the  Bankruptcy  Act 
1883,  has  had  any  unclaimed  funds  or  dividends 
in  his  hands  or  under  his  control : 

Be  ChudUy;  Ex  parte  The  Board    of  Trade,  14 
Q.  B.  DiT.  402.  , 

The  Board  of  Trade  has  not  shown  here  that  the 
appellant  has  had  any  such  unclaimed  funds  or 
dividends.  Secondly,  if  the  appellant  is  within 
the  provisions  of  sect  162,  sub-sect.  2,  nevertheless 
the  right  of  the  Board  of  Trade  to  claim  an 
account  is  barred  by  lapse  of  time  under  sect.  8, 
Bub-sect.  1,  of  the  Trustee  Act  1888  (51  &  52 
Vict  c.  59) : 

Be  Page;  Jonei  r.  Morgan,  (1893)  1  Ch.  304. 

Muir  Maehenzie,  for  the  Board  of  Trade,  was 
not  called  upon. 

Lord  Ebhbb,  M.B. — It  seems  to  me  that  this 
case  is  perfectly  dear.  The  only  question  is, 
whether  under  sect.  162,  sub-sect.  2  (&),  the  Board 
of  Trade  is  entitled  to  call  upon  this  trustee  to 
render  them  an  account  of  his  trusteeship.  It  was 
argued  that  the  words  in  the  sub-section,  "  such 
trustee  or  other  person,"  are  confined  to  a 
particular  kind  of  trustee,  namely,  one  who  has 
had  undistributed  money  in  his  hands  since  the 
passing  of  the  Bankruptcy  Act  1883.  The  learned 
}adgee  in  the  court  below  held  upon  this  ai«a- 
ment  that  the  words  '*  such  trustee  or  o<£er 
person"  refer  to  a  trustee  or  any  other  person 
empowered  to  collect,  receive,  or  distribute,  any 
funds  or  dividends  under  any  Act  of  Parliament 
referred  to  by  the  sub-section.  If  they  were  right 
in  so  holding,  clause  (b)  of  sub-sect.  2  applies  to 
this  trustee.  I  think  that  the  court  was  perfectly 
right  in  what  they  held.  Then  it  was  argued 
that  the  clause  only  applies  to  this  trustee  if  the 
Board  of  Trade  has  f  ulnlled  a  condition  precedent. 
It  is  said  that,  before  the  Board  has  the  right  of 
asking  for  an  account  from  this  trustee,  it  must 
show  that  he  has  had  in  his  hands  since  the  passing 
of  the  Bankruptcy  Act  1883  some  undistributed 
money.  There  is  no  such  condition  required  by 
clause  (6).  The  words  of  the  clause  ure  perfectly 
plun.  Then  we  were  asked  to  imply  tnat  as  a 
condition.  It  seems  to  me  that  to  do  that  would 
upset  the  whole  Act  of  Parliament,  and  bank- 
ruptcy trustees  would  be  left  to  do  as  they 
liked  without  being  called  to  account.  I  do 
not  agree  that  the  words  "  such  trustee  or 
other  person"  mean  a  trustee  who  has  funds 
in  his  hands  of  which  he  must  discharge 
himself.  I  think  that  the  words  mean  a 
trustee  appointed  under  the  scheduled  Acts 
referred  to  in  the  sub-section.  Therefore  that 
^und  of  the  appeal  fails.  Then  it  was  argued 
uiat  this  trustee  is  protected  by  the  Trustee  Act 
1888.  In  the  court  below  the  learned  judge  said 
this :  "  The  object' of  the  Act  of  Parliament  is  to 


make  him  furnish  such  an  account  as  would  show 
whether  he  is  an  accounting  party  or  not.  When 
he  has  done  that,  it  may  or  may  not  be  that  a 
claim  for  the  balance  arising  on  that  account 
would  be  barred  by  the  Statute  of  Limitations." 
The  learned  judge  leaves  that  question  open.  But 
it  has  been  pressed  upon  us  here  so  much  that  I 
will  ^ve  a  decision  on  it.  It  seems  to  me  that 
this  Trustee  Act,  speaking  of  trustees  in  general, 
does  not  apply  at  all  to  such  a  trustee  as  the 
present,  that  is  to  say,  to  a  trustee  in  bankruptcy. 
Therefore  there  are  two  answei's  upon  this  point : 
first,  that  the  Tnistee  Act  does  not  apply  to 
such  a  trustee  as  the  present ;  and  secondly,  if  it 
did,  it  could  only  apply  when  a  claim  is  made 
upon  him  to  pay  some  money.  No  claim  has  yet 
been  made  upon  him  e.xcept  to  give  an  account 
which  is  merely  for  the  purpose  of  showing 
whether  any  fnrtner  claim  can  be  made  upon  him. 
Therefore  on  both  grounds  I  think  that  the  learned 
judges  in  the  court  below  were  right,  and  that  this 
appeal  must  be  dismissed. 

Lopes,  L.J. — To  my  mind  this  is  a  veiy  clear 
case,  and  I  can  add  nothing  to  what  has  been 
already  said  by  the  Master  of  the  Bolls.  I  only 
desire  to  say  this,  that  I  agree  with  his  opinion 
that  the  Trustee  Act  1888  does  not  apply  to  such 
a  trustee  as  the  appellant. 

Kay,  L.J. — I  agree  that  the  appeal  should  be 
dismissed.  With  regard  to  the  construction  of 
the  Bankruptcy  Act  1  will  only  add  this:  The 
words  "  such  trustee  or  other  person "  in  clause 
(b)  of  sub-sect.  2  of  sect.  162  refer  back  to  the 
words  in  clause  (a)  "  any  trustee  or  other  person 
empowered  to  collect,  receive,  or  distribute,  any 
funds  or  dividends  under  any  Act  of  Parliament 
mentioned  in  the  foui-th  schedule,  or  any  petition, 
resolution,  deed,  or  other  proceeding,  under  or  in 
pursuance  of  any  such  Act."  That  is  the  descrip- 
tion of  "such  trustee  or  other  person."  The 
words  that  the  appellant  here  relies  upon  are  no 
part  of  the  descnption  of  the  trustee  or  person. 
Clause  (o)  provides  that,  where  such  tmstee  or 
other  person  after  the  passing  of  the  Act  has 
undistributed  funds  in  nis  hands,  he  is  to  pay 
them  into  the  Bank  of  England,  but  the  fact  of 
his  having  undistributed  funds  in  his  hands  is  no 
part  of  the  description  of  a  trustee  or  other 
person.  It  would  be  the  greatest  possible  non- 
sense if  we  were  to  introduce  that  as  part  of  the 
description  of  a  "  trustee  or  other  person,"  and 
it  would  limit  the  effect  of  clause  (b)  in  a 
most  extraordinary  manner.  The  argument  has 
seriously  been  this :  that  the  Board  of  Trade 
cannot  caU  npon  any  trustee  or  other  person 
mentioned  in  the  clause  to  furnish  an  account  of 
his  trusteeship  unless  it  is  first  of  all  shown  that 
since  the  passing  of  the  Act  he  has  had  funds  in 
his  hands.  It  is  argued  that  the  appellant  is  not 
liable  to  give  an  account,  because  he  says  he  has 
not  had  any  funds  in  his  hands  since  the  passing 
of  the  Act.  Waiiams,  J.  was  perfectly  right  in 
holding  that  that  is  not  the  true  construction  of 
the  Act.  Clause  (b)  gives  to  the  Board  of  Trade 
a  large  power  for  requiring  a  trustee  to  furnish 
accounts,  and  there  is  no  reason  why  we  should 
limit  it.  If  a  trustee  when  requested  under  that 
clause  to  furnish  an  account  to  the  Board  of 
Trade  refuses  or  hesitates,  the  Board  of  Trade  can 
apply  to  the  Court  of  Bankruptcy  for  an  order  to 
enioroe  the  request.     The  whole  matter  is  the 
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Be  Smith  ;  Smith  v.  Thompsoit. 
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accotinting  of  an  officer  of  the  Conrt  of  Bank- 
ruptcy eitiier  to  the  conrt  or  to  the  Board  of 
Trade  which  now  has  certain  rights  of  inter- 
ference in  bankruptcy  matters.  The  other  point 
that  was  argued  was  that  the  Trustee  Act  1888 
applies  to  such  a  trustee  as  the  appellant.  There 
is  more  than  one  answer  to  that  argument.  First, 
I  do  not  think  that  the  provisions  of  the  Trustee 
Act  1888  which  put  a  limit  of  time  to  claims  made 
upon  trustees,  have  anything  to  do  with  the  case 
of  ,an  officer  of  the  court.  If  they  did,  they  would 
apply  to  the  case  of  a  receiver  and  to  other  cases 
where  officers  of  the  court  are  put  in  possession 
of  property,  and  are  required  by  the  court  to 
account  to  the  court.  I  have  never  heard  that 
the  Trustee  Act  1888  applied  to  such  a  case  as 
that.  Then  there  is  another  point.  Supposing 
that  the  Act  did  apply  to  such  a  trustee  as  this, 
it  could  not  be  relied  on  in  the  present  case, 
because  if  it  should  turn  out  as  a  result  of  the 
account  that  the  appellant  has  money  in  hand 
which  he  htis  not  properly  applied,  then  he  would 
come  within  the  exception  in  the  Act,  and  the 
limitation  of  the  liability  of  a  trustee  would  not 
apply  to  him  at  all.  Therefore  this  point  also 
fails,  and  the  appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Collyer  and  Collyer. 

Solicitor  for  the  respondent.    Solicitor  to  the 
Board  of  Trade. 


HIGH    COURT   OF   JUSTICE. 

CHANOERT  DIVISION. 

Saturday,  Nov.  5, 1895. 

(Before  Kskewich,  J.) 

Be  Smith;  Smith  v.  Thompson. (a) 

Trustees — Power  of  investment  in  such  securities 
as  trustees  "  shall  think  fit " — Honest  exercise  of 
discretion — Receipt  of  bribe  or  commission — 
Liability  of  trustees. 

A  testator  gave  his  residue  to  trustees  on  trust  to 
invest  in  such  stocks,  funds,  and  securities  as 
they  "  shall  think  fit."  The  trustees  invested  a 
portion  of  the  estate  in  debentures  of  a  limited 
company.  One  of  the  trustees  without  the  know- 
ledge of  the  others  who  had  since  died,  received 
a  commission  or  bribe  of  300?.  for  making  the 
investment. 

Held  that,  as  the  surviving  trustee  could  not  have 
"  honestly  "  thought  fit  to  make  the  investinent, 
liaving  received  a  bribe,  he  was  liable  to  make 
good  any  loss  occasioned  by  the  investment :  but 
that  the  estate  of  the  deceased  trustee  was  not 
liable  as  he  had  made  the  investment  honestly. 
In  addition  to  making  good  any  loss,  the  sur- 
viving trustee  was  also  ordered  to  refund  the 
bribe  as  money  received  when  the  investment  wot 
made  on  behalf  of  the  trust  estate. 

Thomas  Smith,  who  died  on  the  2lBt  Jan.  1892, 
by  bis  will,  dated  the  lOtb  Oct.  1890  (as  subse- 
quently altered  by  two  codicils),  appointed  Arthur 
Carpenter  and  Clement  Smith  (the  testator's  son) 
executors  and  trustees  thereof,  and,  after  making 
certain  pecuniary  and  specific  bequests  providing 
for  the  payment  of  certain  annuities  and  directing 

(a)  Beported  by  C.  F.  Dumcin,  Eiq.,  B«rriBter-«t-L&w. 


that  the  businesses  in  which  he  might  be  engaged 
at  the  time  of  his  death  should  be  carried  on  by 
his  executors  and  trustees  as  therein  provided, 
declared  as  follows : 

And,  as  to  the  rest,  residue,  and  remainder  of  my 
real  and  personal  estate,  I  direct  my  gaid  execntors  aod 
tmstees  or  tmstee  for  the  time  being',  in  their  or  hi* 
abaolnte  disoretion,  to  lell  and  convert  the  same  into 
money,  and  to  invest  the  net  proceeds  of  gnch  sale  and 
conversion,  after  paying  thereont  my  fnneral  and  tes- 
tamentary expenses  and  debts  and  the  legacies  and 
annuities  hereinbefore  given  npon  snoh  stocks,  fnnds, 
and  securities  as  they  or  he  shall  think  fit,  and  to  stand 
possessed  of  two-thirds  of  snob  residnary  estate,  or  the 
stocks,  funds,  and  securities  of  which  the  same  may 
consist,  npon  trust  to  pay  the  dividends,  interest,  and 
income  thereof  to  my  said  son  Clement  Smith  during  hia 
Ufe. 

The  trusties  invested  a  portion  of  the  trust 
estate  in  debentures  for  30002.  in  a  compaiiT 
called  The  New  Travellers  Club  Limited,  wbich 
they  purchased  at  par.  The  debentures  were 
payable  to  bearer,  and  constituted  a  floating 
security  on  the  assets  of  the  company.  Clement 
Smith,  being  desirous  of  increasing  his  income, 
urged  bis  co-tmstee  to  make  this  investment, 
but  he  was  unaware  that  Arthui*  Carpenter  had 
received  a  bonus  or  oommisfiion  of  300Z.  from  the 
company  for  procuring  the  application  by  the 
trustees  for  the  debentures.  It  was  alleged  that 
the  debentures  had  little  or  no  market  value. 

Clement  Smith  died  on  the  18th  Oct.  1894. 

This  was  an  action  by  beneficiaries  under  the 
will  against  Arthur  Carpenter,  the  surviving 
tmstee  of  the  will,  and  the  executors  of  Clement 
Smith  for  the  administration  of  the  estate  of  the 
testator,  in  which  they  claimed  {inter  alia)  that 
the  defendant  Arthur  Carpenter  and  the  estate  of 
Clement  Smith  might  be  held  jointly  and  seve- 
rally  liable  for  any  loss  which  mi^ht  accrue  to 
the  trust  estate  by  reason  of  the  investment  in 
the  debentures  of  The  New  Travellers  Club,  and 
that  the  defendant  Arthur  Carpenter  might  be 
ordered  to  pay  the  sam  of  3002.  with  interest  at 
4  per  cent.  The  defendant  Arthur  Carpenter 
admitted  his  liability  to  pay  the  sum  of  300*.  with 
interest  at  4  per  cent. 

Eenshaw,  Q.C.  and  W.  Freeman,  for  the 
plaintiffs,  referred  to 

Lewis  V.  Nobbe,  8  Ch.  Div.  591 ; 
Be  Brown ;  Brmcn  v.  Broun,  52  L.  T.  Eep.  853 ; 
29  Ch.  Div.  889. 
The  debentures  were  not  "  proper  "  securities  for 
investment,  for  they  are  payable  to  bearer.  As  a 
mortgage  security  tiiey  should  have  been  valued. 
Carpenter  is  liable  for  any  loss  occasioned  by  the 
investment  for  he  could  not  have  "thought  fit"  to 
make  it,  as  is  shown  by  his  taking  a  brioe  of  300Z. 
He  is  also  liable  to  refund  the  bribe  as  money 
received  by  him  on  behalf  of  the  trust  estate. 
Smith's  estate  is  also  liable,  for  he  concurred 
with  Carpenter  in  making  the  investment. 

Marten,  Q.C.  and  Dundas  Gardiner  for  one  of 
the  executors  of  Clement  Smith. — The  estate  of 
Clement  Smith  is  not  liable,  for  he  acted  honestly 
and  within  the  powers  conferred  by  the  will. 

George  Henderson  for  the  defendant  Carpenter 
— If  Carpenter  is  liable  for  the  loss  occasioned  by 
the  investment  he  ought  not  to  be  ordered  to 
account  for  the  commission  of  300Z. 

Benshaw,  Q.C.  replied. 
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Kekewich,   J.  —  The    question    turns  upon 
the  meaniii^  of  this  clause  in  the  testator's  will, 
"  and  as  to  the  rest,  residue,  and  remainder  of  my 
real  and  personal  estate,  I  direct  my  said  eze- 
cntora  and  trustees  or  trustee  for  the  time  being,  in 
their  or  his  absolute  discretion,  to  sell  and  convert 
the   same    into  monev,   and   to  invest    the  net 
proceeds  of    such    sale   and    conversion    .     .     . 
upon  such  stocks,  funds,  and  securities  as  they  or 
he  shall  think  fit."    What  does  that  mean  P    Mr. 
Benshaw  has  referred    to  two  cases,   LetotB  v. 
Nobbs  (vMtup.),  aad  Be  Brown ;  Brown  y.  Brown, 
{ubi  vup.).  In  those  cases,  however,  the  words  are 
different  from  the  words  used  here.    In  Lewis  v. 
Nobbs  {ubi  sup.)  the  proviso  was  that,  "  as  often 
as  the  trustees  should  think  it  expedient  so  to  do, 
they  might  sell  out,  transfer,  or  otherwise  vary 
any  of  the  trust  moneys,  funds,  and  securities, 
and  invest  the  same  in  or  on  any  other  funds  or 
securities  whatsoever."      The    words    there    are 
peculiar,  because,  besides  the  reference  to  "  other" 
innds  and  securities  which  must  mean  "  other  " 
than  those  mentioned  before,  there  is  the  general 
word  "whatsoever."     Again,  in  Re  Brown  {ubi 
*up.),   the  trustees  are   directed    to    invest    the 
moneys  coming  to  their  hands  in  respect  of  the 
trust  estate  in  their  names  or  under  tneir  control 
"  in  such  mode  or  modes  of  investment  as  they  in 
their  uncontrolled  discretion  should  think  proper." 
But,  in  neither  of  those  cases  is  there  any  geneiul 
exposition  of  the  duties  of  trustees  under  such  a 
clause,  although  it  is  dear  that  the  learned  judges 
in  those   cases  gave  the  words  a  vride  interpre- 
tation.    In  my  view  they  were  right  in  so  doing, 
because  to  give   them  a  narrow  interpretation 
would  really  be  to   strike  them  out  altogether. 
Mr.   Benshaw  sayb  that  the  words  mean  such 
"proper"  stocks,  funds,  and  securities,  as  they 
shall  think  fit  to  invest  in,  and  that  in  the  case  of 
a  mortgage,  for  instance,  they  could  not  invest , 
without   taking  a  valuation.    But  I  should  say 
the   words   clearly   authorised    them,   if    they, 
knowing  the  property,  thou^t  it  advisable,  so 
to  invest  on  a  mortgage.     The  question  here, 
however,  is  what  is  the  meaning  of  the  words 
"shall   think  fit."      I  think    they  mean  "shall 
honestly  think  fit."    If  a  trustee  Imows  a  security 
to  be  rotten,  he  could  not  honestly  think  fit  to 
invest  in  it.    It  is   impossible  for  the  court  to 
allow  a  trustee  to  say,  I  think  that  a  security 
which  I  know  to  be  a  bad  one,  is  one  in  which  I 
may  properly  invest.    In  such  a  case  the  court 
would  say,  you  could  not  in  fact  have  thought  fit 
to  invest  in  it.    There  have  been  manv  cases  in 
which  a  trustee  has  said,  "I  exercised  my  dis- 
cretion in  a  particular  way,"  but  in  which  the 
court  has  said  that  the  real  fact  was  that  he 
exercised  no  discretion  at  all.    Did  these  trustees, 
in  fact,  honestly  think  fit  to  make  this  investment, 
having  a  due  regard  to  their  fiduciaiy  position  ? 
I  cannot  go  so  far  as  to  say  that  these  trustees 
were  bound  to  look  into  the  matter  in  the  way 
that  trustees  without  such  a  discretionary  power 
as  this  would  be  obliged  to  do,  for  that  would 
strike  out  altogether    the    discretionary   words. 
With  regard  to  these  debentures  I  suppose  no 
very  prudent  man  would  invest  in  debentures 
charged  on  the  property  of  a  limited  company  as 
a  floating  security.    But  there  is  a  large  class  of 
men  who  are  not  so  very  prudent,  and  who  have 
bnt  a  hazy  idea  of  what  a  floating  security  i-eally 
is.    They  do  invest  money  on  such  debentures. 


and  they  think  them  a  very  good  security.  Why 
should  nob  a  trustee  in  the  position  of  these 
trustees  think  fit  to  invest  in  these  debentures  P 
Mr.  Benshaw  says  one  reason  why  he  could  not 
think  fit  is  that  these  debentures  are  payable  to 
bearer.  That  objection  does  not  however  seem  to 
me  conclusive.  It  would  not  be  difficult  to  find 
in  many  modem  settlements  power  to  invest  in 
bearer  debentures.  Then  comes  the  question,  is 
the  defendant  Cai-penter  liable  on  other  grounds, 
and  if  so,  is  the  estate  of  Clement  Smith  liable 
because  he  concurred  in  the  purchase  P  I  have 
no  doubt  that  the  history  of  the  case  is  this: 
Clement  Smith  was  anxious  to  invest  in  order  to 
increase  his  income,  but  the  debentures  were  in- 
troduced to  him  by  Carpenter.  Smith  trusted  to 
the  representations  of  Carpenter,  and  I  do  not 
see  how  I  can.  say  that  Smith  was  wrong,  and  that 
he  did  not  honestly  think  fit  to  make  the  invest- 
ment. With  respect  to  Carpenter  it  is  different. 
He,  having  received  a  bribe  of  3001.  could  not 
have  honestly  thought  fit  to  make  the  investment, 
and  I  must  hold  that  he  is  liable  for  any  loss 
occasioned  thereby,  and  that  he  must  make  it 
good,  and  that  Smith's  estate  must  be  exonerated. 
The  liability  is  not  joint  and  several,  the  defen- 
dant Carpenter  is  alone  liable.  This  defendant 
also  admits  on  the  pleadings  his  liability  to  pay 
the  300Z.,  and  it  did  occur  to  me  to  suggest  to 
counsel  whether  he  could  be  made  to  account  for 
the  3002.  if  he  made  good  the  loss  to  the  trust 
estate  arising  out  of  the  investment  of  the  trust 
money,  because  if  he  pays  the  3000Z.  and  takes 
over  the  security,  then  the  3000Z.  debentures  are 
not  an  investment  of  trust  money,  but  of  his  own 
money.  It  certainly  occurred  to  me  that  the  court 
is  not  in  the  habit  of  fining  a  trustee  b^  wav  of 
punishment.  But  the  answer  I  think  is  this : 
The  court  says,  As  you  received  this  300J.  when 
the  investment  was  made  on  behalf  of  the  trust 
estate,  and  for  the  benefit  of  your  cestui  que  tru»t, 
you  must  account  for  it  to  those  cestui  que  trust; 
and  how  can  that  be  altered  by  the  fact  that  vou 
have  been  held  liable  to  make  good  the  loss 
occasioned  by  the  investment,  some  time  after  the 
bribe  was  received.  Carpenter  did  receive  this 
3002.  as  agent  for  the  trust  estate,  and  he  must 
therefore  account  for  it,  although  he  may  also 
have  to  account  for  breach  of  trust  in  investing  in 
an  improper  security. 

Solicitors:  Webster  and  Webster;  Hunter  and 
Haynes  :  0.  E.  Dawson. 


QUEEN'S  BENCH  DIVISION. 

Dee.  3  and  5, 1895. 

(Before  Mathew,  J.) 

Ttsee    and    othkes    r.    The    Shipownbks* 

Syndicate  (Re-assubbd)  and  othess.  (a) 
Marine  insurance — Syndicate  of  underwriters — 
Policy  issued  by — Liability  of  members,  whether 
joint  'or  several— Partnership  of  members, 
A  syndicate  of  underwriters,  not  inemhers  of 
Lloyd's,  was  formed,  under  an  agreement  vhim 
authorised  a  manager  to  underwrite  policies  of 
marine  insurance  on  account  of  the  several 
persons  who  formed  the  syndicate.  The  manager 
was  to  have  power  to  insure  by  tim^  policies,  and 

(a)  Bepart«d  b7  W.  W.  Obs,  Eiq.,  B«irtatar4t-L«w. 
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was  to  obtain  the  highest  rates,  and  in  considera- 
Uon  of  the  "  highest  paid  premium  "  was  to  be 
at  liberty  to  return  to  the  assured  20s.  per  cent. 
of  the  amount  covered  in  the  event  of  the  vessel 
ineurring  no  accident  during  the  currency  of  the 
policy.  The  manager  was  empowered  to  sign 
these  policies  on  behalf  of  the  syndicate,  affixing 
oppositfi  the  nam^  of  each  member  on  each  policy 
the  proportion  of  risk  tahen  by  such  member; 
and  no  liability  was  to  attach  to  any  member 
beyond  his  oton  proportion  of  the  risk  accepted 
in  his  name  and  the  m,enibers  were  not  to  be 
liable  for  one  another.  The  manager  w<is  to 
receive  as  remuneration  a  certain  percentage  on 
the  premiums  and  the  profits  (if  any),  ana  was 
at  his  own  expense  to  keep  offices  and  the  neces- 
sary staff  for  the  business,  and  at  the  end  of  the 
stipulated  time  the  accounts  were  to  be  closed 
anci  the  profits  or  losses  divided  amongst  the 
m,embers  in  proportion  to  their  respective 
interests. 

Under  this  agreement  the  manager  accepted,  on 
■  behaHf  of  the  syndicate,  a  risk  which  was  de- 
scribed as  a  re-instirance  on  ships  to  the  amount 
of  79,300Z.,  valued  as  per  original  policies.  The 
subscription  on  the  policy  was  in  the  form  "  The 
Shipoumers'  Syndicate  {Be-assured)."  Then 
came  the  signature  of  the  manager  and  the  names 
of  all  the  memiers  urith  the  proportionate  amount 
suhseribed  opposite  the  name  of  each.  A  total 
loss  having  occurred  upon  the  policy  : 

Seld,  that  the  agreement  did  not  constitute  a  part- 
nership amang  the  members  of  the  syndicate ;  that 
the  liability  of  the  members  upon  the  policy  was 
not  a  joint,  but  a  several  liability  in  the  propor- 
tion of  the  amounts  subscribed  by  each,  and  that 
the  liability  to  return  premiums  toas  also  a 
several  liability  in  the  like  proportion. 

CoMMEBciAL  CAUSE  tried  hj  Mathew,  J. 

The  plaintiffs  are  underwriters  at  Lloyd's  and 
the  defendants  are  a  syndicate  of  underwriters, 
consisting  of  tweilty  members,  of  whom  John  M. 
Corderoy  is  the  manager,  and  the  latter  nnder- 
wiites  for  the  members  of  the  syndicate. 

The  action  was  brought  to  recover  a  total  loss 
upon  a  policy  of  marine  insurance  effected  by  the 
defendants  upon  the  s.s.  Br^inswiek  for  500Z.,  and 
for  the  return  of  premiums. 

On  the  28th  Feb.  1894  an  agi-eement  was  entered 
into  between  John  M.  Corderoy,  insurance  broker 
(hereinafter  called  the  manager),  of  the  first  part, 
Thomas  B>.  Miller,  manager  of  certain  mutual 
insurance  clubs,  oiE  the  second  part,  and  the 
sevei-al  persons  whose  names  were  written  in  the 
schedule  hereto  (hereinafter  calted  the  syndicate) 
of  the  third  part.  After  reciting  that  the  syn- 
dicate '*  have  arranged  and  agreed  with  the 
manager  that  he  shall  be  authorised  to  under- 
write policies  of  marine  insvirance  as  hereinafter 
provided  for  and  on  accovint  of  and  in  the  names 
of  the  several  parties  forming  the  syndicate  upon 
and  subject  to  the  terms  and  conditions  herein- 
after contained,"  the  agreement  provided : 

1.  The  manager  shall  have  power  to  insure  the  hulls 
and  machinery  of  steamers  by  twelve  months'  policies, 
to  be  issued  either  on  the  terms  of  Lloyd's  poUcieB  or  on 
club  terms  as  the  manager  may  arrange  at  the  time  of 
effecting  each  and  every  insurance. 

2.  The  dates  and  durations  of  the  risks  taken  are  to 
be  for  twelve  months  or  shorter  periods  from  any  date 
in  the  year  1894,  on  or  from  which  an  insnranoe  may  be 


effected  to  the  corresponding  date  in  the  following  year 
1695. 

3.  The  manager  shall  arrange  that  the  rates  paid  for 
the  said  risks  shall  be  as  far  as  possible  the  highsat 
paid  at  Lloyd's  or  to  the  companies  onder  polioies  of  a 
similar  or  prvvioos  date  in  the  same  year,  and  this 
stipulation  shall  also  apply  to  any  additional  preminms 
wldoh  may  become  payable  in  respect  of  any  breach  of 
warranty  or  other  deviation  from  the  agreed  terms  of 
any  policy  issued. 

4.  In  oonsideiation  of  the  "  highest  paid  premium,"  as 
far  as  possible  the  manager  shall  be  at  liberty  to  add 
the  following  special  return  clauses  in  policies  issued  on 
behalf  of  the  members  of  the  syndicate,  namely,  "  In 
the  event  of  the  within  insured  steamsr  running  the 
currency  of  this  policy  free  of  accident  forming  a  claim 
thereupon,  the  owners  of  the  said  steamer  shall  be,  and 
they  are  hereby  entitled  to  a  return  of  208.  per  cent,  net 
on  the  amount  covered  on  effecting  this  insurance,  pro- 
vided always  that  the  payment  of  any  such  return 
premium  shall  operate  as  a  canoelment  of  the  policy 
on  which  such  return  is  made,  and  no  claim  whatever 
shall  be  made  on  this  policy  after  such  return  has  beem 
paid."  The  said  policy  shall  also  contain  a  provision 
that  "  should  the  steamer  be  laid  up  during  any  portion 
of  the  currency  of  a  policy  and  return  premium  be  paid 
but  otherwise  the  policy  be  clean,  a  claim  for  return  of 
premium  for  running  free  of  accident  shall  only  be  made 
in  proportion  to  the  number  of  complete  months  during^ 
which  the  steamer  has  been  on  sea  risk,  and  then  only 
if  this  period  be  not  less  than  three  months,  otherwise 
no  return  shall  be  made  under  this  or  the  preceding 
clause." 

5.  The  manager  is  hereby  appointed  manager  of  the 
syndicate,  and  is  hereby  empowered  to  sign  policies  on 
behalf  of  the  syndicate  and  in  the  individual  names  of 
the  members  thereof,  the  said  manager  affixing  opposite 
the  name  of  each  member  of  the  syndicate  on  each  and 
every  policy  the  respective  proportions  of  risk  taken  by 
such  individual  member  of  the  syndicate  on  the  said 
policy. 

6.  No  liability  shall  attach  to  any  member  of  the 
syndicate  beyond  his  own  proportion  of  the  risk  accepted 
in  his  name,  the  members  not  being  liable  for  one 
another  or  in  any  way  guaranteeing  the  solvency  the 
one  of  the  other. 

7.  The  said  manager's  remuneration  shall  be  5  per 
cent,  upon  the  gross  preminms  received  by  him  on 
behalf  of  the  members  of  the  said  syndicate,  and  10  per 
cent,  on  the  net  profits  (if  any)  available  for  distribntioa 
among  the  members.  All,  interest  which  may  accrue 
on  any  funds  in  hand  and  on  deposit  premium  shall  be 
held  for  the  benefit  of  the  syndicate  and  credited  in 
account. 

8.  The  said  manager  shall  at  bis  own  expense  keep 
proper  and  separate  books  for  the  syndicate  account  and 
the  accounts  of  the  respective  members  thereof :  he 
shall  provide  offices  and  necessary  staff  for  the  conduct 
of  the  business  in  the  city,  and  shall  issue  accounts  of 
the  working  thereof  to  the  members,  such  accounts 
being  duly  audited  by  some  chartered  accountant  of 
good  standing  in  the  city  of  London. 

9.  The  manager  shall  pay  and  debit  against  the  syndi- 
cate account  the  necessary  aubscription  to  Lloyd's,  the 
manager  being  hereby  authorised  to  make  the  most 
favourable  arrangement  he  can  with  the  secretary  at 
Lloyd's  for  such  subscription. 

10.  All  risks  taken  from  other  brokers  are  to  be 
subject  to  the  usual  deduction  of  5  per  cent,  brokerage 
and  10  per  cent,  discount  as  usual  with  Lloyd's  and 
London  companies  ;  the  highest  rate  of  premium  as  &r 
as  possible,  shall  however  apply  to  all  risks  taken 
under  this  clause,  but  such  policy  or  poUoies  may  or 
may  not  be  subject  to  the  special  return  olaoses  in 
paragraph  4. 

11.  The  manager  shall  be  bound  forthwith  as  risks 
'    ore  accepted  on  behalf  of  the  members  of  the  STodioate 
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to  re-insnie  the  whole  of  the  total  loss  risks,  and  the 
remainder  of  all  other  risks  shall  be  dealt  with  in  snoh 
maimer  •■  may  be  determined  by  the  manager  in  oon- 
jnnotion  with  the  said  T.  £.  Miller,  the  intention  beia^ 
that  all  the  arrangements  for  re-insnrance  are  to  be 
mntaally  agreed  between  the  said  T.  B.  Miller  and  the 
■aid  manager  on  behalf  of  the  members  of  the  syndicate. 

12.  The  manager  shall,  on  behalf  of  the  syndicate, 
be  at  liberty  to  undertake  the  management  of  collision 
and  salvage  cases,  &c.,  relieTing  the  owners  as  far  aa 
possible  from  all  trouble  and  anxiety  in  these  matters, 
on  the  owners  undertaking  to  produce  as  required  all 
necessary  witnesses,  and  to  give  the  manager  all 
reasonable  and  proper  assistance.  The  manager  shall 
also  be  at  liberty  to  make  advances  to  owners,  to  meet 
average  expenses,  &c.,  in  the  case  of  heavy  claims  on 
snoh  terms  as  he  and  the  said  T.  B.  Miller  may  mntnally 
agree. 

13.  The  manager  shall  in  taking  each  and  every  risk 
for  and  on  behalf  of  the  members  of  the  syndicate  throw 
upon  each  member  of  the  syndicate  a  liability  not  ex- 
oeeding  the  proportionate  interest  of  such  member  in 
the  syndicate  as  shown  by  the  figure  inserted  opposite 
the  name  of  each  of  the  members  of  the  syndicate  partiea 
hereto. 

14.  The  authority  given  to  the  manager  to  under- 
write on  behalf  of  the  respective  members  of  the  syndicate 
in  maimer  hereinbefore  provided,  shall  oommenoe  as 
from  the  let  of  Jan.  1894. 

15.  AU  net  premiiuns  and  other  moneys  payable  in 
respect  of  the  underwriting  business  shall  be  collected 
by  the  manager,  and  paid  into  a  separate  insurance 
banking  account  to  be  kept  for  that  purpose  by  the 
manager  with  the  city  bank,  and  sums  shall  be  placed 
on  deposit  from  time  to  time  as  may  be  mutually  agreed 
between  the  manager  and  the  said  T.  B.  Miller,  and 
such  deposits  shall  be  made  in  their  joint  names  ;  and 
the  manager  shall  adjust  and  pay  in  the  usual  course 
out  of  the  moneys  received  by  him  and  on  deposit  all 
olaima  for  losses  or  return  of  premiums  on  the  policies 
aforesaid,  and  shall  pay  all  usual  expenses  and  charges, 
and  shall  take  all  necfisaary  steps  to  collect  and  to 
enforce  payment  of  all  re-insurances.  The  members  of 
the  syndicate  in  respect  of  their  respective  proportionate 
intereatB  therein  undertake  to  keep  the  manager  out  of 
cash  advances  in  respect  of  cla^s  and  all  matters 
aforesaid. 

16.  All  policies  of  re-insnrance  and  all  moneys  re- 
ceived thereunder  shall  be  held  in  trust  by  the  manager 
and  the  said  T.  B.  Miller  and  such  third  party  as  they 
may  appoint  primarily  as  security  for  the  assured  under 
each  policy  the  risk  of  which  ia  re-insured ;  and  by  way 
of  extra  security  for  such  assured  in  the  event  of  the 
bankruptcy  of  any  member  of  the  syndicate,  the 
following  special  clause  is  to  be  inserted  in  every 
policy :  It  ia  specially  agreed  that  the  assured  are  hereby 
entitled  by  way  of  further  security  for  the  performance 
of  the  obligations  of  the  subscribing  underwriters,  and 
of  each  and  every  of  them,  to  the  benefit  by  way  of 
first  charge  of  the  policies  of  re-insurance  effected  or  to 
be  effected  on  their  behalf,  and  all  moneys  received 
thereunder. 

17.  As  soon  as  possible  after  the  31st  Dec.  1895  the 
manager  shall  close  and  wind-up  the  affairs  of  the 
members  of  the  syndicate  under  this  agreement,  and 
shall  divide  the  profits  (if  any)  amongst  the  members  of 
the  syndicate  in  proportion  to  their  interests  in  the 
underwriting  account ;  and  should  the  said  accounts  on 
adjustment  show  any  loss,  such  loss  shall  be  borne  and 
paid  by  the  members  of  the  syndicate  in  like  proportion. 

18.  In  case  any  dispute  or  difference  shall  arise 
between  the  parties  hereto,  respecting  this  agreement  or 
the  construction  thereof,  or  anything  herein  contained, 
the  same  shall  be  submitted  to  the  arbitration  of  two 
arbitrators  to  be  chosen  by  the  parties,  and  the  two 
so  chosen  shall  choose  a  third,  and  the  award  of  the  said 
arbitrators  or  any  two  of  them  shall  be   binding  and 


oonolusive  on  the  parties ;  and  it  is  hereby  agreed 
between  the  parties  hereto  that  all  proceedings  on  any 
arbittatian  shall  be  subject  and  in  acoordance  with  the 
piovisioiu  contained  in  the  Arbitntion  Act  1889. 

The  syndicate  was  formed  on  the  28th  Feb. 
1894,  and  waa  to  last  for  a  year,  but  at  the 
end  of  that  time  it  was  continned  for  another 
year. 

On  the  4th  March  1895  the  plaintiffs  effected 
with  Mr.  Gorderoy  a  re-insui-ance  on  the  hulls  and 
machinery  of  ships  valued  at  79,300{.,  which  the 
plaintiffs  had  as  underwriters,  at  Lloyd's,  insured. 
The  rate  was  6{.  12(.  Sd.  per  cent,,  and  the  re- 
insurance was  stated  to  be  a  re-insurance  of  G.  W. 
Tyser  and  Co.  (the  plaintiffs),  and  subject  to  the 
same  clauses  and  conditions  as  the  original  policy 
or  policies,  and  was  to  ramain  in  force  for  twelve 
calpndai-  months,  commencing  at  dates  to  be  after- 
wards mentioned. 

The  policy  of  re-insurance  contained  this  special 
clause : 

The  abipoyraeta'  Syndicate  (Be-aasured)  Special  Clause. 
It  is  specially  agreed  that  the  assured  are  hereby 
entitled  by  way  of  further  security  for  the  performanoe 
of  the  obligations  of  the  subscribing  underwriters,  and 
of  each  and  every  of  them,  to  the  benefit  by  way  of 
first  charge  of  the  policies  of  re-insurance  effected  or 
to  be  effected,  and  all  moneys  received  thereunder. — 
John  M.  Cobbboy,  Manager. 

Then  followed  the  subscription  form  in  the 
policy,  which  was  as  follows : 

The  Shipowners  Syndicate  (Be-assured). — John  M. 
Corderoy,  Manager.— John  M.  Corderoy,  six  and  half 
thirtieths ;  Thomas  B.  Miller,  one  and  half  thirtieths ; 
William  Hedges,  two  thirtieths;  A.  L.  Tweedie,  two 
thirtieths.  [Then  followed  the  other  names  with  the 
amount  in  thirtieths  against  each  name,  making  in  all 
thirty  thirtieths,  or  the  whole  amount  of  the  risk.] — On 
79,3001.— March  4,  1895.— The  Shipowners'  Syndicate 
(Bo-assured). — John  M.  Cobdeboy,  Mana^r. 

On  the  following  day,  Mr.  Corderoy,  pursoant 
to  danse  11  of  the  agreement,  re-insured  these 
risks  in  the  Uniform  Line  Steamship  Insurance 
Ajgsociation,  against  total  loss,  general  average 
and  salvage,  and  also  in  the  New  Marine  Mutual 
Insurance  Association. 

While  the  policy  of  the  4th  March  1895  was  in 
force  one  of  the  ships — the  Brunswick — became  a 
total  loss,  and  the  plaintiffs  now  claimed  in  respect 
of  such  loss. 

The  defendants  admitted  liability,  subject  to 
the  following  questions  to  be  decided  by  the 
court :  (1.)  Whether  the  liabilitv  on  the  policies 
was  joint  or  several.  (2.)  In  the  event  of  loss 
and  any  individual  members  being  unable  to  pay, 
whether  the  assured  were  entitled  to  recover  from 
the  trustees  the  proportion  of  re-insiiranoe 
actually  received  from  the  clubs  to  which  such 
individual  member  is  entitled,  or  whether  the  whole 
amount  received  from  the  clubs  was  to  be  applied  to 
cover  the  assured  against  any  deficiency  through 
default  of  any  member  or  members.  (3.)  Whether 
the  policies  of  re-insurance  are  to  be  retained  by 
the  trustees,  or  handed  over  to  the  assured. 

The  arguments  are  sufficiently  indicated  in  the 
judgment. 

Herbert  Beed,  Q.G.  and  Scrutton  for  the  plain- 
tiffs. 

Joseph  Walton,  Q.C.  and  Manisty  for  the 
syndicate  generally,  except  the  three  members 
who  were  specially  represented. 
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Warmington,  Q.C.,  Lewis  Thomag,  and  W.  Be  B. 
Herbert,  for  the  defendant  Hedges. 

Oore  Broume  for  the  defendant  Pattenden. 
Scott  Fox  for  the  defendant  Wheatley. 

*  Cw.  adv.  vult. 

Dee.  6. — Mathew,  J.  delivered  the  following 
written  judgment: — This  action  was  brought  to 
recover  for  a  total  loss  of  the  ship  Brunswick. 
The  plaintiffs  were  underwi-iteiti  at  Lloyd's,  who 
had  re-insured  with  other  underwriters,  described 
irf  the  writ  as  the  "  Shipowners'  Syndicate  (Re- 
assured)." The  writ  was  issued  on  the  22nd  Nov., 
and  an  application  was  made  for  an  early  trial  on 
the  ground  that  several  actions  were  pending,  and 
that  it  was  of  great  importance  that  the  rights  of 
the  parties  should  be  speedily  ascertained.  It  was 
arranged  that  statements  of  the^ints  In  dispute 
should  be  exchanged  and  the  cause  entered.  The 
trial  took  place  on  the  3rd  Dec.  and  I  have  now 
to  deliver  judgment.  The  defendants  are  a  group 
of  underwriters,  not  members  of  Lloyd's,  who, 
under  the  terms  of  an  agreement  which  wiU  be 
more  fully  referred  to  hereafter,  had  authorised  a 
manager  named  Coi'deroy  to  underwrite  policies 
of  marine  insurance  on  account  of  the  several 
persons  forming  the  syndicate.  The  plaintiffs' 
policy  had  been  effected  with  Corderoy  as  manager. 
It  was  in  the  ordinary  form  of  a  Lloyd's  policy, 
and  was  described  as  a  re-insurance  on  ships  to 
the  amount  of  7;^3O02.  valued  as  per  original 
policies.  The  usual  clause  provided  that  the 
assurers  promised  and  bound  themselves,  each 
one  for  his  own  part,  for  the  true  performance  of 
the  contract  in  the  policy,  confessing  the  con- 
sideration paid.  At  the  end  of  the  policy  the 
subscription  was  in  the  following  form.  [His 
Lordship  then  read  from  the  subscription  form  of 
the  policy  as  stated  above.]  The  first  point  i-aised 
with  reference  to  this  policy  was  whether  the 
liability  of  the  members  of  the  syndicate  was 
joint  or  several.  For  the  plaintiffs  it  wm  con- 
tended that  the  syndicate  was  in  point  of  fact  a 
firm  or  partnership  ;  that  the  name  '•  syndicate  " 
impoi-ted  combination  for  purposes  of  profit,  and 
that  there  was  therefore  a  joint  liability  upon  the 
policy.  The  question  was  stated  to  lie  of  great 
importance  because  the  opei-ations  of  the  syndicate 
had  been  very  extensive,  and  had  resulted  in  con- 
siderable losses,  and  if  each  member  of  the  syndi- 
cate were  liable  for  the  whole  of  the  losses  the 
result  might  prove  most  disastrous  to  individuals. 
For  the  defendants  it  was  ai-gued  that  upon  the 
face  of  the  policy  the  liability  was  several  and  not 
joint.  It  was  said  to  be  in  the  ordinary  course  of 
business  that  one  underwriter  should  act  for  a 
number  of  other  underwriters  at  Lloyd's,  and 
should  subscribe  policies  for  each  member  of  the 
group,  and  in  support  of  that  position,  which  was 
raally  not  disputed,  attention  was  called-  to  the 
original  policy  effected  byTyfeer  and  Co.,atLloyd's, 
from  which  it  appeared  that  insurances  had  been 
effected  for  eight  gentlemen  whose  names,  as  in 
this  case,  were  stamped  on  the  policy,  and  who 
insured  in  different  proportions  a  sum  of  1001.  It 
was  said,  when  the  terms  of  the  subscription  to 
this  policy  were  examined,  that  the  same  principle 
was  followed,  and  that  each  member  of  the  syndi- 
cate made  himself  responsible  in  the  same  way 
for  the  proportion  which  he  underwrote  of  the 
amount  msured.  Then  the  plaintiffs'  counsel 
called  attention  to  the  special  clause  in  the  policy 


under  which  "  the  assured  became  entitled  to  the 
benefit,  by  way  of  first  charge,  of  the  policies  of 
re-insurance  effected  or  to  l)e  effected  by  the  sub- 
scribing underwriters  and  all  moneys  received 
thereunder."  It  was  said  that  if  it  wei-e  left  in 
doubt  by  the  form  of  the  subscription  whether 
the  liability  were  joint  or  several,  this  clause 
showed  an  intention  to  enter  into  a  joint  under- 
taking, for  it  provided  that  there  shotdd  be  a 
"  further  security  for  the  obligations  of  the  sub- 
scribing underwriters,  and  of  each  and  every  of 
them."  This  proved,  it  was  said,  that  '■  syndicate  " 
meant  something  equivalent  to  firm,  company, 
or  partnership.  Sut,  on  the  other  hand,  the  word 
"  sjmdicate  "  does  not  indicate  in  what  way  the 
members  are  acting  together,  and  they  are  de- 
scribed on  the  clause  as  "  subscribing  under- 
writei-s."  I  see  no  ground  for  thinking  that  it 
was  intended  by  this  provision  in  the  policy  to 
enlarge  the  obligation  of  the  underwriters,  or  to 
extend  the  security  which  this  special  clause  was 
intended  to  afford.  If  each  underwriter  was 
responsible  only  for  the  obligation  created  by  his 
own  subscription,  it  was  unlikely  that  he  should 
extend  his  liability  to  the  obligations  of  bis 
fellows ;  and  the  reasonable  construction  seems 
to  me  to  be  that  each  undei-writer  undertook  that 
the  benefit  of  any  re-insurance  to  which  he  was 
entitled  should  be  available  for  his  assured.  The 
clause  seemed  to  be  intended  to  prevent  the  loss 
of  the  security  by  the  insolvency  of  any  of  the 
underwriters,  and  the  suggestion  that  the  object 
was  to  provide  against  a  possible  loss  of  the 
security  by  bankruptcy  seems  to  me  improbable. 
I  am  therefora  of  opinion  that  the  liability  upon 
the  policy  is  several  and  not  joint.  If  this  view 
be  correct  the  case  wcmld  seem  to  be  concluded.^ 
But  the  case  was  farther  argued  for  the  plaintiffs 
on  the  ground  that  the  agreement  under  which 
the  S3mdicate  was  formed  and  carried  on  business 
of  itself  constituted  a  partnership ;  and,  as  this 
point  was  discussed  at  considerable  length,  it  may 
be  desirable  that  I  should  express  my  opinion 
upon  it.  The  syndicate  was  originally  formed  on 
the  28th  Feb.  1894,  and  was  to  last  for  a  year. 
At  the  end  of  that  time  the  syndicate  was  con- 
tinued for  another  year,  the  membei-s  being  the 
persons  whose  names  appear  at  the  foot  of  the 
plaintiffs'  policy.  The  agreement  was  between 
John  Matthew  Corderoy,  the  manager,  Thomas 
Bobson  Miller,  the  manager  of  certain  mutual 
re-insurance  clubs,  and  the  several  persons  whose 
names  appeared  in  the  schedule  thereto,  therein- 
after called  the  syndicate.  After  reciting  that 
the  syndicate  had  arranged  with  the  manager 
that  he  should  be  authorised  to  underwrite 
policies  in  the  names  of  the  persons  forming  the 
syndicate,  power  was  given  to  the  manager  to 
insure  steamers  by  time  policies,  either  on  the 
terms  of  Lloyd's  policies  or  on  club  terms. 
Clause  4  provided  as  an  inducement  to  insurers 
that  the  manager  should  be  at  liberty  to  return 
208.  per  cent,  on  the  amount  covered  in  the  event 
of  the  vessels  incurring  no  accident  during  the 
currency  of  the  policy.  Clause  6  provided  that 
the  manager  was  empowered  to  sig^n  policies  on 
behalf  of  the  syndicate,  and  in  the  individual 
names  of  the  members  thereof,  the  manager 
affixing,  opposite  the  name  of  each  member,  on 
each  and  every  policy  the  respective  proportions 
of  risk  taken  by  such  individual  member.  Clause  6 
provided  that  no  liabilities  should  attach  to  any 
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member  of  the  syndicate  beyond  his  own  propor- 
tion of  the  risk  accepted  in  his  name,  the  members 
not  being  liable  for  one  another  or  in  any  way 
snaranteeing  the  solvency  the  one  of  the  other. 
Upon  these  clauses  there  would  seem  to  be  no 
foondation  whatever  for  the  argument  of  the 
existence  of  a  partnership,  but  great  reliance  was 
placed  on  the  clauses  that  foUow.  By  clause  7 
the  manager's  remuneration  was  to  be  5  per  cent, 
upon  the  gross  premiums  and  10  per  cent,  upon 
the  profits,  if  any,  available  for  distribution  among 
the  members.  By  clause  8  the  manager  was  at 
his  own  expense  to  keep  proper  books  for  the 
syndicate  accounts  and  tae  acoonnts  of  the 
members  thereof.  He  was  to  provide  offices  and 
necessary  staff  for  the  conduct  of  the  business  in 
the  ci^,  and  to  issue  accounts  of  the  working 
thereof  to  the  members.  By  clause  9  the  manager 
was  to  debit  against  the  syndicate  account  the 
necessary  subscription  to  Lloyd's.  These  clauses, 
it  was  said,  showed  that  a  joint  business  was 
contemplated,  with  a  common  fund  for  expenses 
and  an  ultimate  distribution  of  the  net  profits 
among  the  members.  But  all  these  provisions  are 
analogous  to  the  arrangements  that  might  be 
made  with  the  manager  of  an  underwriting 
account  at  Lloyd's  for  several  underwriters.  The 
provision  for  the  creation  of  a  fund  out  of  moneys 
belonging  to  all  the  underwriters  is  in  no  way 
inconsistent  with  the  obligation  of  each  under- 
writer to  subscribe  pro  rata  for  any  expenses 
incidental  to  insuring.  Very  great  reliance  was 
placed  by  the  plaintifis'  counsel  on  clause  11,  by 
which  the  manEtger  was  bound,  as  risks  were 
accepted  on  behalf  of  the  members  of  the  syndi- 
cate, to  reinsure  the  whole  of  the  total  loss  risks. 
It  was  said  that  what  was  contemplated  was  a 
re-insurance  on  behalf  of  the  memoers  jointly; 
and  it  was  said  that  in  compliance  with  t^hat  pro- 
vision a  re-insurance  had  been  effected  with  two 
clnbs,  the  Uniform  Line  Steamship  Insurance 
Amociation  and  the  New  Marine  Mutual  Insu- 
rance Association,  and  when  the  policies  came  to 
be  examined  it  appeared  that  they  nad  been  issued 
by  name  to  the  Shipowners'  Syndicate  (Be- 
aSBored)  in  each  case.  But  the  effect  of  these 
re-insurances  is  perfectly  clear.  The  assured 
were  the  members  of  the  syndicate.  The  title  of 
the  syndicate  was  descriptive  only ;  and  if  it  had 
been  necessary  to  proceed  against  the  clubs  on 
their  policies  the  interest  must  have  been  averred 
in  the  members  individually  ;  and  for  contribution 
to  losses  the  individual  members  would  have  been 
liable :  see  Cheat  Britain  100  A  1  Bteamship  In- 
iuranee  Association  v.  Wyllie,  60  L.  T.  Ben.  916 ; 
22  Q.  B.  Div.  710.)  It  is  difficult  to  see  how  a 
joint  insurance  could  be  effected,  for  each  under- 
writer must  re-insure  his  own  risk.  A  policy  by 
all  to  cover  the  risk  of  one  would  not  be  a  valid 
contract  of  insurance,  from  the  absence  of  interest 
in  all  but  the  one.  An  insurance  by  all  to  cover 
the  risk  of  each  is  open  to  the  same  observation. 
The  true  meaning  of  the  clause  seems  to  me  to  be 
that  where  the  manager  accepted  risks  on  behalf 
of  the  members  he  was  bound  to  re-insure  each  of 
them.  Thus  construed,  the  clause  works  easily. 
Upon  the  pkuntiA'  construction  it  would  give 
rise  to  considerable  difficulty.  The  fact  that  for 
convenience  sake  the  name  of  the  syndicate  was 
used  for  the  pvirposes  of  re-insurance  with  the 
clubs  does  not,  and  oould  not,  alter  the  real 
nature  of  the  contract.  Clause  12  was  also  relied 
YoL  LXXm.,  1889. 


upon  by  the  plaintiffs,  for  it  enabled  the  manager, 
on  behalf  of  the  syndicate,  to  undertake  tJie 
mana^ment  of  collision  and  salvage  cases,  &c.,  and 
also  to  make  advances  to  owners  to  meet  average 
expenses,  &c.  But  this  was  doing  no  more  than 
permitting  the  manager  to  do  what  the  Salvage 
Association  does  for  the  underwriters  at  Lloyd  s, 
and  is  no  more  inconsistent  with  the  several  lia- 
bilities of  the  members  of  the  syndicate  than  is 
the  employment  of  the  Salvage  Association  with 
the  several  liabilities  of  the  underwriters  who 
employ  it.  Clauses  13  and  14  and  the  final 
clause  15  strongly  favour  the  contention  of  the 
defendants  that  the  agreement  was  not  intended 
to  create  a  partnership  ;  and  my  judgment,  there- 
fore, upon  the  construction  of  the  agreement,  as 
well  as  upon  the  construction  of  the  policy,  is  for 
the  defendants.  The  further  question  was  i-aised 
as  to  whel^er  the  syndicate  jointly  or  the  indi- 
vidual members  were  bound  to  return  premiums 
for  short  interest.  I  am  of  opinion  that  it  is  in. 
each  case  a  liability  of  the  individual  members  in 
the  proportion  of  uie  amounts  subscribed  by  each 
of  tnem.  Mr.  Beed  also  contended,  though  not 
very  strenuously,  that,  even  though  there  was  no 
partnership  in  fact,  the  members  had  held  them- 
selves out  as  partners,  and  he  relied  upon  the 
fact  that  an  office  had  been  opened  where  the 
name  "  Shipowners'  Syndicate  (lie-assured)  "  ap- 
peared upon  the  door ;  also  that  the  same  name 
was  stamped  on  the  paper  used  by  the  manager. 
These,  with  the  other  facts  in  the  case,  were 
relied  upon.  They  are  clearly  insufficient  to 
justify  me  in  coming  to  any  such  conclusion. 

Judgment  for  defendant*. 

Solicitors  for  the  plaintiffs,  WaUons,  Johnttm, 
Bvbb,  and  Whatton. 

Solicitors  for  the  Syndicate  generally,  W.  A. 
Crump  and  Son. 

Sohcitor  for  the  defendant  Hedges,  W.  H. 
Herbert. 

Solicitor  for  the  defendant  Fattendeu,  A.  J. 
Oliver. 

Solicitors  for  the  defendant  Wheatley,  Steaven- 
»<m  and  CoiUdweU. 


Hovat  of  1/OrtlS. 


Dee.  2,  3,  and  18, 1895. 

(Before  the  Lobd  Chancsllob  (Halsbury), 
Lords  Watson,  Herschell,  MACNAauTEN, 
MoBBis.  and  Shand.) 

Beat  v.  Pobd.  (a) 

ON  APPEAL  FBOH  THE  COITBT  OF  APPEAL  IN 
ENGLAND. 

Practice — New  trial  —  Misdirection — Substantial 
vorong  or  miscarriage — Order  XXXIX.,  r.  6— 
Libel. 

In  an  acivm  for  libel,  if  the  judge  so  direet$  the 
jury  as  to  lead  them  to  take  an  erroneous  view 
of  any  material  part  of  the  alleged  libel,  tueh 
as  may  have  affected  their  minds  in  considering 
lohat  damages  they  shall  award,  there  is  a  sub- 
stantial "  miscarriage  "  within  the  meaning  of 
Order  XXXIX.,  r.  6,  and  a  new  trial  must  be 
had,  though  the  court  should  he  of  opinion  that 


(a)  Beported  bjr  0.  E.  Maldir,  Eaq,,  BarriaMiHU-Lkw. 
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other  parts   of  the  cMeged  libel  were  sufficient 
to  jtutify  the  damages  actually  given. 
Judgment  of  the  Cotirt  of  Appeal  reversed. 

This  was  an  appeal  from  a  judgment  of  the 
Ciotirt  of  Appeal  (Lord  Esher,  M.B.,  Lopes  and 
Bigbv,  L.JJ.)  refusing  a  new  trial  in  an  action 
for  libel  brouebt  bj  the  respondent  against  the 
appellant,  which  resulted  in  a  verdict  for  the 
respondent,  with  6002.  damages.  The  plaintiff 
was  a  solicitor  and  justice  of  the  peace  in  Leeds, 
and  both  parties  were  for  many  years  members 
of  the  Leeds  Liberal  Club,  and  they  were  both 
interested  in  the  Yorkshire  College,  to  the  funds 
of  which  they  had  largely  suDsoribed.  The 
plaintiff  was  a  governor  and  vice-chairman  of  the 
council  of  the  college,  and  had  acted  as  its 
solicitor,  receiving  profit  costs  for  his  services. 
The  latter  fact  having  come  to  the  knowledge  of 
the  appellant,  he  wrote  the  following  letter  to  the 
respondent,  which  constituted  the  alleged  libel, 
and  circulated  it  among  the  governors  of  the 
college : — 

Leeds,  Feb.  26,  1894. 

Sir, — Dnrinef  last  Bummer,  as  yon  are  aware,  it  oame 
to  my  knowled^re  that,  whilst  holding  the  fiduciary 
position  of  vioe-ohairman  of  the  Yorkshire  College,  yon 
were  illegally  and  improperly,  as  yon  know,  making 
profit  as  ita  paid  solicitor.  I  hoped  yon  would  have 
retired  from  that  position  ere  this  withont  my  having  to 
draw  the  attention  of  the  oonnoil  and  my  fellow-goremors 
to  your  oondaat,  or  having  to  give  yon  this  notice,  and 
I  had  the  greatw  reason  to  expect  your  retirement  in 
view  of  the  fact  that  yon  had  in  February  last  been  com- 
pelled, by  direct  resolution  of  the  members,  proposed  by 
myself,  to  retire  from  the  post  of  paid  solicitor  whilst 
holding  that  of  director  and  treasurer  in  Leeds  Liberal 
Club  (Limited). 

As  a  solicitor  and  participant  iu  illegal  profits  taken 
whilst  holding  positions  of  trngt,  yon  know  how  insidionsly 
such  a  practice  spreads  and  how  dire  its  results  often 
are  on  boards  of  management.  I  oould  give  a  foroeful 
example  from  near  at  home  in  which  yon  were  a  partici- 
pating member,  but  forbear. 

Another  phase  of  this  system  which  I  will  remind  yon 
of  is,  that  it  often  leads  those  who  practise  it  into  exten- 
sive fraod.  I  will  only  mention  the  Liberator  group  of 
swindling  companies  as  an  example  of  it.  And  the  wire- 
pullers in  these  companies  not  only  used  them  to  serve 
their  ends,  bnt  used  religions,  educational,  end  philan- 
thropio  schemes  to  which  they  gave  considerable  smns  for 
that  purpose  also. 

Lest  yon  should  be  in  doubt  as  to  your  legal  position, 
I  will  refer  you  to  the  opinion  of  the  late  Sir  George 
Jessel,  late  Master  of  the  Bolls.  He  says,  "A  director 
oannot  make  a  profit  in  the  oase  where  he  is  both 
buyer  and  seller.  He  cannot  act  in  both  oapaoities  and 
do  justice  to  the  buyer  if  he  is  the  seller." 

Lord  Justice  Caims,  referring  to  profit-taking  by 
men  holding  positions  of  trust,  said,  "  The  rule  of  this 
court  is  founded  upon  the  highest  and  truest  principles 
of  morality.  No  man  can  in  this  court,  acting  as  an 
agent  or  director,  be  allowed  to  put  himself  in  the 
position  in  which  bis  interest  and  his  duty  will  be  iu 
oonflict." 

There  is  rauoh  greater  reason  than  that  affecting 
yourself  personally,  which  compels  me  as  a  matter  of 
duty  to  stop  the  continnanoe  of  this  class  of  profit- 
making  in  the  Yorkshire  College,  which  I  trust  has  not 
extended  to  any  of  the  officials  beyond  yourself.  The 
flow  of  public  contributions  to  the  college  depends  upon 
confidence  that  the  funds  contributed  will  be  adminis- 
tered by  gentlemen  who  have  no  sordid  end  to  serve. 
Doubt  on  this  point  would  fatally  injure  its  resouroes 
and  status.  Henoe  my  determination  to  stop  it,  however 
onpleasant  the  duty  may  be. 


For  your  example  I  may  quote  the  oondnot  of  Mr. 
Honlton,  Q.C.,  who  became  an  alderman  of  the  Londaii 
Oonnty  Connoil,  and  who  last  year  found  that  he  bad  or 
might  have  committed  some  technical  error  by  remaining 
consulting  counsel  after  becoming  an  alderman.  Ur. 
Moulton's  honour  led  him  to  return  the  fees  that  mi^t 
be  supposed  to  have  the  taint  of  impropriety  about 
them,  and  he  also  resigned  his  position  as  alderman.  I 
now  ask  yon  to  imitate  his  example. 

It  is  now  my  duty  to  inform  yon  that  if  yon  do  not 
retire  from  either  your  position  on  the  council  or  from 
that  of  paid  solicitor  within  seven  days  from  this  data  I 
shall,  as  a  governor  and  well-wisher  of  the  college,  and 
with  much  regret,  commence  an  action  against  yon  for 
your  removal  from  the  oiBoe  of  -paid  solicitor,  and,  if  so 
advised,  for  the  reoovery  of  the  fees  which  you  have 
illegally  and  improperly  taken.  I  shall  send  a  copy  of 
this  letter  to  the  governors  of  the  college. 

I  am,  Sir,  yours  faithfully, 

Oeo.  Bsat. 

J.  Bawlinson,  Ford,  Esq.,  J.P.,  Vice-Chajmian  of 
the  Council  of  the  Yorkshire  College,  Leeds. 

The  respondent  thereupon  brought  the  present 
action  for  libel,  and  at  the  trial,  at  Leeds,  before 
Gave,  J.  and  a  special  jury,  it  wae  contended  on 
behalf  of  the  respondent  that  under  the  articles 
of  association  of  the  college  he  was  entitled  to 
profit  costs,  notwithstanding  the  fact  that  he  held 
the  fiduciarr  position  of  director  of  the  instita- 
tion.  The  learned  judge  directed  the  jury  that 
the  plaintiff  was  entitled  to  take  profit  costs  from 
the  college,  and  left  it  to  the  jury  to  assess  the 
amount  of  damages,  which  they  fixed  at  6002. 

The  Court  of  Appeal  held  that,  although  there 
had  been  a  misdirection  on  the  question  of  the 
construction  of  the  articles  of  association  of  the 
college,  and  the  plaintiff  was  not  entitled  to  take 
profit  coste,  still  that  there  were  imputations  in 
the  letter  sufficient  to  sustain  the  verdict,  and 
therefore  there  had  been  no  substantial  wrong 
or  miscarriage  within  the  meaning  of  Order 
XXXIX.,  r.  6,  and  refused  a  new  triu. 

The  defendant  appealed. 

Sir  E.  Clarke,  Q.C.,  Bigham,  Q.O.,  Atheirlev 
Jones,  and  H.  Greenwood  appeared  for  the  appel- 
lant. 

Sir  .P.  Lockwood,  Q.C.,  Blake  Odgers,  Q.O.,  and 
Scott  Fox  for  the  respondent. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Dec.  18. — Their  Lordships  gave  ju%ment  as 
follows  : — 

The  Lord  CHANCBi.LOE(HalBbury). — MyLorda: 
In  this  case,  an  action  for  libel,  the  learned  judge 
directed  tiie  jury  that  the  plaintiff,  who  was  a 
solicitor,  was  entitled  to  charge  an  institution,  of 
which  he  was  himself  both  occasionally  the  solicitor 
and  also  a  governor — ^that  is,  a  person  intrusted 
with  the  government  and  management  of  the 
institution  in  question — ^the  profit  costs  which  he 
would  have  been  entitled  to  charge  if  he  had  not 
filled  that  character.  It  is  not  necessary  to  consider 
whether  the  institution  could  have  given  such 
a  consent  as  would  have  enabled  him  to  have  taken 
such  profit,  because  I  am  of  opinion  that  no  such 
consent  was,  in  fact,  given ;  the  matter  relied  upon 
is  absolutely  irrelevant  to  such  a  question.  It 
cannot  now  be  denied  that  this  was  a  misdirection. 
The  only  question,  therefore,  which  we  have  to 
deal  with  is  whether,  in  the  language  of  the  rule 
applicable  to  this  matter,  a  substantial  wroi^  or 
miscarriage  has  been  thereby  occasioned  at  the 
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trial.  I  think  tbat  there  has  been  a  substantial 
-wrong  and  a  miscarriage.  I  think  that  there  has 
been  a  substantial  wrong,  since  I  think  that  the 
defendant  was  not  permitted  to  present  his  case 
to  the  jury  with  the  argument  tnat  his  original 
complaint  was  true.  This  seems  to  me  a 
substantial  wrong,  and  I  am  not  prepared 
to  say  what  a  jury  might  think  if  they  were  told 
that  the  original  complaint  was  itself  unfounded, 
or  if  they  were  told  that,  though  the  original 
complaint  was  well  founded,  there  was  excess  in 
the  language  by  which  that  original  complaint 
was  made ;  but  it  appears  to  me  that  it  was,  in 
this  case,  withdrawing  from  the  jury  a  question 
which  the  defendant  had  a  right  to  have  sub- 
mitted, a  right  which  was  so  relevant  and 
important  to  the  discussion  that  I  must  say  I 
cannot  regai'd  it  as  a  trivial  or  immaterial  matter; 
and  I  think  it  was  a  miacajTiage.  as  this  view  was 
not  presented  to  the  juiy.  What  influence  such 
a  wrong  might  have  had  upon  the  verdict  or  upon 
the  amount  of  damages  I  am  not  disposed  to 
consider.  The  case  must  be  tried  again,  and  I 
desire  to  say  nothing  which  can  in  any  way 
influence  the  arguments  upon  the  trial  which 
must  take  place.  It  is  nothing  to  the  purpose  to 
say  that  the  rest  of  the  printed  matter  complained 
of  as  a  libel  would  justify  a  verdict  for  the  same 
amount  of  damages.  I  absolutely  decline  to 
speculate  what  might  have  been  the  result  if  the 
jadge  had  rightly  directed  the  jury.  It  is  enough 
for  me  tbat  an  important  and  serious  topic  lias 
been  practically  withdrawal  from  the  jury,  and 
this  is,  I  think,  a  substantial  wrong  to  the  defen- 
dant. I  do  not  think  it  desirab^  to  say  what 
would  be  my  own  construction  of  the  rule  in  other 
cases  not  now  before  me.  I  am,  therefore,  of 
opinion  that  the  judgment  of  the  Court  of 
Appeal  should  be  reversed,  that  a  new  trial 
should  be  ordered,  and  I  move  your  lordships 
accordingly. 

Lord  Hebschell. — My  Lords:  In  this  case 
the  respondent  obtained  a  verdict  for  600J.  in  an 
action  of  libel  tried  before  Cave,  J.  and  a  special 
jury  at  Leeds.  The  respondent  is  a  solicitor, 
and  has  been  for  some  years  vice-chairman  of  the 
council  of  the  Yorkshire  College.  He  has  mani- 
fested his  interest  in  the  work  of  the  college  by 
large  pecuniary  contributions.  Either  alone  or  in 
conjunction  with  his  pai-tner,  he  has  acted  as 
solicitor  to  the  college  since  its  incorporation 
nearly  twenty  years  ago.  Prior  to  1878,  in  which 
year  he  entered  into  partnership  with  another 
solicitor,  he  made  a  present  of  his  time  and  labour 
to  the  college.  After  entering  into  partnership 
he  considered  that  he  was  not  at  liberty  to  do  so. 
He  informed  the  college  of  this,  and  bills  of  costs 
were  afterwards  delivered  to  and  charged  against 
the  college  in  the  usual  way.  The  total  h  mount 
of  the  profit  received  by  the  respondent  on  these 
bills  of  costs,  which  covered  the  period  from  1879 
to  1893,  was  1032.  lOs.  His  annual  subscriptions 
to  the  college  during  the  same  period  considerably 
exceeded  that  amount.  The  hbel  complained  of 
was  a  copy  of  a  letter  addi-essed  to  the  respon- 
dent, which  was  sent  to  more  than  300  of  the 
governors  of  the  college  and  to  some  other 
persons.  The  letter  commenced  by  stating  that 
the  respondent,  whilst  holding  the  fiduciary 
position  of  vice-chairman  of  the  college,  had  been 
illegally  and  improperly,  as  he  knew,  making 
profit  as  its  paid  sohcitor.    On  this  were  founded 


some  comments  which  a  jury  would  be,  to  say  the 
least,  justified  in  regarding  as  gravely  libellous. 
At  the  trial  it  was  contended  that  the  respondent 
was,  by  virtue  of  the  fourth  clause  of  the  college's 
memorandum  of  association,  entitled  to  receive 
remuneration  for  his  services,  notwithstanding 
the  position  he  held  as  vice-chairman  of  the 
council.  The  learned  judge  adopted  this  view, 
and  so  directed  the  jury.  The  Court  of  Appeal 
have  held  that  this  was  erroneous,  and  I  agree 
with  them.  I  do  not  think  the  words  relied  on 
have  the  effect  contended  for.  It  is  not  now  in 
controversy  that  if  this  be  so  the  respondent  was 
not  warranted  in  making  a  chai-se  for  his  pro- 
fessional services.  It  is  an  infleziUe  rule  of  the 
Court  of  Equity  that  a  person  in  a  fiduciary 
position,  such  as  the  respondent's,  is  not,  unless 
otherwise  expressly  provided,  entitled  to  make  a 
profit;  he  is  not  allowed  to  put  himself  in  a 
position  where  his  interest  and  duty  conflict.  It 
does  not  appear  to  me  that  this  rule  is,  as  has 
been  said,  founded  upon  principles  of  morality. 
I  regard  it  rather  as  based  on  the  consideration 
that,  human  nature  being  what  it  is,  there  is 
danger,  in  such  circumstances,  of  the  person 
holcung  a  fiduciary  position  being  swayed  by 
interest  rather  than  by  duty,  and  thus  preju- 
dicing those  whom  be  was  bound  to  protect.  It 
has,  therefore,  been  deemed  expedient  to  lay 
down  this  positive  rule.  But  I  am  satisfied  that 
it  might  be  departed  from  in  many  cases,  without 
any  breach  of  morality,  without  any  wrong  being 
inflicted,  and  without  any  consciousness  of  wrong- 
doing. Indeed,  it  is  obvious  that  it  might  some- 
times be  to  the  advantage  of  the  beneficiaries 
that  their  trustee  should  act  for  them  pro- 
fessionally rather  than  a  stranger,  even  though 
the  tru8<>ee  were  paid  for  his  services.  It  is 
clear,  however,  that  the  learned  judge  misdirected 
the  jury,  and  that,  as  the  misdirection  cannot  be 
said  to  have  been  on  a  point  wholly  immaterial. 
the  appellant  would  have  been  entitled,  prior  to 
the  Judicature  Act,  to  a  new  trial  as  of  right. 
That  Act  provides  that  a  new  trial  shall  not  be 
granted  on  the  ground  of  misdirection,  unless,  in 
the  opinion  of  the  court,  some  substiintial  wrong 
or  miscarriage  has  been  thereby  occasioned  in 
the  trial.  The  Court  of  Appeal  came  to  the  con- 
clusion that  there  had  been  no  such  wrong  or 
miscarriage  in  the  present  case.  They  thought,  as 
I  understand,  that  the  nature  of  the  libel  was 
such  that  the  jury  would  have  been  entitled  to 
give,  and  would  probably  have  given,  the  same 
verdict,  even  if  the  direction  of  the  learned  judge 
had  been- the  other  way.  If  I  had  thought  that 
the  enactment  relied  on  sanctioned  dealing  with 
the  case  in  this  way,  I  am  far  from  saying  that  I 
should  have  differed  from  the  conclusion  at 
which  they  arrived.  But  I  have  come,  with  some 
reluctance  I  own,  to  the  conclusion  that  it  does 
not.  The  provision  is,  in  my  opinion,  a  very 
beneficial  one,  and  I  should  be  sorry  to  say 
anything  to  narrow  its  scope  further  than  the 
language  employed  seems  to  me  to  render  neces- 
sary. In  cases  in  which  the  question  is  what  are 
the  facts,  or  the  proper  inferences  to  be  drawn 
from  the  facts,  if  the  court_  think  that  the  verdict 
of  the  jury  is  in  accordance'  with  the  true  view  of 
the  facts,  and  of  the  inferences  to  be  drawn  fi-om 
them,  it  may  be  that  they  would  have  done  right 
in  refusing  to  grant  a  new  trial  on  the  ground  of 
misdirection,  even  where  the  parties  had  a  right 
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to  daitn  that  the  action  should  be  tried  hj  a  jarr. 
But  in  the  case  of  an  action  for  libel  not  onlj 
have  the  parties  a  right  to  trial  by  jury,  but  the 
assessment  of  damages  is  peculiarly  within  the 
prorince  of  that  tribunal.  The  damages  cannot 
be  measured  by  any  standard  known  to  the  law, 
they  must  be  determined  by  a  consideration  of  all 
the  circumstances  of  the  case,  Tiewed  in  the  light 
of  the  law  applicable  to  them.  The  latitude  is 
very  wide.  It  would  often  be  impossible  to  say 
that  the  verdict  was  a  wrong  one,  whether  the 
damages  wei-e  assessed  at  500^  or  10002.  Whei«, 
then,  the  judge  so  directs  the  jury  as  to  lead 
them  to  take  an  erroneous  view  of  any  material 
part  of  the  alleged  libel,  and  this  view  may  have 
affected  their  mind  in  considering  what  damages 
they  should  award,  I  think  that  there  has  been 
a  substantial  miscarriage  within  the  meaning  of 
the  rule.  The  court  may  think,  as  I  might  think 
in  the  case  before  your  Lordships,  that  the  jury 
would  have  given  the  same  damages  if  the  law 
had  been  coiTectly  expounded,  but  this  is  a  mere 
matter  of  speculation;  it  cannot  be  asserted  with 
the  least  certainty  that  they  would  have  done  so. 
The  jury  have  returned  their  verdict  on  what 
they  were  erroneously  led  to  think  was  the  case, 
and  not  on  the  real  case  which  the  defendant  was 
entitled  to  have  submitted  to  them.  I  find  it 
impossible  to  eay  that  the  case  upon  which  the 
jury  ought  to  have  adjudicated  ever  was  wholly 
before  them,  and  that  they  were  allowed  to  give 
to  all  the  circumstances  which  might  legitimately 
have  influenced  the  verdict  their  due  weight. 
This  seems  to  me  to  establish  that  there  has  been 
a  substantial  miscarriage,  and  that  the  appellant 
is  entitled  to  a  new  trial. 

Lord  Watson. — My  Lords :  I  shall  endeavour, 
without  recapitulating  the  facts  of  this  case,  to 
indicate  the  oonsidei-ations  which  have  led  me  to 
differ  from  the  conclusion  arrived  at  by  the  learned 
judges  of  the  Appeal  Court.  The  error  committed 
by  the  presiding  judge  consisted  in  his  directing 
the  jury  that  the  respondent,  as  a  governor  of  the 
Yorkshire  College,  was  legally  justified  in  charing 
and  accepting  payment  of  full  professional  remu- 
neration in  respect  of  services  rendered  by  him 
to  the  college  in  his  capacity  of  solicitor.  Tour 
Lordships  can  entertain  no  doubt  that  the  respon- 
dent was  neither  entitled  to  charge  profit  costis  in 
respect  of  these  services  nor  to  retain  them  when 
received  by  him.  Such  a  breach  of  the  law  may 
be  attended  with  perfect  good  faith,  and  it  is,  in 
my  opinion,  insufficient  to  justify  a  charge  of 
moral  obliquity,  unless  it  is  shown  to  have  Deen 
committed  knowingly  or  with  an  improper  motive. 
Order  XXXIX.,  r.  6,  of  the  Supreme  Court  Rules 
makes  it  imperative  that  a  new  trial  shall  not  be 
granted  on  the  ground  of  misdirection,  unless,  in 
the  opinion  of  the  court,  some  "  substantial  wrong 
or  miscarriage  has  been  thereby  occasioned  in  the 
trial."  I  think  it  is  clear  that  the  misdirection 
given  by  Cave,  J.  at  the  trial  was  such  as  to 
occasion  a  miscarriage,  in  the  sense  in  which  that 
word  was  understood  by  the  legal  profession  at 
the  time  when  the  Rules  of  1883  were  framed. 
The  only  question,  therefore,  which  your  Lord- 
ships have  to  consider  is  whether  the  miscarriage 
has  been  substantial  within  the  meaning  of  the 
order.  Every  party  to  a  trial  by  jury  has  a  legal 
and  constitutional  right  to  have  the  case  which 
he  has  made,  either  in  pursuit  or  in  defence,  fairly 
submitted  to  the  consideration  of  that  tribunal. 


In  the  present  instance  the  case  made  in  evidence 
by  the  appellant  was  not  submitted  to  the  jury. 
The  whole  imputations  in  his  letter  of  the  26ui 
Feb.  1894,  which  are  said  to  be  libellous,  arise  out 
of  and  are  strung  upon  the  allegation  that  the 
respondent's  acceptaiice  and  retention  of  full 
remuneration  for  the  professional  services  rendered 
by  him  to  the  college  were  in  violation  of  the  law. 
The  text  or  basis  of  these  imputations  was,  in 
point  of  fact,  true ;  but  the  case  went  to  the  jury 
on  the  footing  that  it  was  false.  It  is  plain  that 
the  learned  judge  did  not  regard  its  falsity  as  an 
immaterial  feature  of  the  case  which  the  jury  had 
to  consider.  He  told  the  jury  :  "  In  my  judgment 
he  "  {i.e.,  the  respondent)  "  was  not  making  a  profit 
illegally  or  improperly,  and,  if  it  was  not  illegal 
or  improper,  of  course  Mr.  Ford  could  not  know 
that  it  was  either,  and  that  does  impute  to  him 
conduct  which,  if  it  were  true,  would  no  doubt 
tend  to  lower  him  in  public  estimation,  and 
properly  so  tend."  I  have  already  indicated  my 
opinion  that  the  illegality  of  the  respondent's 
conduct  would  not  necessarily  justify  a  charge  of 
acting  improperly,  if  the  impropriety  imputed 
meant  anything  more  than  illegality;  and  I 
agree  with  the  learned  judges  of  tiie  Appeal 
Court  in  thinking  that,  assuming  illegality,  there 
are  other  imputations  in  his  letter  which  might 
sustain  a  verdict  against  the  appellant.  I  do 
not  profess  to  know  all  the  considerations  by 
which  juries  are  influenced  in  arriving  at  th^r 
verdict;  but  it  does  appear  to  me  that,  in  assessing; 
damages,  a  jury  might  reasonably  take  into  their 
consideration  whether  the  charge  upon  which 
libellous  imputations  were  made  by  w^  of  com- 
ment was  or  was  not  in  itself  a  libel,  in  the  one 
aspect,  the  appellant's  letter  conveyed  a  wholly- 
baseless  and  libellous  charge ;  in  the  other,  a  well- 
founded  accusation,  followed  up  by  language 
which  conveyed  other  and  libellous  imputations. 
I  do  not  feel  myself  in  a  position  to  affirm  that, 
in  each  of  these  cases,  the  same  jury  would  have 
awarded  the  same  sum  of  damages.  I  could  not 
possibly  arrive  at  that  conclusion  without  first 
assessing  the  damages  in  each  case  for  myself ; 
and  that  is  a  duty  which,  in  my  opinion,  I  ought 
not  to  nndei'take  in  a  case  like  the  present.  In 
such  a  case  the  assessment  of  damages  does  not 
depend  upon  any  definite  legal  rule,  and  is  the 
peculiar  function  of  the  jury,  by  whom  the  party 
liable  is   entitied  to  have  the   measure   of    his 

rwuniary  liability  determined.  For  these  reasons 
have  come  to  the  conclusion  that  there  has  been 
a  substantial  miscarriage  within  the  meaning  of 
Order  XXXIX.,  r.  6,  and  that  the  case  mast  be 
remitted  for  new  trial.  I  have  purposely  abstained 
from  suggesting  any  general  rule  applicable  te 
the  construction  of  Order  XXXIX.,  r.  6.  I  doubt 
the  possibility  of  formulating  any  rule  which 
would  be  useful,  and  I  do  not  doubt  the  in- 
expediency of  making  the  attempt.  Each  case 
must  depend  upon  its  own  circumstances.  My 
noble  and  learned  friend  Lord  Macnaghten.  who 
is  unable  to  be  present,  has  requested  me  to 
state  that  he  concurs  in  the  views  which  I  have 
expressed. 

Lords  MoBBiB  and  Shand  concurred. 

Judgment  appealed  from  revemed,  and  a  new 
trial  ordered ;  appellnni  to  have  the  costs 
of  the  appeal,  the  remaining  costs  to  abide 
the  event  of  the  new  trial. 
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Solicitor  for  the  appellant,  E.  G.  Bawlinge. 
Soiicitora   for  the  respondent,  B.  Smith  and 
Sons,  for  W.  Warren,  Leeds. 


S^u^tm  Comt  of  Itttoattttre. 


COURT    OF    APPEAL. 

Wednesday,  Dec.  18, 1895. 

(Before  Lindlbt,  Smith,  and  Bigbt,  L.JJ.) 

Be  Habtey;  Habyet  v.  Hobdat.  (a) 

APPEAL  FBOH  THE  CHANCEBT  DITI8ION. 

Incumbrance — Payment  off,  hy  tenant  for  life  of 
property — Presumption  as  to  payment  off,  for  his 
■ovm  benefit — Belationship  of  parent  and  child 
between  tenant  for  life  and  remaindermen. 

The  ordinary  preswrnpOon  that  a  tenant  for  life, 
who  has  paid  off  an  incumbrance  on  the  property 
of  which  he  is  tenant  for  life,  has  done  so  for  his 
own  henefii,  and  not  for  the  benefit  of  the  remain- 
dermen, is  not  rebutted  by  the  mere  fact  that  the 
relationship  of  parent  and  child  subsists  between 
the  tenant  for  hfe  and  the  remaindermen. 

Borrell  v.  The  Earl  of  Egremont  (7  Beav.  206) 
appUed. 

Decision  of  KeJceuneh,  J.  reversed. 

Ohables  Bloomfield  Habtey,  by  his  will, 
dated  the  3rd  Oct.  1868,  after  directing  payment 
of  his  debts  and  funeral  and  testamentary  ex- 
penses, and  making  a  bequest  to  his  wife,  Ohar- 
lotte  Emily  Harvey,  gave,  aevised,  and  bequeathed 
to  his  executors  all  other  property  of  which  he 
might  die  possessed,  real  and  personal,  upon  trust 
to  be  disposed  of  by  them  in  the  beat  and  most 

S>rofita.ble  manner,  and  at  a  time  most  suitable 
except  the  pair  of  houses  in  Western-road, 
Bomlord,  which  should  not  be  sold  daring  the 
widowhood  of  his  wife  or  until  her  second 
marriage),  the  proceeds  of  such  sale  to  be  applied 
in  paying  off  his  existing  mortgage,  with  in- 
terest thereon,  and  the  residue  (if  any)  to  be 
invested  in  the  names  of  his  executors  upon  trust 
that  the  interest  arising  therefrom,  together  with 
the  rents  or  profits  arising  from  the  aforesaid 
houses  should  as  they  became  due  be  paid  unto 
his  wife  during  her  life  or  widowhood,  and  after 
her  decease  or  second  marriage,  whichever  should 
first  happen,  he  requested  that  his  executors 
would  divide  his  property  as  equally  as  possible 
among  his  children  by  his  said  wi^,  or  such  of 
them  as  might  be  then  surviving. 

The  testator  died  on  the  7th  Oct.  1868  leaving 
his  wife  and  five  children  surviving  him. 

The  two  houses  mentioned  in  his  will  were  at 
the  tic^e  of  his  death  subject  to  a  mortgage  to  a 
building  society,  the  sum  secured  by  which  was 
under  the  rules  of  the  society  to  be  repaid  by 
monthly  instalments  consisting  of  principal  and 
interest.  The  trustees  applied  the  rents  of  one  of 
the  houses  in  making  the  monthly  payments  to 
the  building  society,  and  by  means  of  those  rents 
*nd  of  a  further  sum  provided  out  of  the  tes- 
^^r's  estate  the  mortgage  debt  was  finally  paid 
off  by  June  1882. 

'ol  Beportad  hj  E.  A.  Sohatchlit,  Esq.,  B«rrUt«:-«t-Law. 


The  widow  did  not  marry  again,  and  she  died  on 
the  18th  March  1891. 

In  May  1893  the  two  houses  were  sold  for  12251., 
and  out  of  this  amount  the  plaintiff,  as  executor 
of  the  testator's  widow,  claimed  to  be  paid  so 
much  of  the  amount  of  the  rents  which  had  been 
I>aid  to  the  building  society  as  i-epresented  capital. 

On  the  15th  Nov.  1894  a  summons  was  taken 
out  by  the  plaintiff,  to  determine  the  question 
whether  he  was  entitled  to  be  so  paid. 

The  defendants  to  the  summons  were  the  trns- 
tees  of  the  testator's  will  and  one  of  the  residnaiy 
legatoes. 

The  summons  was  adjourned  into  court,  and 
came  on  to  be  heard  before  Eekewioh,  J.,  who 
directed  an  inquiry  what  (if  anything)  was  due  to 
the  plaintiff  as  executor  of  the  widow  in  respect 
of  money  expended  out  of  the  widow's  income  as 
tenant  for  life  under  the  will  in  paying  off  incum- 
brances on  the  houses. 

The  chief  clerk  \)j  his  certificate  found  that 
nothing  was  due  to  the  plaintiff,  and  Eekewich,  J., 
on  the  matter  coming  on  to  be  heard  before  him 
upon  further  consideration  on  the  2nd  Nov.  1895, 
refused  the  plaintiff's  application  to  vary  the 
certificate. 

From  that  decision  the  plaintiff  now  appealed. 

Warrington,  Q.O.  and  Cwrtis  Price  for  the 
appellant. — ^Where  a  tenant  for  life  pays  off  a 
charge  on  the  inheritance  he  is  prima  fade 
entitied  to  that  charge  for  his  own  benefit ;  but 
he  may,  if  he  think  proper,  exonerate  the  estate. 
In  the  absence  of  evidence  the  presumption  is 
that  he  pays  off  the  charge  for  his  own  benefit 
and  not  for  the  benefit  of  the  persons  entitled  in 
remainder,  although  evidence  may  show  the  con- 
trary conclusion  to  be  true : 

Burrell  v.  The  Earl  of  Egremont,  7  Beav.  205. 
We  submit  that  that  presumption  is  not  rebutted 
by  the  mere  fact  that  the  relationship  of  parent 
and  child  subsisted,  as  in  the  present  case,  between 
the  tenant  for  life  and  the  remaindermen.  The 
relationship  of  parent  and  child  subsisted  between 
the  parties  in 

MorUy  v.  Morley,  5  De  O.  M.  &  Q.  610. 
The  defendants  say  that  the  plaintiff's  claim  is 
barred  by  the  Statute  of  Limitations;   but  we 
contend  that  this  is  not  a  case  to  which  the 
statute  applies : 

Topham  v.  Booth,  57  L.  T.  Rep.  170;  35  Ch.  Div. 
607. 
[Smith,  L.J. — I  do  not  see  how  the  statute  can 
run  at  any  rate   before  the  18th  March  1891,  the 
date  of  the  death  of  the  tenant  for  life.] 

Benshaw,  Q.C.  (with  him  Marcy)  for  the  re- 
spondents.— The  law  on  this  subject  was  discussed 
by  the  Court  of  Appeal  in 

Adams  v.  Angell,  36  L.  T.  Eep.  834 ;  5  Ch.  Div. 
634. 
The  question  is,  whether  it  is  applicable  to  the  state 
of  facts  now  before  the  court.  As  a  general  rule, 
■where  a  tenant  for  life  pays  off  an  incumbrance 
on  the  property  of  which  he  is  tenant  for  Ufe,  he 
ie  to  be  considered  ae  a  creditor  for  the  money 
paid : 

Jonee  v.  Morgan,  1  Bro.  Ch.  Cas.  206. 
But  the  presumption  that  he  intended  to  keep  the 
incumbrance  aUve  for  his  own  benefit  may  be 
rebutted. 

No  reply  was  called  for. 
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LiNDLET,  L.J. — I  think  that  this  case  is  made 
out,  after  the  accounts  are  understood.  I  think 
that  it  ia  established  bj  the  evidence  beyond  any 
reasonable  doubt  that,  as  a  matter  of  fact  (what- 
ever the  explanation  of  it  may  be),  the  rents  of 
one  of  the  two  mortgaged  honses  were  applied  by 
the  trustees  of  the  will  in  paying  off  the  instal- 
ments which  became  due  under  the  mortgage  to 
the  building  society.  The  rents  kept  them  down. 
Then,  having  got  that  fact,  we  come  to  the  law.  I 
think  Mr.  Warrington  is  right  La  saying  that 
the  onus  is  upon  the  defendants  to  prove  that  the 
ordinary  legal  presumption  does  not  apply  in  the 
present  case — that  is  to  say,  that  a  tenant  for  life 
who  pays  off  an  incumbrance  upon  the  inheritance 
does  so  for  his  own  benefit.  The  fact  that  the 
tenant  for  life  and  the  remaindermen  stood  in  the 
relation  of  parent  and  child  is  no  doubt  a  material 
circumstance,  and  if  there  were  anything  else  to 
rebut  the  presumption,  that  fact  would  be  of 
importance.  But  I  do  not  think  any  of  the  autho- 
rities goes  the  len^h  of  saying  that  the  existence 
of  that  relationship  standing  alone  is  sufficient  to 
rebut  the  presumption.  We  must  therefore  look 
at  the  circumstances  to  see  what  there  is  to  rebut 
the  presumption.  [His  Lordship  reviewed  the  facts 
of  the  case  and  continued  :]  The  tenant  for  life 
had  no  option  about  paying  off  the  mortgage  debt ; 
indeed,  it  was  rather  to  her  interest  that  it  should 
be  paid  off.  And  it  is  one  important  fact  that  no 
other  property  but  these  two  houses  was  subject 
to  the  mortage.  I  do  not  think  that  the  fact 
that  some  arrangement  was  made  that  the  rent  of 
one  of  the  houses  should  be  applied  in  paying  off 
the  mortgage  debt  does  throw  any  light  upon  the 
question  whether  the  tenant  for  life  intended  that 
it  should  be  paid  off  for  the  benefit  of  her  children. 
Then  putting  all  the  facte  together  it  comes 
to  this :  On  the  one  side  is  the  legal  pre- 
sumption which  I  have  mentioned,  and  on  the 
other  side  there  is  nothing  to  rebut  it  except  the 
relationship  between  the  parties ;  and  that,  as  I 
have  already  said,  is  not  in  my  opinion  sufficient 
to  rebut  the  presumption.  I  think  that  the  appeal 
mnst  be  allowed.  The  costs  of  all  parties  will 
oome  out  of  the  fund. 

Skith,  L.J. — I  am  of  the  same  opinion.  I  am 
satisfied  by  the  evidence  that  the  rents  of  the  one 
house  were  applied  in  paying  off  the  building 
society's  mortgage.  What  then  is  the  presump- 
tion of  law  when  such  a  payment  is  made  by  a 
tenant  for  life?  I  cannot  do  better  than  read 
what  was  said  by  Lord  Langdale  in  Burrell  v.  The 
Barl  of  Egremont  (7  Beav.  205,  at  p.  232) :  "  A 
simple  payment  of  the  charge,  without  more,  is 
sufficient  to  establish  the  right  of  the  tenant  for  life 
to  have  the  charge  raised  out  of  the  estate.  He 
has  no  obligation  or  duty  to  make  a  declaration, 
or  to  do  any  act  demonstrating  his  intention. 
The  burden  of  pi-oof  is  upon  those  who  allege 
that,  in  paying  off  the  charge,  he  intended  to 
exonerate  the  estate."  The  burden  of  proof, 
therefore,  is  upon  the  respondents.  Have  they 
discharged  it  P  It  is  said  on  their  behalf  that  the 
tenant  For  life  is  a  mother,  and  the  remaindermen 
are  her  children.  It  seems  to  me  that,  according 
to  the  authorities  which  have  been  cited,  that  of 
itself  is  not  sufficient  to  rebut  the  presumption, 
and  there  is  nothing  else  to  i-ebut  it.  In  my 
opinion,  therefore,  the  presumption  has  not  been 
rebutted,  and  the  decision  of  my  brother  Kekewich 
was  erroneous. 


BiOBT,  L.J. — I  have  arrived  at  the  same  con- 
clusion. The  case  is  in  some  respects  one  of 
importance.  Probably  it  was  never  explained  to 
the  tenant  for  life  that  if  she  paid  off  the  mort- 
TOge  debt  she  would  be  entitled  to  a  charge  upon 
the  inheritance  to  the  extent  of  the  principaL 
Her  voluntarily  giving  up  that  which  the  I&w 
allowed  her  to  receive  is  not  so  strong  an  indica* 
tion  as  the  payment  of  a  lump  sum  would  hare 
been.  And  if  in  the  ordinary  case  of  payment  of 
a  mortgage  debt  by  a  tenant  for  life  the  legal  pre- 
sumption arises,  I  think  that  it  also  arises  where 
the  debt  was  payable  by  instalments,  consisting  of 
principal  and  interest.  Probably  all  that  the 
tenant  for  life  knew  was  that,  if  the  instalment* 
were  not  punctually  paid,  the  building  society 
would  come  down  on  the  property.  I  think  it 
would  require  more  than  a  mere  suggestion  of 
some  arrangement  that  she  should  pay  off  the 
mortgage  debt  for  the  benefit  of  her  cnildren  to 
rebut  the  presumption  that  she  did  not  intend 
to  relinquish  her  right  to  a  charge  upon  the 
property.    The  appeal  most  be  allo'md. 

Solicitors  for  the  appellant,  A.  H.  Hunt  and 
Co. 

Solicitors  for  the  respondents.  Walker  and 
Battiseombe. 


Friday,  Nov.  29, 1895. 
(Before  Lord  Esheb,  M.B.,  Lopes  and 
Kat,  L.JJ.) 
Smith  «.  The  South-Eastebit  Bailwat 
COMPANT.  (a) 
application  fob  a  new  tbial. 
Negligence — Bailway  company — Level  croering— 
Breach  of  dviy   to  company   by  its  servant — 
Question  for  jury — Contributory  negligenee. 

The  plaintiff's  husband  was  killed  by  a  railway 
train  of  the  defendant  eom,pany  while  crossing 
their  line  at  night  at  a  level  crossing.  There 
teas  evidence  that  the  night  was  dark  out  dear, 
that  the  engine  carried  a  head  light,  that  the 
engine  driver  began  to  whistle  about  ten  second* 
before  the  train  passed  over  the  crossing,  and 
that  the  line  was  perfectly  straight  from  the 
crossing  for  a  distance  of  7bO  yards.  Ttiere  woe 
evidence  also  that  it  was  the  duty  of  the  gate- 
keeper at  the  level  crossing,  who  was  in  the 
service  of  the  railway  company,  to  stand  by  the 
line  whenever  a  train  passed  by,  whether  hy 
day  or  by  night,  and  In/  means  of  signals  to 
show  to  the  engine  driver  whether  the  road  woe 
clear.  There  was  also  evidence  that  the  deceased 
knew  that  that  was  the  duty  of  the  gatekeeper, 
and  that  he  also  Icnew  that  the  habit  of  the  gate- 
keeper was  to  perform  that  duty.  On  the  night 
in  qu,estion  the  deceased  uxnt  into  the  gate- 
leeeper's  lodge,  which  stood  by  the  level  crossing, 
and  spoke  to  the  gatekeeper,  who  was  sitting 
inside.  The  gatekeeper  knew  that  a  train  too* 
coming,  but  he  did  not  warn  the  deceased,  nor 
did  he  go  outside,  as  it  was  his  duty  to  do.  The 
deceased  was  killed  a  few  seconds  after  leaving 
the  lodge.  At  the  trial  the  jury  found  a  verdict 
for  the  plaintiff. 

Meld,  that  an  application  for  a  new  trial  m/ust  he 
refused.  There  was  evidence  upon  whi4sh  a  jury 
m,ight  reasonably  conclude  that  the  deceased  woe 

(a)  Baported  by  E.  Mxnlet  Shitb,  Esq.,  B«nlBter.»t-L»w. 
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mi»led  by  the  gatekeeper'i  neglect  of  his  daties 
into  thinking  as  he  left  the  lodge  that  no  train 
v>a»  coming,  and  that  he  teas  justified  therefore 
«n  paying  no  attention,  whether  a  train  was 
coming,  and  was  not  guUty  of  want  of  reason- 
(tble  ears. 

This  was  an  application  by  the  defendants  for 
judgment  or  a  new  trial  after  the  trial  of  the 
action  before  Day,  J.  with  a  jnry. 

The  action  was  brought  on  behalf  of  herself 
and  her  children  under  Lord  Campbell's  Act  (9  & 
10  Yict.  c.  93),  by  the  widow  and  administratrix 
of  Thomas  Clark  Smith,  deceased,  who  had  been 
accidentally  killed  at  a  level  crossing  by  a  train  of 
the  defendant  company. 

The  deceased  was  a  gardener  living  in  a  cottage 
on  the  south,  or  up  side,  of  the  defendants'  rail- 
way line,  not  far  from  the  level  crossing  where 
the  accident  happened. 

The  level  crossmg  was  a  highway  for  carriages 
as  well  as  for  foot  passengers.  It  was  paved,  and 
on  each  side  of  it  there  were  two  gates,  one  large 
one  for  carriages  and  the  other  a  small  one  for 
foot  passengers. 

The  carriage  gates  could  only  open  in  one 
directdon,  that  is  to  say  across  the  line,  and  they 
were  furnished  with  a  lamp  or  lamps  so  fixed 
upon  them  that  at  night  a  red  light  was  auto- 
matically shown  up  and  down  the  line  when  the 
gates  stood  open  across  the  line  to  allow  vehicles 
t<3  pass  over  the  level  crossing.  On  the  north,  or 
down  side,  of  the  line  at  the  crossing  there  was  a 
lodge  belonging  to  the  defendants  and  inhabited 
by  Judges,  a  servant  in  their  employ.  Evidence 
was  given  at  the  trial  that  it  was  part  of  the  duty 
of  Judges  to  stand  outside  his  lodge  by  the  side 
of  the  line  whenever  a  train  passed  over  the  level 
crossing,  whether  by  day  or  by  night,  and  to 
signal  to  the  engine  driver  that  the  Ime  was  clear 
by  means  of  a  white  flag  by  day  and  of  a  white 
light  by  night.  There  was  evidence  that  Judges 
habitually  performed  this*  duty,  though  he  some- 
times neglected  it.  At  about  eight  o'clock  in 
the  evening  of  the  16th  Dec.  1894,  the  night  being 
dark  but  clear,  the  deceased  left  his  cottage,  crossed 
the  line,  and  went  into  Judges'  lodge.  There  was 
evidence  that  he  was  then  sober.  In  the  lodge 
Jndges  was  sitting  by  the  fire  reading.  There  was 
also  there  a  man  named  Skinner.  The  deceased 
asked  if  his  wife  was  there.  He  was  told  that  she 
was  not.  He  then  left  the  lodge  with  the 
apparent  intention  of  re-crossing  the  line  and 
gomg  back  to  his  own  cottage.  Before  he  left 
the  lodge  a  bell  rang  which  was  a  signal  to  Jndges 
that  a  train  was  coming.  Judges  md  not  tell  the 
deceased  that  a  train  was  coming,  nor  did  he  go 
ontside  his  lodge  as  it  was  his  duty  to  do,  but  he 
remained  by  the  fire.  There  was  evidence  that 
the  driver  of  the  approaching  train  began  to 
soimd  his  whistle  about  ten  seconds  before  the 
train  reached  the  crossing,  and  that  the  engine 
carried  a  proper  head  light.  The  railway  line  in 
the  direction  from  the  crossing  to  the  coming 
train  was  perfectly  straight  for  a  distance  of  over 
seven  hundred  yards.  The  engine-driver  stated 
that  he  observed  that  Judges  was  not  on  duty 
showing  a  white  light  as  he  ought  to  have  been,  but 
that  he  did  not  slacken  sx>eedand  the  train  passed 
over  the  level  crossing  at  the  rate  of  thirty-five  or 

fortv  miles  an  hour.  Skinner  stated  that,  as  soon 
OS  the  deceased  had  leit  the  lodge,  he  got  up  and 


went  to  the  window  to  see  if  the  deceased  had  got 
clear  of  the  train.  As  he  could  see  nothing  he 
took  a  light  and  went  outside,  and  presently  dis- 
covered the  body  of  the  deceased  at  some  distance 
from  the  level  crossing,  but  not  further  than  it 
might  well  have  been  carried  by  an  engine  striking 
him  while  on  the  crossing. 

At  the  trial  of  the  action  before  Day,  J.,  with  a 
jury,  the  jury  found  a  verdict  for  the  plaintiff  for 
600Z.  damages  and  the  learned  judge  gave  judg- 
ment accordingly. 

The  defendants  n9w  moved  for  jndgment  or  a 
new  trial  upon  these  grounds :  (1)  misdirection ; 
(2)  that  there  was  no  evidence  of  any  negligence 
of  the  defendante  causing  the  death ;  and  (3)  that 
the  verdict  whs  against  the  weight  of  evidence. 

WiUiam  WiUU,  Q.O.  {W.  B.  Peel  and  W.  0. 
Willis  with  him)  for  the  defendante. — There  was 
no  evidence  of  any  negligence  on  the  part  of  the 
defendante.  There  is  no  general  duty  on  railway 
companies  to  place  gatekeepers  at  level  crossings, 
where  the  railway  is  of  ordinary  construction : 

/S(u2>l«y  V.  27m  X<mdon  and  North-Westem  Baiheay 
Company,  13  L.T.  Bep.  876 ;  L.  Bep.  1  Ex.  18. 

That  is  so  at  least  with  regard  to  foot-passengers. 
It  cannot  be  said  that,  in  respect  of  a  level  cros- 
sing, a  railway  company  has  any  particolar 
obhgation  towards  foot-passengers  other  than 
their  duty  to  use  reasonable  care  in  ronning 
trains  over  it.  The  omission  to  keep  a  gate- 
keeper has  been  held  not  to  be  evidence  of 
negligence : 

CUi  V.  The  Midland  Railway  Company,  22  L.  T. 
Bep.  382 ;  L.  Bep.  5  Q.  B.  258. 

The  placing  of  a  gatekeeper  at  the  level  crossing 
in  question  was  therefore  merely  a  self-imposed 
duty  on  the'  railway  company.  A  failure  to 
perform  a  self-imposed  duty  is  not  actionable 
negligence : 

Skelton  v.  The  London  and  North-  Western  Baiheay 
Company.ie  L.T.  Bep. 563;  L.Eep.  2  C.  P.  631. 

The  engine  driver  whistled  ten  seconds  before 
going  over  the  level  crossing.  Therefore  there  is 
no  evidence  of  any  negligence  on  the  part  of  the 
defendante.  But  even  if  there  was,  there  is  no 
evidence  of  that  negligence  being  the  cause  of  the 
accident.  The  facte  are  as  consistent  with  the 
death  of  the  deceased  being  caused  by  his  own 
want  of  care  as  with  the  negligence  of  the 
defendante  being  the  cause  of  the  death.  Under 
such  circumstances  as  that,  the  judge  should  have 
nonsTiited  the  plaintiff  or  directed  the  jury  to  find 
for  the  defendante : 

Cotton  V.  Wood,  8  C.  B.  N.  S.  568 : 
Wahelin  v.  The  London  and  South-Weitem  Railway 
Company,  (o) 


(a)  May  16, 1884. 

(Before  Lord  EsHia,  M.B.,  Bowen  and  Frt,  LJJ.) 

Wakblin  ti.  The  London  and  South-Wistibn 

Bailwat  Compamt. 

APFBAL  FBOH  THX  QUXXN's  BKNCH  DIVISION. 

Negligence — Railway  company  —  Level  eroising — Con- 
tributory negligence — Burden  of  proof.  . 

The  plaintiff's  husband  vas  killed  by  a  railway  train 
of  the  defendant  company  while  crossing  their  line  at 
night  at  a  level  crossing.  The  engine  carried  a  head 
light,  but  did  riot  whistle  when  approaching  the  level 
crossing.     There  was  evidence  that  the  deceased,  if  he 
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Shith  «.  Thb  South-Eastesn  Bailwat  Compant. 


[Ot.  of  App. 


The  judgment  of  the  Court  of  Appeal  in  thia 
latter  case  was  afterwards  affirmed  dt  the  House 
of  Lords  (55  L.  T.  Rep.  709 ;  12  A.  0.  44).  The 
burde|i  of  proving  the  absence  of  contributory 
negligence  lies  on  the  plaintiff.  Here  there  was 
evidence  of  contributory  negligence  on  the  part 
of  the  deceased.    If  he  had  looked  he  must  have 

had  looked  tohen  he  was  croiting  the  Une,  might  have 
eeen  the  approaching  train  about  half  a  mile  away. 
Held  that,  aesuming  that  there  wot  ne;ligence  on  the 
part  of   the    defendantt'   servantt,   nevsrihelete    the 
plaintiff  mmet  be  notiauited  becauee  the  had  not  given 
evidence  of  the  circwmetaneet  of   the  accident  upon 
which  the  jury  could  come  to  any  conclueion  as  to 
whether  the  defendants'  negligence  was  the  cauee  of 
the  accident. 
Obiervatione  at  to  burden  of  proof  with  reepect  to  con- 
tributory negligence. 
This  waa  an  appeal  from  the  judgment  of  the  Qneen'a 
Bench  DiTiaiou  (Grore,  J.,  Haddleston,  B.,  and  Hawkins, 
J.)  setting  aside  the  Terdiot  and  ordering  judgment  to 
be  entered  for  the  defendants. 

The  action  was  brought  by  the  administratrix  of 
Heniy  Wakelin  on  behalf  of  herself  |and  her  ohildren 
under  Lord  Campbell's  Act  (9  &  10  Viot.  o.  93). 

Henry  Wakelin  was  killed  on  the  night  of  the  Ist 
May  1882  by  a  railway  train  of  the  defendants  whilst 
lawfully  oroBsing  the  railway  line  between  Chiswick 
Station  and  Chiswiok  Junction,  upon  a  level  orossing 
which  was  a  public  footpath.  The  body  of  the  deceased 
was  found  on  the  down  side  of  the  line,  and  the  defen- 
dants admitted  that  he  was  killed  by  a  down  train,  but 
no  one  saw  the  accident,  and  therefore  no  evidence  was 
given  of  the  aircnmstanoes  of  the  death.  There  *wa8 
evidence  that  the  engine  carried  a  head  light.  There 
was  also  evidence  that  a  person  standing  by  the  gates  of 
the  crossing  near  the  down  line  could  see  an  approaching 
down  train  about  half  a  mile  away,  and  that  a  person 
standing  in  the  centre  of  the  down  line  could  see  a 
down  train  approaching  about  a  mile  away.  The  engine 
did  not  whisUe  or  slacken  its  pace  when  approaohjng 
the  crossing. 

At  the  irial  of  the  action  before  Manisty,  J.  with  a 
jury  the  defendants  called  no  witnesses,  and  submitted 
that  there  was  no  case.  The  learned  judge  left  the  case 
to  the  jury,  who  returned  a  verdict  for  the  pUuntifF  for 
800(. 

The  Queen's  Bench  Division  (drove,  J.,  Huddleston, 
B.,  and  Hawkins,  J.)  set  aside  the  verdict,  and  entered 
judgment  for  the  defendants. 
The  plaintiff  appealed. 
Jelf,  Q.C.  and  Jarvit  for  the  plaintiff. 
Murphy,  Q.C.  and  B.  O.  Arbuthnot  for  the  defen- 
dants. 

Lord  EsEBs,  M.B. — ^Thia  is  an  action  brought  against 
a  railway  company  in  respect  of  the  death  of  a  relative 
of  the  plaintiff  which  is  alleged  to  have  been  caused  by 
the  negligence  of  the  company.  The  company  now 
assert  that  there  waa  no  evidence  to  go  to  the  jury  in 
support  of  the  plaintiff's  cause  of  action.  Upon  this 
question  it  seems  to  me  impossible  to  come  to  a  sonnd 
decision  nmless  one's  mind  ia  firmly  made  up  as  to  what 
is  the  cause  of  action  alleged  by  the  plaintiff.  The 
plaintiff's  cause  of  action  is  not  that  her  husband  was 
killed  by  a  railway  train  of  the  defendants.  Neither  is 
it  a  cause  of  action,  according  to  the  common  law,  that 
the  death  of  the  plaintiff's  husband  was  caused  by  the 
negligence  of  the  defendants.  I  say  that  deliberately, 
because  even  though  the  negligence  of  the  defendants 
may  have  been  a  cause  of  the  death — and  in  that  sense 
may  be  called  the  cause — yet  by  the  common  law  of 
England  it  is  not  sufficient  to  say  that  the  death  was 
caused  by  the  negligence  of  the  defendants  in  the  sense 
that  withoot  such  negligenoe  the  accident  could   not 


seen  the  light  of  the  approaching  train  as  it  was 
visible  metre  than  a  quarter  of  a  mile  away.  He 
should  have  looked  up  and  down  the  line  before 
he  ventured  to  cross  it,  and  his  not  having  done 
so  is  evidence  of  negligence : 

Davey  v.  The  London  and  North-Weatem  Baiheay 
Company,  12  Q.  B.  Div.  70. 

have  happened,  if  the  deceased  was  also  guilty  a£ 
negligence  or  of  want  of  reasonable  care  contributing  to 
the  accident.  In  such  a  case  the  plaintiff  has  no  oanae 
of  action.  The  cause  of  action  is  that,  as  between 
deceased  and  the  defendants,  the  accident  waa  caused 
solely  by  the  negligenoe  of  the  defendants.  It  is  not 
enough  to  show  that  the  defendants'  negligence  was 
a  cause  of  the  accident,  it  must  be  shown  that 
as  between  the  deceased  and  the  defendants  it  waa 
the  sole  cause  of  the  accident.  How  can  the 
defendants'  negligence  be  the  sole  cause,  if  there 
was  negligenoe  of  the  deceased  which  was  also  a  cause  f 
The  ^cause  of  action  must  be  that,  as  between  the 
deceased  and  the  defendants,  the  accident  was  oanaed 
by  the  negligenoe  of  the  defendants  without  any  negli- 
gence of  the  deceased  contributing  to  it.  Formerly  the 
mode  of  stating  that  proposition  at  a  trial  used  to  be 
this :  "  Was  the  defendant  guilty  of  any  negligence 
which  was  a  cause  of  the  accident,  or  the  cause ;  if  so, 
could  the  plaintiff  by  reasonable  care  have  avoided  the 
consequences  of  the  defendant's  negligence?"  Now  tiiat, 
after  many  years,  was  decided  to  be  too  large  a  pnqKMi- 
tion.  If  it  were  true,  the  defendant's  negligenoe  would 
not  be  at  all  a  cause  of  the  accident ;  the  accident,  it 
was  said,  was  caused  solely  by  the  want  of  reasonable 
care  on  tbe  part  of  the  plaintiff,  and,  althoogh  the  defen- 
dant had  been  negligent,  his  negligence  was  not  the 
cause  of  the  accident  at  all.  For  that  reason  the  pro- 
position of  law  was  altered  and  stated  more  strictly  in 
this  way  that,  although  the  negligence  of  the  defendant 
may  have  heea  a  cause  of  the  accident — that  is,  without 
his  negligence  the  accident  would  not  have  happened — 
yet,  if  the  plaintiff's  negligenoe  also  partiy  caused  the 
accident,  so  that  without  negligence  on  the  part  of  both 
plaintiff  and  defendant  the  accident  would  not  have 
happened,  then  there  was  no  cause  of  action.  If  the 
plaintiff's  cause  of  action  be  that  the  accident  to  him 
was  caused  solely,  as  between  himself  and  the  defen- 
dant, by  the  negligence  of  the  defendant,  he  mnst  give 
primd  facie  evidence  of  that  cause  of  action  or  he  will 
be  non-suited.  If  therefore  the  negation  of  any  oon- 
tribntory  negligence  on  his  part  be  a  part  of  his  cause  of 
action,  and  a  necessary  part,  then  it  would  seem  to 
follow  that  he  must  give  evidence  of  that  negation.  In 
my  opinion  it  is  because  that  negation  was  part  of  the 
plaintiff's  cause  of  action,  that  upon  a  plea  of  not  guilty 
in  an  action  for  negligence — a  plea  which  traversed,  and 
merely  traversed,  every  necessary  averment  on  the  part 
of  the  plaintiff  of  his  cause  of  action — it  was  necessary 
for  the  plaintiff  that  it  should  be  proved  that  he  had  not 
by  his  negligence  contributed  to  the  accident.  Now 
under  such  a  traversing  plea  as  that,  if  the  plaintiff  gives 
primA  facie  evidence  of  a  want  of  contributory  negligenoe 
on  his  part,  the  defendant  may  give  afiirmative  evidenoe 
that  the  plaintiff  was  negligent.  Then  there  would  be  a 
conflict  of  evidence  upon  the  traverse.  Then,  although 
the  plaintiff  had  given  primd  facie  evidenoe  of  an 
absence  of  negligence  on  his  part,  if  the  defendant  has 
brought  forward  evidence  contradictory  of  that,  the  burden 
of  proof  is  again  put  on  the  plaintiff.  The  reason  of  that 
is  this.  If  upon  the  conflict  of  evidence,  which  1  have 
supposed,  the  jury  is  left  in  doubt  whether  or  not  tiie 
plaintiff  was  gailty  of  negligence  contributing  to  the 
accident,  the  verdict  and  judgment  most  be  for  the 
defendant,  because  the  burden  of  proof  lies  wholly  upon 
the  plaintiff.  It  does  not  require  much  to  make  prtmA 
facie  evidence  for  the  plaintiff.  If  the  plaintiff  give* 
evidence  of  the  circumstances  of  the  aocident  and  of 
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Smith  v.  The  SoxrTH-EAsriiBN  Baii,wat  Ookpant. 

[Ot.  of  App. 

[IiOTd  Ebhbk,  M.R. — The  decision  of  the  court  in 
that  case  was,  as  I  have  said  before,  absolutely 
wrong.  Baggallay,  L.J.  gare  the  right  judg- 
ment.] 

negUgenoe  on  the  part  ct  the  defendant,  and  alao  ihowe 
that  upon  the  cironinataiicee  it  is  not  dear  and  con- 
clUBiTe  that  he  himself  was  gnilty  of  cmntribntory 
negli^nce,  then  he  has  made  ont  a  prtmd  facie  oase 
which  must  go  to  the  jury,  because,  when  a  case  anch  as 
tbia  is  being  tried  by  a  judge  and  a  jnry,  the  jury  is  the 
only  part  of  that  tribunal  whioh  can  say  whether  there 
has  been  negligence  on  either  aide.  The  jndge's  duty 
is  to  explain  to  the  jnry  what  is  the  legal  meaning  of  the 
word  "  negligence."  To  my  mind  the  meaning  of  the  word 
is  this.  Kegligenoe  consists  in  the  doing  of  something 
which  a  person  of  ordinary  care  and  skill  nnder  the  oir- 
camstancee  wonld  not  do,  or  in  the  omitting  to  do  some- 
thing which  a  person  of  ordinary  care  and  skill  nnder  the 
oironmstanoes  wonld  do.  In  a  trial  with  a  jnry,  the 
judge  cannot  decide  whether  the  plaintiff  or  the 
defendant  was  gaUty  of  negligence,  hi  most  cases  he 
wonld  not  be  nearly  as  well  able  as  the  jury  to  decide 
what  people  of  ordinary  care  and  skill  wonld  or  wonld 
not  do  nnder  the  dronmstanoes.  Bnt  unless  the  plaintiff 
gives  some  evidence  of  the  circumstances  nnder  which 
he  acted,  it  seems  to  me  that  the  jnry  have  no  oppor- 
tunity of  giving  any  opinion  as  to  whether  the  plaintiff 
had  done  that  which  he  ought  not  to  have  done,  or  had 
omitted  to  do  that  which  he  ought  to  have  done.  There 
ia  nothing  for  them  to  pass  judgment  on.  Therefore,  I 
am  of  opinion  that  if  the  plaintiff  merely  gives  evidence 
of  negligence  on  the  part  of  the  defendant  which  con- 
tributed to  the  aooident  and  gives  no  evidence  at  all 
with  regard  to  his  own  conduct,  he  has  only  given 
evidence  of  half  of  his  cause  of  action,  and  he  ought, 
therefore,  to  be  nonsnited.  If  that  ia  all  the  evidence 
he  gives,  he  has  not  made  ont  a  primA  facie  cause  of 
action  which  calls  for  an  answer  from  the  defendant.  I 
do  not  retract  anything  of  what  I  stated  in  Davey  T. 
The  London  and  8outh-We»tem  Baihoay  Company  (12 
Q.  B.  Div.  70)  as  to  the  principle  of  the  law  in  oases  like 
the  present.  For  many  years,  and  upon  all  the  circuits 
in  England,  I  have  so  directed  juries,  and  I  am  not  aware 
that  my  direction  'has  ever  been  found  fault  with.  Never- 
theless it  may  be  wrong ;  bnt  until  the  House  of  Lords 
has  distinctly  decided  that  I  liave  been  wrong  I  shall 
follow  what  I  have  held  to  be  the  law.  As  to  the  oase 
of  Davey  v.  The  London  and  8outh-We»tem  Baih/cay 
Company  {nbi  «up.)  I  do  not  believe  that  any  one  of  the 
learned  lords  who  decided  that  oase  meant  to  state  the 
rule  of  law  otherwise  than  I  have  jnst  stated  it.  Bnt 
if  any  one  of  them  did  state  it  differently,  I  oannot  think 
that  he  could  at  that  time  have  been  acquainted  with  the 
mode  in  wliich  now  for  some  time  past  these  cases  Iiave 
been  left  to  juries.  But  there  has  been  no  clear  decision 
on  the  point  by  the  Honse  of  Lords,  and  therefore  I  do 
not  feel  myself  at  liberty  to  depart  from  what  I 
have  stated  to  be  the  law.  It  seems  to  me  that  in  the 
present  case  the  plaintiff  was  not  only  bonnd  to  give 
evidence  of  negligence  on  the  part  of  the  defendants 
whioh  was  a  cause  of  the  death  of  the  deceased,  but  was 
also  bound  to  give  pnTml  facie  evidence  that  the 
deceased  was  not  gnilty  of  any  negligence  oontribnting 
to  the  aocident.  At  one  time  I  thought  that  the  plaintiff 
had  given  such  evidence.  If  there  were  any  presump- 
tion in  favour  of  a  man  that  out  of  selfishness,  ont  of 
regard  to  his  own  personal  safety,  he  wonld  act  carefully 
in  dangerons  circumstances,  then  that  presumption' 
wonld  in  itself  be  primi  facie  evidence  that  the  deceased 
was  not  gnilty  of  any  negligence  contributing  to  the 
aooident.  But  the  question  is,  whether  there  is  any  snoh 
presumption.  The  statement  of  the  principles  on  which 
presumptions  in  faot — tliat  is,  presumptions  in  evidence 
— ^may  be  made  ia  stated  in  two  passages  in  Best  on 
Evideoee,  a  book  which  in  my  opinion  is  very  thought- 
VaL  hXXm.,  1889.* 


Crispe  {Baisett  Soj>]cins  and  O.  K.  T.  Pureell 
with  nim),  for  the  plaintiff,  was  not  called 
upon. 

Lord  EsHEB,  M.R. — In  spite  of  the  very  able 

fully  written,  and  is  very  useful  in  many  questions  of 
evidence.  It  is  there  pointed  ont  that  not  every  pre- 
sumption whioh  a  person  in  ordinary  every-day  life 
might  make  ia  a  presumption  in  evidence  in  a  court  of 
law.  In  a  court  of  law  accuracy  is  required.  In  daily 
life  almost  everyone  acts  without  accuracy.  In  order  to 
presume  a  fact  you  must  first  have  some  facts  which  in 
the  ordinary  course  of  human  events  would  lead  to  the 
existence  of  the  faot  which  yon  desire  to  presume,  and 
from  certain  facts  a  certain  stato  of  things  may  be  pre- 
sumed if  everybody  who  hears  the  facts  stated  wonld  be 
of  opinion  that  all  persons  would,  unless  in  some  excep- 
tional case,  have  the  same  feelings  or  do  the  same  things 
as  those  which  are  asked  to  be  presumed.  Can  one  then 
say  that  there  is  a  presumption  that  a  man  in  dangerous 
circumstenoes  will  act  carefully  out  of  regard  to  his  own 
safety  ?  We  all  know  that  men  do  not  aot  in  that  way. 
We  eJl  know  that  people  are  careless  in  as  many  oases 
as  they  are  careful,  even  when  they  are  going  near  a 
dangerous  thing.  There  is  nothing  which  can  authorise 
ns  to  say  that  there  is  any  presumption  that  a  man  in 
dangerons  cironmstanoes  will  aot  oarefnlly.  Now  as  I 
have  said,  the  plaintiff  was  bound,  in  my  opinion,  to  give 
evidence  of  a  negative,  viz.,  that  the  deceased  did  not  by 
his  own  negligence  contribute  to  the  aooident.  The 
plaintiff  nnfortnnately  was  unable  to  give  any  evidence 
of  the  circumstances  at  all.  There  is,  therefore,  nothing 
from  which  anyone  can  say  whether  the  deceased  was  or 
was  not  gnilty  of  negligence,  and  upon  this  ground,  and 
this  alone,  I  think  that  the  nonsuit  must  be  upheld. 
Now  I  am  not  prepared  to  say  that  there  was  no 
evidence  of  negligence  on  the  part  of  the  defendants ; 
on  the  contrary,  I  think  that  there  was  evidence  upon 
whioh  a  jnry,  and  a  jnry  alone,  was  entitled  to  say 
whether  there  was  negligence.  It  is  said  that  the 
question  is  whether  that  negligence  caused  the  death  of 
the  deceased  man.  I  cannot  agree  to  that,  unless 
"  caused  "  is  used  as  meaning  "  solely  cansed,"  as  I  have 
eJready  explained.  It  was  suggested  that  the  oironm- 
stanoes show  that  the  deceased  must  have  been  negligent, 
since  he  could  have  seen  the  lighte  of  the  approaching 
train  a  quarter  or  half  a  mile  away.  It  is  said  that  a 
judge  can  conclude  that  the  deceased  must  have  been 
guilty  of  negligence  in  this  case,  because  there  were 
fonrteen  feet  between  the  place  where  he  could  see  a 
light  and  the  place  where  he  had  to  cross  the  tails. 
Now  oan  that  be  said  to  be  so  in  every  oase  F  Supposing 
that,  at  the  moment  when  a  man  comes  to  this  position 
rain  or  hail  or  snow  is  falling  heavily,  then,  although 
the  train  has  a  light  in  front,  he  would  be  prevented  by 
those  circumstances  from  seeing  the  light.  It  was  also 
argued  that  the  deceased  must  have  heard  the  noise  of 
the  approaching  train.  I  am  not  satisfied  tliat  a  railway 
engine  would  make  suoh  a  noise  that  people  must  hear 
it  coming.  Supposing  there  was  something  else  on  the 
other  side  of  a  man  who  is  crossing  a  railway  line, 
such  as  a  cart  whioh  might  run  over  him  or 
another  train  coming  up  ihe  other  way,  oan  a 
judge,  without  knowing  all  this,  say  that  suoh  a  man 
was  gnilty  of  contributory  negligence  in  not  looking  up 
the  line  to  see  whether  a  train  was  coming  P  Whether 
snoh  a  man  did  something  which  a  person  of  reasonable 
care  wonld  not  do,  or  omitted  to  do  something  whioh  a 
person  of  reasonable  care  would  do,  depends  absolutely 
and  entirely  on  the  oircumstancee  of  the  particular 
oase,  and,  at  a  trial  with  a  jury,  the  judge  is  not  a  judge 
of  those  oironmstanoes.  The  moment  that  there  is 
evidence,  it  must  go  to  the  jnry.  It  is  true  that  nnder 
very  peculiar  ciroumstanoes  the  question  arises  whether 
the  verdict  of  the  jury  is  against  the  weight  of  evidence. 
In  the  present  oase  the  question  ia  whether  the  judge 
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ar^ment  of  Mr.  Willis,  I  hare  no  doubt  at  all  as 
to  the  decision  we  ought  to  give  in  this  case.  The 
learned  judge  at  the  trial  was  asked  to  hold  as  a 
matter  ot  law,  firat,  that  there  was  no  evidence  of 

ooold  nonsnit,  not  whether  the  verdict  is  atrainst  the 
weight  of  the  evidence.  In  the  present  case  jndgment 
wonld  be  entered  for  the  defendants  by  way  of  nonsuit, 
whereas  in  the  other  case  the  ooart  wonld  only  order  a 
new  trial.  Then  we  come  to  the  case  of  Davey  v.  The 
London  and  South-Westem  Railiray  Company  (ubi 
sup.).  I  was  a  party  to  the  jndgment  in  that  case,  and 
at  the  time  I  feued  what  I  was  doing.  I  foresaw  that 
that  jndgment  wonld  be  nsed  to  bring  back  again  the 
old  conflict,  and  to  snpport  the  old  contention  that 
judges  might,  either  before  or  after  the  verdict  of  the 
jury,  express  opinions  on  these  matters.  The  case 
of  Davey  v.  The  London  and  8outh-We8tem  Raihoay 
Company  was  an  extreme  case,  a  most  ex  ceptLonal  case, 
bat  ibo  conrt  was  honnd  in  that  particular  instance  to 
hold  that  the  verdict  was  against  the  weight  of  the 
evidence.  The  verdict  was  so  much  against  the  weight 
of  the  evidence,  and  the  case  had  been  so  completely 
sifted  that  the  conrt  did  not  act,  in  my  view,  by  way  of 
nonsuiting  the  plaintiff,  but  acted  under  the  power 
given  by  the  Judicature  Act,  under  which  a  court,  when 
it  has  all  the  facts  of  a  case  before  it,  may  enter 
judgment  instead  of  sending  the  case  to  a  new 
trial.  That  case,  as  I  feared  at  the  time,  will  be 
nsed  over  and  over  again  to  bring  up  the  old  conflict. 
It  may  be  tiiat  I  am  wrong  in  having  for  many  years 
considered  that  the  principle  of  law  was  settled.  It  may 
be,  and  very  hkely  will  be,  that  the  question  is  to  be  re- 
opened, and  that  we  shall  have  some  new  mode  of 
summing  up  these  cases  to  juries,  different  from  the  mode 
which  in  my  opinion  has  prevailed  for  many  years  past. 
If  so  I  shall  submit,  but  only  in  obedience  to  the  highest 
authority.  In  the  present  oase  I  give  my  judgment  npon 
the  ground  that  the  plaintiff  vraa  bound  to  give  primi 
facie  evidence  that  the  deceased  did  not  by  his  negligence 
contribute  to  the  accident ;  and  that  as  the  plaintiff  has 
not  given,  and  has  been  unable  to  give,  any  evidence  of 
the  circumstances  of  the  accident,  she  has  failed  to  give 
any  evidence  in  support  of  a  neoessary  part  of  herprinvl 
fade  case.  In  my  opinion,  thongh  I  am  sorry  to  have 
to  come  to  this  conclusion,  the  plaintiff  has  no  remedy 
for  the  loss  she  has  suffered,  because,  by  reason  of  the 
nature  of  the  accident,  she  is  unable  to  give  the 
evidence  whioh  I  think  the  law  requires  of  her  in  order 
to  support  her  oase. 

BowBN,  L.J. — In  this  case  the  plaintiff's  husband  got 
in  the  way  of  a  passing  train,  and  was  run  over  and 
killed.  That  is  about  aJl  we  know,  with  the  exception 
of  two  facts  which  I  will  refer  to  presently.  It  seems  to 
me  that  the  story  so  told  upon  the  plaintiff's  own  case 
leaves  it  absolutely  uncertain  whether  the  death  of  the 
deccEwed  was  due  to  the  fault  of  the  defendants'  servants 
or  to  his  own  fault.  It  would  not  be  in  justice  or  in 
reason  to  inflict  upon  the  railway  company  the  bnrdon  of 
paying  compensation  for  a  death  when  it  is  uncertain  npon 
the  facts  whether  they  have  anything  really  to  do  with 
the  death.  What  is  the  gist  of  this  kind  of  action  ? 
The  gist  of  it  is  negligence  on  the  part,  in  the  first  place, 
of  the  servants  of  the  defendants.  They  most  have 
committed  some  breach  of  duty,  either  by  omitting  to  do 
something  that  they  ought  to  have  done,  or  by  doing 
something  which  they  ought  not  to  have  done.  But  the 
negligent  act  of  a  servant  does  not  become  the  act  of 
his  master  except  so  far  as  there  is  a  principle  that  the 
master  is  responsible  for  the  negligent  act  of  his  servant 
if  by  that  negligent  act  damage  is  done  to  something 
else.  So  it  is  in  the  very  essence  and  element  of  the 
case  that  the  plaintiff  in  a  railway  accident  case  should 
prove  that  the  railway  company's  servants  have  been 
negligent,  and  that  it  is  by  their  negligence  that  damage 
has  been  caused.     If  the  action  is  brought  nnder  Lord 


negligence  on  the  part  of  the  defendants :  and, 
secondly,  that,  if  there  was  evidence  of  such 
negligence,  there  was  no  evidence  of  the  exercise 
of  reasonable  care  on  the  part  of  the  deceased. 

Campbell's  Act  for  compensation  for  the  indirect  damage 
caused  to  a  man's  family  by  reason  of  his  having  been 
killed,  the  plaintiff  must  prove,  first  of  all,  negligence 
by  the  defendants'  servants  for  which  their  master  is 
responsible ;  and,  secondly,  that  the  negligence  oansed 
the  death.  It  follows,  and  it  is  a  principle  imbedded  in 
English  law,  that  the  Diligence  which  caused  the 
death  must,  in  order  to  render  the  master  of  the 
neghgent  servant  responsible,  be  negUgence  which 
directly  caused  the  death  without  any  contributory 
negligence  on  the  part  of  the  deceased.  If  the  death 
was  partly  caused  by  the  deceased  man,  or  if  the  injury 
was  partly  caused  by  the  injured  man,  then  it  was  not 
caused,  within  the  principle  of  English  law,  by  the 
negligence  of  the  servant  in  such  a  way  as  to  rendier  tiie 
master  responsible.  That  is  no  new  law  at  all.  It  ia  a 
law  which  has  been  stated  over  and  over  again,  and 
which  has  f  onnd  its  way  into  English  pleading  because, 
as  has  been  pointed  out  frequently,  both  in  the  present 
case  and  before  in  other  actions  of  negligence,  evidenoe 
of  contributory  negligence  on  the  part  of  the  plaintiff 
could  be  given  under  the  general  issue.  The  difficnlty 
of  disonssing  the  matter  farther  begins  when  we  oome 
to  analyse  the  question  how  far  the  negligence  of  the 
defendants'  servants  oansed  the  death  in  the  sense  that 
I  have  referred  to.  Duties  are  relative,  and  the  term 
"negligence"  itself  is  correlative.  It  may  mean  the 
omission  to  do  something  which  ought  to  have  been  done. 
It  may  be  the  doing  of  something  which  ought  not  to 
have  been  done.  And  again,  as  the  circumstances  of  a 
case  are  partly  told,  and  then  still  more  fully  told,  and 
at  last  completely  extended,  at  each  stage  a  difficulty 
arises  of  knowing  how  far  the  story  so  told  involves  the 
plaintiff  himself  in  fault,  or  how  far  it  disengages  him 
from  fault.  It  is  by  no  means  easy  therefore  to  my  mind 
to  discuss  scientifically  the  principle,  as  an  abstract  pro- 
position, how  far  it  is  possible  to  separate  the  two  issues 
— contribntory  negligence  on  the  part  of  the  plaintifi, 
and  the  causa  causane  of  the  death  consisting  in  the 
negligence  of  the  defendants.  They  seem  to  me  in  most 
cases  to  be  inextricably  bound  up,  but  I  entertain  no 
doubt  at  all  that  the  plaintiff  must  show  or  prove  facts 
from  which  the  proper  inference  is  that  the  death  has 
been  caused  by  the  negligence  of  the  defendants' 
servants  exclusive  of  negligence  on  the  part  of  the 
plaintiff  himself.  This  subordinate  question  of  the 
onus  of  proof  of  contributory  negligenoe  is  further 
compUcated  by  the  fact  that,  running  across 
through  the  law  of  evidence,  there  is  the  line 
of  thought  that  generally,  thongh  not  always,  the 
burden  of  proving  an  affirmative  is  thrown  npon  the 
person  who  maintains  it.  As  I  said  before,  it  is  not 
very  easy  to  my  mind  to  lay  down  an  abstract  propoai- 
tion  which  wonld  assume  that  the  two  issues  are  always 
to  be  separate,  because  they  are  mixed  up  and  con- 
flicting in  most  casea,  or  at  least  in  very  many  cases. 
I  have  had  the  great  pleasure  and  honour  for  many 
years  of  practising  before  the  Master  of  the  Bolls,  ai^ 
being  now  his  colleague  I  am  not  afraid  of  saying,  what 
I  believe  to  be  the  universal  feeling  of  the  Profession, 
that  any  expression  of  the  law  comes  from  him  with 
very  great  weight  and  authority.  I  am  not  going  to 
weaken  by  any  sort  of  suggestion  anything  that  has 
fallen  from  him  in  this  case.  I  only  wish  to  observe  that 
it  seems  to  me  that,  assuming  that  the  law  has  not  bean 
completely  expressed  in  the  line  of  thought  along  which 
the  Master  of  the  Bolls  has  travelled,  the  plaintiff  in 
this  case  must  nevertheless  fail.  If  it  be  true  that  in 
addition  to  primcL  facie  evidenoe  of  the  death  having 
been  caused  by  the  negligence  of  the  defendants' 
servants,   there  must  also  be   evidenoe  of  the  abaenoe 
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The  learned  jadge  was  then  asked  upon  those 
grounds  to  direct  the  jury  to  find  a  verdict  for  the 
defendants.  It  is  obvious  that  the  question  is 
one  of  law.    Was  the  judge  bound  in  law  to  do 


of  contributory  negligence  on  the  part  of  the  deceased, 
then  the  plaintiff  in  this  case  ia  oat  of  oonrt,  beoanse  - 
no  such  evidence  has  been  given.  There  may  be  another 
way  of  looking  at  the  matter,  which  perhaps  after  all 
is  not  a  different  view  from  that  which  the  Master  of 
the  Bolls  has  taken  but  is  rather  the  same  thing 
expressed  in  different  words.  If  the  tme  view  be  that, 
in  considering  the  issue  whether  the  death  has  been 
solely  caused  by  the  negUgence  of  the  defendants, 
regard  mast  be  had  to  the  qaestion  whether  the 
deceased  involved  himself  in  the  injury,  even  then  also 
it  seems  to  me  that  in  this  particular  instance  the  plain- 
tiff must  fail.  What  is  the  meaning  of  the  expression 
"  burden  of  proof  ?  "  It  is  not  a  means  of  arriving  at 
a  decision  in  a  conflict  of  testimony.  To  my  mind 
it  is  only  useful  in  this  sense.  If  a  case  stops 
at  any  particular  point,  it  enables  you  to  gay  on 
whom  rests  the  harden  of  going  further  if  he  wishes  to 
succeed  in  the  action.  The  onus  of  proof  is  continually 
changing  through  the  whole  of  a  trial  at  Kisi  Frins.  I 
will  not  repeat  what  I  once  said  in  Abrath  v.  The 
North-Eastern  Railway  Company  (49  L.  T.  Bep.  618 ; 
11  Q.  B.  Div.  440),  as  I  believe  it  not  to  be  new  though 
I  believe  it  to  be  true.  Supposing  for  a  moment  in 
this  particular  instance  that  we  are  to  examine  the  case 
according  to  the  strict  application  of  onus  of  proof,  and 
that  we  are  to  aeaome  that  the  plaintiff  has  given  some 
evidence  of  negUgence  by  the  defendants  which  caused 
the  death,  and  that  we  are  to  look  for  absence  of  con- 
tributory negUgence,  then  it  seems  to  me  that  the  case 
has  travelled  beyond  that  point,  and  that  the  story  of  ^ 
the  accident  has  been  more  perfectly  told  than  it  would 
have  been  if  one  only  knew  what  the  train  had  done. 
For  myself  I  doubt  very  much  whether  there  is  any  evi- 
dence of  negUgence  at  aU  in  this  case  to  go  to  the  jury. 
I  say  so  with  the  greatest  hesitation  because  I  know 
that  is  not  the  opinion  of  the  Master  of  the  Bolls.  It 
is  a  simple  matter,  but  it  is  not  a  matter  upon  which,  I 
suppose,  every  mind  can  be  always  got  to  agree.  To 
my  mind  absence  of  whistling  is  not,  of  itself,  evidence 
of  negligenee.  It  is  evidence  of  negUgence  only  when 
aooompanied  with  other  facts  which  raise  the  presump- 
tion that  some  Moh  precaution  as  whistling  ought  to 
have  been  taken.  Take  the  case  of  a  train  travelhng 
•cross  a  prairie  where  it  can  be  seen  twenty  or  thirty 
miles  off.  It  may  be  the  case  that  across  every  foot 
of  that  twenty  miles  foot-passengers  are  in  the  habit  of 
passing  with  their  cattle.  Is  it  then  to  be  said  that 
the  trein  is  to  go  along  whistling  the  whole  way  P  No  ; 
because  the  facts  show  that  in  that  particular  case 
whistling  is  not  a  neoessaiy  precaution.  Everybody 
who  has  got  eyes  can  see.  It  is  no  more  reasonable  to 
suppose  that  a  train  ought  ^ways  to  whistle  than  that 
a  ship  ought  always  to  whistle.  In  a  fog  a  ship 
ought  to  whistle  or  use  a  fog-horn  because  whistling  or 
using  a  fog  horn  then  becomes  a  reasonable  precaution. 
Now  I  think  that  in  nine  cases  out  of  ten,  it  is  for  the 
jury  to  say  whether,  having  regard  to  the  special  oir- 
cnmstances  of  the  case,  the  absence  of  whistling  was  a 
fact  from  which  they  could  presume  that  a  reasonable 
precaution  was  neglected.  But,  on  the  other  hand,  if 
there  is  nothing  but  evidence  of  absence  of  whistling 
and  nothing  to  show  that  whistUng  was  a  reasonable 
precaution  or  that  no  precaution  was  taken,  then  I  donbt 
whether  in  such  a  case  there  would  be  evidence  to  go  to 
the  jury.  I  am  not  the  only  judge  who  has  doubted 
tins.  I  find  the  same  opinion  expressed  by  Lord  Cole- 
ridge, C.J.  in  Davey  v.  London  and  Bouth-Weelern 
RaHmay  Company  (rtbi  «up.)  and  also  by  Demnan,  J. 
Bat  assuming  tiiat  in  the  present  case  there  was 
evidence  of  negligence   to  go   to   the  jury,  was   there 


that  which  he  was  asked  to  do  P  Now  I  shall  not 
enter  upon  any  discussion  of  the  various  points  of 
law  that  have  been  argued  before  us.  I  do  not 
say  that  I  agree    with   those    arguments,   bat, 

evidence  that  this  negUgence  kiUed  the  deceased  P  How 
could  anybody  reasonably  conclude,  simply  from  the 
facts  that  the  train  was  passing  along  a  place  where  it 
could  be  seen  half  a  mile  off  in  each  direction  and  was 
carrying  a  Ught  and  that  the  night  was  clear,  that  the 
absence  of  whistling  killed  the  deceased  ?  But  I  will 
assume  again  that,  if  there  was  nothing  else,  there  was 
evidence  to  go  to  the  jury  that  the  death  was  caused  by 
the  negligence  of  the  defendants.  The  moment  that 
there  is  something  else  the  foundation  of  the  evidence 
that  has  been  already  given  is  shaken.  If  there  were 
nothing  else  an  inference  might  be  drawn,  from  the  fact 
that  the  defendants  were  negligent,  that  their  negUgence, 
there  being  no  other  negligence  in  view,  was  the  neg- 
Ugence that  caused  the  death.  It  might  perhaps  be  a 
rash  presumption.  But  in  the  present  case  there  are 
other  facts  which  make  that  inference  impossible.  The 
train  did  not  whistle.  The  deceased  did  not  look. 
If  he  had  looked,  he  must  sorely  have  seen  the 
train.  What  was  there  to  prevent  his  seeing  it  P  Of 
course  I  do  not  profess  to  be  pronouncing  an  infallible 
verdict  as  to  what  happened,  when  there  was  no  one  there 
to  see.  But  so  far  as  the  facts  presented  to 
us  enable  us  to  form  a  judgment,  it  seems  to  me 
that  the  fact  that  the  man  was  killed  in  the  middle 
of  the  line  along  the  side  of  which  a  passing 
train  could  be  seen  for  a  distance  of  about  half  a  mile, 
is  as  strong  evidence  that  he  did  not  look  as  the  abseuoe 
of  whistling  is  strong  evidence  that  the  engine  driver 
was  negligent  in  running  him  down.  Now,  if  the  ques- 
tion be  one  merely  of  the  balance  of  testimony,  I  agree 
it  is  one  for  the  jury  to  decide ;  but  the  remarkable 
effect  of  the  telling  of  the  whole  story  in  the  present 
case  is  this,  that  there  is  introduced  into  the  part  of  the 
case  which  deals  with  the  cause  of  the  accident,  on 
independent  action  on  the  part  of  the  deceased  which 
makes  it  impossible  for  any  reasonable  person  to  have  a 
view  at  aU.  I  think  that  the  case  must  reaUy  be 
decided  in  this  way  :  having  regard  to  the  position  in 
which  the  deceased  was  found  and  to  what  he  must 
have  omitted  to  see,  it  is  impossible  for  any  reasonable 
person  to  be  in  anything  but  complete  doubt,  on  a  story 
so  imperfectly  told,  as  to  whether  it  was  the  fault  of  the 
defendants'  servants  or  of  the  deceased,  that  he  was 
killed.  It  is  not  a  question  of  the  balance  of  the  testi- 
mony. The  evidence  is  such  that  there  is  an  impossi- 
bility of  arriving  at  any  conclusion.  Now,  under  those 
circumstances  it  is  said  that  we  ought  to  call  in  aid  a 
presomption.  What  presumption  P  That  the  deceased 
was  a  sober  and  reasonable  person  p  Just  consider 
what  courts  of  justice  would  become  if  they  acted  upon 
such  a  basis  as  that.  No  proof  of  how  the  accident 
happened,  but  proof  that  the  deceased  was  a  quiet  and 
intelUgent  man  and  nothing  more.  Then  yon  are  asked 
to  draw  the  inference,  as  of  law,  that  the  deceased 
was  not  in  fault.  There  is  no  such  presumption 
known  to  the  law.  It  is  not  a  presumption  which 
ean  be  drawn  from  the  ordinary  course  of  nature. 
It  is  not  in  the  ordinary  course  of  nature  that  people 
act  carefully,  in  any  such  uniform  sense  as  this, 
that  their  carefulness  can  be  taken  as  the  ground- 
work from  which  further  conclusions  can  be  drawn. 
Presumptions  are  not  excuses  for  guessing  in  the 
dark.  They  are  inferences  drawn  by  sound  reason 
from  something  which  has  been  proved,  or  is  taken  for 
granted  as  proved.  Here  there  is  nothing  proved,  or  to 
be  taken  for  granted  as  proved,  which  leads  to  any 
further  conclusion  about  the  conduct  of  the  deceased. 
It  is  always  saddening  to  think  that  the  facts  of  a  case 
are  so  imperfectly  known,  that  justice  is  baffled  in 
ooming  to  a  conclusion.     Perhaps  in  this  instance,  for 
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asBomme  that  the  points  of  law  were  as  stated, 
my  opinion  is  that  there  was  not  sufficient  ^ound 
upon  which  the  learned  judge  conld,  as  a  matter  of 
law,  have  directed  the  jury  to  find  a  verdict  for  the 
defendants.  As  to  whether  there  was  evidence  of 
negligence  on  the  part  of  the  defendants  it  was 
not  really  argued  on  their  behalf  that  there  was 
not.  The  whole  stress  of  the  arguments  addressed 
to  HB  on  their  behalf  was  as  to  whether  there  was 
any  contributory  negligence  on  the  part  of  the 
deceased.  Ifow  no  one  doubts  that,  in  these 
actions  of  negligence,  the  plaintiff  cannot  recover 
if  there  has  been  on  his  part  any  contributory 
negligence  which  conduces  to  the  accident.  It 
must  be  admitted  to  be  the  common  law  of 
England,  that,  if  the  plaintiff  by  his  negligence 
oontribated  to  the  accident,  he  cannot  recover 
even  though  the  defendant  by  his  negligence  also 
contributed  to  the  accident.  That  is  so,  apart 
from  any  question  as  to  the  partv  on  whom  the 
burden  of  proof  lies.  The  plamtiff  in  such  a  case 
as  that  has  not  made  out  his  cause  of  action.  It 
may  be  said  that  he  has  not  made  out  that  the 
negligence  of  the  defendant  was  the  sole  cause  of 
the  accident.  Or  it  may  be  said  that  he  has  not 
made  out  that  the  negligence  of  the  defendant 
was  the  cause  of  the  accident.  Therefoi-e  the 
question  in  the  present  case  is  reduced  to  this — 
Could  the  learned  judge  have  properly  directed 
the  jury  as  a  matter  of  law  that  negligence  on 
the  part  of  the  deceased  had  been  proved   or 

anything  human  eyes  or  human  brains  can  tell,  the 
dececwed  may  have  been  absolutely  blameless  and  the 
train  absolutely  in  fault.  But  that  sort  of  defeat  and 
disoomfiture  which  justice  encounters  is  due  to  the  fact 
that  we  are  fallible  creatures  and  that  justice  at  best  is 
the  justice  of  a  fallible  tribunal.  We  cannot  help  it 
if  we  are  obliged  onfortonately  to  say  that  in  this  case 
there  are  not  materials  for  coming  to  any  oonclosion  in 
the  matter. 

Fbt,  L.J. — It  appears  to  me  that  the  first  inquiry  in 
the  present  case  is,  what  propositions  rest  on  the  plaintiff 
to  prove.  Now,  it  seems  to  me  plain  beyond  doubt  that 
the  plaintiff  proved  that  the  defendants  were  negligent. 
That  is  the  first  proposition.  The  second  proposition 
which  the  plaintiff  most  maintain  is  that  the  negligence 
of  the  defendants  was  the  cause  of  the  accident.  So 
far,  there  is  no  doubt.  The  Master  of  the  Bolls  is  of 
opinion  that  a  third  proposition  rests  on  the  ehonldera 
of  the  plaintiff,  namely,  that  there  was  no  contributory 
negligence  on  the  part  of  the  deceased,  and  that  the 
negligence  of  the  defendants  was  the  cause  of  the  acci- 
dent. I  should  distrust  my  judgment  much  if  I  were  to 
express  any  dissent  from  the  view  of  the  Master  of  the 
Bolls.  It  appears  to  me,  I  confess,  that  the  speeches  of 
Lord  Penzance  and  of  Lord  Cairns  in  The  Dublin, 
Wickloio,  and  Watford  Bailmay  Company  v.  Blattery 
(39  L.  T.  Bep.  365  ;  3  App.  Cas.  1155)  put  the  burthen 
upon  the  plaintiff  without  the  third  proposition,  and 
that  they  consider  that  a  plaintiff  has  made  out  his  case 
if  he  has  shown  that  the  defendants  were  negligent,  and 
that  the  negligence  of  the  defendants  was  the  cause  of 
the  accident.  I  do  not  propose  to  express  any  opinion 
npon  the  question  of  whether  the  third  proposition  does 
or  does  not  rest  on  the  shoulders  of  the  plaintiff,  and 
for  this  reason,  that  I  wiU  take  it  in  the  manner  most 
favonrable  to  the  plaintiff,  and  will  assume  that  only  the 
two  first  propositions  rest  on  him.  Taking  it  in  that 
manner,  the  first  iuqniry  is  this :  Has  the  plaintiff 
shown  that  the  defendants  were  negligent  P  Now,  upon 
that  point  my  opinion  is  that  there  was  evidence  of  the 
negligence  of  the  defendants.  It  must  be  borne  in 
qiind  that  the  jni^  had  the  opportonity  of  seeing  this 


ought  to  have  been  taken  as  proved  P  I  must  go 
f  ui-ther.  It  is  an  admitted  proposition  of  law  also 
that  if  there  be  no  evidence  of  any  material  fact 
the  judge  is  bound  to  tell  the  jury  so,  and  it  is 
his  duty  to  consider  whether  upon  the  facts  there 
is  any  evidence  to  go  to  the  jury.  Now  we  must 
look  at  what  happened  in  the  present  case  for  the 
purpose  of  determining  the  state  of  the  facts  as 
to  the  alleged  want  of  reasonable  care  on  the 
part  of  the  deceased.  There  was  a  marked 
and  paved  level  crossing  from  one  side  of  the 
railway  to  the  other,  which  was  a  highway  for 
the  public  both  as  a  carriage  way  and  a  footway. 
There  was  but  one  causeway  upon  which  carriages 
and  foot  passengers  crossed  together,  but  upon 
each  side  of  the  railway  were  two  gates  leading  on 
to  the  crossing.  There  was  a  wide  gate  for  the 
use  of  persons  with  carriages  and  a  small  gate 
for  the  use  of  foot  passengers.  The  deceased  was 
a  foot  passenger  and,  as  one  of  the  public,  he  had 
a  perfect  right  to  go  over  the  level  crossing. 
There  was  evidence  npon  which  the  jury  might 
find  that  he  was  a  respectable  man,  and  that  on 
the  night  of  the  accident  he  was  absolutelv  sober. 
There  was  e'^dence  that  he  had  ci-ossed  the  rail- 
way and  had  gone  into  the  gatekeeper's  cottage 
to  ask  if  his  wife  was  there.  He  found  the  gate- 
keeper. Judges,  sitting  by  the  fire,  and  he  was  told 
that  his  wife  was  not  there.  Then,  after  some 
conversation,  he  left  the  cottage.  Now  the  juiy 
would  undoubtedly  be    of    opinion    from    whiA 


spot,  and  that  the  protection  afforded  by  the  head  light 
carried  by  the  engine  might  depend  more  or  less  npon 
the  surroonding  lights  from  the  cottages,  and  possibly 
from  the  signal  boxes.  It  must  also  be  borne  in  mind  that 
the  watchman  pUoed  at  the  V.  gates  during  the  day  was 
withdrawn  at  eight  o'clock  in  the  evening.  In  addition  to 
that,  it  has  been  proved  that  the  train  did  not  whistle 
and  that  it  did  not  slacken  its  pace.  Now  whilst  agree- 
ing that  not  whistling  is  not  in  itself  conclusive  evidence 
— perhaps,  under  some  circnmstanoes,  is  not  evidence  at 
all — of  negligence,  nevertheless  I  think  that,  coupling 
all  the  circumstances  that  I  have  referred  to  together, 
there  was  evidence  to  go  to  the  jury  of  negligenoe  on 
the  part  of  the  defendants.  Then  arises  the  aeoond 
inquiry  :  Was  there  evidence  to  show  that  the  negligenoe 
of  the  defendants  was  the  cause  of  the  accident  i  I  am 
of  opinion  that  there  was  no  evidence  of  that.  I  think 
it  possible  that  twelve  men  might  guess  upon  the  matter, 
but  it  appears  to  me  that  there  was  nothing  from  which 
any  one  conld  arrive  at  a  conclusion  from  the  evidenoe 
whether  the  negligence  was  the  cause  of  the  accident. 
Bowen,  L.J.  has  so  fully  dealt  with  that  part  of  the  case, 
and  has  so  fully  expressed  the  views  which  I  entertain, 
that  I  will  not  attempt  to  repeat  the  observationa  that 
he  has  made.  It  appears  to  me  that  there  was  nothing 
in  the  nature  of  evidenoe  to  oonneot  the  negligenoe  of 
the  defendants  with  the  death  of  the  deceased,  and 
nothing  whatever  to  leave  the  jury  otherwise  than  in  a 
condition  of  perfect  equipoise  as  to  what  was  the  cause 
of  the  death.  It  is  extremely  difficult,  if  not  impossible, 
to  suppose  that  the  deceased  can  have  been  killed  by 
the  train  under  the  circumstances  which  have  been 
indicated  by  the  evidence  without  contributory  negligenoe 
on  his  part.  Whether  that  be  so  or  not,  the  conclusion 
at  which  I  have  arrived  is  simply  this,  that  although 
there  was  evidenoe  of  negUgenoe  on  the  part  of  the  defen- 
dants to  go  to  the  jury,  there  was  no  evidence  to 
connect  that  negligence  with  the  death  of  the  deceased. 
I  therefore  concur  with  the  judgment  of  my  learned 
brothers.  Appeal  diamiBsed. 

SoUoitor  for  the  plaintiff,  £.  A.  Chandler. 

Solicitors  for  the  defendants,  Bircham  and  Co. 
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bappenedimmediately  afterwards  that  the  deceased 
left  the  cottage  with  the  intention  of  then  and 
there  crossing  the  railway  again,  and  that  he  did, 
in  fact,  immediately  go  on  to  the  canseway  with 
the  intention  of  crossing'.  Now,  with  regard  to 
Judges.  There  was  evidence  upon  which  a  jury 
might  come  to  the  conclusion  that  the  duty  of 
Judges  was  to  be  outside  his  cottage  whenever  a 
train,  either  by  day  or  by  night,  was  about  to  pass 
over  the  level  crossing,  and  that  his  duty  on  such 
occasions  was  by  means  of  signals  to  help  the 
engine  driver  to  do  that  which  might  be  necessanr. 
There  was  evidence  that  Judges  habitually  did 
that  duty.  Of  course  there  was  evidence  that  he 
sometimes  neglected  to  do  it,  but  it  does  not  need 
much  evidence  to  show  that  people  with  duties 
sometimes  neglect  them.  Now,  for  the  purpose 
for  which  I  make  use  of  this  duty  of  Judges,  it  is 
immaterial  whether  it  was  in  any  way  a  duty  to 
any  member  of  the  public.  It  was  at  all  events 
a  duty  to  the  railway  company  whose  servant  he 
was,  and  it  was  imposed  upon  him  for  the  purpose 
of  helping  the  driver  of  the  passing  train.  The 
deceased  lived  in  the  neighbourhood  and  knew 
the  crossing,  and  there  was  evidence  upon 
which  a  jury  might  well  find  that  he  knew  that 
Judges  was  in  the  habit  of  doing  for  the 
railway  company  the  duty  that  I  have  men- 
tioned, whenever  a  train  was  approaching  the 
level  crossing.  Since  the  deceased  found  that 
Judges  did  not  go  outside,  as  he  ought  to  do  and 
as  he  was  in  the  habit  of  doing  when  a  train  was 
coming,  the  jury  might  weU  come  to  the  con- 
clusion that  the  deoea«ed  would  be  justified  in 
considering  that  no  train  was  coming,  and  that  he 
might  go  across  the  causeway  in  the  ordinary 
way  without  paying  any  great  attention,  and 
wiUiout  looking  up  and  down  before  crossing, 
and  that  if  he  acted  in  that  way  there  was  no 
reasonable  want  of  care  on  his  part.  It  was 
a  question  for  the  jury  whether  they  would 
take  that  view  or  not.  They  might  act  upon  the 
view  mentioned  by  Cairns,  L.C.  in  The  Dublin, 
Vificlclovo,  and  We^ord  Railway  Company  v. 
SlatUry  (39  L.  T.  Rep.  365 ;  3  App.  Cas.  1166) 
with  regard  to  whistling,  viz.,  that  a  person  may 
have  the  right  to  suppose,  from  the  practice  of  a 
railway  company  that  a  train  approaching  a 
certain  spot  shall  whistle,  that  if  °  there  is  no 
whistle  there  is  no  approaching  train.  In  such  a 
case  a  jury  might  reasonably  come  to  the  con- 
clusion that  such  a  person  would  be  thrown  off 
his  guard,  so  to  s^ak,  and  would  be  left  in  a 
state  of  mind  in  which  it  would  not  be  unreason- 
able for  him  not  to  look  for  a  train  if  there  was 
no  whistle.  So  here,  the  jury,  as  it  seems  to  me, 
might  well  think  that  the  fact  of  Judges  staying 
in  his  cottage,  when,  as  the  deceased  knew,' he 
would  according  to  his  practice  go  outside  if  a 
train  was  coming,  would  produce  in  the  mind  of 
the  deceased  a  state  of  partial  security  which 
would  prevent  his  not  looking  up  and  down  the 
line  for  an  approachingtrain  from  being  a  want 
of  reasonable  care.  He  might  be  justified  in 
coming  to  the  conclusion,  although  it  was  in  fact 
an  erroneous  one,  that  there  was  not  a  train 
coming ;  and  the  jury  might  be  satisfied,  as  they 
have  Men,  that  the  deceased  was  not  guilty  of  a 
want  of  reasonable  care.  Thei-e  is  no  need,  there- 
fore, in  my  opinion,  to  enter  into  a  discussion  upon 
the  points  that  have  been  so  ably  argued  before 
us.    That  which  1  have  stated  seems  to  me  sufB- 


cient  to  determine  the  case.  I  think  that  the 
leai-ned  judge  was  right  in  declining  to  direct  the 
verdict  to  be  entered  for  the  defendants.  As  to 
the  question  of  misdirection,  I  do  not  think  there 
is  a  trace  of  any.  I  will  only  add  one  more  thing, 
as  to  the  judgment  of  the  Court  of  Appeal  in 
Wakelin  v.  The  London  and  South-  Western  Bail- 
way  Company.  I  think  that  the  judgment  I 
dehvered  in  that  case  is  correct  in  every  part,  and 
it  was  agreed  to  by  Bowen  and  Fry,  L.J  J.  The 
decision  of  the  Court  of  Appeal  has  not  been 
repoi-ted,  and  I  think  it  would  oe  very  useful  if  it 
were  reported  now. 

Lopes,  L.J. — I  see  no  trace  of  misdirection  in 
the  summing  up  of  the  learned  judge  at  the  trial 
that  can  be  relied  on  at  all  except  possibly  this, 
that  the  learned  judge  permitted  the  case  to  go 
to  the  jury.  It  is  said  that  he  ought,  as  a  matter 
of  law,  to  have  withdrawn  the  case  from  the  jury. 
It  is  said  that  there  was  no  evidence  of  negligence 
on  the  part  of  the  defendants,  and  that  if  there 
was,  thei-e  was  no  evidence  that  it  was  negligence 
causing  the  death  of  the  deceased,  and  that  his 
death  was  attributable  as  much  to  his  own 
negligence  as  to  any  negligence  of  the  defendants. 
Difficult  questions  have  been  discussed  as  to  the 
burden  of  proof  of  contributory  negligence  on  the 
part  of  the  plaintiff  in  an  action  of  negligence, 
but  I  do  not  propose  to  express  any  opinion  upon 
them.  I  think  it  enough  now  to  say  that  the 
plaintiff  in  such  an  action  must  give  evidence  of 
negligence  of  the  defendant  causing  the  injury 
complained  of.  A  question  was  also  raised  as  to 
the  duty  of  a  man  stationed  at  a  level  crossing, 
where  there  is  a  free  passage  for  foot-passengers, 
and  where  there  are  also  gates  which  have  to  be 
opened  and  shut  when  carriages  pass  through, 
whether  the  duty  discharged  by  such  a  man  is  a 
duty  only  to  his  employers,  or  is  also  a  duty  to 
foot  passengers  and  to  persons  driving  over  the 
level  cros-ing.  There  is  no  need  to  give  any 
opinion  as  to  that  question.  I  will  only  deal  with 
the  facts  of  the  present  case  and  shall  not  give 
any  abstract  or  general  opinion  upon  the  matters 
that  have  been  (uscussed.  Now  the  first  question 
is  whether  there  was  any  evidence  of  negligence 
on  the  part  of  the  defendants.  What  was 
their  duty?  Their  duty  was  to  use  reason- 
able care  and  apply  proper  precautions  in  the 
management  of  their  railway  at  that  particular 
spot.  It  seems  to  me  that  they  have  determined 
for  themselves  what  that  reasonable  care  and 
proper  precaution  may  be,  because  they  have 
placed  at  this  lodg^,  by  that  level  crossing,  a  man 
whose  duty  it  is  to  signal  to  each  tram  as  it 
passes.  If  that  is  the  reasonable  and  proper 
precaution  to  be  taken  at  this  spot,  I  think  it  may 
be  rightly  said  that  it  would  oe  a  warning,  not 
only  to  the  engine  drivers  but  also  to  the  general 
public  who  might  make  use  of  the  level  crossing, 
and  in  'genei-al  public'  I  mean  to  include  foot 
passeligers  as  well  as  those  persons  who  might 
come  with  vehicles.  Now,  it  seems  to  me  that 
that  is  the  kind  of  reasonable  care  and  proper 
precaution  which  the  company  themselves  thmk 
that  they  ought  to  have  adopted  at  this  particular 
spot.  On  the  night  in  question  there  was  a  man 
on  duty  there,  called  Judges.  He  seems  not  to 
have  been  very  competent;  he  was  a  man  of 
considerable  age,  and,  moreover,  he  was  very 
decrepit  and,  having  formerly  been  a  gardener, 
he  does  not  appear  to  have  had  much  ezperieno« 
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in  the  duties  he  had  to  perform.  What  did 
he  doP  It  being  his  duty  to  go  outside  the 
cottage  and  signal  to  the  passing  train  he 
remained  in  his  lodge  reading  the  newspaper 
bj  the  &re',  and  he  did  not  stir  and  did  not 
signal.  Now  if  it  was  the  duty  of  the  railway 
company  to  use  reasonable  and  proper  care  and 
precautions,  and  if  they  thought  that  this  was  a 
reasonable  and  proper  precaution  it  is  clear  to 
my  mind  that  their  servant  failed  in  doing  that 
which  he  ought  to  have  done  for  the  proper 
observance  of  that  i-easonable  care  and  precaution. 
He  was  the  servant  of  the  company,  and  the 
company  therefore  are  responsible.  It  seems  to 
me,  therefore,  with  regai-d  to  this  part  of  the  case, 
that  there  clearly  was  evidence  to  be  left  to  the 
jury  as  to  whether  the  defendants  had  not  used 
reasonable  and  proper  care  and  precaution  in  the 
management  of  their  railway  at  this  level  crossing. 
But  then  it  is  argued  that  the  circumstances  of 
the  accident  are  obscure  and  that  nothing  is 
really  known  as  to  how  the  deceased  was 
killed,  and  the  case  of  Wakelin  v.  The  London 
and  South  Western  Railway  Company  is  relied 
upon  in  respect  to  this  point.  I  quite  agi-ee  with 
my  Lord  in  thinking  that  the  judgments  of  the 
Court  of  Appeal  in  that  case  ought  to  be  reported, 
because  the  decisidn  seems  to  me  to  lay  down 
very  important  propositions  of  law.  It  is  said 
hei-e  that  what  happened  to  the  deceased  was 
fully  as  consistont  with  the  want  of  reasonable 
and  proper  care  on  his  part  as  it  was  consistent 
with  reasonable  and  proper  care  on  the  part  of 
the  defendants.  It  is  said  that  this  train  had 
lights,  that  it  whistled,  and  that  it  could  be  seen 
for  760  yards  before  it  reached  the  crossing,  and 
that  the  deceased  must  have  contributed  to  his 
own  misfortune  by  the  heedless  and  reckless  way 
in  which  he  crossed  the  line  with  the  danger 
before  his  eyes.  Now,  if  that  can  be  established, 
of  course  the  argument  which  has  been  addressed 
to  the  court  on  behalf  of  the  defendants,  founded 
on  the  case  of  Wahelin  v.  The  London  and  South- 
Western  Railway  Company  would  be  fuUy  sus- 
tained. Let  me  deal  with  that  question.  The 
question  is  whether  this  part  of  the  case  ought 
to  have  been  withdrawn  from  the  jury,  and 
whether  the  judge  ought  to  have  held  that  there 
was  such  evidence  of  want  of  reasonable  and 
proper  care  on  the  part  of  the  deceased  that  the 
jury  could  not  And  a  verdict  for  the  plaintiff. 
Now  can  it  be  said  that  what  happened  to  the 
deceased  causiing  his  death  was  equally  con- 
sistent with  negligence  on  his  part  as  with  negli- 
gence on  the  part  of  the  defendants  ?  This  is  a 
matter  on  which  I  do  not  hesitate  to  say,  that  in 
the  course  of  this  case  I  felt  a  difficulty,  and  I 
have  given  it  the  best  thoueht  and  attention 
which  I  can,  and  it  strikes  me  in  this  way.  The 
deceased  man  was  well  acquainted  with  this  level 
crossing,  and  he  knew  that  the  duty  and  habitual 
pi-actice  of  the  gatekeeper  was  to  stand  outside 
his  cottage  and  signal  to  passing  trains.  Then 
may  not  the  jury  have  thought,  and  may  they  not 
be  justified  in  thinking,  that  the  deceased  man, 
seeing  that  Judges  remained  in  his  lodge,  and 
made  no  attempt  to  signal  to  any  approaching 
train,  thought — and  reasonably  thought — that  he 
might  safely   cross  the  line  without  taking  the 

Srecantion  of  looking  up  and  down  the  line  and 
stening  for  a  whistle,  as  he  would  have  done  if 
he  had  not  been  misled  by  the  conduct  of  Judges. 


Now,  it  seems  to  me,  after  careful  consideration, 
that  that  is  a  view  which  a  JU17  might  reasonably 
take,  and  had  I  tried  this  case,  and  had  the 
matter  occurred  to  my  mind  as  it  does  now,  I 
feel  I  could  not  have  withdrawn  the  case  from 
the  jury.  It  was  a  matter  in  respect  of  which 
they  were  entitled  to  give  an  opinion,  and  in 
respect  of  which  their  opinion  ought  to  be  asked. 
It  was  asked,  and  they  have  found  for  the  plain- 
tiff, therefore  I  think  that  their  verdict  cannot  be 
disturbed. 

Kay,  L.J. — In  this  case  the  jury  have  found  a 
verdict  for  the  plaintiff  with  600!.  damages 
against  the  railwf^  company,  who  are  now  moving 
for  a  new  trial.  The  motion  is  put  upon  three 
grounds  :  first,  that  there  was  a  misdirection  by 
the  learned  judge;  secondly,  that  there  was  no 
evidence  whatever  of  any  negligence  on  the  part 
of  the  defendante  conducing  to  or  causing  the 
death  of  the  deceased;  and,  thirdly,  that  the 
verdict  is  against  the  weight  of  the  evidence- 
That  last  ground  is  a  very  hopeless  one  in  a  case 
of  this  kind.  The  case  is  one  of  very  great 
interest,  and  a  great  many  argumente  have  been 
put  forward  from  which  I  dissent  most  abso- 
Intely.  I  shall,  therefore,  venture  to  express  my 
own  opinion,  and  to  give  my  reasons  for  it,  not- 
withstanding that  I  concur  entirely  with  what  has 
fallen  from  the  other  membei's  of  this  court  in 
respect  of  this  particular  verdict  and  judgment. 
The  facte  proved  in  evidence,  and  about  which 
there  is  no  dispute,  are  these :  The  deceased  was 
a  gardener,  who  lived  on  the  southern  side  of  this 
line  of  railway.  There  was  a  level  crossing  on 
the  line  for  foot  passengers  and  for  carriages  and 
carte.  On  the  northern  side  was  a  gatekeeper's 
lodge  belonging  to  the  defendante,  and  built 
by  them  in  that  spot  for  the  purpose  of 
having  a  person  living  there  whose  duty  was, 
among  other  things,  to  attend  to  the  gates 
and  open  them  when  vehicles  were  to  be 
allowed  to  cross  the  line,  and  to  shut  them 
when  a  train  was  coming  or  when  vehicles 
did  not  want  to  cross.  He  had  also  this  further 
duty  imposed  on  him,  that  whenever  a  train  passed 
he  should  go  to  the  side  of  the  line  and  there 
show  by  &j  a  white  flag  and  by  night  a  white 
light.  1  observe  that  the  learned  judge  in  his 
summing  up  says  that  this  man  was  also  pro- 
vided with  a  red  flag  and  a  red  light  to  show  if 
there  was  any  danger.  It  was  said  that  this  was 
not  proved,  but  one's  ordinary  experience  of  rail- 
way matters  would  lead  one  to  believe  that  this  was 
the  case.  However,  assuming  that  that  was  not 
proved,  his  duty  at  night  was  at  any  rate  to  go 
and  stand  by  the  line  and  show  a  white  light- 
The  defendante  say  that  the  object  of  that  was  to 
assist  the  engine  driver  by  showing  to  him  that 
the  line  was  clear,  and  they  deny  positively  that  it 
was  done  for  the  sake  of  foot  passengers  at  all. 
They  say  that  the  only  object  was  to  show  the 
engine  driver  that  the  crossing  was  clear  of 
vehicles.  Now,  the  carriage  gates  to  the  level 
crossing  when  opened  for  the  .passage  of  vehicles 
went  right  across  the  railway  line,  and  they  had 
on  them  a  lamp  which  was  placed  in  such  a  way 
that  when  the  gates  were  open  across  the  line  a 
red  light  would  shine  at  night  up  and  down  the 
line.  A  red  light  I  understaoid  to  be  a  danger 
signal.  Therefore,  at  night  when  the  gates  were 
open  for  the  passage  of  vehi<deB  a  red  danger 
signal  would    oe   shown   on    the    gates   them- 
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selvea.  Therefore  it  aeems  to  me  ttat  it  could 
not  be — or  at  least  the  jury  might  well  say  that  it 
could  not  be — only  for  the  aake  of  vehicles  cross- 
ing the  line  that  the  gatekeeper's  duty,  when  a 
tnon  passed  at  night,  was  to  be  by  the  side  of  the 
line  and  to  show  a  white  light.  The  jury  were 
surely  justified  in  inferring  that  it  was  to  show 
that  the  line  was  clear  of  any  kind  of  obstruction, 
whether  by  vehicles,  or  by  people  walking  over,  or 
by  any  other  kind  of  danger  which  might  well 
occur  upon  a  level  crossing.     For  instance,  sup- 

C'ng  a  school  of  children  was  passing  over  thn 
on  a  dark  night  and  the  gatekeeper  saw 
them  passing  and  that  they  were  in  danger, 
would  it  or  would  it  not  have  been  his  duty  to 
edgnal  to  the  train  that  there  was  danger,  and  to 
tiy  and  prevent  the  train  from  running  into  the 
children  P  I  should  suppose  that  the  jury  might 
well  infer  that  that  was  part  of  his  duty.  Now 
on  the  night  in  question,  which  was  described  as 
a  dark  night  but  clear,  the  deceased  went  to  the 
lodge  to  inquire  whether  his  wife  was  there.  It  is 
a  fair  inference  that  he  had  come  from  his  own 
house  on  the  other  side  of  the  line,  and  had 
crossed  the  line  at  the  lodge  to  make  that  inquiry. 
He  asked  if  his  wife  was  there,  and  being  told 
that  she  was  not,  he  seems  to  have  left  the  lodge. 
Now  it  is  also  proved  that  before  he  left  the 
lodge,  the  gatekeeper.  Judges,  of  whom  he  had 
made  the  inquiry,  had  received  a  signal  by  a  bell 
that  a  train  was  coming  along  the  line.  Judges 
said  nothing  about  it  to  the  deceased,  but  allowed 
him  to  leave  the  lodge  without  any  warning. 
Neither  did  Judges  go  out  and  stand  by  the  line 
and  show  a  light,  as  it  was  his  duty  to  do. 
Another  man,  who  was  in  the  lodge  at  the  same 
time,  Skinner  by  name,  was  so  impressed  with  the 
danger  which  the  deceased  might  be  running  that 
he  went  immediately  to  a  window  which  looked 
out  upon  the  line  to  see  whether  the  deceased  had 
got  clear  of  the  train.  As  he  could  not  see  him, 
he  went  out  with  a  light  to  look  for  him,  and  then 
he  found  his  dead  body  at  some  distance  from  the 
level  crossing,  but  not  further  than  it  might  well 
have  been  carried  by  an  engine  striking  him  while 
on  the  crossing.  Now,  those  being  the  facts  of 
the  case,  I  will  first  deal  with  the  alleged  mis- 
directions. They  are  four  in  number.  The  first 
is  that  the  learned  judge  said  that  the  railway 
company  puts  persons  on  level  crossings  "to 
take  care  of  them."  That  may  be  rather 
indefinite,  but  I  see  no  misdirection  in  it. 
The  second  is  this:  that  if  a  railway  company 
does  not  keep  a  man,  as  is  usually  done,  at  a 
level  crossing  to  take  care  of  it  and  to  protect 
the  public,  trains  must  necessarily  go  slowly.  Is 
there  any  misdirection  there  P  Railway  companies 
are  bound  to  take  reasonable  care  and  caution, 
and  if  they  do  not  keep  a  servant  at  a  level 
crossing  who  could  interfere  with  people  crossing 
impi-operly,  surely  they  would  be  bound  to  see 
that  their  trains  take  all  the  more  care  and 
caution.  I  see  no  misdirection  in  that.  The 
third  was  this :  that  the  railway  company  being 
obliged  to  protect  the  gates  so  mr  as  vehicles  are 
concerned  are  necessarily  obliged,  if  they  keep  a 
servant  at  the  gates,  to  protect  foot  passengers 
also.  The  man  who  has  to  protect  the  carriages 
will  also  protect  the  foot  passengers.  That  seems 
to  me  to  iw  absolutely  accurate,  and  there  is  no 
misdirection  in  it.  The  fourth  and  last  alleged 
misdirection  was  this.    The  learned  judge,  after 


describing  the  duties  of  the  gatekeeper  Judges, 
went  on  to  say,  "  Any  neglect  of  duty  on  the 
part  of  Judges  is  a  neglect  of  duty  on  the  part 
of  the  railway  company  for  which  the  railway 
company  is  responsible."  It  seems  to  me  that  it 
is  not  possible  to  say  that  when  an  official  like 
Judges  is  placed  at  a  level  crossing  like  this 
and  neglecte  his  duty,  that  neglect  of  duty 
is  not  attributable  to  the  railway  company. 
Those  were  the  only  points  upon  which  the 
defpndante  suggest  that  there  has  been  any 
misdirection,  and  I  cannot  find  a  trace  of  mis- 
direction in  any  one  of  them.  The  next  point  is 
whether  there  was  any  evidence  to  go  to  tne  jury 
of  neglect  of  duty  on  the  part  of  the  defendante. 
Their  duty  was  acknowledged  to  be  to  have  a 
man  standing  by  the  line  with  a  light  whenever  a 
train  passed  at  night.  They  assumed  that  to  be 
their  duty,  and  had  a  man  whose  duty  was  always 
to  be  present  with  a  signal  when  a  train  passed. 
The  learned  judge  in  his  summing  up  does  not 
accuse  the  engine  driver  of  any  neglect  of  duty 
whatever.  But  I  am  not  sure  that  the  jury 
would  agree  with  him  on  that  point.  The  engine 
driver  says  in  his  evidence  that  he  observed  uiat 
Judges  was  not  doing  his  duty  by  the  level  crossing 
as  the  train  passed,  and  that  he  missed  the  light 
which  Judges  ought  to  have  shown  him.  If  Judges 
had  been  there,  showing  his  light,  the  engine  driver 
might  have  seen  it  some  considerable  time  before 
he  came  to  the  level  crossing,  because  the  line  runs 
perfectly  straight  for  some  distance  in  the  direc- 
tion from  which  the  train  was  approaching.  Now 
what  was  the  duty,  or  what  might  a  jury  fairly 
think  was  the  duty,  of  the  engine  driver  when  he 
saw  that  no  light  was  being  shown  by  the  gate- 
keeper P  If  the  gatekeeper  had  not  a  red  light  to 
show,  his  danger  signal  would  be  the  absence  of  a 
white  light.  Yet,  though  no  white  light  was 
shown,  the  engine  driver  drove  his  train  at  the 
rate  of  about  thii-ty  or  forty  miles  an  hour  across 
the  level  crossing.  I  think  that  it  might  well  he 
said  that  that  was  evidence  of  a  want  of  proper 
care  and  caution  on  the  part  of  the  engine  driver, 
and  that  the  matter  is  one  which  should  be  left  to 
the  jury.  But  the  default  on  the  part  of  Judges 
is  a  thing  which  cannot  possibly  be  denied.  It 
was  sought  to  meet  that  difficulty  by  arguing  that 
Judges  had  no  duty  whatever  towards  foot 
passengers,  that  his  only  duty  was  with  regard  to 

fersons  crossing  the  line  with  horses  and  vehicles, 
cannot  agree  with  that  contention.  The  jury 
had  a  right  to  infer  that  the  duty  of  Judges  who 
had  to  signal  when  any  train  passed,  whether  by 
day  or  by  night,  in  order  to  show  the  engine  driver 
that  the  line  was  clear,  was  a  duty  as  much  for 
the  safety  of  foot  passengers  as  for  the  safety  of 
carriages  and  horses  or  for  the  safety  of  the  train. 
Therefore  it  seems  to  me  that  there  was  evidence 
upon  which  the  jury  might  well  infer  a  neglect  of 
duty  on  the  part  of  the  defendants.  Then  it  was 
argued  that  what  is  known  of  the  accident  is 
equally  consistent  with  a  want  of  due  precaution 
on  the  part  of  the  deceased  as  vrith  negligence  of 
the  defendants.  It  was  said  that  the  judge  at  the 
trial  ought  to  have  held  that  the  facts  proved  are 
equally  consistent  with  either  hypothesis,  and 
that  therefore  there  was  no  question  for  the 
jury  to  decide.  A  case  in  which  a  judge  would 
be  justified  in  holding  that,  may  perhaps  occur, 
but  such  cases  must  be  vei-y  rare  indeed.  How- 
ever the  present  case  is  not  such  a  one  as  that. 
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I  entirely  agree  with  what  the  Master  of  the 
Bolls  and  Lopes,  L.J.  have  said.  Since  the  de- 
ceased was  familiar  with  this  level  crossing  and 
the  gatekeeper's  lodge,  and  with  Judges  himself, 
it  is  a  fair  inference  that  he  knew  what  Judges' 
duties  were ;  and  since  Judges  did  not  go  ont  of 
his  lodge,  and  did  not  give  the  deceased  any 
warning  of  the  approaching  train,  it  would  be  a 
very  fair  inference  to  conclude  that  the  deceased 
was  misled  by  the  neglect  of  duty  on  the  part  of 
Judges,  and  consequently  failed  to  take  those 
precautions  which  he  would  have  taken  if  Judges 
had  gone  out  upon  the  line  and  done  his  duty  in 
warning  the  deceased  of  the  coming  train.  Then 
it  was  said  that  the  engine  driver  began  to  whistle 
ten  seconds  before  the  train  reached  the  crossing. 
Whether  the  deceased  heard  the  whistle  or  not  was 
a  question  for  the  jury  to  consider.  It  seems  to 
me  that  there  is  not  even  a  balance  of  evidence 
which  would  justify  a  judge  in  withdrawing  the 
case  from  the  jury  upon  the  ground  that  the 
circumstances  were  as  consistent  with  the  accident 
having  been  caused  by  the  negligence  of  the 
deceased  as  with  the  cause  having  been  the  negli- 
gence of  the  defendants.  As  to  the  other  ground 
of  this  application,  viz.,  that  the  verdict  was 
against  the  weight  of  the  evidence,  I  need  only 
say  that  this  case  is  not  one  in  which  it  is  possible 
to  rely  upon  that  ground.  Therefore  I  agree  that 
the  appucation  for  a  new  trial  fails  entirely. 
With  regard  to  the  question  about  oontributoi^ 
negligence,  I  wish  to  guard  myself  against  any 
supposition  that  I  agree  in  the  view  that  in  a 
case  of  this  kind  it  lies  upon  the  plaintiff  to 
make  out  a  prima  fade  case  that  he  has  not  been 
gnilty  of  contributory  negligence.  There  has 
been  a  considerable  conflict  of  judicial  opinion 
upon  this  point,  and  I  reserve  my  opinion  upon 
it  entirely,  until  the  question  comes  before  me  for 


a  decision. 


Application  digmitut'^ 


Solicitor  for  the  plaintiff,  Edward  Clarke. 
Solicitor  for  the  defendants,  Alfred  WiUit. 


HIGH    COURT    OF    JUSTICE. 

OHANOBBT  DIVISION. 

Friday,  Nov.  22, 1895. 

(Before  Chittt,  J.) 

Watnes  Meethyb  Company  Limited  v.  D. 

Badfoed  and  Co.  (a) 
Practice — Action  for  fraudtdent  m.i»repreaentation 

— Discovery  before  particulars. 
In  an  action  for  fraudulent  misrepresentation  the 
plaintiffs  in  their  statement  of  claim,  stated  two 
specific  cases  of  fraudulent  misrepresentation 
{which  the  defendants  admitted)  and  alleged 
generally  thai  the  defendants  had  on  divers 
other  occasions  committed  similar  acts.  An 
order  having  been  made  in  ehamiers  for  the 
plaintiffs  to  give  particulars  before  they  obtained 
discovery  from  the  defendants  and  inspection  of 
their  books,  a  motion  was  made  to  vary  this  order 
by  m,dking  the  discovery  precede  the  particulars, 
the  plaintiffs  alleging  that,  althougn  they  had 
information  in  their  possession  tending  to  support 
the  other  charges,  they  could  not  substantiaUy 

fa)  Baportad  by  Q.  WiLBT  KlHQ,  Eaq.,  BarTiBter«t-LftW. 


comply  unth  the  order  for  particulars  until  they 
had  inspected  the  defendants'  books. 

Held,  that  this  order  ought  to  be  varied  by  directing 
discovery  to  precede  particulars. 

There  is  no  hard  and  fast  rule  as  to  the  class  of 
cases  m  which  particulars  should  precede  dis- 
covery or  discovery  precede  particulars,  but  in 
each  ease  the  court  vnll  have  regard  to  the  special 
rircumstaiuiei. 

Judgment  of  Kay,  L.J.  in  Zierenberg  v.  Labon- 
ehere  (69  L.  T.  Rep.  172 ;  (1893)  2  Q.  B.  183) 
discussed. 

This  was  a  motion  to  discharge  an  order  made 
in  chambers  directing  particulars  to  be  given  by 
the  plaintiffs  before  they  obtained  discovery  from 
the  defendants. 

The  action  was  brought  by  the  plaintiffs,  who 
were  proprietors  of  a  colliery,  against  the  defen- 
dants, who  were  coal  merchants  in  London,  for  an 
injunction  restraining  the  defendants  from  selling 
or  describing  as  coal  supplied  to  them  by  the 
plaintiffs,  or  as  coal  from  the  plaintiff'  coUieries, 
coal  which  had  not  in  fact  been  so  supplied  or 
got,  and  for  damages.  The  plaintiffs,  by  their 
statement  of  claim,  alleged  that  all  coal  sent  from 
their  colliery  was  despatched  in  railway  trucks 
from  the  colliery,  the  trucks  and  ccmJ  being 
weighed  at  the  weigh-bridge  there;  that  it  was 
the  duty  of  the  man  in  charge  to  write  on  the 
appropriate  printed  form  used  for  such  purpose 
by  the  plaintiffs  the  respective  numbers  of  the 
trucks  despatched,  with  the  date  and  the  weight 
of  the  trucks  and  coal  and  the  name  of  the  station 
to  which  they  were  despatched,  and  the  name  of 
the  consignee ;  and  that  this  form  when  so  filled 
in  and  signed  was  called  a  permit.  The  plaintiffs 
gave  two  instances  of  coal  being  supplied  by  the 
defendants  to  the  City  of  London  Brewery  Com- 
pany which  was  fraudulently  represented  to  be 
coal  purchased  by  them  from  the  plaintiffs,  and 
they  alleged  that  the  defendants  had  for  this 
purpose  used  two  out  of  six  permits  which  an 
agent  of  the  defendants  had  obtained  from  tbe 
servant  of  the  plaintiffs  who  kept  the  blank  forms 
of  permit. 

The  statement  of  claim  contained  the  following 
paragraphs : 

5.  The  defendants  have  on  divers  other  ocoasions 
taken  orders  from  the  said  City  of  London  Brewery 
Company  and  divers  other  paraons  for  ooal  gotten  from 
the  plaintiffs'  mines,  and  in  response  to  snch  orders  they 
have  fraudulently  supplied  and  sold  to  snch  company  and 
persons  ooal  which  was  not  pnTohaaed  from  the  plaintilfs 
or  ^tten  from  the  said  mines,  and  which  was  of  a  quality 
inferior  to  that  of  ooal  from  the  said  mines,  and  have 
represented  to  such  company  and  persons  that  the  ooal 
so  snppUed  and  sold  was  coal  purchased  from  the  plain- 
tiffs and  gotten  from  the  said  mines. 

6.  By  reason  of  the  sale  by  the  defendants  of  coal  aa 
aforesaid  the  plaintiffs  have  lost  the  profits  which  they 
would  have  made  if  the  coal  sold  as  aforesaid  had  been 
purchased  from  the  plaintiffs  ;  and  other  coal  merchants 
finding  (as  the  faot  is)  that  the  defendants  were  seUing 
what  purported  to  be,  and  was  .supposed  by  snch  other 
coal  merchants  to  be,  coal  from  the  plaintiffs'  mines  at 
a  price  lower  than  such  other  ooal  merchants  could 
sell  coal  from  the  plaintiffs'  mines,  and  even  lower 
than  they  could  purchase  such  coal  from  the  plaintiffs, 
have  aocused  the  plaintiffs  of  nndnly  favouring  the 
defendants,  and  have  ceased  to  deal  with  the  plaintiffs 
or  to  try  to  procure  orders  for  their  ooal.  [The  names 
of  two  London  coal  merchants  who  had  for  tho  iQwnui 
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aforesaid  oeaeed  to  deal  with  the  plaintiffs  were  then 
given.] 

7.  By  reason  of  the  sale  of  ooal  by  the  defendants  as 
aforesaid  the  coal  from  the  plaintiffs'  mines  has  suffered 
in  reputation  and  valne,  and  the  demand  therefor  has 
decreased,  and  the  plaintiffs  have  lost  onstomers  and 
otherwise  suffered  damage. 

An  interim  injunction  had  been  granted 
restraining  the  defendants  from  selling  or  des- 
cribing as  coal  supplied  to  them  by  the  plaintiffs, 
coal  which  had  not  in  fact  been  so  anpplied,  and 
on  the  motion  for  the  injunction  the  defendants 
had  filed  an  affidavit  admitting  they  were  techni- 
cally guilty  of  the  charge  made  against  them  as 
to  some  of  the  coal  supplied  to  the  City  of  London 
brewery  Company  and  expressing  their  regret  for 
the  same,  stating  that  one  of  their  denes  had 
withont  their  knowledge  wrongfully  made  use  of 
two  of  the  plaintiffs'  permits,  and  that  he  had 
been  severely  reprimanded,  and  would  have  been 
summarily  dismissed  if  he  had  not  been  an  old 
servant. 

The  defendants  before  putting  in  their  defence 
took  out  a  summons  for  particulars  as  to  para- 
graphs 5,  6,  and  7  of  the  statement  of  claim, 
and  the  plaintiffs  also  took  out  a  summons  for 
discovery  and  inspection  of  documents.  The  two 
summonses  came  on  for  hearing  together,  and  the 
judge  in  chambers  made  an  order  directing  parti- 
culars to  be  given  before  discovery,  and  that 
unless  such  particulars  were  given  within  four 
days,  all  further  proceedings  in  the  action  were  to 
be  stayed  until  the  delivery  thereof. 

The  plaintiffs  now  moved  to  discharge  or  vary 
this  order. 

Byrne,  Q.C.  and  W.  C.  Dare  for  the  plaintiffs. — 
The  plaintiffs  have  reason  to  believe  that  the 
defendants  or  their  clerks  have  committed  other 
fraudulent  acts,  but  until  they  have  had  inspection 
of  the  defendants'  books  they  are  not  able  to  give 
full  particulars  thereof.  Unless  plaintiffs  have 
discovery  first  they  will  not  be  able  substantially 
to  comply  with  the  order  for  particulars,  and  the 
consequence  will  be  that  proceedings  will  be 
stayed  and  there  will  be  a  miscarriage  of  justice. 

Farwell,  Q.C.  and  B.  Younger  for  the  defen- 
dants.— Kay,  L.J.  in  his  judgment  in  Zierenberg 
T.  Labouchere  (69  L.  T.  Eep.  172;  (1893) 
2  Q.  B.  183)  lays  down  the  rule  that  discovery 
should  precede  particulars  only  in  cases  wheie  a 
fiduciary  relationship  exists  between  the  parties. 
The  rule,  as  stated  in  the  Annual  Practice  for  1896 
at  p.  613  is,  "  In  some  cases  a  party  may  be  allowed 
disooveiy  for  the  purpose  of  giving  particulars; 
but  it  has  never  been  allowed  in  the  absence  of 
some  relationship  between  the  parties  except 
under  exceptional  circumstances  such  as  one 
party  keeping  back  something  which  the  other 
was  entitled  to  know."  There  is  no  fiduciary 
relationship  between  the  parties  in  this  case,  and 
the  order  made  in  chambers  was  right  and  ought 
not  to  be  disturbed. 

Byrne,  Q.C.  in  reply. — No  such  rule  aa  is  con- 
tented for  by  the  defendants  was  laid  down  in 
Zierenberg  v.  Labouchere.  In  the  cases  of  Millar  v. 
Harper  (58  L.  T.  Eep.  698;  38  Ch.  Div.  110), 
Sachs  T.  Spielmann  (58  L.  T.  Sep.  102;  37 
Oh.  Div.  295),  and  Maenm  NordenfeU  Owie  and 
Ammunition  Company  v.  NordenfeU  (69  L.  T.  Rep. 
-471;  (1893)  3  Ch.  122),  discovery  was  directed 
before  particulars. 


Chitty,  J. — ^Tbe  question  is  whether  the  plain- 
tLffs  should  deliver  particulars  before  discovery 
is  given,  or  whether  discovery  should  be  given 
before  particulars  are  delivered.  The  plaintiffs' 
case  is  founded  on  fraudulent  misrepresentation 
by  the  defendants  in  passing  off  coal  not  gotten 
from  the  plaintiffs'  colliery  as  coal  from  that 
colliery.  On  the  statement  of  claim  the  plaintiffs 
give  two  instances  of  fraud,  perpetrated  as  it 
appears  by  a  clerk  of  the  defendants,  on  sup- 
plying coaJ  to  the  City  of  London  Brewery  Com- 
pany. The  statement  of  claim  then  goes  on  to 
allege  that  the  defendants  have  on  d^ers  other 
occasions  taken  orders  from  the  same  brewery 
company  and  divers  other  persons  for  coal  fi-om 
the  plaintifEs'  colliery  and  fraudulently  supplied 
coal  not  purchased  from  the  plaintiffs.  The  order 
made  in  chambers  was  that  the  plaintiffs  should 
deliver  particulars,  and  that  particulars  should 
precede  discovery.  The  plaintiffs  now  state  at 
the  bar  that  they  cannot  substantially  comply 
with  this  'order  for  particulars ;  they  say  they 
have  information  in  their  possession  tenmng  to 
support  their  charges  in  other  instances  than 
those  mentioned  in  the  statement  of  claim,  but 
they  are  not  in  a  position  to  frame  particulars  of 
them,  and  they  say  they  are  afraid  of  the  defen- 
dants coming  to  the  court  and  saying  there  has 
been  no  substantial  compliance  with  the  order 
for  particulars,  and  asking  to  be  reUeved  from 
the  order  for  discovery,  and  to  have  proceedings 
stayed.  Under  these  circumstances  it  becomes 
very  material  to  decide  whether  particulars  should 
precede  discovery  or  discovei"y  should  precede 
particulars.  The  argument  for  the  defendants  is 
founded  chiefly  on  the  judgment  of  Eay,  L.J.  in 
Zierenberg  v.  Ldbouch^e  (ubi  sup.),  and  was  to 
the  effect  that  unless  a  fiduciary  relation  existed 
between  the  patties  particulars  should  always 
precede  discovery.  I  am  unable  to  deduce  any 
such  proposition  from  the  judgment  of  the  Lord 
Justice.  He  did  not  lay  down  the  general  pro- 
position contended  for  by  the  defendants  at 
the  bar,  and  in  my  opinion  no  such  rule  exists. 
There  is  no  hard  and  fast  rule  as  to  the  class  of 
cases  in  which  particulars  should  precede  dis- 
covery, or  discovery  precede  particulars ;  but  in 
each  case  the  court  must  have  regard  to  the 
special  circumstances.  It  cannot  be  said  that  the 
plaintiffs  are  making  a  fishing  case ;  there  ha« 
already  been  a  motion  for  an  interim  injunction 
on  which  the  defendants  filed  an  affidavit  in  which 
they  admitted  the  two  particular  cases  of  fraud 
charged  against  them,  excusing  themselves  by 
saying  the  fraud  was  committed  without  their 
knowledge  by  an  old  clerk,  and  they  had  repri- 
manded him.  The  nature  of  the  fraud  was  this : 
Certain  documents  called  permits  were  handed  by 
the  plaintiffs  to  the  defen^nts  for  legitimate  and 
proper  use;  there  were  six  of  these  forms,  and  two 
of  them  were  made  use  of  for  the  purpose  of  answer- 
ing the  question  whether  the  coal  supplied  by  the 
defendants  was  coal  from  the  plaintiffs'  collieries. 
The  clerk  who  filled  them  up  is  not  befoi-e  me  to 
justify  or  explain  his  conduct;  but  on  the  affi- 
davits, there  was  a  designed  and  deliberate  fraud. 
The  defendants  have  i-etained  this  clerk  in 
their  employ,  in  mercy,  because  he  was  an  old 
servant — against  that  I  will  not  say  anything,  but 
four  forms  remained  in  the  possession  of  the  defen- 
dants, and  the  defendants'  counsel  is  instructed  to 
say  that  they  cannot  be  found.    The  plaintiffs 
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allege  that  they  hare  lost  bnsmees  by  reason  of 
the  defendantB'  fraudulent  acts,  and  in  paragraph 
6  of  the  statement  of  claim  they  give  two 
instances  of  firms  who  have  ceased  to  deal  with 
them.  The  defendants  in  their  affidavit  say  that 
they  have  had  friendly  business  relations  for  the 
last  thirty  years  with  the  plaintiffs,  and  that 
during  that  time  they  have  purchased  from  the 
plaintiffs  quantities  of  coal  varying  from  70,000 
to  15,000  tons  annually,  but  that  the  a-nnnal 
quantities  so  purchased  have  decreased  of  late 
years.  I  am  unable  to  see  that  this  helps  the 
defendants ;  it  seems  to  me  that  it  is  ratner  in 
favour  of  the  plaintiffs.  As  I  have  said,  this  is 
not  a  fishing  case,  but  one  having  a  substantial 
foundation,  and  it  is  necessary  to  go  into  these 
details  in  order  to  arrive  at  a  just  conclusion. 
The  defendants  by  a  careful  examination  of  their 
books  have  the  means  of  discovering  whether  they 
have  committed  through  their  clerk  any  act  of. 
a  similar  nature ;  the  discovery  claimed  by  the 
plaintiffs  is  lim.ited  to  four  years  preceding  the 
date  of  the  writ ;  and  it  seems  to  me  that  this  is 
a  rase  in  which,  having  regard  to  the  relation 
between  the  parties  and  the  admitted  facts,  and 
having  regard  to  the  circumstance  that  any  of 
these  alleged  frauds  are  within  the  defendants' 
means  of  knowledge  and  are  not  within  the 
knowledge  of  the  plaintiffs,  I  think  discovery 
ought  to  precede  particulars,  and  I  think  the 
order  made  in  chambers  ou^ht  to  be  varied  for 
the  purpose  of  effecting  justice  between  the 
parties,  because  I  see  the  use  which  the  defendants 
will  be  able  to  make  of  the  order  as  it  stands. 
The  usual  argument  has  been  addressed  to  me 
that  the  plaintiffs  ought  not  to  be  allowed  to  rove 
through  the  defendants'  books  in  order  to  make 
out  a  case,  but  for  the  reasons  already  given,  I  do 
not  think  it  is  applicable  here.  The  order,  there- 
fore, will  be  varied  by  directing  discovery  to 
precede  particulars. 

Leave  to  the  defendantt  to  appeal  wou  refused. 

Solicitors :  Heath,  Parker,  and  Brett ;  Badford 
and  Frankland. 


QUEEN'S  BENCH  DIVISION. 

Dee.  4  and  9, 1895. 

(Before  Mathew,  J.) 

W00D8IDE   AND  Co.  V.  The   Globe  Marine 
Insu'rance  Company  Limited,  (a) 

JIaritie  insurance — Valued  time  policy — Depreda- 
tion in  value  of  thing  insured  by  partial  loss — 
Subsequent  total  loss  by  perils  insured  against — 
Bight  of  assured  to  recover  total  loss. 

By  a  valued  time  policy  the  plaintiffs  insured 
their  ship,  valued  at  20,0002.,  with  the  defendants, 
"  against  the  risk  of  loss  or  damage  by  fire  and 
(or)  explosion."  While  the  policy  was  in  force 
the  ship  was,  by  perils  of  the  seas,  driven  ashore 
and  stranded,  and  while  stranded  was  totally 
destroyed  by  fire.  By  the  stratuiing  the  vessel 
was  seriously  daTnaged,  but  was  sttU  a  ship, 
capable  of  being  floated  and  repaired,  though 
at  a  cost  exceeding  her  repaired  value. 

Held,  that  the  valuation  in  the  policy  was,  in  the 
absence  of  fraud,  binding  and  conclusive  between 
the  parties,  and  that  the  assured  were  entitled  to 
recover  a  total  loss  under  the  policy  upon  the 

(a)  Beported  by  'W.  W.  Okr,  Enq.,  BarrlBtor  at-Lavr. 


basis   of  the    valuation,    notwithstanding    the 

partial  loss  and  depreciation  in  the  value  of  the 

ship  by  the  stranding. 
GoMMBBCiAX  ACTION,  tried  before  Mathew,  J. 

The  action  was  brought  to  recover  a  total  Io8» 
upon  a  policy  of  marine  insurance  effected  by  the 
pUiintifcs  with  the  defendants  upon  the  plaintiffs' 
steamship,  the  Bavmmore,  which  was  Talned  in 
the  policy  at  20,0002. 

The  policy  was  a  time  policy,  remaining  in  force 
for  the  twelve  months  from  the  6th  May  1895  to 
the  5th  May  1896  inclusive,  and  it  was  "  against 
the  risk  of  loss  or  damage  by  fire  and  (or)  explo- 
sion," and  in  the  policy  tiie  insurers  bound  them- 
selves to  pay  to  the  assured  all  such  damage  and 
loss  by  fire  and  (or)  explosion,  not  exceeding  the 
sum  01  lOQOl.  within  seven  days  after  such  loss  i» 
proved,  and  that  in  proportion  to  the  sums  sub- 
scribed against  their  respective  names. 

While  the  policy  was  in  force  the  vessel  was. 
by  the  peril  of  the  seas  driven  ashore  on  the  coast 
ot  Oregon  and  was  stranded,  and  while  stranded 
was  totally  destroyed  by  fii-e. 

The  plaintiffs  claimed  as  for  a  total  loss  under 
the  policy,  the  ship  having  been,  as  they  con- 
tended, totally  lost  by  the  perils  insured  against, 
namely,  by  fire  and  explosions,  which  began  about 
the  29th  Aug.,  and  continued  for  several  days 
until  the  ship  was,  as  the  plaontLffs  alleged,  com- 
pletely gutted.  The  defendants  said  t^t  at  the 
time  when  the  fire  occurred  the  ship  was  already 
a  constructive  total  loss  by  the  stranding,  and 
they  denied  their  liability  on  that  gi-ound. 

It  was  ordered  in  chambers  that  the  question. 
should  be  tried  as  a  matter  of  law  on  the  assump- 
tion that  the  ship  when  stranded  was  still  a  ship 
capable  of  being  floated  and  repaired,  though  at  a 
cost  exceeding  her  repaired  value,  and  upon  the 
argument  it  was  agreed  that  the  case  should  be 
dealt  with  as  if  the  owners  were  their  own  under- 
writers against  the  perils  of  the  seas  which  caused 
the  stranding. 

Bigham,  Q.C.  {Leek  with  him)  for  the  plaintrffs- 
— The  plaintifis  are  entitled  to  recover  upon  this 
policy.  The  ship  was  no  doubt  seriously  damaged 
by  the  stranding,  but  it  was  still  a  ship,  and  was 
capable  of  being  repaired  as  a  ship.  The  thing^ 
insured  was  still  in  existence  wnen  the  fixe 
occurred,  as  the  loss  by  the  stranding  was  a 
paftial  loss  only.  That  being  the  state  of  affairs, 
the  valuation  in  the  policy  was  still  binding  upon 
the  parties.  The  ship  was  then  totally  destroyed 
by  fire,  and  that  being  so,  the  plaintiffs  are 
entitled  to  recover  a  total  loss: 

Barker  v.  Janson,  17  L.  T.  Eep.  473;  L.  Bep.  3 
C.  P.  303 ; 

Lidgelt  v.  Secretan,  24  L.  T.  Bep.  942 ;  L.  Bep.  6 
C.  P.  616. 

Joseph  Walton,  Q.C,  and  /.  A.  Hamilton  for 
the  defendants. — If  the  plaintiffs'  contention  were 
well  founded,  they  would  be  entitled  to  recover 
twice  over  as  for  a  total  loss,  because  at  the  time 
of  the  fire  the  ship  was  already  a  constructive 
total  loss  by  the  stranding.  The  case  of  Barker 
v.  Janson  {ubi  sup.),  and  Lidgett  t.  Seeretan  (libi 
sup.),  relied  on  for  the  plaintiffs,  are  entirely 
different  from  this  case ;  and  in  fact  Lidgett  y. 
Secretan  {ubi  sup.),  is  rather  in  favour  of  the 
defendants'  contention.  In  Barker  v.  Janson  {vbi 
swp.),  the  constructive  total  loss  was  before  the 
policy  attached  at  all ;  which  distinguishes  that 
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case  from  the  present,  where  the  construotiTe 
total  loss  occurred  durinf;;  the  oontinnance  of  the 
policy.  In  Lidgett  y.  Seereian  (uhi  8up.),  there 
was  a  constmctiye  total  or  partial  loss  under 
one  policy,  and  a  total  loss  by  fire  under 
another  policy;  that  is,  there  was  a  partial 
loss  on  one  voyage,  and  a  total  loss  on 
a  different  voyage;  whereas,  here  the  fact 
is  different,  as  the  constructive  total  loss 
occurred  while  the  one  policy  was  in  existence. 
During  the  voyage  there  was  first  a  constructive 
total  loss  by.  penis  of  the  seas,  and,  secondly, 
a  total  loss  by  fire.  Now,  if  the  fire  had 
ocoorred  first  and  had  caused  the  partial  loss, 
and  that  damage  had  not  been  repaired,  and  that 
had  been  followed  by  a  total  loss  by  sea  perils,  there 
would  be  no  liability  on  the  fire  policy :  {Livie  r. 
Janton,  12  East.  64^.)  There  would  be  a  merger, 
and  we  contend  that  there  is  a  merger  here.  In 
IiidgeU  v.  Seeretan  (tibi  aiip.)  WUles,  J.  deals  with 
the  very  point  when  commenting  on  the  case  of 
Li'uie  V.  Janton  {uhi  aup.).  The  principle  is  that 
the  assured  is  to  be  treated  as  if  he  had  been 
fully  covered  and  had  been  paid,  when  once  paid 
for  a  total  loss  under  the  policy.  Apply  that 
doctrine  conversely  and  the  same  principle  covers 
the  present  case.  The  difference  is  between  a 
partial  loss  and  a  total  loss ;  and  here  the  plaintiffs, 
being  their  own  insurers  against  the  penis  of  the 
seas,  must  be  assumed  to  have  been  paid  for  a  total 
loss  in  respect  of  the  stranding.  That  puts  an 
end  to  the  risk  altogether  and  causes  a  merger,  so 
that  the  plaintiffs  cannot  recover  for  loss  subse- 
quently caused  by  the  fire.  The  next  point  is 
that  there  is  no  total  loss  by  fire.  This  m.volve8 
a  question  of  fact,  and,  therdore,  we  assume  that 
tbe  fire  left  the  vessel  still  a  vessel,  though  much 
damaged.  Upon  this  view  of  the  case  we  are  not 
liable  for  a  total  loss,  but  only  for  the  actual  loss 
to  the  vessel.  Is  the  vessel  a  constructive  total 
loss  by  the  fire  P  We  submit  that  she  is  not,  and 
she  must  be  a  constructive  total  loss  to  be  a  total 
loss  under  the  policy. 

Bigham,  Q.C.  in  reply.  Gur.  adv.  mdt. 

Dee.  9. — Mathew,  J.  read 'the  following  judg- 
ment : — This  was  an  action  to  recover  a  total  loss 
upon  a  time  policy  of  marine  insurance  on  the 
ship  Bawnmore,  valued  at  20,0002.,  against  loss  or 
damage  by  fire  or  explosion  only.  The  vessel  by 
perils  of  the  seas  was  driven  ashore  on  the  coast 
of  Oi-egon,  and,  while  stranded,  was  totally 
destroyed  by  fire.  The  defendants  denied  their 
liability  on  the  ground  that  at  the  time  of  the  fire 
the  ihya  was  already  a  constructive  total  loss. 
The  plamtiffs,  on  the  other  hand,  contended  that, 
even  if  there  had  been  a  constructive  total  loss  of 
the  vessel  by  reason  of  the  stranding  (nhich  was 
not  admitted),  the  assured  as  matter  of  law  were 
entitled  to  recover.  An  order  was  made  in 
chambers  that  the  question  should  be  argued  as  a 
preliminary  point  of  law,  on  the  assumption  that 
the  vessel,  whei^  stranded,  was  still  a  ship  capable 
of  being  floated  and  repaired,  though  at  an 
expense  exceeding  her  repaii-ed  value.  Upon  the 
argument  it  was  agreed  that  the  case  must  be 
dealt  with  as  if  the  owners  were  their  own  under- 
writers against  the  perils  of  the  seas  which  caused 
the  stranding.  For  the  plaintiffs,  reliance  was 
placed  upon  the  decisions  in  Barker  v.  Janson 
(17  L.  T.  Kep.  473;  L.  Eep.  3  C.  P.  303)  and 
LidgeH  v.  Seeretan  (24  L.  T.  Bep.  942 ;  L.  Bep. 


6  0.  P.  616).  The  ship,  it  was  said,  though 
seriously  damaged  by  the  stranding,  was  still 
capable  of  being  repaired  as  a  ship ;  and  the 
valuation  in  the  policy  was  therefore  binding, 
notwithstanding  the  depreciation  in  her  value  due 
to  her  having  been  driven  ashore.  For  the  defen- 
dants it  was  argued  that  if  the  fire  had  occurred 
first  and  the  damage  had  not  been  repaired,  the 
underwriters  would  not  have  been  liable ;  and  that 
no  doubt  would  be  so  because  the  assured  would 
not  have  sustained  any  loss  by  the  fire.  The  result, 
it  was  said,  ought  to  have  been  the  same  in  this 
case.  The  constructive  total  loss  made  a  subse- 
quent loss  legally  impossible;  there  was,  it  was 
said,  a  merger ;  and  the  assured  must  be  treated 
as  if  they  had  been  already  indemnified,  and  had 
reoeived  the  value  of  their  ship;  and  therefore 
that  it  was  not  right  that  they  should  be  per- 
mitted to  recover  twice  over  for  what  was  one  loss. 
But  if  the  owners  are  to  be  regarded  as  insurers  in 
respect  of  the  stranding,  the  doctrine  of  satiafa43- 
tion  would  prevent  any  such  result.  I  am  of  opinion 
that  the  plaintiffs  are  entitled  to  my  judgment. 
The  loss  by  stranding  would  only  become  total  if 
the  assui'ed  gave  timely  notice  of  abandonment. 
If  none  were  given,  the  loss  would  be  a  particular 
average  only,  and  it  would  seem  clear  that  a 
partifQ  loss,  however  serious,  would  not  impair 
the  right  of  the  assured  to  recover  for  a  subsequent 
total  loss  upon  the  basis  of  the  valuation. 
Whether  the  subject-matter  of  the  insurance  be 
ship  or  goods,  the  valuation  is  the  amount  fixed 
by  agreement  by  which,  in  case  of  loss,  the 
indemnity  is  to  be  calculated.  When  goods  are 
insured,  the  valuation  may  be  low  when  the  policy 
attaches,  but  the  value  to  the  owner  may  be 
enhanced  when  the  goods  have  nearly  reached 
their  destination  by  the  expenses  of  transit, 
&c.,  nevertheless,  the  valuation  is  binding.  And 
again,  if  the  valuation  be  high,  though  the  goods 
at  the  time  of  loss  may  be  depreciated  in  value 
from  fall  of  prices,  or  the  unusual  length  of  the 
voyage,  or  other  causes  for  which  the  underwriter 
is  not  liable,  the  valuation  cannot  be  opened. 
Neither  appreciation  nor  depreciation,  where  there 
is  no  fraud,  will  affect  the  underwriter's  liability. 
In  the  case  of  a  ship,  in  the  same  wav,  the  vessel 
may,  for  many  causes,  be  worth  much  less  at  the 
time  of  loss  than  the  agreed  value,  but  the 
valuation  determines  the  amount  of  the  indemnity. 
This  has  clearly  been  the  law  since  the  case  of 
Shaioe  V.  FeUon  (2  Eaat,  109).  I  am  unable  to 
distinguish  such  a  loss  as  the  present  from  any 
other  in  which,  while  the  subject-matter  of  the 
insurance  still  existe,  and  there  is  no  ground  for 
suggesting  fraud  or  wagering,  the  diminution  in 
value  is  relied  upon  to  exonerate  the  underwriter 
fi-om  the  whole  or  from  part  of  his  liability.  It 
is  impossible,  as  Lord  Kenyon  said  in  Shaiee  v. 
Felttm  {ubi  sup.),  to  draw  the  line  between  a 
greater  or  less  diminution  of  value.  1  give 
judgment  for  the  plaintiffs  with  costs. 

Judgment  for  plaintiffs. 

Solicitors  for  the  plaintiffs,  Lowless  and  Co. 

Solicitors  for  the  defendants,  Waltons,  Johnson 
Bubb,  and  Whatton. 
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Dee.  9  and  12, 1895. 

(Before  Mathew,  J.) 

Both  and  Co.  v.  Tatsbn,  Townsbnd,  and  Co. 

AND  GSANT  AND  CO.  (a) 

Contrcust — Measure  of  damages — Sale  of  goods  to 
be  delivered  at  future  time — Bepuddation  by 
buyer — Aceepianee  of  repudiation  by  bringing 
action — Subsequent  re-scUe  by  seller. 

By  a  contract,  made  on  the  2^th  May  1895,  the 
defendants  pv/rehased  from  the  plaintifs  a  cargo 
of  matze,  to  be  shipped  from  a  port  in  the 
Argentine  Bepublic  about  the  ISth  July.  The 
market  was  then  falling,  and  on  the  28th  May 
the  buyers  repudiated  the  contract,  and  on  the 
24tA'  Jidy  the  plaintiffs  brought  this  action  for 
damages  for  non-acceptance  of  the  goods.  The 
prices  at  that  time  were  falling  continuously, 
and  there  was  no  prospect  of  their  recovery.  If 
the  plaintiffs  had  re-sold  about  the  24</i  July, 
when  they  brought  this  action,  the  loss  on  the 
contract  price  of  the  cargo  would  have  been  1557Z., 
but  they  did  not  re-sell  until  the  vessel  and  cargo 
arrived  at  her  port  of  caU  on  the  &th  Sept.,  when 
the  loss  wa*  3&)7l. 

Held,  that  the  measure  of  damages  was  the  sum,  of 
1557J.,  beirtg  the  difference  between  the  contract 
price  and  the  market  price  on  the  Hth  July, 
when  the  plaintiffs  accepted  the  defendants' 
repudiation  by  bringing  mis  action,  as,  having 
regard  to  the  falling  prices,  the  plaintiffs  ought 
to  have  re-sold  at  that  tim^,  and  ought  not  to 
have  waited  until  the  arrival  of  the  cargo  on  the 
5th  Sept. 

CouHBSCiAii  CAUSE  tried  by  Mathew,  J. 

The  action  was  brought  bj  Messrs.  Louis  Both 
and  Co.  Limited,  of  London,  against  the  defen- 
dants. Grant  and  Grakame,  of  Aberdeen,  for 
damages  for  breach  of  contract  for  non-acceptance 
of  a  cargo  of  maize,  and  against  the  defendants, 
Taysen,  Townsend,  and  Co.,  of  London,  for 
breach  of  contract,  or  breach  of  warranty  to 
make  a  contract. 

On  the  24th  May  1893  the  defendants  Taysen 
ajid  Co.,  purporting  to  act  for  and  on  account  of 
the  defendants  Grant  and  Co.,  signed  a  contract 
note  for  the  sale  to  Giunt  and  Co.,  of  a  cargo 
of  maize,  consisting  of  about  2800  tons,  at  the 
price  of  21«.  lO^d.  per  quarter  of  4801b.,  to 
Be  shipped  for  uie  plaintiffs  per  the  steamer 
Saverstoe,  expected  to  load  about  the  15th  July, 
from  a  port  or  ports  in  the  Argentine  Republic 
and  (or)  Uruguay,  to  any  safe  port  in  the  United 
Kingdom,  or  on  the  Continent  between  Bordeaux 
and  Hamburg,  both  included. 

The  ship  was  chartered  by  the  plaintiffs,  the 
cargo  of  maize  was  loaded,  and  uie  ship  and 
cargo  were  expected  to  arrive  on  or  about  the 
6th  Sept.  at  her  port  of  call  (St.  Vincent). 

The  contract  note  having  been  signed  on  the 
24th  May,  the  buyers,  the  defendants,  Grant  and 
Co.,  on  the  28th  May,  sent  to  the  plaintiffs  a  tele- 
gram repudiating  the  contract,  on  the  ground 
that  Taysen  and  Co.  had  no  authority  to  make  it 
on  their  behalf.  The  market  price  was  then 
falling,  and  the  buyers  adhered  to  their  position 
and  refused  to  accept  delivery  of  the  maize,  and 
after  some  correspondence  and  an  unsuccessful 
attempt  to  induce  the  buyers  to  go  to  arbitration, 

(a)  Beported  by  W.  W.  OKa,  Eaq.,  Barrister^t-Law. 


the  plaintiffs,  on  the  24th  Jnly,  brought  this 
action. 

Upon  the  trial  of  the  action  the  learned  judge 
found  that  Taysen  and  Co.  had  authority  to  sign 
the  conti-act  on  behaK  of  Grant  and  Co.,  and  that 
Grant  and  Co.  were  therefore  liable  upon  the 
contract.  The  question  as  to  the  amount  of  the 
damages  was  postponed,  and  that  was  the  sole 
question  now  argued. 

By  the  contract  note  payment  was  to  be  by 
cash  in  London  in  exchange  for  shipping  docu- 
ments on  or  before  arrival  of  the  vessel  at  port  ot 
discharge,  which  was  Plymouth,  but  in  no  case 
later  than  fourteen  days  after  receipt  of  invoice, 
less  a  certain  discount ;  and  clause  6  of  ttie  con- 
ditions and  rules  indorsed  on  the  note  provided 
that 

In  dafaulli  of  falfihnent  of  contraot,  either  party,  at 
his  discretion,  shall,  aiter  ^ving-  notioe  in  writing,  have 
the  right  of  re-sale  or  re-purohaae,  as  the  case  may  be, 
and  the  defaulter  shall  make  good  the  loss,  if  aoy,  bj 
snoh  re-pnrofaase,  or  re-sale  on  demand. 

If  the  cargo  had  been  re-sold  by  the  plaintifb 
about  the  2Jfth  or  30th  May,  the  date  of  the  repu- 
diation by  the  buyers,  the  loss  would  have  been 
la.  a  quarter,  or  upon  the  whole  cargo  about  6S0I., 
including  brokerage.  If  the  cargo  had  been 
re-sold  about  the  24th  July,  the  d&te  when  the 
plaintiffs  brought  this  action,  the  loss  upon  the 
contract  price  would  have  been  about  15572. 

The  prices  were  then  still  falling  and  were  likely 
to  tall,  but  the  plaintiffs  did  not  sell  until  the 
5th  Sept.,  when  the  cargo  arrived  at  port  of  calL 
They  then  re- sold  the  cargo  at  I6s.  per  quarter, 
the  best  price  obtainable,  and  the  loss  on  the 
contract  price  was  38072. 58.  8d.,  and  the  plaintiffs 
said  they  were  entitled  to  recover  this  sum  as 
damages. 

Bigham,  Q.C.  and  H.  F.  Boyd  for  the  plaintiffa. 
— The  5th  Sept.  was  the  time  when  the  ship  was 
expected  to  ai-rive  at  her  port  of  call,  and  when 
in  fact  she  did  arrive;  and  we  submit  that  the 
damages  are  to  be  estimated  in  reference  to  this 
date,  and  that  the  true  measure  of  damages  is 
the  difference  between  the  contract  price  and  the 
market  price  on  the  5th  Sept.  when  the  goods 
were  actually  resold.  This  difference  is  %07{., 
and  it  is  the  measure  of  damages  applicable  to 
this  case: 

.  Frost  V.  Knight,  26  L.  T.  Bep.  77 ;  L.  Bep.  7  Ex. 

Ill; 
Broum  v.  MulUr,  27  L.  T.  Bep.  272 ;  L.  B^.  7  £z. 

319; 
Boper  V.  Johnson,  28  L.  T.  Bep.  296 ;  L.  Bep.  8 

C.  P.  167. 

In  Boper  v.  Johnson  {ubi  sup.),  Keating,  J.  says, 
(28  L.  T.  Rep.  at  p.  300),  that  "  the  period  of  time 
at  which  the  difference  in  prices  is  to  be  taken 
would  be  the  period  at  which  the  contract  would 
have  been  performed  if  it  had  been  performed ; " 
and  Brett,  J.  says  (at  p.  301)  that  the  true 
measure  of  damages  is  "  the  difference  between 
the  contract  and  the  market  price  on  the  day 
the  defendant  ought  to  have  performed  the 
contract  by  delivery ;  "  and  he  goes  on  to  say : 
"  Although  you  may  treat  the  refusal  before 
the  day  of  performing  the  contract  as  the 
day  of  the  breach,  yet  it  is  not  the  day  of 
the  non-performance  of  the  contract."  The 
judgment  of  Cockbum,  C.J.  in  Frost  v.  Knight 
[ubi  sup.)  is  to  the  same  effect     These  authorities 
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clearlj-  show  that  the  breach  or  repudiatioa  of  a 
contract  is  one  thing,  bnt  that  the  time  at  which 
the  damages  are  to  be  estimated  may  be  wholly 
different.  A  repudiation  of  a  contract  may  be 
accepted,  and  therebj  a  cause  of  action  may  be 
oieated ;  but  it  does  not  follow  that  the  damages 
are  to  be  estimated  from  that  time.  The  measure 
of  damages  remains  the  same,  although  the  cause 
of  action  is  expedited,  and  that  measure  is  esti- 
mated on  the  basis  of  the  market  price  at  the  time 
when  the  contract  ought  to  have  oeen  performed. 

Tindal  Atkingon  for  the  defendants  Grant  and 
Co. — On  the  30th  May  there  was  an  election 
an  the  part  of  the  buyers  to  rescind  the  con- 
tract, and  they  had  then  repudiated  the  con- 
tract. The  date  of  repudiation  is  to  be  taken  as 
the  date  at  which  the  damages  are  to  be  fixed ; 
and  the  damages  are  the  difference  between  the 
contract  price  and  the  market  price  at  the  date  of 
repudiation.  There  is  a  distinct  authority  for 
this  proposition  in  the  case  of  Warin  v.  Forretter 
(4  Bettie,  4th  series,  p.  190,  a  decision  of  the 
Court  of  Session  in  Scotland  in  the  year  1876, 
which  was  aflSrmed  by  the  House  of  Lords  in 
June  1877  (lb.,  p.  75).  [Mathew,  J.— Was  there 
any  evidence  there  of  acceptance  of  repudiation  ?] 
The  report  seems  to  omit  that  item  of  fact. 
The  measure  of  damages,  therefore,  is  the  loss  on 
the  30th  May,  the  date  of  the  repudiation,  and 
that  loss  was  the  sum  of  about  6807.,  and  that  is 
what  we  say  the  plaintiffs  are  entitled  to,  and  no 
more.  But,  secondly,  even  if  that  is  not  the  date 
at  which  the  damages  are  to  be  estimated,  at  all  I 
events  as  soon  as  one  party  accepts  repudiation 
there  is  a  breach.  One  party  cannot  by  his  re- 
pudiation compel  the  other  party  to  put  an  end 
to  the  contract,  but  when  one  party  accepts  the 
repudiation  by  the  other  there  is  a  breach,  and 
the  damages  are  to  be  assessed  with  reference  to 
the  date  of  that  breach ;  that  is,  with  reference  to 
the  date  of  the  acceptance  of  repudiation.  So 
that,  even  if  the  date  of  the  repudiation  in  May 
is  not  to  be  taken,  at  any  rate,  on  the  date  of  the 
writ,  that  is,  on  the  24th  July,  there  was  a  distinct 
acceptance  by  the  plaintiffs  of  our  repudiation. 
The  loss  at  that  date,  that  is,  the  difference 
between  the  contract  price  and  the  estimated 
market  price,  was  1557(..  and  we  submit  that,  at 
the  very  outside,  the  plaintiffs  are  not  entitled  to 
recover  more  than  this  sum.  The  markets  were 
then  falling  and  were  likely  to  fall,  and  the  plain- 
tiffs, to  avoid  further  loss,  ought  to  have  sold  at 
that  time.  As  they  did  not  do  so  the  defendants 
ought  not  to  have  to  bear  the  increased  loss  caused 
by  not  re-selling  until  the  6th  Sept.  He  referred 
to 

Phillpotts  V.  Evaru,  5  M.  &  W.  475 ; 

Hoehgt«r  v.  De  La  Tour,  2  E.  &  B.  678. 

H.  F.  Boyd  in  reply.— Sect.  60  of  the  Sale  of 
Goods  Act  1893  (56  &  57  Vict.  c.  71),  deals  with 
the  question  of  damages  for  non-acceptance  of 
goods,  and  it  says  (snb-sect.  3),  tiiat  the  damages 
are  the  difference  between  the  contract  and 
market  price  at  the  time  "  when  the  goods  ought 
to  have  been  accepted,  or  if  no  time  was  fixed  for 
acceptance,  then  at  the  time  of  the  refusal  to 
Mcept."  In  either  case'  that  date  here  would  be 
the  5th  Sept.  That  provision  was  evidently  in- 
•ert^d  to  meet  the  case  of 

Phillpotts  V.  Evans  (ubi  tup.). 

The  plaintiffs  are  entitled  to  the  fall  amount  of 


damage  sustained  by  the  breach  of  the  contract, 
and  that  is  the  sum  of  38072. :  per  James,  L.J.  in 
the 

Dunkiric  Hall  CMiery  Company  v.  Lever,  39  L.  T. 
Bep.  at  p.  241 ;  9  Ch.  Div.  at  p.  25. 

Apart  from  the  authorities  we  are  also  entitled 
to  the  damages  claimed  under  clause  6  of  the 
conditions  on  the  contract  note.  He  also  referred 
to 

Madean  v.  Dunn,  4  Bing.  722 ; 

Ex  parte  Btapleton,  40  L.  T.  Bep.  14 ;  10  Ch.  Div.  586 ; 

Mayne  on  Damagea,  Sth  edit.,  p.  173. 

Cvr.  adv.  vuU. 
Dec.  12. — Mathbw,  J.  read  the  following  judg- 
ment : — In  this  case  it  was  agreed  at  the  trial  that 
the  amount  of  the  damages  should  be  postponed 
in  the  expectation  that  the  parties  womd  be  able 
to  agree.  No  arrangement  was  made,  and  the 
case  comes  before  me  again  to  fix  the  amount.  It 
had  been  directed  that  the  defendants  Grant  and 
Grahame,  were  bound  by  the  contract  note,  dated 
the  24th  May  1895,  signed  on  their  behalf  by  the 
defendants  Taysen  and  Go.  The  contract  had 
been  repudiated  by  the  buyers  on  the  ground  that 
Taysen  and  Co.  had  no  authority  to  make  the 
contract,  and  the  action  was  brought  in  the  alter- 
native against  the  buyers  upon  the  contract,  and 
aeainst  Taysen  and  Co.  for  breach  of  the  warranty 
of  authority.  It  appeared  that  from  the  time 
when  the  contract  was  made  the  market  began  to 
fall,  and  the  buyers  on  the  28th  May  sent  by  . 
telegram  an  ultimatum  that  unless  the  contract 
was  altered  as  they  desired,  they  would  not  accept 
delivery.  To  this  position  they  adhered,  notwith- 
standing an  offer  from  the  sellers  to  modify  the 
contract  as  the  buyers  snggested.  After  an 
unsuccessful  attempt  to  induce  the  boyers  to  eo 
to  arbitration,  the  plaintiffs,  on  the  24th  Jmy 
1895,  brought  this  action.  Prices  had  about  that 
time  fallen,  and  if  the  cargo  had  then  been  sold 
the  loss  would  have  been,  according  to  the  figures 
furnished  to  me,  1657Z.  There  would  seem  to  be 
no  doubt  that  as  the  market  was  still  giving  way, 
and  no  reason  to  expect  that  prices  would  recover, 
it  would  have  been  prudent  nom  a  business  point 
of  view  to  have  taken  immediate  steps  to  realise, 
and  so  avoid  the  risk  of  further  loss.  But  the 
plaintiffs  claimed  to  do  nothing  until  the  Sth 
Sept.,  the  time  about  which  the  ship  and  cargo 
were  expected  to  arrive,  and  by  that  time  the 
difference  between  the  contract  and  market  prices 
amounted  to  38072.  3«.  Sd.,  a  sam  for  whicn  the 
plaintiffs  claimed  to  be  entitled  to  judgment.  In 
support  of  the  plaintiff's  contention  reliance  was 
placed  on  the  judgment  in  Brown  v.  MuUer  (ubi 
lup.),  and  upon  passages  in  the  judgment  of 
EeUy,  C.B.,  in  which  it  was  stated  that  under 
similar  circumstances  a  seller  was  entitled  to 
recover  damages  calculated  with  reference  to  the 
market  price  at  the  time  when  the  contract  ought 
to  have  been  performed.  But  the  authorities 
seem  to  me  to  establish  clearly  that  where,  in  a 
case  like  the  present,  a  seller  treats  a  repudiation 
as  a  wrongful  ending  of  the  contract  and  brings 
an  action,  he  will  be  entitled  to  such  damages, 
subject  to  abatement  in  respect  of  circumstances 
which  may  have  afforded  him  the  means  of 
mitigating  the  loss.  He  is  not  at  liberty  to 
permit  the  loss  to  be  aggravated  to  the  last 
farthing  by  the  neglect  of  means  which  ought  to 
be  adopted  by  a  prudent  man,  whereby  the  loss 
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may  be  diminiBhed :  {Frost  v.  Knight,  26  L.  T. 
Rep.  at  p.  79 ;  Boper  v.  JokTUon   (ubt  buv.)     It  is 
a  question  of    fact  in  each  case  wbetner  such 
reasonable  steps  have  been  taken  when  the  buyer 
or  seller,  as  the  case  may  be,  has  clear  notice  that 
the  contract  will  be  repudiated,  and  acta  upon 
that  notice  by  commencini;  an  action :  ( Wilson  v. 
Hicks,  26  L.  J.  242,  Ex.)     In  this  case  several 
excuses    were    offered   for   what    seemed  to   be 
unbusinesa  like  conduct  on  the  part  of  the  plain- 
tiffs.   In  the  first  place  it  was  said  that  if  a  sale 
had  taken  place  sooner,  the  buyers  might  object 
that  the  sellers  ought  to  have  waited.    But  that 
excuse  is  answered  by  the  terms  of  clause  6  of 
the  conditions  and  rules  indorsed  on  the  contract 
note.    Then  it  was  said  that  instructions  had  been 
given   to   the    plaintiffs'    market    clerk    to    sell 
early  in  August,  but  that  what  he  considered  a 
sufficient  price  could  not  be  obtained.    I  cannot 
accept  that  explanation.    The  cargo  would  have 
been  sold  then  at  a  loss  much  less  than  that 
ultimately  sustained.    Then  the  further  excuse 
was  offered  that  it  had  been  decided  by  mercan- 
tile arbitrators  in  the  city  that  the  proper  time 
to  sell  under  claase  6  was  when  the  vessel  had 
reached  her  port  of  call,  and  that  out  of  this 
'  decision  there  had  grown  a  practice  not  to  realise 
at  any  earlier  date.    It  is  possible  that  there  may 
have  been  such  a  decision,  but  neither  the  view  of 
the  arbitrators  nor  the  practice,  if  any,  which  is 
said  to  have  sprang  from  it,  would  in  my  judg- 
ment be  reasonable.     This  excuse  was  somewhat 
inconsistent  with  the  evidence  that  instructions 
had  been  given  to  sell  on  the  15th  Aug.    With 
reference  to  the  case  of  Brown  v.  MuMer  (uW  «up.), 
there  was  no  evidence  that  the  plaintiff  could 
have  made  a  similar  contract  elsewhere,  and  it 
was  not   suggested  that  the  loss  had  been  in- 
creased by  the  acts  of  the  plaintiff.     Even  in 
that  case  the  principle  relied  upon  by  the  defen- 
dants was  recognised,,  for  the  plaintiff   was  not 
permitted  to  add  to  the  damages  by  reference  to 
the  market   prices  on  the   last  day  at  which  a 
delivery  under   the  contract   might  have   been 
made.    I  take  into  account  in  this  case,  in  the 
words  of   the   Lord  Chief   Justice,  in  Frost  v. 
Knight  {ubi  sup.),  what  the  plaintiffs  ought  in 
reason  to  have  done  whereby  uie  loss  would  have 
been  diminished,  and  I  hold  that  the  sale  should 
have  taken  place  about  the  time  when  the  writ 
was  issued.     I  give  judgment  for  the  plaintiffs 

""^  ■    Judgment  for  the  plaintiffs  for  1557Z. 

Solicitors  for  the  plaintiffs,  Stibbard,  CHbson, 
and  Co. 

Solicitors  for  the  defendants,  Murray,  Hutchins, 
Stirling,  and  Murray. 


Bee.  18  and  21, 1895. 

(Before  Mathbw,  J.) 

Babbaclouoh  and  othebs  V,  Bbown  and 

OTHBBS.  (a) 

Shipping — Wreck — Obstruction  in  tidal  river — 
Removal  of  wreck — Liability  for  expenses  of 
removal — Oicner — Sarbours,  Docks,  and  Piers 
Glauses  Act  1847  (10  &  11  Viet.  e.  27),  «.  56— 
Aire  and  Calder  Navigation  Act  1889  (52  &  53 
Vict.  c.  xtexii.),  s.  47. 

(a)  Beported  by  W.  W.  Oeb,  Esq.,  B«riiter-at-Law. 


By  sect.  47  of  the  Aire  and  Calder  Navigation  Act 
1889,  if  any  vessel  shaM  be  sunk  in  any  part  of 
the  navigation  of  the  undertakers,  and  the  owner 
shall  not  forthwith  remov0  the  same,  the  under- 
takers may  remove,  and  may  detain  and  sell  the 
same  in  payment  of  their  expenses,  and  they 
shall  pay  the  overplus,  if  any,  to  the  owner; 
and  by  sect.  56  of  the  Harbours,  Docks,  and 
Piers  Clauses  Act  1847  "  the  harbour-master 
may  remove  any  wreck  or  other  obstruction  in 
the  harbour,  and  the  expenses  of  removing  any 
such  wreck  shaU  be  repaid  by  the  owner  of  the 
same." 

Held,  that,  under  both  sections,  the  word  "owner" 
means  the  person  who  tbas  the  owner  of  the  vessel 
at  the  time  when  the  expenses  of  removal  were 
incurred,  and  ru>t  the  person  who  was  the  ovmer 
when  the  vessel  sank,  and  consequently  that, 
where  the  owner  of  a  vessel,  which  had  sunk  in 
a  tidal  river,  had  completely  abandoned  all 
ownership  in  the  vessel  before  the  expenses  of 
removal  were  incurred,  he  was  not  liable  for  suck 
expenses. 

COMMBBCiAi.  CAUSE,  tried  by  Mathew,  J. 

The  facts,  as  stated  in  the  written  judgment  of 
the  learned  judge,  were  these : 

The  action  was  brought  by  the  undertakers  of 
the  navigation  of  the  rivers  Aire  and  Calder  to 
recover  a  sum  of  3278Z.  8«.  lid.,  the  costs  of 
removing  by  explosiona  the  steamship  /.  M. 
Lennard,  which  had  sunk  in  the  river  Onae, 
within  the  navigation  and  jurisdiction  of  the 
plaintiffs. 

The  plaintiffs'  powers  were  conferred  by  a  local 
Act  of  1884,  which  incorporated  the  Harbours, 
Docks,  and  Piers  Claunes  Act  1847  and  a  local 
Act  of  1889,  by  which  the  plaintiffs'  jurisdiciion 
and  anthority  were  enlarged. 

On  the  night  of  the  20th  Aug.  1894  the  /.  M. 
Lennard,  of  which  the  defendants  were  the  regis- 
tered owners,  whilst  on  a  voyage  from  Gkrale  to 
Jersey  with  a  cargo  of  coal,  capsized  and  sank  in 
the  river  Ouse. 

The  vessel  was  fully  insured,  and  notice  was 
given  to  the  underwriters,  who  endeavoured  un- 
successfully to  raise  the  vessel.  On  the  30th 
Aug.  the  defendants  gave  notice  of  abandonment 
to  the  underwriters,  and  on  the  Ist  Sept  .the  under- 
writers gave  notice  to  the  plaintiffs  that  they 
considered  the  salvage  impracticable,  and  on  the 
5th  Sept.  the  plaintiffs  telegraphed  to  the  defen- 
dants that  the  underwriters  had  abandoned  the 
vessel.  On  the  same  day  the  underwriters  settled 
with  the  plaintiffs  for  a  total  loss. 

On  the  8th  Sept.  the  plaintiffs  forwarded  to  the 
defendants  a  copy  of  g.  contract  which  they  had 
made  on  the  6th  Sept.  ynth  Mr.  Thomas  N.  Armit 
for  raising  the  vessel.  Se  failed  to  float  the  ship, 
and  the  amount  expended  in  the  attempt  was 
2778L  8«.  8d.  ' 

The  plaintiffs  then  resolved  to  destroy  the 
wi-eck  by  explosives,  and  spent  for  that  purpose 
5002.  Os.  3d.  imder  aJi  agreement  dated  the  27th 
Oct.  1894.  / 

These  are  the  syums  which  the  plaintiffs  in  this 
action  seek  to  recover  from  the  defendants. 

Sect.  47  of  fbfk  Aire  and  Calder  Navigation  Act 
1889  (52  &  53  J^ct.  c.  ixxii.)  provides : 

If  any  boat,  tkaige,  or  veasel  shall  be  sank  in  any  put 
of  the  navigatio  n,  outs,  canals,  docks,  basins,  or  looks  of 
the  midertakeis,\or  in  the  river  Onse,  within  the  limitB 
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of  improTement  defined  by  the  Act  of  1884,  and  the 
owner  or  person  in  charge  of  snoh  boat,  barge,  or  Teasel 
shall  not  forthwith  weigh,  draw  np,  or  remove  the  same, 
it  shall  be  lawfnl  for  the  undertakers,  by  their  agents  or 
aerTants,  to  weigh,  draw  np,  or  remove  snoh  boat,  barge. 
<nr  Teasel,  and  to  detain  and  keep  the  same,  with  her 
taokle  and  loading  until  payment  be  made  of  all  the 
expenses  relating  thereto,  or  to  sell  snoh  boat,  barge,  or 
vessel,  and  the  tackle  and  loading  thereof,  or  a  snffioient 
part  thereof,  and  thereont  to  pay  snoh  expenses  and  the 
expenaes  of  the  sale,  returning  to  the  owner  of  snoh 
vessel  the  overplus,  if  any,  on  demand,  or  the  under- 
takers m'By,;if  they  think  fit,  recover  such  expenses  from 
the  owner  of  snoh  boat  barge,  or  vessel,  in  a  court  of 
CRiBunary  jarisdiction. 

Sect.  56  of  the  Harbours,  Docks,  and  Piers 
Clanses  Act  1847  (10  &  11  Vict.  c.  27)  provides : 

The  harbonr-master  may  remove  any  wreck  or  other 
obstmction  in  the  harbour,  dock,  or  pier,  or  the 
approaohea  to  the  same  .  .  .  and  the  expense  of 
removing  any  such  wreck,  obstruction,  or  floating 
timber,  shall  be  repaid  by  the  owner  of  the  same,  &o. 

Sir  Waiter  PhiRimore  and  Montague  Lush  for 
the  plaintiffs. 

Joseph  Walton,  Q.G.  and  A.  Lennard  for  the 
defendants.  ^^^  ^  ^„^^ 

Dee.  21. — ^Mathew,  J.  read  the  following  judg- 
ment : — [After  stating  the  facts  his  Lordship  pro- 
ceeded :]  The  plaintiffs  in  support  of  their  claim 
malnlj  relied  on  sect.  47  of  the  Act  of  1889. 
They  further  contended  that  apart  from  this 
enactment  they  were  entitled  to  be  indemnified 
for  the  coats  reasonably  incurred  for  removing 
the  wreck  from  a  tidal  river,  the  navigation  <u 
which  had  been  ai-tificially  improved  under  their 
statutory  powers.  It  was  also  contended  that  the 
defendants  were  owners  in  point  of  fact,  and  were 
asserting  their  rights  as  owners  down  to  the  time 
when  the  wreck  was  finally  removed.  With  respect 
to  the  first  contention  it  was  not  disputed  that,  if 
the  plaintiffs'  right  to  recover  depended  upon 
sect.  56  of  the  Harbours,  Docks,  and  Piers  Clauses 
Act  1847,  the  case  of  The  Crystal  (71  L.  T.  Rep. 
346 ;  (1894)  A.  C.  608)  was  conclusive  in  the  de- 
fendants' favour.  But  the  plaintiffs  insisted  that 
'sect.  47  of  the  local  Act  of  1889  conferred  upon 
them  the  right  to  remove  the  wreck  at  the  expense 
of  the  defendants.  It  was  said  that  the  word 
"owner"  in  that  section  was  specially  inter- 
preted to  be  the  owner  of  the  vessel  when  she 
sank,  whose  duty  it  was  "forthwith"  to  raise 
and  remove  it,  and  that  the  owner  from  whom  the 
expenses  could  be  recovered  was  that  same  person. 
For  the  defendants  it  was  argued  that  there  was 
no  indication  of  an  intention  that  the  word 
"  owner  "  should  receive  a  different  interpretation 
in  sect.  47  of  the  local  Act  from  that  which  it  had 
been  decided  to  bear  in  sect.  56  of  the  incorporated 
Act.  It  was  said  that  the  two  sections  should 
be  read  together,  and  were  consistent  with 
each  other,  though  sect.  47  gave  further  powers 
of  charging  not  merely  the  vessel,  but  her  loading 
with  the  expenses  of  removal.  But  the  word 
"  owner "  imder  such  section  meant  the  person 
who  was  owner  at  the  time  when  the  expenses 
were  incurred.  I  am  of  opinion  that  the  con- 
struction contended  for  by  the  defendants  is  the 
correct  one,  and  that  upon  this  section,  as  well  as 
upon  sect.  56  of  the  incorporated  Act,  the  time 
when  the  expenses  were  incurred,  and  not  the  time 
when  the  vessel  sank,  is  the  period  at  which  the  1 


ownership  is  to  be  ascertained.  The  plaintiffs 
contended  that  the  defendants  had  not  sufficiently 
disclaimed  all  ownership  in  the  vessel  before  the 
expenses  were  incurred.  But  upon  the  corres- 
pondence I  am  of  opinion  that  the  defendants 
had  fuUj  and  completely  disclaimed  aU  further 
ownership  in  the  vessel,  and  had  abandoned  her 
sine  animo  recuperandi,  and  were  understood  to 
have  done  so  by  the  plaintiffs.  Upon  the  ques- 
tion whether  the  defendants  were  owners  in  fact 
there  was  no  good  ground,  it  seems  to  me,  for 
suggesting  that  the  defendants  had  reserved  any 
ri^t  to  the  proceeds  of  the  wreck,  or  had  done 
anything  to  lead  the  plaintiffs  to  believe  that  they 
made  any  such  claim.  The  fact  that  the  registry 
had  not  been  closed  before  the  end  of  Octobw 
might  afford  some  evidence  under  different  cir- 
cumstances that  the  defendants  were  still  owners; 
but  this  prima  facte  case  was  displaced  altogether 
by  proving,  as  was  done  in  this  case,  what  the 
facts  really  were :  (see  Baumvoll  Manufaetur  v. 
Fumess,  68  L.  T.  Rep.  at  p.  5 ;  (1893)  A.  C.  at  p. 
20.)  No  authority  was  referred  to  in  support  of  a 
proposition  advanced  on  the  part  of  the  plaintiffs 
that  there  was  no  right  to  abandon  a  wreck  when 
the  vessel  had  sunk  in  tidal  waters,  the  navigation 
of  which  had  been  improved  by  artificial  means. 
The  means  adopted  by  the  plaintiffs  in  the  river 
Ouse  consisted  of  the  construction  and  mainten- 
ance of  embankments  on  each  side  of  the  river,  in 
lieu  of  the  old  mud  banks.  The  argument  is 
answered  by  reference  to  the  Harbours.  Docks,  and 
Piers  Clauses  Act  1847,  and  by  the  Removal  of 
Wrecks  Act  1877,  sect.  4,  which  deals  vrith  vessels 
sunk  or  abandoned  in  any  harbour  or  tidal  water 
under  the  jurisdiction  of  a  harbour  or  conservancy 
authority,  or  in  or  near  any  approach  thereto.  I 
therefore  give  judgment  for  the  defendants. 

Judgment  for  defendants. 

Solicitors  for  the  plaintiffs,  Pritchard  and  Sons, 
for  A.  M.  Jackson,  Hull. 

Solicitors  for  the  defendants,  W.  A.  Crump  and 
Bon. 


PROBATE,  DIVOROB,   AND  ADMIRALTT 
DIVISION. 
PBOBATE   BUSINESS. 
Monday,  Nov.  11, 1895. 
(Before  Basnbs,  J.) 
In  the  Groods  of  Tbecb  (deceased),  (a) 
Administration — Intestacy — Application  by  guar- 
dians of  the  poor — Informal  notices  to  next  of 
kin — Citation  dispensed  toith. 
Verbal  notices  to  next  of  kin  allowed  to  be  proved, 
and  accepted  by  the  court,  in  place  of  eitations, 
to  save  expense  in  a  very  smalt  estate. 
Hbnkt  Teecb,  late  of  4,  Portland-street,  Altotte, 
in  the  countr  of  York,  miner  deceased,  died  on 
the  2nd  April  1893,  intestate,  leaving  his  lawful 
widow  Hannah  Teece,  his  father,  since   deceased, 
and  brothers  and  sisters,  but  no  mother  or  chil- 
dren him  svu-viving. 

Prior  to  the  death  of  the  said  HeniyTeeoe, 
namely,  on  the  6th  Feb.  1893,  the  said  Hannah 
Teece  became  chargeable  to  the  guardians  of  the 
Wakefield  Union,  on  her  removal  to  the  Pauper 
Lunatic  Asylum  at  Stanley,  near  Wakefield. 
The  said  Henry  Teece  was  liable  to  the  said 

(a)  Beported  by  H.  Ddklbt-Okaubbook,  Esq.,  BarflstaMit-Law 
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(j^nardians  for  his  said  wife's  maintenance  in  the 
Innatic  asylmn  during  the  period  of  two  months 
and  sixteen  days,  being  the  period  between  the 
removal  of  the  said  Hannah  Teece  to  the  a^lum 
and  the  date  of  the  death  of  the  said  Henry 
Teece,  the  amount  of  his  said  indebtedness  being 
51. 10*.  6d. 

The  estate  of  the  said  Henry  Teece  consisted  of 
a  policy  of  assurance  in  the  Prudential  Company 
for  16{. ;  an  amount  of  6{.,  due  from  the  Miners 
Union  Fund ;  household  goods  and  personal 
effects  of  the  estimated  value  of  202. ;  and  other 
goods  at  Altofts  aforesaid,  valued  at  82.  The 
whole  of  his  estate,  being  under  500Z.,  passed  to 
his  widow  Hannah  Teece,  who  continued  an  inmate 
of  the  asylum  until  her  death,  which  occurred  on 
the  11th  April  1894,  and  the  amount  of  her 
indebtedness  to  the  guardians,  between  the  death 
of  her  husband  and  the  time  of  her  own  death, 
was  252.  68. 

She  died  a  widow  ahd  without  children,  leaving 
her  surviving  a  brother  and  sisters.  She  died 
intestate,  and  possessed  of  no  property  save  36Z., 
the  nett  amount  of  her  husband's  estate,  after 
payment  of  his  debts,  and  a  sum  of  102.  insurance 
money  and  62.  in  the  Miners'  Union  Fund.  No 
letters  of  administration  had  been  taken  out  by 
any  of  her  relatives. 

Bargrave  Deane,  on  behalf  of  the  guardians, 
moved  that  letters  of  administration  be  granted 
to  their  clerk  and  nominee,  in  respect  of  each 
estate,  under  sect.  73  of  the  Probate  Act  1857. 
There  will  be  only  a  sum  of  52.  3«.  6d.  left  for 
distribution  amongst  the  persons  entitled  in  dis- 
tribution to  the  estate  of  Hannah  Teece,  after  the 
costs  of  administering  both  the  estates  and  the 
debts  due  have  been  paid.  The  brother  and  two 
sisters,  who  are  the  next  of  kin  of  the  widow,  have 
had  notice,  though  not  formal  notice.  In  these 
cases  the  court  should  not  insist  upon  citation. 
The  husband's  estate  was  only  about  502.,  and  the 
wife's  estate  about  462.,  consisting  of  the  same 
property.  She  had  nothing  except  what  came 
from  her  husband. 

Babneb,  J. — Take  a  grant  to  the  husband  aa 
creditor  of  the  husband  ;  and  take  a  grant  to  the 
widow  as  representing  her.  If  you  file  an  affi- 
davit which  satisfies  the  registrar  that  the  next  of 
kin  have  had  notice  of  this  application,  that  wiU, 
I  think,  do,  under  the  circumstances. 

Solicitors  :  Clarke  and  BlwndeU. 


DIVOECE     BUSINESS. 

Oct.  25  and  26, 1895. 

(Before  Babnbs,  J.) 

Clask  (falsely  called  Stieb)  v.  Stibb.  (a) 

Nullity  of  marriage — Preeture  exercised  by  mother 

of  petitioner — Duress. 
The  petitioner,  a  girl  of  seventeen,  toent  through  a 
ceremony  of  marriage  in  church,  by  licence,  in 
1889.  The  respondent,  some  twelve  or  fifteen 
years  her  senior,  had  only  met  her  a  few  tim^s 
as  a  friend  of  her  brother,  and  had  never  shoum 
any  affection  for  her,  nor  proposed  marriage  to 
her.  On  the  day  of  the  ceremony  her  m^ither 
took  her  for  a  drive.  They  alighted  at  the  church, 
where  they  found  the  respondent,  who  told  hffr 

(a)  Beported  by  H,  DOBLIT-Obazkbbook,  Eiq.,  Barri«ter-*t-Law 


she  was  to  do  as  her  mother  bade  her.  Acting 
under  her  mother's  influence,  she  went  through 
the  ceremony,  which  her  mother  told  her  was 
only  a  betrothal.  She  signed  the  register  in  a 
firm  hand.  She  had  never  read  the  mMrriage 
service,  nor  seen  a  wedding.  She  threw  away 
the  wedding-ring  outside  the  church,  and  never 
again  saw  the  respondent,  who  left  England  the 
same  day,  in  company  with  the  petitioner's 
brother,  upon  whom,  also,  secrecy  was  enjoined  by 
the  mother,  on  his  return,  later  in  the  same 
year,  and  to  whom  the  respondent  had,  while 
in  South  Africa,  communicated  the  fact  of  the 
marriage.  In  1893  the  petitioner  married 
arwther  man,  and  not  long  afterwards  her 
father  received  a  letter  from  the  respondent, 
cbximing  her  a«  ^t8  uiife. 
The  Court  came  to  the  coiudusion  that  the  peti- 
tioner was  not  a  free  agent,  but  that  she  went 
through  the  ceremony  with  the  respondent  under 
duress,  exercised  by  her.  mother  acting  in  concert 
with  the  re^ondent.  The  petitioner  woe  there- 
fore entitled  to  have  the  marriage  annuXUd. 

This  was  a  petition  by  Ella  Louise   Clark  for 
nullity  of  marriage  on  the  ground  of  duress. 

The  respondent  was  WilUam  Douglas  Somerset 
Eeppel  Stier,  and  the  marriage  ceremony  waa 

rormed  on  the  5th  June  1889,  by  licence,  at 
Mary  Abbott's  Church,  Kensington,  the 
mother  of  the  petitioner,  who  died  in  the  f  ollow- 
ing  February,  being  present  at  the  ceremony. 

According  to  the  evidence  of  the  petitioner,  the 
mother  told  her  at  the  time  that  she  was  only 
going  through  a  form  of  betrothal  with  Stier,  and, 
before  her  death,  she  enjoined  the  petitioner 
never  to  mention  what  had  token  plaxie. 

The  petitioner,  on  the  18tb  Nov.  1893,  married 
a  Mr.  Ford. 

The  father,  in  the  course  of  his  evidence,  stated 
that  he  was  not  a  consenting  party  to  the  mar- 
riage ceremony  with  Stier,  as  the  latter  had 
faJsdy  alleged  when  applying  for  the  licence. 
He  niew  nothing  of  the  ceremony  until  Stier 
wrote  to  him  in  1894,  claiming  the  petitioner  as 
his  wife.  He  knew  Stier  only  as  a  fiiend  of  his 
son,  and,  as  such,  Stier  visited  a  few  times  at  hia 
house.  Mrs.  Clark  was  a  very  strong-minded 
woman,  and  the  petitioner  was  completely  under 
her  control.  In  1889  he  was  reputed  to  be  a  rich 
man  and  his  daughter  was  supposed  to  be  an. 
heiress. 

The  other  facts  appear  in  the  judgment. 

Bargrave  Deane,  for  the  petitioner,  referred  to 
Scott  (falsely  called  Sebright)  v.  Sebright  (57  L.  T. 
Bep.  421  ;  12  P.  Div.  21) ;  Crane  {otherwise 
Cooper)  V.  Crane,  (1891)  P.  369);  and  Barilett 
(falsely  calUd  Bice)  v.  Bice  (72  L.  T.  Eep.  122), 
and  submitted  that  the  petitioner  was  not  a 
strong-minded  girl,  and  had  acted  entirely  under 
the  orders  of  her  mother  and  the  respondent; 
that  the  petitioner  never  consented  to  the  mar> 
riage ;  and  that  she  was  entitled  to  a  decree. 

Babnes,  J. — This  is  a  very  remarkable  case 
The  petitioner  seeks  to  obtain  a  declaration  by- 
the  court  that  a  ceremony  of  marriage,  solemnised 
between  the  petitioner  and  respondent  on  the 
6th  June  1889,  is  a  nullity,  on  the  ground  that 
she  was  not  a  consenting  party  to  the  marriage 
and  was  induced  to  enter  into  it  by  pressure  pat 
upon  her  by  her  mother  and  the  respondent,, 
whose  conduct,  acting  together,  amounted  to  such 
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duress  that  she  was  not  a  free  agent  when  she 
went  through  the  ceremony  of  marriage.  The 
case  is  very  peculiar,  but  it  is  unnecessary  that  I 
should  recapitulate  the  whole  of  the  facts. 
SufSce  it  to  say,  that  no  word  of  marriage  or 
suggestion  of  affection  seems  to  have  passed 
between  the  parties,  and  the  petitioner's  acquaint- 
ance with  the  respondent  was  only  of  very  short 
duration  prior  to  the  alleged  mamage,  and,  on 
that  occasion,  they  only  met  at  the  church  and 
parted  after  the  ceremony.  The  petitioner  was 
at  that  time  about  seventeen  years  of  age — young 
and  inexperienced — and,  judgmg  from  her  appear- 
ance and  demeanour  in  the  witness-box,  I  should 
say  she  is  a  person  of  nervous  temperament,  and 
one  over  whom  a  person  of  strong  character 
would  have  a  powerful  and  effective  influence.  A 
few  days  before  this  cei«mony  the  respondent 
seems  to  have  started  with  a  brother  of  the  peti- 
tioner for  South  Africa,  but,  owing  to  some 
failure  in  the  arrangement  the  respondent  re- 
turned shortly  afterwards — a  day  or  two  before 
the  marriage,  and  appears,  on  the  14th  June  1889, 
to  have  applied  for  a  marriage  licence,  in  the 
affidavit  for  which  he  stated  that  the  consent  of 
Arthur  William  Clarke,  the  natural  and  lawful 
father  of  the  said  minor,  had  been  obtained  to 
the  intended  mai-riage.  That  name  is  wrong,  and 
the  father  appears  never  to  have  heard  of  the 
matter  at  all.  The  petitioner  stated  before  me 
that  on  the  5th  June  1889  she  was  taken  out  by 
her  mother  for  a  drive,  and  that  on  approaching 
Kensington  Church  she  was  induced  to  go  into 
the  church,  and  the  ceremony,  which  forms  the 
subject  of  this  suit,  was  gone  through.  The  peti- 
tioner (without  going  through  the  whole  of  her 
evidence)  states  In  regard  to  it  that  she  thought 
she  was  beine  pressed  to  go  through  a  form  of 
betrothal  with  the  respondent ;  that  her  inex- 
perience was  such  that  she  knew  nothing  about 
the  form  of  the  marriage;  and  that,  although 
she  objected  to  the  utmost  of  her  power  to  go 
through  even  this  ceremony,  yet  she  was  in  such 
a  state  and  so  much  under  the  influence  of  her 
mother,  that  she  did  as  she  was  told,  and  that 
she  did  state,  in  the  presence  of  the  respondent, 
that  she  did  not  want  to  become  betrothed  to 
him  as  she  did  not  know  him  sufficiently ;  and 
that  he  said  to  her,  ''So  as  your  mother  tells 
you ;  it  is  all  right ;  "  and  that,  having  been  so 
pressed,  she  did  in  fact  go  through  the  ceremony, 
and  apparently  went  through  it  without  attract- 
ing the  attention  of  those  witnesses  who  have 
appeai-ed  before  me.  I  have  not  seen  the  curate. 
I  am  told  that  he  has  no  recollection  of  the 
matter.  But  the  clerk  and  one  of  the  witnesses, 
who  seems  to  have  been  called  in,  in  an  informal 
way,  from  the  neighbourhood,  have  been  called, 
and  have  given  evidence  as  to  their  recollection  of 
the  matter.  After  the  ceremony,  the  young  lady 
and  her  mother  went  home  together.  The  petitioner 
was  never  seen  by  her  husband  from  the  time  he 
left  her  at  the  church  door,  and  she  appears  to 
have  flung  away  the  ring  in  the  street.  There 
the  matter  seems  to  have  ended.  No  member  of 
the  family  but  the  mother  knew  anything  about 
it  at  the  time,  except  that,  at  a  later  date  in  the 
year,  the  brother  seems  to  have  been  told  of  the 
marriage  by  the  respondent  when  they  went  to 
South  Africa  on  board  a  vessel,  which  left  London 
on  the  same  day,  the  5th  June  1889.  The  brother 
seems  to  have  been  much  offended  on  his  sister's 
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account,  and  to  have  quarrelled  with  him  over  the 
matter,  and  separated  from  the  respondent  on 
her  account.  Then  he  appears  to  have  mentioned 
the  affair  to  his  mother  on  his  return  home,  and 
was  asked  by  her  to  keep  it  quiet  from  the  father, 
and  he  never,  in  fact,  mentioned  it  to  the  father 
until  his  attention  was  drawn  to  the  matter  by  a 
letter  received  at  the  end  of  the  year  1893,  and 
he  states  that  he  is  not  prepared  to  say  that  he 
mentioned  the  subject  to  his  sister.  The  peti- 
tioner says  that  she  never  heard  any  mention  of 
it  by  him.  Mr.  Clarke,  the  father  of  the  peti- 
tioner, has  been  called ;  he  states  that  he  never 
had  the  slightest  idea  that  any  marriage  cei-emony' 
had  been  gone  through  by  his  daughter  until  on 
the  15th  Nov.  1893,  he  received  a  letter  from  the 
respondent,  and  at  once  sent  for  his  daughter, 
who  had  just  then  been  married  to  a  Mr.  Ford. 
On  her  father  communicating  to  her  the  state- 
ment he  had  just  received,  the  petitioner  seems 
to  have  given  to  her  father,  and  to  the  solicitor 
who  was  shortly  afterwards  consulted,  substan 
tially  the  same  account  as  she  has  given  in  court 
Having  seen  her  in  the  witness-box,  I  am  satisfied 
that  she  has  given  to  me  a  bond  fide  a<.'Coant,  so 
far  as  lies  in  her  power,  of  all  that  took  place.  A.s 
I  have  already  said,  she  was  extremely  youthful 
at  the  time  of  the  alleged  marriage — she  was  then 
only  seventeen — and  her  case,  shortly  put  by 
herself  and  through  her  counsel,  is  this :  "I 
i-eally  gave  no  consent  to  a  marriage  to  this 
gentleman:  I  thought  I  was  going  through  a 
ceremony  of  betrothal."  It  is,  of  course,  remark- 
able that  a  person  of  any  education  should  think 
that  this  was  so.  But  then  we  have  to  judge 
persons  by  their  manner,  and  by  the  fact  that, 
they  may  be  inexperienced  in  forms  and  cere- 
monies. The  petitioner  says  that,  so  far  as  she 
did  give  way  to  any  ceremony  she  did  so  under 
pressure  put  upon  her  by  her  mother,  acting  with 
the  respondent,  who  was  cognisant  of  the  posiidon. 
and  must  have  known  that,  as  a  fact,  he  had  never  - 
made  an  offer  of  marriage  to  the  petitioner ;  and, 
moreover,  according  to  the  evidence,  had  shown 
her  no  special  attention,  had  not  communicated 
with  her  on  the  subject  of  the  marriage,  and  had; 
in  fact,  made  an  affidavit  which  was  inaccurate, 
and  had  also,  I  think,  given  particulars  for  the 
register  which  are  also  inaccurate.  Taking  all 
the  circumstances  into  consideration,  the  con- 
clusion of  fact  to  which  I  have  come  in  this  case 
is,  that  this  young  lady  was  not,  in  fact,  a  con- 
senting party  to  this  marriage ;  and,  that,  when 
going  through  the  ceremony,  she  thought  she  was 
going  through  some  form  of  betrothal,  and  not  a 
ceremony  of  marriage ;  and,  that,  in  doing  what 
she  did,  she  was  quite  under  the  duress  of  her  ■ 
mother  and  of  the  respondent,  which  prevented 
her  acting  as  a  free  agent  in  the  matter.  On 
these  grounds,  there  mtiRt  be  a  decree  niti  with 
costs  against  the  respondent. 

Solicitors  for  the  petitioner,  Beyfus  and  Beijfus^ 
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I^ottse  of  ILorlrs. 

Thursday,  Bee.  9, 1895. 

(Before  the  Lord  Chancbllob  (Halsbnry), 
Lords  Watson,  Hesschbll,  liACNAOHiEN, 
MoKBis,  Shahd,  and  Datbt.) 

McCoBD  V.  Chables  Cahmell  akd  Go. 
Limited,  (a) 

ON  APPEAL  rSOM  THE  C017BT  OF  APPEAL  IN 
ENOLAND. 

Negligence — Evidence — Employers'  Liability   Act 
'   1880  (43  *  44  Vict.  c.  42),  «.  1,  sub-sect.  S— Person 
having  the  charge  or  control   of  a  locomotive 
engine  or  train  upon  a  railway. 
An  engine  driver  and  fireman  in  the  employment 
of  the  respondents  brought  a  train  of  four  waggons 
to  he  unUMded.    The  driver  detached  three  of  the 
■waggons  and  left  them  standing  on  an  ineline 
vjhile  he  took  the  fourth  to  be  unloaded.     The 
ji/reman  scotched  the  wheels  of  the  trucks  so  left 
on  the  incline,  but  did  so  insecurely,  so  that  they 
ran  doum  the  incline  and  killed  the  hvjiband  of 
the  appellant,  who  wag  also  in  the  employment 
of  the  respondents. 
JSeld  (reversing  the  judgment  of  the  court  below), 
that  there  wag  evidence  of  negligence  of  a  person 
who  had  "  the  charge  or  control  of  a  locomotive 
engine  or  train,"  imthin  sect.  1,  sub-sect.  5,  of  the 
Employers'  Liability  Act  1880  (43  *  44  Vict. 
e.  42),  whether  such  control  was  in  the  driver 
and  fireman  jointly  or  of  one  or  other  of  them 
separately. 
A  "  train  "  within  the  meaning  of  sect.  1,  svii-sect.  5, 
of  the  Employers'  Liability  Act  1880  includes 
anything  in  course  of  being  drawn  along  a  rail- 
way by  a  locomotive  engine,  and  need  not  consist 
of  mxire  than  one  vehicle  :  (per  Lord  Halsbury, 
L.C.) 
^he  words  of  the  tub-section,  "  a  person  who  hcu  the 
charge  or  control  of  any  train,'  do  not  necessarily 
point  to  a  person  in  charge  of  the  whole  train  .- 
(per  Lord  Watson.) 
A  person  does  not  cease  to  be  in  charge  of  a  train 
because  some  of  the  vehicles  are  uncoupled  from 
the  rest  for  the  purpose  of  being  dealt  with 
separately  in  operations  aM  directed  to  one  end  : 
{per    Lords    MerscheU,    Morris,    Shand,    and 
Davey.) 
This  was  an  ax>peal  in  forma  pauperis  fix>m  a 
judgment  of  the  Court  of  Appeal  (Lord  Esher, 
M.B-  and  Lopes,  L.J.,  Bigby,  L.J.   disBenting) 
who  had  affirmed  a  judgment  of  the  Divisional 
Court  (Wills  and  Wright,  JJ.)  upholding  a  judg- 
ment of  the  County  Court  of  Cumberland  in  favour 
of  the  defendants  in  an  action  in  which  the  appel- 
lant sought  to  recover  compensation  for  the  loss 
of    her  husband,   who   was    killed   through   the 
alleged  negligence  of  the  respondents'  servants. 
The  action  was  brought  under  the  Employers' 
Liabili^  Act  1880  by  the  widow  of  the  deceased 
man.    It  appeared  that  the  deceased  was  in  the 
employment  of  the  defendants,  the  present  respon- 
dents, who  were  the  owners  of  large  steel  works  in 
Cumberland,  through  which  ran  certain  railway 
lines  belong^g  to  them.    The  deceased  man's 
duty  was  to  uncouple  the  waggons  used  on  the 
line.     Upon    the    day    in   question    an    engine 
belonging  to  the  defendants,  driven  by  an  engine 
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driver  and  fireman,  was  engaged  in  drawing  four 
waggons,  and  three  of  the  wagons  were  left 
uncoupled  on  an  incline  on  the  line,  the  fireman 
having  scotched  the  waggons  with  slag  to  prevent 
them  from  running  down  the  incline.  The  ei^iiie 
then  brought  the  other  waggon  under  the  shear 
legs  to  have  it  unloaded,  when  the  slag  under  the 
wheel  of  the  front  waggon  left  on  the  line  gave 
way  and  the  waggons  ran  down  the  incline  and 
struck  the  deceased  man  as  he  was  nnconpling 
the  waggon  at  the  shears  and  killed  him.  The 
plaintis  alleged  that  the  engine  driver  and  fire- 
man or  one  of  them  were  "  in  charge  or  control  of 
a  train  "  within  the  meaning  of  sect.  1,  sub-sect.  5, 
of  the  Employers'  Liability  Act  1880,  and  that 
they  were  guilty  of  negligence  in  not  properly 
scotching  the  waggon,  and  that,  therefore,  the 
defendants  were  liable.  There  was  evidence  that 
the  defendants  had  provided  pieces  of  wood  for 
scotching  the  waggons,  and  the  plaintiff's  case  was 
that  slag  was  liable  to  cmmble  and  was  not  a 
proper  thing  to  use  for  that  purpose.  At  the  trial 
the  County  Court  judge  held  that  there  was  no 
evidence  to  go  to  the  jury  that  the  engine  driver 
or  fireman  was  "  in  charge  or  control  of  a  train," 
and  nonsuited  the  plaintiff. 

T.  S.  Little  and  J.  Lunib  appeared  for  the 
appellant. 

Bigham,  Q.C.  and  Mattinson  for  the  respon- 
dents. 

Little  was  not  called  upon  to  reply. 

At  the  conclusion  of  the  argument  for  the 
respondents  their  Lordships  gave  judgment  as 
follows  :-7-  , 

The  LOBD  Chancellor  (Halsbury). — MyLords : 
I  propose  in  the  first  instance  to  say  what  I  infer 
from  the  evidence  given  in  this  case  to  be  the 
state  of  the  facte,  in  order  that  I  may  confine 
what  I  have  to  say  to  the  state  of  the  law  as 
exhibited  by  the  5th  sub-section  of  sect.  1  of  the 
Employers'  Liability  Act  1880.  Now,  if  I  under- 
stand the  facts  correctly,  they  amount  to  this: 
that  the  engine  driver  and  his  fireman  were  bring- 
ing up  to  a  particular  point  on  these  works  a 
number  of  trucks  loaded  with  slag — that  the 
place  at  which  the  whole  body  of  these  trucks 
were  stayed  was  a  place  which  was  immediately 
adjoining  to,  if  not  a  part  of,  an  incline  of  1  in  66, 
a  sufficient  incline  obviously  from  what  afterwards 
took  place  to  cause  the  tracks  by  the  force  of 
gravitation  to  run  down  unless  they  were  properly 
arrested — that  the  pei-sons  engaged  in  the  opera- 
tion were  Fletcher  and  his  fireman,  and  that  their 
duty,  that  is  to  say  the  thing  they  were  engaged 
to  do,  was  to  bring  the  trucks,  one  by  one,  to  the 
particular  place  where  the  deceased  man  was 
employed,  and  his  duty  was  in  his  turn  to  un- 
couple the  truck  which  was  brought  down  alone 
from  the  engine  in  order  that  it  should  then  be 
sent  on  its  journey  in  some  way  that  has  not  been 
explained,  and  perhaps  is  not  very  material — and 
then  that  the  engine  should  go  back  again  and  fetch 
another  truck,  and  that  the  operation  should  be 
repeated  from  time  to  time  until  the  whole  of  the 
loaded  trucks  were  disposed  of,  and  the  materials 
in  those  trucks  tipped  over  into  some  place  for 
the  purpose  of  the  works.  That  I  understand  to 
be  the  state  of  the  facts.  I  think  a  confusion  has 
arisen  partly  from  the  fact  that  the  learned 
counsel  for  the  plaintiff  had,  of  course,  to  call 
witnesses  as  it  is  said  from  the  hostile  camp,  and 
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to  get  aa  well  as  he  could  what  was  the  oonrse  of 
bnsiaees  from  the  witnesseB  whom  he  so  called — 
there  has  been  a  confusion,  partly  arising  from 
the  class  of  witnesses,  and  partly  from  the  com- 
pendious character  of  the  notcn  taken  by  the 
learned  judge,  between  what  I  would  call  the 
ordinary  and  regular  course  of  business  and  the 
facts  which  were  put  in  proof  on  this  particular 
occasion.  As  to  the  course  of  business,  it  appears  to 
me  that  the  evidence  points  to  what  I  have  de- 
scribed, and  I  infer  from  the  evidence  given  that 
that  was  the  course  of  business  which  all  the 
parties  to  the  transaction  were  familiar  with,  and 
were  in  course  of  performing  on  the  occasion  in 
question  when  this  calamity  occurred.  I  infer 
then  that  the  engine  driver  was  the  person  who— 
I  will  not  use  the  phrase,  was  in  charge  of  the 
train,  because  I  should  seem  to  be  following  the 
laai^age  of  the  Act  of  Parliament  and  to  be 
asanming  the  proposition  I  am  endeavouring  to 
establish — but  the  engine  driver  was  the  person 
who  must  necessarily  from  his  position  give  the 
momentum  to  the  particular  truck  which  he  is 
taking  down  and  by  his  removal  of  the  x>articular 
truck  he  is  taking  down  and  leaving  the  other 
tracks  there  if  they  are  upon  the  incline,  which  I 
assume  them  to  be,  would  necessarily  allow  the 
other  trucks  to  f  oUow.  It  appears  to  me  there- 
fore that  a  necessary  part  of  the  operation  with 
which  the  engine  driver  was  dealing  was  to  take 
care  that  when  he  was  taking  down  the  trucks 
one  by  one,  the  other  three  trucks,  or,  however, 
many  there  might  be,  should  not  follow  in  the 
same  course.  To  do  that  it  was  necessary,  by 
reason  of  the  gradient  upon  which  the  trucks 
were  placed,  to  arrest  the  progress  of  the  others 
in  such  a  way  that  they  should  not  follow.  It 
-was  not  an  unknown  or  extraordinary  thing  that 
snch  a  transaction  should  take  place,  because  both 
the  witnesses  who  were  called  stated  that  such  a 
thing  had  occurred  within  their  knowledge,  that 
is  to  say,  that  the  other  trucks  had  followed ;  and 
therefore  everybody  was  alive  to  the  fact  that 
there  must  be  some  precautions  taken  against  the 
recurrence  of  that  accident.  Now,  what  takes 
place  is  this.  The  engine  driver,  as  I  say,  giving 
the  momentum  to  his  train  by  turning  the  proper 
machinery  which  puts  the  steam  on  and  causes 
the  driving  wheel  to  operate,  knows  that  he  is 
doing  that  which  will,  unless  the  trucks  he  leaves 
behind  are  properly  aiTested,  bring  down  the 
other  trucks,  because,  though  he  may  go  on  with 
the  one  truck,  yet  if  the  others  are  left  on  the 
incline  the  force  of  gravitation  will  bring  down 
the  rest.  The  inference  I  draw  from  these  facts  is 
that  it  was  a  common  employment  between  the 
engine  driver  and  the  fireman,  and  that  it  is 
falhuiious  to  take  each  part  of  the  transaction  by 
itself  as  if  it  was  the  only  thing  to  be  done — the 
engine  driver  and  the  fireman  are  both  in  charge 
of  the  engine  and  of  the  trucks.  I  will  say  a  word 
or  two  in  a  moment  as  to  whether  the  engine  and 
the  trucks  together  constitute  "a  t«iin"  or 
whether  you  can  have  a  train  of  one  truck  and  an 
eng^e — I  do  not  think  for  the  reason  I  am  going 
to  give,  that  it  becomes  very  material.  What 
follows  is  this,  that  it  is  part  of  the  duty  of  those 
who  are  conducting  that  operation  to  prevent  the 
following  of  the  trucks  which  are  intended  to  be 
left  behund.  It  appears  to  me,  therefore,  that  it 
was  a  joint  control  of  both  the  engine  driver  and 
the  fireman,  which  is  pointed  to  by  this  evidence. 


The  engine  driver  and  the  fireman  are  operating 
together  for  the  common  purpose  not  only  ol 
taking  one  truck  down  but  keeping  the  others 
back.  As  to  what  was  done  then — I  do  not  pro- 
fees  to  give  any  opinion  upon  the  subject  whether 
what  was  done  was  rightly  or  wrongly  done — but 
it  is  clear  that  there  was  evidence  K>r  the  jury 
that  what  was  done  was  negligently  done,  for  this 
reason :  There  appear  to  be  sprags  of  wood  which 
are  provided  by  the  company  for  the  purpose  of 
this  very  thing.  The  men — probably  because  it 
gives  them  more  trouble — I  think  there  is  some 
evidence  by  the  statement  of  one  of  them  that 
that  was  the  reason,  that  is  to  say,  that  it  gives 
them  more  trouble  to  disentangle  the  wood  after- 
wards from  the  wheel — prefer  using  slag  which  is 
there  ready  to  their  hands.  I  do  not  say  how  a 
jury  ought  to  find  upon  that  question — it  seems 
to  me  to  be  enough  to  say  this,  that  if  slag  is  used 
it  ought  to  be  used  in  such  a  way  as  to  prevent 
that  happening  which  happened  here.  If  it  was 
a  crumbling  material  such,  as  would  not  prevent 
that,  the  use  of  it  in  itself  was  negligence  ;  or  if  it 
was  put  in  such  a  way  as  would  not  prevent  the 
truck  going  down,  that  is  evidence  that  it  was 
insnfSciently  done  with  that  crumbling  material 
All  that  was  for  the  jury ;  but  a  thing  which  it  is 
certainly  within  the  resources  of  science  to  prevent, 
viz.,  the  coming  down  of  this  truck,  was,  by  the 
act  or  the  omission  to  act,  of  the  fireman,  allowed 
to  occur.  The  point  which  appears  to  have  been 
relied  on  in  the  argument  of  Mr.  Bigham  is  this, 
that  no  one  could  say  that  the  engine  which  drew 
the  train  was  in  the  charge  of  we  man  who  did 
the  act  from  which  the  injury  followed.  I  think 
there  are  two  answers  to  that.  The  one  that  is 
most  satisfactory  to  my  mind  is  that  the  thing 
done  is  not  one  act  but  two  acts,  the  disengaging 
the  engine  from  the  train  by  taking  off  the 
couplings,  and  combined  with  that  the  omission 
properly  to  secure  the  remaining  part  of  the  train. 
That  seems  to  me  to  be  a  sufficient  answer  to  the 
contention  that  the  engine  driver  and  the  fireman 
were  not  in  chargfe  of  it ;  but  I  should  not  hesitate 
to  say  that  each  of  them  in  turn  was  in  charge  of 
the  operation  which  involved  the  use  of  the 
locomotive  engine.  The  Legislature  for  very 
obvious  reasons,  I  suppose  among  others  the 
extremely  dangerous  nature  of  the  employment 
which  involves  the  use  of  locomotive  engines  and 
trains,  has  provided  in  this  5th  sub-section  that  if 
"  personal  injury  is  caused  to  a  workman  "  by  "  the 
negligence  of  any  person  in  the  service  of  the 
employer  who  has  the  charge  "  of  either  a  "  loco- 
motive "  or  a  "  train  " — the  words  are  in  the  dis- 
junctive— the  employer  may  be  made  liable. 
That  which  happenea  in  this  case  I  think  may 
illustrate  what  the  intention  of  the  Legislature 
was.  Here  is  a  man  engaged  twenty  or  twenty- 
five  yards  off  who  by  no  possibility  can  protect 
himself,  he  is  obliged  to  deal  with  these  dangerous 
implements,  locomotives,  and  he  is  absolutely 
dependent  upon  the  carefulness  of  his  fellow 
servants  in  the  use  of  these  dangerous  implements 
on  behalf  of  his  employer.  I  cannot  help  think- 
ing that  the  Legis&tnre  meant  in  a  very  wide 
way  to  protect  workmen  who  are  engaged  in  such 
dangerous  employments,  and  they  said,  as  an 
exception  to  the  ordinary  rule  of  law,  that  if  the 
person  in  charge  of  a  locomotive  or  of  a  train 
shall  be  guilty  of  negligence,  then,  quite  apart 
from  any  question  of  saperiority  of  employment. 
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and  quite  apart  from  the  necessity  of  saperinten- 
dence,  the  employer  may  be  liable.  It  appears  to 
me  that  this  case  illustrates  very  well  what  may 
be  supposed  to  hare  been  the  intention  of  the 
L^siatare.  Now,  one  word  upon  what  construc- 
tion your  Lordships  ought  to  place  upon  the 
words  "a  train."  I  doubt  very  much  whether 
the  Legislature  intended  these  words  to  be 
narrowed  in  the  way  which  Mr.  Bigham  has 
contended  for.  I  shonld  think,  speaking  in  a 
general  way,  that  the  Legislature  meant  that  a 
focomotive  engine  by  itself  or  anything  that  was 
drawn  along  a  railway,  or  wa«  in  course  of  being 
drawn  along  a  railway  by  that  locomotive  engine, 
should  be  included  in  "  a  train."  I  doubt  very 
much  whether  it  would  depend  upon  the  number 
of  carriages  or  the  number  of  vehicles  going  upon 
wheels  which  the  locomotive  was  taking  along  the 
rulway.  I  shonld  think  the  Legislature  intended 
-a  very  wide  scope  to  be  given  to  the  use  of  these 
words.  Under  these  circumstances,  I  cannot  help 
thinking  that  the  Gourt  of  Appeal  have  entirely 
misunderstood  the  facts  as  they  were  presented. 
I  do  not  believe  there  was  the  least  ground  for 
supposing  that  these  operations  were  left  open 
and  unconnected  with  the  employment  of  any 
particular  person  at  the  works.  I  have  no  doubt 
.myseU  that  in  turn  each  of  these  persons  did, 
and  had  charge  of  the  particular  acts  which  are 
in  proof  here — Jackson  did  it  one  day.  Hopper 
did  it  another  day,  and  another  engine  man  I 
daresay  did  it  another  day ;  but  as  regards  the 
particular  transaction  on  the  particular  day  it 
.appears  to  me  that  the  engine  man  and  Hopper 
were  the  only  two  persons  who  had  charge  of  the 
-operation  and  in  the  course  of  the  operation  had 
charge  of  the  train,  and  of  the  locomotive  which 
did  the  mischief.  Under  these  circumstances  I 
confess  I  do  not  wish  to  go  further  into  the 
evidence,  because  if  this  case  is  to  be  tried  anew 
I  do  not  wish  to  express  any  opinion  as  to  what 
the  true  result  of  the  evidence  may  be ;  but  I 
cannot  entertain  any  doubt  that  upon  these  two 
.questions,  both  of  negligence  and  of  the  persons 
being  in  charge  of  the  train ;  there  was  ample 
evidence  for  the  jury,  to  justify  their  being  left 
to  the  jury ;  but  inasmuch  as  the  learned  judge 
decided  that  there  was  no  evidence  of  negligence 
and  no  case  for  the  jury,  by  which  I  suppose 
he  meant  that  there  was  no  evidence  of  that 
particular  responsibility  which  the  Legisla- 
ture contemplated  in  the  5th  sub-section,  he 
nonsuited  the  plaintiff.  It  apx>earB  to  me  that 
that  cannot  be  right,  and  I  move  your  Lord- 
ships that  the  judje^ment  of  the  court  below  be 
reversed. 

Lord  Watson. — My  Lords :  I  am  of  the  same 
opinion.  It  appears  to  me  that  the  disengaging 
the  tail  waggons  from  the  engine  and  securing 
them  in  order  that  they  might  remain  steady  on 
the  line  was  an  act  done  in  the  conduct  of  the 
train  with  which  that  engine  started.  If  that  act 
was  negligently  done  (and  that  is  a  matter  for 
the  jury  to  determine),  then  under  the  statute  of 
1880  the  appellant  is  entitled  to  recover  if  the 
person  guilty  of  the  negligence  had  at  the  time 
"  charge  or  control  of  the  train."  Now,  the  words 
"  the  person  having  charge  or  control  of  the  train  " 
do  not,  I  think,  necessarily  point  to  a  person  who 
is  in  charge  of  the  whole  train.  Different  duties 
and  different  parts  of  the  train  may  be  assigned 
to  different  persons,  and  each  of  those  persons  is 


charged  with  the  conduct  of  the  train ;  and  if  he 
is  negligent  in  his  own  department  that  would 
constitute  "  negligence,"  bringing  the  case  within 
the  terms  of  sect.  1,  sub-sect.  5.  I  shall  only  say 
further  in  this  case  that,  according  to  the  view  *I 
teke  of  the  evidence,  the  appellant  is  entitled  to 
go  to  the  jury  upon  two  alternatives,  viz.,  either 
that  Fletoher,  the  engine  driver,  or  that  Hopper, 
his  fii-eman,  was  guilty  of  a  negligent  act.  It  is 
plain  that  Hopper  was  the  person  who  insuffi- 
ciently scotohed  the  waggon  which  ran  down  the 
incline  and  killed  the  deceased;  but  it  may  be 
that,  although  he  was  the  direct  cause  of  the 
accident,  the  engine  driver  was  also  negligent  in. 
his  duty  if  he  was  charged  with  that  duty  directly. 
And  I  think,  if  that  view  were  taken,  he  knew 
quite  weU  the  kind  of  sprag  that  was  being  used 
and  he  had  reason  to  know  that,  although  for 
some  purposes  sufficient,  the  use  of  it  was 
attended  with  danger.  But  on  whichever  of  these 
alternatives  negligence  be  found,  whether  it  be 
fixed  upon  the  engine  driver  or  upon  the  fireman, 
I  think  it  follows  that  such  person  is  also  fixed  in 
the  position  of  the  "  person  having  control  of  the 
train"  in  that  department  of  its  conduct.  It  has 
been  suggested  by  one  of  the  learned  judges  in 
the  Court  of  Appeal  that  that  duty  having  been 
committed  to  a  great  many  persons,  anyone  of 
whom  might  have  performea  it,  therefore  the 
person  actually  performing  it  was  not  "  in  charge." 
To  my  mind  all  these  considei-ations  are  very 
immaterial.  I  think  the  stetute  points  directly 
to  the  person  having  the  "charge  or  control 
of  the  train  "  as  being  that  jMrson  who  at  the 
time  when  the  negligent  act  is  committed,  has 
actually  the  charge  (K  the  titiin  in  any  particular 
department  of  the  work  which  is  necessary 
for  ite  proper  conduct.  Upon  these  grounds 
I  think  that  this  case  must  go  down  for  a  new 
trial. 

Lord  Hebschell. — My  Lords:  I  am  of  the 
same  opinion.  I  see  no  reasons  to  differ  from, 
but  veiT  strong  reasons  for  agreeing  in,  the  view 
taken  by  Bigby,  L.J.  in  the  court  below.  It 
appears  to  me  that  there  was  in  this  case  evidence 
of  n^ligence  on  the  part  of  the  driver  of  this 
train.  He  undoubtedly  was  in  charge  of  the 
train  at  the  outset,  he  was  in  charge  of  it  when  it 
stopped  at  the  point  where  it  did  stop.  I  do  not 
think  he  ceased  to  be  in  charge  of  it,  because 
some  of  the  carriages  were  uncoupled  from  one 
another,  and  from  tae  engine,  with  a  view  to  their  * 
being  dealt  with  separatelv  in  operations  ail 
directed  to  one  end,  viz.,  to  the  discmirging  of  the 
train  of  the  contente  with  which  he  Drought  it 
filled.  When  he  removed,  or  before  he  removed, 
the  engine  from  the  train,  unless  he  wanted  the 
rest  of  the  train  to  follow,  or  was  content  that  it 
should  follow,  it  was  absolutely  essential  that 
something  should  be  done  to  detach  that  part  of 
the  train,  and  to  make  it  stationary,  while  the  rest 
of  the  tiuin  went  on.  That  was  a  dealing  with 
the  train  under  his  charge,  and  it  seems  to  me 
that  it  was  his  duty  to  take  care  that  all  that  was 
necessary  for  the  operation  with  which  he  was 
concerned,  viz.,  conveving  these  carriages  severally 
and  successively  to  the  place  where  their  contents 
were  to  be  discharged  was  done.  It  was  not 
necessarily  his  duty  to  do  it  himself.  If  that 
duty  had  been  left  to  some  other  servant  of  the 
company,  and  if  he  had  every  reason  to  believe 
that  the  duty  was  being  properly  performed,  then 
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ffc  might  be  well  that  there  conld  not  be  said  to  be 
aefi^ligeiioe  on  bis  part,  he  would  bare  discbargred 
the  obligation  resting  npon  him  by  seeing  that 
the  work  was  being  done  by  the  person  whose  duty 
it  was  to  do  it  in  that  sense.  But  in  the  present 
case  there  is  evidence  that  he  knew  the  method 
which  was  being  employed  to  sprag  the  wheels 
was  a  method  which  on  previous  occasions  had 
proved  ineffectual — there  was  the  evidence  of 
witnesses  who  were  called  before  the  jnty  that  the 
use  of  this  slag  at  all  was  an  improper  method — 
that  the  proper  method  was  to  use  wood.  Under 
these  circumstances  it  seems  to  me  impossible, 
when  onoe  the  conclusion  is  arrived  at  that  he 
was  in  charge  of  the  train,  to  say  there  was  no 
evidenoe  of  negligence  upon  his  part.  But  I 
desire  to  add  that,  if  it  could  be  estabushed  that,  as 
soon  as  he  had  detached  his  engine  and  carriage 
and  left  it  to  Hopper  or  whoever  it  might  be  to 
scotch  the  carriages,  his  duty  was  at  an  end,  so 
that  the  scotching  was  left  entirely  to  them,  and 
that  he  was  justified  in  saying  "  I  have  leit  it 
with  the  proper  person  to  scotch,  and  now  I  leave 
with  my  engine  and  carriage,"  I  am  by  no 
means  prepared  to  accede  to  the  proposition  that 
the  person  so  left  is  not  in  charge  or  control  of 
the  train.  What  is  the  section  meant  to  guard 
against  P  The  danger  to  employes  of  a  company 
from  the  moving  of  a  train  from  place  to  place 
along  the  line — that  is,  the  source  of  danger — the 
only  way  in  which  an  accident  can  happen.  Now, 
why  has  not  the  person  npon  whose  act  it  depends 
whether  a  train  moves  or  does  not  move,  "  con- 
trol of  the  train  ?  "  It  is  the  only  sense  in  which 
anyone  has  "  control "  of  a  train,  as  it  seems  to 
me,  within  the  meaning  of  the  section,  viz.,  that 
he  can  make  it  move  or  not  move  as  be  pleases. 
If,  therefore,  you  can  detach  that  operation  bo  as 
to  free  the  engine  driver  from  all  liaoility  as  soon 
as  he  has  left  the  proper  person  to  scotch,  and  let 
him  go  on,  it  seems  to  me,  I  confess,  to  follow  that 
then  the  person  so  left  to  prevent  that  train  from 
moving  beyond  the  point  at  which  it  was 
intended  to  remain  cannot  be  said  to  be  other- 
wise than  "  in  charge  or  control "  of  the  train.  It 
seems  to  me  that  the  word  "  control  "  is  perfectly 
appropriate  to  what  he  has  to  do  in  relation  to  it, 
VIZ.,  control  its  motion  or  prevent  its  moving. 
My  Lords,  for  these  reasons  I  think  the  judg- 
ment must  be  reversed,  and  that  there  must  be  a 
new  trial. 

Lord  Macnaohten. — My  Lords :  I  am  of  the 
same  opinion. 

Lord  MoBBis. — My  Lords :  I  am  of  opinion 
that  Hopper  cannot  in  any  sense  be  held,  in  the 
operation  in  which  he  was  engaged,  and  in  which 
for  argument's  sake  I  assume  he  acted  negligently, 
to  have  been  either  by  himself  or  in  conjunction 
with  Fletcher  "  in  charge  or  control  of  the  train," 
I  think  that  the  case  would  be  quite  the  same  if 
it  was  Jackson  who  had  scotched  the  waggons, 
and  who  for  argument's  sake  I  will  assume  had 
done  it  negligently,  who  was  in  charge  of  the 
train,  a  portion  of  which  had  preceded  to  be 
'  tUted  and  a  portion  of  which  was  left  behind 
temporarily,  to  be  returned  for,  as  each  of  the 
waggons  which  had  gone  on  its  journey  was  dig- 
cbtu^d.  I  come  to  the  conclusion  that  within 
the  meaning  of  sub-sect.  5  Fletcher  was,  and  tha,t 
he  remained  in  charge  of  the  entire  train,  split 
np  as  it  was,  until  he  had  finally  brought  each 


waggon  to  its  final  destination.  In  this  view 
there  still  remains  the  further  question,  was 
Fletcher,  who  I  have  come  to  the  conclusion  was 
in  charge  or  control  of  the  train,  guilty  of  negli- 
gence, or  rather  was  there  evidence  to  go  to  a 
jury  upon  that  question  P  I  think  it  was  not  a 
case  which  should  have  been  withdrawn  from  the 
jurj,  who  were  entitled,  under  the  entire  circum- 
stances which  have  been  already  referred  to,  to 
consider  whether  he  was  reasonably  justified  in 
thinking  that  the  part  of  the  train  he  had  left 
behind  was  safely  secured.  I  therefore  concur  in 
the  judgment  which  has  been  arrived  at  by  your 
Lordships. 

Lord  Shand. — 1^  Lords:  I  am  clearly  of 
opinion,  with  your  Lordships,  that  the  w^aggons 
in  question,  standing  on  the  top  of  the  incline, 
formed  part  of  the  tirain.  They  were  undoubtedly 
part  of  a  train  which  had  been  brought  by  the 
engine  driver  and  the  fireman  to  the  spot  at  which 
one  of  the  carriages  was  uncoupled,  and  I  cannot 
think  that  in  any  sense  they  ceased  to  form  part 
of  the  train,  because  there  was  a  temporary  move- 
ment of  one  carriage  to  one  part  with  the  pro- 
spect of  the  eng^e  returning  to  take  up  one 
carriage  after  another.  I  am  further  of  opinion, 
with  your  Lordships,  that  thera  was  evidence  of 
negligence  to  go  to  the  jury.  I  concur  very  much 
in  the  view  which  has  been  expressed  by  some  of 
my  noble  and  learned  friends,  and  was  taken  by 
Bigby,  L.J.  in  the  Ooui-t  of  Appeal,  that  there 
was  certainly  evidence  to  go  to  the  jury  of  negli- 
gence on  the  pai-t  of  the  engine  driver.  He  had 
the  control  of  the  train  from  the  first.  It  humbly 
appears  to  me  that  he  did  not  cease  to  have  the 
control  of  that  train  as  it  went  on  and  as  it  was 
being  disintegrated  by  carriage  after  carriage 
being  taken  from  it.  But  I  concur  further  with 
those  of  your  Lordships  who  think  that  if  there 
was  not  charge  or  control  of  the  train  on  the  part 
of  the  engine  driver,  there  certainly  would  be  on 
the  part  of  Hopper  who  was  left  with  this 
carriage,  with  the  duty  which,  if  it  was  not  the 
engine  driver's  duty,  was  his  duty.  I  therefore 
concur  in  thinking  tjiat  the  case  must  go  down 
for  a  new  trial. 

Lord  Dayet. — My  Lords:  I  also  agree  in 
thinking  that  the  engine  driver,  Fletcher,  was 
"  in  charge  of  the  train "  and  remained  "  in 
change  of  the  train,"  till  the  duties  with  which  he 
was  entrusted  were  fully  completed ;  and  it  seems 
strange  to  me  to  say,  when  we  find  that  the 
engine  driver,  who  is  in  charge  of  the  train,  leaves 
three-fourths  of  the  train  in  an  enrased  and 
dangerons  position,  and  it  turns  out  that  insuffi- 
cient precautions  have  been  taken  to  secure  the 
safety  of  that  portion  which  was  so  left  behind, 
that  there  is  no  evidence  to  go  to  the  jury  of 
negligence  on  the  part  of  the  "  person  in  charge 
of  the  train."  I  also  concur  with  those  of  your 
Lordships  who  think  that,  independently  of  the 
case  with  regard  to  Fletcher,  there  was  sufficient 
evidence  before  the  learned  judge  and  jiuy  to 
warrant  the  learned  judge  in  holding  that  Hopper 
was  in  charge  of  that  portion  of  the  train  which 
was  on  the  incline,  and  that  he  performed  the  duty 
which  was  entrusted  to  him,  and  which  he  under- 
took, in  a  negligent  manner. 

Judgmeni  appealed  from  reverted.  Betpon- 
denie  to  pay  to  the  appellant  the  cotti  in  the 
courts  below,  and  the  eoets  in  thi$  Houie. 


Digitized  by 


Google 


638— Yd.  Lxxm.] 


THE  LAW  TIMES. 


[Feb.  1,  1895. 


Ct.  of  App.] 


Maba  v.  Bbowhk. 


[Ot.  oi-  App. 


Solicitors  for  the  appellant,  Helder,  Boberts, 
Son,  and  Walters,  for  E.  Atter,  Whitehaven. 
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COURT   OF   APPEAL. 

Nov.  26,  26,  28,  and  Dee.  17, 1895. 

(Before  Lord  Hebscbeli.,  Skith  and 

BlOBY,  L.JJ.) 

llABA  «.  Bbowste.  (a) 

appeal  pbom  the  chancbby  division. 

Trustee— Breach  of  trust — Improper  investment — 

Constructive  trustee — Solicitor. 

By  a  settlement  ynade  in  1875  on  the  marriage  of 

M.  with  H.  R.  certain  securities  were  transferred 

to  trustees  upon  trusts  in  favour  of  M.  and  S.R. 

and  the  children  of  the  marriage. 

In  1883  H.  R.  consulted  H.  B.,  a  solicitor   in 

ftartnership  unth  A.  B.,  as  to  the  security  of  the 
ntsi  funds  then  in  the  hands  of  W.  and  J.,  the 
original  trustees.  It  was  arranged  that  W. 
should  retire,  and  that  A.  R.  should  he  appointed 
in  his  place,  and  in  Jan.  1884  a  deed  appointing 
A.  R.  a  trustee  in  place  of  W.  was  executed  by 
M.  and  H.  R.,  but  not  by  A.  B.  A  few  days 
after  S.  B.  obtained  an  examination  of  the 
securities  alleged  by  J.  to  represent  the  trust 
funds,  and  H.  B.  came  to  the  condusion  that 
some  of  them  were  forgeries,  but  he  induced  J. 
to  pay  aU  the  trust  funds  by  instalments  into  an 
account  in  a  bank  in  the  names  of  J.  and  A.  R. 

In  1884  J.  and  A.  R.  drew  various  cheques  on  this 
joint  account  and  handed  them  to  H.  B.  for 
investment  upon  mortgages  found  by  him  at  the 
instigation  and  toith  the  approval  of  B.  R.,  M., 
and  A.  B.  These  cheques  were  paid  by  H.  B. 
into  his  own  banking  account,  though  there  was 
a  record  of  the  transactions  in  the  partnership 
books. 

In  ■  May  1884  M.  and  H.  R.  appointed  A.  R.  and 
M.  R.  trustees  of  the  settlement  in  place  of  W. 
and  J.,  the  deed  being  executed  by  all  the  parties. 
In  1885  H.  R.  died,  his  widow  M.  and  two 
children  surviving  him. 

This  action  was  commenced  on  the  7th  Nov.  1890  by 
M.,  her  two  infant  children,  and  A.  R.,  and  1£.  R., 
against  H.  B.  arid  A.  B.,  to  make  them  liable  as 
constructive  trustees  for  losses  which  had  resulted 
from  the  investments.  The  investments  were  not 
proper  ones  for  trustees  to  m^e.  The  writ  was 
issued  more  than  six  years  after  the  dale  of  the 
last  mortgage  com/plained  of. 

Held,  that  from  the  date  of  the  opening  of  the 
joint  account  in  the  names  of  J.  and  A.  R.  to 
the  execution  of  the  deed  of  May  1884,  J.  and 
A.  R.  were  trustees  of  the  settlement. 

Held  also,  that  H.  B.  in  all  thai  he  did  acted  in 
■  the  capacity  of  solicitor  to  the  trustees;  that 
under  the  circumstances  he  could  not  be  m^e 
liable  as  a  constructive  trustee  ;  and  that  it  was 
too  late  to  maJee  him  liable  for  his  negligence  (if 
any)  as  solicitor. 

(a)  Beported  by  W.  C.  B1B8,  Eaq.,  Baniiter-ct-Law, 


Held  also,  that  it  was  not  within  the  scope  of  th» 
implied  authority  of  a  partner  in  a  solicitor'a 
business  to  constitute  himself  a  constructive 
trustee  so  as  to  bind  a  partner  and  make  fcti» 
also  liable  as  a  constrrictive  trustee  although  ha 
was  not  aware  of  the  dealings  by  which  the  eott- 
struetive  trust  was  established. 

Held,  therefore,  that  neither  of  the  defendants  was 
liable;  and  the  action  must  be  dismissed  with- 
costs. 

Decision  of  North,  J.  (72  L.  T.  Rep.  765;  (1895> 
2  Ch.  69)  reversed. 

This  was  an  appeal  from  a  decision  of  North,  J., 
reported  72  L.  T.  Bep.  765,  holding  that  two 
Bolicitors  were  liable,  as  constructive  trustees,  to 
make  good  certain  trust  funds  which  had  been 
lost  in  consequence  of  improper  investments. 

The  facts,  as  stated  by  Smith,  L.J.  in  his  judg- 
ment, were  as  follows : — 

By  a  marriage  settlement,  dated  the  30th  Aug. 
1875,  made  in  contemplation  of  the  marriage  of 
Mr.  Harold  Beeves  with  his  future  wife  Mrs. 
Beeves  (now  the  plaintifF,  Mrs.  Mara),  present  and 
after-acquired  property  which  together  ha» 
amounted  to  a  little  over  10,0002.  was  vested  in  two 
trustees  (Mr.  Walker  and  Mr.  James)  in  trust 
(so  far  as  material  for  this  point)  for  the  wife 
for  life,  with  remainder  to  the  issue  of  the 
marriage. 

Power  was  given  by  the  settlementtothe  trustees- 
to  invest  the  tinist  funds  amongst  other  things- 
in  freehold,  leasehold,  and  chattel  real  securities- 
in  England,  Wales,  and  Ireland,  and  power  was 
also  given  to  Mr.  and  Mrs.  Harold  Beeves,  or  the 
survivor  of  them,  to  appoint  new  trustees. 

There  were  two  children  of  the  mairiage,  the- 
two  infant  plaintiffs. 

In  Dec.  1883  Mr.  Harold  Beeves  and  his  wife- 
became  dissatisfied  with  the  way  the  trust  was 
being  administered  by  Mr.  James.  Mr.  Walker 
for  some  years  had  taken  hardly  any  part  in  the 
management  of  the  trust,  having  left  that  to  Mr. 
James,  who  was  a  solicitor  at  Liverpool. 

At  this  time  (Dec.  1883)  Mr.  Harold  Beeves 
consulted  his  brother,  Mr.  Arthur  Beeves,  who 
afterwards  became  trustee  of  the  trust  funds,  and 
thereupon  they  communicated  with  the  defendant,. 
Mr.  Hugh  Browne,  who  was  a  solicitor  at  Notting- 
ham in  partnership  with  the  other  defendant,  ib. 
A.  Browne,  in  order  that  he  might  look  into  the 
affairs  of  the  trust,  which  he  accordingly  did. 

Grave  irregularities,  to  say  the  least,  were  then 
discovered  by  Mr.  Hugh  Browne  upon  Mr.  James' 
part;  portions  of  the  trust  property  were  not 
forthcoming;  documents  supposed  to  he  spurious 
were  produced  by  him ;  and  it  became  evident 
that  the  great  thing  to  be  done  was,  if  possible^ 
to  get  the  trust  funds  which  were  not  then  forth- 
coming replaced  and  made  good  by  James. 

Mr.  Walker  was  desirous  of  being  relieved  of 
the  trust,  which,  as  before  stated,  he  had  left  to 
the  management  of  Mr.  James,  and  upon  the  7th 
or  8th  Jan.  1884  (the  deed  is  not  dated)  Mr.  and 
Mrs.  Harold  Beeves,  under  the  powers  contained 
in  their  marriage  settlement,  by  deed  appointed 
Mr.  Arthur  Beeves  (the  brother  of  Mr.  Harold 
Beeves)  a  trustee  in  the  place  of  Mr.  Walker,  who 
took  no  further  part  in  the  management  ot  the 
trust. 

By  this  deed,  which  recited,  as  the  fact  was, 
that  Walker  was  desirous  of  retiring  from  ti^ 
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tmst,  and  that  Harold  Beeves  and  Ellen  Ms  wife 
'desired  to  appoint  Arthur  Reeves  to  be  a  trustee 
of  the  mamage  settlement  in  the  place  of  Walker, 
Arthur  Beeves  was  appointed  a  trustee  of  the 
man-iage  settlement  in  tue  place  of  Walker. 

This  deed  was  duly  executed  by  Harold  Beeves 
and  Ellen  his  wife.  It  was  not  siinied  by  Mr. 
Walker  nor  by  Mr.  Arthur  Beeves,  but  the  latter 
at '  once  entered  upon  the  management  of  the 
trust  and  took  an  active  part  therein. 

Mr.  Hugh  Browne,  at  the  instance  of  Mr.  and 
Mrs.  Harold  Beeves,  thereupon  set  to  work  to 
press  Mr.  James  to  make  good  the  deficiencies 
m  the  trust  funds,  and  North,  J.  said  that  In  this 
matter  it  was  doubtful  whether  anyone  could 
have  been  found  who  would  have  shown  so  much 
tact,  and  have  managed  the  matter  with  so  much 
success  as  Mr.  Hugh  Browne  did. 

Mr.  James  was  induced  by  Mr.  Hugh  Browne 
to  make  good  the  deficiencies,  and  between  Jan. 
1884  and  the  9th  May  1884  Mr.  James  with  this 
object  made  payments  into  an  account  opened  at 
the  bank  of  Messrs.  Yates  and  Co.  in  the  joint 
names  of  himself  (James)  and  Mr.  Arthur 
Beeves. 

Mr.  James  agreed  that  he  should  retire  from 
the  trust  when  he  had  fully  recouped  the  trust 
fund,  and  all  deficiencies  were  made  good  by  him 
by  the  9th  May  1884. 

It  was  also  arranged  that  Miss  Marian  Beeves, 
sister  to  Mr.  Arthur  Reeves,  should  become 
tinistee  in  the  place  of  James  when  he  retired, 
and  on  the  9th  May  1884  a  deed  appointing  Miss 
Marian  Beeves  trustee  of  the  trust  funds  in  con- 
junction with  her  brother  Arthur  was  executed. 

Between  Jan.  1884  and  the  9th  May  1884  the 
moneys  paid  by  James  into  the  joint  account  at 
Tates'  bank  became  available  for  the  trust,  they 
having  been  paid  into  the  joint  account  by  James 
for  that  purpose. 

It  appears  that  Mr.  Harold  Beeves  and  his 
wife  were  anxious  that  this  money  should  be 
invested  and  not  lie  idle,  and  that,  if  possible, 
5  per  cent,  interest  should  be  obtained  for  it,  and 
they  and  Mr.  Arthur  Beeves  agreed  that  Mr. 
Hugh  Browne  should  look  out  for  investments 
upon  mortmge  for  these  moneys,  as  they  were 
paid  by  James  into  the  joint  account  at 
Messrs.  Yates'  bank. 

Mr.  James  was  well  aware  that  these  moneys 
were  being  invested  by  Mr.  Hugh  Browne  on 
ibehalf  of  tiie  trusts,  and,  in  order  that  this  might 
Ibe  done,  he  in  conjunction  with  Mr.  Arthur 
Beeves  from  time  to  time  drew  cheques  upon  the 
accounts  at  Yates'  bank  in  favour  of  Mr.  Hugh 
Browne,  who  passed  the  money  so  received  into 
ihis  private  banking  account,  and  thereout  ad- 
vanced it  to  the  diffei-ent  mortgagors  as  their 
tnildings  progressed. 

It  appeared  from  the  correspondence  put 
in  that  all  that  was  done  by  Mr.  Hugh  Browne 
in  these  matters  had  the  sanction  and  ap- 
proval of  Mr.  and  Mrs.  Harold  Beeves  and  of 
Mr.  Arthur  Beeves,  who  were  kept  fully  informed 
of  what  was  going  on,  and  the  investments  that 
■were  being  made.  Mr.  James  knew  that  invest- 
ments  were  being  made  for  the  trust  by  Mr. 
Hugh  Browne  out  of  the  moneys  he  had  paid 
into  the  joint  account,  and  he  was  content  that 
this  should  be  done,  though  it  would  seem  that 
as  regards  the  actual  investments  he  was  willing 
to  leave  this,  and  did  leave  this,  to  Mr.  Arthur 


Beeves  and  Mr.  and  Mrs.  Harold  Beeves,  and 
did  not  care  to  inquire  thereto. 

The  greater  part  of  the  trust  funds  having 
been  lost  in  consequence  of  the  mortgages  proving 
an  insufBcient  security,  this  action  was  com- 
menced on  the  7th  Nov.  1890  by  Mrs.  Mara,  her 
two  infant  children,  A.  B.  Beeves,  and  Marian 
Beeves  against  Hugh  and  A.  Browne,  claiming 
a  declaration  that  they  were  jointly  and  severally 
liable  to  make  good  the  losses,  and  North,  J.  held 
they  were  liable. 

Swinfen  Eady,  Q.C.  and  Bovme  for  A.  Browne. — 
The  only  possible  claim  which  the  trustees  could 
have  against  the  defendants  is  for  negligence  as 
solicitors  for  not  advising  them  that  the  invest- 
ments were  improper;  but  that  claim  is  barred 
by  the  Statute  of  Limitations.  The  infant 
plaintiffs  could  not  maintain  an  action  for 
negligence  against  the  defendants : 

Bat  V.  ileek,  14  App.  Cas.  558. 
North,  J.  has  held  that  they  are  liable  to  the 
beneficiaries  as  constructive  trustees.  But  Hugh 
Browne  always  acted  only  as  solicitor  to  the 
trustees.  The  money  merely  passed  through  his 
hands  for  a  particular  purpose  in  each  case.  The 
investments  in  every  case  were  made  in  the 
names  of  the  present  trustees,  and  are  within  the 
investment  clause  in  the  settlement.  The  adult 
plaintiffs  were  all  aware  of  what  was  being  done, 
and  the  investments  were  made  at  their  request 
and  with  their  approval.  They  are  all  recited  in 
the  deed  of  the  9th  May  1884,  appointing  A.  B. 
Beeves  and  Marian  Beeves  trustees  in  the  place 
of  James  and  Walker.  At  the  time  the  invest- 
ments were  made  there  were  existing  truslees, 
viz.,  James  and  A.  B.  Beeves.  Although  the  deed 
of  the  7th  or  fith  Jan.  1884,  appointing  A.  B. 
Beeves  a  trustee  in  place  oi  Walker  was 
only  executed  by  Mr.  and  Mrs.  Beeves,  yet  the 
trust  money  was  paid  into  the  joint  account  of 
James  and  A.  B.  Beeves,  and  A.  B.  Reeves  dealt 
with  that  money  and  was  a  trustee.  At  any  rate 
he  was  a  designated  trustee.  The  fact  that  H. 
Browne  kept  some  of  the  money  in  his  possession 
for  a  time,  and  only  paid  it  to  the  mortgagors  as 
the  buildings  were  finished,  does  not  make  him  a 
constructive  trustee.  The  money  was  paid  to 
Browne  by  James  and  A  B.  Beeves  out  of  their 
joint  account.  Hugh  Browne  acted  as  the  agent 
merely  of  the  trustees,  and  is  not  a  constructive 
trustee: 

Bamet  v.  Adiy,  30  L.  T.  Bep.  4;  L.  Bep.  9  Ch. 
App.  244 ; 

Rohertaon  t.  Amutrong,  28  Beav.  123 ; 

Be  Spencer  ;  Spencer  v.  Hart,  45  L.  T.  Bep.  645 ; 

Soar  v.  Aihwell,  69  1.  T.  Bep.  585;  (1893)  2  Q.  B. 
390; 

Ufe  AMoeiation  of  Scotland  v.  Siddal,  4  L.  T.  Bep. 
311;  3  De  Q.  F.  &  J.  58. 

North,  J.  relied  on  Blyth  v.  Fladgate  (63  L.  T. 
Bep.  646 ;  (1891)  1  Ch.  337).  Here  there  were 
existing  trustees  at  the  time  of  the  investments, 
and  other  persons  were  ready  to  come  on  as 
trustees.  There  the  solicitors  obtained  the 
money  as  agents  of  the  old  trustees,  and  after 
the  death  of  the  old  trustees,  and  before  the 
appointment  of  the  new  trustees  they  invested  it 
on  an  insufficient  security,  and  were  therefore 
held  liable  for  the  loss.  But,  if  Hugh  Browne  is 
liable  as  a  constructive  trustee,  his  partner  A. 
Browne  is  not.  The  money  received  by  H.  Browne 
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was  not  paid  ib  to  the  firm's  account.  The  cheques 
were  payable  to  the  order  o'f  H.  Browne,  and  he 
paid  them  into  his  own  account.  The  money  was 
never  in  H.  Browne's  possession  as  a  member  of 
the  firm.  It  is  essential  to  the  character  of  a 
trustee  that  the  trust  money  ahaU  be  under  his 
oont:vI : 

Re  Barney ;  Barney  t.  Barney;  67  L.  T.  Bep.  23 ; 
(1892)  2  Ch.  265. 

Besides,  it  is  not  within  the  scope  of  a  solicitor's 
business  to  become  a  constructive  trustee.  Every- 
thing was  done  with  Mrs.  Mara's  knowledge  and 
at  her  instigation,  and  if  the  defendants  are  liable 
as  ti-ustees  they  have  a  right  to  impound  her 
interest  in  the  trust  funds  under  sect.  45  of  the 
Trustee  Act  1893.  If  the  decision  of  North,  J. 
that  Mrs.  Mara's  present  interest  in  the  trust 
funds  was  a  new  one  which  arose  on  the  death  of 
her  husband  in  1885,  and  was  a  resulting  ti'ust  in 
consequence  of  her  life  interest  after  the  death  of 
her  husband  not  being  comprised  in  the  settle- 
ment, then  the  trustees  of  the  settlement  were  not 
trustees  of  it,  it  is  a  part  of  her  interest  not 
settled,  and  no  constructive  trust  of  it  can  arise. 

Cozens-Hardy,  Q.O.  and  C.  E.  E.  Jenhins  for 
the  plaintiffs. — Assuming  Hugh  Browne  to  be  the 
sole  defendant,  he  has  so  conducted  himself  that 
he  is  responsible  for  the  breach  of  trust  which 
has  taken  place.  These  investments  were  recom- 
mended by  him,  and  were  all  breaches  of  trust, 
not  only  biecause  they  were  insufficient  securities, 
but  because  they  were  of  such  a  nature  that  they 
wei-e  improper  investments  for  any  trust  money. 
The  houses  were  not  only  unlet,  but  were  un- 
finished: 

Learoyd  v.  Whiteley,  58  L.  T.  ^ep.  93 ;  12  App. 
Cas.  727. 

When  the  cheques  were  paid  to  him  he  paid  them 
into  his  own  account,  knowing  that  the  money 
was  trust  money  and  the  terms  of  the  trust.  He 
repaid  himself  certain  money  which  he  had 
advanced  on  these  securities,  and  doled  out  the 
money  by  instalments  to  the  mortgagors  at 
various  times.  Neither  James  nor  Walker  was 
consulted  as  to  the  investments.  H.  Browne  has 
never  purported  to  act  for  3a.xfies.  and  therefore 
he  can  only  have  acted  for  A.  R.  Beeves,  who  was 
merely  designated  as  a  trustee,  and  until  the 
execution  of  the  deed  of  May  1894  A.  R.  Reeves 
was  merely  a  trustee  de  son  tort.  A  trustee  de 
son  tort  cannot  employ  an  agent,  and  anyone 
employed  by  him  as  an  agent  into  whose  hands 
trust  money  comes  is  a  constructive  trustee : 

TheAUorney-Qeneral  v.  The  Corporation  of  Leicester, 
7  Beav.  176. 

[Lord  Herschell  referred  to  Fyler  v.  Fyler 
(3  Beav.  550).]  A  solicitor  can  be  a  construc- 
tive trustee  as  to  the  beneficiaries,  though  he 
is  solicitor  to  the  trustees.  If  an  agent  gets 
possession  of  trust  funds  and  miaapplies  them, 
or  assists  in  misapplying  them,  he  oecomes  a 
principal  and  liable  as  sncm  : 

Morgan  v.  Stephens,  4  L.  T.  Rep.  614 ;  3  Giff.  226 ; 

Lee  v.  Sankey,  27  L.  T.  Eep.  809 ;  L.  Eep.  15  Eq. 
204. 

StiOBT,  L.J.  referred  to  Wilson  v.  Moore  (3 
.  &  K.  337).]  The  difference  between  an  ordi- 
nary case  and  the  present  is  laid  down  in  Brinsden 
v.  Willianis  (71  L.  T.  Bep.  177 ;  (1894)  3  Ch.  186). 
Hugh  Browne  is  therefore  liable  as  a  constructive 


trustee.  A.  Browne  is  also  liable.  It  is  within 
the  scope  of  the  business  of  the  firm  to  invest 
clients'  money.  Money  for  investment  was  placed 
in  the  hands  of  one  member  of  the  firm,  and  the 
partnership  books  contain  entries  of  these  trans- 
actions.   The  firm  is  therefore  liable : 

Blyth  V.  Fladgate  (uM  tup.) ; 

Rhodes  v.  Movies,  71  L.  T.  Bep.  599  ;  (1895)  1  Ch. 

236; 
Moore  v.  Knight,  63  L.  T.  Bep.  831 :  (1891)  1  Ch. 

547. 

The  construction  put  on  the  settlement  by  North. 
J.  is  correct.  Mrs.  Mara's  life  interest  is  settied 
only  during  the  joint  lives  of  her  husband  and 
herself,  ana  on  her  husband's  death  in  1885  a 
fresh  interest  became  hers.  The  Statute  of  Limita- 
tions is  therefore  not  u  bar  to  her  claim,  {^hith, 
L.J.  referred  to  Be  Akeroyd's  Settlement  (69  L.  T- 
Rep.474;  (1893)  3  Ch.  363).] 

Swinfen  Eady  in  reply.  ^^^   ^^    ^^„ 

Dee.  17. — ^Lord  Hebschell. — On  the  30th  Aug. 
1875  a  settlement  was  executed  on  the  marriage 
of  Mrs.  Mara,  one  of  the  plaintiffs  in  this  action, 
with  her  first  husband,  Mr.  Harold  Reeves.  The 
trustees  of  this  settlement  were  Mr.  James 
Walker  and  Mr.  Bernard  James.  The  latter  was 
a  solicitor,  and  his  co-trustee  left  the  management 
of  the  trust  property  almost  entirely  to  him. 
Towards  the  end  of  the  year  1883  Harold  Reeves 
consulted  the  defendant  Hugh  Browne  as  to  the 
course  that  should  be  taken,  as  Mr.  and  Mrs. 
Reeves  entertained  grave  doubts  as  to  the  safety 
of  the  trust  investments.  The  amount  invested 
on  these  securities  exceeded  lO.OOOi.  The  defen- 
dant Hugh  Browne  was  a  friend  of  Harold  Reeves, 
and  was  in  practice  as  a  solicitor  in  Nottingham 
in  partnership  with  his  brother  Arthur  Browne, 
the  other  defendant.  It  was  in  consequence 
arranged  that  Walker  should  retire  from  the 
trust,  and  that  the  plaintiff  Arthur  Reeves  should 
become  a  trustee  in  his  stead.  To  this  all  parties, 
Mr.  and  Mrs.  Harold  Reeves,  Walker,  and  Arthur 
Reeves,  assented.  Accordingly  a  deed  was  pre- 
pared, by  which  Mr.  and  Mrs.  Reeves,  in  whom  the 
power  of  appointment  was  vested,  appointed  Arthur 
Reeves  as  trustee  in  the  place  of  Walker.  This 
deed  was  executed  by  Mr.  and  Mrs.  Reeves  about 
the  7th  or  8th  Jan.  1884.  It  was  not  executed 
by  Arthur  Beeves.  On  the  11th  Jau.  a  meeting 
took  place  between  Hugh  Browne  and  James, 
which  left  upon  the  mind  of  Hugh  Browne  the 
impression  that  the  securities  were  not  in  order, 
and,  indefd,  that  some  of  them  were  forgeries. 
James,  however,  expressed  his  willingness  to  take 
over  the  securities  himself  and  to  pay  the  amount 
of  the  trust  funds  in  cash,  expressing  himself 
willing  to  retire  from  the  trust.  A  sum  of 
14032.  15g.  was  at  once  forthcoming  from  James, 
and  this  was  placed  in  the  bank  of  Yates  and  Co. 
at  Liverpool,  to  the  credit  of  an  account  opened 
in  the  joint  names  of  James  and  Arthur  Reeves. 
I  may  state  at  once  that  various  moneys  were 
from  time  to  time  paid  by  James  to  the  credit  of 
this  account  until  the  wnole  of  the  trust  funds 
for  which  he  was  responsible  were  accounted  for. 
Sometime  in  Jan.  1884,  apparentiy  soon  after 
James  had  expressed  his  willingness  to  retire 
from  the  trust,  it  was  arranged  that  Marian 
Reeves  should  become  trustee  in  his  place.  On 
the  9th  May  1884  a  deed  was  duly  executed  by 
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"Mi.  and  Mrs.  Reeves,  as  well  by  the  retiring  and 
new  tiniatees,  by  which  Arthur  Reeves  and  Marian 
Reeves  were  appointed  trustees  in  the  place  of 
Walker  and  James.  The  transactions  for  which 
it  is  sought  to  muke  the  defendants  responsible 
in  the  present  action  all  took  place  between  the 
Drevious  month  of  January  and  the  date  of  that 
deed.  The  defendant  Hugh  Browne  was  un- 
doubtedly asked  by  Harold  Reeves,  with  the  full 
knowledge  of  Arthur  Reeves,  to  look  out  for  in- 
vestments by  way  of  mortgage,  to  which  the 
moneys  paid  in  by  James  to  the  bank  in  Liver- 
pool could  be  appUed.  Mr.  and  Mrs.  Reeves  were 
naturally  anxious  that  the  money  should  begin 
bearing  interest  as  soon  as  possible.  Hugh 
Browne  accordingly  suggested  a  series  of  invest- 
ments. I  do  not  differ  from  the  learned  judge 
who  tried  the  case  in  the  conclusion  that  the 
investments  were  not  proper  ones  for  trustees  to 
make.  The  money  was  to  be  lent  upon  building 
property  of  a  speculative  character,  and  the 
margin  was  not  satisfactory.  If  the  action  had 
t>een  one  charging  the  defendants  with  negligence 
as  solicitors,  with  a  view  to  mnke  them  respon- 
sible for  such  loss  as  the  trust  estate  had  sustained 
owing  to  the  investments  made,  it  may  well  be 
that  there  would  have  been  no  answer  to  the 
action  had  it  been  brought  in  due  time ;  but  any 
such  claim  is  now  bari-ed  by  the  Statute  of 
Limitations.  The  case  sought  to  be  made  against 
the  defendants  is,  that  their  liability  is  the 
same  as  if  they  had  been  the  appointed 
trastees  of  these  trust  funds,  and  bound  as 
such  to  see,  not  only  that  the  investments 
were  within  the  terms  of  the  investment 
clause,  but  that  they  were  of  a  proper  nature. 
The  learned  judge  in  the  court  below  held  that 
the  plaintiffs  had  established  their  case.  "The 
moneys,"  he  said,  ''laid  out  by  him  while  there 
were  no  trustees  were  advanced  upon-  his  own 
responsibility,  he  being  a  principal  in  the  matter, 
and  not  a  mere  agent  for  persons  under  whose 
lawful  directions  he  waa  acting."  I  find  myself 
quite  unable  to  take  this  view  of  the  facts.  It 
l>ecome8  necessary  now  to  advert  more  particu- 
larly to  the  manner  in  which  the  trust  funds 
came  into  the  hands  of  Hugh' Browne.  In  each 
spe|cific  case  the  particulars  of  the  investment 
which  Hu«h  Browne  had  to  propose  were  com- 
mnnicatea  to  Arthur  Reeves,  and  a  cheque  was 
drawn  for  the  purpose  of  being  applied  to  that 
particular  investment,  the  cheque  being  signed  by 
Tx>th  Arthur  Reeves  and  James,  in  whose  names 
the  banking  account  stood,  and  the  money,  when 
so  received  by  Hugh  Browne,  was  paid  over  to 
the  intended  mortgagors.  It  is  true  that  in  two 
instances  Hugh  Browne  had  himself  advanced  a 
portion  of  the  sum  which  the  mortgagor  required, 
and  of  course  paid  over  to  the  intending  mort- 
.gagor  the  balance  only,  and  that  he  sometimes 
delayed  paying  a  portion  of  the  sum  agreed  to  be 
advanced  until  the  mortgagor  had  proceeded 
farther  with  the  buildings  he  was  erecting,  but 
I  do  not  think  these  cii-cumstances  make  any 
difference.  The  moneys  sent  by  Arthur  Reeves 
and  James  were  in  every  case  applied  to  obtaining 
ihe  investments  for  the  purpose  for  which  they 
were  sent.  James,  indeed,  probably  was  not 
made  aware,  as  Arthur  Reeves  was,  of  the  par- 
ticulars of  the  proposed  investments,  and  perhaps 
did  not  trouble  himself  about  them,  but  he  un- 
doubtedly knew  that  the  money  was  being  lent 


for  investment  on  mortgage  securities  which  had 
been  offered,  since  that  very  circumstance  was 
employed  as  a  means  of  putting  pressure  upon 
him  to  complete  as  speedily  as  possible  payment 
into  the  bank  of  the  full  value  of  the  trust  estate. 
It  was  conceded  by  Mr.  Gozens-Hardy,  in  his 
argument  for  the  respondents,  that,  if  the  trans- 
actions now  impeached  had  taken  place  after  the 
date  of  the  deed  of  appointment  of  May  1884,  he 
could  not  have  maintained  that  the  defendiamt 
Hugh  Browne  was  to  be  regarded  as  a  construc- 
tive trustee.  North,  J.  appeoi-s  to  have  taken  the 
same  view,  for  he  refused  relief  in  respect  of 
advances  made  when  the  trusteeship  was,  as  he 
said,  full.  In  my  opinion  the  distinction  made  is 
not  a  sound  one.  I  do  not  think  that  it  is  correct 
to  say  that  prior  to  that  date  there  were  no 
trustees.  It  appears  to  me  that  from  the  date,  at 
all  events,  when  the  account  was  opened  in  the 
names  of  Arthur  Reeves  and  James,  down  to  the 
appointment  by  deed  in  the  May  following,  those 
two  gentlemen  were  the  trustees  of  the  settlement. 
It  may  be  quite  true  that,  when  the  circumstances 
of  suspicion  in  relation  tQ  James's  conduct  became 
known  to  Arthur  Reeves  after  the  11th  Jan.,  he 
was  unwilling  to  be  joined  with  James  as  trustee, 
and  that,  if  he  had  not  intermeddled  with  the  trust 
in  any  way,  the  deed  of  appointment  executed  by 
Mr.  and  Mrs.  Reeves  would  have  been  ineffectual. 
But,  in  the  circumstances  which  actually  occurred, 
I  cannot  treat  that  instrument  as  a  mere  nullity. 
Arthur  Reeves  actually  became  a  joint  recipient 
with  James  of  the  whole  of  the  trust  funds,  and 
jointly  with  him  disposed  of  them  at  a  time  when 
James,  though  he  had  expressed  his  willingness 
to  retire,  was  still  a  trustee.  It  is  admitted  that 
Reeves  by  so  doing  subjected  himself  to  the 
responsibilities  of  a  trustee  in  respect  of  that 
trust  fund.  He  became,  it  is  said,  a  trustee  d« 
son  tort.  But  does  it  not  seem  strange  thus  to 
designate  him  when  he  had,  immediately  before 
this,  been  appointed  a  trustee  with  his  assent  by 
those  who  were  competent  to  make  the  appoint- 
ment P  It  is  surely  more  reasonable  to  refer  his 
acts  as  trustee  to  this  appointment  than  to  treat 
them  as  tortious.  In  my  opinion,  therefore,  the 
trusteeship  was  full  during  the  period  covered  by 
the  transaction  in  question  as  truly  as  it  was 
after  the  subsequent  month  of  May,  and  the 
learned  counsel  for  the  respondents  made,  in  my 
opinion,  no  greater  concession  than  he  was  com- 
pelled to  make  when  he  conceded  that,  if  the 
money  had  come  into  Hugh  Browne's  hands  from 
duly  appointed  trustees  for  application  upon 
specific  investments,  his  responsibility  would  have 
l^n  that  of  a  solicitor,  and  not  of  a  trustee.  I 
think  it  right,  however,  to  say  that  I  am  not 
satisfied  that,  even  if  Arthur  Beeves  is  to  be 
regarded  as  not  having  been  duly  appointed,  the 
result  would  have  been  different.  Hugh  Browne 
was  certainly  not  purporting  or  intending  to  act 
as  trustee,  nor  was  he  supposed  by  anyone  to  be 
so  acting.  He  purported  to  act  throughout  as 
solicitor,  and  was  understood  by  all  parties  to  be 
so  acting.  Even  conceding  that  he  might  in 
some  circumstances,  notwithstanding  this,  be 
held  liable  as  a  trustee,  what  arc  the  circumstances 
here  ?  James  was  undoubtedly  a  trustee,  and 
Arthur  Reeves,  with  the  assent  of  Walker,  the 
other  trustee,  and  of  those  who  had  the  power  of 
appointing  a  new  trustee,  acted  as  such.  Although 
James  may  not  have  troubled  himself  about  tie 
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investments,  I  cap  entertain  no  doubt  that  both 
he  and  Arthur  Beeves  regarded  and  dealt  with 
Huffh  Browne  as  solicitor  to  the  trust,  and  as 
such  handed  to  him  the  trust  funds  to  be  applied 
to  specific  investments.  Under  circumstances 
such  as  these  I  am  not,  as  at  present  advised,  pre- 
pared to  hold  that  Hugh  Browne  would  be  liable 
as  a  constructive  trustee.  What  I  have  already 
said  is  sufficient  to  dispose  of  the  action.  But  I 
desire  to  add  that,  even  if  in  the  circumstances  of 
this  case  Hugh  Browne  had  been  held  liable  as  a 
trustee,  I  should  BtUl  have  come  to  the  conclusion 
that  the  defendant  Arthur  Browne  was  not  so 
liable.  The  only  case  against  him  is  that,  during 
the  period  covered  by  these  transactions,  he  was 
in  partnership  as  a  solicitor  with  the  other  defen- 
dant. He  took  no  part  in  them  and  was  ignorant 
of  their  nature.  In  my  opinion,  it  is  not  within 
the  scope  of  the  imphed  authority  of  a  partner 
in  such  a  business  tnat  he  should  so  act  as  to 
make  himself  a  constructive  trustee,  and  thereby 
subject  his  partner  to  the  same  liability.  I  think 
the  appeal  must  be  allowed,  and  the  action  dis- 
missed with  costs. 

Smith,  L.J. — In  this  case  North,  J.  has  held 
two  solicitors,  Mr.  Hugh  and  Mr.  Arthur  Browne, 
liable  as  constructive  trustees  to  make  good  a  loss 
which  has  accrued  to  a  trust  fund  by  reason  of  its 
.having  been  invested  in  improper  securities,  and 
the  question  is,  whether  either  or  both  of  these 
gentlemen  are  so  liable.  The  plaintiffs  are  Mi-s. 
Mara,  who  has  a  life  interest  in  the  trust  funds, 
her  two  infant  children,  and  the  present  trustees 
of  the  fund.  No  case  is  made  against  the  defen- 
dants that  they  wero  liable  to  make  good  the  loss 
by  reason  of  negligence  whilst  acting  as  solicitors, 
and,  had  it  been,  the  defendants  would  have  had 
a  good  answer  to  such  a  claim  by  either  Mrs. 
M^:a  or  the  trustees  under  the  Statute  of  Limita- 
tions, for  the  investment  of  the  trust  funds, 
which  is  the  subject-matter  of  complaint,  took 
place  as  long  ago  as  the  months  of  Febi-uary  and 
March  1884,  and  the  writ  in  the  action  was  not 
issued  till  the  7th  Nov.  1890,  and,  as  regards  the 
infant  plaintiffs,  the  case  in  the  House  of  Lords 
of  Bae  V.  Meelc  (ubi  sup.)  shows  that  they  could 
not  maintain  an  action  for  negligence  against  the 
defendants,  for  the  breach  of  duty,  if  it  existed, 
was  to  the  trustees  and  not  the  beneficiaries. 
The  facts  are  these :  [His  Lordship  then  stated 
the  facts  set  out  above  and  continued :]  North,  J. 
found,  and  I  agree  with  him,  that  eight  of  the 
mortgages  taken  for  the  trust  funds  were  specula- 
tive and  risky,  and  not  such  as  could  be  justified 
by  a  trustee;  in  fact,  these  investments  consti- 
tuted breaches  of  trust.  Although  this  might 
well  render  the  trustees  liable  for  a  breach  of  trust, 
it  certainly  per  se  does  not  render  their  solicitors 
so  liable.  But  it  is  said  that  the  facts  show  that 
there  should  be  imputed  to  Mr.  H.  Browne  the 
character  of  a  trustee,  or,  in  other  words,  that  he 
was  a  trustee  de  son  tort,  and  upon  this  ground  the 
learned  judge  has  held  him  liable.  It  is  not  con- 
tended on  behalf  of  the  plaintiffs  that  Mr.  Hugh 
Browne  has  been  guilty  of  any  fraudulent  or  dis- 
honest conduct  to  the  injury  of  the  cestui  que 
trust ;  nor,  to  use  Lord  Langdale's  words  in  Fyler 
V.  Fyler  (3  Beav.  500),  did  he,  being  a  solicitor,  take 
advantage  of  his  position  to  acquire  a  benefit  for 
himself  at  the  hazard,  if  not  to  the  prejudice,  of  the 
.trust.  Bat  it  was  said  that  he  had  made  himself 
a  constructive  trustee,  which,  as  far  as  I  know,  is 


the  same  thing  as  a  trustee  de  son  tort.    Now, 
what  constitutes  a  tmstee  de  son  tort  ?  It  appears 
to  me  if  one,  not  being  a  trustee  and  not  having 
authoritv  from  a  trustee,  takes  upon  himself  to 
intermeddle  with  trust  matters  or  to   do  act» 
characteristic  of  the  ofBce  of  trustee,  he  may 
thereby  make  himself  what  is  called  in  law  a. 
trustee  of  his  own  wrong — i.e.,  a  trustee  de  son  tort, 
or,  as  it  is  also  termed,  a  constructive  trustee. 
Lord  Selbome,  when  Lord  Chancellor,  dealt  witii 
this  question  in  Barnes  v.  Addy.     He  said  (30 
L.  T.  Rep.  6;  L.  Eep.  9  Ch.  App.  251):  "That 
responsibility  "  (t.e.,  of  a  trustee)  "  may  no  doabfc 
be  extended   in   equity  to  others  who  are  not 
properly  trustees,  if  they  are  found  either  TnaTfing 
themselves  trustees  de  son  tort  or  actually  partici- 
pating in  any  fraudulent  conduct  of  the  tmstee  to 
the  injury  of  the  cestui  que  trust.    But,  on  the  other 
hand,  strangers  are  not  to  be  made  constructive 
trustees  merely  because  they  act  as  the  agents  of 
trustees  in  transactions  within  their  legal  powers, 
transactions,  perhaps,  of  which  a  court  of  equity 
may  disapprove,  unless  those  agents  receive  and 
become  chargeable  with  some  part  of  the  timst- 
property,  or  unless  they  assist  with  knowledge 
in  a  dishonest  and  fraudulent  design  on  the  p:^ 
of  trustees."    James,  L.J.  added  (30  L.  T.  Kep. 
7 ;  L.  Rep.  9  Ch.  App.  255) :    "  I  most  cordially 
concur  in  the  general  principle  with  which  the 
Lord  Chancellor  began  his  judgment.      I  have 
long  thought,  and  more  than  once  expressed  my 
opinion  from  this  seat,  that  this  coart  has  ia 
some  cases  gone  to  the  very  verge  of  justice  ia 
making  good  to  eestuis  que  trv^t  the  consequence» 
of  the  breaches  of  trust  of  their  trustees  at  the 
expense  of  persons  perfectly  honest,  but  who  have 
been,  to  some  more  or  less  degree,  injudicious.    I 
do  not  think  it  is  for  the  good  of  the  cestuii  qu» 
trust,  or  the  good  of  the  world,  that  those  caaes 
should  be  extended."    In  this,  if  I  may  say  so,  I 
entirely  agi-ee.    In  the  present  case  Mr.  Hugh 
Browne    never    became    possessed   of   the   trust 
funds  excepting  for'  the  purpose  of  transferring 
them  from  the  joint  account  at  Messrs.  Yate» 
to  the  mortgagors,  which   he   faithfully  carried 
out,  and   which    he    did    with    the   sanction  of 
Mr.  James  and  of  Mr.  Arthur  Reeves,  who  had 
been  appointed  trustee  under  the  circumstances 
above  mentioned,  and  no  one  can  suggest  any 
knowledge  in  Mr.  Hugh  Browne  of  a  fraudulent 
design  on  the  part  of  the  trustees,  for  the  simple 
reason  that  no  such  design  in  fact  existed.     In 
my  judgment,  the  true  inference  to  be  drawn  from 
the  facts  of  this  case  is,  that  Mr.  Hugh  Browne 
between  Jan.  1884  and  the  9th  May  1884  acted  as 
solicitor  for  Mr.  James  and  Mr.  Arthur  Reeves, 
and  that  he  never  assumed  to  act  otherwise,  that 
he  never  intended  to  act  otherwise,  and  that,  in 
truth,  he  never  did  act  otherwise.    Mr.  Cozens- 
Hardy,  on  behalf  of  the  plaintiffs,  admitted — imd 
I  think  that  his  admission  was  well  founded — that, 
if  the  deed  of  the  9th  May  1884,  appointing  Mr. 
Arthur  Reeves  and  his   sister  Maiian   trustees 
bad  been  executed  in  Jan.  1884,  he  could  not 
have    contended   that    Mr.   Hugh   Browne  waa 
acting  otherwise  than  as  solicitor  to  the   trus- 
tees  in   what    he    did    between    January  and 
the  9th  May  1884,  for  he  would  then  have  been, 
acting  for  principals — i.e.,  for  trustees  in  trans- 
actions witnin   their  legal  povrer — ^but  he  con- 
tended that,  as  the  deed  was  not  executed  until 
the  9th  May  1884,  Mr.  Arthur  Reeves  up  till  ibax 
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was  at  thn  most  a  mere  tmstee  de  son  tort,  and 
that  Mr.  James,  although  an  undoubted  truBtee, 
-was  not  permitting  Mr.  Hugh  Browne  to  act  for 
tim,  and  consequently  Mr.  Hugh  Browne  having 
no  pi-inoipals,  he  must  be  held  to  have  been  a 
principal  himself,  and  therefore  a  trustee  de  son 
tort.  But  why  is  it  to  be  said  that  Mr.  Arthur 
fi/eeves  between  Jstnuary  and  the  9th  May  1884 
was  merely  a  trustee  d.e  son  tort  ?  He  had  been 
appointed  tmstee  by  deed  under  seal  in  Jan.  1884, 
and  he  at  once  undertook  the  burden  of  the  trust, 
and  the  impeached  inyestments  did  not  take  place 
ontil  afterwards — viz.,  between  the  20th  Feb. 
1884  and  the  14th  March  1884.  In  my  judgment 
it  is  incorrect  to  hold  that  he  was  acting  as  trustee 
de  son  tort.  Why  is  this  to  be  assumed  P  The 
learned  judge  came  to  the  conclusion  that  Mr. 
Arthur  Beeves  never  acted  under  the  deed  of  Jan. 
1884,  and  he  holds  that  it  wa«  abandoned;  but 
why  is  this  to  be  so  held  ?  We  find  Mr.  Arthur 
Heeves  after  its  execution  at  once  entering  upon 
the  business  of  the  trust;  and  why  is  it  to  be 
assumed  and  held  that  be  then  acted  as  a  trustee 
in  his  own  wrong  rather  than  as  a  properly 
appointed  trustee  P  I  can  draw  no  such  inference. 
It  IS  true  that  in  1890  Mr.  Hugh  Browne  ran  his 
pen  through  the  signatures  of  Mr.  and  Mrs. 
Harold  Beeves,  lest,  as  he  said,  any  person  should 
mistake  the  deed  for  a  living  one ;  but  this  was 
many  years  after  it  was  executed  and  at  a  time 
when  it  was  no  longer  needed,  for  the  deed  of  the 
9th  May  was  all  that  was  then  required.  The 
learned  judge  also  held  that  Mr.  Hugh  Browne 
oould  not  say  that  he  was  acting  as  solicitor  for 
James,  for  he  had  treated  him  as  a  hostile  party. 
Bat,  with  submission,  although  this  was  so  at 
one  time,  the  learned  judge  appears  to  me  to  have 
omitted  to  notice  the  part  taken  by  James,  as  he 
made  good  the  trust  fund,  in  drawing  the  cheques 
in  conjunction  with  Arthur  Beeves  upon  their 
joint  account  at  Messrs.  Yates'  Bank  with  the 
oxpress  object  that  the  moneys  so  obtained  should 
be  invested  by  Hugh  Browne  for  the  tiiist.  Upon 
these  questions  of  fact  I  find  myself  differing 
with  the  learned  judge.  In  my  opinion,  between 
Jan.  1884  and  the  9th  May  1884  it  has  been 
pioved  that  Air.  Hugh  Browne  was  acting  for  Mr. 
James  and  Mr.  Arthur  Beeves  in  making  the 
investments,  that  they  were  the  de  facto  trustees, 
and  that  he  had  them  as  principals,  and  that  in 
what  he  did  he  was  not,  therefore,  a  trustee  de  son 
tort.  This  suffices  to  determine  this  case ;  but, 
bad  Mr.  Hugh  Browne  been  acting  as  a  trustee 
de  son  tort,\I  do  not  see  how  that  circumstance 
renders  Mi-.  Arthur  Browne,  his  partner,  liable 
for  the  consequences  attaching  to  such  a  position. 
It  is  not,  however,  necessary  to  discuss  this  nor 
the  point,  so  much  debated  at  the  bar,  as  to  what 
would  have  been  Mr.  Hugh  Bi-owne's  position 
if  he  acted  for  Mr.  James,  who  was  an  actual 
tmstee,  and  Mr.  Arthur  Beeves,  if  he  had  been 
mei-ely  a  tmstee  designated  and  not  actually 
appointed.  For  these  reasons  I  think  that  this 
appeal  should  be  allowed  with  costs,  and  that  the 
action  most  be  dismissed  with  costs. 

BiOBT,  L.J. — By  a  settlement  dated  the  30th 
Aug.  1876,  made  in  contemplation  of  the  marriage 
afterwards  solemnised  between  Harold  Beeves 
and  Ellen  Jane  Walker,  certain  property  of  Miss 
Walker,  of  the  value  of  about  50002.,  was  vested 
in  James  Walker  (a  brother  of  the  lady)  and 
Bernard  Edwin  James  as  trustees,  upon  trust. 


after  the  solemnisation  of  the  marriage,  to  permit 
the  existing  investments  to  remain  unaltei«d,  or 
with  the  consent  in  writing  of  the  lady  during  her 
life  to  convert  and  invest  the  proceeds  in  their 
names  upon  (amongst  other  securities)  leasehold 
securities  in  Engltuid.  The  deed  also  provided 
for  bringing  into  settlement  property  to  which 
the  lady  might  become  entitled  during  the  in- 
tended coverture,  and  under  this  covenant  large 
sums  were  received  by  the  trustees,  so  that  at  the 
time  of  the  investments  complained  of  in  this 
action  the  titist  funds  exceeded  10,0002.  in  value. 
Fiom  the  time  of  the  marriage  James  Walker  did 
not  take  any  active  part  as  trustee.  The  manaee- 
ment  of  the  trust  funds  was  left  entirely  to  uie 
other  trustee,  Bernard  Edwin  James,  a  solicitor 
in  Liverpool,  who  also  acted  as  solicitor  for  James 
Walker  in  matters  relating  to  the  trust.  In  the 
mouth  of  Deo.  1883  some  uneasiness  having  been 
felt  as  to  the  position  of  the  trust  f UAds,  James 
Walker  became  desirous  of  being,  or  at  least 
willing  to  be,  discharged  from  the  trusts  of  the 
settlement,  and  the  plaintiff  Arthur  Beeves, 
brother  of  Harold  Beeves,  was  requested  to  become 
a  trustee  in  his  place  jointly  with  Bernard  Edwin 
James.  He  agreed  to  do  so,  and  requested  the 
defendant  Hugh  Browne,  a  member  oi  a  firm  of 
solicitors  at  Nottingham,  practising  under  the 
style  of  Browne  and  Sons,  to  act  for  him  in  the 
matter.  The  defendant  Arthur  Browne  was  the 
only  partner  of  the  defendant  Hugh  Browne  at 
the  time,  bat  personally  he  appears  to  have  taken 
no  part  in  the  business  of  the  trust.  On  the  19th 
Dec.  1883  the  defendant  Hugh  Browne  informed 
the  plaintiff  Arthur  Beeves  by  letter  that  he  was 
sending  off  the  draft  appointment  of  himself 
(Arthur  Beeves)  for  Mr.  James  to  peruse. 
Whether  the  draft  was  so  sent  at  the  time  does 
not  appear  from  the  correspondence ;  but  on  the 
3rd  Jan.  1884  Mr.  James  and  the  defendant  Hugh 
Browne  had  an  interview  in  the  house  of  the 
latter  at  Nottingham,  and  there  settled  the  draft 
of  a  deed  providing  for  the  appointment  of  the 
plaintiff  Arthur  Beeves  to  act  as  tmstee  in  the 
place  of  Mr.  Walker  jointly  with  Mr.  James.  At 
this  interview  it  would  seem  that  Mr.  James  gave 
assurances  to  the  defendant  Hugh  Browne  which 
for  the  time  led  the  latter  to  oelieve  that  any 
suspicions  which  had  been  entertained  as  to  the 
safety  of  the  trust  funds  were  without  foundation. 
Accordingly  he  had  the  draft  appointment 
engrossed,  and  shortly  afterwards  sent  it  to 
Mr.  and  Mrs.  Beeves  for  execution  by  them,  and 
they  executed  it  on  or  about  the  8th  Jan.  1^4. 
The  defendant  Hugh  Browne  pressed  for  an  inter- 
view with  Mr.  James  to  examine  the  securities 
alleged  to  have  been  taken  in  the  joint  names  of 
the  tiTistees,  and  he  and  Mr.  Harold  Beeves,  for 
whom,  as  well  as  for  Mrs.  Beeves  and  the  plaintiff 
Arthur  Beeves,  he  was  acting,  had  an  interview 
at  Liverpool  with  Mr.  James  on  the  11th  Jan. 
1884.  The  plaintiff  Arthur  Beeves  had  himself 
seen  Mr.  James  with  reference  to  the  traat,  but  was 
not  present  at  the  interview,  though  he  knew  that 
it  was  to  take  place.  At  the  interview  the  defen- 
dant Hugh  Browne  learnt  enough  to  satisfy  him 
that  there  were  strong  reasons  for  suspecting  Mr. 
James  of  having  dealt  improperly  with  the  greater 
part  of  the  trust  funds  (then  amounting  to 
upwards  of  10,0002.),  and  he  did  what  appeared  to 
be  the  best  thing  possible  at  the  time  by  pro- 
curing an  immediate  transfer  of  14032. 15*.  into 
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the  joint  names  of  the  plaintiff  Arthur  Reeves 
and  Mr.  James  at  Yates'  Bank  at  Liverpool.  A 
further  sum  of  20002.  was  paid  to  the  same 
account  on  the  23rd  Jan.  1894,  and  subse- 
quently the  sums  paid  to  the  same  joint  account 
exceeded  altogether  10,0002.,  and  represented 
the  great  bulk  of  the  setUement  funds.  At 
what  time  the  plaintiff  Arthur  Reeves  first 
became  aware  of  these  payments  does  not  pre- 
cisely appear,  but  he  was  sufficiently  informed  of 
them  by  a  letter  of  the  29th  Jan.  A  letter  of  his 
dated  the  5th  Feb.  1884  shows  that  he  had  him- 
self obtained  a  copy  of  the  bank  account  showing 
what  payments  had  been  made  down  to  that  time, 
and  was  acquiescing  in  further  payments  being 
made  to  the  same  accounts.  Further,  he  operated 
upon  the  account  by  joining  Mr.  James  in  drawing 
cheques  in  favour  of  the  defendant  Hugh  Browne, 
for  the  express  purposeiDf  enabling  the  latter  to 
invest  the  sums  for  which  cheques  were  drawn 
upon  the  leasehold  securities  complained  of  in  the 
action.  In  these  and  other  matters  he  acted  as 
trustee  of  the  settlement,  and  he  was  so  treated 
by  Mr.  James,  the  other  trustee.  It  is  true  that, 
after  the  interview  of  the  11th  Jan.  1^4,  it 
became  at  once  apparent  that  Mr.  James  could 
not  remain  a  trustee,  and  the  plaintiff  Arthur 
Reeves  objected  veiy  naturally  to  have  him  as 
co-trustee;  but  before  the  middle  of  January 
it  was  arranged  that  he  should  retire,  and  that 
the  plaintiff  Marian  Reeves,  a  sister  of  Mr. 
Reeves,  should  be  appointed  in  his  place  to 
act  jointly  with  her  brother  Arthur  Reeves.  This 
does  not  show  that  the  plaintiff  Ai-thur  Reeves 
was  not  acting  as  ti'ustee  along  with  James,  at 
any  rate  from  the  5th  Feb.,  and  if  he  was  properly 
appointed  he  could  not  after  that  date  disclaim, 
even  though  his  consent  to  act  might  in  the  first 
instance  have  been  conditional  only.  By  the 
Conveyancing  Act  of  1881,  sect.  31,  sub-sect.  1, 
Mr.  and  Mrs.  Reeves  had  power  to  appoint  him 
by  writing,  and  their  execation  of  the  deed  of 
appointment  on  the  7th  or  8th  Jan.  1884,  fol- 
lowed by  his  acceptance,  operated  as  a  valid 
appointment.  By  sub-sect.  5  of  the  same  section, 
"  every  new  trustee  so  appointed,  as  well  before 
as  after  all  the  trust  property  becomes  by  law  or 
by  assurance,  or  otherwise,  vested  in  him,"  is  to 
have  the  same  powers,  authorities,  and  discretion, 
and  may  act  in  all  respects  as  if  he  had  been 
originally  appointed  a  trustee  by  the  instrument 
creating  the  trust.  Whatever  was  at  the  time  or 
afterwards  thought  by  the  parties,  Arthur  Reeves 
and  James  were  trustees  in  the  interval  between 
the  acceptance  of  the  trusts  by  Arthur  Reeves 
and  the  retirement  of  James,  which  followed  on 
the  9th  May  1884.  It  was  during  that  interval 
that  all  the  investments  in  respect  of  which  relief 
has  been  granted  were  made,  and  the  investments 
themselves,  however  improvident  they  may  have 
been,  were  within  the  legal  powers  of  the  trustees. 
The  defendant  Hugh  Browne,  in  all  that  he  did 
during  the  interval,  acted  in  the  capacity  of 
solicitor  for  one  of  the  two  trastees  whose  directions 
as  to  investments  were  accepted  and  acted  upon 
by  the  other.  The  deed  executed  by  Mr.  and  Mrs. 
Reeves  on  the  7th  or  8th  Jan.  was  naturally 
left  incomplete  in  order  that  a  deed  suitable  to 
the  new  state  of  things  might  be  substituted  for 
it,  but  its  effect  as  an  appointment  in  writing  was 
not  in  the  least  altered.  Under  these  circum- 
stances it  seems  to  me  that  H.  Browne  cannot  be 


made  liable  as  a  constmctive  trustee,  and  it  is  too 
late  to  make  him  liable  as  solicitor.  I  do  not  thlnlc 
that  the  circumstances  of  the  appointment  of 
Arthur  Reeves  and  the  effect  of  the  deed  execated 
by  Mr.  and  Mrs.  Reeves  as  an  appointment  under- 
the  Conveyancing  Act  1881  were  so  clearly  called. 
to  the  attention  of  North,  J.  as  they  were  to  the 
attention  of  this  court ;  if  they  had  been,  I  do  not- 
think  that  he  would  have  arrived  at  a  different 
conclusion  from  that  above  stated.  I  gather  fronm 
his  judgment  that  he  would,  if  satisfied  of  the 
facts,  have  dealt  with  the  questions  of  law  as  the 
court  is  now  doing.  The  conclusion  to  which  we 
have  arrived  renders  it  unnecessary  to  consider  in 
detail  the  questions  of  law  which  might  have  arisem 
if  Arthur  Reeves  had  only  been  what  was  called  in 
argument  trust«e  designate.  I  wish,  however,  to 
reserve  for  further  consideration,  whenever  the 
case  may  arise,  how  far  a  solicitor  acting  as  solicitor 
for  a  de  facto  trustee,  can  be  made  liable  as  a  con- 
structive trustee  merely  by  i-eason  of  a  defect  in 
title  of  his  principal.  I  think  also  with  Lord 
Herschell  that  it  is  not  within  the .  scope  of  a, 
solicitor's  business  for  a  partner  to  constitute 
himself  a  constructive  trustee  so  as  to  bind 
another  partner,  and  make  him  also  liable  as 
constructive  trustee,  although  he  is  not  aware  of 
the  dealings  from  which  the  constructive  trust  ia 
established. 

Solicitors  for   the   plaintiffs,    Stedman,     Van. 
JPraagh,  Sims,  and  Co. 

Solicitors  for  the  defendants,  Smann  and  Co. 


Friday,  Bee.  6. 1895. 

(Before  Lindlet,  Smith,  and  Rigbt,  L.JJ.) 

DuNHiLL  V.  Nobth-Bastben  Railway 

Company,  (o) 
appeal  fbom  the  chanceby  diyision. 
Railway  covipany — Superfiuons  landa — Bight   of 
pre-emption — CompuUjry  aale  to  another  conk- 
pany — Lands  Clauses  Act  1845  (8  Vict.  c.  18), 
■     s.  128. 

Under  the  powers  conferred  hy  a  spedai  Act   a 
railway  company  acquired  certain  land  for  the 
purposes  of  their  undertaking.    Under  the  pouter* 
of  a  special  Act  passed  some  years  after  another 
railway  company  tooh  oomptilsorily  a  part  of 
this  land  which  had  not  then  been  tiaed  for  those 
purposes,  but  it  would  have  been  so  used  if  it  had 
■not  been  acquired  by  tlie  second  company.     The 
time  allowed  to  the  first  company  for  the  sale  of 
its  superfluous  land  had  not  expired. 
Held,  that  the  fact    that  power  was  given  to  the 
second  company  by  their  special  Act  to  acquire 
the  land  did  not  show  that  it  was  not  required 
by  the  first  company  for  the  purposes  of  their 
undertaking ;  aiid  therefore  the  originai  owner 
had  no  right  of  pre-emption  under  sect.  128  of 
the  Lands  Clauses  Act  1845. 
Decision  of  Kekewich,  J.  reversed. 
Carington  v.  Wycombe  Railway   Company  (18 
L.  T.  Bep.  96,-  L.  R^p.  3  Ch.  App.  377)  and 
Hobbs  V.  Midland  Railway  Company  (46  L.  T. 
Rep.  270 ;  20  Ch.  Div.  418}  distinguished. 
Under  the  powers  of  the  North-Eastern  Rail- 
way Company's  (Hull   and   Doncaster  Branch) 
Act  1863  the  company  purshased  from  the  plain.- 

ifl)  Beported  b;  W.  C.  BI88,  Esq.,  BurlBter-at-lAW. 
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tiff's  predecessors  in  title  a  little  more  than 
fift; -seven  acres  of  land  near  Groole,  in  Yorkshire, 
for  the  purposes  of  their  undeitaking. 

By  the  Lancashire  and  Yorkshire  Railwaj  Act 
1883,  s.  40,  the  company  were  authorised,  for  the 
purposes  of  their  undertaking,  to  purchase  or 
take  by  compulsion  or  agreement  (in  addition 
to  certain  other  property)  certain  land  therein 
described,  which  was  a  part  of  the  land  near 
Goole,  purchased  by  the  rforth-Eastem  Railway 
Company  aboTe-mentioned,  and  which  was  still 
in  the  company's  possession. 

The  section  contained  a  proviso  in  the  fol- 
lowing terms : 

Provided  always,  that  cothing^  in  this  section  oon- 
taaned  shall  alter,  vary,  abate,  lessen,  abridge,  or  in 
any  manner  affeot  or  prejadice  any  estate,  right,  title, 
interest,  or  advantage  of  William  Henry  Carter  Bnnhill, 
his  heirs  or  assigns. 

Under  the  powera  of  this  Act  the  Lancashire 
and  Yorkshire  Railway  Company  shortly  after- 
wards purchased  from  the  Noith-Eastem  Railway 
Company  about  seven  acres  of  the  land  originally 

Surchased  by  them  from  the  plaintiff's  pre- 
ecessors  in  title  for  the  sum  of  2^472.  lOa. 

Sect.  127  of  the  Lands  Clauses  Act  1842 
provides  that  the  promoters  of  every  undertaking 
shall  sell  their  superfluous  lands,  within  the  period 
prescribed  by  their  special  Act,  or,  if  no  period  be 
prescribed,  within  ten  years  after  the  expiration  of 
the  time  limited  by  the  special  Act  for  the  com- 
pletion of  the  works,  and  provides  that,  in  default 
thereof,  all  such  supernuous  lands  remaining 
unsold  at  the  expiration  of  such  period  shaU 
become  the  property  of  the  owners  of  the  adjoining 
lands. 

Sect.  128  provides  that  the  promoters,  before 
disposing  of  any  superfluous  lands,  shall  first  offer 
the  same  to  the  person  then  entitled  to  the  lands 
from  which  they  were  originally  severed. 

The  period  within  which,  under  sect.  127,  the 
North-Eastern  Railway  were  obliged  to  dispose  of 
the  lands  acquired  by  them  from  the  plaintiff's 
predecessors  in  title  as  superfluous  lands  was 
extended  from  time  to  time  by  various  special 
Acts,  and  did  not  expire  until  July  1894. 

The  plaintiff  contended  that  the  lands  sold  by 
the  North-Eastern  Railway  Company  to  the 
Lancaishire  and  Yorkshire  Railway  Company 
were  superfluous  lands,  and  ought  to  have  oeen 
first  offered  to  him  as  provided  by  the  Laiids 
Glauses  Act  1845,  and  he  commenced  this  action 
claiming  a  declaration  that  he  was  entitled  to  the 
difference  between  the  2247i.  lOg.  received  by  the 
North-Eastem  Railway  Company  in  respect  of 
such  lands  and  the  fair  value  thereof  at  the  time 
of  such  sale  as  between  the  plaintiff  and  the  Korth- 
Eastei-n  Railway  Com{)any,  or  alternatively  that 
he  was  entitled  to  daiuages  in  respect  of  such 
sale. 

The  case  was  heard  by  Kekewich,  J.  on  the  Sth 
and  6th  July  1895. 

The  North-Eastern  Railway  Company  alleged 
that  the  lands  were  not  superfluous  lands,  and 
produced  evidence  to  show  that,  if  the  Lanca- 
shire and  Yorkshire  Railway  Company  had  not 
bought  the  land  and  constructed  si^ngs  on  it.  the 
defendant  company  would  have  been  obliged  to 
do  so. 

Kekewich,  J.  held,  following  the  decision  of  the 
Court  of  Appeal  in  Carington  y.  Wycombe  Bail- 


way  Comj>any  (18  L.T.  Rep.  96 ;  L.  Rep.  3  Ch.  App. 
377)  in  preference  to  that  of  Manisty,  J.  in  Hobos 
v.  Midland  Railway  Company  (46  L.  T.  Rep. 
270;  20  Ch.  Div.  418),  that  the  fact  that  the 
defendant  company  had  entered  into  a  contract  to 
sell  the  lands  to  the  Lancashire  and  Yorkshire 
Railway  Company  showed  they  were  not  required 
for  the' purposes  of  the  defendants'  undertaking, 
and  therefore  they  were  superfluous  lands,  and  he 
gave  judgment  for  the  plaintiff. 
From  this  decision  the  defendants  appealed. 

Benthaw,  Q.C.,  W.  BaJcer,  and  Ernest  Moon  for 
the  appellants.  —  The  defendants  did  not  sell 
this  land  voluntarily,  but  it  was  taken  com- 
pnlsorily  under  the  power  given  to  the  Lanca- 
shire and  Yorkshire  Railway  Company  by  their 
fecial  Act.  Kekewich,  J.  relied  on  Carington  v. 
Wycombe  Railway  Company  {uhi  sup.),  but  in 
that  case  the  company  had  no  intention  to  use  the 
land  for  their  tuilway,  and  did  not  want  it. 
What  they  did  was  a  fraud  on  their  powers. 
There  is  nothing  of  that  kind  here.  This  land  is 
not  superfluous  land.  The  evidence  shows  that,  if 
the  Lancashire  and  Yorkshire  Railway  Company 
had  not  bought  it  and  constructed  sidings  on  it, 
the  defendant  company  would  have  soon  been 
obliged  to  do  so  in  consetjuence  of  the  increase  in 
trafSc.  This  case  is  similar  to  Hobbs  v.  Midland 
Railway  Company  {ubi  sup.).  The  land  now 
belongs  to  the  Lancashire  and  Yorkshire  Railway 
Company,  and'  any  claim  the  plaintiff  may  have 
is  against  that  company,  and  nut  against  the 
defendant  company.  The  object  of  the  proviso 
was  to  give  the  plaintiff  a  right  of  pi-e-emption 
if  the  lands  became  superfluous  in  the  hands  of 
the  Lancashire  and  Yorkshire  Railway  Company,, 
and  to  preserve  that  right  to  him  in  the  event  of 
that  company  not  buying  the  land  under  the  Act. 

Warrington,  Q.C.  and  E.  Ford  for  the  plaintiff. 
— If  the  defendants  had  required  this  land  for 
their  undertaking  the  Legislature  would  not  have- 
taken  it  away  m>m  them  for  the  purpose  of 
another  railway,  as  they  did  by  the  Act  of  1883. 
The  land  must  therefore  be  superfluous  land.  Lii 
Beauchamp  v.  Cheat  Western  Railway  Company. 
(19  L.  T.  Rep.  189  ;  L.  Rep.  3  Ch.  App.  745,  751) 
Sir  W.  Page  Wood,  L.J.  says  that  the  most  con- 
clusive way  in  which  a  company  can  show  that 
land  is  not  required  for  the  purposes  of  their 
undertaking  is  by  selling  it.  This  case  is  dis- 
tinguishable from  Hobbs  v.  Midland  Railway 
Company  {ubi  sup.).  If  the  land  was  superfluous 
land,  then  under  the  Lands  Clauses  Act  the 
defendants  were  bound  to  offer  it  to-  the  plaintiff, 
and  he  was  entitled  to  buy  it  of  them  at  a  fair 
price,  and  then  to  sell  it  to  the  Lancashire  and 
Yorkshii-e  Railway  Company  at  a  larger  price 
in  consequence  of  the  sale  to  them  being  compul- 
sory. Then  by  virtue  of  the  proviso  in  sect.  40  of 
the  Act  of  1883  the  plaintiff  is  entitled  to  be 
paid  by  the  defendants  out  of  the  proceeds  of  the 
sale  the  difference  between  the  fair  value  of  the 
land  and  the  amount  received  by  them. 

LiNDLET,  L.J. — We  need  not  trouble  you  to 
reply,  Mr.  Renshaw.  This  case  has  been  very 
ingeniously  argued,  and  we  have  had  the  oppor- 
tunity of  considering  the  judgment  of  the  learned 
judge  who  decided  the  matter.  The  point  is  a 
very  short  one,  and  it  appears  to  me,  I  confess, 
free  from  any  real  difficulty.  It  appears  that  prior 
to  the  Act  of  Parliament  of  1883,  the  plaintiff. 
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Mr.  Danbill,  or  Us  predeoesaors  in  title  (it  is  not 
necessary  to  distinguish  between  the  two),  sold 
some  land  to  the  North-Eastem  RaUwaj  Company 
for  the  purpose  of  their  railway.  The  land  which 
was  so  sold  consisted  of  about  fifty-seven  acres, 
and  a  piece  of  that  land  consisting  of  seven 
acres  is  the  subject-matter  of  the  present  pro- 
ceedings. In  the  year  1883  this  piece  of  seven 
acres  had  been  conveyed  to  the  North-Eastem 
Railway  Company  by  a  deed  of  May  1871.  The 
North-Eastem  Bailway  Company  were  the 
owners  in  eveiy  sense  ol  the  word  of  those  seven 
acres.  The  evidence  shows  that  in  1883  they 
were  not  superfluous  lands  ;  that  is  to  say,  they 
were  not  within  sects.  127  and  128  of  the  Lands 
Clauses  Act  1845.  It  could  not  be  then  said  that 
those  seven  acres  were  not  required  for  the 
purposes  of  the  North-Eastem  Kailway.  The 
•evidence  is  that  they  were  required.  The  ten 
years  referred  to  in  the  statute  had  been 
extended  by  various  special  Acts  and  had  not 
expired,  and  Mr.  Dnnhill  was  not  in  a  position 
to  assert  any  right  under  sects.  127  and  128 
of  the  Lands  Clauses  Act  1845,  and  to  require 
the  defendant  company  to  sell  this  land  and 
to  give  him  the  right  of  pre-emption.  Now, 
that  was  the  position  of  affairs  when  the  Lanca- 
shii-e  and  Yorkshire  Bailway  Act  1883  was  passed. 
At  that  time  it  is  importiaiit  to  bear  in  mind 
that  Mr.  Dunhill  had  no  right  whatever  and  no 
interest  whatever  in  these  lands,  except  that  if  they 
became  superfluous  lands  or  lands  not  required 
for  the  purposes  of  the  North-Eastem  Bailway 
Company,  then  he  had  a  right  of  pre-emption 
under  the  Lands  Clauses  Act  1845.  In  1883  the 
Lancashire  and  Yorkshire  Bailway  Company 
obtained  an  Act  which  enabled  them  to  obtain 
compulsorily  the  seven  acres  for  the  purpose  of 
their  undertaking.  That  power  was  given  by  the 
40th  section  of  that  Act,  which  says  that  the 
Lancashire  and  Yorkshire  Bailway  Company  may 
purchase  or  take  by  compulsion  or  agreement 
certain  lands  in  Groole,  which  include  this 
seven  acres.  Now,  what  was  the  position 
of  affairs  thenP  I  wiU  not  allude  to  the 
proviso  to  the  40th  section  of  that  Act  for  the 
moment.  Kekewich,  J.  has  held,  and  the  plaintiff 
-contends,  that  by  that  very  circumstance  these 
lands  must  be  treated  as  no  longer  wanted  for 
the  purpose  of  the  North-Eastem  Bailway  Com- 
pany. That  appears  to  me  to  be  an  inference 
which  it  is  impossible  to  draw  from  any  language 
contained  in  the  Act  of  Parliament.  What  does 
the  Legislature  say  ?  It  says,  "  Whether  you  want 
the  land  or  not  the  Lancashire  and  Yorkshire 
Bailway  Company  are  entitled  to  have  it."  It  does 
not  say  "  You  do  not  want  the  land  for  the  pur- 
pose  of  your  undertaking  "  in  this  case  any  more 
than  it  says  to  a  private  owner  "  You  do  not  want 
your  land,  the  railway  company  does,  the  railway 
company  shall  have  it."  What  the  Legislature 
says  to  a  private  owner  is  "  You  may  want  your 
land,  but  public  reasons  and  convenience  are  such 
that  it  justifies  us  in  making  you  part  with  it  for 

?ublic  purposes,  however  much  you  want  it." 
!hat  is  what  Parliament  has  said  to  the  North- 
Eastem  Bailway  Company.  Whether  the  North- 
Eastem  Bailway  Company  opposed  the  Bill  or 
not  I  do  not  know,  but  this  Act  of  Parliament 
clearly  enables  the  Lancashire  and  Yorkshire 
Bailway  Company  to  take  these  lands,  however 
much  the  North-Eastem  BaUway  Company  may 


want  them.  How  can  it  be  said  under  the  cir- 
cumstances, and  how  are  we  to  infer  either  as  a 
matter  of  fact,  or  to  hold  as  a  matter  of  law,  that 
the  mere  circumstance  that  Parliament  forces  the 
North-Eastem  Bailway  Company  to  give  up  this 
piece  of  land  to  the  Lancashire  and  Yorkshire 
Bailway  Company  is  equivalent  to  saying  "  Yoa, 
the  North-Eastem  Bailway  Company,  do  not 
want  it,  and  because  you  do  not  want  it  you  6ha^ 
pai't  with  it."  Such  a  construction  seems  to  me 
to  be  impossible.  But  that  is  really  the  root  of 
the  decision  of  Kekewich,  J.  which  is  appealed 
against.  I  cannot  help  thinking  that  EeKewich. 
J.  was  rather  confused  by  the  other  cases  referred 
to.  The  case  of  Carington  v.  Wycombe  Railway 
Company  {uhi  suip.)  does  not  touch  this  case  at 
all,  and  is  nothing  like  it.  In  that  case  the  land 
obviously  was  land  not  required  for  the  purpose 
of  the  railway  company,  and  no  Act  of  Parliament 
had  been  passed  compelling  the  railway  company 
to  part  with  the  land.  With  regard  to  the  case 
of  Hobbs  V.  Midland  Railway  Comfpany  {ubi  svp.) 
I  think  the  view  taken  by  Manisty,  J.  was  right, 
viz.,  that,  if  you  find  the  railway  company  is 
selling  lajad  before  the  ten  years  has  expu-ed,  the 
prim^  fade  inference  is  that  the  company  does 
not  want  the  land.  That  is  only  a  prima  facie 
inference,  you  must  look  at  the  facts  to  see 
whether  the  land  is  or  is  not  wanted  for  the  pur- 
pose of  the  railway.  If  you  find,  as  Manisty.  J. 
found  in  Hobbt  v.  Midland  Bailway  Company 
(ubi  »up.),  that  the  land  was  wanted  and  was  sold 
nevertheless  by  an  ultra  vires  pi^oceeding,  you 
cannot  infer  from  the  sale  itself  what  is  contrarv 
to  the  fact,  that  the  land  is  superfluous  land. 
Therefore  I  think  that  that  decision  was  perfectly 
right,  and  the  principle  upon  which  the  decision 
proceeded  was  also  perfectly  right.  Kekewich,  J. 
thought  the  case  of  Carington  v.  Wycombe  Rail- 
way Company  {ubi  sup.)  was  opposed  to  the  case 
of  Hobbs  V.  Midland  Railway  Company  (ubi  sup.) ; 
but  I  think  it  is  entirely  distinguisnable  from  uiat 
case,  and  also  from  this  case.  Now,  if  that  view  is 
well  founded — and  I  have  not  the  slightest  doubt 
about  it — what  becomes  of  this  litigation  ?  It 
ends  in  this :  that  the  plaintiff  is  entirely  in  the 
wrong,  and  I  think  he  is  in  the  wrong  from  begin- 
ning to  end.  Now,  I  will  say  a  word  or  two  about 
the  proviso  in  the  clause  which  authorises 
the  Lancashire  and  Yorkshire  Bailway  Company 
to  take  the  seven  acres.  That  proviso  says : 
"Provided  always  tliat  nothing  in  this  section 
contained  shall  alter,  vary,  abate,  lessen,  abridge, 
or  in  any  manner  affect  or  prejudice  any  estate, 
right,  title,  interest,  or  advantage  of  William 
Heniy  Carter  Dunhill,  his  heirs  and  assigns."  I 
have  pointed  out  what  in  my  o^nion  his  rights 
were  exactly  when  this  Act  of  Parliament  was 
passed,  and  it  appears  to  me,  although  the  lan- 
guage is  not  so  explicit  as  it  might  be,  to  follow 
from  this  that,  if  the  seven  acres  had  become 
superfluous  land  in  the  hands  of  the  Lancashire 
and  Yorkshire  Bailway  Company,  Mr.  Dunhill 
might  have  had  the  benefit  of  the  proviso,  and 
might  have  been  able  to  say  to  them,  "  Treat  me 
as  a  person  who  sold  those  lands  to  you,  and  give 
me  the  right  of  pre-emption  under  the  Lands 
Clauses  Act  1845,  which  I  should  have  had 
against  the  North-Eastem  Bailway  Company  if 
they  had  not  required  them."  That  it  seems  to  me 
is  the  true  effect  of  the  proviso.  It  seems  to  me 
it  has  no  other  operation,  but  of  course  that  may 
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be  an  important  operation.  It  may  not  be  impor- 
tant to  Mr.  Dunbill  as  matters  are ;  but,  if  tnose 
lauds  should  become  superfluous  lands  in  tbe 
hands  of  tbe  Lancashire  and  Yorkshire  Railway 
Company,  that  proTiso  might  be  of  use  to  Mr. 
Dnnnill.  It  appears  to  me  that  is  the  only  effect 
the  proviso  can  have.  It  appears  to  me  that  to 
ask  UB  to  hold  that  this  proviso  (rives  him  a  right 
to  say,  contrary  to  the  fact,  that  these  lands  are 
to  be  treated  as  superfluous  lands  in  the  hands  of 
the  North-Eastern  Railway  Company,  is  to  ask  us 
to  say  that  which  is  not  warranted  either  by  the 
language  of  the  section  or  by  the  real  truth. 
Therefore  I  think  this  appeal  must  be  allowed, 
and  judgment  must  be  given  for  the  defendants 
with  costs  both  here  and  below. 

Smith,  L.J. — In  or  about  the  year  1863  Mr. 
Dunhill,  or  his  predecessors  in  title,  sold  certain 
land  to  the  KTorth-Eastem  Railway  Company  for 
the  purposes  of  their  undertaking.  There  were 
seven  acres  of  it  in  1883  that  had  not  been  utilised 
by  the  North-Eastem  Railway  Company  for  the 
purpose  of  their  undertaking.  At  that  time  the 
ten  years  mentioned  in  the  Lands  Clauses  Act 
1845  had  not  run  out,  because  there  had  been 
various  prolongations  of  the  time  until  the  year 
1894.  As  a  matter  of  fact,  in  the  year  1883  these 
lands  de  facto  were  not  superfluous  lands  within 
the  meaning  of  the  Lands  Clauses  Act  1845  in 
the  hands  of  the  Korth-Eastem  Railway  Com- 
pany. I  have  looked  through  the  evidence,  and  I 
find  there  are  two  or  three  passages  in  the 
evidence  of  Mr.  Gibb,  who  is  the  general  manager 
of  the  railway  company,  which  bear  upon  this 
point.  [His  Lordship  then  considered  the  evi- 
dence and  continued?]  Therefore  de  facto  this 
land  in  1883  was  not  superfluous  land  in  the 
hands  of  the  North-Eastern  Railway  Comj)any. 
Now,  what  has  happened?  Have  the  North- 
Eastem  Railway  Company  sold  this  land  before 
the  expiration  of  what  I  will  call  the  ten  years 
within  the  meaning  of  sects.  127, 128,  and  129  of 
the  Lands  Clauses  Act  1845  P  In  mv  judg- 
ment they  have  done  nothing  of  the  sort. 
Those  sections  apply  to  voluntaiy  sales  by 
a  railway  company,  and  not  to  a  case  where 
the  Le^slatnre  has  thought  fit  to  intei'vene 
and  compulsorily  take  lands  out  of  the  hands 
of  a  railway  company.  The  object  of  the  section 
is  well-known.  In  the  year  1845  it  was  con- 
templated that,  unless  railway  companies  were 
compelled  to  sell  their  supei^uous  lands,  they 
might  become  large  landowners,  with  large 
powers,  and  might  Income  holders  of  land  greauy 
in  excess  of  what  was  requisite  and  necessary 
for  their  undertaking.  If  one  reads  the  sections 
carefully,  namely,  sects.  127, 128,  and  129,  in  my 
judgment  they  apply  to  the  case  only  of  a 
voluntary  sale  by  a  railway  company  of  its  own 
land.  Now,  what  has  happened?  In  1883  the 
defendant  company  did  not  at  the  moment 
require  these  lands,  but  before  the  lands  did 
become  superfluous  lands  within  the  meaning  of 
the  Act,  the  Lancashire  and  Yorkshire  Railway 
Company  wanted  them  for  the  purpose  of  their 
undertaking.  In  those  circumstances,  in  1883, 
the  Legislature  intervened,  and  insisted  that  the 
Lancashire  and  Yorkshire  Railway  Company 
should  purchase  and  were  entitled  to  purchase 
by  compulsion  these  seven  acres  from  the  North- 
Eastem  Railway  Company.  Under  these  cir- 
cumstances  what   is    the   result?     It  is   said, 


because  the  North-Eastem  Railway  Company 
have  been  compelled  by  the  Legislature  to  sell 
lands  which  were  not  supei-fluous  lands,  that  Act 
of  the  Legislature  constituted  them  superfluous 
lands,  although  they  were  de  facto  not  superfluous 
lands  in  the  hands  of  the  North-Eastem  Railway 
Company,  and  thattherefore  the  plaintiff  had  a 
right  of  pre-emption,  and  that  they  ought  to  have 
been  offered  to  Mr.  Dunhill  before  the  Lancashire 
and  Yorkshire  Railway  Company  were  entitled  to 
purchase  them  from  the  North-Eastem  Railway 
Company.  Now  I  cannot  see  how  that  can  be  at 
all.  In  my  judgment  a  compulsory  purchase 
under  the  Act  of  Parliament  cannot  be  held  to  be 
any  evidence,  and  is  no  evidence  at  all,  that  lands 
wUch  are  not  de  facto  superfluous  lands  at  the 
time,  become  superfluous  by  reason  of  the 
existence  of  the  legislative  power  empowering 
this  company  to  purchase  them.  Eekewich,  J. 
has  come  to  a  wrong  decision  in  trying  to  apply 
either  of  the  two  cases  referred  to,  namely,  Mohht 
V.  Midland  Railway  Company  (ubi  sup.),  and 
Carington  v.  Wycombe  Bailwa/u  Company^  {ubi 
sup.).  With  aU  submission  to  the  learned  judge, 
they  have  nothing  to  do  with  this  case ;  there  was 
no  taking  b^  compulsion  by  the  Act  of  the  Legis- 
lature in  either  of  those  cases.  la  those  cases 
there  was  a  voluntary  sale,  and,  if  I  mav  be  allowed 
to  say  so,  I  think  Manisty,  J.  was  qmte  right  in 
holding  that  a  valid  sale  by  a  railway  company  of 
lands  which  had  been  in  the  company's  possession 
prior  to  the  extension  of  the  ten  years  was  some- 
thing from  which  vou  might  infer  that  those  lands 
were  superfluous  lands,  for  this  reason :  if  they 
were  not  superfluous  lands,  what  right  had  the 
conipany  to  sell  those  lands  at  all  ?  In  the  case 
of  Carington  v.  Wycombe  Railway  Company  {ubi 
sup.)  the  railway  company  had  bought  lands  in 
the  first  instance  not  for  the  purpose  of  its  own 
undertaking,  but  for  the  purpose  of  selling  it  im- 
mediately afterwards  at  a  profit  to  a  purchaser, 
and  that  was  set  aside;  and  Manisty,  J.  set 
aside  the  conveyance  in  the  case  of  Hobbs  v. 
Midland  Railway  Company  {ubi  sup.),  which 
relegated  the  parties  to  their  original  rights.  It 
seems  to  me  that  neither  of  those  cases  touches 
the  point  which  we  have  to  decide  here,  namely, 
whetner  the  compulsorv  power  of  purchaise  which 
was  given  by  the  Lenslature  by  the  Act  of  1883  to 
the  Lancashire  and  Yorkshire  Railway  Company 
is  any  evidence  that  it  converted  lands  which  were 
not  de  facto  superfluous  lands  into  superfluous 
lands.  I  confess  I  cannot  foUow  the  learned 
judge  in  his  decision  upon  the  point,  and  I  think 
he  was  wrong,  and  I  think  he  was  wrong  because 
he  missed  the  point.  Then  with  regard  to  the 
other  question  about  the  proviso,  1  have  nothing 
to  add  to  what  has  fallen  from  my  brother  Lindley. 
I  should  like,  however,  to  point  out  this,  that  when 
the  Act  of  Parliament  of  1883  was  passed,  on 
the  facts  of  the  case  there  was  no  right  as  to 
the  superfluous  lands,  with  regard  to  the  North- 
Eastem  Railway  Company,  wMch  could  be  pre- 
served to  Mr.  Dunhill ;  for  the  best  of  all  reasons, 
that  at  that  time  they  were  not,  and  from  the  fact 
as  was  proved  that  they  never  would  have  been, 
superfluous  lands  in  the  hands  of  the  North-Eastem 
Railway  Company  to  which  Mr.  Dunhill  could 
have  any  right  at  all.  It  is  true  that  as  to  these 
lands  transferred  by  compulsion  to  the  Lancashire 
and  Yorkshire  Railway  Company  they  might 
{Ktssibly  become  superfluous  lands  m  the  hands  of 
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that  company ;  and  that  maj  hare  been  the  idea 
of  the  draftsman  and  of  the  Legislature  when  thev 
inserted  this  proviso  in  favour  of  Mr.  Dunhill. 
But,  in  my  jadgment,  that  proviso  in  no  way  alters 
this  case  and  converts  lands  which  were  not 
Buperflnoua  into  de  facto  superfluous  lands. 
Therefore  I  am  of  opinion,  for  these  reasons,  that 
the  appeal  must  be  allowed. 

RioBY,  L.J. — In  this  case  the  North-Eastern 
Railway  Company  have  purchased  lands  from 
either  the  predecessors  in  title  of  the  present 
plaintiff,  or  under  such  circumstances  that  the 
plaintiff  now  stands  in  the  position  of  the  vendor. 
The  lands  so  purchased  were  a  very  considerable 
tract  of  land,  and  the  Legislature  would  not  have 
siven  these  powers  to  purchase  this  land  but 
for  special  circumstances.  What  those  special 
circumstances  were  is  apparent  if  one  loolcs  at 
the  map.  This  is  a  piece  of  land  to  the  east  or 
south  of  the  North-Eastem  Kailway,  and  it 
is  very  close  to  the  town  of  Goole,  and  the 
North-Eastem  Railway  Company  must  have 
persuaded  the  Legislature  that  there  was  a 
probability  of  their  wanting;;  the  land  for  the 
purposes  of  the  railway,  or  else  they  never  would 
nave  been  allowed  to  buy  it.  Then  in  1883  was 
passed  the  Act  of  Parliament  already  referred  to. 
Sect.  40  gives  power  to  the  Lancashire  and  York- 
shire Railway  Company  to  compulsorily  take  a 
portion  of  the  land  containing  about  seven  acres, 
which  is  the  only  part  of  the  land  which  we  have 
to  consider.  The  question  arises  first  of  all  inde- 
pendently of  the  proviso.  As  pointed  out  by  my 
brother  Lindley,  it  does  not  prove  that  the 
Legislature  thought  it  was  land  not  required  for 
the  purpose  of  the  North-Eastem  Railway  Com- 
pany. All  that  it  proves,  in  my  opinion,  is  that 
the  Legislature  thought  it  might  oe  better  for 
public  purposes  to  place  it  in  the  hands  of  the 
Lancasnire  and  Yorkshire  Railway  Company. 
Now,  what  has  happened  ?  In  1883  it  is  plain  that 
the  period  had  not  arrived  when  the  railway  com- 
pany were  bound  to  say  definitely  whether  the 
lands  were  superfluous  lands  or  not,  and  the  time 
was  ultimately  extended  to  the  year  1894  In 
1883  it  was  not  incumbent  on  the  North-Eastem 
Railway  Company  definitely  to  make  up  their 
minds  upon  the  question.  In  other  words,  the 
vendor,  that  is  the  plaintiff  i-epresenting  the 
vendor,  had  no  existing  right  whatsoever 
with  regard  to  the  land.  Ultimately  he  might 
become  entitled  to  the  land  in  default  of  the 
company  dealing  with  it,  if  it  really  was  land  not 
required  for  the  purposes  of  their  railway.  That 
was  all  the  right  apparently  that  he  had.  Now 
let  us  follow  out  the  consequences  of  the  sale. 
Before  notice  to  treat  was  given  the  railway 
company  was  under  no  obligation  to  offer  it  to 
the  plaintiff.  When  notice  to  treat  was  given, 
that  formed  a  statutory  contract,  and  they  were 
bound,  they  were  no  longer  in  equity  the  owners 
of  the  land  at  all.  A  conveyance  had  to  take 
place,  and  that  was  all.  How  could  they,  having 
no  equitable  interest  in  the  land  which  they  were 
selling  in  obedience  to  a  statute,  go  through  the 
form — because  it  must  be  a  form  only — of  saying  to 
the  plaintiff  "  We  will  sell  you  the  land  ?  "  They 
had  no  power  to  do  so ;  they  could  not  have  done  it. 
I  think  that  conclusivelv  shows  that  the  sections 
which  have  been  referred  to  of  the  Lands  Clauses 
Act  1845,  namely,  sects.  127  and  128,  cannot  have 
been  intended  to  deal  with  such  a  case ;  and  it  is 


idle  for  an  Act  of  Parliament  to  say  "  Yon,  who, 
by  reason  of  the  notice  to  treat  which  has  been 
legally  served  upon  you,  have  no  longer  amr 
equitable  interest  in  the  land,  shall  sell  it."  U 
cannot  mean  that.  Then  as  to  the  proviso. 
The  proviso  says :  "  That  nothing  in  this 
section  contained,"  that  is  sect.  40,  "  shall  alter 
or  affect,"  to  take  the  words  which  are  im- 
portant for  this  purpose.  "  any  interest  or  advan- 
tage of  Wm.  Henry  Carter  Dunhill,"  that  is 
the  plaintiff.  As  I  nave  said,  all  the  righi  he 
had  was  a  contingent  right,  or  right  arising  at  a 
future  time  in  case  it  turned  out  that  the  lands 
were  lands  which  were  not  required  for  the  pur- 
pose of  the  North-Eastem  Railway.  Now  the 
evidence  shows  conclusively  what  would  have 
been  the  position  of  the  land,  namely,  that  the 
land  at  the  expiration  of  the  time  in  1894 
would  have  been  i-equired  for  the  purpose  of  tbe 
North-Eastem  Railway.  Therefore  Mr.  Dunhill's 
rights  were  nothing  at  all.  I  cannot  understand 
how  under  these  circumstances  the  cases  referred 
to  have  any  application.  I  can  understand  when 
a  railway  company  sells,  it  being  recited  that  the 
lands  are  superfluous  lands,  which  means  the 
same  thing  as  saying  they  are  not  required  for 
the  purposes  of  the  Act,  that  as  between  the  railway 
company  and  the adjoiningowners  they  are  bound. 
The  case  of  Carington  v.  Wycombe  Railway  Com- 
pany  (uhi  tup.)  would  be  sufficient  authority  for 
that.  I  agree  with  the  decision  of  Manisty,  J.  in 
Hobbs  V.  Midland  Railway  Company  [ubi  sup.)  that 
it  is  not  conclusive  evidence,  and  it  does  not 
operate  by  way  of  an  estoppel  so  as  to  make  a 
railway  company  say  what  they  never  intended  to 
say,  that  the  land  was  not  required  for  the  pur- 
pose at  all.  In  my  judgment  there  is  nothing  in 
either  of  these  authorities  to  lead  to  the  conclu- 
sion that  a  sale  of  this  kind  under  compulsory 
powers  given  to  another  railway  company  to  buy, 
has  any  effect  in  showing  that  the  lands  were  not 
required,  and  would  not  have  been  required,  before 
tbe  end  of  the  term  for  the  purpose  of  the  rail- 
way company. 

Solicitors  for  the  plaintiff,  Beyjhu  and  Beyfua. 
Solicitors  for  the  defendants,  WiUiavMC/n,,  Hill, 
and  Co.,  agents  for  A.  Kaye  Butterworth,  York. 


Friday,  Ncrv.  8, 1895. 

(Before  Lord  Eshks,  M.R.,  Lopes  and 
Kat,  L.JJ.) 

ASFAR  AND  Co.  V.  BlUNDELL  AND  OTHEB3.  (a) 
ON  APPEAL  FROM  THE  QTTEEN'S  BENCH  DIVISION. 

Marine  insurance  —  Lisuranee  of  "  profit  on 
charter  " — Total  lost  o/  goods — Destruetttm  of 
merchantable  character — Concealment  of  mate- 
rial  fact. 

The  plaintiffs  chartered  a  vessel  for  a  lump  sitm, 
and  then  goods  were  shipped  under  bills  of 
lading  at  freights  which  amounted  to  more  than 
the  charter  freight.  They  insured  their  "  profit 
on  charter  "  vnth  a  warranty  against  all  average. 
Tlie  underwriters  were  not  told,  and  did  not 
inquire  as  to  the  terms  of  the  charter,  and  did 
not  know  that  the  charter  was  at  a  lump  freight. 

During  the  voyage  the  ship  was  sunk  by  eoUision, 
and  was  afterwards  raised.    Part  of  the  cargo 

(a)Bcpaited  b;  J.  H.  WauxMS,  Eiq.,  Buttater«(-Law. 
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eotuiMed  of  dates,  tohich  were  so  damaged  by 
water  as  to  he  unmerchantable  as  dates,  though 
they  retained  the  appearance  of  dates,  and  were 
of  considerable  VMue.  The  freights  payable 
under  the  hilla  of  lading  in  respect  of  the  rest 
of  the  goods  amounted  to  less  than  the  charter 
freight. 
Held  {affLrming  the  judgment  of  Mathew,  J.),  that 
there  had  been  a  total  loss  of  the  dates,  and  freight 
vsas  not  payable  in  respect  of  them ;  that  there 
heui  been  a  total  loss  of  the  "  profit  on  charter  " 
■within  the  meaning  of  the  policy  ;  and  that  there 
had  not  been  any  concealment  of  the  fact  that 
the  charier  freight  was  a  lump  sum. 

Appeal  by  the  defendants  from  the  judgment  of 
Mathew,  J.  without  a  jury. 

The  plaintiffs  hired  the  ship  Govino  by  a 
charter-party,  made  on  the  4th  Aue.  1888,  for  a 
voyage  from  the  Persian  Gulf  to  London  for  a 
lump  sum  of  3900Z.  All  freight  earned  was  to 
be  for  aooonnt  of  charterers. 

The  ^aintiffs  sent  the  ship  to  various  places 
in  the  Persian  Gulf,  and  cargo  was  shipped  by 
various  parties  at  certain  rates  of  freight  under 
bills  of  lading  which  made  the  freight  payable  on 
right  delivery.  The  total  bills  of  lading  freights 
amounted  to  46902. 

While  the  ship  was  loading  the  plaintiffs  in- 
sured their  profit  on  the  charter  for  2000J.  with 
the  defendants  on  the  17th  Oct. 

The  defendants  were  not  informed  of,  and  did 
not  inquire  as  to,  any  of  the  terms  or  conditions 
of  the  charter-party,  or  of  the  bills  of  lading, 
or  that  the  charter-party  was  for  a  lump  freight. 

The  formal  policy  was  made  out  and  under- 
written by  the  defendants  on  the  23rd'  Oct.  The 
plaintiffs  were  expressed  to  be  insured  for  2000!. 
on  the  Oovino,  and  the  interest  insured  was  de- 
scribed as  "  2000Z.  on  profit  on  charter.  .  .  . 
Warranted  free  from  all  average." 

During  the  voyage  mentioned  in  the  policy,  the 
Oovino  was  svmk  by  a  collision  in  the  Thames, 
and,  after  being  submerged  for  several  tides,  was 
rused  and  taken  into  dock. 

A  large  part  of  the  cargo  consisted  of  dates, 
which  were  damaged  by  water.  They  were  satu- 
rated with  sewage,  and  in  a  fermenting  condition ; 
and  they  were  condemned  as  unfit  for  human 
food,  and  were  not  allowed  to  be  landed  in 
London.  Although  unmerchantable  as  dates,  a 
large  part  of  them  retained  the  appearance  of 
dates,  and  they  were  of  considerable  value.  They 
were  8old>  for  distillation  for  24002.,  and  were 
transshipped  and  exported. 

The  rest  6f  the  cargo  was  landed  and  de- 
livered. The  total  of  the  bills  of  lading  freights 
^yable  on  this  pai-t  of  the  cargo  was  less  than 

The  plaintiffs  brought  this  action  as  for  a  total 
loss  of  profit  on  charter,  claiming  20002.  as  on  a 
valued  policy,  or  alternately  790Z.,  being  the 
difference  between  the  lump  freight  payable 
under  the  cimrter-party  and  the  total  amount  of 
the  bills  of  lading  freights. 

At  the  trial  before  Mathew,  J.,  without  a  jury, 
the  learned  judge  gave  judgment  for  the  plaintiffs 
for  7902. 

The  defendants  appealed. 

Carver  for  the  appellants. — First,  there  was  not 
&  total  loss  of  the  dates,  and  therefore  not  a  total 
loss  of  the  freight  payable  in  respect  of  the  dates. 


Though  damaged,  the  dates  still  remained  dates, 
and  their  nature  was  not  changed : 

Roux  V.  Salvador,  3  B.  N.  C.  266 ; 

Dakin  v.  Otley,  10  L.  T.  Bep.  268  ;  15  C.  B.  N.  S. 

646; 
Duthie  V.  Eaton,  19  L.  T.  Bep.  285 ;  L.  Bep.  4 

C.  P.  188  i 
Cocking  v.  Fraier,  Park,  Insnnmoe,  vol.  1,  p.  247. 

Secondly,  even  if  the  freight  on  the  dates  was 
lost,  yet  the  underwriters  are  protected  by  the 
warranty  against  average,  for  the  freights  were 
payable  under  the  other  oills  of  lading  : 

Hodgson  v.  Glover,  6  East,  316  ; 

Fhillipg  on  Insnrance,  sect.  1503. 

Thirdly,  there  was  a  concealment  of  a  material 
fact;  the  assured  did  not  inform  the  under- 
writers that  the  freight  payable  under  the  charter- 
party  was  a  lump  freight  and  not  a  tonnage  freight. 
That  was  a  material  fact  which  ought  to  have 
been  disclosed  by  the  underwriters : 

The  Bedouin,  69  L.  T.  Rep.  782;  (1894)  P.  1  j 

Hayviood  v.  Rodgem,  4  East,  590 ; 

Tate  V.  Hyslop,  S3  L.  X.  Bep.  581 ;  15  Q.  B.  Div. 
368 ; 

Mercantile  Steamship  Company  v.  Tyser,  7  Q.  B. 
Div.  73. 

Joseph  1Fa22on,  Q.C.  for  the  respondents. — [He 
was  called  upon  to  argue  only  the  question  as  to 
concealment  of  a  material  fact.]  Assuming  that 
this  was  a  material  fact,  there  was  no  duty  upon 
the  assured  to  disclose  more  than  they  did  dis- 
close. The  underwriters  knew  that  there  was  a 
charter  and  a  charter  freight.  If  they  wished  to 
know  what  that  freight  was  they  ought  to  have 
asked.  In  The  Bedouin  (69  L.  T.  Rep.  782 ;  (1894) 
P.  1)  it  was  held  that,  as  the  xmderwriters  knew 
that  the  charter  was  a  time  charter,  they  had 
notice  of  the  common  clause  in  such  a  charter. 
In  llercantile  Steamship  Company  v.  Tyser  (7 
Q.  B.  Div.  73)  the  clause  was  very  special  and 
unusual,  and  therefore  there  was  a  duty  to  inform 
the  underwriter  of  it.  There  is  no  such  duty  in 
the  case  of  an  ordinary  charter  and  of  a  provision 
which  is  usual  in  such  a  charter : 

Inman  Steamship  Company  r.  Bitchoff,  47  L.  T. 
Bep.  581 ;  7  App.  Cas.  670. 

Carver  in  reply. — The  test  is  not  whether  a 
clause  is  unusual  or  not.  In  Mercantile  Steamship 
Covipany  v.  Tyser  [ubi  sup.)  the  clause  was  not 
unusual.  In  The  Bedouin  {uhi  sup.)  the  clause 
was  one  which  is  found  in  every  time  charter. 

Lord  Ebhes,  M.R. — In  this  case  the  action  was 
brought  by  the  assured  against  the  underwriters. 
The  hrst  point  taken  by  tne  defendants  was,  that 
there  was  not  a  total  loss  of  the  dates.  The 
subject-matter  is  a  quantity  of  dates,  in  a  com- 
mercial sense,  and  these  dates  were  under  water 
for  two  days,  and  were  then  examined  by  a  busi- 
ness man  who  said  that  they  were  then  a  filthy 
mess  and  not  dates  at  all.  It  is  said  that  there 
was  no  change  in  their  nature,  and  that  they  were 
still  dates.  The  well-known  test  under  such 
circumstances  is  whether,  as  a  matter  of  business 
and  of  mercantile  dealing,  the  subject-matter  has 
been  altered  in  its  nature.  If ,  as  a  matter  of 
business,  it  has  become  something  else,  and  the 
question  is  whether  there  has  been  a  total  loss, 
then,  if  by  the  perils  of  the  sea  its  nature  has  been 
so  altered,  in  a  commercial  and  business  view, 
,  that  it  has  become  unmerchantable,  there  has 
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be«a  a  total  loss.  That  is  the  test ;  and  that  test 
has  been  fnlfilled  in  this  case.  Mathew,  J.  came 
to  the  conclusion  that,  as  a  matter  of  business, 
the  dates  had  become  so  deteriorated  as  not  to  be 
dates  at  all,  and  to  be'  unmerchantable  as  dates. 
That  is  a  total  loss.  If  there  was  a  total  loss, 
then  no  freight  was  due  from  the  consignees  of 
the  dates  to  the  charterers.  The  freight  was  not 
earned  and  was  not  payable.  Therefore,  the  bill 
of  lading  freight  was  totally  lost.  Then,  what 
was  the  subject-matter  of  the  insurance  in  this 
case  ?  The  assured  had  chartered  a  ship  in  such 
a  form  that  she  could  go  from  place  to  place  for 
cargo ;  they  wei-e  to  have  the  whole  of  the  ship 
and  to  pay  the  owners  for  that.  That  was  the 
charter  freight.  They  then  intended  to  collect 
cargo  and  give  bills  of  lading.  They  would  make 
a  profit  out  of  the  ship  if  they  got  more  from  the 
bills  of  lading  freights  than  they  had  to  pay  for 
the  charter  freight.  If  through  perils  of  the  sea 
thej  were  prevented  from  earning  bills  of  lading 
freights  to  a  larger  amount  than  the  charter 
freight,  then  they  would  not  make  that  profit. 
That  was  their  speculation.  It  was  as  nearly 
certain  as  anything  could  be  in  business  that  the 
charter  freight  for  the  whole  use  of  the  ship 
would  be  a  lump  freight.  Otherwise,  if  the  freight 
were  a  tonnage  freight,  the  charterer  could  fix  the 
amount  of  the  charter  freight  by  the  quantity  of 
goods  which  he  might  choose  to  put  on  board  the 
ship.  As  a  matter  of  business,  then,  it  would  be 
ahnotrt  certain  that  the  charter  freight  woald  be 
luinp  freight.  Therefore,  where  it  would  ordi- 
nariiv  be  a  lump  freight,  and  it  was  a  lump 
freight,  the  subject-matter  of  the  insurance  would 
be  the  difference  between  the  charter  freight  and 
the  bills  of  lading  freighte.  That  being  so,  part 
of  the  bills  of  lading  freights  was  totally  lost,  and 
no  profit  was  made.  The  difference  between  the 
lump  freight  and  the  total  bills  of  lading  freighte 
was  totally  lost.  Then  it  was  said  that  there  had 
been  a  concealment  of  a  material  fact.  The  rules 
applicable  to  such  a  question  are  well  known. 
The  assured  is  bound  to  disclose  every  material 
fact  within  his  knowledge,  and  not  within  the 
knowledge  of  the  underwriters.  If  he  does  not  do  so 
then  he  is  guilty  of  concealment.  If  he  has  failed 
to  disclose  any  such  material  fact,  that  is  a  con- 
cealment. It  is  equally  well  known  that,  in 
insurance  law  it  is  not  necessary  to  disclose 
minutely  and  in  detail  every  material  fact.  If 
the  disclosure  which  is  made  is  sufficient  to  direct 
the  attention  of  the  underwriters  so  far  that,  if 
they  should  ask  for  more  information,  then  every- 
thing would  be  disclosed,  that  is  sufficient.  Here 
it  was  disclosed  that  there  was  a  charter-party, 
and  that  the  subject-matter  of  the  insurance  was 
the  difference  between  the  charter  freight  and 
the  bills  of  lading  freighte.  Therefore,  the  whole 
of  the  circumstances  were  really  disclosed  to  the 
underwriters,  and  they  were  asked  to  insure  that 
difference  a^inst  a  total  loss.  Having  told  them 
that  much,  the  charterers  did  not  tell  them  whether 
the  charter  freight  was  a  lump  freight  or  a  tonnage 
fright.  But,  as  I  have  said,  that  it  would  be  a 
lump  freight  was  almost  certain,  and  if  the  under- 
writers had  wanted  to  know  they  could  have 
asked  at  once.  There  was,  therefore,  in  this  case 
enough  disclosed  to  the  underwriters  to  satisfy 
the  rule  that  the  assured  must  give  information 
with  reference  to  the  insurance  as  to  all  material 
facte.      I  think   that  Mathew,  J.  was  right  in 


saying  that  there  was  a  sufficient  disclosure  to 
the  underwriters.  This  is  no  new  law ;  the  rules 
are  well  known.  The  question  here  is  as  to  the 
application  of  well  known  rules  to  the  facte  of  tliis 
case.  The  appeal,  therefore,  fails,  and  most  be 
dismissed. 

LoPEB,  LJ. — ^I  am  of  the  same  opinion.  The 
first  contention  of  the  defendants  is,  that  there, 
was  no  totel  loss.  The  facte  as  to  the  dates  were 
that  they  were  so  damaged  by  water  as  to  be 
unmerchantable  as  dates.  It  is  idle  to  suggest 
that  there  was  not  a  total  loss  of  the  dates,  and 
that  the  plaintiffs  are  not  entitled  to  rely  upon  a 
total  loss  of  the  freight.  Then  it  is  argued  that, 
though  there  might  be  a  total  loss  of  the  dates, 
yet  there  was  a  profit  remaining.  It  is  all  im- 
portant to  consider  what  was  the  subject-matter 
of  the  policy.  I  agree  with  Mathew,  J.  that  the 
subject-matter  was  the  difference  between  the 
charter  freight  and  the  bills  of  lading  freighte. 
If  that  be  the  subject-matter  of  the  insurance, 
can  it  be  denied  that,  that  being  lost,  the 
plaintiffs  are  entitled  to  recover?  No  profit  at 
all  was  made;  and,  therefore,  there  has  been  a 
total  loss  of  the  profit  which  would  have  been 
made.  Then  it  is  said  that  there  was  a  conceal- 
ment ;  that  the  assured  had  not  disclosed  the  fact 
that  a  lump  freight  was  payable  under  the 
charter-party,  and  that  they  were  bound  to  dis- 
close  that  fact.  The  defendante  say  that  that  was 
a  concealment  of  a  material  fact.  1  am  of  opinion 
that  the  assured  disclosed  all  that  it  was  necessary 
for  them  to  disclose.  The  assured  must  disclose 
every  material  fact  within  their  knowledge.  In 
this  caee  they  did  disclose  eveiTthing  which  there 
was  an  obligation  upon  them  to  disclose.  There 
was  a  gi-eat  probability  that  the  charter  freight 
was  a  lump  freight.  It  is  admitted  that  that 
would  be  the  usual  thing.  When  the  insurance 
was  effected  the  underwriters  were  informed  as  to 
the  subject-matter  of  the  insurance,  and  that  there 
was  a  charter  freight.  If  they  wanted  any  further 
information  they  might  have  asked  for  it.  They 
did  not  ask.  I  ttui^  that  Mathew,  J.  was  right 
in  holding  that  there  was  a  sufficient  disclosure. 
The  appe^  must  be  dismissed. 

Kay,  L.J. — This  is  an  action  upon  a  policy  of 
marine  insurance.  Thi-ee  pointe  have  been  taiken 
by  the  defendants,  and  two  of  them  are  fairly 
arguable.  The  policy  was  effected  upon  the  profits 
on  a  charter.  The  charter-party  provided  for 
payment  of  a  lump  sum  by  the  charterers,  viz., 
3900Z.  The  charterers  loaded  a  general  cargo  on 
the  ship.  Part  of  the  cargo  consisted  of  dates. 
The  vessel  was  sunk  by  perils  of  the  sea,  and  the 
dates  were  spoiled.  The  question  is  whether  the 
freight  payable  in  respect  of  those  dates  was 
totaJly  lost  or  not.  If  it  was,  then  the  profite  on 
the  chattel',  which  would  be  the  difference  between 
the  lump  freight  and  the  bills  of  lading  freights, 
were  utterly  gone,  and  no  profit  at  all  would  be 
made  upon  the  adventure,  because  the  bills  of 
lading  freighte  earned  would  be  less  than  the 
charter  freight.  It  is  said  that  there  was  not  a 
total  loss  of  the  dates.  Now,  they  could  not  be 
sold  under  a  commercial  contract  as  dates,  though 
they  were  still  dates.  It  is  not  requisite  to  a 
total  loss  that  they  should  be  so  completely- 
changed  as  to  be  altered  in  their  nature.  I  do 
not  agree  with  the  construction  that  there  mnst 
be  such  a  change.    Mathew,  J.  was  right  when  he 
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sud:  "Total  destmction  Ib  not  necessary.  I>e> 
stmction  of  the  merchajitable  character  of  the 
goods  is  Bu£Scient,  and,  in  accordance  with  the 
principle  recognised  in  Bonx  v.  Salvador  (3  B.  N.  C. 
266),  Dakin  v.  Oxley  (10  L.  T.  Eep.  268;  15  C.  B. 
N.  S.  646),  and  Duthie  v.  Haton  (19  L.  T.  Bep.  285 ; 
li.  Hep.  4  C.  P.  138),  I  hold  that  the  plaintiffs 
■were  not  entitled  to  receive  freight  in  respect  of 
these  dates."  Therefore,  the  bill  of  lading  freight 
for  the  dates  not  beingrecorerable,  there  was  no 
profit  on  the  charter.  Then  the  second  point  is  a 
■very  minute  one.  It  omits  to  notice  the  subject- 
matter  of  the  insurance,  and  is  not  maintainable. 
I  again  agree  with  Mathew,  J.,  when  he  says : 
"  But  that  argument  must  go  the  length  of  main- 
■taining  that  the  intention  of  the  policy  was  to 
afford  protection  to  the  assured  only  in  the  event 
of  a  total  loss  of  all  freight.  I  cannot  think  that 
that  ■was  what  the  parties  meant.  I  am  satisfied 
that  what  was  intended  to  be  the  subject-matter 
of  the  insm-ance  was  the  charterars'  profit  on  the 
adventure,  that  is  to  say,  the  excess  of  the  total 
bills  of  lading  freights  over  and  above  the  lump 
freight  of  39002.,  and  the  intention  was  that  in 
the  event  of  a  total  loss  of  that  profit  the  assured 
would  be  entitled  to  recover."  Then,  the  third 
point  raised  is,  that  there  was  a  concealment  of  a 
material  fact.  It  is  argued  that  it  was  a  material 
fact  that  there  was  a  charter-party  at  a  lump 
freight,  and  not  at  a  tonnage  freight.  It  is  clear 
that  that  ■was  a  material  fact.  The  question  is 
whether  it  ■was  concealed.  I  agree  that  conceal- 
ment means  keeping  back  that  which  there  is  a 
dn^  to  bring  specifically  to  the  notice  of  the 
imaerwriters.  Was  there  any  duty  here  to  bring 
specifically  to  the  notice  of  the  underwriters  the 
fact  that  the  charter-party  was  at  a  lump  freight  ? 
I  think  that,  if  a  charter-party  contains  an 
unusual  clause  which  is  material  to  the  under- 
■writers  to  know,  it  is  not  enough  to  say  to  them 
only  that  there  is  a  charter-party,  but  that  the 
assured  must  tell  the  underwriters  of  the  nnusnal 
clause.  Here  there  was  nothing  unusual,  for  it  is 
common  enough  that  in  a  charter-party  there  should 
be  an  agreement  for  a  lump  freight.  Further,  it 
is  expressly  stated  in  the  policy,  that  the  insurance 
was  on  profit  on  charter.  There  was  nothing 
unusual,  and,  therefore,  if  the  nnderwriters  wanted 
to  know  more,  they  ought  to  have  asked  for  infor- 
mation. The  assured,  therefore,  told  all  that  they 
were  imder  an  obligation  to  tell.  The  law  is  thus 
stated  by  Lord  Blackburn,  in  Jnman  Steamship 
Company  v.  Bischoff  {ubi  tup.) :  "  Before  the 
underwriters  agreed  to  the  insurance  they  were 
informed  that  the  City  of  Paris  was  the  Inman 
steamer,  about  to  proceed  on  a  voyage  to  Natal, 
on  Government  charter,  and  they  might  if  they 
pleased  have  seen  that  charter,  so  that  there 
wonld  have  been  no  srouad  for  setting  up  any 
defence  on  the  ground  of  non-disclosure  or  con- 
cealment, and  no  such  defence  was  set  up."  In 
the  same  case  Lord  Watson  said :  "  And  seeing 
that  the  respondents,  when  they  accepted  the  in- 
surance, had  notice  that  the  Uity  of  Paris  was 
under  a  contract  of  charter-party,  I  am  of 
opinion  that  the  policy  attached  to  the  freight 
therein  stipulated,  whether  they  did  or  did  not 
choose  to  inform  themselves  of  the  particulars 
of  the  contract ;  and  consequently  that  the  re- 
sp<mdents  became  liable  for  such  of  that  freight 
as  might  be  lost  through  any  of  the  risks  insured 
against  daring  the  period  covered  by  the  policy." 


In  The  BeAouin  {ubi  svp.),  Barnes,  J.  said:  "I 
oannot  help  thinking  that  the  real  point  intended 
to  be  raised  is  that  of  so-called  concealment. 
.  .  .  If  the  clause  had  not  been  a  known  clause, 
or  had  been  an  unusual  clause,  there  would  have 
been  a  good  deal  of  substance  in  that  contention ; 
but  it  has  been  proved  by  the  ■witnesses,  and  has 
been  practically  admitted  throughout  ■the  argu- 
ment, that  this  is  a  universal  clause  in  a  time 
charter,  and  it  seems  to  me  that  when  an  under- 
writer takes  upon  himself  the  insurance  of  the 
freight  which  should  accrue  under  a  time  charter 
with  such  a  clause  in  it,  he  takes  upon  himself 
the  risk  of  whatever  responsibility  is  cast  upon 
him  by  the  policy  attaching  to  such  freight  under 
such  a  charter,  in  accordance  with  what  is  said  in 
Inman  Steamship  Company  v.  Bischoff  (ubi  sup.), 
and  I  think  the  argument  of  the  counsel  for  the 
plaintiffs  is  soun^  that  what  the  underwriter 
complains  of  as  having  been  concealed  is  not  a 
fact,  but  a  view  of  the  law,  and  that  can  hardly 
be  stated  as  a  matter  of  concealment."  Here, 
therefore,  the  underwriters  do  not  bring  the  case 
within  that  particular  doctrine,  because  the 
material  fact  was  sufficiently  disclosed  by  the 
reference  to  the  charter-party,  as  it  was  not  an 
unusual,  but  a  usual  and  common  provision.  I 
agree  that  the  appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitors   for   the  appellants,  Ince,  Colt,  and 
Inee. 

Solicitors  for  the  respondent,  Waltons,  Johnson, 
Bubh,  and  Whatton. 


Oct.  28  and  Nov.  18, 1895. 

(Before  Lord  Ebheb.   M.B.,   Eat  and 

BlOBY,  L.JJ.) 

Be  Ak  Aebitbation  between  the    Matob, 

&C.,  OP  BUBSLEM  AND  THE  COUNTT  COUNCIL 

OF  Staffobdshibe.  (a) 

AFFEAX  FBOM    THE    <)UEEN'8  BENCH    DITISION. 

Highteay — Main  road — Urban  diatrieis — Paved 
footways  at  side  of  road — Cost  of  maintenance — 
Liability  of  county  council  to  make  contribution 
— Highways  and  Locomotives  {Amendment)  Act 
1878  (41  *  42  Vict.  e.  77),  «.  13— Local  Govern- 
ment Act  1888  (51  £  52  Viet.  c.  41),  «.  11. 

When  an  urban  authority  has  retained  the  powers 

and  duties  of  m,aintaining  and  repairing  a  main 

road  within  their  district,  the  county  council  is 

bound   to  contribute    towards  the   costs  of  the 

maintenance  and  repair  of  paved  footways  at 

the  side  of  the  main  road,  under  sect.  11  cgr  the 

Local  Oovemm,ent  Act  1888,  even  if  the  main 

road  was  formerly  a  tumpihe  road. 

This  was  an  appeal  by  the  County  Council  of 

Staffordshire  from  the  judgment  of  the  Divisional 

Court  (Grantham  and  Wright,  JJ.)  refusing  to 

set  aside  an  award  made  by  the  Local  .Government 

Board,  under  sect.  11,  sub-sect.  3,  of  the  Local 

Gk>vemment  Act  1888. 

The  corporation  of  Burslem,  being  the  urban 
authority,'  had  claimed  to  retain  the  powers  and 
duties  of  repairing  main  roads  within  their  dis- 
trict, under  sect.  11,  sub-sect.  2,  of  the  Loca 
Grovemment  Act  1888. 
Questions  arose  between  the  corporation  and 


(a)  Beported  by  J.  H.  Wiluaxs,  Esq.,  BanrUter-M-Law. 
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the  Gonn^  Goancil  of  Staffordshire  aa  to  the 
amount  of  the  a.TinTia.1  coutribution  which  the 
ooniitj  council  ought  to  pay  towarde  the  costa  of 
the  maintenance  and  repair  of  the  main  roada 
within  the  borough  of  Bnralem. 

The  matter  was  referred  to  the  arbitration  of 
the  Local  Government  Board,  under  sect.  11,  sub- 
sect.  3,  of  the  Local  Grovemment  Act  1888.  The 
Local  Government  Board  made  an  award  fixing 
the  amount  of  the  annual  contribution  to  be  paid 
by  the  county  council. 

The  award  directed  contribution  to  be  made 
towards  the  cost  of  maintenance  and  repair  of 
paved  footways  at  the  side  of  the  carriage-ways 
of  main  roads.  Some  of  the  main  roads  had  been 
turnpike  roads  which  had  become  main  roads, 
upon  ceasing  to  be  turnpike  roads,  under  sect.  13 
of  the  Highways  and  Locomotives  (Amendment) 
Act  1878. 

The  Local  Government  Act  1888  (51  &  52  Vict, 
c.  41)  provides : 

Soot.  11. — (1.)  Every  road  in  a  oonnty,  whiohia  for  the 
time  being  a  main  road  within  the  meaning  of  the 
Highways  and  LooomotiTeB  (Amendment)  Act  1878, 
InolnaiTe  of  every  bridge  carrying  such  road  if  repair- 
able by  the  highway  antbority,  shall,  after  the  appointed 
day,  be  wholly  maintained  and  repaired  by  the  oonnoil 
of  the  oonnty  in  which  the  road  is  sitnate,  and  snch 
oonnoil,  for  the  parpose  of  the  maintenanoe,  repair, 
improvement,  and  enlargement  of,  and  other  dealing 
with  snch  road,  shall  have  the  same  powers  and  be 
subject  to  the  same  dnties  as  a  highway  board,  and  may 
further  exercise  any  powers  vested  in  the  conncil  for  the 
purpose  of  the  maintenance  and  repair  of  bridges,  and 
the  enactmente  relating  to  highways  and  bridges  shall 
apply  accordingly ;  and  the  county  council  shall  have 
the  same  powers  as  a  highway  board  for  preventing  and 
removing  obstmotions,  and  for  asserting  the  right  of  the 
pnblio  to  the  nse  and  enjoyment  of  the  roadside  wastes ; 
and  the  ezecntion  of  this  section  shall  be  a  general 
oonnty  account.  (2.)  Provided  that  any  urban  authority 
may,  within  twelve  months  after  the  appointed  day,  and 
in  case  of  a  road  in  the  district  of  such  authority 
becoming  a  main  road  at  any  subsequent  date  then 
within  twelve  months  after  that  date,  claim  to  retain  the 
powers  and  duties  of  maintaining  and  repairing  a  main 
road  within  the  district  of  snch  authority,  and  thereupon 
they  shall  be  entitled  to  retain  the  same,  and,  for  the 
purpose  of  the  maintenance,  repair.  Improvement, 
and  enlargement  of,  and  other  dealings  with  such  road, 
shall  have  the  same  powers  and  be  subject  to  the  same 
duties  as  if  snch  road  were  an  ordinary  road  vested  in 
them,  and  the  council  shall  make  to  snch  authority  an 
annual  payment  towards  the  costs  of  the  maintenance 
and  repair,  and  reasonable  improvement  connected  with 
the  maintenance  and  repair  of  snch  road.  (3.)  The 
amount  of  such  payment  shall  be  snch  annual  sum  as 
may  be  from  time  to  time  agreed  on,  or  in  the  absence  of 
agreement  may  be  determined  by  arbitration  of  the 
Local  Government  Board. 

The  Highways  and  Locomotives  (Amendment) 
Act  1878  (41  &  42  Vict.  c.  77)  provides : 

Sect.  13.  For  the  purposes  of  this  Act,  and  aubjeot  to 
its  provisions,  any  road  which  has,  within  the  period 
between  the  thirty-first  day  of  December,  one  thousand 
eight  hundred  and  seventy,  and  the  date  of  the  passing 
of  this  Act,  ceased  to  be  a  turnpike  road,  and  any  road 
which,  being  at  the  time  of  the  passing  of  this  Act  a 
turnpike  road,  may  afterwards  cease  to  be  such,  shall 
be  deemed  to  be  a  main  road ;  and  one-half  of  the 
expenses  incurred  from  and  after  the  twenty-ninth  day 
of  September,  one  thousand  eight  himdred  and  seventy- 
eight,  by  the  highway  authority  in  the  maintenance  of 
Bueh  road  shall,  as  to  every  part  thereof  which  is  within 


the  limits  of  any  highway  area,  be  paid  to  the  highway 
authority  of  such  area  by  the  oonnty  authority  of  ilie 
county  in  which  such  road  is  situate  out  of  the  county 
rate,  on  the  certiflcate  of  the  surveyor  or  the  oonnty 
authority,  or  of  such  other  person  or  persons  aa  Hm 
oonnty  authority  may  appoint,  to  the  effect  that  suoh 
main  road  has  been  maintained  to  his  or  their  satia- 
faction. 

The  county  council  applied  to  the  Divisional 
Court  to  set  aside  the  award  upon  the  ground 
that  the  Local  Government  Board  had  exceeded 
their  jurisdiction  by  including  a  part  of  the  coat 
of  the  maintenance  and  repair  of  the  paved  foot- 
ways in  the  amount  of  the  contribution  which  the 
county  council  were  directed  to  pay. 

The  Divisional  Court  (Grantham  and  Wright, 
JJ.)  dismissed  the  application,  following  the 
decision  in  Me  The  Local  Board  of  Warminster 
and  the  Council  of  the  County  of  Wilts  (62  L.  T. 
Eep.  902 ;  25  Q.  B.  Div.  450). 

The  county  council  appealed. 

A.  T.  Lawrence  (with  Littler,  Q.C.)  for  the  county 
council. — The  arbitrator  exceeded  his  jurisdiction 
in  including  in  the  amount  of  hia  award  the  ooat 
of  repairing  the  paved  footways  in  the  town, 
which,  it  is  submitted,  should  be  borne  by  the 
town  not  by  the  county  council.  The  Divisional 
Court  decided  merely  on  the  authority  of  a 
previous  decision  of  the  Divisional  Court : 

Be  The  Local  Board  of  Warminiter  and  the  Wilt- 
shire County  Council,  62  L.  T.  Bep.  902;  25 
Q.  B.  Div.  450. 

That  case  was  wi-ongly  decided,  and  should  be 
overruled.  The  question  is  whether  these  footways 
were  part  of  the  '•  road "  within  sect  11,  aub- 
sect.  2,  of  the  Local  Government  Act  1888.  This 
road  became  a  "  main  road  "  under  sect.  13  of  the 
Highway  Act  1878.  Sect.  15  of  that  Act  has  no 
application  to  the  present  case.  "Such  road"  in 
sect.  13  means  a  distumpiked  road,  that  is  to  say, 
a  road  without  footways.  By  3  Geo.  4,  c.  126, 
a.  112,  turnpike  trustees  had  power  to  make  foot- 
ways outside  a  town,  but  not  inside.  I  admit 
that  the  footways  in  question,  if  outside  the  town, 
would  be  part  of  the  main  road.  The  primary 
meaning  of  "road"  ia  a  carriage  way.  Before 
this  road  ceased  to  be  a  turnpike  road,  the  duty 
of  maintaining  the  footways  in  question  fell  upon 
the  urban  sanitaiy  authority,  although  it  is  bne 
that  it  obtained  contributions  to  tise  expenses 
from  the  highway  board.  The  way  in  which  the 
Turnpike  Acts  speak  of  footpaths  "  by  the  side 
of  "  a  turnpike  road,  and  references  to  the  centre 
of  the  "road"  meaning  the  centre  of  the  carriage 
way,  ahow  that  "  road "  waa  not  intended  to 
include  footpaths. 

Lawson  Walton,  Q.C.  (A.  Mcusmorran  with  him) 
for  the  corporation  of  Burslem. — "  Boad  "  means 
not  merely  the  carriage  way,  but  the  space  from 
fence  to  fence,  including  the  space  occupied  by  a 
footpath  by  the  aide  of  the  carriage  way  : 

Loveridge  v.  Hodsoll,  2  B.  &  Ad.  602. 

"  Main  roads  "  are  all  intended  by  the  Act  to  be 
kept  in  repair  in  the  manner  provided,  whatever 
may  have  been  their  previous  history,  whether 
they  are  distumpiked  roads  or  whether  they  were 
bye-roads  which  have  been  declared  to  be  main 
roads.  There  are  no  classes  of  different  kinds  of 
main  roada.  The  Turnpike  Acta  never  content- 
plated  the  purchaae  of  additional  lands  for  use  of 
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footpaths,  but  the  appropriation  of  port  of  the 
highway  for  that  purpose. 

A..  T.  LavBrence  in  reply. — There  is  no  evidence 
liere  that  any  of  the  footpaths  in  question  were 
made  "  on  "  the  road. 

Cur.  adv.  vuU. 

Nov.  18,  1895.— Lord  Bbhbb,  M,R.— The  ques- 
tion upon  this  appeal  is  the  same  as  that  wnich 
■was  raised  in  the  case  of  Re  Local  Board  of  War- 
minster and  the  Council  of  the  County  of  Wilts 
(62  L.  T.  Rep.  902  ;  25  Q.  B.  Div.  450).  There- 
fore,  the  real  question  is  whether  we  agree  with 
the  judgment  in  that  case  or  not.  The  point  is, 
■whether  the  paved  footway  upon  or  at  the  side  of 
certain  main  roads  where  they  pass  through 
towns,  are  included  in  the  expression  "main 
road"  for  the  pui-poses  of  sect.  11  of  the  Local 
Government  Act  1888  (61  &  52  Vict  c.  41). 
Sect  11,  sub-sect.  1,  provides  that  "  every  road  in 
a  cotinty,  which  is  for  the  time  being  a  main  road 
within  the  meaning  of  the  Highways  and  Looo- 
motives  (Amendment)  Act  1878  .  .  .  shall  be 
wholy  maintained  and  repaired  by  the  council  of 
the  county  in  which  the  road  is  situate ;"  and  sub- 
sect.  2  provides  that  "  any  urban  authoiity  may 
.  .  .  claim  to  retain  the  powers  and  duties  of 
maintaining  and  repairing  a  main  road  within  the 
district  of  such  authority,  and  thereupon  they 
shall  be  entitled  to  retain  the  same  .  .  .  and 
the  council  shall  make  to  such  authority  an 
annual  payment  towards  the  costs  of  the  main- 
tenance and  repair  and  reasonable  improvement 
connected  with  the  maintenance  and  repair  of 
sach  road."  That  is  plain  enough.  We  hare  to 
consider  that  section,  and  whatever  is  a  county 
road  within  the  meaning  of  that  section  is  to  be 
repaired  by  the  county  council,  or  the  county 
council  is  to  pay  a  portion  of  the  costs  of  its 
mtuntenance  and  repair.  What  is  a  main  road 
within  the  meaning  of  sect.  11  P  Several  kinds  of 
roads  will  be  main  roads.  First,  a  road  leading 
from  one  large  town  to  another.  Secondly,  there 
may  be  a  turnpike  road ;  as  to  that  there  is  no 
difficulty.  And  other  roads  may  become  main 
roads,  though  they  were  not  the  high  roads  to 
anywhere ;  they  may  be  delared  by  justices  to  be 
main  roads,  because  they  may  have  become  such 
through  the  growth  of  a  district  or  the  opening 
of  a  railway  station.  We  must  not  lay  it  down 
that  a  high  road  is  the  way  between  the  hedges, 
because  in  some  places  there  are  no  hedges,  as 
where  the  road  crosses  a  common  or  a  village 
green.  The  road  is  that  part  which  was  intended 
by  the  dedicator  to  be  the  road  and  was  accepted 
\jy  the  public  as  the  road.  High  roads  were 
accepted  by  the  public  as  the  roads  from  one 
place  to  another.  A  main  road  is,  therefore,  a 
road  which  has  been  accepted  by  the  public  as  a 
road  to  be  used  as  the  way  from  one  large  town 
to  another.  Sometimes  it  is  paved,  but  it  is  none 
the  less  a  high  road.  When  the  road  passes 
through  a  town,  no  doubt  the  footway  is  usually 
paved.  Why  is  that  ?  Not  because  it  is  used  by 
the  shopkeepers,  but  because  it  is  used  by  the 
public  who  pass  along  it.  When  there  is  a  high 
road  with  a  footway  at  the  side,  ai'e  there  two 
highways  before  the  road  comes  into  an  urban 
district  ?  It  has  never  been  so  held.  Are  a 
carriage  way,  and  the  footway  at  the  side  of  it, 
separate  highways  P  They  are  not,  because  each 
put  is  equally  a  footway  for  the  public  who  have 


a  right  to  use  the  whole  as  a  footway.  For  the 
safety  of  foot  passengers,  carts  and  carriages  are 
not  permitted  to  use  uie  footway,  and  the  footway 
is  reserved  for  people  passing  on  foot.  Very  often 
there  is  no  separate  footway  by  the  side  of  a  high 
road.  Therefore,  according  to  the  ordinary 
meaning  of  language,  there  can  be  no  doubt  that 
a  "  main  road  "  is  something  more  than  a  high- 
way. It  is  a  road  for  all  people  for  the  purpose 
of  going  from  one  principal  place  to  another.  It 
does  not  signify  what  material  tJie  road  is  made 
of.  It  has  never  been  doubted  but  that,  in 
country  parte,  the  whole  is  but  one  road,  whether 
there  is  or  is  not  a  footway.  Then  as  to  towns. 
There  is  often  no  footway  even  in  towns,  and 
there  never  were  two  roads  where  it  passed  through 
a  town,  even  if  there  was  a  footway ;  the  whole 
road  was  but  one  road.  The  "  main  road,"  there- 
fore, is  the  whole  of  the  road.  Tho  footways  are 
paved  in  towns  for  the  use  of  all  foot  passengers, 
and  not  for  the  use  of  the  inhabitante  of  the  towns 
alone.  Very  many  persons  pass  through  the 
towns,  and  the  footways  would  become  worn  out. 
They  are  paved  for  the  benefit  both  of  the  inha- 
bitante and  of  those  who  pass  through  the  town. 
The  whole  is,  therefore,  a  road  within  the  meaning 
of  the  Act,  and  is  a  main  road,  the  paved  portion 
being  part  of  the  main  road.  By  the  words  of 
sect.  11  the  county  council  is  to  pay  a  portion  of 
the  coste  of  ite  maintenance  and  repair.  I  there- 
fore agree  with  the  decision  in  the  case  which  has 
been  relied  on,  and  think  that  it  was  rightly 
decided  in  accordance  with  the  rule  that  the 
subject-matter  of  an  Act  of  Ftirliament  must  be 
looked  at  and  be  dealt  with  according  to  the 
ordinary  language  of  ordinary  people.  The  appeal 
fails,  and  must  be  dismissed. 

Kat,  L.J.  read  the  following  judgment : — The 
County  Council  of  Staffordshire  object  to  contri- 
bute to  the  repair  and  maintenance  of  various 
paved  footways  within  certain  urban  districte  in 
that  county.  Their  liability  to  contribute  depends 
upon  sect.  11  of  the  Local  Grovemment  Act  1888, 
which  enacte  that  every  road  in  a  county  which  is 
for  the  time  being  a  main  road  within  the  meaning 
of  the  Highways  and  Locomotives  (Amendment) 
Act  1878  shall  "be  wholly  maintained  and  re- 
paired" by  the  county  council,  provided  that  any 
urbam  authority  may  claim  to  maintain  such  road 
within  their  district,  and  in  that  case  the  county 
council  are  to  contribute  an  annnal  sum  towards 
the  costs  of  the  maintenance  and  repair  of  such 
road.  The  amount  of  such  payments  may  be 
fixed  by  agreement,  or  br  arbitration  of  the  Local 
Government  Board,  ^uch  an  arbiti-ation  has 
teken  place  in  this  case,  and  it  is  sought  to  set 
aside  uie  award  because  it  has  directed  contribu- 
tion to  the  maintenance  of  paved  footways,  in 
several  urban  districts,  at  the  side  of  the  carriage- 
ways. Whether  or  not  this  was  right  depends 
upon  the  meaning  of  the  word  road  or  main  road 
in  the  section  to  which  I  have  referred.  The  Act 
of  1888  does  not  contain  any  definition  of  road 
or  main  road,  but  refers,  as  I  have  pointed  out, 
for  the  meaning  of  main  road,  to  the  Highways 
and  Locomotives  (Amendment)  Act  1878.  Sect.  13 
of  this  statute  provides  that  any  road  which, 
between  the  31st  Dec.  1870  and  the  passing  of 
that  Act,  ceased  to  be  a  turnpike  road,  and  any 
road  which  at  the  time  of  the  passing  of  the  Act 
was  a  turnpike  road,  but  might  afterwards  cease 
to  be  such,  should  be  deemed  to  be  a  main  road ; 
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and,  by  aect.  15,  the  county  anthority,  at  the 
instance  of  the  highway  authority,  might  declare 
<iertain  roads  which  had  never  been  turnpike  roads 
to  be  main  roads.  From  the  papers  in  this  case, 
which  have  been  handed  to  me,  it  does  not  appear 
whether  all  the  roads  in  question  wei«  ori^^inally 
turnpike  roads  or  not.  If  there  be  any  which  were 
never  turnpike  roads,  but  have  become  main  roads, 
I  do  not  understand  how  it  can  be  argued  that  a 
pathway  by  the  side  of  the  carriage  way  is  not 
part  of  the  road.  Road  must  prima  facie  mean 
the  highway,  and  the  pathway  is  undoubtedly 
part  of  the  highway  which  is  a  main  road.  But 
the  argument  for  the  county  council  is  rested 
upon  the  assumption  that  all  or  some  of  these 
roads  were  formerly  turnpike  roads,  and  is  derived 
from  the  history  of  the  legislation  as  to  turnpike 
roads.  The  3rd  Greo.  4,  c.  126,  intituled  "Aji 
Act  to  amend  the  general  laws  now  in  being  for 
regulating  turnpike  roads  in  England  "  contains 
a  power  (sect.  Ill)  for  turnpike  trustees  to  make 
and  keep  in  repair  causeways  for  the  use  of  foot 
passengers,"  in,  upon,  or  on  the  sides  of  the  turn- 
pike road,  in  such  manner  as  they  shall  think 
proper.  But  this  is  restricted,  as  to  any  town, 
village,  or  hamlet,  by  sect.  112,  which  provides 
that  nothing  in  the  Act  contained  should  autho- 
rise the  turnpike  trustees  "  to  lay  down,  continue, 
maintain,  or  repair  any  pavement  or  any  paved  or 
pitched  causeway  or  footpath,  in,  upon,  or  at  the 
side  of  any  turnpike  road  within  any  town,  village, 
or  hamlet  where  such  turnpike  road  shall  pass 
through  the  same,"  but  such  pavement,  paved  or 
pitched  causeway,  or  footpath,  is  to  be  made, 
repaired,  and  maintained  by  and  at  the  cost  of  the 
inhabitants  of  such  town,  village,  or  hamlet,  or  by 
other  persons  liable  to  make,  maintain,  and  repair 
the  same.  This  legislation  was  obviously  intended 
to  define  the  rights  and  obligations  of  turnpike 
trustees,  as  between  them  and  the  inhabitant  of 
a  town,  village,  or  hamlet.  It  has  nothing  to  do 
with  the  rights  or  obligations  of  the  county 
council  as  to  main  roads.  As  between  them  and 
the  inhabitants  of  a  town,  village,  or  hamlet  there 
is  no  such  restriction,  nor  does  there  seem  to  be 
any  reason  for  it.  After  turnpikes  were  abolished, 
and  before  the  Act  of  1888,  the  highway  authority 
in  an  urban  district  maintained  both  carriage 
ways  and  footways  adjoining.  Then,  by  the  Act 
of  1888,  the  duty  is  cast  upon  the  county  to  main- 
tain main  roads,  and  there  is  nothing  to  i-estrict 
the  meaning  of  these  words  to  the  carriage  way 
excluding  the  footpath  at  or  on  the  side  of  it. 
If  the  urban  authority  does  not  claim  to  maintain 
euch  road  the  county  must  do  so.  If  the  urlmn 
authority  makes  such  a  claim,  the  county  must 
contribute ;  and  in  either  case  the  main  road  is 
prinu'i  facie  the  whole  highway  including  the 
footway  as  well  as  the  carriage-way.  Any  other 
construction  is  not  warranted  by  the  words  of  the 
Act,  and  would  involve  this  most  inconvenient 
result,  that  there  must  be  in  every  case  an  inquiry, 

(1)  was  ^he  main  road  once  a  turnpike  road,  and 

(2)  was  the  footway  upon  the  turnpike  road  or 
outside  it.  The  pomt  has  been  decided  against 
the  county  council  in  Be  Local  Board  of  War- 
minster and  County  Council  of  Wilts  {ubi  sup.), 
and  I  agi'ee  with  that  decision.  The  appeal  must 
be  dismissed. 

RiGBT,  L.J.  read  the  following  judgment: — 
Speaking  genei-ally  I  concur  in  the  reasons  given 
by  the  Teamed  judges  in  Local  Board  of  War- 


minster  and  County  Council  of  Wilts  (ubi  sup.),  bat 
I  think  it  right  to  give  my  own  reasons  with  refer- 
ence to  the  arguments  most  pressed  upon  us  by 
counsel  for  the  appellants.  The  ground  upon 
which  the  award  in  this  case  is  sought  to  be  set 
aside  is  that  the  arbitrator  has  exceeded  his  juris- 
diction  by  including  in  the  expense  thrown  upon 
the  county  council,  the  costs  of  paved  footways 
by  the  side  of  the  carriage  way  within  the  borough 
of  Burslem.  A  similar  question,  we  are  tola, 
arises  with  reference  to  the  cost  of  paved  foot- 
ways within  other  boroughs  in  the  county,  and  no 
distinction  has  been  suggested  between  the  cases 
of  the  different  boroughs.  Sub-sect.  1,  of  sect.  11, 
of  the  Act  of  1888,  throws  upon  the  county 
council  the  maintenance  and  repair  of  every  road 
in  the  county,  which  is  for  the  time  being  a  main 
road  within  the  meaning  of  the  Act  of  1878. 
Sub-sect.  2  enables  any  uroan  authority  to  claim 
to  retain  the  powers  and  duties  of  maintaining 
and  repairing  a  main  road  within  their  district, 
and  thereupon  they  ai'e  to  be  entitled  to  retain 
the  same,  and  for  the  purpose  of  the  maintenanoe, 
repair,  improvement,  and  enlargement,  of  and 
other  dealing  with  the  road,  they  are  to  have  the 
same  powers  and  be  subject  to  the  same  duties  as 
if  the  road  were  an  ordinary  road,  and  the  county 
council  are  to  make  to  them  an  annual  payment 
towards  the  costs  of  the  maintenance  and  repair, 
and  reasonable  improvement  connected  with  the 
maintenanoe  and  repair  of  the  road.  The  roads 
in  question  are  roads  which  were  formerly  turn- 
pike roads  running,  as  to  part  thereof,  through 
the  borough,  and  they  have  been  distumpiked. 
It  is  not  suggested  that  sect.  13  of  the  Act  of 
1878  does  not  apply  to  them.  The  contention, 
however^  is  that  in  the  borough  only  the  carriage 
roads  and  not  the  footpaths  are  made  main  roada, 
and,  in  support  of  this  contention,  reference  is 
made  to  sects.  Ill  and  112  of  the  General  Turn- 
pike Act,  3  Geo.  4,  c.  126.  Sect.  Ill  of  that  Act 
makes  it  lawful  for  the  Turnpike  Trusteee  to 
make  and  keep  in  repair  any  causeway  or  cause- 
ways for  the  use  of  footpassengers  in,  upon,  or 
on  the  sides  of  the  turnpike  roa£  in  such  manner 
as  they  shall  think  proper.  Any  causeways  made 
under  this  power  would  be  part  of  the  turnpike 
road.  Sect.  112,  however,  operates  as  a  proviso 
upon  the  other  parts  of  the  Act,  including  sect.  Ill, 
and  enacts  that  nothiag  in  the  Act  contained  as 
to  the  making  or  maintaining  any  causeway  or 
footway,  or  any  matter  or  provision  in  the  Act, 
shall  extend  to  authorise  or  empower  any  turnpike 
trustees  to  lay  down,  continue,  repair,  or  maintain 
any  pavement,  or  any  paved  or  pitched  causeway 
or  footpath,  in,  upon,  or  at  the  side  of  any  turn- 
pike road  within  any  town,  village,  or  hamlet, 
where  such  turnpike  road  shall  pass  through  the 
same,  imless  provision  shall  have  been  specially 
made  for  the  same  in  the  Act  or  Acts  of  Parlia- 
ment tinder  which  such  turnpike  road  shall  be 
made,  maintained,  or  repaired ;  and,  in  default  of 
such  provision,  every  such  pavement,  paved  or 
pitched  causeway  or  footpath,  within  such  town, 
village,  or  hamlet,  shall  be  made,  repaired,  and 
maintained  by  and  at  the  cost  of  the  inhabitants 
or  other  persons  liable.  In  this  case  there  is  no 
special  Act  containing  provisions  on  the  subject 
It  was  argued,  and  may  well  for  the  present 
purpose  be  assumed,  that,  by  road,  in  some  part 
of  the  Turnpike  Acts,  carriage  road  alone  is 
meant.  It  is,  however,  in  my  judgment,  impossible 
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"fcliat  the  meaning  can  he  so  limited  in  the  section 
'refeared  to.      Ontside  the  towns  the  causeway 
must  be   part  of    the    turnpike    road.     "Within 
'to'wns  it  is  clear  that  they  may  be,  though  perhaps 
not  necessary  that  they  should  always  be.    Take 
the  common  case  of  an  existing  road  with  foot- 
paths, becoming  subject  to  a  turnpike  trust  within 
to'wns.   The  trustees  may  not  continue  these  foot- 
paths, but  they  remain  nevertheless  part  of  the 
txtmpike  road.     So,  if  footpaths  are  made  in  or 
Tipon  the  turnpike  road  as  contemplated  by  sect. 
112,  the  portion  of  the  road  on  which  thev  are 
made  is  not  taken  ont  of  the  turnpike  road,  but 
still  remains  part  of  it.     If  a  town  extends  its 
boundaries  so  as  to  include  within  them  part  of  a 
turnpike  road  with  footpaths,    sect.  112  would 
apply,  but  the  whole  of  the  road  including  the 
footpaths  would  be  a  turnpike  road  though  passing 
through  a  town.    If  this  be  so,  I  cannot  avoid  the 
conclusion  that  the  county  council  are  liable  for 
the  expense  of  paved  footpaths  properly  forming 
part  of  the  main  road.    They  certamly  would  be 
uahle  in  the  case  of  footpaths  existing  when  the 
road  was  made  a  turnpike  road,  and  of  all  foot- 
paths made  by  the  turnpike  trustees  under  sect.  3 
of  the  general  Acts,  and  of  all  made  under  sect. 
112,  in  or  upon  the  road,  before  it  was  distnm- 
piked.    The  Act  of  1878  is  a  general  one,  and 
mast  receive  a  general  interpretation.    It  cannot 
have  been  intended  that  an  inquiiy  should  be 
necessary  into  the  history  of  eve^  portion  of  the 
road,  since  there  might  be  a  different  origin  of 
the  footpaths  for  every  ten  yards  of  a  road,  and, 
as  in  the  case  of  an  ordinary  road,  or  a  road  made 
a  main  road  under  sect.  15,  new  footpaths  may 
from  time  to  time  be  properly  made  by  the  urban 
authority.   Further,  to  ascertein  the  precise  facts, 
would    in  many  cases    be    impossible.      In  my 
opinion  the  Act  of  1888,  when  it  speaks  of  the 
main  road   for  the  time   being,  and  speaks  of 
the  improvement  and  enlargement  of  the  road, 
sufficiently  indicates    that    the    liability  of    the 
council  is  to  extend  to  all  footpaths  which  for  the 
time  being,  are  properly  part  of  the  main  road 
for  the  time  being ;  and  there  is  nothing  here  to 
show  that  the  paved  footpaths,  the  costs  of  which 
the  county  council  object  to    pay,   are  not,   or 
indeed  have  not  been  from  the  first  creation  of 
the  turnpike  trust,  part   of    the  turnpike  road 
which  is  now  a  main  road.    In  my  judgment  the 
appeal  fails.  Appeal  dismissed. 

Solicitors  for  the  appellants,  Byrne  and 
Blakiston,  for  Hand  and  Co.,  Stafford. 

Solicitors  for  the  respondents.  Sharps,  Parker, 
and  Co.,  for  A.  EUis,  Burslem. 


HIGH    COURT   OF   JUSTICE. 

CHANCEET  DmSION. 

Wednesday,  Nov.  '27, 1895. 

(Before  Chittt,  J.) 

Vine  v.  Baj^eioh.  (o) 

Seitled   Land   Act  1882 — SettlemejU  created   by 

wUl  and  Act  of  Parliament — Tenant  for  life 

or  persons  having  powers  of  tenants  for  life. 

Under  a  will  real  estate  which  voas  directed  to  be 


(a)  Beported  by  Q.  Wblbi  Knis,  £«q.,  BuTister«t-Iiaw. 


purchased  with  the  proceeds  of  personal  estate 
teas  settled  toith  a  direction  thai  the  rents  should 
be  accumulated  during  the  life  of  the  testator's 
nephew.  The  nephew  having  survived  the 
testator  for  upwards  of  twenty-one  years,  the 
persons  who  became  entitled  under  the  Thellusson. 
Act  to  the  rents  from  the  expiration  of  that 
period  during  the  remainder  of  the  life  of  the 
nephew  were  the  testator's  next  of  hin,  consisting 
of  two  persons,  one  living,  and  the  other  repre- 
sented before  the  court  by  her  executrixes.  On 
a  summons  to  determine  the  question  whether 
the  surviving  next  of  kin  and  the  executrixes  of 
the  deceased  next  of  kin  could  grant  leases  of  the 
real  estate  under  the  Settled  Land  Act : 
Held,  that  there  was  a  settleynent  vrithin  the  defini- 
tion of  that  toord  in  sect.  2,  sub-sect.  1,  of  the 
Settled  Land  Act  1882  created  by  the  wiU  and 
tfie  TheUusson  Act,  and  thai  the  surviving  next 
of  kin  and  the  executrixes  of  the  deceased  next  of 
kin  had  together  the  powers  of  a  tenant  for  life 
under  the  Settled  Land  Acts. 

By  the  will  of  Edward  Ward  Walter  Raleigh, 
dated  the  20th  April  1864,  he  appointed  Sir 
Edward  Cholmely  Dering  and  Charles  Vine  his 
executors,  and  directed  that  all  property  which 
he  might  leave  in  trust  was  to  be  in  their  con- 
fidence and  custody,  and,  after  providing  for  the 
payment  of  certain  legacies,  he  directed  that  all 
the  residue  of  his  invested  or  moneyed  property 
should  eventually,  together  with  accumulations, 
be  invested  in  landed  estate,  and  he  directed  that 
out  of  the  interest  derived  from  his  property 
invested  in  funds  or  from  rental  of  land  the  sum 
of  5001.  should  be  paid  yearly  to  his  nephew 
Edward  Walter  Baleigh  for  his  life,  and  that  the 
surplus  over  and  above  such  annuity  should  from 
time  to  time  during  the  lifetime  of  his  nephew  be 
expended  in  the  purchase  of  additional  land  or  in 
the  improvement  of  the  landed  estate  and  in 
maintaining  in  good  habitable  repair,  houses  and 
tenements  on  the  property,  and  that  should  his 
nephew  Edward  Walter  Baleigh  maiTy  and  at 
his  death  leave  a  son,  such  son  should  inherit  a 
life  interest  in  the  whole  of  the  landed  property 
subject  to  certain  conditions,  and  that  the  property 
under  similar  engagements  should  pass  on  to  the 
lawful  male  heir  of  his  nephew  in  succession  for 
ever,  with  remainder  over  to  his  nephew  Walter 
Raleigh  Amesbury,  and  to  his  male  heirs  after 
him  in  the  event  of  his  nephew  Edward  Walter 
Raleigh  dying  without  male  issue.  The  will  did 
not  contain  any  power  to  lease.  Shortly  after  the 
death  of  the  testator,  which  happened  on  the 
22nd  Jan.  1865,  this  suit  was  instituted  for  the 
administration  of  his  estate,  and  an  order  had 
been  made  appointing  a  receiver. 

In  the  year  1874,  the  then  trustees  of  the  will> 
with  the  approval  of  the  judge  and  in  accordance 
with  the  Erections  contained  in  the  will,  pur- 
chased the  Mount  Boone  estate,  near  Dartmouth. 

By  an  order  of  the  4th  July  1883  it  was  ordered 
that  Sir  Edward  Cholmley  Dering  and  Lord 
Richard  Howe  Browne,  the  then  trustees  of  the 
will,  should  be  at  liberty  to  present  such  petition 
under  the  Settled  Estates  Act  1877  for  ohtaining 
the  leasing  powers  thereby  conferred'  as  they 
might  be  ,  advised.  A  petition  was  accordingly 
presented  by  the  trustees,  and  an  order  made 
thereon  that  the  general  powers  of  granting 
occupation  leases  of  a  small  portion  of  the  Mount 
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Boone  estate  (the  particulars  whereof  were  set 
out  in  the  schedule  to  the  order)  should  vest  in 
the  petitioners  and  the  survivor  of  them,  or  other 
the  trustees  or  tonstee  for  the  time  being  of  the 
wiU. 

The  period  of  twenty-one  years  from  the  tes- 
tator's death  expired  on  the  22nd  Jan.  1886,  and 
by  an  order  dated  the  11th  March  1886  it  was 
ordered  that  the  receiver  should,  after  keeping 
down  the  annuity  of  500Z.  per  annum  directed  to 
he  paid  to  Edward  Walter  Raleigh  for  his  life, 
and  after  maintaining  in  good  habitable  repair 
the  houses  and  tenements  on  the  property  subject 
to  the  trusts  of  the  will,  divide  the  residue  of  the 
balances  which  should  from  time  to  timebe  certified 
to  be  due  from  him  as  from  the  22nd  Jan.  1886, 
and  during  the  life  of  Edward  Walter  Raleigh, 
until  further  order,  into  equal  moieties,  and 
should  pay  one  of  such  moieties  to  Edward  Walter 
Raleigh  as  one  of  the  next  of  kin  of  the  testator, 
and  the  other  of  such  moieties  to  the  defendants 
Octavia  Alexander  and  Jane  Dorothea  Curtis,  as 
executrixes  of  the  late  defendant  Caroline  AmeS' 
bury,  who  was  the  other  next  of  kin  of  the 
testator. 

The  trustees  of  the  will,  Sir  £.  C.  Derin^  and 
Lord  Richard  H.  Browne,  having  entered  into  a 
conditional  contract  to  grant  to  the  Commissioners 
for  executing  the  office  of  Lord  High  Admiral,  a 
lease  of  part  of  the  Mount  Boone  estate,  some 
portions  of  which  were  not  included  in  the 
schedule  to  the  order  of  the  11th  March  1886,  a 
summons  was  taken  out  by  the  trustees  asking 
that  they  and  the  receiver  might  be  at  liberty 
to  present  to  the  court  a  petition  under  the 
Settled  Estates  Act  1877  for  power  to  grant  a 
lease  in  accordance  with  the  conditional  contract ; 
and  on  this  summons  the  question  was  raised 
whether  Edward  Walter  Raleigh  and  the  defen- 
dants Octavia  Alexander  snd  Jane  Dorothea 
Curtis  were  not  the  proper  parties  to  grant  the 
lease  as  persons  having  the  powers  of  a  tenant 
for  life  under  the  settlement  created  by  the  will, 
and  the  Thellusson  Act,  which  Act  rendered  void 
the  direction  in  the  will  for  the  accumulation  of 
the  surplus  rents  after  the  expiration  of  twenty- 
one  years  from  the  testator's  death,  and  directed 
that  the  rents  so  directed  to  be  accumulated 
should,  so  long  as  the  same  were  directed  to  be 
accumulated,  go  to  and  be  received  by  such 
person  or  persons  as  would  have  been  entitled 
thereto  if  such  accumulation  had  not  been 
directed. 

Byrne,  Q.C.  and  Waee  for  the  applicants. 

Levell,  Q.C.  and  JS.  Diekinsmi  for  Edward 
Walter  Raleigh,  the  surviving  next  of  kin. 

Farwell,  Q.C.  and  Yate  Lee  for  the  defendants, 
Octavia  Alexander,  and  Jane  Dorothea  Curtis. 

Chittt,  J. — Under  the  will  the  personal  estate 
was  directied  to  be  laid  out  in  the  purchase  of  real 
estate,  which  has  been  done.  The  real  estate 
purchased  was  settled  by  the  will.  The  will,  how- 
ever, directed  that  the  rents  should  be  accumu- 
lated for  a  period  which  in  the  result  has  exceeded 
the  twenty-one  years  allowed  by  the  Thellusson 
Act.  That  Act  avoids  the  accumulations  after 
the  lapse  of  that  time,  and  directs  that  the  rent 
shall,  so  long  as  the  same  shall  be  directed  to  be 
accumulated  contrary  to  the  provisions  of  the 
Act,  go  to  and  be  I'eceived  by  such  person  or 
persons  as  would  have  been  entitled  thereto  if 


such  accumulations  had  not  been  directed.  The 
period  of  twenty-one  years  elapsed  in  Jan.  1886, 
and  but  for  the  Act  the  accumulations  would 
still  be  going  on.  The  persons  entitled  under 
the  statute  are  the  testator's  next  of  kin,  consist- 
ing of  two  persons,  one  of  whom  is  aUve  and  the 
other  is  dead.  The  surviving  next  of  kin  is  before 
the  court,  and  also  the  executrixes  of  the  deceased 
next  of  kin.  The  first  question  is  whether  there 
is  a  settlement  affecting  the  rents  in  the  present 
circumstances  of  the  case  within  the  meaning  of 
sect.  2  of  the  Settled  Land  Act  1882,  and  in  my 
opinion  there  is.  Without  reading  the  whole  of 
the  definition  it  is  enough  to  say  it  includes  a  will 
and  an  Act  of  Parliament,  and  in  my  opinion. 
putting  the  will  and  the  Act  together,  there  is  a 
settlement.  It  is  not  necessary  to  consider  what 
would  have  been  the  result  if  the  Thellusson  Act 
had  merely  avoided  the  direction  to  accumulate ; 
the  Act  goes  beyond  that,  and  directs  to  whom 
the  rents  directed  to  be  accumulated  contrary  to 
the  Act  are  to  go.  I  hold,  therefore,  that  the  case 
falls  within  the  Settied  Land  Act  1882.  Then  it 
is  said  that  the  surviving  next  of  kin  and  the 
executrixes  of  the  deceased  next  of  kin  constitute 
a  tenant  for  life,  or  have  the  powers  of  a  tenant 
for  life  within  the  meaning  of  the  Settled  Land 
Act  1882,  either  by  virtue  of  sect.  2,  sub-sect.  6,  or 
sect.  58,  sub-sect  1  (v.).  In  tny  opinion^  it  is  not 
necessary  to  say  whether  the  case  falls  under  one 
section  or  the  other.  It  is  plainly  within  sect.  58, 
sub-sect.  1  (v.).  It  is  quite  possible  there  may  be 
a  question  with  regard  to  the  executrixes  under 
sect.  2,  sub-sect.  5,  whether  they  are  beneficially 
entitled  to  possession.  My  personal  opinion  is 
that  for  this  purpose  they  are  persons  beneficially 
entitled,  because  they  alone  can  receive  the  share 
of  the  deceased  next  of  kin,  and  it  would  be  going 
I  think  too  far  to  say  that  the  persons  entitled 
under  the  will  of  the  next  of  kin  are  the  persons 
beneficially  entitled  to  possession.  But  it  is  not 
necessary  to  decide  this  point.  I  answer  the 
question  raised  by  saying  tnat  the  surviving  next 
of  kin  and  the  executrixes  of  the  deceased  next 
of  kin  have  the  powers  of  a  tenant  for  life  within 
the  meaning  of  the  Settled  Land  Act  1882.  The 
declaration  will  be  that  the  persons  to  whom  the 
surplus  rents  are  directed  to  be  paid  have  the 
powers  of  a  tenant  for  life  within  the  meaning  of 
the  Settled  Land  Act  1882. 

Solicitors :  Paterson$,  Snow,  Bloxam,  and 
Kinder;  Pitch  and  Smurthwaite ;  Peacock  and 
Ooddard. 


Wednesday,  Nov.  27, 1895. 

(Before  Chittt,  J.) 
Bates  v.  Kestekton.  (a) 
Settled  Land  Act  1882 — Married  women  entitled 
in  fee  restrained  from  ardicipation — Settlement 
— Tenants  for  life. 
Two  married  women,  each  entitled  under  a  will  to 
an  equitable  estate  in  freeholds  in  fee  simple  for 
her  separate  use  without  power  of  dnticipcUion. 
having  contracted  to  jeU  the  property,  claimed 
to  be  able  to  convey  the  same  as  tenants  for  life, 
or  persons  having  the  powers  of  a  tenant  for  life, 
under  the  Settled  Land  Acts,  contending  that,  as 
their  husbands,  if  surviving    them,  would    be 

(a)  Beported  by  a.  Wilby  Kikq,  Eaq.,  BwriateMit-Law. 
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entitled  after  their  deathe  to  an  estate  as  tenants 
by  the  eurtety  if  they  failed  to  dispose  of  the 
property  by  will  (there  being  in  each  case  issue 
oom  capable  of  inheriting),  there  was  a  settle- 
ment unthin  the  definition  of  that  word  in  sect.  2, 
sub'Seet.  1,  of  the  Settled  Land  Act  1882. 
Held,  that  there  was  but  one  estate  in  the  married 
women,  and  no  liviitations  to  the  husbands  by 
virtue  of  any  settlement ;  that,  if  the  husbands 
took  estates  as  tenants  by  the  curtesy,  they  would 
do  so  by  the  general  law,  and  that  the  married 
women  were  not  tenants  for  life,  or  persons 
having  the  powers  of  a  tenant  for  life  under  the 
Settled  Land  Acts. 

S01.OHON  HiLBEBT  by  bis  will,  dated  the  12th 
May  1863,  bequeathed  to  trustees  his  leasehold 
messuages,  Nos.  1  and  2,  College-road,  Pimlico, 
upon  trust  to  pay  the  net  yearly  rents  to  his 
daughter,  Mary  Bates,  during  her  life,  and  after 
her  decease  upon  trust  to  pay  and  divide  the 
aame  unto  and  amongst  all  and  every  the  child 
and  children  of  Mary  Bates  in  equal  shares  as 
tenants  in  common;  and  the  testator  declared 
that  the  rents  so  bequeathed  to  each  of  his 
daughters  or  granddaughters  should  be  for  her 
sole  and  separate  use,  free  from  the  debts,  control, 
or  engagement  of  any  husband,  and  that  neither 
of  his  daughters  or  granddaughters  should  have 
power  to  anticipate  the  same  in  any  manner 
whatever. 

The  testator  died  on  the  18th  June  1866,  and  in 
1890  the  leasehold  pi-emises  were  taken  com- 
pulsorily  under  the  Lands  Clauses  Act  by  the 
receiver  of  the  metropolitan  police,  and  the  pur- 
chase money  was  paid  into  court. 

On  the  16th  June  1891  an  order  was  made  by 
North,  J.  approving  of  a  conditional  contract  by 
which  1600f.,  part  of  the  purchase  money.  Was  to 
be  invested  in  the  purchase  of  a  freehold  mea- 
snage  and  premises.  No.  87,  South-end,  Croydon, 
and  by  an  indenture,  dated  the  20th  June  1891, 
the  freehold  messuage  and  premises  were  con- 
veyed to  the  use  of  the  trustees  of  the  will  in  fee 
simple  upon  the  trusts  expressed  and  contained 
in  the  will  concerning  the  said  leasehold  premises, 
so  far  as  the  same  were  applicable  to  freehold 
hereditaments,  and  were  then  subsisting  and 
capable  of  taking  effect. 

By  an  order,  dated  the  29th  July  1891,  made 
on  the  application  of  Mary  Bates,  in  the  matter 
of  the  freehold  hereditaments  subject  to  the 
trusts  of  the  settlement  of  the  leasehold  heredita- 
ments made  by  the  will  and  in  the  matter  of  the 
Settled  Land  Acts  1882  to  1890,  Michael  Mac- 
morran  and  Henry  Farthing  were  appointed 
trustees  of  the  settlement  for  the  pniposes  of  the 
Acts. 

Mary  Bates  died  on  the  6th  April  1893,  and  her 
children  had  entered  into  a  contract  for  the  sale 
of  the  freehold  messuage  and  premises,  No. 
87,  South-end,  Croydon,  to  the  defendant.  Two 
of  the  children,  namely,  Mary  Farthing  and 
Edith  Ann  Giles,  were  married,  and  both  had 
issue  living,  and  the  defendant  objected  to  the 
title  on  the  ^ound  that  the  shares  of  Mary 
Farthing  and  Edith  Ann  Giles  in  the  property 
were  subject  to  the  restraint  on  anticipation,  and 
that  a  conveyance  of  these  shares  could  not  be 
made  unless  the  restraint  was  removed  by  an  order 
under  sect.  39  of  the  Conveyancing  Act  1881. 
The  vendors  contended  that  the  married  women 


were  tenants  for  life  or  had  the  powers  of  tenants 
for  life  under  the  Settled  Land  Act  1882,  and 
could  convey  their  shai-es  under  that  Act.  The 
vendors  having  brought  this  action  for  specific 
performance  of  the  contract,  it  was  ultimately 
arranged  between  the  parties  that  the  only 
question  to  be  determined  by  the  court  should  he 
whether  the  married  women  were  tenants  for  life 
or  had  the  powers  of  tenants  for  life  under  the 
Settled  Land  Acts. 

Byrne,  Q.C.  and  A.  Maemorran  for  the  plain- 
tiffs.— The  eff(?ct  of  the  restraint  on  anticipation 
is  to  make  each  of  the  married  women  tenant  for 
life  of  her  share  with  remainder  to  her  husband  ii 
he  survives  her  for  his  life  as  tenant  by  the 
curtesy,  and  therefore  each  share  is  held  in  trust 
for  persons  by  way  of  succession,  so  that  there  is 
a  settlement  within  sect.  2,  sub-sect.  1,  of  the 
Settled  Land  Act  1882.  The  husband's  interest 
can  only  be  defeated  by  the  wiU  of  his  wife,  which 
does  not  come  into  operation  until  her  death. 
[Chittt,  J.  refeiTfld  to  Taylor  v.  Meads  (i  De  G. 
&  Sm.  597)  and  Cooper  v.  Maed<mald  (38  L.  T. 
Eep.  191 ;  7  Ch.  Div.  288).] 

E.  P.  Hetoitt  for  the  defendant. — If  the  husband 
succeeds  to  his  wife's  share  on  her  death  it  will  be 
by  operation  of  law,  and  not  by  virtue  of  the  will. 
There  is  no  settlement  on  persons  by  way  of  suc- 
cession under  the  will, 

Byrne,  Q.C.  in  reply. 

Chitty,  J. — The  question  arises  between  vendor 
and  purchaser.  The  vendors  contend  that  the 
two  maiTied  women  have  the  powers  of  or  are 
tenants  for  life  under  the  Settled  Land  Act  1882. 
The  vendors'  ai-gument  results  in  this,  that  because 
the  married  women  ai-e  restrained  from  anticipa- 
tion they  can  dispose  of  the  pi-operty  under  the 
Settled  Land  Act.  But  1  will  examine  the  facts 
and  the  Act.  To  understand  the  argument  it  is 
necessary  to  go  back  to  the  will.  The  property  is 
now  freehold,  and  at  the  present  moment  it  is 
held  by  the  trustees  upon  trusts  corresponding  to 
the  trusts  of  the  leaseholds  bequeathed  by  the 
will,  and  I  must  treat  the  property  as  freehold. 
The  leasehold  property  was  given  by  the  will  to 
trustees  upon  trust  to  pay  the  rents  to  the  testa- 
tor's daughter  Mary  Bates  for  life  (she  died  in 
1893),  and  upon  her  death  to  pay  and  divide  the 
net  yearly  rents  among  her  children  in  equal 
shares.  Mary  Bates  had  eight  children  bom  in 
the  testator's  lifetime,  and  who  survived  him,  and 
the  married  women  in  question  are  entitled  to 
two  shares.  The  testator  then  declared  that  the 
rents  bequeathed  to  his  granddaughters  should 
be  for  their  separate  use,  their  receipts  to  be  a 
good  discharge,  and  that  neither  of  his  gi-and- 
daughters  should  have  power  to  anticipate  the 
same  in  any  manner  whatsoever.  The  limitation 
to  the  granddaughters,  though  appai^ntly  to  a 
class  with  a  restriction  against  anticipation,  is  a 
good  limitetion  and  not  void  for  remoteness :  (See 
Me  Russell,  73  L.  T.  Rep.  195;  (1895)  2  Ch.  698.) 
Counsel  for  the  defendant  admitted  that  the 
mai-ried  women  have  issue  born  who  are  capable 
of  inheriting,  and  it  is  said  that,  if  the  married 
women  die  without  having  disposed  of  their 
shares  by  will,  the  husbands,  if  they  survive,  will 
be  entitled  by  the  curtesy,  and  that  consequently 
there  is  a  settlement.  One  thing  is  quite  plain, 
that  there  is  only  one  estate  created  by  the  wiU, 
and  that  is  limited  to  the  married  women.    In 
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Taylor  v.  Meads  {ubi  sup.),  where  property  was 
veBted  in  trustees  upon  trust  for  a  married 
woman,  her  heirs  and  assigns,  with  a  power  of 
appointment,  and  in  default  of  appointment  in 
trust  for  her,  her  heirs  and  assigns  for  ever,  with 
a  declaration  that  she  should,  notwithstanding 
her  coverture,  stand  possessed  of  the  property  for 
her  sole  and  separate  use  and  benefit,  and  that 
the  same  should  not  be  liable  to  the  control  of  her 
hnsbond,  Lord  Westbury  said  :  "  The  estate  given 
to  Elizabeth  Meads "  (the  married  woman)  "  is 
one  and  entire,  being  the  equitable  estate  in  fee, 
with  a  declaration,  the  effect  of  which  is,  that  the 
husband  shall  have  no  interest  in  the  estate  so 
devised,  nor  shall  the  wife  be  under  any  dis- 
ability with  respect  to  such  estate  by  reason  of 
her  existing  coverture,  but  shall  have  the  same 
rights  of  enjoyment  and  disposition  as  if  she 
were  a  single  and  not  a  married  woman."  In 
that  case  there  was  no  restraint  against  antici- 
pation, but  the  ground  of  the  Lord  Chan- 
cellor's decision  was  that  the  estate  which  the 
married  woman  took  was  one  and  entire.  In 
Cooper jV.  Macdonald  {ubi  sup.)  where  a  married 
woman,  who  under  the  limitations  of  a  will, 
was  equitable  tenant  in  tail  to  her  separate  use 
of  certain  freehold  property  but  restrained  from 
anticipation,  had  bari-ed  the  equitable  entail,  and 
died,  havii^  by  her  wiU  devised  the  estate  for  the 
benefit  of  her  childivn ;  and  her  husband  having 
survived  her  claimed  to  be  entitled  to  an  estate 
by  curtesy,  but  it  was  held  that  the  restraint  on 
anticipation  did  not  prevent  the  wife  from  barring 
the  entail,  and  acquiring  the  equitable  fee,  and 
that  the  wife,  having  acquired  an  equitable  fee 
for  her  separate  use,  had  power  to  dispose  of  the 
property  Dy  will,  and  to  defeat  her  husband's 
right  as  tenant  by  the  curtesy.  I  think,  on  the 
construction  of  the  will  before  me,  that  there 
is  a  separate  use  annexed  to  the  fee  simple,  and 
that  the  mai-ried  women  have  the  power,  as 
against  their  husbands  and  their  heirs,  to  dispose 
of  their  shares  in  the  property  by  wiU ;  so  long 
as  they  remain  covert,  they  cannot  dispose  of  the 
property  by  deed;  if  their  husbands  should  die 
in  their  lifetime,  they  will  be  free  from  the  re- 
straint, and  can  dispose  of  the  property  as  they 
think  fit.  In  my  opinion  there  is  by  this  will  but 
one  estate  vested  in  the  married  women,  subject 
to  thb  restraint  againtit  anticipation  which  equity 
has  allowed  to  be  imposed.  I  now  come  to  the 
Act  of  Parliament.  Sect.  2,  sub-sect.  1.  enacts 
that  any  instrument  under  or  by  virtue  of  which 
land  now  stands  limited  to  or  in  trust  for  any 
persons  by  way  of  succession  creates  a  settle- 
ment. It  is  said  for  the  vendors  that  the  effect 
of  the  restraint  on  anticipation  brings  the  case 
within  the  definition  of  a  settlement  in  that  section, 
and  that  the  land  now  stands  limited  to  or  in  trust 
for  persons  by  way  of  succession.  In  my  opinion 
that  argument  is  not  coirect.  It  is  not  under  or 
by  virtue  of  the  will  that  the  huslmnds,  if  they 
survive,  will  take  an  estate  by  the  curtesy  but  by 
virtue  of  the  general  law.  The  case,  however, 
does  not  stand  alone  on  that  section ;  it  is  neces- 
sary to  deal  with  sect.  61.  There  is  nothing  in 
the  "  foregoing  pivvisions "  of  the  Act  which 
makes  a  married  woman  entitled  in  fee  simple  in 
possession  either  tenant  for  life  or  a  person  having 
the  powers  of  a  tenant  for  life.  It  was  obriously 
tmnecessary.  There  is  also  nothing  in  the 
"forgoing   provisions"  which  would  apply  to  i 


the  case  of  a  married  woman  entitled  in  pos- 
session to  the  fee  simple  of  lands  settled  to  her 
separate  use,  as  in  Taylor  v.  Meads.  Sub-sect.  1 
runs  thus ;  "  The  foregoing  provisions  of  this  Act 
do  not  apply  to  the  case  of  a  married  woman." 
The  case  of  a  married  woman  entitled  in  fee 
simple  for  her  separate  use  is  not  within  sub- 
sect.  2.  I  pass  over  sects.  3,  4,  and  5,  and  I  come 
to  sub-sect.  6,  which  runs  thiis :  "  A  restraint  on 
anticipation  in  the  settlement  shall  not  prevent 
the  exercise  by  her  of  any  power  under  this 
Act ; "  so  that  where  she  is  tenant  for  life,  or  has 
the  powers  of  a  tenant  for  life,  the  mere  restraint 
on  anticipation  is  not  to  prevent  the  exercise  by 
her  of  the  powers.  The  sub-section  does  not 
say  that  because  she  is  i-estrained  from  an- 
ticipation therefore  she  is  a  tenant  for  life,  or 
has  the  powers  of  a  tenant  for  life.  The  vendor's 
case  was  founded  on  this,  that  the  husband 
may  take  an  estate  as  tenant  by  curtesy ;  that 
there  is  an  initiate  estate  in  the  husband  by  the 
curtesy.  The  Act  of  1882  enumerates  among  the 
persons  who  have  the  powers  of  a  tenant  for  life 
"  a  tenant  by  the  curtesy  "  (sect.  58  sub-sects  (1) 
(viii.)  That  means  a  tenant  by  the  curtesy  in 
possession.  Then  sect.  8  of  the  Settled  Land 
Act  1884  enacts  that  "  for  the  purposes  of  the  Act 
of  1882  the  estate  of  a  tenant  by  the  curtesy  is 
to  be  deemed' an  estate  arising  under  a  settlement 
made  by  his  wife."  That  means  the  estate  of  a 
tenant  by  the  curtesy  in  possession.  These  refer- 
ences to  the  estate  of  a  tenant  by  the  curtesy  do 
not  assist  the  vendors  in  their  present  contention. 
As  I  have  already  said,  there  is  but  one  estate 
in  the  married  women,  and  no  limitation  to  the 
husbands  by  virtue  of  any  settlement,  but  if  they 
survive  their  wives  they  may  take  by  the  general 
law.  Putting  the  whole  case  together  I  am  of 
opinion  that  the  vendors  have  not  succeeded  in 
making  out  the  proposition  that  because  the 
married  women  are  restrained  from  anticipation 
therefore  they  have  the  powers  of  tenants  for 
life  within  the  meaning  of  the  Settled  Land  Act 
1882. 

[His  Lordship,  upon  the  application  of  the 
plaintiffs,  Mary  Fartning  and  Edith  Ann  Giles, 
made  an  order  that  for  the  purpose  of  enabling 
the  sale  to  be  completed  the  restraint  on  anticipa- 
tion should,  under  sect.  39  of  the  Conveyancing 
Act  1881,  be  entirely  removed  on  the  production 
of  an  affidavit  that  the  married  women  were  not 
entitled  to  anv  other  property  under  the  will,  and 
that  the  husoands  desired  this  rostraint  to  be 
removed.] 

Solicitors :  Mead  and  Son ;  Preston,  Stow,  and 
Preston. 


Tuesday,  Dee.  17, 1895. 
(Before  Kekewich,  J.) 
Be  Chapman  ;  Cocks  v.  Chapman,  (o) 
Trustees— Breach  of  trust — Investment — Unautho- 
rised— Liabilitv — Trustee  Act  1893  Amendment 
Act  1894  (57  rlct.  c.  10),  «.  4. 
Where  trustees  of  a  wiM  had  alUnoed  certain  mort' 
gages   to  remain  unrealised,  and  part  of  the 
money  secured  by  such  mortgages  had  been  lost : 
Held,  that  sect.  4  of  the  Trustee  Act  1893  Amend- 
ment Act  1894  had  not  a  retrospective  operation 

(a)  BeporMd  by  Fbahcis  B.  Adt,  Eaq.,  BaiTiBtar«t-L«w. 


Digitized  by 


Google 


Feb.  1,  1896.] 


THE  LAW  TIMES. 


[Vol.  Lxxm.— 659 


Obak.  Dit.] 


Be  Ghapmajt  ;  Cocks  «.  Chapkajt. 


[Chajt.  Dit. 


to  atio  exempt  the  trueteee  from  liability  for  a 
bretKh  tf  trust  committed  before  the  pasting  of 
Oie  Aet  in  retaining  an  investment  unauthonted 
by  the  instrument  or  by  the  general  law ;  there- 
fore the  trustees  loere  jointly  and  severally  liable 
to  m<ike  good  to  the  trust  estate  the  defieieney  on 
the  mortgages. 

Jaues  Chapman,  late  of  Mnndford,  in  the  conn^ 
of  Norfolk,  teadealer,  by  his  will,  dated  the  15th 
Jane  1871,  appointed  the  defendant  Martha  Ann 
Chapman,  Henry  Chapman,  and  James  BoUinson 
executors  and  trustees  thereof,  and  gave  to  them 
all  his  real  and  personal  estate  upon  trust  for  the 
said  Martha  Ann  Chapman  during  her  life,  with 
remainder  to  her  children  when  they  should 
respectively  attain  the  age  of  twenty-one  years, 
the  children  of  any  child  dying  under  twenty-one 
being  entitled  at  the  age  of  twenty-one  to  the 
share  of  the  child  so  dying,  and  the  testator,  in 
default  of  such  issue  of  the  said  Martha  Ann 
Chapman,  gave  the  residue  of  his  personal  estate 
equ^y  between  his  nephews  and  nieces,  the  sons 
and  daughters  of  his  late  two  sisters,  Mary  Green 
Cocks  and  Sarah  Tyrrell,  share  and  share  alike, 
when  and  as  they  should  attain  the  age  of  twenty- 
one  years,  the  children  of  any  child  dying  under 
twenty-one  being  entitled  at  the  age  of  twenty- 
one  to  the  share  of  the  chUd  so  dying.  And  the 
testator  directed  his  executors  to  invest  such  of 
the  trust  moneys  under  his  will  as  were  not  there- 
inbefore respectively  directed  to  be  invested,  upon 
good  real  or  Grovemment  security  at  interest,  with 
full  power  at  any  time  to  alter  and  vary  any  of 
the  investments  directed  by  his  said  will  to  be 
made,  and  to  re-invest  the  said  trust  moneys  upon 
like  securities  without  being  answerable  or  account- 
able for  any  loss  occasioned  thereby.  And  he 
declared  that  each  of  his  said  executors  should  be 
answerable  and  accountable  only  for  so  much  of 
the  trust  moneys  under  bis  said  will  as  they 
should  respectively  actually  receive,  and  each  of 
them  for  her  and  his  own  separate  acts,  deeds, 
and  deficiencies  and  defaults  only,  and  not  the 
one  for  the  other  or  others  of  them,  and  he  gave 
to  his  said  executors  all  hereditaments  vested  in 
him  upon  any  trust  or  by  way  of  mortgage  to  the 
intent  that  they  might  be  better  enabled  to  get 
in,  receive,  and  discharge  all  such  trust  estates 
and  moneys  secured  by  way  of  mortgage. 

The  said  James  Bollinson  died  on  the  5th  April 
1889. 

James  Chapman  at  the  time  of  his  death  was 
possessed  of  certain  mortgage  securities  to  a  large 
amount.  He  died  on  the  28th  July  1880,  and  his 
trustees  and  executors,  Henry  Chapman,  since 
deceased,  and  the  defendant  Martha  Ann  Chap- 
man, relying  as  they  said  upon  the  testators 
judgment  that  the  property  comprised  in  the  said 
mortgages  respectively  was  a  sufficient  aecturity 
for  the  several  sums  advanced  upon  the  said  mort- 
g^^  respectively,  allowed  the  said  mortgages  to 
remain  outstanding.  Subsequently,  and  in  con- 
sequence of  the  general  depreciation  in  the  value 
of  property  in  the  places  where  the  mortgaged 
lands  were  situated,  the  trustees  believed  it  to  be 
impossible  to  I'ecover  the  amounts  due  under  the 
mortgages,  or  to  realise  the  mortgage  securities 
except  at  a  considei'able  loss,  and  they  elected  to 
hold  the  mortgage  securities  untU  a  more  favour- 
able time  arrived  for  realising  them. 

On  the  21s(  Dec.  1892  the  plaintiffs  and  the 


defendant  Martha  Ann  Chapman  received  from 
the  defendant  Sydney  Cozens  Hardy  a  notaoe  is 
the  following  terms : 

I,  the  nnderajgned,  Sydney  Cozens  Hardy,  of  the  city 
of  Norwich,  ^ntleman,  as  owner  of  a  shore  in  the 
regidoary  personal  estate  of  the  said  James  Chapman, 
deoeased,  expectant  npon  the  decease  of  the  said  Martha 
Ann  Chapman  withont  issne,  and  as  mortgagee  of  another 
share  in  the  same  estate,  hereby  give  yon  and  each  of 
yon  notice  that  the  tmstees  of  ihe  will  of  the  said  James 
Chapman  were  gnilty  of  a  breach  of  tmst  in  not  forth- 
with, after  the  decease  of  the  said  James  Chapman, 
investing  the  tmst  fends  nndez  the  said  will  in  good 
and  proper  securities  as  required  by  the  said  will  or 
anthoriied  by  law  as  investments  for  tnist  funds,  and  I 
hereby  give  yon  notice  that  I  shall  hold  yon  and  the 
estate  of  the  said  Henry  Chapman  responsible  for  all 
losses,  costs,  and  expenses  arising  to  the  tmst  estate  by, 
or  by  reason,  or  on  account  of  such  breach  of  tmst. 
And  I  hereby  require  you,  and  each  of  yon,  forthwith  to 
take  all  necessary  steps  to  invest  the  trust  funds  as 
reqnired  by  the  said  will  or  by  law,  and  to  make  good 
any  deficiency  in  the  tmst  funds. 

This  was  an  originating  summons  taken  out  by 
the  plaintiffs,  the  executors  of  the  will  of  the  said 
Henry  Chapman,  who  died  on  the  11th  June  1891, 
to  determine  among  others  the  following  question : 
Whether  the  estate  of  the  said  Henry  Chapman, 
or  the  said  Martha  Ann  Chapman,  or  either  of 
them,  ought  to  make  good  any  deficiencies  arising 
on  any  of  the  said  mortgages  or  any  parts  thereof. 
The  plaintiffs  admitted  assets. 

The  defendant  Martha  Ann  Chapman  at  the 
time  when  these  proceedings  were  commenced  was 
in  possession  by  ner  tenants  of  all  the  lands  com- 
prised in  the  mortgage  securities  except  the  lands 
comprised  in  two  mortgages  which  remained  in 
the  occupation  of  the  mori^gors. 

Sect.  4  of  the  Trustee  Act  1893  Amendment  Act 
1894  provides : 

A  tmstee  shall  not  be  liable  for  breach  of  trust  by 
reason  only  of  his  continuing  to  hold  an  investment 
which  has  ceased  to  be  an  investment  authorised  by  the 
instrument  of  trust  or  by  the  geneial  law. 

Wdrrington,  Q.C.  and  Oatey  for  the  plaintiffs. 
— The  first  question  is,  does  the  4th  section  of  the 
Trustee  Act  1893  Amendment  Act  1894  applyto 
these  trustees  ?  We  submit  that  it  does.  The 
Act  is  intended  to  be  retrospective : 

Tmstee  Act  1893  (56  &  57  Vict.  c.  53),  ss.  8  and  9. 

Wolstenholme  on    the   Conveyancing  and   Settled 
Land  Acts  <7th  edit),  p.  243. 
■Secondly,  the  claim  is  barred  by  the  Statute  at 
Limitations : 

The  Tmstee  Act  1888  (51  &  52  Viot.  o.  59),  s.  8, 
(o)  and  (6) ; 

Wolstenholme  (7th  edit.),  p.  188. 
Marten,  Q.C.  and  Wilkinson  for  the  tenant  for 
life  and  legal  personal  representative  of  the  ori- 
ginal testator. — The  Trustee  Act  1893  Amendment 
Act  1894  was  an  amending  Act,  and  was  intended 
to  be  retrospective.  The  1st,  2nd,  and  3rd  sections 
altered  respectively  sects.  30,  41,  and  44  of  the 
Trustee  Act  1893 : 

Attomey-Oeneral  v.  Theobald,  62  L.  T.  Bep.  768 ;  24 
Q.  B.  Div.  557; 

Ellis  on  the  Tmstee  Act  (5th  edit) ; 

Rex  V.  Dursley,  3  Bam.  A  Ad.  465  ; 

Freeman  v.  Moyei,  1  Ad.  A  EU.  388 ; 

Pardo  V.  Bingham,  20  L.  T.  Bep.  464 ;  4  Ch.  App. 
735  J 

TmcUr  r.  Chattsrton,  6  Bing.  258. 
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Those  cases  illnsb^te  the  general  principle  upon 
which  an  Act  should  be  deemed  to  have  a  retro- 
spective effect.  "  A  tmstee  shall  not  be  liable," 
that  is  after  the  passing  of  the  Act  of  1894.  As 
to  the  second  point,  namely,  the  Statute  of  Limi- 
tations, sub-sect,  (a)  of  sect.  8  of  the  Trustee  Act 
1888  applies. 

Warmington,  Q.C.and  Michhm,,tor  Mr.  Sydney 
Cozens  Hardy,  were  not  caUed  on. 

Eekewich,  J. — I  am  called  upon  to  say  whether 
sect.  4  of  the  Trustee  Act  1893  Amendment  Act 
1894  is  retrospective  or  not,  the  question  being 
this :  According  to  the  chief  clerk's  certificate 
the  trustees  ought  to  have  called  in  the  mort- 
gages not  later  than  the  end  of  July  1881 ;  since 
that  date  they  have  been  guilty,  of  a  breach  of 
trust  in  not  calling  in  the  mortgages.  They  did 
not  do  so,  and  on  the  passing  of  the  Trustee  Act 
1893  Amendment  Act  on  the  18th  June  1894  they 
had  for  thirteen  years  been  guilty  of  a  breach  of 
trust,  and  were  under  the  obligation  of  making 
good  the  loss  incurred  under  the  breach  of  trust, 
that  is,  they  were  liable  to  make  good  the  defi- 
ciency on  the  realisation  of  the  securities.  Then 
comes  the  Act  of  1894,  and  says  (sect.  4) :  "A 
ti'ustee  shall  not  be  liable  for  breach  of  trust  by 
reason  only  of  his  continuing  to  hold  an  invest- 
ment which  has  ceased  to  be  an  investment  autho- 
rised by  the  instrument  of  trust,  or  by  the  general 
law."  I  notice  in  passing  that  all  I  am  dealing 
with  is  "  breach  of  trust  by  reason  only  of  his 
continuing."  The  question  is,  therefore,  whether 
when  the  Act  passed  it  relieved  the  trustees  from 
an  obligation  under  which  they  lay  up  to  that 
time,  an  obligation  not  enforced,  but  enforceable. 
There  are  many  cases  on  the  general  doctrine 
whether  an  Act  is  retrospective  or  not,  and  many 
cases  on  particular  statutes.  But  I  have  the  gener^ 
law  concisely  stated  by  Lord  Hatherley  in  Pardo  v. 
Bingham  (20  L.  T.  Rep.  464;  4  Oh.  App.  735),  where 
hesays,  atp.739of  4Ch.App.:  "The  general  rule  of 
law  being  that,  except  there  be  a  clear  indication 
either  from  the  subject-matter  or  from  the  wording 
of  a  statute,  the  statute  is  not  to  have  a  retro- 
spective construction."  In  other  words,  yon  assume 
that  it  is  not  retrospective,  but  the  assumption 
may  be  rebutted.  On  the  next  page  Lord  Hatherley 
gives  a  guide  for  deciding  tne  intention  of  the 
Ii^slatnre.  He  says :  "  "m  fact,  we  must  look  to 
the  general  scope  and  puiTiew  of  the  statute,  and  at 
the  remedy  sought  to  be  applied,  and  consider 
what  was  the  former  state  of  the  law,  and  what  it 
was  that  the  Legislature  contemplated."  The 
first  thing  I  have  to  do  is  to  construe  the  meaning 
of  the  words  before  me,  which  is  not  so  easy  as  it 
at  first  sight  appears.  What  is  the  meaning  of 
the  word  liable  i*  The  etymological  meaning  is 
not  of  much  service.  Regarded  by  jurists  as 
modem  English,  the  word  has  not  a  distinct 
meaning  in  ancient  law.  It  is  a  single  word  for 
expressing  "  under  an  obligation  "  or  "  obliged." 
A  trustee  is  not  under  an  obligation  or  obuged. 
That  does  not  help  us :  it  only  explains  the  word, 
and  does  not  show  whether  the  word  "shall" 
must  be  constmed  prospectively  or  retrospectively. 
I  must  therefore  take  Lord  Hatherley's  words  as 
a  guide.  The  statute  is  remedial.  Lord  Hatherley 
says  I  must  look  at  the  remedy  sought  to  be 
applied.  I  must  see  whether  the  Legislature  in 
passing  the  Act  was  minded  to  relieve  trustees  of 
liability  to  which  up  to  that  time  they  had  been 


subject.  I  win  not  fall  back  upon  maxima  or 
rules  to  construe  remedial  statutes  otherwise  than 
other  statutes.  I  am  not  entitled  to  give  to  the 
statute  an  interpretation  more  favourable  to 
trustees  than  if  it  was  not  remedial.  I  must  gpive 
the  statute  the  best  meaning  I  can.  I  look  at  the 
general  scope  and  purview  of  the  statute,  and  at 
the  remedy  sought  to  be  applied,  and  consider 
what  was  the  former  state  of  the  law,  and  what 
alterations  in  the  law  the  Legislature  contem- 
plated. The  general  scope  is  of  no  assistance. 
It  is  an  amending  statute  for  the  purpose  of 
amendingtwo  or  thi-ee  clauses  of  the  Trustee  Act 
of  1893.  With  the  exception  of  this  fourth  section 
there  is  no  reference  to  the  general  law.  Three 
sections  are  devoted  to  amending  the  Act  of  1893. 
Having  done  that  there  is  no  scope  or  purview  to 
give  me  a  guide,  so  I  pass  on.  But  I  look  at  the 
scope  and  purnew  of  sect.  4.  It  is  no  doubt  to 
relieve  trustees  from  liability  for  breach  of  trust. 
That  question  received  the  attention  of  the  Legis- 
lature for  many  years.  The  Trustee  Act  of  1888 
was  one  of  a  large  remedial  character,  and  the  Act 
of  1893  repealed  the  whole  of  that  Act  except 
sections  1  and  8,  and  re-enacted  the  other 
remedial  sections.  The  Trustee  Act  1893  Amend- 
ment Act  1894  does  not  mention  the  Trustee  Act 
1888.  But  the  Trustee  Act  1888  and  the  Act  of 
1893  constitute  a  code,  and  the  Act  of  1894  mast 
be  regarded  as  an  amendment  of  that  code ;  and 
to  find  the  scope  and  purview  of  the  Act  of  1894 
one  must  look  at  the  Trustee  Act  1888  as  well  as 
the  Trustee  Act  1893.  The  Legislature  must 
be  taken  to  have  passed  the  .Act  of  1894,  affording 
relief  to  tmstees  beyond  the  relief  offered  by  the 
Act  of  1888.  The  Act  of  1888  introduced  large 
measures  of  relief,  and  we  must  see  how  far 
trustees  were  relieved  up  to  that  time.  Up  to 
then  no  statute  of  limitations  ran  in  favoor  of 
trustees,  but  by  sect.  8  of  the  Trustee  Act  1888 
the  Statute  of  Limitations  may  be  pleaded  by 
trustees.  Now  sub-sect.  3  of  sect.  8  of  the  Act  of 
1888  provides  that :  "  This  section  shall  apply 
only  to  actions  or  other  proceedings  commenced 
after  the  Ist  day  of  Jan.,  one  thousand  eight 
hundred  and  ninety,  and  shall  not  deprive  any 
executor  or  administrator  of  any  ritrht  or  defence 
to  which  he  is  entitled  under  any  existing  Statate 
of  Limitations."  As  regards  cestwie  que  tniai, 
their  lizhts  were  reserved  until  after  the  1st  Jan. 
1890.  Then  turning  to  sects.  8  and  9  of  the  Trustee 
Act  1893,  sub-sect.  4  of  sect.  8  says  :  "  This  section 
applies  to  transfers  of  existing  securitiea  as  well 
as  to  new  securities,  and  to  investmente  made  as 
well  before  as  after  the  commencement  of  this 
Act,  except  where  an  action  or  other  pivceeding 
was  pending  in  reference  thereto  on  the  24th  day 
of  Dec.  1888."  The  section  is  thus  made  expressly 
retrospective.  Sub-sect.  2  of  sect.  9  says :  "  This 
section  applies  to  investments  made  as  well  before 
as  after  the  commencement  of  this  Act,  except 
where  an  action  or  other  proceeding  was  pending 
with  reference  thereto  on  the  24th  day  of  Dec. 
1888."  So  that  in  the  provisions  of  the  Trustee 
Act  1893,  which  this  Act  of  1894  sought  to  amend, 
I  find  special  provision  for  the  commencement  of 
the  relief,  special  conditions  as  regards  the  relief, 
and  the  time  at  which  it  shall  commence.  I  have 
nothing  of  that  kind  here,  and  it  is  strange  that 
the  language  is  slightly  altered.  In  sect  8  of  the 
Trustee  Act  1893  the  words  are,  "  A  ti-ustee  shall 
not  be  chargeable  with  breach  of  trust ;  "  that  is 
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to  say,  he  ehaU  not  be  made  to  pay.  The  words  in 
sect.  4  of  the  Act  of  1894  are :  "A  trustee  shall  not 
be  liable  for  breach  of  trust."  I  do  not  derive 
mnch  assistance  from  the  meaning  of  the  words. 
It  is  curious  that  the  Legislature  shonld  use  the 
word  liable  instead  of  chargeable,  and  should 
add  no  directions  as  to  when  the  liability  should 
cease.  As  to  the  general  scope  and  purview  of 
the  statute.  I  see  nothing  retrospective  in  its 
operation.  What  was  the  former  state  of  the  law  P 
It  was  that  then  trustees  were  liable.  It  is  said 
that  the  remedy  of  the  cestui  que  tnut  shall  be 
taken  away.  I  cannot  assume  that  the  Legis- 
lature by  one  line  of  the  statute  meant  to  take  it 
away.  I  cannot  hold  that  sect.  4  of  the  Trustee 
Act  1893  Amendment  Act  1894  is  retrospective, 
80  as  to  relieve  trustees  from  an  obligation  which 
existed  at  the  date  of  the  Act.  Declaration  that 
the  estate  of  the  said  Henry  Chapman,  deceased, 
and  the  defendant  Martha  Ann  Chapman  per- 
sonally, are  jointly  and  severally  liable,  and  that 
the  plaintiffs  by  reason  of  their  admission  of 
assets  are  personally  liable,  to  make  good  to  the 
estate  of  James  Chapman,  the  testator  in  the 
chief  clerk's  certificate  mentioned,  all  loss  which 
has  already  accrued  or  may  hereafter  accrue  by 
reason  of  the  said  Henry  Chapman  and  Martha 
Atiti  Chapman  having  improperly  allowed  to 
remain  outstanding  after  the  end  of  July  1881 
the  said  mortgages  in  the  said  schedule  mentioned, 
but  this  declaration  is  to  be  without  prejudice  to 
any  question  as  between  the  defendant  Martha 
Ann  Chapman  and  the  estate  of  Henry  Chapman, 
deceased. 

Solicitors :  K.  A.  Mattie,  for  J^Vanm  and  Back, 
Norwich  ;  Waterhouse,  Winterbotham,  and  Co. 


Thursday,  Nov.  28, 1895. 
(Before  Keeewich,  J.) 
Be  Wheelek  and  Db  Bochow's  Trusts,  (a) 
Trustee  —  Power  of  appointing  new  trustees  — 
Bankruptcy  of  trustee— rTrustee  "  unfit  to  act " — 
Person  nominated  for  the  purpose  of  appointing 
new  trustees    hy  'the  instrument — Trustee  Act 
1893  (56  &  57  Vict.  e.  63), «.  10. 

Under  a  marriage  settlement  made  in  1864,  the 
husband  was  given  the  power  of  appointing  new 
trustees  by  deed  in  the  event  of  any  of  the  truftees 
of  the  settlement  dying,  desiring  to  be  discharged 
from  or  refusing,  declining,  or  becoming  incap- 
able to  act  in  the  execution  of  the  trusts.  One  of 
the  trustees  became  a  bankrupt  and  absconded. 
The  husband  purported,  in  exercise  of  the  powers 
given  him  by  the  settlement  and  under  the  Trustee 
Act  1893,  to  appoint  a  new  trustee  in  his  place. 

Held,  that  the  settlement  having  specified  the  cases 
in  which  the  power  of  appointing  new  trustees 
might  be  exercised  and  not  having  provided  for 
the  partietdar  event  of  bankruptcy  or  unfitness, 
the  husband  was  not  the  person  nominated  for  the 
purpose  of  appointing  new  trustees  by  the  instru- 
ment in  that  particular  event  toithin  sect.  10  of 
the  Trustee  Jet  1893 ;  and  that  the  appointment 
made  by  him  was  invalid. 

Adjourned  summons. 
A  settlement^  dated  the  16th  March'1864,  made 

upon  the  marriage  of  Mr.  A.  E.  De  Bochow  and 

(a)  B«port«d  byO.  F.  Di-kcak,  Eaq.,  Boirlater-at-Law. 


Mrs.  B.  S.  Wheeler  (afterwards  De  Bochow)  con- 
tained the  following  proviso : 

Provided  also,  and  it  is  hereby  further  agreed  and 
declared  that,  in  oaae  the  tnutees  hereby  oongtitated  or 
any  of  them,  or  any  trnatee  or  traatees  to  be  appointed 
nsder  this  present  provision  or  by  the  Conrt  of  Chan- 
cery, or  by  any  other  competent  anthority,  shall  die, 
desire  to  be  discharged  from,  or  refuse,  decline,  or 
become  incapable  to  act  in  the  execution  of  the  trusts 
or  powers  herein  contained,  then  and  ao  often  aa  the 
same  shall  happen  it  shall  be  lawful  for  the  said  A.  E. 
De  Bochow  and  E.  S.  Wheeler,  or  the  survivor  of  them, 
and  as  to  the  said  £.  S.  Wheeler  notwithstanding  her 
now  intended  or  any  future  coverture,  and  whether 
covert  or  sole  ...  by  any  deed  or  deeds  to  appoint 
any  other  person  or  persons  to  supply  the  place  of  the 
trustee  or  trustees  respectively,  so  dying,  desiring  to  be 
discharged,  or  refusing,  declining,  or  becoming  incapable 
to  act  as  aforesaid. 

L.  M.  Wynne,  Alfred  Dixon  and  A.  L.  Wheeler 
were  the  cluly  appointed  trustees  of  the  settle- 
ment. Mrs.  E.  J.  De  Bochow  died  in  1892. 
There  was  no  issue  of  the  marriage.  On  the  9th 
March  1895  L.  M.  Wynne  was  adjudicated  a  bank- 
rupt. He  had  previously  absconded  and  his 
whei-eabouts  was  unknown.  By  a  deed  dated 
the  13th  July  1895  A.  E.  De  Bochow  purported 
in  exercise  of  the  powers  conferred  upon  him  by 
the  marriage  settlement,  and  by  virtae  of  the 
provisions  of  the  Ti-ustee  Act  1893  to  appoint  ■ 
J.  T.  B.  Sewell  to  be  trustee  in  the  place  of  L.  M. 
Wynne,  and  to  act  conjointly  with  the  two  other 
trustees  for  all  the  purposes  of  the  marriage 
settlement. 

Cross  summonses  wera  taken  out  (1)  by 
A.  E.  De  Bochow,  and  J.  T.  B.  Sewell  asking 
that  under  sect.  35  of  the  Trustee  Act  1893 
the  right  to  call  for  a  transfer  of  and  to 
transfer  certain  trust  funds  subject  to  the  trusts 
of  the  marriage  settlement,  and  then  standing 
in  the  names  of  L.  M.  Wynne,  Alfred  Dixon 
and  A.  L.  Wheeler,  and  to  receive  any  dividends 
due  or  to  accrue  due  thereon  might  vest  in  the 
said  Alfred  Dixon,  A.  L.  Wheeler  and  J.  T.  B. 
Sewell;  and  (2)  by  beneficiaries  entitled  under 
the  marriage  settlement  to  the  trust  funds  subject 
to  the  life  estate  of  A.  E.  De  Bochow  asking  for 
an  order  that  under  sects.  25  (1)  and  35  (I)  of 
the  Trustee  Act  1893  Major- General  Henry  Cole 
Magenis  might  be  appointed  a  trustee  of  the 
maniage  settlement  in  substitution  for  L.  M. 
Wynne,  and  that  the  right  to  transfer  or  call  for 
a  transfer  of  the  stocks  and  funds  subject  to  the 
trusts  of  the  settlement  might  be  vested  in  such 
new  trustee  jointly  with  Alfred  Dixon  and  A.  L. 
Wheeler. 

Bramwell  Davis,  Q.C.  and  F.  H.  Maugham  for 
A.  E.  De  Bochow  and  J.  T.  B.  Sewell.— The  ap- 
pointment made  by  the  deed  of  the  13th  July 
1895  is  valid,  for,  although  there  is  no  power 
^ven  by  the  settlement  to  appoint  new  trustees 
in  the  particular  event  which  has  happened,  Mr. 
De  Bochow  is  enabled  to  appoint  by  virtue  of 
sect.  10  (1)  of  the  Trustee  Act  1893,  which  pro- 
vides that,  "  Where  a  trustee  either  original  or 
substituted,  whether  appointed  by  a  court  or 
otherwise,  is  dead,  or  remains  ont  of  the  United 
Kingdom  for  more  than  twelve  months,  or  desires 
to  be  discharged  from  all  or  any  of  the  trusts  or 
powers  reposed  in  or  conferred  on  him,  or  rinses 
or  is  unfit  to  act  therein,  or  is  incapable  of  acting 
therein,  then  the  person  or  persona  nominated 
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for  the  purpone  of  appointing  new  tmstees  bj  the 
inetrnment,  if  anj,  creating  the  trust,  or  if  there 
is  no  Buch  person,  or  no  such  person  able  and 
willing  to  act,  then  the  surviving  or  continuing 
trustees  or  trustee  for  the  time  being,  or  tiie 
persoiml  lepresentatiTe  of  the  last  surviving 
or  continuing  trustee  may  by  writing  appoint 
another  person  or  other  persons  to  be  a  trustee  or 
tmstees  in  the  place  of  the  trustee  dead,  remain- 
ing out  of  the  United  Kingdom,  desiring  to  be 
discharged,  refusing  or  being  unfit,  or  being  in- 
capable as  aforesaid."  L.  M.  Wynne  has  Men 
adjudicated  a  bankrupt ;  he  is  therefore  "  unfit 
to  act,"  and  Mr.  De  Rochow  is  "  the  person  nomi- 
nated for  the  purpose  of  appointing  new  trustees 
by  the  instrument."  The  Act  is  cumulative  and 
adds  to  the  powers  given  by  the  settlement  which 
Ml".  De  Boohow  was  the  person  to  exercise.  Cecil 
V.  Langdon  (51  L.  T.  Rep.  618;  28  Oh.  Div.  1)  is 
not  directly  in  point.    They  also  referred  to 

Re  Coates  to  Parsoiu,  56  L.  T.  Bep.  16;  34  Ch. 
Div.  370. 

The  words  in  sect.  31  of  the  Conveyancing  Act 
1881,  "  the  person  or  persons  nominated  for  this 
purpose  by  the  instrument,  if  any,  creating  the 
trust "  are  changed  in  sect.  10  of  the  Trustee  Act 
1893,  to  "  the  person  or  persons  nominated  for  the 
purpose  of  appointing  new  trustees  by  the  instru- 
ment, if  any,  creating  the  trust,"  which  show  that 
the  later  Act  was  intended  to  be  wider  than  the 
former  so  as  to  give  the  person  nominated  the 
power  of  appointing  new  trustees  under  the  Act, 
even  although  the  instrument  contained  powers  of 
appointing  In  certain  events,  and  at  the  same 
time  did  not  include  all  the  events  provided  for 
by  the  Act.    We  rely  on 

Be  Walker  and  Hughes'  Contract,  49  L.  T.  Bep. 
597;  24  Ch.  Div.  698. 

Warrington,  Q.C.  and  G.  Borthvoick  for  the 
beneficiaries. — Mr.  De  Bochow  has  no  power  to 
make  this  appointment  under  sect.  10  of  the 
Trustee  Act  or  otherwise,  for  the  power  in  the 
settlement  expressly  specifies  the  cases  in  which 
the  appointment  may  be  made,  and  includes 
only  some  of  the  cases  mentioned  in  sect.  10. 
Although  Wynne  may  be  unfit  he  is  not  in- 
capable, his  caae  is  therefore  not  provided  for. 
Tfie  difference  in  language  between  sect.  10  of  the 
Trustee  Act  1893  and  sect.  31  of  the  Conveyancing 
Act  1881  is  merely  grammatical.  This  caae  is 
governed  by  Cecil  v.  Langdon  (uW  sup.).  Sub-, 
sect.  5  of  sect.  10  of  the  Trustee  Act  1893  pro- 
vides that  that  section  "applies  only  if  and  as 
far  as  a  contrary  intention  is  not  expressed  in 
the  instrument,  if  any,  creating  the  trust,  and 
shall  have  effect  subject  to  the  terms  of  that 
instrument,  and  to  any  provisions  therein  con- 
tained." Here  the  tei-ms  of  the  instrument  do 
not  provide  for  the  case  of  bankruptcy.  Under 
sect.  25  (1)  of  the  Trustee  Act  1893  the  court  is 
in  particular  given  power  to  appoint  a  new 
trustee  in  the  place  of  a  bankrupt  trustee. 

BramweU  Davie,  Q.C.  replied. 

Kekewich,  J. — This  proviso  for  the  appoint- 
jnent  of  new  trustees,  which  is  now  to  be  found  in 
sect.  10  of  the  Trustee  Act  1893  and  in  the  same 
or  nearly  the  same  language  in  preceding  Acts  of 
Parliament,  is  of  a  remedial  character,  tiiat  is  to 
say,  it  was  devised  in  order  to  avoid  difficulties 
and  to  enable  them  to  be  overcome  without  the 


necessity  of  having  resort  to  the  court,  Vkam 
enabling  new  trustees  to  be  appointed  by  deed  in 
cases  in  which  it  might  not  have  been  possible  to 
do  so  formerly.  Therefore  the  court  is,  I  think, 
justified,  not  in  stretching  or  unduly  straining 
the  language  of  the  Act  cei-tainly,  but  still  in 
adopting  any  fair  construction  which  will  enable 
a  larger  effect  to  be  given  to  this  legislative 

E revision.  The  language  of  the  Act  must  noV 
owever,  be  strained  even  although,  on  the  other 
hand,  one  may  be  apprehensive  of  giving  it  too 
narrow  a  construction  as  it  appears  Lindley,  TtJ. 
was  in  the  case  of  Cedl  v.  Langdon  [ubi  sup.). 
One  must  keep  within  the  meaning  of  the  statute, 
especially  if  it  be  seen  that  there  may  be  danger 
in  giving  it  a  more  extensive  construction.  That 
principle  must  afford  a  guide  in  construing  the 
meaning  of  this  proviso.  The  words  of  sect.  10  of 
the  Trustee  Act  1893  which  ci-eate  the  difficulty 
are  "  then  the  person  or  persons  nominated  for 
the  purpose  of  appointing  new  tmstees  by  the 
instrument,  if  any,  creating  the  trust."  I  leave 
out  what  follows,  and  I  do  not  pause  to  consider 
the  meaning  of  the  words  "  if  any."  These  words 
are  not  new,  they  are  a  slight  variation  on  the 
words  to  be  found  in  sect.  31  of  the  Conveyan'ung 
and  Law  of  Property  Act  1881,  which  are  them- 
selves a  slight  variation — ^for  this  purpose  not  a 
variation  at  all — in  the  language  used  in  sect.  27 
of  Lord  Cranworth's  Act.  That  last  Act  was  the 
first  Act  which  ever  contained  any  proviso  of  this 
kind  at  all,  and  up  to  that  time  it  had  been  a 
common  form  to  insert  in  marriage  settlements  a, 
power  or  proviso  directing  that  the  appoint- 
ment of  new  trustees  should,  in  certain  specified 
events,  be  vested  in  the  husband  and  the  wife  and 
the  survivor  of  them,  and  in  wills  and  other 
cases  in  other  persons,  such  as  the  tenant  for 
life,  and  sometimes  the  tenant  for  life  in 
succession.  It  was  then  very  common  to  say 
that  »)me  persons  should  have  the  power  of 
appointing  new  trustees  in  that  way.  But  up  to 
that  time  it  was  most  unusual,  indeed,  I  tbi^  I 
may  say  it  had  never  been  done  at  all,  to  insert 
a  pi'oviso  generally  that  such  and  such  persons 
should  have  the  power  of  appointing  new  trustees 
without  mentioning  the  events  in  which  thejwwer 
was  given,  because  there  being  no  over-riding 
statutory  provisions  like  those  in  Lord  Cran- 
woi-th's  Act  the  words  wonld  have  meant  nothing 
unless  all  the  cases  in  which  the  appointment 
could  be  made  were  actually  set  fortn  seriaHm. 
Then,  in  consequence  of  Lord  Cranworth's  Act, 
it  became  the  practice  of  conveyancers  to  insert  a 
provision  that  the  power  of  appointing  new 
trustees  generally  should  be  vested  in  certain 
persons,  naming  them,  without  mentioning  the 
events  in  which  the  power  was  to  arise,  and  in  all 
subsequent  legislation  one  is  entitled  to  suppose 
that  that  practice  of  conveyancers  was  present  to 
the  minds  of  the  legislators  and  of  the  gentlemen 
who  drafted  this  proviso.  Keeping  that  fact  in 
mind  I  do  not  think  there  is  much  difficulty  here 
in  understanding  what  is  really  intended.  It  is 
intended,  and  sub-sect.  5  of  sect  10  of  the  Trustee 
Act  1893  bears  it  out,  that  there  should  be  an 
enlargement  of  the  powers  conferred  by  a  setUor 
or  testator,  and  that  there  should  be  a  power  of 
appointing  new  trustees  without  resort  to  the 
court  and  outside  any  provisions  of  that  kind 
made  by  the  instrument,  not  so  as  to  oust  them, 
but  so  as  to  be  an  extension  of  them.    That  was 
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lio  donbt  the  intention  of  the  Legislature.    Then 
■wre    have  these  words,  "<ahe  person  or  persons 
XLominated  for  the  purpose  of  appointing  new 
tnrastees  by  the  instrument,  if  any,  creating  the 
tirust."    What  does  that  mean  P    It  means,  in 
tilie  first  place,  simply  the  persons  who  ai-e  nomi- 
nated to  appoint  new  trustees  by  such  a  power  as 
I  have  mentioned  just  now.    That  is  easy  enough. 
Sat  can  the  Legislature  be  taken  to  have  con- 
sidered only  those  cases  where  there  is  a  mere 
nomination  P    Does  it  not  intend  that  where  the 
power  is  vested  in  persons  in  certain  events  which 
&re  expressed  in  the  instrument  they  are  to  be 
empowered  under  the  Act  to  appoint  new  trustees 
in  events  not  contemplated  by  the  instrument  P 
7here  is  one  strong  reason  urged  why  that  should 
lie  so.    Certain  events  are  contemplated  by  the 
instrument  itself,  and  the  Act  of  Farliament  is 
intended  to  be  more  extensive,  and  it  may  very 
■well  be  intended  that  persons  who  ai-e  given  by 
the  instrument  power  to  appoint  new  trustees  in 
the  events  therein  set  out  should  also  have  those 
powers  in  the  events  specified  by  the  Act.    But 
before  you  adopt  that  construction  you  must  con- 
sider this,  that  everything  is  made  subject  to  the 
provisions  of  the  instrument  itself,   and  apart 
from  sub-sect.  5  of  sect.  10  one  must  not  be  hasty 
in   supposing  that  the  Legitdature  intended  to 
interfere  with  contracts  which  it  does  not  declare 
to  be  void.    And  if  that  construction  is  adopted, 
tiiere  are  many  cases  to  which  it  would  be  difficult 
to  apply  this  provision  of  sect.  10.    For  instance, 
it   is  not  uncommon  to  provide  by  a  marriage 
settlement  or  a  will  that  the  power  of  appointing 
new  trustees  shall  be  as  regards  one  part  of  the 
settled  property  or  funds  vested  in  one  set  of 
persons  and  as  regards  another  in  another  set  of 
persons.    Each  set  are  "  persons  nominated  for 
the  purpose  of  appointing  new  trustees,"  and  I  do 
not  doubt  in  the  case  of  a  marriage  settlement 
that  while  the  persons  nominated  tor  the  purpose 
of  appointing  new  trustees  over  the  wife's  pro- 
perty would  De  the  persons  to  exercise  the  power 
^ven  by  the  Act  when  occasion  arises  over  that 
property,  the  persons  nominated  by  the  instru- 
ment to  appoint  new  trustees  over  the  husband's 
property  would  be  the   persons  to  exercise  the 
powers  under  the  Act  over  that  property.    In  the 
nrst  case  therefore  that  occurs  to  the  mind,  one 
by  no  means  improbable,  it  is  found  that  the  Act 
does  not  mean  literally  what  it  says,  and  that  the 
persons  nominated  by  the  instrument  are  not  in 
all '  cases  the  persons  to  exercise  the  powers  of 
appointing  given    by   the    Act.    Testators    fre- 
quently make  provisions  respecting  the  appoint- 
ment of  new  trustees  for  special  purposes ;  for 
instance,  some  are  appointed  for  cairying  on  their 
basiness  and  others  for  the  management  of  their 
estates.    If  the  wider  meaning  were  given  to  the 
Act,  in  all  these  cases  the  difficulty  would  occur, 
and  I  cannot   help   concluding   that   the   Act 
means   that   only   the   persons   nominated-  for 
the  purpose  of  appointing  new  trustees  ad  hoe, 
that  is  to  say,  witn  reference  to  the  particular 
property  you  are  dealing  with,  may  appoint.    This 
IB  a  sensible  limitation  which  can  be  easily  read 
into  deed  or  wiU.    It  therefore  follows  that  the 
power  conferred  by  the  Act  is  not  of  so  extensive 
a  character  as  is  contended  for,  but  really  means 
that  only  the  persons  nominated  in  the  particular 
events,  and  for  the  particular  property,  are  the 
persons  who  are  to  hare  the  power  of  appointing 


new  trustees  under  sect.  10  of  the  Trustee  Act 
1893.  That  construction  harmonises  with  what  I 
have  said  that  one  must  not  jump  to  the  con- 
clusion that  the  Legislature  meant  to  interfere 
with  contracts.  A  testator  or  setUor  might  well 
think  that  a  person  who  was  competent  to  appoint 
new  trustees  m  some  events  was  not  competent  to 
do  so  in  others.  Therefore  I  think  that,  as  in 
this  case  the  instrument  does  not  confer  the 
power  cf  appointing  new  trustees  in  the  event  of 
the  bankruptcy  of  a  trustee,  and  although  Wynne 
may  be  unfit,  the  powers  conferred  by  5ie  instru- 
ment are  inapplicable.  The  powers  given  by  the 
Legislature  must  be  exercised  by  the  persons 
appointed  by  the  Legislature  and  not  by  the 
persons  nominated  by  the  instrument,  they  not 
being  nominated  ad  hoc.  Then  it  is  said  there  is 
no  occasion  for  me  to  give  a  decision  in  this  case 
as  res  integra,  for  that  the  matter  is  concluded 
b^  authority,  and  Cecil  v.  Langdon  (ubi  »up.)  is 
cited.  But  I  think  that  my  construction  is  right, 
and  at  any  rate  it  is  in  harmony  with  that  of 
the  Lords  Justices  in  Cecil  v.  Langdon  (uW  sim.), 
although  the  point  was  not  there  directiy  before 
them.  I  do  not  think  therefore  that  I  am  con- 
cluded from  expressing  my  opinion  by  authority. 
Then  it  is  said  were  is  a  decision  of  North,  J.  m 
Be  Walter  and  Hughes'  Contract  {ubi  sup.)  in 
which  it  is  contended  he  Expresses  a  diSerent 
opinion  from  the  conclusion  at  ^vhich  I  have  arrived. 
But  I  do  not  think  he  was  dealing  with  this  point. 
He  only  repeats  in  his  own  language  the  pro- 
visions of  sect.  31  of  the  Conveyancing  Act  1881. 
He  says :  "  I  think  the  intention  of  sect.  31  was 
that  "  whenever  a  person  had  been  nominated  by 
the  instrument  creating  the  trust,  as  the  person 
to  appoint  new  trustees  he  should  be  the  person 
who  should  have  the  power  of  filling  up  any 
vacant^  occurring  under  the  provisions  of  sect. 
31."  He  may  have  meant,  I  do  not  say  his 
language  is  not  capable  of  that  construction, 
"notwithstanding  that  the  event  in  which  the 
vacancy  occun-ed  was  not  contemplated  by  the 
settlement,"  but  he  didn'c  say  so  directly,  and 
therefore  I  do  not  think  I  am  precluded  by  what 
was  said  in  that  case  from  forming  my  own 
conclusion  on  this  point.  Then  there  is  one  other 
point  mentioned  by  Mi-.  Maugham.  He  says  there  is 
a  difference  between  the  language  of  sect.  31  of  the 
Conveyancing  Act  1881  and  that  of  sect.  10  of  the 
Trustee  Act  1893,  and  no  doubt  there  is  a  change 
of  language  which  is  worth  attention;  but  I  think 
that,  although  the  10th  section  of  the  Act  of  1893 
is  more  artistically  drawn,  it  is  really  a  mere 
amendment  in  drafting  without  any  real  alteration 
in  the  meaning.  The  result  is,  that  the  vesting 
order  asked  for  by  the  first  summons  cannot  be 
made.  On  that  summons  there  will  be  no  order. 
On  the  second  summons  there  must  be  an  order 
appointing  new  trustees  followed  by  a  vesting 
order. 

Solicitors :  BUum,  Weld,  and  Dixon ;  Blunt  and 
Co. 
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PROBATE,  DIVORCE.  AND  ADMIRALTY 
DinSION. 

ADUIBALTY    BUSINESS. 

Dec.  12  and  13, 1895. 

(Before  the  President  (Sir  Francis  Jenne)  and 
Tbinitt  Masteks.) 

The  Albis.  (a) 
CoUition  —  Steamships  —  Narrotoing  of   lighit— 
Indicationa  of  risk — Regulations  for  Preventing 
Collisions  of  Sea,  art.  18. 

Where  two  steamships  are  approaching  one  another 
at  sea  in  such  a  position  as  to  pass  in  safety,  the 
elating  in  and  coming  more  into  line  of  the  nuist- 
head  and  a  side  light  is  not  necessarily  such  an 
indication  thai  the  ship  is  altering  her  course  so 
as  to  cause  risk  of  collision  and  to  impose  upon 
the  other  ship  the  duty  to  obey  art.  18  of  the 
RegviaHons. 

This  was  an  action  of  collision  in  rem,  hy  the 
owners  of  the  steamship  Boldon  against  the  steam- 
ship ./ll&ts. 

The  defendants  counter-claimed. 

The  facts  alleged  hj  the  plaintiffs  wei-e  as 
follows : 

Shortly  before  10.15  p.m.  on  the  2nd  Aug.  1895 
the  Boldon,  a  screw  ^teamship  of  720  tons  register, 
was  in  the  North  Sea  on  a  voyage  from  the  Tyne 
to  London.  She  was  steering  S.W.  by  S.  mag., 
making  about  eight  and  a  half  knots  an  hour. 
In  these  circumstances  those  on  board  the  Boldon 
saw  the  masthead  light  of  the  Albis  distant  about 
three  miles,  and  bearing  about  a  point  on  the 
Starboard  bow.  Shortly  after  the  green  light 
came  into  view,  and  then  the  AUns,  after  momen- 
tarily showing  all  three  lights,  approached  show- 
ing only  the  masthead  and  green  ughts  and  in  a 
position  to  pass  the  Boldon  safely  starboard  side 
to  starboard  side.  But  when  the  Albis  was  about 
a  quarter  of  a  mile  distant  from  the  Boldon,  and 
bore  about  three  points  on  her  starboard  bow,  she 
opened  her  red  light  apparently  under  a  port 
helm  and  caused  danger  of  collision,  and  notwith- 
standing that  the  engines  of  the  Boldon  were 
immediately  reversed  fuU  speed  astern  and  two 
short  blasts  and,  immediately  afterwards,  three 
short  blasts  were  blown  on  her  whistle,  and  the 
Albis  was  loudly  hailed,  the  Albis  came  on  at  great 
speed  under  a  port  helm,  and  with  her  stem  struck 
the  starboard  bow  of  the  Boldon  a  violent  blow, 
cutting  her  down  below  the  water  line,  causing 
her  so  much  damage  that  she  had  to  be  beached 
to  escape  from  foundering. 

The  defendants  alleged  that  the  two  vessels 
approached  each  other  red  light  to  red  light,  and 
in  a  position  to  pass  clear  port  side  to  port  side 
until  the  Boldon  was  within  about  a  quarter  of  a 
mile  of  the  Albis,  when  she  suddenly  opened  her 
green  light  about  two  points  on  the  port  bow  of 
the  Alhis  and  shut  in  her  red  light  apparently 
under  a  starboard  belm,  and  came  into  collision 
with  the  Albis. 

Aspinall,  Q.G.  and  Stephens  for  the  plaintiffs. — 
The  Albis  was  alone  to  blame. 

Bucknill,  Q.G.  and  Dr.  Stubhs,  for  the  defen- 
dants, eontrii. — The  Boldon  is  alone  to  blame, 
but,  even  assuming  the  plaintiff's  story  to  be 
correct,  the  indication  afforded  to  the  Boldon  by 

(a)  Beported  by  BniXKR  Abpinall,  and  F.  A.  SATOW,  £>qrs., 
BuTlsMn-tt-Liw. 


the  narrowing  of  the  masthead  and  green  lights  of 
the  Albis  was  sufficient  to  indicate  risk  of  colli- 
sion, and  she  should  have  obeyed  art.  18  as  soon 
as  she  noticed  it : 

The  Stanmore,  53  h.  T.  Bep.  10 ;  5  Asp.  Mar.  law 
Caa.  441 ;  10  P.  Div.  134. 
She  was  wrong  in  not  reversing  until  the  Albis 
opened  her  red  light.  If  the  narrowing  of  the 
lights  conveyed  no  indication  of  risk  to  uie  mind 
of  the  master  of  the  Boldon,  it  ought  to  have  done 
so.  Even  if  he  did  not  notice  the  narrowing,  he 
should  have  seen  and  understood  the  course  of 
the  Albis  from  the  swing  of  her  hull,  and  should 
have  acted  for  her. 

Aspinall,  Q.C.  in  reply. — Narrowing  of  mast- 
head light  and  side  light  alone  is  not  such  an 
indication  as  imposes  a  duty  to  act  at  once  with 
engines  or  otherwise.  The  effect  of  such  narrow- 
ing depends  on  the  relative  position  of  the  two 
lieh'ts.  The  Boldon  was  entitled  to  wait  until  the 
Mbit  opened  her  red  light. 

The  President  (Sir  Francis  Jeune)  found  that 
the  vessels  were  approaching  each  other  star- 
boai'd  side  to  starboard  side,  and  that  the  Albia 
was  to  blame  for  improperly  porting,  and  pro- 
ceeded : — Now  as  to  the  conduct  of  the  Boldon 
herself.  That  is  a  matter  which  I  have  had  to 
consider  very  carefully  with  the  Trinity  Masters, 
because  these  cases  always  must  run  somewhat 
fine.  In  this  case  I  accept  her  story  substan- 
tially for  this  puipose.  I  think  the  Albis  was 
some  three  points  upon  the  Boldon's  starboard 
bow.  She  then,  as  suddenly  as  could  be  done, 
swung  round  and  opened  her  red  light,  and,  as 
soon  as  the  red  light  was  seen,  and  not  till  then, 
the  Boldon  went  astern.  The  whole  question  is, 
ought  she  to  have  gone  astern  before  this  ?  Those 
are  the  facts  as  I  find  them.  Ought  she  to  have 
gone  astern  before  ?  I  have  been  referred  to  the 
case  of  The  Stanmore  {ubi  tup.)  where  it  is  said, 
under  circumstances  not  unlike  those  of  the  pre- 
sent case,  that  inasmuch  as  the  officer  in  com- 
mand of  the  vessel  saw  by  the  narrowing  of  the 
masthead  and  green  lights  that  the  vessel  was 
altering  her  course,  Lord  Hannen,  and  afterwards 
the  Court  of  Appeal,  held  that  that  was  sufficient 
indication  to  put  upon  him  an  obligation  to  act. 
But  the  whole  point  of  that  case  was  thaX  he  did 
have  the  indication  present  to  his  mind.  There 
is  no  sueh  thing  in  this  case.  Mr.  Bucknill  says  that 
if  he  did  not  have  it  he  ought  to  have  had  it,  and 
that,  if  he  did  not  see  the  lights  coming  in  line 
in  this  way,  he  ought  to  have  seen  the  swing  of 
the  hull,  because  by  that  means  he  could  have 
seen  the  course  of  the  vessel,  and  ought  Uien  to 
have  appreciated  that  she  was  under  port  helm. 
That  is  a  matter  upon  which  I  thought  it 
right  to  consult  the  Trinity  Masters  carefully, 
because,  I  confess,  it  is  not  clear  to  m^  mind 
what  the  exact  effect  to  the  eye  of  seeing  the 
hull  of  the  vessel  coining  towards  you  may  be, 
whether  you  would  see  it  so  quicKly  as  it  is 
suggested  you  ought.  The  Trinity  Masters  tell 
me  that  m  their  judgment  there  would  not 
necessarily  be  to  a  person  of  reasonable  care  and 
skill  such  a  sufficient  indication  from  the  swing  of 
the  hull,  apart  from  the  lights,  as  would  be 
enough  to  put  a  dut}r  on  a  seaman  to  act.  Then 
there  remams  the  point  of  the  lights  narrowing. 
About  that,  I  confess,  I  have  a  somewhat  clearer 
view,  because  it  depends  entirely  upon  the  relative 
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position  of  the  masthead  and  coloured  liehts,  and, 
although  it  is  thought  by  some  people  that  there 
should  be  such  a  refatiTe  position,  of  course,  there 
is  no  such  rule.  I  think  it  is  dangerous  to  say 
that  a  man  must  and  should  so  necessarily  know 
the  effect  of  the  change  of  the  relative  position  of 
the  masthead  and  coloured  lights  as  to  compel 
liim  to  act  immediately  upon  noticing  such 
-change.  Of  course,  if  he  did  notice,  as  in  the 
case  of  The  Stanmore,  and  has  the  effect  pro- 
-dnced  in  his  mind,  it  is  another  thing.  Those 
are  the  facts  as  I  find  them,  and  upon  those  facts 
I  have  asked  the  Trinity  Masters  whether  or  no  a 
seaman  of  ordinary  and  proper  skill,  acting  under 
those  circumstances,  ought  to  be  supposed  to  have 
acted  without  reasonable  and  proper  skill  if  he  did 
not  reverse  before  he  saw  the  red  light.  They 
tell  me  that  in  their  judgment  it  ought  not  to  be 
so  held,  and  that  he  does  not  show  a  want  of 
reasonable  skill,  proper  for  a  competent  seaman, 
if  he  does  not  reverse  until  the  time  at  which  the 
Boldon  did  in  fact  reverse.  The  effect,  therefore, 
must  be  that  I  hold  the  Albit  alone  to  blame. 

Solicitors  for    the  plaintiffs,   Thomat   Cooper 
and  Co. 

Solicitors  for  the  defendants,  Stokes  and  Stokes. 


^oust  of  l^orbs. 

Nov.  29  and  Dee.  2, 1895. 

(Before  the  Lord  Chancellos  (Halsbury), 
Lords  Watson,  Macnaohten,  Mobsis, 
Shand,  and  Davet.) 

Fobd's  Hotel  Company  Limited  v. 
Babtlett.  (o) 
on  appeal  fbom  the  cotmt  op  appeal  in 

ENGLAND. 

Practice  —  Arbitration  —  Stay   of   proceedings  — 
Application  for    extension  of  time  —  Step    in 
proceedings — Arbitration  Act  1889   (52   <ft   63 
Viet.  c.  49),  s.  4 — Supreme  Court  of  Judicature 
{Procedure)  Act  1894  (57  &  58  Viet.  e.  16),  «.  1 
— Appeal  to  House  of  Lords. 
An  application  for  an  order  for  the  extension  of 
the  time  for  the  delivery  of  a  defence  is  a  "  step 
in    the    proetedings "    within   the    meaning  of 
sect.  4  of  the  Arbitration  Act  1889,  and  a  defen- 
dant who  has  obtained  such  order  is  not  entitled 
to  apply  for  a  stay  of  proceedings  under  that 
section. 
Judgment  of  the  Court  of  Appeal  affirmed. 
Sect.    1   of    the    Supreme    Court    of  Judicature 
{Procedure)  Act  1894  does  not  apply  to  appeals 
from    the    Court  of  Appeal    to    the    House  of 
Lords. 
This  was  an  appeal  from  a    judgment  of   the 
Court  of  Appeal  (Lopes  and  Rigby,  L.JJ.),  re- 
versing an  oi^er  of  Collins,  J.  made  at  chambers, 
dismissing  an  appeal  from  an  order  of  a  master 
to  stay  proceedmgs  in  the  action  under  sect.  4 
of  the  Arbitration  Act  1889  (52  &  53  Vict.  c.  49). 

The  case  is  reported  in  72  L.  T.  Bep.  529,  and 
(1895)  1  Q.  B.  850. 

The  action  was  brought  by  the  respondent 
gainst  the  appellant  for  the  price  of  work  done 
-under  a  buildmg  contract,  which  contained  an 

"•>  Bsported  by  C.  E.  IUi-dkn,  Esq.,  B«niatcr.«t-L«w. 
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arbitration  clause  in  case  of  any  dispute  arising. 
The  defendants  took  out  a  summons  at  chambers 
for  an  extension  of  time  for  delivering  their 
defence,  and  obtained  an  order.  They  afterwards 
applied  for  and  obtained  an  order  for  a  stay  of 
proceedings  as  above  mentioned. 

Boyle  {Mwrphy,  Q.C.  with  him)  for  the  respon- 
dent, took  a  preliminary  objection  that  the  appeal 
would  not  lie,  as  sect.  3  of  the  Appellate  Juris- 
diction Act  1876  (39  &  40  Yict.  c.  59)  is  repealed 
by  implication  by  sect.  1  of  tiie  Supreme  Court 
of  Judicature  (Procedure)  Act  1894  (57  &  58  Vict, 
c.  16),  which  provides  that  in  interlocutory  matters 
there  shall  be  no  appeal  without  leave,  with 
certain  exceptions  which  do  not  apply  to  this 
case,  and  in  this  case  the  Court  of  Appem  refused 
leave. 

The  House  overruled  the  objection,  being  of 
opinion  that  the  section  of  the  Act  of  1894  only 
applied  to  appeals  from  a  ootirt  of  first  instance 
to  the  Court  of  Appeal. 

Bodd,  Q.C,  A.  Statham,  and  Nagle,  for  the 
appellants,  contended  that  the  court  had  an  in- 
herent jurisdiction  to  stay  proceedings  in  an  action 
at  any  time  on  sufficient  gronnds : 

Reiehei  v.  Mofrath,  61  L.  T.  Bep.  131 ;    14  App. 
Cas.  665. 
This  application  for  extension  of  time  was  not  a 
"  step  in  the  proceedings  "  within  the  meaning  of 
the  Act.    See 

ChappeU  v.  North,  65  L.  T.  Bep.  23  ;  (1891)  2  Q.  B. 

252; 
Brighton  Marine  Palace  Company  y.  Woodhouse,  68 

L.  T.  Eep.  669 ;  (1893)  2  Ch.  486  ; 
Ives  and  Barker  v.  Willana,  69  L.  T.   Bep.   710; 
(1894)  1  Ck.  68  ;  affirmed  on  appeal,  70  L.  T.  Bep. 
674;  (1894)2  Ch.  478. 

A  "  step "  is  passing  from  one  sta«e  to  another 
in  the  process ;  anything  that  puts  the  case  a  stage 
forward,  or  in  a  better  position,  is  a  step,  but  an 
application  for  further  time  only  prevents  the 
other  side  from  signing  judgment  in  default  of 
pleading,  but  it  does  not  advance  matters  in  the 
action  at  all.     They  also  referred  to 

Turnock  v.  Sartoris,  62  L.  T.  Eep.  209 ;  43  Ch.  Div 

150; 
Richards  v.  Culleme,  7  Q.  B'.  Div.  623 ; 
Hampden  v.  WallU,  50  h.  T.  Bep.  515  ;  26  Ch.  Div. 

746; 
Spincery.  Watts,  61  L.  T.  Eep.  711 ;  23  Q.  B.  Div. 

350; 
WiUesford  v.  Watsoji,  28  L.  T.  Bep.  428  ;  L.  Bep. 
8  Ch.  473. 

Murphy,  Q.C.  and  Boyle,  who  appeared  for  the 
respondent,  were  not  called  upon  to  address  the 
House. 

At  the  conclusion  of  the  argument  for  the 
appellants  their  Lordships  gave  judgment  as 
follows : — 

The  LoBD  Chancellob  (Halsbury).  —  My 
Lords :  1  cannot  help  thinking  that  this  is  a  vei-y 
plain  case,  and  we  have  had  at  least  as  much  time 
occupied  in  its  consideration  as  the  matter 
deserves.  The  4th  section  of  the  Arbitration  Act 
provides  that  a  person  who  has  by  any  contract 
agreed  to  go  to  arbitration  may  be  compelled  to 
observe  that  contractual  obligation  if  some  pro- 
ceeding before  the  court  is  taken  in  order  to  stay 
the  proceedings.  In  this  provision  there  come  the 
words  which  your  Lordships  have  to  construe. 
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"  before  deliTering  any  pleadings  or  taking  any 
other  steps  in  tlie  proceedings.  Now,  the  sole 
question  upon  which  we  have  been  engaged  so 
long  is,  whether,  a  siunmons  taken  ont  in  this 
form,  "  Let  aU  parties  concerned  attend  the  master 
at  chambers  on  Saturday,  the  9th  March  1895,  at 
10.30  a.m.,  on  the  hearing  of  an  application  on  the 
part  of  the  defendants  that  they  may  have  one 
month's  further  time  to  deliver  defence  herein,"  is 
a  "  step  in  the  proceedings."  It  seems  to  me  that 
it  is  a  "  step  in  the  proceedings."  I  am  not  going 
to  give  any  definition  of  what  "  a  step  in  the  pro- 
ceedings "  may  be ;  it  is  enough  for  this  case  to 
say  that  this  ia  "a  step  in  the  proceedings." 
There  can  be  no  doubt  that  what  was  in  the  mind 
of  the  Legislature  was  this:  One  of  the  great 
scandals  which  induced  the  Legislature  to  inter- 
fere by  statutory  provision  was  the  delay  of  arbi- 
trations ;  and  another  was  the  costs  applicable  to 
arbitrations,  which  had  to  be  incurred  notwith- 
standing that  the  proceedings  did  not  go  on,  so 
that  there  were  a  great  number  of  proceedings 
for  which  the  parties  had  to  pay,  although  they 
furnished  no  ultimate  decision  of  their  rights. 
The  intention  of  the  Le^slature  in  giving  effect 
to  the  contract  of  the  parties,  and  saying  that  one 
of  them  should  be  entitled  to  make  an  application 
to  insist  that  the  litigation  should  be  conducted 
according  to  the  original  agreement  was,  that  they 
should  at  once,  and  before  any  further  proceedings 
were  taken,  specify  the  iermimis  a  quo,  and  that 
if  an  application  to  stay  proceedings  was  made 
under  tnose  circumstances,  then  that  the  court 
shonld  enforce  the  contractual  obligation  to  go  to 
arbitration.  That  seems  to  me  to  be  a  very  wise 
provision,  that  costs  shall  not  be  thrown  away  in 
beginning  to  litigate — that  costs  shall  not  I>e  so 
absolutely  useless  as  that  the  proceedings  from 
widch  they  arose  shall  not  furnish  any  part  of  the 
materials  upon  which  the  judgment  was  ulti- 
mately to  be  arrived  at.  That  was  the  evil 
against  which  this  provision  was  levelled.  When 
one  remembers  that  this  is  a  question  now  coming 
before  your  Lordships  on  appeal  on  a  mere  point 
of  procedure  upon  which  no  less  than  six  judges, 
I  think,  have  expressed  an  opinion  adverse  to  the 
contention  of  the  appellants,  and  no  one  judge,  as 
I  understand,  who  has  had  the  matter  argued 
before  him  has  expressed  a  different  opinion,  it  is 
a  strong  thing,  upon  such  a  mere  question  of  proce- 
dure, to  come  up  to  the  highest  Court  of  Appeal 
and  discuss  it  over  again.  I  am  not  unmindful  of 
what  has  been  suggested,  namely,  that  Collins,  J. 
made  an  order  apparently  founded  on  a  different 
view  of  the  statute ;  but  one  knows  perfectly  well 
what  happens  at  chambers.  There  is  no  one  able 
to  tell  us  exactly  what  Collins,  J.  did  say,  but  we 
know  that  proceedings  at  chambers  are  conducted 
in  a  very  hasty  way  sometimes ;  the  judge  merely 
says  "  Order,"  or  "  No  order,"  and  there  is  an  end 
of  the  matter.  All  the  judges  before  whom  the 
question  has  been  argued  have  expressed  the 
opinion  which  I  confess  that  I  entertain  atrongly 
myself,  that  this  is  a  "  step  in  the  proceedings, 
and  the  party  has  lost  his  right  to  have  the  matter 
determined  by  the  agreed  arbitrator  by  taking  a 
step  which  in  its  terms  amounted  to  asking  for 
further  time  in  order  to  deliver  his  defence.  I 
have  designedly  avoided  saying  anything  about 
the  other  point  which  one  of  the  appellants' 
counsel  attempted  to  argue,  namely,  that,  apart 
from  the  Act  of  1889,  the  court  has  inherent 


inrisdiction  to  stay  proceedings  in  an  action. 
Nothing  appears  to  me  more  mischievous  as  a 
precedent  than,  when  a  case  of  this  sort,  involving 
simply  a  question  of  procedure,  is  taken  on  appecQ 
from  court  to  court  on  one  ground,  that  the 
parties,  when  they  come  before  the  last  Court  of 
Appeal,  should  attempt  to  raise  a  question  resting 
on  wholly  different  grounds — a  question  not 
depending  upon  the  stetute  at  all,  and  one  which 
has  not  been  considered  by  any  one  of  the  judges 
before  whom  the  case  has  come.  Under  these 
circumstances  I  apprehend  that  your  Lordships 
will  not  think  it  ngbt  to  consider  such  a  point  at 
all.  Confining  myself  to  the  one  point  which  has 
been  litigated  nere,  I  entertain  no  doubt  whatever 
Hokt  the  appeal  ought  to  be  dismissed  with  costs, 
and  I  move  your  Lordships  accordingly. 

Lord  Watson. — My  Lords :  I  am  oi  the  same 
opinion.  The  only  question  raised  by  this  appeal 
is  an  exceedingly  small  one,  and  in  my  opinion 
it  has  been  rightly  decided  by  the  leamM  judges 
in  the  Appeal  Court.  I  can  see  no  reason  to  doubt 
that  an  order  obtained  upon  a  summons  for 
extension  of  time  for  lodging  a  defence  is  a  "  st«p 
in  the  proceedings  "  by  the  defendant  within  the 
meaning  of  sect.  4  of  the  Arbitration  Act  1889. 

Lords  Macnaohtbn  and  Mokbis  oononrred. 

Lord  Shand. — My  Lords  :  I  am  also  of  opinion 
that  the  application  by  the  appellants  n>r  an 
extension  of  time  to  deliver  their  defence,  npon 
which  an  order  giving  fourteen  days'  time  was 
obtained,  was. a  "step  in  the  proceedings."  The 
proceeding  in  question  was  unlike  that  in  the 
cases  which  have  been  mentioned,  where  stents, 
without  coming  into  court  at  all,  have  given  an 
extra-judicial  and  voluntary  consent,  because  the 
proceeding  took  place  judicially  in  chambers, 
which  was  the  same  as  if  it  had  been  in  oonrt. 
It  is  true  that  the  application  came  before  a 
master,  and  not  before  the  judge ;  but  he  was  sitting 
as  representing  the  judge,  and  the  proceeding 
was  tnerefore  unquestionably  judicial,  and  a  pro- 
ceeding in  the  cause.  I  think  further  that  the 
proceeding  of  presenting  such  a  summons  and 
supporting  it  before  the  master  implied  a  state- 
ment to  the  effect  that  the  appellants  intended  to 
defend  the  action.  It  was  on  that  representation 
only  that  the  order  of  court  was  obtained.  Having 
regard  to  the  provisions  of  the  Arbitration  Act, 
this  appears  to  me  to  have  been  in  effect  an 
abandonment  of  the  proposal  to  have  the  subject 
of  the  cause  disposed  of  by  arbitration.  On  these 
grounds  1  am  of  opinion  with  your  Lordships  that 
tiie  appellants'  summons,  with  what  followed  on  it, 
was  a  proceeding  in  the  cause,  or  a  step  in  the 
judicial  proceedings,  and  that  the  judgment  of 
the  Court  of  Appeal  ought  to  be  affirmed. 

Lord  Da  VET  concurred. 

Order  appealed  from  termed,  and  appeal  <!)•• 
mM8m  toith  eotte. 

Solicitor  for  the  appellants,  W.  L.  Cooper,  for 
Morgan  and  Co.,  Chepstow. 

Solicitors  for  the  respondents,  Munme  and 
Longden. 
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Nov.  12, 14,  and  15,  and  Dee.  18, 1895. 

(Before  the  Lobd    Chancellob  (Halsbnry), 
Lords  Watson,  Shand,  and  Datbt.) 

Mabsden  v.  Mosbb.  (a) 

ON  APPBAL  FROM  THE  COUET  OF  APPEAL  IN 
ENGLAND. 

Patent — Infringement — Speeifieation — Claim  of 
"  any  other  suitable  driving  motion" — Validity — 
Amendment — Patents,  Designs,  and  Trade  Marks 
Act  1883  (46  *  47  Viet.  c.  57),  ««.  18-21. 

Where  a  speeifieation  has  been  amended  tmder  the 
Patents  Act  1883,  the  amended  claim  is  to  he 
tubsUtuted  for  all  purposes  for  the  origiiMl 
claim,  and  no  argument  against  the  validity  of 
the  patent  can  he  founded  upon  an  alleged  dis- 
crepancy between  them. 

An  inventor  took  out  apaientfor  certain  improve- 
ments in  machinery  to  he  driven  in  a  manner 
described,  or  by  "  any  other  suitable  driving 
motion." 

Held  (affi/rming  the  judgment  of  the  court  below), 
that  this  alternative  claim  did  not  }nake  the 

f>atent  invalid,  the  particular  source  from  which 
he    motive    power    was    obtained    not    being 
essential,  or  (Haimed  as  a  part  of  the  patent. 

This  was  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  (Lindlej,  Lopes,  and  Smith,  L.J  J.), 
given  in  July  1893,  who  had  reversed  a  decision  of 
S»e  Vice-Chancellor  of  the  Duchy  of  Lancaster, 
giveax  in  March  1893.  The  action  was  broneht  by 
the  respondent  against  the  appellant  for  the  in- 
fringement of  a  patent  granted  to  him  in  Sei>t. 
1885,  for  improvements  in  machinery  employed  in 
finishing  woven  fabrics. 

The  Vioe-Ghancellor  held  that  the  invention 
could  not  be  the  subject-matter  of  a  patent,  and 
that  it  was  further  invalidated  by  an  amendment 
of  the  specification  which  had  enlarged  the  scope 
of  the  cUim,  but  his  judgment  was  reversed  on 
app<^  as  above  mentioned. 

Bousfield,  Q.C.,  Astbury,  Q.C.,  and  Frost,  for 
the  appellant,  contended  that  the  respondent 
claimM  by  his  specification  "  any  suitable  driving 
motion,"  which  was  too  broad  and  invalidated  the 
patent ;  farther,  the  amended  specification  differed 
from  ijie  original  specification,  and  claimed  an 
invention  su^tantially  larger.  The  invention  is 
not  the  proper  subject  of  a  patent,  and  has  been 
anticipated. 

JKoulton,  Q.C.,  Pankhurst,  and  Walter,  for  the 
respondent,  were  only  called  upon  on  the  point  of 
the  effect  of  the  amendment,  which  they  argued 
had  not  the  effect  contended  for,  but  only  removed 
an  ambiguity. 

Astbury,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Dec.  18. — Their  Lordships  gave  judgment  as 
follows : — 

The  Lobd  Chancellob  (Halsbury).  —  My 
Lords :  I  have  had  an  opportunity  of  reading  the 
judgment  prepared  by  Lord  Watson,  and  I  entirely 
concur  in  the  opinion  at  which  he  has  arrived.  I, 
therefore,  move  your  Lordships,  that  the  judgment 
appealed  from  be  affirmed,  and  the  appeal  dis- 
missed with  costs. 

(n)  Beponed  by  C.  E.  MALDEN,  Eaq.,  BuTiMcr.M-I.«w. 


Lord  Watson. — ^My  Lords :  In  the  argument 
upon  this  appeal  it  was  not  disputed  that,  if  the 
respondent  has  a  good  patent,  it  has  been  in- 
fringed. Accordingly,  the  only  questions  sub- 
mitted for  your  Loraships'  decision  related  to  the 
validity  of  uie  instrument.  The  patent  impeached 
is  for  improvemente  in  the  construction  of  appa- 
ratus employed  in  preparing  woven  fabrics  for  the 
nuirket,  by  i-aising  (as  it  is  termed)  the  pile  or 
wool  on  the  surface  of  the  cloth.  In  the  improved 
apparatus,  as  well  as  in  the  different  forms  of 
mechanism  previously  used  for  the  same  purpose, 
the  object  desired  is  effected  by  passing  the  fabric 
operated  upon  over  a  cylinder  composed  of  a 
series  of  rollers,  each  of  which  is  fr»B  to  rotate 
upon  ite  own  axis,  and  has  metal  or  other  pointe 
projecting  from  ite  surface  suitable  for  raising 
the  pile  or  wool.  It  is  shown  by  the  proof,  and 
it  was  conceded  in  the  appellant's  argument,  that 
the  apparatus  which  the  respondent  asserte  that 
he  has  invented,  has  been  of  great  commercial 
utility.  The  invalidity  of  the  pat^t  was  maintained 
on  these  three  grounds  :  (1)  That  the  improve- 
mente of  the  patentee  do  not  constitute  the  proper 
subject  of  a  patent ;  (2)  that  these  improvemente 
were  anticipated  by  i-eason  of  their  having  been 
disclosed  in  earlier  patente ;  and  (3)  that  the 
claim  of  the  patentee  is  bad,  because  it  embraces 
matters  beyond  the  scope  of  his  invention,  as  dis- 
dosed  in  the  specification.  The  first  and  second 
of  these  objections  are,  in  my  opinion,  devoid  of 
substance.  There  could  hardly  be  more  appro- 
priate matter  for  a  patent  than  the  introduction 
of  mechanism,  admittedly  novel,  into  an  old  com- 
bination, with  the  practical  result  of  converting 
a  comparatively  defeotive  apparatus  into  an 
effective  and  useful  machine.  Again,  the  antici- 
pation upon  which  the  appellant  chiefly  relied 
consisted  in  the  fact  that  an  earlier  patentee  had 
expressed  the  obvious  truism,  that  the  motion  of 
the  individual  rollers  in  a  raising  cylinder  might 
be  either  accelerated  or  retarded,  but  without 
indicating  any  method  by  which  that  object  could 
be  accomplished  so  as  to  produce  a  useful  result. 
Both  pointe  have  been  so  fully  and  so  satisfactorily 
disposed  of  W  the  learned  judges  of  the  Appeal 
Court,  that  I  shall  not  notice  them  farther,  but 
shall  proceed  to  consider  the  third  objection, 
which,  although  it  does  not  appear  to  me  to  be 
well  founded,  is  at  least  more  fusible.  Before 
adverting  to  the  particular  terms  of  the  respon- 
dent's claim,  and  the  objections  which  have  been 
teken  to  it,  I  have  to  observe  that  his  improved 
apparatus  is  described  in  the  specification  with 
reference  to  the  motive  power  generally  employed 
in  manufactories  where  machines  of  that  class  are 
used.  But  it  does  not,  in  my  opinion,  follow  that 
the  patentee,  when  he  came  to  claiming  the  inven- 
tion which  he  had  first  generally  and  then  parti- 
cularly described,  in  accoi'dance  with  patent  law,, 
was  thereby  precluded  from  indicating  that  the 
motive  power  described  was  not  an  essential 
feature  of  his  invention,  and  from  claiming  his 
combination  as  a  novelty,  whether  the  force  neces- 
sary in  order  to  set  and  keep  it  in  motion  was 
derived  from  the  source  described,  or  from  any 
other  suiteble  source.  The  claim  of  the  respon- 
dent was  duly  amended,  in  conformity  with  the- 
provisions  of  secte.  18  to  21,  inclusive,  of  the  Act. 
of  1883  (46  &  47  Vict  c.  57).  The  argument, 
against  its  validity  was  rested,  in  the  first  place, 
upon  an  alleged  disci^epancy  between  its  terms  and 
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those  of  the  original  claim;  and  in  the  second  place, 
upon  a  comparison  of  its  scope  with  the  invention 
described  in  the  body  of  the  specification.  I  am 
satisfied  that  the  first  of  these  objections  is  one 
which  your  Lordships  are  not  at  liberty  to  enter- 
tain. In  my  opinion,  the  very  object  of  the  Act 
of  1883  was  to  make  an  amended  claim,  when 
admitted  by  the  proper  authorities,  a  complete 
substitute,  to  all  effects  and  purposes,  for  the 
claim  originally  lodged  by  the  patentee.  The 
validity  of  the  amended  claim  must,  therefore,  be 
determined  in  the  same  way,  and  on  the  same 
footing,  as  if  it  had  formed  part  of  the  original 
specification ;  and  the  claim,  as  it  stood  before 
amendment  cannot  be  competently  referred  to, 
except  as  an  aid  in  the  construction  of  its  lan- 
guage after  amendment.  The  second  and  only 
relevant  objection  urged  against  the  validity  of 
the  amended  claim  was  that  the  introduction  of 
the  words  "  or  anv  other  driving  motion,"  as  an 
alternative,  has  the  necessary  effect  of  extending 
the  claim  beyond  the  limits  of  the  invention 
described  in  the  body  of  the  specification.  The 
alternative  words  so  introduced  occur  in  the 
original  as  well  as  in  the  amended  claim,  and  in 
both  cases  they  appear  to  me  when  fairly  con- 
strued, to  have  precisely  the  same  import.  I 
think  that,  in  substance,  they  do  nothing  more 
than  convey  an  intimation  to  the  public  having  an 
interest  in  the  matter,  that  the  patentee  does  not 
claim,  as  an  essential  part  of  the  combination 
which  he  has  invented,  the  source  from  which 
motive  power  is  taken  for  actuating  the  rollers. 
In  that  view  of  their  meaning,  the  words  in 
question  do  not  appear  to  me  to  amount  to 
an  expansion  of  the  patent  beyond  the  limits 
described,  but  constitute  a  legitimate  qualifica- 
tion of  the  patentee's  claim,  by  excluding  from 
it  a  feature  which  he  does  not  regard  as  essential. 
For  these  reasons  I  agree  with  your  Lord- 
ships that  the  judgment  appealed  from  must  be 
.affirmed. 

Lord  Shand. — My  Lords :  The  plaintiff  in  the 
specification  relating  to  his  letters  patent,  which 
were  obtained  in  1885,  has  described  his  invention 
as  one  for  ''Improvements  in  gig  mills  employed 
in  the  finishing  of  woven  fabrics."  It  has  been 
clearly  proved  by  the  evidence  that  the  plaintiff's 
improvements  on  the  machinery  or  apparatus 
which  had  been  previously  in  use  were  substantial 
and  beneficial.  They  effected  a  complete  change 
in  the  trade  of  manufacturing  the  fabric  known 
-as  "flannelette,"  and  that  trade,  in  consequence 
of  the  plaintiff's  invention,  became  a  commercial 
success,  which  it  had  not  previously  been.  From 
the  judgments  of  the  leai-ned  vice-Chancellor 
and  Judges  of  the  Court  of  Appeal,  it  is  apparent 
that  the  argument  for  the  appellant  was  mainly 
rested  on  the  contention  that  the  plaintiff  s 
invention  had  been  anticipated  by  one  or  more  of 
the  earlier  letters  patent  produced  in  evidence. 
This  view  was  no  longer  maintained  in  the  argu- 
ment before  youi-  Lordships.  It  was  indeed  con- 
ceded that  the  plaintiff's  apparatus,  as  shown  in 
the  model  produced,  was  not  only  novel,  but  of 
such  merit  as  to  form  a  valid  invention,  and  the 
onl^  grounds  on  which  the  patent  was  said  to 
be  invalid  were  (1)  that  the  plaintiff  by  the  amend- 
ment of  his  specification  in  1891  had  enlarged  his 
■claim  beyond  that  originally  made ;  and  (2)  that,  in 
any  view,  his  claim  as  made  in  the  amended  speci- 
fication, extended  beyond  the  limits  of  the  inven- 


tion described  in  the  specification  itself,  and  was 
also  so  wide  as  to  embrace  apparatus  described  in 
previous  patents,  or  at  least  improperly  to  prevent 
the  apparatus  so  described  from  being  fitted  with 
such  additions  as  would  permit  of  their  being  used 
to  effect  the  same  results  aa  are  obtained  by  the 

flaintiff's  invention.     I  am  of  opinion,  with  your 
lOrdships,  that  neither  of  these  contentions  is 
well  founded.    The  amendment  made  consisted, 
in  the  first  place,  of  a  disclaimer  of  any  right  to 
the  exclusive  use  of  rollers  arranged  round  the 
cylinder,  and  to  this  disclaimer  no  objection  could 
lie  stated;  and,  in  the  next  place,  of  a  trans- 
position from  one  line  to  another  of  the  claim  of  the 
word  "  independent "  as  descriptive  of  the  motion 
or  actuating  motive  power.    This  last  alteration 
appears  to,have  beenintendedonlyto  statethe  claim 
more  clearly  than  had  been  done  in  the  original 
specification,  and  I  am  unable  to  see  that  it  altered 
or  enlarged  the  claim  in  any  way ;  but  the  argu- 
ment is  excluded  by  the  terms  of  sub-sect.  9  of 
sect.  18  of  the  Patents,  Designs,  and  Trade  Marks 
Act  of  1883,  which  provides  that  leave  to  amend, 
once  given  by  the  comptroller-general,  shall  be 
conclusive  as  to  the  right  of  the  party  to  make 
the  amendment  allowed,  except  in  case  of  fraud; 
and  that  the  amendment  shall,  in  all  courts  and 
for  all  purposes,  be  deemed  to  form  port  of  the 
specification.     I  agi-ee  with  your  Lordships  in 
holding  that  the  amended  specification  do^  not 
extend  the  claim  beyond  the  limits  of  the  inven- 
tion described  in  the  specification,  and  does  not 
prevent   the    use    of    any  apparatus   previously 
patented.    The  plaintiff's   impi-ovements  as  de- 
scribed constituted  a  new  combination  of  appa- 
ratus securing  a  motion  of  the  rollers  not  only 
independent  of  the  motion  of  the  central  cylinder, 
and  variable  as  might  be  desired,  but  "  known  "  in 
the  sense  of  being  certain  in  its  extent  and  ope- 
ration.    His  ckim  is  said  to  be  invalid,  because  it 
seeks  to  protect  not  only  the  apparatus  specially 
described  in  the  specification  and  relative  drawings, 
having  the  rollers  driven  by  means  of  counter- 
shafts,  but  further  and  alternatively  by  means  of 
"  any  other  suitable  driving  motion."     It  is  said 
the  patent  is  invalid  because  of  this  alternative  to 
the  use  of  countershafte  as  the  means  of  driving 
the  rollers.    I  agree  in  thinking  that  this  argument 
cannot  be  sustained.    The  essential  features  of  the 
plaintiff's  improvemente  consist  not  to  any  extent 
m  the  source  from  which  the  driving  power  used  to 
propel  the  rollers  is  obtained,  but  in  the  arrangement 
of  the  apparatus  so  as  to  utilise  that  power  when 
applied,  and  to  secure  not  merely  a  degree  or  rate 
of   motion  independent  of  that  of  the  cylinder, 
but  a  motion  which  can  be  readily  varied  with  a 
known  and  certain  result.    The  particular  source 
from  which  the  driving  power  is  obtained  is  not, 
however,  in  anv  way  indicated  as  an  essential 
feature  of  the  invention.    Whether  the  driving 
power  for  the  rollers  be  obtained  from  the  cylinder, 
or  the  source  which  drives  the  cylinder,  or  from 
some  other  source  seems  to  be  immaterial.     The 
invention  consists  in  that  part  of  the  apparatus  to 
which  the  power  is  applied,  whether  the  power  is 
taken  from  one  engine  or  another,  whether  from 
the  same  engine  which  drives  the  cylinder,  or  from 
some  other  source  independent  of  this.     In  this 
view  of  the  plaintiff's  invention,  the  claim  to  the 
improved   apparatus  does  not  include   any   par- 
ticular means  of  driving  the  rollers,  except  when 
employed  as  part  of  the  combination  specially 
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described ;  and  the  words  "  or  anv  other  suitable 
driving;  motion  "  really  include  only  driving  power 
"  suitable  "  to  produce  a  "  variable  and  known 
motion  "  by  adopting  the  essential  fea*^ure8  of  the 
apparatus  in  the  application  and  utilisation  of 
the  power  in  the  particular  mode  of  driving  the 
rollers  described  in  the  specification  and  T«Iative 
drawings.  On  these  grounds,  and  as  the  infringe- 
ment complained  of  has  not  been  denied,  I  am  of 
opinion  that  the  judgment  of  the  Court  of  Appeal 
should  be  affirmed. 

Lord  Davet. — My  Lords :  It  is  apparent  that 
this  case  has  been  argued  by  the  appellant  on 
grounds  different  from  those  on  which  the  defence 
waa  mainly  based  before  the  Vioe-Chancellor  and 
the  Court  of  Appeal.  The  only  point  which  waa 
substantially  relied  on  was  that  tbe  claim  as 
amended  was  too  wide,  and  would  embrace 
machines  in  use  before  the  patent,  and  also 
machines  not  within  the  description  in  the  speci- 
fication. I  propose  to  confine  my  observations  to 
this  poinf.  The  appellant  cannot,  of  course, 
complain  of  any  irregularity  in  the  amendment, 
and  no  such  irregularity,  ii  there  be  any,  will 
affect  the  validity  of  the  patent,  as,  by  sect.  18, 
sub-sect.  9,  of  the  Patent  Act  1883,  the  leave  to 
amend  is  conclusive  as  to  the  right  to  make  the 
amendment,  and  the  amendment  is  for  all  purposes 
to  be  deemed  to  be  part  of  the  specification.  We 
must  thei'efore  read  the  amended  specification 
precisely  as  if  it  were  the  original  one.  The 
appellant  based  his  contention  that  it  was  too 
wide  on  two  grotmds — (1)  that  it  was  not  confined 
to  machines  in  which  the  countershaft  ormachinery 
which  actuates  the  raising  rollera  receives  its 
motion  from  the  main  shaft  of  the  cylinder  itself ; 
(2)  that  the  words  at  the  end  of  the  claim,  "  or 
any  other  suitable  driving  motion,''  are  so  general 
that  they  would  cover  machines  in  which  the 
raising  rollers  of  the  drum  are  made  to  revolve 
on  their  own  axes  by  contact  with  a  fixed  cog- 
wheel or  a  fixed  strap.  On  the  first  ground,  I  will 
assume  that  the  construction  suggested  is  correct, 
and  that  machines  in  which  the  motive  power 
actuating  the  countershaft  and  the  rollers  is  de- 
rived from  an  outside  source  are  within  the  claim. 
But  I  do  not  think  that  this  would  invalidate  the 
patent,  as  it  is  obviously  a  detail  only  of  the  de- 
scription, not  affecting  the  substance  of  the  inven- 
tion. And  I  agree  with  your  Lordships  that  the 
amendment  has  not  in  any  way  enlarged  the  claim 
in  this  i'esx>ect.  The  second  ground  of  objection 
seems  to  me  to  ignore  and  leave  out  of  sight  the 
whole  point  of  the  invention.  The  patentee  aims 
at  giving  a  "  variable  but  known  "  motion  to  the 
rolfei's.  As  I  understand  the  e\'idence  and  the 
case  as  presented  to  us  by  the  appellant's  counsel, 
previous  inventors  had  suggested  means  of  giving 
a  "  known  "  motion  to  the  rollers,  whilst  others 
had  suggested  means  of  giving  a  more  or  less 
variable  motion.  But  the  known  motion  was  not 
variable,  and  the  variable  motion  was  not  known, 
i.e.,  you  could  not  at  pleasure  run  your  rollers  at 
any  i-equired  and  known  ratio  of  speed  to  the 
«peed  of  the  cylinder.  The  patentee  has  succeeded 
in  effecting  his  object  by  imparting  motion  to  the 
ring  or  strap  on  which  the  rollers  bear  or  are 
made  to  move,  and  he  tells  you  that  he  does  this 
"  by  means  of  a  countershaft "  in  connection  with 
a  stepped  or  cone  pulley  receiving  its  motiin  from 
the  main  shaft.  But  the  patentee  says,  in  effect, 
a  countershaft  is  only  mstchinery  and  a  means  to 


an  end,  and  any  other  driving  motion  may  be  used 
provided  it  is  "  suitable " — suitable  to  what  P 
Why,  to  effecting  the  object  for  which  he  employs 
the  countershaft  arrangement,  viz.,  transmitting 
motion  to  the  driving  oelt,  ring,  wheel,  or  other 
machinery  on  which  the  rollers  turn.  I  think  that 
the  real  meaning  of  the  words  on  which  so  much 
comment  has  beien  expended  is  to  give  notice  to 
the  world  that  the  patentee  does  not  intend  to 
confine  his  patent  to  the  particular  machinery  of 
a  countershaft  described.  It  is,  in  my  opinion, 
idle  to  suggest  that  the  claim  covers  machines  in 
which  the  machinery  is  not  suitable  to  effect  the 
object  which  the  patentee's  invention  effects. 

Judgment  appealed  from  affirmed,  aiid  appeal 
dismissed  with  costs. 

Solicitors  for  the  appellant,  Jaques  and  Co.,  for 
E.  Bobinson  Walker,  Manchester. 

Solicitors  for  the  respondent,  Pritchard,  Engle- 
field,  and  Co.,  for  Sampson  and  Price,  Manchester. 


^tt|reme  €mxi  oi  Ittbicatar^. 


COURT    OF    APPEAL. 

Dee.  13  and  16,  1895. 
(Before  Lindlbt,  Smith,  and  BiaBT,  L.JJ.) 

Deutsche  Bank  (London  Aobnct)  v.  Bbbibo 

AND  Co.  (o) 
appeal  from   the'  queen's   bench  division. 
Bill  of  exchange  —  Foreign   bill  —  Negotiation- 
Payment  umoer   a  mistake  of  fact  as   to  bUl 
having    been    met  —  Action   for    repayment- 
Estoppel. 
A.,  the  indorsee  of  a  biU  of  exchange,  resident 
abroad,  indorsed  it  to  the  defendants,  his  agent* 
in  London,  for  the  purpose  of  collection.     The 
defendants  indorsed  the  biU  to  the  plaintiffs,  and 
sent  it  to  them  for  the  same  purpose,  and  they 
forwarded  it  to  their  agents. 
The  plaintiffs,  under  a  misunderstanding,  informed 
the  defendants  that  the  bill  had  been  paid,  and 
sent  them  a  cheque  for  the  amount.     Thereupon 
the  defendants  intimated  the  sam«  to  A.,  and 
credited  him  toith  the  amount  of  the  bill. 
It  was  decided  by  Mathew,  J.,  on  the  authority  of 
Skyring  v.  Greenwood  and  Cox  (4  B.  &  C.  281), 
that,  as  the  plaintiffs  had  xorongfuUy  informed 
the  defendants  that  the  bill  had  been  paid,  they 
eoidd  not  recover  the  amount  of  the  bill  when 
the   defendants  had    nothing    to   do   with    the 
mistake  of  fact ;  and  also  that  the  plaintiffs  were 
estopped  by  the  representation  which  they  had 
made  to  the  defendants,  and  upon  which  the 
defendants  had  acted.     On  appeal : 
Held  {affirming  the  decision  of  Matheie,  J.),  that  the 

action  failed. 
This  action  was  brought  by  the  plaintiffs  against 
the  defendants  to  recover  10+/.  1».  lOd.,  the 
amount,  with  interest  and  costs,  of  a  foreign  bill 
of  exchange  dated  the  23rd  Dec.  1894,  which  had 
been  indorsed  to  J.  B.  Benatar,  carryii^  on 
business  in  Morocco,  who  indorsed  it  to_  the 
defendants,  his  agents  in  London,  for  collection. 


(•)  Beportad  by  W.  C.  niHK,  Rw].,  BiirrisMr-«t-L«w. 
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The  bill  l>ecaine  dne  at  the  end  of  Jan.  1895 
for  payment  in  Brassels. 

The  defendants  indorsed  it  to  the  plaintiffs,  and 
sent  it  on  to  them  for  collection,  asking  that  they 
should  be  specially  advised  of  its  payment,  and 
that  no  expenses  should  be  incurred  in  the  collec- 
tion of  it. 

The  plaintiffs  sent  it  to  their  agents  in  Belgium, 
asking  in  their  turn  for  a  special  advice  upon  its 
payment. 

The  Belgian  agents  sent  a  reply  to  the  plaintiffs 
snbstantifmy  to  the  effect  that  they  had  credited 
the  plaintiffs  with  the  amount  of  the  bill  as  on  the 
4th  Feb. 

On  that  date  the  defendants  called  on  the 
plaintiffs  in  London  and  asked  if  the  bill  had 
been  met.  The  plaintiffs,  without  making  any 
inquiry  of  their  agents,  informed  the  defendants 
that  it  had  been  paid,  and  the  same  day  sent  a 
cheque  to  them  for  the  amoimt  of  it,  less  com- 
mission. The  defendants  thereupon  intimated 
the  same  to  Benatar,  and  credited  him  with  the 
amount  of  the  bill. 

On  the  8th  Feb.  the  Belgian  agents  informed 
the  plaintiffs  that  the  bill  had  not  been  met,  and 
that  they  had  protested  it,  whereupon  the 
plaintiffs  called  upon  the  defendants  tbe  next  day 
and  informed  them  of  this. 

The  plaintiffs  alleged  that  the  bUl  was  duly 
presented  for  payment  but  was  dishonoured,  and 
that  the  same  was  thereupon  protested  for  non- 
payment, whereof  the  defendants  had  due  notice. 
In  the  altematiTe  the  plaintiffs  claimed  to  recover 
the  amount  of  the  bill  from  the  defendants  as 
money  paid  imder  a  mistake  of  fact. 

On  the  9th  Aug.  1895  the  action  came  on  for 
trial  before  Mathew,  J.,  who  gave  judgment  as 
follows ; — 

Mathew,  J. — ^This  case  was  tried  before  me 
upon  the  facts  as  appearing  from  the  correspon- 
dence which  was  put  in,  and  it  gives  rise  to  a  ques- 
tion of  some  importance.  The  facts  were  these : 
A  gentleman  of  the  name  of  Benatar,  carrying 
on  business  in  Morocco,  sold  to  a  firm  of  Pierard 
and  Co.,  of  Antwerp,  a  quantity  of  canary  seed, 
and  in  payment  he  received  from  Pierard  and  Co. 
a  bUl  of  a  somewhat  uniisual  kind.  It  was  a 
biU  drawn  by  Pierard  and  Co.  on  themselves,  and 
accepted  by  them,  and  indorsed  to  Benatar. 
Benatar  forwarded  this  instrument  to  the  defen- 
dants, hia  correspondents  in  London.  They 
indorsed  it  to  the  plaintiffs,  for  the  purpose  of 
collection  only.  The  defendants  apparently  had 
considerable  doubts  and  anxiety  about  the  bill, 
and  they  handed  it  to  the  plaintiffs  to  collect, 
with  the  direction  that  they  (the  defendants)  were 
to  be  informed  whether  the  bill  was  met  or  not, 
and  that  no  expense  should  be  incurred  in  case  it 
was  not  met.  That  was  a  sufficient  intimation, 
and  a  protest  would  not  be  necessary,  because 
notice  of  dishonour  would  be  of  no  importance. 
Clearly  as  between  Benatar  and  the  defendants 
there  was  no  discount  of  the  bill — no  transfer  of 
the  bill  for  any  consideration  other  than  for  the 
purpose  of  collection.  Therefore,  in  the  event  of 
its  dishonour  no  notice  would  be  necessary.  The 
plaintiffs  sent  the  bill  on  the  24th  Jan.  1895  to 
their  agents  at  Antwerp,  and  in  their  letter  they 
asked  their  agents  to  advise  specially  of  the 
payment  of  the  bill.  They  did  not  intimate,  and 
one  can  understand  why,  that  it  was  not  desired 


that  any  expense  should  be  incurred  of  a  protest. 
On  the  26tti  Jan.  the  Antwerp  agents  wrote  to 
the  plaintiffs,  and  the  form  of  the  letter  gave 
rise  to  the  mistake  which  subsequently  occurred. 
In  that  advice  the  plaintiffs  were  informed  that 
they  were  credited  with  the  amount  of  the  bill  as 
from  the  4th  Feb.,  the  intention  being  that  if  the 
bill  were  not  paid  on  the  4th  Feb.  they  should  be 
debited  with  the  amount.  But  this  intimation 
appears  to  have  been  misunderstood,  and  to  have 
been  treated  as  an  intimation  that  the  bill  was 
met.  On  the  4th  Feb.  it  was  then  recorded  by 
the  clerk  of  the  plaintiffs  that  the  bill  had  been 
collected.  On  that  day  the  defendants  called  to 
inquire  about  the  bill,  and  to  their  surprise,  I 
cannot  help  thinking,  were  informed  that  the  biL 
had  been  collected,  and  on  the  next  day  they 
received  the  amount  from  the  plaintiffs.  Upon 
their  being  informed  that  the  bill  had  been  met 
they  immediately  telegraphed  to  their  correspon- 
dent abroad,  Benatar,  and  informed  him  that  the 
bill  had  been  collected.  On  the  same  day  or 
the  next  they  wrote  informing  Benatar  that  the 
money  had  been  received  and  had  been  credited 
to  Benatar.  On  the  8th  Feb.,  without  any  further 
explanation  from  the  Antwerp  agents  to  the 
plaintiffs,  the  bill  wa«  returned  duly  protested 
and  not  paid,  and  on  the  next  day,  the  9th  Feb., 
the  clerk  of  the  plaintiffs  called  upon  the  defen- 
dants and  demanded  repajonent  of  the  amount 
that  had  been  handed  to  them,  on  the  ground 
that  it  had  been  paid  under  a  mistake.  On 
the  11th  Feb.  the  defendants  telegraphed  to 
Benatar  informing  him,  in  a  few  words,  of 
the  condition  of  things,  and  on  the  15th  Feb. 
Benatar  telegraphed  to  the  defendants,  the 
result  of  the  telegram  being  that  Benatar  refused 
to  return  the  money.  He  said  that  the  money 
had  been  collected,  and  he  would  not  repay  it. 
Those  are  the  circumstances  under  which  the 
action  came  before  me.  The  plaintiffs  persisted 
in  their  demand  on  the  defendants  for  the  repay- 
ment of  the  amount,  and  they  brought  their 
action.  They  brought  their  action  first  on  the 
bill  a^  a  dishonoured  bill,  of  which  they  were 
indorsees,  from  the  defendants,  and  in  the  alter- 
native for  money  had  and  received — money  paid 
under  a  mistake  of  fact.  I  have  to  decide  whether 
that  claim  can  be  maintained  or  not.  I  have 
come  to  the  conclusion  that  the  plaintiffs  cannot 
recover  from  the  defendants  the  amount  of  the 
bill.  Now  in  the  course  of  the  argument  the 
attention  of  counsel  was  called  by  me  to  the  well- 
known  case  of  Skyring  v.  Qreenwood  and  Coee 
(4  B.  &  C.  281)  as  an  authority  which  probably 
would  be  decisive  of  the  present  case.  It  was 
alleged  by  the  plaintiffs  here  that  the  money  had 
been  paid  under  a  mistake  of  fact  to  the  defen- 
dants, and  it  may  be  said  that,  if  there  was  a  mis- 
take, it  was  a  mistake  with  which  they  had 
nothing  to  do.  The  defendants  employed  the 
plaintiffs  to  collect  the  amount  of  the  bill,  and  to 
inform  them  accurately  as  to  whether  the  bill  had 
been  paid  or  not.  Unfortunately  the  plaintiffs, 
by  the  mistake  of  one  of  their  servants,  were 
guilty  of  a  breach  of  duty  towards  the  defen- 
dants. They  failed  to  inform  them  accurately. 
They  informed  them  of  that  which  was  not  the 
fact,  namely,  that  the  money  had  been  received, 
and  they  handed  them  the  money.  Upon  what 
ground  of  law  or  of  equity  can  they  say  that  they 
can  get  rid  of  the  consequences  of  their  breach 
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oflduty  because  they  had  made  a  mistake  ?  I  am 
not  aware  of  any  snch  principle.  The  case  to 
which  I  have  referred  is  a  clear  illuBtration,  as  it 
seems  to  me,  of  the  principle  applicable  to  this 
litigation.  In  Skynng  t.  Oreenwood  {ubi  sup.) 
Cox  and  Co.  the  ormj  agents  had  credited  one  of 
their  cnstomers  with  the  amount  of  extra  pay,  to 
which  amount  of  extra  pay  it  appears  he  was  not 
entitled,  and  Cox  and  Co.  were  informed  that  he 
was  not  entitled  to  it,  bnt  by  inadvertence  they 
failed  to  inform  him  on  the  subject,  and  failed  to 
cease  to  credit  him  as  they  mizht  have  done  with 
the  amounts  which  previously  it  appeared  he  had 
been  receiving.  For  four  or  five  years  they  had 
eone  on  crediting  him  with  the  amount,  and  from 
ume  to  time  he  nad  drawn  the  money  and  spent 
it.  At  the  time  of  the  customer's  death  there  was 
a  considerable  sum  standing  to  his  credit,  and  his 
administratrix  sought  to  recover  this  amount,  and 
she  was  met  by  an  attempt  on  the  part  of  Coz 
and  Co.  to  set  off  payments  that  had  been  pre- 
viously made,  or  with  which  he  was  credited,  as 
payments  made  under  a  mistake  of  fact.  It  will 
he  found  on  examining  the  case  that  the  judges 
decided  that  the  money  could  not  be  recovered, 
because  the  mistake  was  one  with  which  the 
customer  had  nothing  to  do,  and  a  mistake  that 
arose  from  a  breach  of  duty  on  the  part  of  Cox 
and  Co.  towards  him.  On  principle  that  case  would 
appear  to  be  distinctly  applicable  to  the  present 
case.  The  same  principle  may  be  detected  in  two 
other  cases,  namely.  Chambers  v.  Miller  (13  C.  B. 
N.  S.  125)  and  Pollard  v.  The  Batik  of  Enaland 
<25  L.  T.  Eep.  415 ;  L.  Eep.  6  Q.  B.  623).  Li  the 
one  case  a  bill,  and  in  the  other  case  a  cheque,  was 
paid  under  the  impression  that  the  customer  had 
got  assets  in  the  hands  of  the  banker  to  meet  the 
respective  documents.  It  turned  out  that  there 
were  no  effects,  and  that  the  bank  in  each  case 
need  not  have  paid,  and  perhaps  ought  not  to 
have  paid  the  bill  or  the  cheque.  Although  the 
attempt  was  made  to  correct  the  mistake  im- 
mediately, in  the  case  of  the  cheque  the  money 
had  been  handed  over,  and  a  person  to  whom  it 
was  handed  over  was  engaged  in  counting  the 
money.  It  was  held  that  it  could  not  be  recovered 
back,  because  it  had  been  paid  to  a  person,  under 
a  mistake  of  fact  no  doubt,  so  far  as  the  person 
paying  it  waa  concerned,  but  a  mistake  of  fact 
with  which  it  was  held  that  the  defendants  in  each 
case  had  nothing  to  do.  On  these  grounds  alone  I 
should  have  thought  that  the  defendants  here  were 
clearly  entitled  to  succeed.  But  there  is  another 
ground  on  which  I  cannot  conceive  how  it  is 
possible  for  the  plaintiffs  to  escape,  and  that  is 
the  groimd  of  estoppel.  Here  the  money  was 
paid,  and  on  the  faith  of  that  payment  the 
correspondent  abroad,  Benatar,  was  credited  in 
account.  It  seems  to  me  on  principle  the  same  as 
if  the  money  had  been  paid  to  him,  or  the  money 
paid  to  some  third  person  by  his  direction.  The 
plaintiffs,  if  they  recovered  from  the  defendants, 
would  leave  the  defendants  in  the  position  of 
having  to  get  that  money  back,  which  they  paid 
on  the  faith  of  the  plaintiffs'  statement  to  them. 
That  they  would  have  uncommonly  little  chance,  as 
a  matter  of  business,  of  ever  recovering  the  money 
from  Benatar,  their  correspondent  in  Morocco,  is 
abundantly  clear  from  the  excellent  argument  of 
that  gentleman,  in  the  two  letters  of  the  16th  Feb. 
and  22nd  Feb.  1895,  where  he  said  that,  when  be 
heai-d  that  he  was  credited  in  account  with  the 


amount,  he  paid  for  this  very  oanaiy  seed,  relying 
upon  the  fact  that  that  bill  had  been  met,  ana 
credit  had  been  given  him.  Of  course,  if  Benatar 
succeeded  in  showing  that — this  correspondence 
is  before  me  to  act  upon — ^the  defendante  would 
have  no  ground  whatever  for  recovering  from 
Benatar.  An  account  had  been  stated  Wiween 
them  and  him  upon  the  faith  of  this  representa- 
tion made  by  the  plaintiffs  to  the  defendante.  On 
this  ground  of  estoppel  also,  I  conceive  that  the 
defendants  are  entitled  to  my  judgment.  I 
therefore  give  judgment  for  them,  and  with  costs. 
From  that  decision  the  plaintiffs  now  appealed. 

JRobson,  Q.C.  and  F.  M.  Abrahams  for  the 
appellante. — This  appeal  involves  a  c^neation  of 
law  on  the  authorities,  and  also  a  question  of  fact. 
As  regards  the  authorities,  those  relied  on  by 
Mathew,  J.  were : 

Skyring  v.  Greenwood  and  Cox,  4  B.  A  C.  281 ; 
Chambera  v.  Miller,  13  C.  B.  N.  S.  125  j 
Pollard  V.  The  Bank  of  England,  25  L.  T.  Eep.  415  ; 
L.  Bep.  6  Q.  B.  623. 
All  those  cases  are,  we  submit,  quite  distinguish- 
able from  the  present.      [LiNDiiKT,  L.J. — Are 
there  any  cases  in  your  favour  before  you  pass  to 
the  qnestion  of  fact  ?1    We  cannot  find  any  case 
precisely  in  point.    Tnen,  as  regards  the  facte,  we 
submit  that  there  is  no  evidence  to  justify  the 
decision  of  the  learned  judge. 

Reginald  M.  Bray  and  Clarke  WUliams  for  the 
respondente. 

F.  M.  Abrahami  replied. 

The  CoTJBT  (Lindley,  Smith,  and  Eigby,  LJ.J.), 
without  considering  that  part  of  the  judgment  c^ 
Mathew,  J.  which  was  based  on  the  authorities, 
came  to  the  conclusion  that  the  view  taken  by  the 
learned  judge  as  regarded  the  facte  was  right ; 
and  that  therefore  the  appeal  ought  to  be  dis- 
missed,  with  coste.  ^^^^„j  dismissed. 

Solicitors  for  the  appellante,  Michael  Abrahamt, 
Sons,  and  Co. 

Solicitors  for  the  respondente,  J.  T.  Freeman 
and  Co. 


Nov.  21,  22,  25,  and  Dee.  18, 1895. 

(Before  Lord  Hebschell,  Shitb  and 

RlQBY,  L.JJ.) 

Dallmeyeb  r.  Dallmetek.  (a) 

APPEAL  FROM  THE  CHANCEBT  DITI8I0N. 

Will — Advancement  —  Interest — AeeumtUation  of 
income — Equal  division  of  residue  and  accumu- 
lations— Option  to  take  testator's  Inuiness  at  a 
valuation  —  Advancement  of  paH  of  share  of 
residue. 

By  his  voill  a  testator,  who  died  in  1883,  gave  his 
sons  in  succession,  according  to  seniority,  the 
option  of  taking  his  business  at  a  valuation, 
and  declared  that  the  soti  taking  it  should  be 
debited  viith  the  value  thereof  on  the  division  of 
the  testator's  residuary  real  and  personal  estate. 

The  testator  devised  and  bequeathed  aU  his  resi- 
duary personal  estate  to  trustees  upon  trust  to 
convert  the  same  and  pay  an  annuity  to  his  wife 
and  invest  and  aecum,ulate  the  surplus  income 
until  hie  youngest  child  should  attain  twenty-one, 
when  the  whole  fund  was  to  be  divided  between  his 
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children  equally  and  the  issue  of  deceased  ehiidren 
per  stirpeB.  The  testator  empowered  his  trus- 
tees to  maintain  and  educate  his  children,  and 
to  advance  part  of  their  shares  to  them,  such 
advances  to  he  taken  in  part  satisfaction  of  their 
shares  of  residue.  There  was  no  tenant  for  life 
under  the  wiU.  The  testator's  eldest  son  took 
the  Jmsiness,  which  was  valued  at  15,0002.,  and 
his  second  son  received  advances  to  the  amount  of 
82002.  His  youngest  child  attained  twenty-one 
in  1894. 

Held,  thai  the  testator's  eldest  son  teas  not  charge- 
able toith  interest  on  the  value  of  the  business. 

Held  also  (dissentiente  Bigby,  L.J.),  that  the  second 
son  was  not  chargeable  with  interest  on  the 
amount  advanced  to  him. 

Decision  of  Kekewich,  J.  affirmed. 

The  questions  to  be  decided  in  this  case  were, 
whether  a  son  of  a  testator  was  under  the  will 
liable  to  bring  into  hotchpot  interest  on  the  value 
of  the  testator's  business  from  the  date  when  he 
had  taken  it  at  a  valuation  under  the  provisions 
of  the  will ;  and  also  whether  another  son  of  the 
testator  was  liable  to  bring  into  hotohpot  interest 
on  sums  paid  to  him  under  a  power  of  advance- 
ment. 

The  testator,  J.  H.  Ballmeyer,  was  at  his  death 
carrying  on  the  business  of  an  optician  at  19, 
Bloomsburj-street,  London,  and  was  seised  of  a 
mansion  and  grounds  at  Hampstead,  and  pos- 
sessed of  personal  estate  of  considerable  value. 

By  his  will,  dated  the  18th  Feb.  1880,  divided 
into  numbered  clauses,  after  certain  specific 
bequests,  the  testator  by  clause  (3)  declared  that 
his  sons,  Thomas,  Sydney,  and  Owen  should  have 
the  option  in  succession  according  to  seniority, 
after  attaining  twenty-one,  of  succeeding  to  his 
business  of  optician,  and  that, 

Immediately  on  any  son  of  mine  electing  to  suooaed 
to  Buoh  bneinesB,  the  whole  of  the  said  bnsinesa  and  the 
capital  thereof  and  the  stock-in-trade,  machinery,  plant, 
ai^  effects  employed  therein,  and  the  benefit  of  all  con- 
tracts subsisting,  and  all  book-debta  dne  to  me  in  respect 
thereof  at  the  time  of  my  decease,  and  the  lease  of  the 
messuage,  offices,  and  boildings  situate  at  No.  19, 
Bloomsbury-street  aforesaid,  in  which  the  said  business 
is  carried  on,  and  the  office  and  other  furniture  and 
effects  used  for  the  purposes  thereof,  shall,  subject  to 
and  charged  with  the  contingent  payment  thereont  here- 
inafter mentioned,  belong  to  him,  and  he  shall  be  debited 
with  the  value  thereof,  estimated  in  such  manner  as 
my  trustees  shall  think  fit,  in  the  division  of  my  resi- 
duary estate,  and  in  case  such  value  shall  exceed  the 
total  amount  of  the  expectant  share  of  such  son  in  my 
residuary  estate  (estimated  in  manner  aforesaid)  at  the 
time  such  option  is  declared,  he  shall  refund  such  excess 
to  my  residuary  estate,  by  instalments  or  otherwise,  in 
such  manner  and  at  such  time  or  times  as  my  trustees 
shall  determine. 

By  clause  (5)  the  testator  bequeathed  certain 
pecuniary  legacies,  including  the  following : 

To  my  son  who  shall  elect  to  succeed  to  my  said  busi- 
ness, the  sum  of  5001.  to  be  paid  to  him  as  soon  as  may 
be  after  he  shall  have  declared  such  election,  and  com- 
menced to  carry  on  my  said  business, 
and 

Unto  and  equally  between  snoh  of  my  children 
(except  the  son  who  shall  elect  to  succeed  to  my  said 
business)  as  being  sons  attain  the  age  of  twen^-five 
years,  or  being  daughters  attain  the  age  of  twenty-one 
years  or  marry  under  that  age,  the  sum  of  40001. 

Then  followed  a  direction  (clause  6)  that  the 


legacy  of  4000?.  should  carry  interest  at  the  rate- 
of  5  per  cent,  per  annum  from  his  decease,  to  be- 
applied  by  his  trustees  at  their  discretion  in  or 
towards  their  respective  maintenance  and  educa- 
tion during  minority,  and  as  to  sons  in  or  towards- 
their .  maintenance,  education,  or  benefit  until 
they  should  attain  the  age  of  twenty-five.  And 
the  testator  authorised  his  trustees,  at  any  tdme- 
after  any  of  his  said  sons  should  have  attained 
the  age  of  twenty-one  years,  to  advance  ^tber- 
the  whole  or  any  part  of  his  then  expectant 
share  in  the  said  legacy  pf  40002.  in  or  towards 
establishing  him  in  business.  Clauser  (7)  con- 
tained a  devise  and  bequest  of  all  the  testator's, 
real  and  all  his  personal  estate  not  otherwise 
disposed  of  by  his  will  or  any  codicU  thereto 
to  Ms  wife  and  other  trustees,  upon  truste  for 
sale  and  conversion,  with  power  to  postpone, 
and  a  declaration  that  his  sons  Thomas, 
Sydney,  and  Owen  should  have  in  succession 
the  option  of  purchasing  his  mansion  and 
grounds,  called  Sunnyfield,  at  a  price  calculated  at 
three-fourths  of  the  amount  of  a  valuation  to  be 
made  as  therein  directed.  By  clause  (8)  the 
testator  directed  that  his  trustees  should,  oat  of 
the  moneys  to  arise  from  the  sale  and  conversion 
of  or  forming  part  of  his  residuary  estate,  pay  his 
funeral  and  testamentary  expenses  and  debte  and 
legacies  and  the  legacy  duty  therein  mentioned, 
and  should  invest  uie  residue  of  such  moneys  in 
the  investments  therein  mentioned,  and  should 
(clause  9),  out  of  the  income  of  the  said  trost 
premises,  pav  to  his  wife  whilst  his  widow  an 
annuity  oi  6002.,  reducible  to  1002.  on  her  manyin^ 
again. 

Clauses  11, 12,  and  13  were  as  follows  -. 

Clause  (11.)  Uy  trustees  may  at  their  discretion,  at 
any  time  or  times  before  the  period  of  diatribntion  here- 
inafter mentioned,  apply  out  of  the  surplus  income  of  the 
said  trust  premises  in  ^  towards  the  maintenance  or 
education  of  any  son  or  daughter  of  mine  snoh  yearly 
sums,  and  in  such  manner,  as  my  trustees  shall  think  fit, 
all  sums  80  advanced  for  the  maintenance  or  ednoatioii 
of  any  son  or  daughter  of  mine  who  shall  have  attained 
the  age  of  twenty-one  years,  to  be  taken  inpcut  satisfao- 
tion  of  the  share  to  which  he  or  she,  or  his  or  her  isane, 
may  respectively  become  entitled  of  the  said  trust 
premises. 

(12.)  My  trustees  shall  invest  in  their  names  the 
surplus  income  of  the  said  trust  premises,  after  satisfying 
the  said  annuities,  the  discretionary  power  next  herein- 
before contained,  and  all  expenses  incident  to  the  execu- 
tion of  the  trusts  of  this  my  will,  upon  such  seouritiee  as 
are  hereinbefore  specified,  with  the  like  power  of  trans- 
position, and  by  similar  investments  shall  accumulate  at 
compound  interest  the  resulting  income  for  the  term  of 
twenty-one  years  from  my  decease,  if  any  child  of  mine 
shall  so  long  live  and  be  under  the  age  of  twenty-one 
years.  And  shall,  on  the  determination  of  the  said 
term,  upon  the  attainment  of  the  age  of  twenty-one 
years  by  my  youngest  living  child,  which  determination 
is  hereinafter  referred  to  as  the  period  of  distribution, 
stand  possessed  of  the  said  trust  premises  with  the 
accumulations  thereof  (subject  to  such  of  the  trusts 
hereinbefore  contained  aa  shall  be  then  subsisting),  in 
trust  for  my  child  or  children  living  at  the  period  of 
distribution,  and  the  issue  then  living  of  any  child  or 
children  dying  before  such  period,  such  objects  to  take 
as  tenants  in  common  according  to  the  stocks,  and  not 
to  the  number  of  individuals  composing  the  olasa,  the 
shares  of  children  to  be  paid  immediately,  and  the  shaiea 
of  other  issue  being  males  at  the  age  of  twenty-one 
years,  or  being  females  at  that  age  or  marriage. 

(13.)  My  trustees  at  any  time   or  times   before  th& 
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period  of  distribution  may  apply  oat  of  the  capital  of  the 
■aid  tnut  pTemises  asy  sum  or  mum  of  money  not 
exceeding  in  the  whole  one-half  of  the  capital  share  in 
or  towards  the  establishment  of  each  or  any  son  of 
mine  in  any  profession  or  bnsiness  to  be  approved  of  by 
my  tmstees,  or  his  advanoement  in  the  world  in  any 
otiier  manner  which  may  appear  to  them  expedient,  the 
snms  so  advanced  to  be  taken  in  part  satisfaction  of  the 
shares  to  which  my  said  sons  or  their  issne  may  resx>eo- 
tiyely  become  entitled  of  the  said  tmst  premises. 

The  testator  died  on  the  30th  Dec.  1883,  and 
his  will  was  duly  proved.  He  left  five  children 
— namely,  the  sons,  Thomas,  Sydney,  and  Owen, 
mentioned  in  his  will,  and  two  daughters.  Thomas, 
the  eldest  son,  was  bom  in  1859,  and  therefore 
attained  the  age  of  twenty-one  in  his  father's  life- 
time. The  youngest  child,  a  daughter,  attained 
the  age  o£  twenty-one  in  1894,  and  thereupon  the 
term  of  twenty -one  years  dnring  which  accumula- 
tions were  directed  to  be  made  came  to  an  end, 
and  the  residuary  trust  premises,  comprising  a 
considerable  sum  arising  from  accumulations, 
became  distributable.  In  1884  Thomas,  the 
eldest  son,  under  the  provisions  of  clause  (3) 
elected  to  succeed  to  the  testator's  business,  and 
the  value  of  the  business  and  assets  was  ascer- 
tained by  the  trustees  at  a  sum  of  over  15,000Z., 
which  did  not  exceed  the  total  amount  of  the 
expectant  share  of  Thomas  in  the  residuary 
estate  at  the  time  when  the  option  to  succeed 
was  declared.  Sydney,  the  second  son,  had 
received,  in  three  separate  snms,  82002.,  under  the 
power  of  advancement  contained  in  clause  (13),  and 
some  of  the  younger  children  had  received,  after 
attaining  twenty-one,  certain  sums  under  the 
power  of  advancement  contained  in  clause  (11). 

An  originating  summons  was  taken  out  by  the 
tmstees  asking  {inter  alia)  for  the  determination 
of  the  questions  whether  Thomas  should  be 
charged,  on  the  division  of  the  testator's  residuary 
real  and  personal  estate  and  accumulations,  with 
interest  on  the  value  of  the  business  ;  and  also 
whethar  Sydney  should  be  charged  with  interest 
on  the  advances  he  had  received. 

Kekewich,  J.  held  that  no  interest  was  charge- 
able in  either  case,  and  from  this  decision  the 
three  other  children  of  the  testator  appealed. 

Beruhaw,  Q.C.  and  Sargant  for  the  appellants. 
— Thomas,  having  exercised  the  option  given  him 
by  the  clause  (3)  of  the  will  of  taking  the  business 
in  1884,  must  pay  interest  on  the  amount  at 
which  it  was  valued  from  that  date  until  the 
period  of  distribution  in  1894.  It  must  be  treated 
as  an  advance  to  him  of  that  amount.  Though 
nothing  is  said  in  the  will  about  the  payment  of 
interest,  advanced  children  must  pay  interest  on 
the  amount  advanced  to  them  : 

Be  Beei ;  Beet  v.  George,  44  L.  T.  Bep.  241 ;  17  Ch. 

Div.  701,  703  i 
EiUon  V.  Biltan,  L.  Bep.  14  Eq.  468 ; 
Acleroydi  v.  AeWoyd,  L.  Eep.  18  Eq.  313 ; 
Andretoea  v.  George,  3  Sim.  393. 

The  testator  has  directed  the  accumulation  of  the 
mrplus  income  of  his  residuary  estate  until  the 
period  of  distribution,  and  then  the  whole 
amount  is  to  be  divided  among  the  children.  The 
income  will  be  lessened  by  the  interest  on  the 
amount  advanced,  and  therefore  in  due  course  of 
administration  interest  must  be  chai'ged  on  these 
snms,  otherwise  the  shares  in  the  residuary  estate 
of  the  children  not  advanced  will  be  lessened  by 
VoL  LXXni.,  1891.* 


their  share  of  the  income  which  would  have 
accrued  on  the  amount  advanced. 

BramweU  Davis,  Q.C.  and  P.  F.  Wheeler  for 
Thomas. — On  the  true  construction  of  clause  (3) 
no  interest  is  to  be  paid  by  Thomas  on  the  value 
of  the  business.  He  is  to  be  "  debited  with  the 
value  thereof,"  and  no  mention  is  made  of  inte- 
rest. There  is  no  ambiguity  in  the  clause,  and 
therefore  the  court  will  not  consider  other  cases : 
Be  Tredwell;  Jeffray  v.  Tredtoell,  65  L.  T.Eep.  399, 
403  !  (1891)  2  Ch.  640,  653. 

The  rule  which  it  is  contended  is  established  by 
the  cases  cited,  that  interest  is  payable  on  advances, 
is  a  rule  of  administration  where  the  testator  ha^ 
made  an  advance. 

Warrington,  Q.O.  and  B.  Emrsbrugh  for  Sydney. 
— No  interest  is  payable  on  the  sums  paid  to 
Sydney.  They  were  advanced  under  the  power 
given  to  the  trustees  by  clause  (13),  which  provides 
that  anj'  sums  so  advanced  "  are  to  be  ^ken  in 
part  satisfaction  of  "  the  share.  That  is  different 
to  clause  (3),  which  says  that  the  son  shall  "  be 
debited  "  with  the  amount  at  which  the  business 
is  valued.  The  case  against  Sydney  is  put  on  the 
assumption  that  the  whole  estate,  including 
accnmulated  income,  is  to  be  divided  when  the 
youngest  child  attains  twenty-one.  But  taking 
the  whole  will  together,  the  true  construction  is 
that  the  testator  has  not  directed  the  accumula- 
tion of  the  whole  estate,  but  only  an  accumula- 
tion of  what  remains  when  the  trustees  have 
exercised  all  their  powers  under  the  will.  It  is 
said  that,  if  no  interest  is  paid  on  the  sums' 
advanced,  the  imadvanced  children  will  suffer; 
but  it  is  not  unreasonable  to  suppose  that  the 
testator  intended  that.  The  testator  does  not 
say  in  clause  (13)  that  the  sums  advanced  are  to  be 
brought  into  account  or  into  hotchpot,  but  that 
they  are  "  to  be  taken  in  part  satisfaction  "  of 
that  child's  share  of  his  estate.  There  is  no 
general  rule  of  administration  that  interest  on 
advances  shall  be  paid.  The  cases  were  all  con- 
sidered by  Jessel,  M.B.  in  Be  Bees ;  Bees  v. 
George  {ubi  srtp.),  and  in  all  of  them  the  court  was 
dealing  not  with  a  case  like  this,  but  with  cases 
where  the  children  were  to  tsike  the  estate 
equally  and  the  period  of  distribution  was  the 
death  of  the  testator,  though  there  was  a  tenant 
for  life.  Hilton  v.  Hilton  (ubi  sup.)  depended  to 
a  great  extent  on  the  wording  of  that  will.  In 
Poole  V.  Poole  (25  L.  T.  Rep.  771 ;  L.  Eep.  7  Ch. 
App.  17)  it  was  held  that  interest  was  not  payable. 
I  admit  that  interest  on  any  sums  advanced  must 
be  paid  from  the  period  of  distribution. 

Bowden  for  the  trustees. 

Benshaw  in  reply.  fjur.  adv.  vult 

Dec.  18. — Lord  Hebschell. — In  this  case  two 
questions  arise  upon  the  construction  of  the  will 
of  Mr.  Dallmeyer.  The  first  turns  upon  a  bequest 
by  which  his  sons  in  order  of  seniority  after 
attaining  twenty-one  were  to  have  the  option  of 
succeeding  to  his  business  of  an  optician,  such 
option  to  be  intimated  by  notice  in  writing  to  his 
trustees  and  executors.  The  testator  declared 
that,  immediately  on  any  son  electing  to  succeed 
to  the  business,  the  whole  of  the  business  and 
the  capital  thereof,  and  the  stock-in-trade,  &c., 
employed  therein,  should,  subject  to  and  charged 
witn  the  contingent  payment  thereout  therein- 
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after  mentioned,  "  belong  to  him,  and  he  shall  be 
debited  with  the  value  tiiereof  estimated  in  such 
manner  as  "  the  trustees  should  think  fit,  in  the 
division  of  his  residuary  estate,  and  in  case  such 
value  should  exceed  the  total  amount  of  the 
expectant  share  of  such  son  in  his  residuary 
estate  (estimated  in  manner  aforesaid)  at  the 
time  the  option  was  declared,  he  was  to  refund 
such  excess  to  the  testator's  residuary  estate  by 
instalments  or  otherwise  in  such  manner  and  at 
such  times  as  the  trustees  should  determine. 
The  testator  directed  his  trustees  to  invest  the 
surplus  income  of  his  residuary  estate,  and  to 
accumulate  the  same  at  compound  interest  for 
the  term  of  twenty-one  years  from  his  decease, 
if  any  child  of  his  should  so  long  live  and  be 
under  the  age  of  twenty-one  years,  and  upon  the 
determination  of  the  said  term,  which  he  there- 
after referred  to  as  the  period  of  distribution, 
"  stand  possessed  of  the  said  trust  premises  with 
the  accumulations  thereof  (subject  to  such  of  the 
truste  thereinbefore  contained  as  shall  be  then 
subsisting)  in  trust  for  his  child  or  children  living 
at  the  period  of  distribution,  and  the  issue  then 
living  of  any  child  or  children  dying  before  such 
period.  One  of  the  testator's  sons  exercised  the 
option  of  succeeding  to  the  business.  The  value 
of  the  business  at  the  time  he  declared  his  option 
did  not  exceed  the  total  amount  of  his  expectant 
share  in  the  residue,  so  that  no  payment  was  to 
be  made  by  him.  The  time  of  distribution 
having  now  arrived,  he  has  of  course  to  be 
debited  with  the  value  of  the  business  in  the 
division  of  the  testator's  residuary  estate.  It  is 
contended  that  he  should  also  be  debited  with 
interest  upon  the  sum  representing  that  value 
from  the  time  when  he  succeeded  to  the  business. 
I  can  find  nothing  in  the  will  to  justify  such  a 
conclusion.  The  testator  has  expressly  defined 
what  the  position  of  a  son  taking  the  business  is 
to  be.  The  value  of  the  business  is  to  be  ascer- 
tained at  the  time  he  exercises  his  option ;  the 
amount  of  his  expectant  share  in  the  residuaiy 
estate  is  to  be  also  then  determined.  If  the 
value  of  the  business  exceeds  the  amount  of  such 
expectajit  share  he  is  to  refund  the  excess  to  the 
trustees  at  such  times  and  by  such  instalmente  as 
the  trustees  may  determine.  The  business  is  to 
belong  to  him  on  these  terms,  and  I  can  see  no 
warrant  for  adding  the  further  term  now  con- 
tended for.  The  otiier  question  which  arises  has 
reference  to  a  claim  to  debit  interest  upon 
advances  made  to  another  of  the  testator's  sons. 
The  clause  of  bis  will  immediately  following  that 
which  directed  the  accumulation  of  the  income  or 
the  residuary  estete,  and  fixed  the  period  of  dis- 
tribution thereof  (No.  13)  contained  a  clause 
empowering  the  trustees  at  any  time  or  times 
before  the  period  of  distribution  to  apply  out  of 
the  capital  of  the  said  trust  premises  any  sums, 
not  exceeding  in  the  whole  one  haM  of  the  capital 
share,  in  or  towards  the  establishment  of  any  of 
his  sons  in  any  profession  or  business  or  his 
advancement  in  the  world  in  any  other  manner 
appearing  to  the  trustees  expedient,  "  the  sums  so 
advanced  to  be  taken  in  psu^  satisfaction  of  the 
shares  to  which  my  said  sons  or  their  issue  may 
respectively  become  entitled  of  the  said  trust 
premises."  Advances  were  made  to  one  of  the 
.sons  from  time  to  time  amounting  in  the  whole 
to  82002.  It  is  not  disputed  that  he  must  be 
46b)tsd  with  these  in  part  satisfaction  of   the 


share  to  which  he  is  entitled,  but  it  is  contended 
that  in  addition  to  this  he  ought  to  be  debited 
with  interest  on  those  advances  from  the  time 
they  were  respectively  made.    The  contention  is 
based  on  the  fact  that  the  testator  directed  the 
accumulation  of  the  surplus  income  of  the  whole 
of   the  trust  premises,  that  the  advances  made 
diminished  pro   tanto  the  amount  of  the  tmst 
premises  bearing  interest,  and  consequently  the 
accumulations,  and  that  if  the  son  who  received 
advances  is  allowed  io  have  an  equal  share  of  the 
accumulations  he  will  obtain  an  advantage  over 
his  brothers  and  sisters,  while  the  scheme  of  the 
testator  was  that  there  should  be  equality.    If  the 
contention  be  tenable  I  think  it  follows  th&t  the 
son  receiving  advances  must  be  debited  with  com- 
pound interest  on  the  sums  advanced,  and  not 
simple  interest  merely.    If  this  be  not  done  the 
equal  treatment  which  is  alleged  as  the  justifica- 
tion of  debiting  interest   will   not   be   secured. 
I  think  the  matter  in  controversy  must  be  deter- 
mined by  a  study  of  the  language  used  by  the 
testator.    No  case  was  cited  in  which  any  such 
rule  was  laid  down  governing  the  present  case. 
In  the  case  of  Be  Beea  ;  Rees  v.  George  (ubi  sup.), 
the  authorities,  with  reference  to  debiting  interest 
on  sums  advanced    were  reviewed  by.  the  late 
Master  of  the  Rolls.    The  attempt  there  made 
was  to  debit  a  child  with  interest  in  respect  of 
sums  advanced  during  the  father's  lifetime,  and 
which  were  to  be  brought  into  hotehpot  upon  the 
distribution  of  the  estate.    The  Master  of  the 
BoUs  decided  that  interest  ought  to  be  debited 
from  the  period  of  distribution  only.    I  can  find 
nothing  in  that  decision,  or  in  the  lang^uage  of 
the  Master  of  the  Bolls,  when  read  as  it  must  be 
in  connection!  with  the  point  he  was  then  con- 
siderinsf,  which  supports  the  appellante'  conten- 
tion.   I  feel  free,  therefore,  to  allow  myself  to  be 
guided  by  what  appears  to  me  to  be  the  intention 
of  the  testator  as  indicated  by  the  langua^  he 
has  used,  untrammelled  by  any  technical  rule* 
The  first  observation  I  have  to  make  on  the  words 
of  the  wiU  is,  that  it  prescribes  only  that  the 
sums  advanced  are  to  betaken  as  pai-t  satisfaction 
of   the   shares   to  which  his   sons  may  become 
entitied  in  the  trust  premises.    It  does  not  pro- 
vide   that    the    sums    advanced  with   "  interest 
thereon  "  shall  be  thus  taken  in  part  satisfaction. 
I  turn  then  to  the  clause  which  ascertains  the 
share  to  which  the  childi-en  are  entitied.    It  no 
doubt    directe    the    investment   of  the   surplus 
income  of  the  whole  residuary  estate  and  ite 
accumulations   at    compound   interest,   but  this 
must  be  read  subject  to  the  clause  immediately 
following  which  sanctions  the  diminution  of  the 
trust  premises  to  the  extent  of  the  sums  advanced 
under  its  authority.    They  then  cease  to  bear  any 
income  which  the  trustees  can  invest.    The  surplus 
income  which  is  to  be  invested  and  accumulated 
must,  in  my  opinion,  refer  to  the  income  of  the 
trust  premises  which  the  trustees  receive.    When 
the  period  of  distribution  arrives  the  trustees  are 
to  stand  possessed  of  "  the  said  trust  premises 
with  the  accumulations  thereof  "  in  trust  for  the 
children.    This,  I  think,  must  mean  the  accumu- 
lations actually  in  the  hands  of  the  trustees  as  the 
result  of  their  investment   and  accumulation  of 
the  surplus  income.    I  cannot  see  any  warrant 
for  treating  the   sums  advanced  to  a  son  as  if 
they  had  continued  part  of  the  trust  premises 
vested  in  tiie  trustees,  the  income  of  which  was 
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to  be  accumulated  and  bo  added  to  the  actual 
aocnmulaiioiis,  as  a  condition  of  allowing  the 
son  who  has  received  the  advances  to  share 
equally  in  the  accumulations  with  the  other 
children.  Of  course  the  same  result  in  a 
matter  of  figures  might  be  arrived  at  in 
other  ways  than  by  debiting  compound  in- 
terest on  the  advances.  It  was  suggested 
during  the  argument  that  the  accnmukitions 
ought  to  be  regarded  as  accretions  to  the  expec- 
tant shares  ol  the  several  children,  and  that  ae 
from  time  to  time  advances  were  received  by  one 
of  them  his  interest  in  the  accumulations  ought 
to  be  treated  as  pro  tanto  diminished.  But  this 
is  not,  in  my  opinion,  the  scheme  of  the  will. 
The  persons  who  are  to  share  in  the  division  of 
the  ixnst  premises  and  the  accumulations  thereof 
are  to  be  ascertained  only  at  the  period  of  dis- 
tribution. I  quite  admit  that  the  conclusion  at 
which  I  have  an-ived  does  involve  some  inequality 
of  treatment.  The  son  who  has  obtained  advances 
will  be  placed  in  a  position  of  advantage  as  com- 
pared with  the  other  children,  but  I  am  not  satis- 
fied that  the  testator  did  not  so  intend.  When  a 
father  makes  advances  to  some  of  his  children 
daring  his  lifetime  it  is  conceded  that,  though 
the  sums  advanced  are  to  be  taken  into  account 
when  he  has  directed  division  amongst  his  children 
of  his  residuary  estate,  no  interest  is  to  be  debited 
in  respect  of  the  advances.  Yet  in  this  case  the 
result  is,  that  there  is  not  complete  eqaality  of 
treatment.  The  child  -who  has  obtained  the 
advances  may  have  had  the  use  of  the  money  many 
years  before  the  other  children  receive  anything, 
and  it  may  not  unreasonably  be  presumed  that  if 
the  father  had  retained  the  money  and  received 
the  income  thereof  the  estate  left  by  him  for  dis- 
tribution would  have  been  greater.  In  the  present 
case,  having  p38tponed  the  division  of  his  estate 
for  a  lengthened  period,  it  seems  to  me  that  he 
may  have  intended  to  put  his  trustees  in  loco 
parentis  so  far  as  advances  to  his  children  were 
concerned,  and  that  these  advances  should  be 
treated  in  the  same  manner  as  if  made  bv  himself. 
I  do  not  dwell  upon  this,  or  assert  that  it  was  his 
intention ;  I  only  give  it  as  a  reason  why  I  am  not 
prepared  to  depart  from  that  which  I  understand 
to  De  the  meaning  of  the  provision .  which  the 
testator  has  insei-ted  in  his  will.  Moreover  I 
think  that  it  would  not  in  all  cases  necessarily 
secure  fair  treatment  if  effect  were  given  to  the 
contention  of  the  appellants.  It  may  be  that  no 
injustice  would  be  done  where,  as  in  the  present 
case,  an  adult  child  receives  advances  ;  out  the 
clause  which  authorises  these  advances  is  not 
limited  to  such  a  case.  It  would  apply  equally 
where  the  trustees  paid  a  sum  of  money  for  the 
purpose  of  apprenticing  an  infant  or  establish- 
ing him  in  some  profession  or  business,  and 
I  can  well  conceive  hardship  arising  in  such 
a  case  if  interest  could  be  debited  in  respect 
of  such  advance  in  the  manner  .proposed. 
For  these  reasons  I  think  that  the  judgment 
should  be  affirmed,  and  the  appeal  dismissed  with 
costs. 

Skith,  L.J. — Two  questions  arise  in  this  case. 
The  one  is,  whether  the  testator's  eldest  son, 
Thomas,  upon  the  division  of  his  father's  re- 
siduary estate  (which  in  the  events  which  hare 
happened  became  divisible  upon  the  23rd  April 
1894)  amongst  his  children,  is  to  be  debited  with 
interest  upon  the  value  of  his  father's  business 


from  the  time  when  he  succeeded  to  it  under  the 
provisions  of  his  father's  will  in  1884  down  to  the 
period  of  distribution  in  1894.  The  other  is, 
whether  the  testator's  second  son,  Sydney,  is  in 
like  maimer  to  be  debited  with  interest  down  to 
the  same  period  upon  sums  amounting  to  82002., 
advanced  to  him  for  his  advancement  in  life 
by  the  trustees  of  his  father's  will  pursuant  to  its 
provisions.  As  regards  the  eldest  son,  Thomas, 
the  testator  by  his  will  declared  that  upon  his 
electing  to  succeed  to  his  business  the  same 
should  belong  to  him,  and  that  he  should  be 
debited  with  its  value  at  the  time  he  elected  to 
succeed  to  it,  when  the  time  came  for  the  division 
of  the  testator's  residuary  estate,  which  was  to  b« 
when  his  youngest  child  came  of  age;  and  the 
will  declared  that  in  case  such  value  should 
exceed  the  total  amount  of  the  expectant  share 
of  Thomas  in  the  residuary  estate  he  should 
refund  the  excess  to  that  estate  by  instalments 
or  otherwise  as  the  trustees  should  determine. 
As  regards  Sydney,  the  second  son,  the  testator, 
after  making  certain  devises  and  bequests,  gave 
his  trustees  absolute  discretion  at  any  time  bdore 
the  period  of  distribution  (which  as  before  stated 
was  to  be  when  the  youngest  child  came  of 
age)  to  apply  the  surplus  income  of  the  trust 
premises  towards  the  maintenance  and  education 
of  his  ciiildren,  and  declared  that  any  sums  so 
advanced  to  a  child  after  he  attained  twenty-one 
were  to  be  taken  in  part  satisfaction  of  the  share 
such  child  should  become  entitled  to  in  the  trust 
property.  He  also  gave  his  trustees  power  during 
that  peiiod  to  apply  out  of  the  capital  of  the 
trust  premises  any  sum  not  exceeding  one  half  of 
any  son's  capital  share,  in  and  towards  estab- 
lishing that  son  in  any  profession  and  business 
to  be  approved  by  his  trustees,  and  the  sums  so 
advanced  were  to  be  taken  in  part  satisfaction  of 
the  share  to  which  that  son  would  become  entitled 
upon  the  division  of  the  residuary  estate.  The 
will  also  directed  that  any  surplus  income 
there  might  be,  after  satisfying  the  annuities 
given  by  the  will,  and  making  the  discretionair 
advances  to  the  sons  and  the  expenses  inci- 
dental to  the  trust,  should  be  accumulated  at 
compound  interest  by  the  trustees,  who,  at  the 
period  of  distribution,  were  to  stand  possessed  of 
the  trust  premises  with  the  accumulation  thereof 
in  trust  for  the  testator's  children  then  living  as 
tenante  in  common.  The  above  is  what  the  will 
directe  as  far  as  is  material  to  the  points  in  hand. 
Now,  taking  the  will,  it  seems  to  me  clear  that  the 
testator  has  not  directed  that  Thomas  was  to  be 
debited  with  interest  upon  the  value  of  the  business 
to  which  he  had  succeeded  when  the  time  came 
for  the  division  of  the  residuary  estate.  The 
words  are  "he  shall  be  debited  with  the  value 
thereof,"  and  in  case  such  value  shall  exceed,  as  I 
read  it,  what  is  coming  to  him  when  the  residuaiy 
estate  is  divided,  then  he  is  to  refund  such  excess 
in  such  way  as  tie  trustees  may  direct.  There  is 
not  a  word  about  his  being  debited  with  interest 
when  the  division  tekes  place  over  and  above  the 
value  of  the  business.  The  appellanto  would  read 
this  clause  as  if  it  ran  "  he  shall  be  debited  with 
the  value  thereof  with  interest  thereon,"  which  is 
clearly  not  what  the  will  says,  nor,  as  far  as  I  can 
see,  what  the  testator  intended.  Now,  as  regards 
the  moneys  advanced  to  Sydney  for  his  advance- 
ment in  life,  the  will  directe  that  the  sums  so 
advanced  are  to  be  taken  ia  part  satisfaction  of 
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the  share  he  is  entitled  to  upon  the  distribution 
of  the  testator's  residuary  estate.  Here,  again, 
there  is  no  direction  that  the  moneys  which  the 
trustees  may  advance  to  Sydney  for  his  advance- 
ment in  life  are  to  be  charged  with  interest  upon 
the  division  of  the  residuary  estate.  As  regards 
these  advances  the  trustees  are  placed  by  the 
testator  in  the  same  position  as  ne  would  have 
been  in  had  he  not  died.  They  are  to  do  what 
presumably  the  father  might  have  done  had  he 
been  alive.  It  is  not,  in  my  experience,  the  usual 
thing  for  a  father  when  he  makes  provision  for 
his  son  in  life  to  charge  him  with  mterest  upon 
money  he  then  advances  to  him,  and  unless  it  be 
stipulated  for  I  certainly  should  draw  the  infer- 
ence that  the  advances  were  made  free  of  interest, 
not  that  they  were  to  be  interest-bearing  loans. 
By  the  will  the  testator  luis  not  directed  that 
either  Thomas  or  Sydney  is  to  be  debited  with 
interest  upon  what  they  may  receive  out  of  the 
testator's  estate  prior  to  tne  division  of  his 
residuary  estate  when  that  might  take  place. 
But  it  was  argued  for  the  appellants  that,  as 
regards  the  advancements  made  to  Sydney,  unless 
the  will  directed  the  contrary,  the  rule  of  the 
court  of  equity  was  that,  in  dividing  the  residuary 
estate  of  a  testator  which  was  to  be  equally 
divided  amongst  his  children,  money  advanced 
by  way  of  advancement  of  a  child  in  life 
was  always  debited  with  interest  from  the  time 
of  its  having  been  so  advanced  down  to  the 
period  of  distribution  of  the  residuary  estate. 
The  reason  assigned  for  this  rale  was,  that  other- 
wise those  of  the  children  who  had  not  had 
advances  made  to  them  for  their  advancement  in 
Hfe  were  not  on  an  equality  when  the  time  came 
for  the  distribution  of  the  estate  with  those  who 
had  had  such  advances ;  inasmuch  as  those  to 
whom  advances  had  been  made  had  had  the  use 
of  the  money  advanced,  and  had  deprived  the 
estate  of  its  use,  and  if  it  had  not  been  advanced 
the  interest  accruing  thereon  would  have  gone  to 
swell  those  accumulations  in  which  all,  when  the 
division  came,  were  to  participate  equally.  But 
this,  with  submission,  begs  the  question  as  to 
what  the  childrep  at  the  time  of  distribution  were 
to  participate  in  equally.  In  my  judgment,  by 
this  will  it  is  directed  that  the  children  are  to 
participate  equally  in  the  capital  of  the  testator's 
estate,  together  with  the  accumulations  which 
may  happen  to  have  been  made  after  making  the 
advances  and  other  disbursemente  as  dii-ected  br 
the  will,  subject  to  this,  that  in  making  the  divi- 
sion Thomas  and  Sydney  are  to  bring  into  account 
what  they  have  in  fact  had  out  of  the  testetor's 
estate,  the  one  the  value  of  the  business,  the  other 
the  moneys  advanced.  It  is  in  whatever  the 
trustees  might  have  in  hand  when  the  period  of 
distribution  arises  that  the  children  then  living 
ai-e  to  participate  as  tenants  in  common,  not 
in  what  the  ti-ustees  might  have  had  if  no  ad- 
vancement to  the  sons  had  been  made.  U  the 
mle  exists,  and  the  reason  assigned  for  it  is  well 
founded,  surely  the  money  advanced  to  Sydney 
for  his  advancement  in  life  must  be  debited  with 
compound  interest,  and  not  merely  with  simple 
interest,  for  the  hypothesis  is,  that  the  child  ad- 
vanced must  make  good  to  the  estate  that  which 
he  has  had  to  the  impoverishment  of  the  estate, 
which  cannot  be  brought  about  unless  compound 
interest  upon  the  advances  is  calculated.  Autho- 
rities   were  then   resorted  to   to    support    the 


existence  of  the  role,  and  Be  Bees;  Bees  «• 
George  [ubi  gup.),  in  which  the  cases  on  the 
subject  are  collected  in  the  judgment  of  Sir 
George  Jessel,  was  referred  to.  Neither  the  case 
itself  nor  the  cases  therein  cited  are  authorities 
for  the  proposition  now  contended  for,  viz.,  that 
interest  is  to  be  debited  from  the  date  of  the 
advances  made  till  the  period  of  division  of  the 
residuary  estate.  In  my  judgment,  whether  you 
look  to  the  suggested  reason  for  the  rule  or  to  the 
cases  cited,  the  appellante  fail  to  establish  the 
existence  of  the  riue,  and  my  brother  Kekewich 
was  quite  right  both  on  the  construction  of  the 
will  and  upon  the  non-existence  of  the  rule  con- 
tended for,  and  this  appeal  must  be  dismissed 
with  oosto. 

BiOBT,  L.J.,  after  stating  the  facts  set  out 
above,  continued : — I  regret  that  as  to  one  part  of 
the  judgments  delivered,  that  is  to  say,  as  to  the 
advances  out  of  residue,  I  am  unable  to  concur. 
The  questions  raised  in  the  appeal  are,  whether 
Thomas,  Sydney,  and  the  yotmger  children  respec- 
tively are  to  bring  into  notehpot  any  and  what 
interest  on  the  "ralue  of  the  ousiness  and  the 
advances.  Kekewich,  J.  decided  that  the  capital 
sums  only  were  to  be  brought  into  hotehpot.  It 
was  conceded  on  the  app^  that  interest  on  all 
the  sums  must  be  brought  into  account  as  from 
the  date  when  the  residuary  estate  ought  to  have 
been  distributed;  that  is  to  say,  from  the  date 
of  the  youngest  child  attaining  twenty-one,  and 
that  the  order  appealed  against  must  to  that 
extent  be  varied.  The  contest  was  therefore  con- 
fined to  the  periods  which  elapsed  before  that 
date.  The  case  of  Thomas,  with  regard  to  the 
value  of  the  business,  depends  upon  considerationa 
different  from  those  affecting  the  advances.  By 
advances  throughout,  in  mv  judgment,  are  meant 
not  advances  on  loan,  but  gifte  by  way  of 
advancement.  The  Court  of  Chancery  never 
assumed  jurisdiction  to  correct  any  inequality 
between  children  where  that  inequality  was 
brought  about  by  the  plain  disposition  of  the 
parent  made  dtiring  lif  etmie  or  by  will.  It  only 
interfered  to  prevent  inequality  or  a  great^ 
inequality  than  the  parent  uad  plainly  intended 
in  cases  where  the  parent  having  had  occasion  for 
expressing  his  intention  had  done  so  by  directing 
an  equal  division,  or  as  the  case  might  be,  a 
definite  inequality.  Thus,  with  reference  to 
advances  made  to  children  by  a  parent  during  his 
lifetime,  followed  by  a  wiU  taking  no  notice  of  the 
advances,  the  will  was  treated  as  precluding  the 
taking  of  the  earlier  advances  into  consider^on. 
But  advances  made  after  the  date  of  the  wiU 
were,  as  a  general  rule,  treated,  in  the  absence  of 
express  decmration  to  the  contrary,  as  operating 
as  an  ademption  of  the  whole  or  part  of  the 
testamentary  provision  for  the  advanced  child 
according  as  the  advances  were  equal  to  or  greater 
than  or  were  less  than  the  testamentary  provision. 
A  will  can  have  no  effect  except  on  property 
which  the  testator  has  at  the  time  of  making  it 
or  afterwards  acquires.  Advances  made  before 
the  date  of  the  wul  cannot  come  out  of  the  pro- 
perty dealt  with  by  the  wiU,  and  the  fact  of  such 
advances  having  been  made  does  not,  if  they  aro 
not  mentioned  in  the  will,  affect  the  scheme  of 
distribution  which  the  testator  intends  to  apply 
to  the  property.  But  although,  of  course,  the 
will  can  only  opeiate  on  property  which  the 
testator  has  at  the  time  of  nia  death,  that  event 
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may  happen  at  any  moment,  and  it  has  been 
thought  a  reasonable  presumption  that  the 
scheme  of  distribntion  indicated  by  the  will 
should  not  be  disturbed  by  advances  subse- 
quently made.  The  business  and  its  assets  form 
in  the  event  which  has  happened  no  part  of  the 
residuary  estate  of  the  testator.  No  presumption 
of  equality  arises  with  reference  to  this  gift,  but 
the  testator's  intention  must  have  effect  given  to 
it  according  to  the  terms  of  the  will.  He  could, 
of  course,  impose  any  terms  which  appeared  satis- 
factory to  him.  As  in  the  case  of  his  mansion 
and    grounds    called    Sunnyfield,  where    three- 

aoarters  only  of  the  value  was  to  be  paid  by 
tie  son  ezerdsing  the  right  of  pre-emption, 
he  might  make  the  terms  as  favourable  as 
he  pleased  to  the  son  succeeding  without  in- 
i^dnging  any  doctrine  of  a  court  of  equity. 
What  he  really  does  is  to  direct  a  value  to  be 
placed  on  the  assets,  which  are  to  belong  at  once 
to  the  son,  and  that  the  son  is  to  be  "  debited  " 
•with  that  value  "  in  the  division  of  my  residuary 
estate."  If  the  son  died  before  the  division  he 
never  would  be  debited  at  all  and  he  would  get 
the  business  for  nothing.  The  only  provision 
for  payment  at  all  arises  in  case  the  value  should 
be  in  excess  of  the  expectant  share  of  the  son, 
and  then  payment  was  to  be  made  of  the  excess 
only,  and  by  such  instalments  as  the  trustees 
should  think  fit.  There  is  no  reason  for  depart- 
ing from  this  scheme,  and  the  son  is  only  to  be 
debited  on  the  division,  though  as  from  the  date 
fixed  for  distribution  he  will  of  course  be  debited 
with  interest.  The  advance  to  Sydney  and  the 
younger  children  stand  on  a  wholly  different  foot- 
ing. Clause  (12)  dealing  with  the  residuary  estate 
divides  the  assets  into  equal  shares,  so  that  we  get 
the  testator's  direction  for  equality  as  the  govern- 
ing rule  in  dealing  with  residue — a  rule  not  to  be 
departed  from  without  plain  raason  to  be  derived 
from  other  parts  of  the  will.  It  is  important  to 
observe  that  the  real  and  substantial  question  is 
how  far  an  advanced  child  is  to  share  in  the 
accumulations  arising  from  the  residue  as  dimi- 
nished by  the  advances  made  to  him.  He  cannot 
be  charged  with  any  part  either  of  a  capital  sum 
advanced  or  of  int^:«st  thereon  so  as  to  be  made 
liable  to  repay.  The  charging  of  interest  in  such 
a  case  is  only  an  arithmetical  device  adopted  for 
the  purpose  of  ascertaining  how  much  more  he 
is  to  receive.  The  true  principle  applicable  to 
advances  out  of  a  fund  which  independently  of 
the  advances  is  to  be  equally  divided  is,  that  the 
unadvanced  are  not  to  he  in  a  better  or  worse 
position  except  so  far  as  is  expressly  provided  by 
the  settlor,  by  reason  of  the  advance ;  in  other 
words,  the  unadvanced  children  are  to  be  placed 
as  far  as  possible  in  the  same  position  as  if  no 
advances  had  been  made.  All  tiie  cases  cited  in 
Be  Bees  ;  Bees  v.  George  {ubi  sup.),  where  the  sub- 
ject was  discussed  at  length  by  the  late  Master  of 
the  Rolls,  Sir  George  Jessel,  recognise  and  profess 
to  go  upon  this  principle.  In  Hilton  v.  MiUon 
{vbi  su/p.)  Malins,  V.C.  uses  language  (L.  Rep.  14 
Eq.  475,  476)  which  seems  to  me  to  be  an  enuncia- 
tion of  this  principle.  In  Field'v.  Seward  (5  Ch. 
Div.  538)  Bacon,  V.C.  says  it  is  necessary,  in  order 
to  carry  out  the  testator's  intention,  that  there 
should  be  as  far  as  possible  equality.  In  Be  Bees ; 
Bees  T.  George  («6i  swp.),  the  teste^tor  had  given 
his  widow  a  bfe  interest  in  his  residue,  and  subject 
thereto  had  directed  his  trustees  to  divide  his  I 


residue  among  his  children  who  being  sons  should 
attain  the  age  of  twenty-one,  or  being  daughters 
should  attain  twenty-one  or  marry  under  thiat  age, 
with  a  direction  that  advances,  whether  made  in 
his  lifetime  or  under  the  power  in  the  will,  should 
be  brought  into   hotchpot.      Sir  Greorge  Jessel 
says  (17  Oh.  Div.  704) :  "He,"  the  testator,  " means 
that  none  of  the  children  who  have  not  been 
advanced  or  who  have  received  less  than  others 
shall  suffer" ;  and  lower  down,  "  Therefore  charg- 
ing interest  is  only  to  be  regarded  as  a  mode  of 
calculation  by  which  in  order  to  place  the  children 
on  an  equality  the  estate  is  put  in  the  same 
position    as    if    no   advance    had   been    made.'^ 
True  it  is  that  in  the  case   before  him  interest 
was     charged    on     advances    only     tvom    the 
widow's  death ;  but  that  was  expressly  rested  on 
the '  ground  that  until  her  death  she  took  the 
whole   income,  and    so  the  children,  on  whose 
account  alone  that  hotchpot  clause  was  intro- 
duced, could  take  no  benefit  from  interest  charged 
before  that  date,  and  would  lose  nothing  by  its 
being  withheld.    Turning  again  to  the  w3l  before 
us  we  find  three  clauses  of  advancement,  one  in 
clause  (6),  to  advance  anv  son  who  has  attained 
twenty-one  either  the  whole  or  any  part  of  his 
then  expectant    share  of   the  legacy  of   4000{. 
The  second  is  in  clause  (11),  dealing  with  yearly 
sums    applied  out  of   surplus   income  for   the 
maintenance  or  education  oi  any  son  or  daughter 
who  shall  have  attained  twenty-one  years,  which 
are  to  be  taken  in  part  satisfaction  of  the  share  to 
which  he  or  she,  or  his  or  her  issue,  may  respec- 
tively become  entitled  of  the  said  trust  premises. 
The  third  is  clause  (13),  which  authorises  advances 
out  of  capital  to  an  extent  not  exceeding  in  the 
whole  one  half  of  the  capital  share,  andi  directs 
that  the  sums  advanced  are  to  be  taken  in  part 
satisfaction  of  the  shares  to  which  his  sons  or 
their  issue  may  respectively  become  entitied  of 
the  said  trust  premises.    The  directions  as  to 
part  satisfaction  contained  in  clauses  (11)  and  (13) 
are  necessary  to  ensure  that  the  advances  shall 
be    charged    not    only  against    the    advanced 
children    themselves,    but    also    against    their 
issue,  and    do    not    show    any    intention    that 
advances  under  these  powers  are  to  be  treated  on 
a   different  footing  m>m  advances  out  of   the 
legacy  of  40002.    .^y  advances  made  to  a  son  out 
of  the  4000Z.  legacy  would  clearly  disentitle  the 
son  advanced  to  subsequent  interest  in  respect  of 
the  advance,  so  that,  if  the  whole  4000(.  were 
advanced  to  a  son,  he  would  get  no  subsequent 
interest.  The  distinction  between  clauses  (11)  and 
(13)  as  to  advances  out  of  income  and  capital, 
respectively,  seems  intended  only  for  the  pur^se 
of  fixing  the  amount  that  may  be  advanced,  since 
any  income  not  advanced  under  clause  (11)  at  once 
becomes  capital.  In  clause  (13),  where  the  capital 
share  is  mentioned,  share  must  mean  expectant  or 
presumptive  share,  since  before  the  period  for 
distribution  there  can  be  no  vested  share.     What 
then  is  the  meaning  of  the  words  "  taken  in  part 
satisfaction "  occurring  in  clauses  (11)  and  (13)  P 
It  would  seem  that  they  should  have  their  literal 
meaning,  and  that  the  advances  should  be  treated 
as  satiedfying  fro  taivto  the  expectant  share  in 
respect  of   wUch  they  are  made   at   the  time 
when  they  are  taken.     At  any  rate  it  is  not 
right,  unless  there  is  a  clear  necessity  to  say 
that  they  must  be  taken  as  meaning  the  same 
thing  in  effect  as  a  direction  that  the  advanced 
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child  or  Us  issue  "shall  be  debited"  in  the 
dirision  of  the  residuary  estate,  which  is  the  phraae 
used  in  clause  (3)  with  reference  to  the  value  of  the 
business.  It  would  seem  therefore,  and  the 
equality  which  as  to  residue  is  the  governing 
i-ule  expressed  ia  clause  (12),  requires  (unless  the 
unadvanced  children  are  to  be  the  worse  for  the 
advance)  that  the  share  to  which  an  advanced 
child  or  his  issue  may  be  entitled  in  expectancy  is 
to  be  treated  as  diminished  by  the  amount  of  the 
advance  as  from  the  date  when  the  advance  is 
taken  or  made.  The  strict  rights  of  the  children 
on  this  view  of  the  will  would  be  worked  out  by  a 
declaration  that,  as  between  the  children,  the 
accumulations  from  time  to  time  of  residue  ai«  to 
belong  to  them  in  the  same  proportions  in  which 
they  are  for  the  time  being  entitled  in  expec- 
tancy to  the  corpus,  including  past  accumulations, 
with  consequential  directions.  To  give  efiect  to 
this,  rests  would  have  to  be  taken  at  the  end  of 
each  year  as  to  the  younger  children's  advances, 
and  at  the  dates  of  the  actual  advances  to  Sydney 
with  regard  to  his  advances.  The  result  would 
give  to  each  child  the  exact  pai-t  of  the  accumula- 
tion earned  by  his  expectant  share  for  the  time 
being.  After  the  period  of  distribution  a  charge 
of  interest  on  the  value  of  the  business  and  on  the 
advances  would  have  to  be  made,  and,  as  the 
accumulations  of  residue  have  still  continued, 
4  per  cent  interest  ought  to  be  charged.  Mr. 
Henshaw  argued,  and  I  think  was  logically  bound 
to  argue,  that,  if  the  plan  of  charging  interest 
against  advances  during  the  period  of  accumula- 
tion were  adopted,  such  interest  should  be  com- 
pound interest,  but  the  plan  above  suggested  has 
the  merit  of  carrying  out  exactly  what  could 
only  be  done  approximately  by  the  method  of 
chai'ging  interest,  and  showing  upon  the  face  of 
the  order  made  the  precise  reason  for  the  adjust- 
ment. It  would  readily  be  carried  into  effect  by 
an  accountant  without  involving  more  compb- 
cated  accounts  taking  than  is  involved  in  many 
orders  of  the  court  made  in  recent  times. 

Solicitors :  King,  Wigg,  and  Co. ;  Steadman 
Van  Praagh,  Sims,  and  Co.;  If  addingion  and 
Cheeseman. 


Monday,  Jan,  13. 

(Before  Lord  Ebheb,  M.B.,  Smith  and 

BlOBY,  L.JJ.) 

Babbt  v.  The  Pbbuvian  Cobpobation 

Limited,  (a) 

APPEAL  FBOH  the   QUEEN's  BENCH  DIVISION. 

Practice — Commercial  cause — Entry  in  com,m«r- 
cial  list — Application  by  plaintiff  before  appear- 
ance of  defendant. 

Upon  an  application  by  the  plaintiff  in  an  action 
in  the  Queen's  Bench  Division,  before  the  defen- 
dant has  entered  an  appearance,  amd  before  the 
time  limited  for  his  appearance  has  expired,  the 
judge  charged  with  commercial  business  may 
order  that  the  cause  be  entered  in  the  commercial 
list. 

The  judge  m,ay  direct  that  the  costs  of  such  on 
application  shall  be  costs  in  the  cause. 

This  waa  an  ex  parte  application  by  the  defen- 
dants for  leave  to  appeal. 

(a)  Beported  by  £.  llmuT  Smith,  Esq.,  Bwrl(ter.ftt-I«w. 


The  action  was  for  demurrage,  and  was  brought 
in  the  Queen's  Bench  Division. 

The  plaintiff  served  on  the  defendants  along 
with  the  writ  of  summons,  a  summons  asking  that 
the  cause  should  be  entered  in  the  commercial 
Ust. 

Before  the  defendants  had  entered  an  appear- 
ance, and  before  the  time  limited  for  appearance 
had  expired,  Mathew,  J.,  the  judge  chu^ed  with 
commercial  business,  beard  the  plaintiff's  sum- 
mons. The  learned  judge  ordered  the  cause  to 
be  entered  in  the  commercial  list,  directed  thai 
the  costs  of  the  application  should  be  costs  in 
the  cause,  and  gave  the  defendants  liberty  to 
apply. 

The  defendants  afterwards  entered  an  appear- 
ance, and  applied  to  Mathew,  J.  for  leave  to  issue 
a  summons  for  the  rehearing  of  the  plaintiff's 
application. 

Mathew,  J.  refused  leave. 

The  defendants  applied  to  the  Ciourt  of  Appeal 
for  leave  to  appeal  from  the  order  made  by 
Mathew,  J.  upon  the  plaintiff's  application,  and 
from  his  refusal  of  the  defendants'  application. 

Lauriston  Batten  for  the  defendants. — Mathew, 
J.  had  no  jurisdiction  to  make  this  order  before 
the  defendants  had  entered  an  appearance.  An 
order  has  been  made  under  which  the  defendants 
may  be  liable  to  pay  the  costs  of  it.  The  defen- 
dants were  therefore  entitled  to  be  heardu 

Lord  EsHEB,  M.B.  —  We  have  talked  this 
matter  over  with  the  Lord  Chief  Justice  and 
with  Mathew,  J.,  and  we  wish  now  to  lay  down  » 
rule  of  practice  with  regard  to  the  new  system 
of  putting  cases  in  the  Queen's  Bench  Division 
into  a  commercial  list.  Nothing  has  been  done  to 
alter  the  ordinary  rules  of  the  court  as  to  questions 
of  venue,  or  to  alter  the  legal  effect  of  any  writ  or 
pixjcedure.  The  causes  in  the  commercial  list  are 
of  the  same  kind  as  ordinary  actions  in  the 
Queen's  Bench  Division,  except  that  they  have  to 
do  with  ordinary  transactions  among  merchants, 
and  are  of  a  kind  which  have  for  long  been  com- 
monly spoken  of  among  lawyers  as  commercial 
cases.  With  regard  to  these  cases  no  rules  have 
been  made  of  such  a  binding  nature  as  those 
made  bv  the  Bule  Committee.  There  is  simply 
a  practice  with  regard  to  them  which  has  been 
agreed  to  by  the  jud^s  of  the  Queen's  Bench 
Division.  Now  what  right  had  the  judges  to  deal 
in  this  way  with  commercial  causes  P  The  mode 
of  dealing  with  cases  in  that  division,  subject  to 
the  rules  of  the  Supreme  Court,  is  not  to  attach 
them  to  particular  judges.  The  parties  to  a 
cause  in  tbe  Queen's  Bench  Division  can  not 
object  to  their  action  being  tried  by  any  particular 
judge  of  that  division.  The  Crown  has  provided 
a  number  of  judges  who  have  absolute  povrer  to 
deal  according  to  law  with  the  cases  in  the 
division.  They  can  detei-mine  which  judge  shall 
sit  in  which  court,  and  when  London  actions  were 
tried  at  the  Guildhall  they  decided  which  judge 
should  sit  in  the  city  and  which  should  sit  m 
these  courts.  The  parties  to  an  action  had 
nothing  to  do  with  the  question  which  judge 
should  try  it.  Now,  for  the  benefit  of  suitors, 
the  judges  have  decided  that  commercial  cases 
shall  be  put  in  train  to  be  tried  before  one  or  two 
or  three  or  four  particular  judges,  as  the  case 
may  be.  It  has  been  arranged  that  that  judge 
shall  deal  with  cases  in  that  list.    But  these  ( 
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still  remain  in  the  Qneen's  Bench  Division.  The 
judges  have  decided  that  either  party  to  an  action 
may  make  an  application  that  it  should  be  pat  in 
the  commercial  list,  and  a  case  pnt  in  that  list  may 
be  dealt  with  by  the  jadge  charged  with  commer- 
cial business,  sitting  at  chambers.  When  such  an 
application  is  made  the  judge  may,  if  the  cause 
be  a  commercial  cause,  enter  it  in  tiie  commercial 
list.  He  can  do  that  on  the  application  of  the 
plaintiff  immediately  the  writ  in  the  action  has 
Deen  served,  and  he  can  do  it  without  hearing 
iKrhat  the  defendant  may  wish  to  say  in  opposition. 
Bat  if  the  cause  be  not  a  commercial  cause,  the 
defendant  has  the  right  to  insist  that  it  should 
not  go  into  the  commercial  list  and  that  it  should 
be  tfied  according  to  the  ordinary  practice.  If 
the  cause  is  a  commercial  cause  aiid  the  judge 
puts  it  into  the  commercial  list  on  the  plaintiff's 
application,  there  it  must  remain.  The  only 
ground  upon  which  the  defendant  can  appeal 
from  the  judge's  decision  is  that  the  cause  is  not 
a  commercial  cause.  Kow,  the  entry  of  a  cause  in 
the  commercial  list  is  a  step  in  the  cause  which 
entails  some  expense,  though  not  very  much ;  and 
it  was  argued  here  that  the  defendaiit  ought  not 
to  be  made  liable  to  have  to  pay  the  costs  of  a 
summons  upon  which  he  is  not  heard.  If  the 
defendant  wins  the  action  an  order  that  the  coats 
of  the  summons  shall  be  costs  in  the  cause  cannot 
hurt  him.  If  he  loses  he  must  pay  for  the 
expense  of  a  right  step  taken  in  the  cause  at  the 
right  time.  Therefore  the  ordinary  practice, 
when  the  judge  grants  an  application  by  a  plain- 
tiff that  the  cause  should  be  entered  in  the  com- 
mercial list,  will  be  that  the  costs  of  the  applica- 
tion wiU  be  ordered  to  be  costs  in  the  cause.  In 
the  present  case  the  cause  is  admittedly  a  com- 
mercial cause,  and  I  think  that  Mathew,  J.  waa 
perfectly  right  in  making  the  order  that  he  has 
made.  As  to  the  objection  that  the  order  was 
made  before  the  defendants  had  appeared  in  the 
action,  I  think  that  there  is  nothing  in  it.  The 
application  must  therefore  be  dismissed.  I  have 
eaid  nothing  as  to  an  application  by  a  defendant 
that  a  cause  should  be  put  in  the  commercial  list, 
but,  of  course,  he  could  not  make  such  an  applica- 
tion before  he  has  appeared. 

Smith,  L.J. — This  is  an  application  for  leave  to 
appeal  against  two  orders  made  by  my  brother 
Mathew.  The  question  before  us  lias  nothing  to 
do  with  change  of  venue.  As  to  that  my  brother 
Mathew  had  no  jurisdiction  different  from  any 
other  judge  of  the  Queen's  Bench  Division.  Kow 
it  is  not  disputed  that  the  present  action  is  a 
commercial  cause.  Immediately  upon  the  service 
of  the  writ,  before  the  defendants  had  entered  an 
appearance,  the  plaintiff  applied  to  Mathew,  J.  to 
pnt  the  cause  into  the  commercial  list.  The  learned 

iadge  grant  3d  the  application.  It  is  now  said  that 
le  had  no  jurisdiction  to  do  so  before  the  defen- 
dants had  appeared.  I  do  not  agree  with  that  con- 
tention. The  regulations  made  for  the  despatch 
of  commercial  business  were  clearly  intended  to 
enable  the  judge  charged  with  that  business  to 
take  seisin  of  a  commercial  cause  at  the  earliest 
possible  moment.  Take  the  case  of  the  plaintiff  in 
a  commercial  cause  brought  in  the  Queen's  Bench 
Division  who  desires  to  make  an  application  for 
substituted  service.  If  no  application  could  be  made 
to  the  judge  charged  with  commerci^  business 
before  the  defendant  had  entered  an  appearance, 
the  plaintiff  in  such  a  case  as  that  womd  have  to 


go  before  a  master  in  the  ordinary  way.  That  is 
not  what  was  intended  by  the  regulations  that  have 
been  made  for  the  despatch  of  commercial  business. 
Therefore  I  think  that  Mathew,  J.  had  power  to 
make  an  order,  before  the  defendants  had  entered 
an  appearance,  that  this  cause  should  be  entered 
in  the  commercial  list,  provided  that  it  is  a  com- 
mercial cause.  I  think,  too,  that  he  was  quite 
justified  in  refusing  to  hear  the  defendants' 
application.  If  the  cause  was  a  commercial  cause 
he  could  order  it  to  be  entered  in  the  commercial 
list  wholly  irrespective  of  any  objection  by  the 
defendants.  The  only  ground  upon  which  a 
defendant  can  object  to  such  an  order  is  that  the 
cause  is  not  a  commercial  cause.  That  is  not  the 
ground  of  the  defendants'  application  in  the 
present  case.  They  admit  that  the  cause  is  a 
commercial  cause,  and  the  only  ground  of  their 
application  now  is,  that  the  learned  judge  had 
no  jurisdiction  to  make  the  order  which  they 
complain  of  because  the  defendants  had  not  then 
entered  an  appearance.  As  to  the  costs  of  the 
plaintifTs  application,  Mathew,  J.  ordered  that 
they  should  oe  costs  in  the  cause.  That  was  not 
an  order  made  against  the  defendants  behind 
their  backs.  The  costs  of  entering  a  case  in  the 
commercial  list  are  in  the  same  position  as  the 
costs  of  a  writ  of  summons  or  of  an  order  for 
substituted  service.  I  think  that  the  order  of 
Mathew,  J.  was  entirely  right,  and  this  application 
must  be  refused. 

BiOBY,  L.J. — I  am  of  the  same  opinion.  The 
moment  that  one  arrives  at  the  conclusion,  which 
seems  to  me  to  be  inevitable,  that  the  existence  of 
a  separate  list  for  commercial  causes  is  not  a 
matter  on  which  the  parties  to  an  action  are 
entitled  to  address  arguments  to  the  court,  except 
upon  the  point  whether  the  action  is  or  is  not  a 
commercial  cause,  the  matter  seems  to  me  to  be 
perfectly  simple.  The  plaintiff  in  a  commercial 
cause  has  an  absolute  right  to  go  before  the  judge 
who  is  charged  with  commercial  business  the 
moment  that  the  writ  is  issued,  and  to  ask  that 
the  cause  be  entered  in  the  commercial  list.  If 
the  cause  is  a  commercial  cause  the  defendant  has 
no  ground  for  objecting  to  that  application.  If 
that  were  not  the  proper  practice,  what  would  be 
the  alternative  P  Suppose  that  the  plaintiff  asked 
the  judge  for  leave  to  serve  the  defendant,  though 
he  had  not  appeared  to  the  writ,  with  a  summons 
asking  that  the  cause  should  be  entered  in  the 
commercial  list.  Then  as  the  defendant  could 
only  oppose  the  application  on  the  ground  that 
the  cause  was  not  a  commercial  cause,  there  would 
be  two  steps  taken  instead  of  one.  and  the  result 
would  simply  be  that  if  the  defendant  proved 
unsuccessful  in  the  action  he  would  have  to  pay 
the  costs  of  two  applications  instead  of  one  only. 
It  is  obviously  to  the  advantage  of  the  defendant 
that  the  matter  should  be  treated  in  the  way  that 
Mathew,  J.  has  treated  it.  The  present  case  is 
clearly  a  commercial  cause,  but  it  seems  that  in 
appUcations  of  this  sort  it  is  the  practice  of 
Mathew,  J.,  in  order  to  meet  a  possible  objection 
that  the  cause  is  not  a  commercial  cause,  to  give 
the  defendant  liberty  to  apply.  But  the  defen- 
dant cannot  object  to  the  order  for  the  entry  of 
the  cause  in  the  commercial  list  upon  any  other 
ground  than  that  the  cause  is  not  a  commercial 
cause.  There  is  no  conceivable  way  in  which  a 
defendant  can  be  injured  by  such  an  order  as 
Mathew,    J.    has    here    maide.      The    question 
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whether  or   not  a  commercial    cause    shall    be 
entered  in  the  commercial  list  is  a  question  for 

^"^      •  Application  refused. 

Solicitors :  Smilea,  OUard,  Yates,  and  OUard. 


Monday,  Jan.  20. 

(Before  Smith  and  Biobt,  L.JJ.) 

D'Eerico  v.  Samitel  astd  anotreb.  (a) 

APPEAL  FROM  THE  QUEEN'S  BENCH  DIVISION. 

Practice — Action  of  tort  —  Remittal  to   County 

Court— County  Courts  Act  1888  (51  &  52  Vict. 

c.  43),  s.  66. 
An  action  of  tort  which  has  been  ordered  under 

sect.  66  of  the  County  Courts  Act   1888  to  be 

remitted  to  a  County  Court,  remains  in  the 

High  Court  until  the  plaintiff  has  lodged  the 

original  lerit  and  the  order  with  the  registrar 

of  ««cfc  court. 
This  was  an  appeal  from  a  decision  of  Lawrance, 
J.  at  chambers,  reversinK  an  order  of  the  master 
on  the  ground  that  it  nad  been  made  without 
jurisdiction  since  the  action  had  been  remitted  to 
the  City  of  London  Court 

The  action  was  an  action  of  tort,  and  was 
commenced  in  the  High  Court. 

On  the  19th  Nor.  1895  the  plaintiff  obtained 
leave  to  deliver  interrogatories. 

On  the  25th  Nov.  the  defendants  obtained  an 
order,  undei'  sect.  66  of  the  County  Courts  Act 
1888,  for  the  remittal  of  the  action  to  the  City  of 
London  Court  unless  the  plaintiff  should  within 
seven  days  give  security  for  their  costs.  By 
consent  this  tune  was  afterwards  enlarged  to  the 
12th  Dec, 

On  the  26tlf  Nov.  the  interrogatories  were 
delivered. 

On  the  10th  Dec.  the  plaintiff  took  ont  a 
summons  for  further  and  better  answers. 

•  On  the  12th  Dec.  the  time  allowed  to  the 
plaintiff  for  giving  security  for  the  defendants' 
costs  expired,  and  the  order  of  the  25th  Nov.  for 
the  remittal  of  the  action  to  the  City  of  London 
Court  became  absolute. 

On  the  13th  Dec.  the  master  made  an  order  for 
the  delivery  by  the  defendants  of  further  and 
better  answers  to  the  plaintiff's  inteiTOgatories. 

On  the  18th  Dec  Lawrance,  J.,on  appeal,  reversed 
this  order  of  the  master  on  the  ground  that,  as 
the  action  had  been  remitted  to  the  Coun^  Court 
there  was  no  jurisdiction  in  the  High  Court  to 
make  the  order  which  was  complained  of. 

The  plaintiff  now  appealed  from  the  decision  of 

By  the  County  Courts  Act  1888  (51  &  52  Vict, 
c.  43)  it  is  provided  by  sect.  66  that,  in  an  action 
of  tort  brought  in  the  High  Court,  the  judge 
may  upon  an  affidavit  by  the  defendant  make  an 
order  that,  unless  the  plaintiff  shall  within  a  time 
to  be  mentioned  give  rail  security  for  the  defen- 
dants' costs, 

The  aotion  be  remitted  for  trial  before  a  oonrt  to  be 
named  in  the  order,  and  thereupon  the  plaintiff  shall 
lodge  the  original  writ  and  the  order  with  the  registrar 
of  such  coort  .  .  .  and  the  action  and  all  proceed- 
ings therein  shall  be  tried  and  taken  in  snoh  court  as  if 
the  action  had  originally  been  commenced  therein.  .  .  ." 

(a)  Beported  by  K  Manlit  Sutb,  Baq.,  Barrlster-at-Law. 


The  plaintiff  did  not  lodge  the  ori^nal  writ 
and  the  order  with  the  registrar  of  the  City  of 
London  Court. 

Witt,  Q,C.  {Rockingham,  GiU  with  him)  for  the 
plaintiff. — The  master  had  jurisdiction  to  order 
lurther  and  better  answers  to  the  plaintiff's 
interrogatories,  because  the  action  is  still  in  the 
High  Cotirt.  An  action,  though  an  order  for  its 
remittal  to  a  County  Court  has  been  made 
under  sect.  66,  remains  in  the  High  Court  until 
the  plaintiff  lodges  the  original  writ  and  the 
order  with  the  registrar.  The  order  for  remittal 
does  not  of  itself  transfer  the  action.  That  was 
decided  by  the  Court  of  Appeal  to  have  been  the 
effect  of  sect.  10  of  the  County  Courts  Act  1867 
(30&31  Vict.  142): 

Welply  V.  Buhl,  37  L.  T.  Bep.  640  ;  38  L.  T.  Eep. 

116 ;  3  Q.  B.  Div.  253 ; 
Driseol  v.  King,  49  L.  T.  Eep.  599. 

Upon  this  point  the  provisions  of  sect.  66  of  the 
Countjr  Courts  Act  1888  are  identical  with  the 
provisions  of  sect.  10  of  the  Act  of  1867. 

P.  Rose-Innes  for  the  defendants. — The  pro- 
visions of  sect.  66  of  the  Act  of  1888  are  not 
altogether  identical  with  those  of  sect.  10  of  the 
Act  of  1867.  Under  the  Act  of  1867  an  action 
was  remitted  merely  for  trial ;  while  an  action 
remitted  under  sect.  66  is  wholly  remitted  to  the 
County  Court  and  ceases  to  be  anv  longer  in  the 
High  Court.  The  remittal  takes  place  im- 
mediately the  order  becomes  absolute.  See 
observations  of  the  judges  in 

HoTTw  v.  Judge,  67  L.  T.  Eep.  19  ;    (1892)  2  Q.  B. 

565; 
Duke  V.  Davis,  69  L.  T.  Bep.  490;  (1893)  2  Q.  B. 

260. 

If  that  is  not  so,  a  plaintiff  could  b^  refusing  to 

lodge  the  writ  and  order  with  the  registrar  nullify 
the  order  and  put  the  defendant  to  tiie  expense  of 
proceedings  in  the  High  Court. 

Smith,  L.J. — I  think  that  this  appeal  must  be 
allowed.  The  master  held  that  he  had  juris- 
diction to  make  an  order  that  the  defendants 
should  deliver  further  and  better  answers  to  the 
plaintiff's  interrogatories  Lawrance,  J.  held  that 
the  master  was  wrong.  The  plaintiff  has  now 
appealed  from  the  decision  of  the  learned  judge. 
Proceedings  had  been  taken  by  the  defendants 
under  sect.  66  of  the  County  Courts  Act  1888  to 
have  the  action  remitted  to  the  City  of  London 
Court.  Now,  as  regards  the  question  which  haa 
arisen  in  this  case,  namely,  what  is  the  point  of 
time  at  which  an  action  of  tort  which  has  been 
commenced  in  the  High  Court  becomes  an  action 
in  the  County  Court  so  as  to  take  away  the  juris- 
diction of  the  High  Court  over  it,  the  provisions 
of  sect.  66  are  the  same  as  those  of  sect.  10  in 
the  County  Courts  Act  1867.  The  words  of  the 
two  sections  are  identical  until  you  come  to  that 
part  of  them  which  has  reference  to  matters 
arising  after  the  moment  when  tiie  action  has 
become  a  County  Court  action.  There  is  a  change 
in  the  law  applicable  to  the  action  after  that 
moment,  but  until  the  action  has  become  a 
County  Court  action  the  law  is  the  same,  upon 
the  point  now  in  question,  as  it  was  before  the 
passing  of  the  Act  of  1888.  Now,  in  Welply  v. 
Buhl  [ubi  'sup.)  the  very  point  argued  here  was 
raised  upon  the  constniction  of  sect.  10  of  the 
County  Oourts  Acts  1867.    The  Court  of  Appeal 
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thero  held  that,  until  the  plaintiff  had  lodged  the 
wi-it  and  the  order  remitting  the  action  with  the 
registrar  of  the  County  Court,  the  action  remained 
in  the  Superior  Court.  The  present  case  is  there- 
fore absolutely  concluded  by  authority.  The  two 
cases  which  have  been  referred  to  on  behalf  of  the 
defendant,  Harris  v.  Judge  {ubi  sup.)  and  Duke  v. 
Davis  (uhi  sup.),  do  not  touch  the  point.  There 
is  no  hardship  on  the  defendants  in  our  decision 
because  sect.  66  provides  that  the  taxation  of 
the  costs  of  proceedings  taken  after  the  order 
has  been  made  that  the  action  is  to  be  remitted, 
shall  be,  not  on  the  High  Court  scale,  but  on  the 
County  Court  scale.  The  master  had  jurisdic- 
tion to  order  the  defendants  to  gire  further  and 
better  answers  to  the  interrogatories,  and  this 
appeal  must  therefore  be  allowed. 

RiQBY,  L.J. — I  am  of  the  same  opinion.  An 
action  does  not  cease  to  be  an  action  in  the  High 
Court  immediately  upon  an  order  being  made  ror 
its  remittal  to  a  County  Court  under  sect.  66. 
That  is  clearly  so,  because  it  Ip  the  duty  of  the 
plaintiff  when  such  an  order  is  made,  to  take  the 
case  into  the  County  Court.  If  he  should  refuse 
to  do  so  there  would  be  no  effective  remittal. 
As  Smith,  L.J.  has  pointed  out  there  is  no  hard- 
ship on  the  defendants  in  oar  deciding  thus, 
because  the  costs  incurred  in  the  High  Court 
after  the  order  for  remittal  was  made  are  to 
be  taxed  on  the  County  Court  scale.  There  is 
no  distinction  between  the  present  case  and  the 
decision  of  the  Court  of  Appeal  in  Welply  v. 
Buhl  (ubi  sup.),  and  we  must  therefore  allow  this 


appeal. 


Appeal  allowed. 


Solicitor  for  the  plaintiff,  C.  T.  Wilkinson. 
Solicitors    for   we   defendants,  Micklem    and 
Hollingworth. 


HIGH    COURT   OF   JUSTICE. 

OHANOEBY  DIVISION. 

Dec.  10  and  11,  1895. 

(Before  Noeth,  J.) 

Be  The  Easl  of  Obfobd  ;  Neville  «.  Cabt- 

WBIGHT;     CaBTWBIGHT     li.     THE      DUC     DEL 

Balzo.  (a) 

Administration — Estate  duty — Finance  Act  1894 
(57  &  58  Vict.  c.  30),  s.  14  —  Appointment  — 
Besidue — Specific  shares — Incidence  of  duty — 
Costs. 

By  a  marriage  settlement,  m,ade  in  1841,  funds 
amounting  to  100,0001.  or  thereabouts  loere  settled 
upon  trusts  to  invest  in  land  to  be  conveyed  to 
the  use  of  the  husband  far  life,  vnth  remainder, 
in  the  events  which  happened,  subject  to  certain 
terms  of  years  for  raising  portions  and  other 
turns  to  the  amount  of  40,0002.,  to  such  uses  as 
the  wife  should  by  will  appoint.  The  wife  died 
in  Nov.  1886,  having  by  her  vnU  appointed 
35,000Z.  out  of  the  fund  to  A.,  and  subject  thereto 
the  residue  to  other  persons.  Tlie  husband  died 
in  Dec.  1894,  after  the  passing  of  the  Finance 
Act  1894.  The  fund  had  never  been  invested  in 
land.  It  was  admitted  that  the  fund  became 
liable  to  estate  duty  on  the  death  of  Hie  husband, 
and  that  the  trustees  of  the  settlement  were  bound 

(a)  Beported  bjJ.Tt.  Brooke,  Esq.,  Barrlstar-ftt-Ltw. 


to  pay  it  in  the  fi/rst  instance.  Several  sum- 
monses were  taken  out  relating  to  the  property 
comprised  in  the  settlement,  raising,  amongst 
others,  the  question  how,  as  between  the  ap- 
pointees of  the  35,0002.  and  the  residue,  the  estate 
duty  and  the  costs  of  the  suTnm,onses  were  to  be 
borne. 

Held,  on  the  construction  of  the  Finance  Act  1894, 
that  in  all  cases  where  duty  becomes  payabU 
for  which  the  executor  is  not  made  accountable 
by  sect.  6  (1),  the  duty  must  be  paid  ultimately 
by  the  persons  beneficially  entitled  in  proportion 
to  their  shares,  and  not  thrown  wholly  on  the 
residue. 

Held  also,  that,  according  to  the  general  practice  of 
the  court,  the  costs  of  adm,tnistration  of  an 
appointed  fund,  and  therefore  of  the  sumnumses 
in  this  case,  must  be  borne  rateably  by  all 
the  appointed  shares,  and  not  thrown  on  the 
residue. 

Bt  a  settlement  dated  the  9th  Nov.  1841,  made 
on  the  marriage  of  the  late  Earl  and  Countess  of 
Orford,  certain  moneys  and  securities  belonging 
to  the  countess  wei«  assigned  to  trustees  upon 
trast  to  convert  into  money  and  to  invest  the 
proceeds  in  the  pui-chase  of  lands  to  be  settled  to 
the  use  of  trustees  for  a  term  of  500  years  upon 
trust  to  raise  portions  for  the  younger  children  of 
the  marriage  (under  which  in  the  events  which 
happened  15,0002.  became  raisable),  with  remaindw 
to  the  use  of  the  earl  for  life,  with  remainder, 
after  certain  terms  of  years,  the  trusts  of  which 
failed  to  take  effect,  to  the  use  of  the  sons  of  the 
marriage  successively  in  tail  male,  with  remainder 
to  trustees  upon  trust  to  raise  25,0002.  to  be  held 
upon  the  trusts  therein  mentioned,  and  subject 
thereto,  in  case  the  countess  should  die  in  the 
lifetime  of  the  earl,  upon  such  trusts  as  the 
countess  should  by  will  or  codicil  appoint. 

There  were  no  sons  of  the  marriage,  and  only 
two  daughters,  who  were  respectively  married  to 
the  Due  del  Balzo  and  the  Fnnce  Palagonia. 

By  her  will,  dated  the  12th  Dec.  1877,  the 
countess,  in  exercise  of  the  power  given  her  by 
the  settlement,  appointed  all  the  property  which 
she  had  power  to  appoint  under  the  settlement  to 
trustees  in  trust  to  sell,  and  out  of  the  proceeds  to 
pay  25,0002.  to  her  daughter,  the  Duchess  del 
Balzo,  but  with  a  gift  over  to  Lord  Exmouth  in 
case  her  daughter  disentailed  certain  other  pro- 
perty (which  event  happened),  and  appointed  the 
residue  to  her  daughter  for  life,  and  after  her 
death  to  be  laid  out  in  the  purchase  of  lands  to 
be  settled  to  go  with  the  title  of  Viaoount 
Exmouth. 

By  a  second  codicil  to  her  will,  dated  the  12th 
June  1886,  the  countess  directed  that  the  trustees 
of  her  will  should  stand  possessed  of  the  moneys 
to  arise  from  the  conversion  of  the  funds  ap- 
pointed to  them  by  her  will  in  exercise  of  the 
power  contained  iu  the  settlement,  upon  trust  out 
of  the  said  moneys,  in  the  first  place,  to  pay  to 
her  daughter  the  duchess  the  sum  of  35,0002., 
absolutely  free  from  all  limitations  and  restric- 
tions or  liability  to  forfeiture  whatsoever,  and 
subject  to  such  payment  should  stand  possessed 
of  the  residue  of  the  moneys  upon  the  trusts  and 
with  and  subject  to  the  powers  and  provisions 
which  would  under  her  will  have  been  applicable 
thereto  if  such  residue  had  been  the  whole  of  the 
same  trust  moneys,  including  the  provisions  in 
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her  'will  contained  as  to  the  eum  of  25,0002. 
thereby  directed  to  be  paid  thereout,  and  in  all 
other  respects  she  confirmed  the  will. 

The  countess  died  on  the  9th  Not.  1886. 

The  Earl  of  Orford  died  on  the  7th  Dec.  1894. 
The  summons  Neville  v.  Cartwright  was  taken 
out  to  ascertain  the  rights  of  the  different  parties 
under  the  settlement,  and  the  summons  Cart- 
wright  y.  The  Due  del  Balto  was  taken  out  to 
ascertain  the  rights  of  the  persons  interested 
under  the  countess's  wiU.  The  two  summonses 
came  on  for  hearing  together,  with  several  others 
relating  to  some  parts  of  the  same  estates.  The 
Inland  Revenue  authorities  had  claimed  that 
estate  duty  became  payable  on  the  appointed 
fund  on  the  death  oi  the  earl.  It  was  admitted 
that  this  was  so,  and  that  the  trustees  of  the 
settlement  were  bound  to  pay  it  in  the  first 
instance. 

The  only  question  raised  in  any  of  the  sum- 
monses which  requires  a  report  was,  how  the 
estate  dutr  and  the  costs  of  these  summonses 
were  to  be  borne  as  between  the  beneficiaries. 

The  sections  in  the  Finance  Act  1894  upon 
which  the  argument  turned  are : — 

Seot.  1.  In  the  oaee  of  every  person  dying  after  the 
oommenoement  of  this  part  of  this  Act,  there  shall,  gave 
as  hereinafter  expreaaly  provided,  be  levied  and  paid, 
upon  the  principal  valae  ascertained  aa  hereinafter  pro- 
vided of  all  property,  real  or  personal,  settled  or  not 
settled,  which  paBsea  on  the  death  of  snoh  person  a  doty, 
called  "estate  duty,"  at  the  graduated  rates  heieinafter 
mentioned,  and  the  existing  duties  mentioned  in  the 
first  sohedole  to  this  Act  shall  not  be  levied  in  respect 
of  property  chargeable  with  each  estate  dnty. 

Seot.  6. — (1.)  Estate  dnty  shall  be  a  stamp  dnty,  col- 
lected and  recovered  as  hereinafter  mentioned.  (2.)  The 
exeontor  of  the  deceased  shall  pay  the  estate  dnty  in 
respect  of  all  personal  property  (wheresoever  sitnate)  of 
which  the  deceased  was  competent  to  dispose  at  his  death, 
on  delivering  the  Inland  Revenue  affidavit,  and  may  pay 
in  like  manner  the  estate  duty  in  respect  of  any  other 
property  passing  on  such  death,  which  by  virtue  of  any 
testamentary  disposition  of  the  deceased  is  under  the 
control  of  the  executor,  or,  in  case  of  property  not  under 
his  control,  if  the  persons  accountable  for  the  duty  Id 
respect  thereof  request  him  to  make  snoh  payment. 
(4.)  Estate  dnty,  so  far  as  not  paid  by  the  executor,  shall 
be  collected  upon  an  account  setting  forth  the  parti- 
culars of  the  property,  and  delivered  to  the  commia- 
sioners  within  six  months  after  the  death  by  the  person 
acconniable  for  the  duty,  or  within  such  farther  time  as 
the  oommiasioners  may  i^ow. 

Sect.  8. — (3.)  The  executor  of  the  deceased  shall,  to  the 
best  of  his  knowledge  and  belief,  specify  in  appropriate 
accounts  annexed  to  the  Inland  Revenue  affidavit  all  the 
property  in  respect  of  which  estate  dnty  is  payable 
upon  the  death  of  the  deceased,  and  shall  be  acoonnt- 
able  for  the  estate  dnty  in  respect  of  all  personal  pro- 
perty wheresoever  situate  of  which  the  deceased  was 
competent  to  dispose  at  his  death.  (4.)  Where  property 
passes  on  the  death  of  the  deceased,  and  his  executor 
is  not  accountable  for  the  estate  dnty  in  respect  of  such 
property,  every  person  to  whom  any  property  so  passes 
for  any  beneficial  interest  in  possession,  and  also  to  the 
extent  of  the  property  actually  received  or  disposed  of 
by  him,  every  trustee,  guardian,  committee,  or  other 
person  in  whom  any  interest  in  the  property  so  passing, 
or  the  management  thereof,  is  at  any  time  vested,  and 
every  person  in  whom  the  same  is  vested  in  possession 
by  alienation  or  other  derivative  title  shall  be  account- 
able for  the  estate  duty  on  the  property,  and  shall,  within 
the  time  required  by  this  Act,  or  snch  later  time  as  the 
commissionerB  allow,  deliver  to  the  commissioners  and 


verify  an  account,  to  the  best  of  his  knowledge  and  belief, 
of  the  property. 

Seot.  14. — (1.)  In  the  case  of  property  which  does  not 
pass  to  the  executor  aa  such  an  amount  equal  to  tiie 
proper  rateable  part  of  the  estate  duty  may  be  recovered 
by  the  person  who  being  anthorised  or  required  to  pay 
the  estate  dnty  in  respect  of  any  property  has  paid  such 
dnty,  from  the  person  entitled  to  any  sum  charged  on 
snoh  property  (whether  as  capital  or  as  aa  annuity  or 
otherwise)  nnder  a  disposition  not  containing  any  ezpreas 
provision  to  the  contrary.  (2.)  Any  diapnte  as  to  the 
proportion  of  estate  duty  to  be  borne  by  any  property  or 
person,  may  be  determined  upon  application  by  any 
person  interested  in  manner  directed  by  rules  of  court, 
either  by  the  High  Court,  or,  where  the  amount  in  dis- 
pute ia  less  than  fifty  ponnds,  by  a  County  Court  for  the 
county  or  place  in  which  tiie  person  recovering  the 
same  resides,  or  the  property  in  respect  of  which  the 
dnty  ia  paid  is  situate. 

Vernon  Smith,  Q.O.  and  MacStrinney  for  the 
Duchess  del  Balzo. — The  codicil  clearly  directs 
that  the  35,0002.  should  be  paid  in  priority  to  the 
sums  given  by  the  duchess's  will.  These  sums 
are  therefore  in  the  position  of  residue,  and  we 
contend  that  the  duty  and  costs  ought  to  be  paid 
out  of  that  residue  in  exoneration  of  the  35,0002. 
No  case  appears  to  have  been  decided  under  the 
Finance  Act  1894.  But  the  estate  duty  under 
this  Act  is  substituted  for  the  account  duty  im- 
posed by  the  Oustoma  and  Inland  Revenue  Acts  of 
1881  and  1889,  and  for  probate  duty.  Stirling,  J., 
in  Be  Bourne  ;  Martin  v.  Martin  (67  L.  T.  Rep. 
586  ;  (1893)  1  Ch.  188),  decided  that  account  duty 
must  be  borne,  as  probate  duty  was,  by  the  residue. 
The  cases  of  Be  Croft ;  Deane  v.  Croft  (66  L.  T. 
Bep.  157;  (1892)  1  Ch.  652),  and  Be  Shavo  ; 
Tueket  V.  Shaie  (71  L.  T.  Rep.  873;  (1895)  1  Ch. 
343)  were  cases  in  which  there  was  no  residue,  all 
the  appointed  sums  ranking  equally.  If  this  had 
been  personal  estate  the  matter  would  be  quite 
clear,  for  the  duty  would  have  to  be  paid  by  the 
executor.  This  is  notional  real  estate,  but  the 
general  efEect  of  the  Act  is  to  assimilate  i-eal 
and  personal  estate,  and  to  put  both  in  the  same 
position  by  subjecting  them  to  a  new  duty  which 
18  analogous  to  probate  duty  and  must  be  paid  in 
the  same  way.  Sect.  14  applies  only  to  land 
subject  to  a  charge,  as,  for  example,  a  charge  of 
portions ;  it  does  not  apply  to  a  case  like  this, 
where  the  whole  land  is  directed  to  be  sold  and 
the  proceeds  paid  to  different  persons.  In  Be 
Croft  (iM.  »up.)  the  question  was  treated  as 
depending  on  the  testator's  intention.  The 
duchess  clearly  intended  here  that  tihis  sum 
should  be  paid  free  of  all  chaxges.  As  to  costs. 
The  countess  was  not  appointing  an  aliquot  jnit 
of  an  ascertained  fund ;  she  appointed  a  specific 
sum  and  then  the  residue.  The  general  rule 
therefore  applies  that  all  the  costs  must  be  pud 
out  of  residue : 


Petra  v.  Petre,  18  L.  T.  Eep.  O. 
197. 


14;  U  Beav. 


Swinfen  Eady,  Q.C.  and  B.  Farrer  for  Lord 
Ezmouth. — There  is  no  ground  under  the  Act  or 
under  the  will  for  the  contention  that  the  35,0002. 
is  not  to  bear  its  share  of  duty.  This  is  not  part 
of  the  earl's  estate  ;  his  executor  has  nothing  to  do 
with  it.  The  tmstees  of  the  settlement  were  the 
persons  to  pay  in  the  first  instance,  and,  if  they 
do  not  pay,  sect.  8  clearly  makes  the  beneficiaries 
liable.  The  estate  duty  on  this  property  is 
analogous  to  an  increased  succession  duty  and 
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not  to  probate  dnty.  The  case  is  not  within  the 
principle  of  Be  Bourne  {ubi  ettp.),  it  much  more 
cloaely  resembles  the  cases  of  Be  Croft  and  Be 
Shmo  {ubi  sup.).  Looking;  at  all  the  sections  of 
the  Act  it  is  clear  that,  where  the  estate  duty  is  a 
substitute  for  the  probate  duty,  it  is  to  be  paid  by 
the  executor,  and  probably  out  of  residue;  but 
where  it  is  a  substitute  for  succession  duty  it  is 
to  be  paid  by  the  beneficiaries  in  proportion  to 
their  snares.  On  the  construction  of  uie  codicil 
there  is  no  true  i-esidue  at  all.  There  is  a  great 
difference  between  the  residue  of  an  appointed 
fund  and  the  residue  of  an  estate.  In  the  case  of 
an  appointed  fund,  in  the  absence  of  express 
direction,  each  share  bears  its  proportion  of  costs 
and  testamentary  expenses,  including  duties. 
Even  probate  duty  has  been  apportioned: 

Re  Lambert' t  Eeiate ;  Stunton  t.  Lambert,  59  L.  T. 
Bep.  429 ;  39  Ch.  DiT.  626. 
The   role  |is  stated  in  Warren  v.  PottlethvMite 
(5  L.  T.  Rep.  O.  S.  387,  388;   2  CoU.  0.  0.  108, 
123),  and  has  been  followed  ever  since. 

Vernon  Smith,  Q.O.  in  reply. 

Seward  Briee,  Q.C.  and  Bowden;  Gwrdon;  and 
A.  Adame  appeared  for  other  parties  not  concerned 
in  this  particular  question. 

NOBTH,  J. — In  this  case  two  questions  arise : 
first,  as  to  the  estate  duty ;  and  secondly,  as  to 
the  costs.  [His  !Lordship  stated  the  effect  of 
the  settlement,  and  the  will  and  codicil  of  the 
countess,  and  the  facts  of  the  case  as  abore.] 
The  property  to  which  the  appointment  relates  is 
said  to  be  about  lOO.OOOZ.,  out  of  whidi  the  sums  of 
55,0002.  and  15,000Z.,  which  rank  before  the  sums 
appointed,  must  be  paid.  That  leaves  60,000L, 
and  it  is  clear  from  the  codicil  (hat  the  35,000/. 
Appointed  to  the  countess  is  to  be  paid  fii-st  out  of 
that  sum,  and  that  she,  having  survived  her  mother, 
is  to  take  it  absolutely  fi-ee  from  all  limitations 
■or  restrictions,  or  liability  to  forfeiture.  Then 
the  first  question  is,  whether  any  duty  has  to  be 

Said  in  respect  of  that  sum  of  35,0002.  The  earl 
ied  in  Dec.  1894,  after  the  Finance  Act  1894 
had  come  into  operation,  and  we  have  to  look  to 
that  Act  to  see  whether  duty  is  payable  or  not. 
£His  Lordship  read  sect.  1,  and  continued:] 
Among  the  other  Acts,  the  effect  of  which  was 
put  an  end  to  by  that  section  was  the  Probate 
Act,  so  that  probate  duty  is  no  longer  payable  in 
the  cases  to  which  this  Act  applies.  Th&a.  the 
next  important  section  is  the  6th.  [His  Lordship 
xead  sect.  6,  sub-sects.  (1)  ^2)  and  (4)  and  con- 
tinued :]  The  property  we  are  dealing  with  now 
is  properly  which  was  set  free  to  pass  upon  the 
death  of  the  earl  in  1894.  But  it  is  not  under  his 
will  that  it  is  disposed  of,  nor  is  it  his  property 
at  all.  The  executor  therefore  cannot  have  to 
pay  any  duty  upon  it.  He  is  only  bound  to  pay 
estate  duty  in  respect  of  all  the  personal  property 
which  the  deceased  was  competent  to  dispose  of 
at  his  death,  and  this  is  not  property  which  the 
Earl  of  Orford  could  dispose  of.  It  is  a  case, 
therefore,  in  which  sub- sect.  (4)  applies,  and  not 
sub-sect.  2.  [His  Lordship  then  read  sect.  8, 
sub-sect.  (3)  and  continued :]  Under  those  sec- 
tions there  are  two  things  laid  down.  The 
executor  of  the  deceased  is  to  specify  in  a 
proper  account  all  the  property  in  respect  of 
which  estate  duty  is  payable  on  the  death  of  the 
deceased,  whether  it  is  the  property  of  the  de- 
ceased or  not ;  but  his  accoimtaoility  is  limited 


to  the  personal  property  that  belonged  to  the 
deceased.  Then  sect.  8,  sub-sect.  (4)  says:  [His 
Lordship  read  it.]  That  sub-seotiou  is  dealing 
with  such  a  case  as  we  have  here.  The  executor 
of  the  earl  is  not  liable  for  the  estate  duty  on  this 
property  appointed  by  the  countess,  and  thei-e- 
fore  this  section  applies.  If  the  executor  had 
been  liable  he  would  have  been  the  person  to 
render  this  account ;  but,  as  he  is  not,  the  account 
is  to  be  rendered  first— I  do  not  say  primarily, 
but  as  the  first  person  mentioned  in  this  section 
— by  the  beneficiary ;  secondly,  by  the  trustee,  if 
any,  or  other  the  person  through  whose  hands  the 
money  has  gone  to  the  beneficiary;  thirdly,  by 
any  person  who  has  got  the  property  itself  from 
the  beneficiary.  AU  those  things  point  clearly  to 
the  person  upon  whom  the  duty  is  to  f  aU  under 
this  section  as  being  the  person  beneficially 
entitled  to  the  property  in  respect  of  which  the 
dnty  is  payable.  Then  we  come  to  sect.  14.  I 
think  that  is  the  only  other  section  I  need  refer 
to.  [His  Lordship  read  sect.  14.]  Therefore  the 
section  contemplates  that,  in  all  cases  coming 
within  it  if  the  executor  or  person  who  has  to 
pay  the  duty,  the  trustee,  or  whoever  he  may  be, 
has  paid  the  duty  before  handing  over  a  share  or 
a  sum  of  money,  then  he  may  charge  against  the 
person  to  whom  he  is  tia-nHing  over  the  money, 
or  recover  from  him  if  necessary,  the  amount 
required  for  the  duty.  Now,  looking  at  those 
sections,  it  is  said  that  what  I  have  to  consider  is 
that  it  is  clear  from  the  Act,  and  that  it  has  been 
decided  by  Stirling,  J.,  that  this  estate  duty  is 
analogous  to  probate  dnty,  and  that  the  incidence 
of  estate  duty  must  therefore  be  the  same  as  that 
of  probate  duty.  Stirling,  J.  has,  in  a  case  which 
has  been  refeired  to,  so  decided  with  respect  to 
account  duty  upon  the  estate  of  a  testator  who 
was  dealing  witn  his  own  estate.  But  the  case 
I  have  to  deal  with  is  quite  a  different  case 
from  that.  It  is  not  a  case  of  dealing  with 
the  testator's  own  estate.  It  is  only  a 
case  of  property  passing  under  limitations 
with  which  the  person  dying  has  nothing  to  do, 
except  that  his  death  sete  the  property  free ;  it 
passes  under  those  limitations  on  his  death  to 
persons  who  take,  and  in  this  case  they  take  what 
is  at  the  present  time  landed  estate  with  respect 
to  which  there  is  no  probate  duty  existing  at  all, 
and  never  was.  Kow,  that  being  so,  I  must  look 
at  the  provisions  of  this  Act  itself,  to  say  upon 
whom  the  estate  duty  payable  in  respect  of  real 
estate  is  to  fall,  and  it  seems  to  me  that  undei'  the 
sections  I  have  read  it  is  intended  it  shall  fall 
upon  the  beneficiary  and  not  upon  anyone  else, 
and  that  it  should  fall  on  the  beneficiai'y  or  bene- 
ficiaries, as  the  case  may  be,  according  to  their 
respective  intereste.  The  2nd  sub-section  of 
sect.  14  shows  that,  inasmuch  as  there  may  be 
difSculties  at  times  in  ascertaining  what  the  duty 
is,  or  dispute  about  it,  provision  is  made  that,  if 
there  is  any  dispute  as  to  the  proportion  of  estate 
duty  to  be  borne  by  any  property  or  person, 
it  may  be  determined  by  application  to  the 
court.  It  may  be  very  difficult  indeed  to  arrive 
at  the  precise  value,  but,  if  there  is  a  dis- 
pute with  respect  to  it,  then  it  may  be  settled  in 
the  way  that  I  have  mentioned.  Under  those 
circumstances  it  seems  to  me  that  those  pro- 
visions of  the  Act  are  reasonably  clear,  and  show 
that  in  this  case  the  duchess,  who  takes  35,0002. 
must  bear  the  estate  duty  payable  in  respect  of 
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tbat  amount.  I  should  say  so,  independently  of 
the  14th  section  of  the  Act,  but  I  think  that  sec- 
tion also  applies.  I  think  that  the  sum  of  35,0002. 
is,  to  use  the  language  of  that  section,  "  money 
charged  upon  the  property."  The  fund  is  real 
estate,  but  the  way  in  which  it  is  charged  is  this. 
There  is  a  direction  to  sell  the  estate,  and  pay 
that  amount  out  of  the  proceeds  thereof.  Tnat 
seems  to  me  clearly  to  amount  to  a  charge  of,  this 
money  upon  the  estate.  The  legatee  is  of  course 
entitled  to  have  the  amount  raised  out  of  the 
estate,  but  if  the  legacy  is  paid  off  there  is  an 
end  of  the  matter,  the  legatee  has  no  further  inte- 
rest, and  cannot  enforce  any  trust  for  sale.  If  the 
persons  entitled  behind  the  legatee  raise  the  money 
by  mortga^  and  pay  off  the  legatee,  he  could 
not  insist  upon  the  pi-opei-ty  being  sold.  Even  if 
a  sale  was  necessary  the  legatee  could  not  insist 
on  a  sale  of  more  than  was  necessary  to  pay  off 
the  sum.  All  the  legatee's  claim  is,  to  have  the 
35,O0OJ.  raised  out  of  the  estate  by  resorting  to  a 
sale  of  a  sufficient  part  if  necessary,  but  if  it  can 
be  raised  out  of  the  estate  in  any  other  way,  snoh 
as  by  mortgage,  he  has  no  ri^ht  to  insist  on  a  sale. 
Therefore  the  legatee  has  in  my  opinion  under 
that  14th  section  a  charge  upon  the  estate  for 
the  sum  of  35,000!.,  and,  if  that  is  so,  we  have 
these  words  in  the  14th  section :  In  the  case  of 
such  property  as  this  "  an  amount  equal  to 
the  proper  rateable  part  of  the  estate  duty 
may  be  i"ecoTered  by  the  person  who  being 
authorised  or  required  to  pay  the  estate  duty 
in  i-espect  of  any  property  has  paid  such  duty  from 
the  person  entitled  to  any  sum  cuarged  on  such  pro- 
perty." Now,  the  persons  who  under  the  settlement 
are  liable  in  the  first  place  to  account  for  the 
duty  are,  I  suppose,  the  trustees  of  the  settlement. 
I  do  not  know  exactly  what  has  been  done  yet, 
but  prima  facie  it  would  appear  that  they  are  the 
persons  to  account.  But,  if  not,  the  persons  to 
account  for  the  duty  in  respect  of  this  35,0002. 
would  be  the  executors  of  the  Countess  of  Orf ord, 
to  whom  the  money  is  appointed,  and  to  whom  it 
would  have  to  be  paid.  If  they  hare  paid  the 
duty  themselves  they  clearly,  in  my  opinion, 
would  be  entitled  to  charge  it  against  the 
duchess  in  respect  of  this  35,0002.,  or,  if  that  sum 
had  been  paid  to  her,  they  might  recover  the  duty 
back  from  her  under  this  section.  As  to  costs,  I 
think  the  rule  is  now  established  that,  in  the  case 
of  an  appointed  fund,  the  costs  must  be  paid 
rateably  out  of  the  appoiTited  shares  and  not  out 
of  the  residue.  The  rule  was  laid  down  in  Warren 
V.  Posththwaite  (ubi  sup.)  in  1846.  In  1851,  in 
Petre  v.  Peire  {ubi  sup.),  which  was  cited  by  Mr. 
Temon  Smith  as  an  adverse  decision,  the  Master 
of  the  Bolls  seems  to  have  come  to  a  different 
conclusion.  But  the  CHses  of  Trollope  v.  Boutledge 
(10  L.  T.  Eep.  O.  S.  224;  1  De  G.  &  S.  662)  and 
Moore  v.  Dixon  (15  Ch.  Div.  566)  seem  to  me  to 
have  established  the  rule.  It  is  true  that  Petre 
V.  Petre  was  not  quoted  in  those  cases,  but  I  do 
not  think  that  decision  would  justify  me  in 
departing  from  the  modem  rule.  The  costs, 
therefore,  must  be  borne  rateably. 

Solicitors  :  Caprons,  Dalton,  Hitchins,  and 
Brabant ;  Burch,  Whitehead,  and  Davidson ; 
Nicholls,  Manisty,  and  Co. 


Saturday,  Dee.  21, 1896. 

(Before  North,  J.) 

Stmes  v.  Stmbs.  (a) 

Appointment —  Contingent  remaindei —  Executory 

devise  —  Life  estate — Tenants    in    common   or 

joint  tenants. 

Under  a  settlement  made  on  the  marriage  of  D.  S. 
and  A.  8.  certain  lands  were  limited  after  the 
death  of  the  survivor  to  the  use  of  such  of  the 
children  or  remoter  issue  of  the  marriage  as 
D.  8.  and  A.  8.  should  jointly  appoint.  There 
was  one  child  only  of  the  marriage,  J.  D.  8.  By 
deed-poll,  dated  the  2,nd  Sept.  1848,  D.  S.  and 
A.  8.  appointed  the  lands,  after  the  death  of  the 
survivor  of  D.  8.  and  A.  S.,  to  the  use  of  three 
children  of  the  said  J.  D.  8.,  who  were  then 
living,  by  name,  and  all  other  the  child  or 
children  of  the  said  J.  D.  8.  who  should  happen 
to  be  living  at  the  decease  of  the  survivor  of  the 
said  D.  8.  and  A.  8.,  and  to  the  heirs  and 
assigns  of  such  of  them  as  shmild  attain  the  age 
of  twenty-five  years,  equally  as  tenants  in  comTnon 
and  not  as  joint  tenants.  A.  8.  survived  her 
husband  D.  8.,  and  died  on  the  5th  Nov.  1873. 
At  that  date  there  were  seven  children  of  the 
said  J.  D.  8.  living,  of  whom  the  three  named  in 
the  deed-poll  had  attained  twenty-five  ;  the  other 
four  were  then  under  twenty-five,  hut  afterwards 
attained  that  a^e.  This  was  a  special  case  stated 
for  the  opinion  of  the  court  on  the  question 
whether  the  appointm.ent  made  by  the  deed-poll 
was  valid,  and  what  estates  were  thereby  created. 

Held,  that  the  appointment  must  be  construed  a» 
'  creating  legal  contingent  remainders,  which  must 
vest,  if  at  aU,  at  the  death  of  A.  8.,  and  that 
there  was  a  valid  appointment  to  aU  the  children 
of  J.  D.  8.  who  were  living  at  the  death  of  A.  8., 
as  tenants  in  common  for  life,  with  remainder 
to  such  of  the  same  children  as  had  at  that  date 
attained  twenty-five,  as  tenants  in  common  in 
fee. 

Special  case. 

By  an  indenture  of  settlement  dated  the  3rd  Feb. 
1819,  made  on  the  marriage  of  David  Symes  with 
Ann  his  wife,  then  Ann  Fidsley,  spinster,  David 
Symes  covenanted  to  bar  his  estate  tail  in  an 
undivided  fourth  share  of  certain  hereditaments, 
and  to  settle  it  to  the  use  of  himself  for  life,  and 
from  and  after  bia  death  to  trustees  during  the 
life  of  Ann  Pidsley  upon  the  trusts  therein  men- 
tioned, and  after  her  death  to  the  use  of  trustees 
for  a  term,  the  trusts  whereof  never  arose,  with 
remainder  "  to  the  use  of  such  child  or  children 
of  the  body  of  the  said  David  Symes,  on  the 
body  of  Ann  Pidsley  to  be  begotten,  or  of  the 
issue  of  any  such  child  or  children,  in  such  parts 
shares,  and  proportions,  and  for  such  estate  and 
estates,  interest  and  interests,  and  charged  and 
chargeable  to  and  with  the  payment  of  any  sum 
or  sums  of  money  to  any  other  of  the  same 
children,  and  for  such  estate  and  estates  as  David 
Symes  and  Ann  Pidsley  should  jointly  by  deed 
direct,  limit,  or  appoint.  And  in  default  of  such 
appointment,  to  the  use  of  the  first  and  other  sons 
of  the  marriage  successively  in  tail  male. 

The  marriage  took  place,  and  by  means  of  a 
recovery  and  a  deed  of  the  2nd  June  1819  the 
estate  tail  of  David  Symes  was  barred,  and  his 
undivided  share  in  the  hereditaments  settled  to 
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uEee  exactly  oorresponding  with  those  stated  in 
the  settlement. 

There  was  only  one  child  of  the  marriage,  viz., 
■John  David  Symes  the  elder.  He  married  in 
1843,  and  had  seven  children,  of  whom  three,  John 
David  Symes  the  younger,  William  Henry  Symes, 
and  Maiy  Elizabeth  Symes  (afterwards  Done) 
were  bom  before  the  date  of  the  appointment 
herinafter  mentioned. 

By  a  deed-poll,  dated  the  2nd  Sept.  1848,  David 
Symes  and  Ajin  Symes  jointly  appointed  that  the 
share  should,  from  and  after  the  decease  of  the 
survivor  of  them  the  said  David  Symes  and  Ann 
Symes,  be 

To  the  lue  of  the  said  J.  D.  Symes  the  younger, 
William  Henry  Symea,  and  Mary  Elizabeth  Done,  and 
all  other  the  ahQd  and  children  of  the  said  J.  D.  Symea 
the  elder,  who  shonld  happen  to  be  living  at  the  decease 
of  the  snrrivor  of  the  said  David  Symes  and  Ann  Symes, 
and  to  the  heirs  and  assigns  of  such  of  them  as  shonld 
■attain  the  age  of  twenty-five  years,  equally  aa  tenants  in 
common  and  not  aa  joint  tenants  .  .  .  bnt  in  ease 
■either  of  them,  the  said  J.  D.  Symes  the  yonnger, 
William  Henry  Symes,  and  Mary  Elizabeth  Done,  and 
■any  saoh  child  or  children  as  aforesaid,  shonld  depart 
this  life  under  the  age  of  twenty-five  years,  then  imme- 
diately after  snch  his  or  her  decease  to  the  use  of  the 
survivors  or  other  of  them,  their,  his,  or  her  heirs  and 
assigns. 

.Ajnd  it  was  by  such  deed-poll  provided  that,  in 
case  the  appointment  intended  to  be  thereby  made 
to  or  in  favour  of  the  after-bom  children  of  J.  D. 
Symes  the  elder  shonld  from  any  cause  fail  of 
■effect,  then  David  Symes  and  Ann  Symes,  in 
further  exercise  of  their  power,  declared  and 
appointed  that  those  presents  "  should  operate  as 
■an  appointment  of  the  said  hereditaments  to  the 
said  J.  D.  Symes  the  younger,  William  Henry 
Symes,  and  Mary  Elizabeth  Done,  or  such  of  them 
■as  should  attain  the  age  of  twenty-five  years  as 
aforesaid,  their  several  and  respective  heirs  and 
■assigns." 

David  Symes  died  on  the  24th  May  1867,  and 
Ann  Symee  died  on  the  3rd  May  1873. 

The  three  children  of  J.  D.  Symes  the  elder 
named  in  the  deed  of  appointment  all  attained  the 
■age  of  twenty-five  years  before  the  death  of  Ann 
Symes ;  the  other  four  children  were  all  bom  in 
the  lifetime  of  Ann  Symes,  but  had  not  attained 
the  age  of  twenty-five  years  at  her  death.  They 
all  suDsequently  lived  to  attain  that  age. 

John  David  Symes  the  yoimger  died  on  the  25th 
Jnne  1892  leaving  no  male  issue. 

William  Henry  Symes  died  on  the  25th  June 
1892,  leaving  the  plaintiff,  his  eldest  son,  and  the 
heir  in  tail  male  of  John  David  Symes  the  elder. 

Frederick  (George  Symes,  one  of  the  younger 
■children,  died  in  1894. 

From  the  death  of  Ann  Symes  each  of  the  seven 
■children  of  J.  D.  Symes  the  elder,  or  their  heirs 
and  devisees,  had  been  in  uninterrupted  and  undis- 
puted enjoyment  and  i-eceipt  of  one  equal  seventh 
part  of  the  rents  and  profits  of  the  share. 

This  was  a  special  case  filed  on  the  30th  Nov. 
1895,  in  which  the  eldest  son  of  William  Henry 
Symes  was  plaintiff  and  the  other  six  children  of 
J.  D.  Symes  the  elder  or  their  representatives 
were  defendants.  The  questions  submitted  to 
the  court  were:  (1)  Whether  the  appointments 
purported  to  be  made  by  the  deed-poll  of  the 
liaA  Sept.  1848  were  wholly  invalid,  and,  if  so, 
whether  the  plaintiff  bec^e  on  the  death  of 


John  David  Symes  the  younger  entitled  for  an 
estate  in  tail  male  in  possession  to  the  share  in 
question.  (2;  Whether  any  appointment  of  the 
share  was  validly  made,  and,  if  so,  what  estates 
and  in  favour  of  what  persons  were  thereby 
created.  (3)  Whether,  in  the  event  of  the  plaintiff 
not  being  entitled  as  suggested  in  question  (1),  he 
was  entitled  to  the  share  for  an  estate  in  tail  male 
in  remainder  expectant  upon  the  decease  of  the 
last  survivor  of  the  othei-  children.  (4)  WTiether 
the  defendants  had  acquired  an  indefeasible  title 
by  virtue  of  the  Statute  of  Limitations. 

Vernon  Smith,  Q.C.  and  Waggett  for  the  plain- 
tiff.— We  contend  that  the  true  construction  of 
the  deed  of  appointment  is,  that  it  first  creates  a 
life  estate  in  all  the  children  of  J.  D.  Symes  the 
elder  who  should  be  living  at  the  death  of  the 
survivor  of  David  Symes  and  Ann  Symes  as  joint 
tenants ;  and  then  there  is  a  further  gift  to  all 
those  who  should  attain  twenty-five  in  fee.  This 
is  intended  to  take  effect  by  way  of  executoi-y 
limitation,  and  it  is  void  because  the  class  to  take 
may  not  be  capable  of  being  ascertained  within 
the  limits  of  the  rule  against  perpetuities : 

BUght  V.  BartnoU,  45  L.  T.  Bep.  524  ;  19  Ch.  Div. 
294. 

There  are  no  words  of  limitation  to  the  first  gift, 
and  therefore  the  children  take  as  tenants  for  life, 
and  the  words  "  equally  as  tenants  in  common  " 
refer  only  to  the  executory  limitation  over,  so  they 
must  take  as  joint  tenants : 

Re  Atkituon ;  Wilton  v.  Atleinton,  66  L.  T.  Bep.  71 7  ; 
(1892)  3  Ch.  52  ; 

Be  The  Tiverton  Market  Act ;  Ex  parte  Tanner,  20 
Beav.  374. 
The  appointment  in  remainder  being  bad,  the 
plaintiff  is  entitled  to  on  estate  in  tail  male 
expectant  on  the  death  of  the  survivor  of  the 
children  of  J.  D.  Symes  the  elder.  If,  on  the 
other  hand,  these  children  take  as  tenants  in 
common  for  life,  the  plaintiff  is  entitled  to  an 
estate  in  tail  male  in  one-seventh  on  the  death  of 
each  child. 

Swinfen  Eadu,  Q.C.  and  Q.  Cwrtis  Price  ior  the 
defendants. — We  submit  that,  on  the  true  con- 
struction of  the  deed  of  appointment,  the  gift  to 
the  children  of  J.  D.  Symes  the  elder  coalesces 
with  that  to  the  heirs  and  assigns  of  those  who 
attain  tweniy-five ;  and  we  have  a  gift  in  fee  to 
such  of  the  children  as  attain  twentv-five.  This 
gift  is  clearly  made  by  way  of  legal  remainder, 
and  therefore  could  only  taKe  effect  in  favour  of 
those  children  who  had  attained  twenty-five  at 
the  termination  of  the  previous  life  estates,  that 
is,  at  the  death  of*  Ann  Symes.  If  the  first  part 
of  the  gift  to  the  children  living  at  the  death  of 
Ann  Symes  creates  a  joint  tenancy,  and  therefoi-e 
the  two  estates  do  not  coalesce,  then  there  is  a 
legal  remainder  ready  to  take  effect  eo  inslanti 
on  the  determination  of  the  life  estate  given  to 
the  children  as  joint  tenants.  That  remainder 
would  be  perfectly  good.  Another  possible  con- 
struction would  be,  that  there  is  a  gift  by  way  of 
executory  use  to  all  the  children  who  attain 
twenty-five.  That  would  be  void  altogether,  and 
in  that  case  all  the  defendants  have  acquired 
indefeasible  estates  by  possession  under  the 
Statute  of  Limitations. 

NoBTH,  J. — The  question  in  this  case  is,  what 
is  the  true  oonstraction  of  a  deed  of  appointment 
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executed  on  the  2nd  Sept.  1848.    In  1819  David 
Symee  was  tenant  in  tail  of  an  undivided  fourth 
snare  of  certain  property.    Nothing  turns  upon 
the  title  to  the  other  three-fourths,  and  it  is  more 
convenient  to  treat  the  undivided  share  as  the 
whole.    By  articles  dated  the  3rd  Feh.  1819  he 
agreed  to  settle   this    property,   and    after   his 
marriage  he  barred  his  estate  tail,  and  settled  the 
property  in  accordance  with  the  articles.     [His 
Lordship  stated  the  settlement  above  set  out  and 
proceeded:]     There  was  only  one  child  of  this 
marriage,  viz.,  John  David  Symes  the  elder,  and 
in  1848  David  Symes  and  his  wife  exercised  the 
joint  power  of  appointment  given  them  by  the 
settlement.      For  some  reason  which  does    not 
appear  they  passed  over  their  son,  and  made  an 
appointment  in  favour  only  of  his  children,  the 
grandchildren  of  the  marriage.     [His  Lordship 
read  the    appointment   and    continued:]      Mrs. 
Symes  survived  her  husband  and  died  in  Nov. 
1873,  and  on  her  death  the    appointment  took 
effect.    There  were  seven  children  of  the  marriage 
of  J.  D.  Symes  the  elder,  three  of  whom  were 
bom  before  the  date  of  the  appointment,  and  had 
attained  twenty-five  at  the  death  of  Mrs.  Symea. 
The  other  four  were  bom  between  the  date  of  the 
appointment  and  Mrs.  Symes'   death,  but  had 
not    attained    twenty-five    at   the    latter    date. 
Now  the    first   limitation    in    the    appointment 
with  which  we  have   to    deal  is  clearly  a  legal 
contingent  remainder.    It  is  to  the  childi-en  who 
should  happen  to  be  living  at  the  death  of  the 
survivor.    That  is  perfectly  good,  because  it  must 
vest,  if  at  all,  at  the  death  of  Mrs.  Symes,  the 
tenant  for  life,  who  was  living  at  the  date  of  the 
settlement.     The  grandchildren  who  should  be 
living  at  that  time  were  to  take  immediate  vested 
interests.     That  is  a  perfectly  good  limitation. 
It  is  clear  that  they  were  intended  to  take  an 
immediate  interest.    The  words  give  such  an  in- 
terest, and  the  gift  over,  "if  any  such  child  or 
children  as  aforesaid  should  depart  this  life  under 
the  age  of  twenty-five  years,  then  immediately 
after  such  his  or  her  decease  to  the  use  of  the 
survivors,"  is  by  way  of  shifting  use,  and  shows 
that  those  children  were  to  take  some  immediate 
interest,  not  to  wait  till  they  attained  twenty-five 
before  taking  anything.  Then  the  question  arises, 
what  is  the  extent  of  the  interests  they  take  ?    It 
is  clear  they  can  only  take  life  interests,  for  there 
are  no  words  of  limitation,  and  by  virtue  of  the 
subsequent  clause  the  interest  of  any  grandchild 
who    dies    under  twenty-five  comes  to  an  end. 
Then  what  becomes  of  the  inheritance  ?     There 
is  this  limitation,  "  and  to  the  heirs  and  assigns 
of  such  of  them  as  shall  attain  the  age  of  twenty- 
five  years."    It  is  plain  that  the  class  to  whom 
the  inheritance  is  limited  is  not  the  same  as  that 
to  which  the  life  estates  have  been  given.    It  is 
to  such  members  of  the  class  previously  named  as 
should  attain  twenty-five.    It  might  in  the  event 
have  included  all  the  members  of  the  former  class, 
but  it  is  not  the  same.     This  again  is  clearly  a 
contingent  remainder.    It  must  vest  at  the  time 
when  the  prior  life  estate  comes  to  an  end,  that  is, 
at  the  death  of  Mi's.  Symes,  or  not  at  all ;  and  it 
would  vest  in  the  grandchildren  who  had  attained 
twen^-five  at  the  time  at  which  it  must  vest  or 
fail.  The  remainder  therefore  vested  at  the  death  of 
Mrs.  Symes  in  the  three  eldest  grandchildren  who 
had  then  attained  twenty-five,  to  the  exclusion  of 
the  other  four.    There  are  some  cases  in  which 


E  gift  somewhat  similar  to  this  has  been  con- 
strued as  an  executory  devise,  and  not  as  a  con- 
tingent remainder.  But  in  those  cases  there  were 
words  in  the  instruments  in  question  which 
enabled  the  court  to  say  they  were  clearly  in- 
tended to  operate  as  executory  devises.  In  the 
present  case  I  cannot  find  any  words  which  justify 
me  in  construing  tbe  limitations  as  executory. 
An  example  of  the  cases  to  which  I  am  referring 
is  Be  Lechmere  and  Lloyd  (45  L.  T.  Bep.  561 ; 
18  Oh.  Div.  524).  That  was  a  devise  to  E.  for  her 
Uf  e,  and  "  after  her  decease  to  such  of  her  children 
living  at  her  death,  and  such  issue  then  living  of 
her  children  then  deceased  as  either  before  or 
after  her  decease  shall  being  a  male  or  males 
attain  the  age  of  -twenty-one  years,  or  being  a 
female  or  females  attain  that  age  or  marry,  in 
fee  simple,  to  take  if  more  than  one  as  tenants  in 
common."  £.  survived  the  testator  and  died, 
leaving  five  childi-en  who  had  attained  twenty-one, 
and  two  who  were  infants.  There  it  was  quite 
clear  that  all  the  children  who  attained  twenty- 
one  at  any  time  were  intended  to  take,  and  Sir 
6.  Jessel,  M.B.  held  that  the  devise  could  not 
take  effect  as  a  remainder  in  respect  of  those 
children  who  survived  the  tenant  for  life,  but  had 
not  attained  twenty-one  at  her  death,  and  must, 
therefore,  in  order  to  let  in  those  children,  be 
construed  as  an  executory  devise.  But  in  his 
judgment  the  Master  of  the  Rolls  put  the  very 
case  which  is  before  me  (45  L.  T.  Rep.  562  ;  18  On. 
Div.  528),  and  said :  "  II  the  devise  be  to  A.  for 
life,  and  after  her  death  simply  to  a  class  of 
children  who  shall  attain  twenty-one  or  marry,  I 
agree  that  those  members  of  the  class  who  mive 
not  attained  twenty-one  or  married  at  the  death 
of  the  tenant  for  life,  though  they  may  do  so 
afterwards,  cannot  take  according  to  the  rule  in 
FeaHng  v.  Allen  (12  M.  &  "W.  279) "  ;  and  inasmuch 
as  the  condition  of  attaining  the  prescribed  age 
must  be  fulfilled  at  the  death  of  the  tenant  for 
life,  it  is  immaterial  whether  that  age  is  twenty- 
one  or  twenty-five.  The  decision  of  tne  Master  of 
the  Rolls  was  followed  in  Miles  v.  Jarvis  (49  L.  T. 
Rep.  162 ;  24  Ch.  Div.  633),  and  Dean  ▼.  Dean 
(65  L.  T.  Rep.  65  ;  (1891)  3  Ch.  150).  But  in  each 
case  there  were  words  showing  that  children  bom 
or  attaining  the  prescribed  age  after  the  death  of 
the  tenant  for  life  were  intended  to  take.  The 
result  is,  therefore,  that  there  is  a  good  gift  to  all 
the  grandchildren  for  life,  and  the  inheritance  is 
well  given  to  the  thi'ee  children  who  had  attained 
twenty -one  at  Mrs.  Symes'  death.  I  do  not  know 
whether  the  appointors  quite  understood  what 
they  were  doing.  I  think,  from  the  subsequent 
proviso  in  case  the  appointment  failed,  that 
they  did  not.  [His  Lordship  read  this  proviso.] 
Though  this  alternative  gift  did  not  take  effect, 
it  shows  an  obvious  intention  on  the  part  of  the 
donors  that,  if  for  anv  reason  the  seven  children 
could  not  take,  the  three  who  were  living  at  the 
date  of  the  appointment  should  do  so.  I  have 
already  said  that  the  grandchildren  who  had  not 
attained  twenty-five  at  the  death  of  Mrs.  Symes 
took  estates  for  life  only,  and  I  think  they  took 
as  tenants  in  common.  [His  Lordship  read  again 
the  words  of  the  appointment.]  I  think  the 
appointment  first  describes  the  persons  who  are 
to  take,  and  then  the  way  in  which  they  are  to 
take,  and  as  a  matter  of  construction  I  think  the 
words  as  "  tenants  in  common  "  apply  to  all  that 
goes  before.   In  the  case  of  the  grandchildren  who 
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take  remainders  in  fee  the  remainders  will 
coalesce  with  their  reapectire  life  estates.  The 
result  is,  that  the  two  suryiving  children  who  had 
not  attained  twenty-five  at  the  death  of  the 
tenant  for  life  are  each  entitled  to  one- seventh  of 
the  property  for  life,  and  subject  thereto  the  three 
ohildi-en  who  had  attained  twenty-five  at  that 
date  take  the  whole  as  tenants  in  common  in  fee. 
The  point  stated  in  the  case  as  to  the  Statute  of 
Limibitions  does  not  arise,  becaose,  on  the  con- 
struction I  have  put  on  the  deed,  all  the  rents 
were  paid  to  the  right  persons  until  the  death  of 
Frederick  G^rge  Symes  in  1894. 

Solicitors  :  Ouscotte,  Wadham,  and  Bradbury  ; 
Yard*  and  Loader. 


QUEEN'S  BENCH  DIVISION. 
Saturday,  Dee.  21, 1895. 

(Before  Lord  Bussbll,  G.J.,  Wills  and 

Wbiqht,  JJ.) 

Re  Aeton.  (o) 

Extradition — BequieiHon  by  foreian  Government 

—  Poliiieal    offence  —  Oooa   favth   of  foreign 

Government — J'ower  of  eowrte  to  inquire  into— 

Extraditvm  Act  1870  (33  £  34  Vict.  e.  52).  s.  3. 

Sect.  3  of  the  Extradition  Act  1870  provides  that  a 
fugitive  oriminal  »h<M  not  be  mtrrendered  if  the 
offence  in  reaped  of  vohieh  hie  eurrender  u  de- 
manded it  one  of  a  political  character,  or  if  he 
prove  that  the  requisition  for  his  surrender  hat 
in  fact  been  made  with  a  view  to  try  or  ptmish 
him  for  an  offence  of  a  political  character. 
Held,  that,  to  come  wiihin  this  section,  the  political 
offence  must  be  one  which  has  been  already  com- 
mitted ;  and  that  it  is  not  sufficient  to  show  that 
if  the  accused  be  surrendered  he  will  or  may  be 
tried  or  punished  for  some  offence  of  a  political 
character  not  yet   committed,  such  as  for  con- 
tempt of  court  in  refusing  to  disclose  political 
secrets,  or  answer  questions  relating  to  his  political 
knowledge : 
Held,  also,  that  the  courts  of  this  country  have  no 
power  to  enter  into,  and  ought  not  to  enter  into, 
the  question  whether  the  diennand  for  the  extra- 
dition of  the    acctised   has    been  made    by  the 
foreign    Government  in  good  faith  and  in  the 
interests  of  justice,  or  merely  from  political  con- 
siderations. 
Motion  on  behalf  of  Emile  Arton,  now  a  pri- 
soner in  Her  Majesty's  prison  at  Holloway,  for 
an  order  nisi  calling  on  the  Secretary  of  Sta^  for 
the  Home  Depaitment,  Sir  John  Bridge,  chief 
magistrate  at  Bow-street,  and  the  Giovemment  of 
the  French  Republic,  to  show  cause  why  a  writ  of 
habeas  corpus    should  not  issue  to  bring  the  body 
of  Arton  into  court  to  abide  judgment. 

Arton  had  been  arrested  in  London  on  the  16th 
Nov.  1895,  on  a  warrant  which  had  been  issued  in 
Paris,  and  which  arrived  in  this  country  in  July 
1892.  He  was  brought  before  Sir  John  Bridge,  and 
an  order  of  committal  had  been  made  against  him 
for  the  purpose  of  being  extradited  to  tiie  French 
Government.  The  order  of  committal  had  been 
made  in  respect  of  six  separate  offences,  which  were 
described  therein  as  (1)  falsification  of  accounts 
and  using  falsified  accounts,  (2)  fraud  as  agent  or 
trustee,  (3)  obtaining  money  and  goods  by  false 

(a)  Beported  by  W.  W.  Obb,  Eiq.,  IIarriat«i>te-L«w. 


pretences,  (4)  crimes  against  the  bankruptcy  laws, 
(5)  larceny,  (6)  embezzlement. 

The  grounds  upon  which  the  present  motion 
was  made  were  four,  namely,  (1)  that  the  person 
in  custody  has  been  committed  for  offences  not 
within  the  Extradition  Treaty  made  between 
England  and  France;  (2)  that  the  accused  wa« 
committed  for  offences  of  which  the  depositions 
disclosed  no  prima  facie  proof;  (3)  that  the 
demand  for  the  extradition  is  not  made  in  good 
faith  and  in  the  interests  of  justice ;  and  (4)  that 
the  offences  for  which  the  accused  is  committed 
are  political  in  their  character,  and  that  the 
surrender  has  been  demanded  from  political 
motives.  With  regard  to  the  &nt  ground  of  ob- 
jection it  was  said  that  the  crime  of  faux, 
mentioned  in  the  committal  order,  and  translated 
as  "falsification  of  accounts  and  using  falsified 
accounts,"  did  not  come  within  anv  of  tne  crimes 
specified  in  clause  3  of  the  Extradition  Treaty  with 
France  (1878),  which  set  out  the  crimes  in  respect 
of  which  extradition  may  be  granted.  As  a  rule 
was  g^ranted  upon  this  point,  and  as  the  second 
ground  of  objection  was  not  insisted  upon,  and  a 
rule  refused  thereon,  it  is  unnecessary  to  refer  to 
them  further. 

The  Extradition  Act  1870  (33  &  34  Yiot  o.  52) 
provides : 

Seot.  3.  The  following'  restriotions  shall  be  obserrad 
with  respeot  to  the  Bnrrender  of  fogitive  oriminalH : 
(1)  A  fngitiTe  oriminal  shall  not  be  ■urrendered  if  the 
offenoe  in  respeot  of  whioh  hia  snirender  is  demanded  is 
one  of  a  politioBl  oharaoter,  or  if  he  proTe  to  the  latia- 
faotion  of  the  polioe  magistrate,  or  the  ooort  before 
whom  he  is  brought  on  habeas  corpus,  an  to  the  Seoretaiy 
of  State,  that  the  requisition  for  his  snrtender  has  in 
faot  been  made  with  a  view  to  try  or  punish  him  for  an 
oifenoe  of  a  poUtioal  oharaoter. 

C.  W.  Mathews  in  support  of  the  motion. — 
[Lord  Btibbell,  O.J. — We  wish  you  to  deal  with 
the  last  ground  of  your  application,  and  postpone 
the  ground  that  the  demand  for  the  extradition 
was  not  made  in  good  faith.]  That  course  will 
prejudice  me  with  regard  to  the  last  point,  as  I 
had  hoped  by  going  through  the  facts  and  showing 
that  the  demand  was  not  made  in  good  faith,  to 
strengthen  my  argument  upon  the  last  ground. 
Although  it  may  seem  to  i-aise  a  dif&culty  in  the 
first  instance  to  suggest  that  the  offences  which 
are  here  charged  are  offences  of  a  political 
character,  yet  the  case  of  Be  Castioni  (64  L.  T. 
Bep.  344;  (1891)  1  Q.  B.  149)  shows  that  a  case, 
which  was  a  printd  facie  case  of  murder,  was  in 
the  result  held  to  be  an  offenoe  of  a  political 
character,  and  the  court  arrived  at  that  conclusion 
by  going  into  all  the  cireumstances  of  the  case. 
The  man  there  was  charged  and  his  extradition 
demanded  for  the  crime  of  murder,  and  in  the 
first  instance  the  same  difScnlty  presented  itself 
as  here,  because  those  who  had  to  deal  with  the 
case  prima  facie  could  not  imagine  how  that 
could  come  within  the  description  of  a  political 
offenoe.  What  enabled  the  court  to  come  to  that 
conclusion  was  the  fact  that  the  court  had  before 
it  the  history  of  the  rising  in  the  nourse  of  whioh 
the  person  was  killed,  for  whose  murder  Castioni 
was  charged,  and  returned  for  extradition.  [Lord 
BnssELL,  C.J. — What  you  have  to  show,  as  the 
section  prescribes,  is  that  the  offence  in  respect 
of  which  the  surrender  is  demanded,  is  one  of  a 
political  character,  or  that  the  requisition  for  his 
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sun-ender  is  with  a  view  to  try  or  punish  him  for 
an  offence  of  a  political  character  J  If  this  man 
loe  returned  to  France  an  nffort  will  be  made  to 
try  him  for  an  offence  of  a  political  character. 
He  will  be  tried  as  he  discloses  or  refuses  to 
disclose  political  secrets  to  the  French  Govern- 
ment. [Lord  Bttssell,  C.J. — What  is  the  name 
or  the  character  of  the  political  offence  for  which 
he  will  be  tried  P]  I  cannot  give  the  names  of 
the  offences  qua  political  offences,  but  I  can  show 
that  his  punishment  will  depend  upon  his  dis- 
closure or  failure  to  disclose  what  is  deemed  to 
be  within  his  political  knowledge.  That  may  be 
;a  grave  reflection  to  make,  and  for  that  reason  I 
was  desirous  of  placing  before  the  court  the 
circumstances  which  go  to  establish  a  strong 
prima  facie  case  that  it  will  be  so.  He  will  be 
punished  in  respect  of  a  political  offence,  and  that 
■offence  is — ^though  I  cannot  give  it  a  particular 
name — that  he  will  not  give  information  which  it 
has  been  avowed  they  will  extract  from  him  by 
interrogatories  as  soon  as  tiiey  get  him  back. 
Indirectly  he  will  be  tried  for  a  political  offence ; 
he  must  either  answer  the  questions  put  to  him,  or 
else,  being  in  contempt,  he  must  remain  in  prison 
until  he  does  answer  them,  and  so  purge  his 
-contempt.  That  clearly  shows  that  he  will  be 
punisheii  for  an  offence  of  a  political  character, 
the  withholding  of  information  which  is  exclu- 
sively political  in  its  character.  I  come  to  the 
point  I  have  passed  over  that  this  requisition  is 
not  made  in  good  faith  on  the  part  of  tne  French 
Giovemment.  [Lord  Bubsbll,  O.J. — "We  think 
we  cannot  hear  you  upon  that  point  that  the 
application  by  the  French  Government  is  not 
made  in  good  faith.  It  is  impossible  for  us  to 
listen  to  such  a  contention,  as  it  is  an  inquiry  into 
which  this  court  is  utterly  unable,  and  has  no 
.authority,  to  enter.]    He  also  referred  to 

Re  Bellencoutre,  64  L.  T.  Bep.  461 ;  (1891)  2  Q.  B. 
122. 

Lord  BiTBSELL,  G.J. — In  this  case  it  is  not 
necessaiT  that  the  court  should  consider  the 
general  law  of  extradition  except  for  the  purpose 
of  pointing  out  the  distinction  between  its  political 
and  its  strictly  judicial  aspect,  with  the  latter  of 
which  alone  we  have  to  deal.  Extradition  is 
founded  upon  the  broad  principle  that  it  is  in  the 
interests  of  civilised  communities  that  crimes, 
acknowledged  by  civilised  communities  to  be 
such,  should  not  go  unpunished ;  and  it  is  part  of 
the  comity  of  nations  that  one  state  shall  assist 
another  in  order  to  bring  those  who  commit  such 
crimes  to  justice.  But  the  application  of  that 
principle  and  the  conditions  upon  which  extradi- 
tion shall  be  granted,  the  class  of  crimes  in  respect 
of  which  it  should  be  granted,  and  the  formalities 
to  be  observed  in  the  obtaining  of  extradition,  are 
all  matters  primarily  for  the  two  political  powers  in 
question  to  arrange  in  the  first  instance  by  treaty, 
and  then  having  arranged  it  by  treaty,  to  express 
in  a  legislative  enactment  what  are  the  conditions, 
the  limitations,  and  the  class  of  crimes  with 
respect  to  which  extradition  ought  to  be  granted. 
And  it  is  to  the  expression  of  the  legislature,  and 
the  expression  of  the  legislature  alone,  in  an  Act 
•or  Acts  of  Parliament  that  judicial  tribunals  can 
refer.  The  Act  or  Acts  of  Parliament  are  at  once 
the  sole  source  and  the  strict  limitation  of  the 
.judicial  functions  of  the  court.  We  are  sitting 
here  as  judges,  and  as  judges  only,  and  we  have 


nothing  to  do  with  political  questions  or  political 
considerations,  except  in  so  far  as  they  are  intro- 
duced into  the  Act  or  Acts  of  Parliament  which 
we  are  called  upon  to  construe.  The  grounds  on 
which  this  motion  is  made  are  four.  [His  Lord- 
ship dealt  with  the  fii'st  two  grounds  and  pro- 
ceeded :]  Passing  over  the  third  ground  for  the 
moment,  I  come  to  the  fourth,  which  is,  that  the 
offences  for  which  the  prisoner  is  committed 
are  political  in  their  character,  and  that  the 
surrender  has  been  demanded  from  political 
motives.  As  to  that  point  there  is  no  doubt  ttiat. 
if  the  learned  counsel  had  been  able  to  show  that 
the  surrender  was  demanded  for  an  offence  of  a 
political  character,  or  with  a  view  to  try  or  punish 
the  accused  for  an  offence  of  a  political  chancter 
— if  either  of  those  alternative  propositions  could 
have  been  established — ^it  would  furnish  a  ground 
either  for  the  intervention  of  this  court,  or  for  a 
declaration  by  this  court  that  for  such  an  offence 
no  extradition  could  legally  under  the  Act  of 
Parliament  be  made.  Is  there  anj  real  g^nnd 
for  either  of  these  suggestions  ?  First,  is  this  an 
offence  of  a  political  character,  or  is  any  one  of  the 
offences  an  offence  of  a  political  character  ?  The 
bare  enumeration  of  them  seems  to  me  to  be  a 
sufficient  answer  to  that  suggestion;  the  bare 
enumeiution  of  them  shows  that  they  are  com- 
pletely diveeted  of  any  offence  of  a  political 
character.  Then  can  it  be  said  that  the  requisi- 
tion is  made  with  a  view  to  try  or  punish  the 
accused  for  an  offence  of  a  pohtical  character? 
It  seems  to  me  to  be  perfectly  clear  that  -what 
that  means  is  this,  that  with  regard  to  a  person 
whose  extradition  is  demanded  for  having  com- 
mitted an  offence  of  a  political  character,  the 
pretence  of  another  and  a  different  crime  which 
does  come  within  the  Extradition  Act  and  the 
Treaty  is  resorted  to  as  a  pretence  and  excuse  for 
demanding  his  extradition  in  order  that  he  mav 
be  tried  and  punished  for  a  political  offence  which 
he  has  already  committed.  During  the  argu- 
ment I  several  times  asked  the  question,  what  is 
the  political  offence,  or  the  offence  of  a  political 
character,  which  it  can  be  alleged  the  accused  has 
committed  P  The  answer  to  that  was,  that  it  is 
impossible  to  give  it  a  name  or  to  describe  it.  I, 
therefore,  come  to  the  conclusion,  as  regards  that 
point,  that  there  is  no  evidence  to  warrant  us  in 
coming  to  the  conclusion  either  that  the  offence 
in  respect  of  which  surrender  is  demanded  is  one 
of  a  political  character,  or  that  the  requisition  for 
his  surrender  has  been  made  to  try  or  punish  him 
for  an  offence  of  a  political  character.  I  now 
come  to  the  ground  I  have  passed  over,  namely, 
that  the  demand  for  extradition  was  not  made  m 
good  faith  and  in  the  interests  of  justice.  I 
pointed  out  that  this  was  a  very  grave  and  serious 
statement  to  put  forward,  and  one  which  ought 
not  to  be  put  forward  unless,  indeed,  there  are 
veiy  strong  gi-ounds  for  supporting  it.  It  means 
to  convey  a  reflection  of  the  gravest  kind  upon 
the  motives  and  actions  of  a  responsible  Govern- 
ment of  a  neighbouring  and  friendly  Power,  and 
impliedly  some  of  the  observations  made  involve 
grave  imputations,  not  lightly  to  be  made,  upon 
the  judicial  authority  or  authorities  of  that 
friendly  Power.  This  bears  upon  the  political 
aspect  of  the  question.  Into  its  consideration 
matters  enter  of  which  this  court  is  utterly 
incompetent  to  judge,  and  of  which,  as  I  conceive, 
it  has  no  authority  to  judge.    They  are  oonside- 
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Tations,  if  they  exist  at  all,  to  be  addressed  to  the 
executive  of  this  country,  and  they  cannot  enter, 
and  ought  not  to  ester,  into  the  judicial  conside- 
ration of  this  question,  which  to  my  mind  turns 
solely  upon  the  terms  of  the  Act  ot  Parliament 
and  the  Treaty  on  which  that  Act  was  made. 
"Upon  these  grounds  there  wUl  be  no  rule  granted. 

Wills,  J. — I  am  entirely  of  the  same  opinion. 
With  regard  to  the  argument  that  the  requisi- 
tion for  Alton's  surrender  has  been  made  with 
a  view  to  try  or  punish  him  for  an  offence  of  a 
political  character,  I  think  it  is  impossible  to  doubt 
— applying  the  ordinary  principles  of  constrac- 
tion — that  the  offence  of  a  political  character  of 
which  the  Act  speaks  must  be  one  which  has 
been  already  committed.  It  is  admitted  that  no 
su^estion  can  be  made  of  any  conduct  of  the 
prisoner  which  can  be  so  described,  or  which  can 
fulfil  the  condition  I  hare  mentioned,  namely, 
that  the  prisoner  has  already  committed  a  poli- 
tical offence  against  the  laws  of  France ;  but  it  is 
said  that,  if  there  is  sufficient  evidence  to  justify 
him  being  properly  given  up  for  the  crimes  in 
respect  of  which  he  is  charged,  the  consequence 
will  be  that  when  he  gets  into  the  hands  of  the 
French  judicial  authorities  he  will  be  compelled 
either  to  disclose  the  matters  which  he  ^ows, 
and  which  it  is  said  other  people  are  interested 
in  knowing  also,  or  to  undergo  indefinite  impri- 
sonment until  he  does  answer  the  questions.  The 
same  considerations  which  indut.'e  us  to  say  that 
we  cannot  enter  into  the  question  whether  the 
executive  of  a  foreign  country  at  peace  with  us  is 
honest  or  dishonest  in  the  discharge  of  its  duty, 
ought  to  lead  us  to  refuse  to  entertain  the 
question  whether  it  is  probable  that  the  French 
courts  win  depart  from  their  own  laws.  We 
must  assume  that  the  French  courts  will  pro- 
ceed to  administer  justice  according  to  their  own 
laws;  and  so  long  as  they  do  that,  or  whether 
they  do  it  or  not,  we  have  no  right  to  interfere 
beforehand  to  prevent  them  from  exercising  in 
this  particular  case  the  kind  of  procedure  wnich 
they  exercise  with  regard  to  any  criminals  who 
may  be  bi-ought  within  their  jurisdiction.  The 
prisoner  in  the  present'  case  will  either  comply 
with  their  law  or  he  will  not.  If  he  compues 
with  their  law,  he  will  have  committed  no  offence 
for  which  he  will  be  either  tried  or  punished ;  if 
he  does  not  conform  to  their  law,  he  must  take 
the  consequences.  It  seems  to  me  that  that  is  an 
absolute  and  complete  answer  to  the  argument 
addressed  to  us  on  that  head. 

WsiOHT,  J.  concurred. 

Motion  refused. 
Solicitor  for  the  applicant,  Arthur  Newton. 


Vol.  LZXm.,  1892. 


Sttpem  €mi  oi  |«Hcature» 


COURT  OF   APPEAL. 

Thursday,  Dec.  5, 1895. 
(Before  Likdlet,  Smith  and  Biobt,  L.JJ.) 
Be  Lord  and  Fcllebton's  GoNTBACT.(a) 

APPHAL    FBOK    THE    COUNTY  PALATINE    COITBT 
OF  LANCASTEB. 

Trustee — Disclaimer — Property  out  of  the  jmrisdie- 

tion — Partial  disclaimer. 
Where    o    trust    estate    consists    of  property    in 
England,  and  also  of  property  out  of  the  juris- 
diction of  the  court,  a  trustee,  though  resident 
abroad,  cannot  disclaim  the  trusts  of  the  property 
in  England  only. 
Sahttel  Lobd,  by  his  will  dated  the  26th  Dec. 
1888,  appointed  his   daughter  M.  T.  Lord,   his 
sons  J.  T.  Lord  and  S.  Lord,  and  J.  S.  Lyle  and 
J.  T.  Bradbury,  to  be   executors    and  trustees 
thereof,    and    devised    and    bequeathed    all    his 
residuary    real    and    personal    estate    to     the 
trustees  upon  trust  to  sell  the  same  and  to  hold 
the   proceeds  thereof    upon    the    trusts  therein 
mentioned. 

The  testator  was  possessed  of  real  estate  in 
England  and  America. 

The  testator  died  on  the  23rd  May  1889,  and 
his  will  was  diilv  proved  by  M.  T.  Lord,  J.  T. 
Lord,  and  J.  T.  Bradbury,  power  being  reserved 
to  J.  S.  Lyle  and  S.  Lord  to  come  in  and  prove 
the  will. 

On  the  19th  Sept.  1889,  by  a  deed-poll  of  that 
date,  J.  S.  Lyle  renounced  the  office  of  trastee 
and  executor  under  the  will,  and  all  interest  and 
power  over  the  real  and  personal  estate  devised 
and  bequeathed  by  the  will. 

On  the  15th  Feb.  1890  S.  Lord  the  younger, 
who  resided  in  America,  executed  a  deed-poll, 
which  recited  the  will  of  the  testator,  Samuel  Lord, 
his  death  and  the  grant  of  probate,  and  S.  Lord, 
the  younger  thereby  declared  that  he  had  from 
the  time  of  the  decease  of  S.  Lord,  the  testator, 
refused  to  act  as  a  trustee  or  executor  of  the  said 
will  so  far  as  the  same  related  to  proper^  real 
and  personal  without  the  bounds  of  the  United 
States  of  America,  and  that  he  disclaimed  and 
renounced  the  said  office  of  trustee  and  executor 
and  all  interest  in  and  power  over  the  real  and 
pei-sonal  estate  "without  the  bounds  of  the 
United  States  of  America,"  devised  and  be- 
queathed by  the  said  will. 

In  1895  the  three  trustees  who  proved  the  will 
entered  into  a  contract  under  the  power  of  sale 
contained  in  it  to  sell  a  part  of  the  testator's 
land  situated  in  England  to  the  appellant,  Hugh 
FuUerton. 

The  purchaser  took  the  objection  that  the  three 
vendors  could  not  make  a  good  title  on  the  ground 
that  S.  Lord  the  younger  only  disclaimed  the 
trusts  of  property  "without  the  bounds  of  the 
United  States  of  America,"  and  that  a  person  to 
whom  an  estate  is  given  in  trust  cannot  retain 
part  and  disclaim  the  other  part ;  and  he  therefore 
insisted  that  S.  Lord  the  younger  must  join  in 
the  conveyance  to  him. 

(a)  Beported  by  W.  C.  BiM,  Bnq.,  BarrisMr-it-Law. 
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The  vendora  declined  to  make  him  a  ptuj^i  a^d 
the  purchaser  took  out  a  summons  in  the  donnty 
I^latine  Court  of  Lancaster  under  the  Vendor 
and  Purchaser  Act  1874!  asking  for  a  declaration 
that  a  good  title  to  the  hereditaments  had  not 
been  made  out  by  the  vendors ;  and  that  they  coidd 
not  make  an  effectual  conveyunce  to  him,  as 
Samuel  Lord  the  younger  had  not  efiectaally 
disclaimed  the  trusts  of  the  will. 

The  summons  was  heard  by  the  registrar, 
sitting  as  Deputy  Chancellor,  who  held  that  a 
good  title  was  shown,  and  that  S.  Lord  the 
younger  was  not  a  necessary  party  to  the  con- 
veyance, on  the  ground  that  the  deed-poll  of  the 
15th  Feb.  1890  was  an  effectual  disclaimer  of  the 
trusts  of  the  will. 
From  this  decision  the  purchaser  appealed. 
Fanoell,  Q.O.  and  G.  R.  Norria  for  the  appel- 
lant.— On  the  true  construction  of  the  deed  of  the 
15th  Feb.  1890  it  is  a  disclaimer  of  the  trusts  of 
the  English  property  only,  and  not  of  the  American 
property.  A  trustee  cannot  disclaim  as  to  a  part 
of  uie  property,  and  this  disclaimer  is  nugatory. 
The  will  makes  a  common  fund  of  the  proceeds  of 
all  the  real  and  personal  estate : 

Ward  V.  Butler,  2  MoUoy,  588 ; 

ilncklow  T.  Puller,  Jao.  198 ; 

Be  Oordon ;  Roberte  v.  Oordon,  37  L.  T.  Bep.  627  j 
6  Cai.  DiT.  531 ; 

CummUns  v.  Cummins,  3  Jones  &  La.  64,  92 ; 

Vreh  y.  WdUcer,  3  Myl.  &  Cr.  702  ; 

Qutkrie  v.  WdWond,  47  L.  T.  Bep.  614;  22  Ch. 
Div.  573. 
It  does  not  make  any  difference  that  the  property 
is  in  a  different  country.  Otherwise  where  is  the 
line  to  be  drawn?  An  English  trustee  cannot 
disclaim  as  to  property  in  Ireland,  nor  could  a 
trustee  living  in  Cornwall  dischum  as  to  property 
situated  in  Yorkshii'e. 

Warmington,  Q.C.  and  Cochran  for  the  vendors. 
— This  English  property  was  not  vested  in  S.  Lord 
tiie  younger  at  the  date  of  this  contract.  There 
is  no  evidence  that  he  has  done  anything  with 
reference  to  it  or  intermeddled  with  it  in  any  w^ay, 
and  he  did  not  join  in  taking  out  probate  of  the 
will.  The  disclaimer  does  not  show  any  acceptance 
of  the  office  of  trustee  or  executor.  This  court 
liaa  no  jurisdiction  over  the  property  in  America ; 
it  is  governed  by  the  law  o£  that  country.  The 
fact  that  the  property  not  disclaimed  is  out  of  the 
jmisdiction  of  the  court  makes  this  case  different 
to  the  cases  cited.  This  is  therefore  a  good 
disclaimeras  to  the  property  in  England.  The  will 
must  be  read  as  two  separate  trust  documents, 
the  one  referring  to  the  pi*operty  in  England  and 
the  other  to  the  property  in  America.  He  has 
shown  by  his  conduct  that  he  disclaims  the  office 
of  trustee,  and  therefore  he  has  disclaimed  the 
legal  estate  in  this  land : 

Se  Birchall ;  Birehall  v.  Aahton,  60  L.  T.  Bep.  369 : 
40  Ch.  Div.  436. 

LiNBLET,  L..T. — This  is  an  appeal  from  the 
decision  of  the  Deputy  Chancellor  of  the  Duchy 
of  Lancaster,  and  by  his  order  the  court  declared 
that  the  deed  of  disclaimer,  to  which  1  will  refer 
presently,  dated  the  15th  Feb.  1890,  was  a  good 
and  effectual  disclaimer  by  Samuel  Lord  or  the  I 
trusts  of  the  will  of  the  testator,  and  that  Samuel 
Lord  was  not  a  necessaiy  party  to  the  conveyance 
to  the  purchaser  of  the  hereditaments  comprised 
in  the  contract,  and  that  a  good  title  had  been 


made  oat  by  the  vendor  in  accordance  with  ih» 
contract.    The  purchaser  appeals  from  that  deci- 
sion.   The  point  raised  is  a  short  one,  but  it  is  an 
important  one.      It    arises  in   this   way :    The 
testator  in  this  case,  who  was  a  Mr.  Samuel  Lord. 
made  a  will  by  which  he  appointed  five  persons 
to  be  executors  and  trustees.    The  general  tenor 
of   his   wiU  was,  that  he  devised  his  real  and 
personal  estate  to  those  five  persons  upon  certain 
trusts,  those  trusts  being  applicable  to  tne  whole  <^ 
the  property.    Three  of  those  persons  out  of  the 
five  so  named  have  proved  the  will  in  this  country 
in  the  ordinary  way,  and  have  acted  as  trustees. 
Power  was  reserved  to  two  of  the  five  trastees 
who  were  in  America  to  come  in  and  prove  the 
will.    They  have  not  come  in,  and  have  executed 
deeds  of  disclaimer.    With  respect  to  one,  hi» 
deed  of  disclaimer  is  satisfactory,  and  no  ptnnt 
arises  upon  it.    With  respect  to  the  other  gentle- 
man, WHO  is  the  son  of   the  testator,  he    has 
executed  a  deed  which  the  vendors  say  gets  rid  of 
him,  but  the  purchaser  says  it  does  not.    The  first 
thing  is  to  read  it  and  consti-ue  it.     It  is  a  deed- 
poll,  dated  the  15th  Feb.  1890,  executed  by  Mr. 
Lord  and  attested  by  a  notaiy  public  in  New  York. 
It  recites  the  will  of  the  testator,  and  his  death 
and  the  probate  of  the  will,  and  then  it  goes  on  to 
declare  that  Samuel  Lord,  the  son,  the  trustee  who 
is  in  America,  has  {rom  the  time  of  the  decease  of 
the  said  Samuel  Lord,  the  testator,  refused  to  act 
as  a  trustee  or  executor  of  the  will  so  far  as  the 
same  relates  to  the  property  real  and  personal 
without  the  bounds  of  the  United  States,  and 
that  he  has  disclaimed  and  renoanced  the  said 
office  of  trustee  and  executor',  and  all  interest  in 
and  power  over  the   real  and   personal    estate 
without  the  bounds  of  the  United  States  devised 
and  bequeathed  by  the  will  and  codicil.     Now, 
the  case  of  the  purchaser  is  this  :    There  is  a 
devise  of  real  estate  to  five  persons.    The  pro- 
perty has  been  put  up  for  sale  by  three  of  them, 
and  he  requires    that  all  the  five  shall  either 
concur,  or  that  the  three  who  are  acting  in  this 
country  shall  produce,  instead  of  the  concurrence 
of  the  other  two,  such  deeds  of    disclaimer  as 
show  that  the  three  alone  can  properly  deal  with 
the  property  according  to  the  trusts  of  the  will. 
The  purehaser  is  satisfied  as  to  one  trustee,  bnt 
as  to  the  other,  Mr.  Lord,  the  son,  he  is  not 
satisfied,  and  he  says  his  disclaimer  is  inoperative. 
First  of  all  he  says,  upon  the  true  construction  of 
this  document,  it  cannot  be  regarded  as  a  dis- 
claimer of  the  office  of  trustee  and  executor  gene- 
rally, but  it  must  be  read  as  a  disclaimer  of  that 
office  limited  to  such  property  as  is  without  the 
bounds  of  the  United  States.    Now,  if  this  docu- 
ment can  be  fairly  read  as  an  absolute  disclaimer 
of  the  office  of  trustee  and  executor,  I  think  that 
the  purchaser's  objection  would  be  untenable,  and 
as  I  understand  the  decision  in  the  court  below,  it 
was  held  that  the  document  was  a  general  dis- 
claimer of  the  office  of  trustee.    But  I  think  that 
is  not  in  accordance  with  the  true  construction 
of  the  language.  It  is  quite  obvious  to  me  that  when 
this  gentleman  says  that  he  has  refused  to  act  as  a 
trustee  or  executor  of  the  will  as  far  as  the  same 
relates  to  property  real  and  personal  without  the 
bounds  of  the  United  States,  and  then  goes  on  to 
disijlaim  and  renounce  the  said  office  of  trustee, 
and  all  interest  in  and  power  over  the  real  and 
personal  estate  without  the  bounds  of  the  United 
States,  you  cannot  take  the  words  "  disclaim  and 
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renounce  the  office  of  trostee  ajid  executor  "  with- 
out  the  limiting  words  which  confine  it  to  the  real 
and  personal  estate  without  the  bounds  of  the 
United  States.  On  the  true  construction  of  the 
document  I  do  not  think  that  the  view  taken  in 
the  court  below  is  in  accordance  with  the  lan- 
guage. Therefore  the  point  is  reduced  to  this  : 
treating  this  as  a  partial  disclaimer,  as  a  dis- 
claimer of  the  office  of  trustee  and  executor  so 
far  as.  the  property  in  this  country  is  concerned, 
will  that  enable  the  three  trustees  who  are  the 
vendors  to  make  a  good  title  ?  Now  the  point,  so 
far  as  I  know,  is  new,  and  I  think  the  purchaser  is 
right :  that  is  to  say,  that  according  to  our  law  it 
is  not  competent  K>r  a  trustee  to  execute  or  to 
rely  on  a  partial  disclaimer  of  the  office  either  of 
executor  or  of  trustee  or  of  the  property  devised 
to  him.  Let  us  consider  what  his  position  is  in 
this  case.  It  is  remarkable,  because  he  is  exe- 
cutor as  well  as  a  ti-nstee.  What  would  be  the 
position  under  this  document  if  he  remitted 
personal  estate  from  America  to  this  country? 
Would  not  he  be  responsible  for  it  ?  Would  this 
disclaimer  by  him  afPect  him  in  anyway  P  I  should 
say  obviously  not.  He  would  be  clearly  respon- 
sible for  it,  and  the  duties  of  the  office,  if  he 
accepts  the  office  at  all.  In  other  words,  from  a 
purcnaser's  point  of  view,  unless  he  is  proved  not 
to  have  accepted,  he  must  be  deemed  to  have 
accepted  the  office  of  the  trust,  and  then  the 
ordinary  principle  applies  that  it  is  not  compe- 
tent for  a  man  to  do  that  partially ;  he  must 
either  do  it  altogether  or  not  at  all.  Now,  the 
cases  which  have  oeen  referred  to  by  Mr.  Farwell 
bear  that  out,  and  so  far  as  property  within  the 
jurisdiction  is  concerned  I  think  the  point  would 
hardly  be  arguable.  But  it  has  been  argued  that, 
if  a  trustee  disclaims  his  trusteeship  of  all  the 
property  in  this  country,  that  disclaimer  will .  be 
opei-ative,  although  he  may  still  retain  the 
administration  of  other  proper^  out  of  the 
country  and  be  responsible  here  tor  the  rents  oiE 
that  property  if  he  comes  here.  I  do  not  think 
that  can  be  so  when  the  trusts  of  the  real  estate  are 
so  mixed  up  with  the  trusts  of  the  personal  estate 
as  they  are  in  this  particular  case.  I  do  not  see 
how  it  is  possible  to  give  effect  to  that  argument, 
when,  as  it  seems  to  me,  it  is  absolutely  clear  that 
according  to  our  laws  this  disclaimer  would  not 
shield  t£i8  gentleman  from  an  action  here  to 
make  him  liable  as  executor.  But,  even  if  there 
was  no  mixing  up  of  the  personal  estate  and  the 
real  estate,  I  do  not  think  that  Mr.  Warmington's 
answer  is  sufficient.  I  do  not  think  that  anybody 
could  say  that  a  trustee,  even  of  land  in  this 
country,  could  get  rid  of  his  duty  as  regards 
other  property  vested  in  the  trustee  if  he  remained 
a  trustee  at  all.  A  testator  intends,  when  he  makes 
such  a  will  as  this,  that  his  cestuis  qiie  trust  shall 
have  the  joint  judgment  of  all  the  trustees  upon 
all  the  property  subject  to  the  trusts  of  the  will, 
whether  it  is  in  this  country  or  whether  it  is 
abroad,  and  I  do  not  think  it  is  competent  for  any 
trustee  to  say  "  I  will  attend  to  some  of  the  trusts 
and  I  will  not  attend  to  others."  It  is  competent 
for  him  to  say  that  he  will  have  nothing  to  do  with 
it;  otherwise  a  testator  would  be  able  to  saddle 
people  with  duties  of  an  onerous  description 
without  their  having  any  opportunity  to  get  rid 
of  them.  It  is  competent  for  anybody  to  re- 
nounce or  disclaim  a  trust,  and  to  have  nothing 
to  do  with  it ;  but  unless  he  protects  himself  to 


that  extent  I  do  not  think  it  is  competent  for 
a  trustee  to  accept  the  office  as  to  some  part  of 
the  estate  and  not  accept  it  as  to  the  rest.  I 
think  that  principle  applies  here.  The  will  is  a  will 
of  real  estate,  and  some  of  the  real  estate  is  in 
this  country  and  some  is  abroad.  It  is  said  that 
such  a  decision  is  rather  hard  and  inconsistent, 
and  leads  to  complication,  and  so  it  does ;  but  the 
answer  to  that  is,  that  a  testator  who  has  property 
in  the  Colonies  or  abroad,  and  property  here,  if  he 
is  a  wise  man,  wUI  have  two  sets  of  trustees,  and 
devise  his  colonial  property  to  persons  in  the 
Colonies  who  can  look  after  it,  and  devise  his 
English  property  to  persons  in  this  country. 
But  if  he  does  say,  as  this  gentleman  did,  "  I 
intend  to  have  five  trustees,  and  I  intend  that 
they  shall  protect  my  cestuis  que  trust,"  I  do  not 
think  it  is  competent  for  one  of  those  trustees  to 
say,  "  I  will  accept  the  office  as  to  colonial  pro- 
penrty  and  wiU  not  have  anything  to  do  with  it  as 
regards  English  property."  I  do  not  think  it 
would  be  competent  for  a  person  in  England  to 
say,  "  I  will  accept  the  office  as  regards  property 
here,  and  not  have  anything  to  do  with  it  as 
regards  American  property."  It  appears  to  me, 
therefore,  that  the  appeal  must  be  allowed,  that 
the  purchaser's  objection  is  a  good  one,  and  that 
the  proper  order  to  be  made  is  an  order  in  the 
form  of  the  order  in  Be  Hargreaves  and  Thomp- 
son's Contract  (55  L.  T.  Rep.  239 ;  32  Ch.  Div. 
454)  ;  that  is  to  say,  the  purchaser  is  to 
receive  back  his  deposit  with  interest,  and  the 
vendors  must  pay  the  costs  of  investigating  the 
tiUe. 

Smith,  L.J. — ^I  am  of  the  same  opinion.  In 
this  case  a  gentleman  made  his  will  in  Sept. 
1888,  and  he  died  in  May  1889.  He  left  a  large 
amount  of  prox>erty,  personalty  and  realty,  some 
in  this  country  and  some  in  America.  He  left 
five  trustees  of  that  property  to  carry  out  the 
trusts  both  of  the  English  property  and  of  the 
American  property,  both  of  the  real  estate  and 
of  the  personal  estate  in  England  and  the  real 
estate  and  the  personal  estate  in  America.  Now, 
in  these  circumstances,  in  the  year  1895  the 
trustees  were  desirous  of  selling  and  did  enter 
into  a  contract  of  sale  with  the  appellant  for 
the  sale  of  a  portion  of  this  property.  The 
contract  for  purchase  having  been  made,  on 
the  26th  Marmi  1895  the  absti-act  was  delivered, 
from  which  it  appeared  that  only  three  out 
of  the  five  trust^  were  proposed  to  be  made 
parties  as  vendors.  Thereupon  the  objection  was 
taken  that  five  trustees  were  appointed  by  the 
will  and  must  be  parties.  Whereupon  it  was 
shown,  and  truly  shown,  that,  as  regards  one  of 
the  trustees,  he  nad  renounced  in  tob>,  so  that  he 
was  out  of  the  question.  But  there  was  still  the 
question  about  the  other  trustee,  namely,  Mr. 
Samuel  Lord  the  younger.  The  vendor  then  pro- 
duced to  the  purchaser  this  renunciation  or  dis- 
claimer under  the  hand  and  seal  of  Mr.  Samuel 
Lord.  Then  the  question  arises,  whether  it  is 
such  a  disclaimer  as  should  be  given  and  would 
i-ender  Mr.  Samuel  Lord  an  unnecessary  party 
altogether.  A  great  deal  has  been  said  about 
the  construction  of  this  disclaimer,  but  I  have 
not  the  slightest  doubt  that  the  true  construction 
of  this  document  is,  to  put  it  as  shortly  as  I  can, 
that  Mr.  Samuel  Lord  under  his  hand  and  seal 
says,  "  With  regard  to  the  i-eai  estate  and  personal 
estate  in  Engutnd  I  disclaim,  but  I  do  nothing 
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of  the  sort  aa  regards  the  real  and  personal 
estate  in  America.  That  is  the  true  reading  of 
that  docament,  and  that  therefore  shows  that  it 
was  his  intention,  if  he  had  not  done  so  already, 
as  trustee,  to  intermeddle  with  the  Amei-ican 
property,  bnt  that  it  was  not  his  intention  to 
intermeddle  with  the  property  in  England.  Now 
can  a  trustee  do  that  P  The  authorities  which  have 
been  cited  are  all  on  one  side.  A  trustee  cannot 
accept  a  portion  of  the  trust  and  disclaim  the 
other  pomon.  He  must  disclaim  in  toto,  or  he 
remains  trustee  as  to  all.  The  authorities  are 
clear  upon  that.  Putting  this  construction  on  the 
disclaimer  of  Mr.  Lord  the  younger,  which  I  have 
no  doubt  is  the  right  one,  I  think  that  he  did  not 
disclaim  the  whole  of  the  trust  which  was  left  to 
him  in  conjunction  with  the  four  other  trustees. 
Therefore  the  purchaser  is  right  in  saying  that  a 
good  title  has  not  been  shown,  because  it  is  not 
shown  that  Mr.  Samuel  Lord  the  younger  is  not 
a  trustee,  and  therefore  he  ought  to  be  a  party  to 
the  conveyance.  Mr.  Warmington  said  that  this 
was  a  most  important  point  to  the  public  and  to 
gentlemen  living  in  Lancashire,  many  of  whom 
nave  estates  in  Lancashire  and  also  estates  in 
America.  I  wish  to  point  out  that  I  do  not 
think  there  is  much  in  that  observation,  for 
the  simple  reason  that  a  testator  in  the 
happy  position  of  having  an  estate  both  per- 
sonalbr  and  realty  both  in  Lancashire  and  in 
America,  if  he  wera  so  minded,  could  obviate  the 
difficulty  which  has  arisen  in  this  case  by  creating 
two  sets  of  trustees,  English  trustees  and  American 
trustees,  and  this  difficulty  would  never  hereafter 
arise  if  that  were  done.  Therefore  I  think  that 
the  appeal  must  be  allowed. 

Right,  L.J. — I  entirely  agree  with  the  reasons 
already  given,  and  I  will  say  nothing  about  that 
part  of  the  case  which  appears  to  be  settled  by 
authority,  which  is,  that  you  cannot  disclaim  in 
part.  But  it  is  said  that  there  is  a  special 
circumstance  here  which  comes  within  no  deci- 
sions that  have  yet  been  arrived  at  by  the  court, 
and  that  is,  that  there  is  a  disclaimer  of  every- 
thing within  the  jurisdiction  of  this  court;  m 
fact,  of  everything  that  is  outside  the  bounds  of 
the  United  States  of  America,  and  it  is  said  that 
that  makes  a  brood  distinction.  I  cannot  see  it. 
It  is  perfectly  true  no  doubt  that  we  have  no 
jurisdiction  over  land  in  America  in  the  sense 
that  we  cannot  make  orders  which  of  their  own 
force  will  affect  that  land ;  but  we  have  jurisdic- 
tion over  the  ti-ustees  in  this  country,  and  by 
service  out  of  the  jurisdiction  we  shotud  be  able 
to  reach  a  trustee  out  of  the  jurisdiction  in 
i-espect  of  that  land.  Similarly  neither  this 
court  nor  the  Court  of  Probate  can  of  its  own 
authority  enable  the  executors  who  get  probate 
here  to  get  in  the  assets  in  America.  But  there 
is  jurisdiction  over  the  person  of  the  executors, 
and  the  trustees  and  executors  in  this  double 
capacity  are  I'esponsible  here  equally  in  relation 
to  the  real  estate  and  to  the  personal  estate  in 
America,  as  in  relation  to  the  real  estate  and 
personal  estate  within  our  own  jurisdiction. 
As  to  the  argument  of  inconvenitnce,  really  it 
comes  to  nothing.  I  have  known  of  many  cases 
where  that  has  been  easily  met  —  cases  for 
instance  where  a  testator  is  domiciled  in  France 
and  has  property  in  England.  He  may  easily, 
if  he  chooses  to  do  it,  have  one  will  with 
regaid   to    the    French  property    and  one    ■will 


with  regard  to  the  English  property ;  or  even, 
without  naving  two  wills,  he  might  nave  one  set 
of  trustees  as  regards  one  property  and  a  separate 
set  of  trustees  as  regards  the  other.  Then  the 
difficult  which  is  supposed  to  exist  is  at  once  got 
over.  I  see  no  hardship,  and  I  see  no  real  di&r- 
ence  between  the  case  of  trying  to  disclaim  a  part 
only  of  a  trust  where  all  the  property  is  within 
the  jurisdiction  of  the  court,  and  trying  to  dis- 
claim a  part  only  of  the  trust  on  the  ground  that 
the  disclaimer  extends  to  everything  within  the 
jurisdiction  of  the  court. 

Solicitors  for  the  purchaser,  Ford  and  Ford, 
agents  for  Bichard  Higham,  Manchester. 

Solicitors  for  the  vendors,  Field,  Boseoe,  and  Co., 
agents  for  Yates,  Johnson,  and  Leach,  Liverpool. 


Jan.  20  and  21. 
(Before  Lindlet  and  Kat,  L.JJ.) 

Be  Newtok  (Infants),  (a) 

APPEAL  FKOH  THE   CHANCERY  DIVISION. 

Infants — Wards  of  court — Beligious   education — 

Misconduct  of  father — Parental  authority. 
The  right  of  a  father  to  have  the  custody  of  his 
infant  children  inay  be  lost  by  misconduct  on  his 
part. 
And    the  right  of  a  father  to  have   his  infant 
children  educated   in  his   own   religious  faith 
may  be  lost  even  in  the  father's  lifetime  if  Tie 
allows  the  children  to  be  brought  up  in  another 
religion  for  such  a  time  that  it  would,  in  the 
opinion  of  the  court,  be  contrary  to  the  children's 
tnterests  to  alter  their  religious  education. 
Decision  of  Kekewich,  J.  affirmed. 
This  was  a  summons  taken  out  by  John  Newton, 
the  father  of  two  girls,  aged   respectively  abont 
iifteen  and  eleven,  his  omy  surviving  children, 
that  they  might  be  transferred  from  a  Protestant 
school  at  which  they  were  being  educated  to  some 
suitable  Boman  Catholic  scho<M,  he  being  himself 
a  Boman  Catholic. 

The  mother,  who  was  a  member  of  the  Church 
of  England,  died  in  Jan.  1888.  At  the  time  of 
the  marriage  of  the  father  and  mother  it  was 
agreed  that  the  children  of  the  marriage  should 
be  brought  up  as  Homan  Catholics,  but  this  stipu- 
lation had  apparently  not  been  insisted  upon  by 
the  father  after  the  mairiage. 

The  children  had  been  made  wards  of  court, 
an  aunt  of  their  mother,  who  died  in  Oct.  1890, 
having  by  her  will  provided  for  each  of  them  a 
small  income. 

There  was  evidence  to  the  effect  that,  so  long 
as  the  mother  was  alive,  the  father  had  allowed 
her  to  bring  up  their  children  in  her  faith ;  that 
the  children  had  been  sent  to  Protestant  schools, 
and  had  attended  the  Church  of  England  Sunday- 
school  with  his  knowledge  and,  to  some  extent, 
co-operation ;  that,  though  previously  a  teetotaller, 
he  had,  after  his  wife's  death,  fallen  into  a  state 
of  dissoluteness ;  that  he  had  been  convicted, 
fined,  and  imprisoned  for  bein^  drunk  or  drunk 
and  disorderly  on  several  occasions ;  that  he  had 
shamefully  neglected  his  two  surviving  children, 
and  dissipated  money  allowed  him  for  their  main- 
tenance; that  the  children  had  been  found  by 
their  half-brother  in  a  state  of  destitution  and 

(a)  Beported  by  E.  A.  SCBilTCHLET,  Esq.,  Barriatsr-it-Law. 
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neglect,  and  removed  by  him  ;  and  that  they  were 
placed,  under  the  order  of  the  court,  without 
opposition  from  the  father,  at  the  Protestant 
school  where  they  now  are. 

The  father  relied  on  evidence  to  the  eSect  that, 
since  the  last  time  he  was  convicted  of  being 
dnmk  and  disorderly,  he  had  become  a  reformed 
man ;  that,  thongh  previously  he  might  have  been 
irreligious,  and  even  a  scoffer,  he  now  was  a 
religious  man  and  attached  to  the  Roman  Catholic 
faith,  in  which  he  was  educated ;  and  desired  to 
have  his  children  brought  up  in  his  own  religions 
faith. 

The  summons  was  heard  befoi'e  Kekewich,  J. 
sitting  at  chambers,  and  his  Lordship,  after  con- 
sideration of  the  matter,  fttated  his  decision  in 
writing,  as  follows : 

ExEBwiCH,  J. — On  this  occasion  the  only 
question  is  whether  the  infants  shall  be  brought 
up  as  Roman  Catholics  or  as  members  of  the 
Church  of  England.  Other  matters  have  been 
and  will  hereafter  be  discussed,  but  they  do  not 
arise  now.  The  father  does  not  ask  for  the 
custody  of  the  children,  and,  provided  reasonable 
opportunities  for  seeing  them  (about  which  there 
is  no  difficulty)  are  given,  he  is  content  that  the 
present  arrangemente  shall  be  continued.  But  he 
asks  that  they  may  be  educated  as  Roman 
Catholics,  and  bases  his  request  on  parental 
authority.  I  must  take  it  to  be  proved  that  the 
father  is  and  always  has  been  a  Roman  Catholic. 
That  until  recently  he  was  lax  in  reli^^ous  obser- 
vance is  admitted,  but  as  far  as  he  is  personally 
concerned  that  is  all  that  can  be  said.  He  swears 
that  on  his  marriage  he  stipulated  that  the 
children  should  be  brought  up  as  Roman 
Catholics,  and  that  uncontradicted  statement 
must  be  admitted  for  what  it  is  worth.  The 
stipulation  never  had  practical  effect.  Not  only 
were  the  children  baptized  as  members  of  the 
Church  of  England,  but  so  long  as  their  mother 
lived  they  were  brought  up  in  that  communion. 
I  conclude  thai  the  mother  was  a  religious 
woman,  distinctly  a  member  of  the  Church  of 
England,  and  anxious  that  her  children  should 
also  be  members  thereof ;  and  whether  by  i-eason 
of  love  for  her,  or  because  he  was  careless  in  the 
matter,  the  father  seems  to  have  entirely  given 
way  to  her  in  this  particular.  But  the  girls  were 
taken  by  the  mother  regularly  to  church  and 
attended  the  Sunday-school.  The  elder  ^-1  has 
never  yet  attended  a  Roman  Catholic  church  or 
school,  and  the  younger  girl  has  only  done  so 
since  the  mother's  death.  The  elder  girl  told  me 
that  her  father  had  expressed  unwiUlngness  to 
go  against  the  mother's  wishes  in  this  matter. 
The  elder  girl  is  now  fifteen,  the  younger  only 
eleven.  It  is  difficult  to  compare  two  girls  of 
such  different  ages — four  years  at  that  time  of 
life,  representing,  of  course,  large  opportunities 
for  development  of  character.  But  it  seemed  to 
me  that  the  elder  girl  was  far  the  stroi^er  of  the 
two,  and  is  likdy  hereafter  to  influence  as 
apparently  she  now  influences  her  younger  sister. 
They  are  evidently  devoted  to  one  another  as 
sisters  should  be.  I  did  not  think  it  right  to 
question  the  elder  girl  respecting  the  differences 
in  doctrine  or  otherwise  between  the  Churches, 
bat  she  expressed  an  anxious  desire  to  remain 
in  the  Cnoich  of  England  and  a  strong 
objection    to    being    henceforth    educated     as 


a  Roman  Catholic.  This  arises  partly  from 
habit,  partly  from  the  teaching  of  those  with 
whom  she  had  been  associated,  but  still 
more  from  affectionate  memory  for  her  mother's 
wishes  with  which  she  appears  to  be  well 
acquainted.  She  gave  me  her  views  on  this  point 
simply  and  tenderly  without  any  pressure  on  my 
part,  in  such  manner  as  convinces  me  that  the 
feeling  was  genuine  and  deep.  I  did  not  think  it 
right  to  aak  the  younger  girl,  whom  I  saw  sepa- 
rately, any  questions  respecting  the  Churches.  She 
seemed  to  me  too  young  and  her  character  too 
unformed  to  allow  tnis  to  be  done  with  advantage. 
I  was  confirmed  in  this  by  finding  that  she  md 
not  at  all  remember  her  mother,  and  therefore 
could  not  be  guided  by  personal  recollection  of 
her  wishes.  It  would  be  too  much  to  say  that  as 
I'egards  the  elder  girl  change  of  religious  educa- 
tion would  certainly  unsettle  her  faith,  but  it 
undoubtedly  would  be  a  shock  to  her,  and  it  ia 
difficult  to  forecast  the  results.  It  will  be  con- 
cluded from  what  is  above  stated  that  there  is  no 
such  difficulty  as  regards  the  younger  girl,  but 
she  would  deeply  feel  separation  from  her  sister, 
and  I  should  expect  it  to  do  mischief.  I  have 
considered  long  and  anxiously  what  ought  to  be 
done.  Not  only  have  I  i«ad  the  numerous 
affidavits  again  and  again,  but  I  have  given  my 
best  attention  to  a  fuU  argument  from  counsel 
not  the  less  able  because  it  was  temperate,  and  I 
have  considered  with  some  others  the  authorities 
cited,  which  include,  I  think,  all  the  modem  cases 
on  the  subject.  I  entertain  no  doubt  that  it  is 
for  the  benefit  of  the  girls  that  they  should  con- 
tinue to  be  educated  as  they  hitherto  have  been  a» 
members  of  the  Church  of  England,  and  the  only 
question  is,  whether  the  conduct  of  the  father 
justifies  the  court  in  acting  in  this  matter  for  his 
children's  benefit  against  his  wishes.  My  con- 
clusion is,  that  I  am  free  to  act  on  my  own  judg- 
ment. There  is  no  difficulty  in  finding  many 
passages  in  many  of  the  cases  which  read  by 
themselves  contradict  this,  and  there  is  so  far  as- 
I  am  aware  nowhere  laid  down  any  rule  by  which 
one  can  determine  what  amounts  to  an  abnega- 
tion by  a  livine  father  of  his  parental  authority. 
These  infants' father  must,  in  my  opinion,  be  taken 
to  have  deliberately  allowed  his  children  to  bo 
brought  up  as  members  of  the  Church  of  Eng- 
land until  it  is  too  late  for  him  to  insist  on  the 
desired  change.  I  therefore  intend  to  direct  that 
the  girls  sludl  be  educated  in  future  as  hitherto 
as  members  of  the  Church  of  England.  The 
case  came  before  me  in  chambers,  and  after  having 
been  discussed  more  briefly  sevei^  times  I 
appointed  an  afternoon  for  having  a  full  argu- 
ment on  the  part  of  the  father  in  my  private 
room.  Therefore  no  judgment  will  be  delivered 
in  open  court,  and  if  the  usual  course  were 
followed  my  decision  would  be  communicated  to 
the  chief  clerk  verbally  or  in  a  short  note. 
Having  regard  to  the  importance  of  the  case,  and 
to  the  possibility  of  its  being  taken  to  the  Court 
of  Appeal,  I  have  considered  it  fair  to  state  my 
views  in  writing  to  be  commanicated  to  the 
parties,  and  to  be  read,  if  need  be,  to  the  Court 
of  Appeal  I  desire  to  add  that,  as  at  present 
advised,  and  not,  of  course,  having  eiven  the  same 
consideration  to  tiie  question  as  I  should  have 
done  if  I  had  arrived  at  a  different  conclusion  on 
the  other,  the  importance  of  bringing  up  the  two 
girls  together  is  so  great  that,  if  perchance  the 
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parental  authority  is  held  to  he  in  fall  force  as 
regards  the  younger  only,  I  should  wish  both  to  be 
educated  as  Koman  Catnolica.  What  has  induced 
me  to  say  this  will  be  apparent  from  what  is 
above  written. 
From  that  decision  the  father  now  appealed. 
Costelioe  for  the  appellant. — I  submit  that  the 
appellant  is  entitled  to  have  his  infant  children 
educated  in  the  Roman  Catholic  faith,  and  for 
that  purpose  to  have  them  removed  to  a  suitable 
B«man  Catholic  school.  Before  the  jurisdiction 
of  the  court  to  deprive  a  father  of  the  guardian- 
ship of  his  children  can  be  called  into  action  the 
comi  must  be  satisfied  that  he  has  so  conducted 
himself,  or  placed  himself  in  such  a  position,  as 
to  render  it  not  merely  better  for  the  children  but 
essential  to  their  safety  or  welfare  in  some  very 
serious  and  important  respect  that  the  father's 
acknowledged  rights  should  be  interfered  with. 
Mere  habits  of  intemperance  will  not  of  them- 
selves justify  the  interference  of  the  court : 

Re  Ooldmcorthy,  2  Q.  B.  Div.  75. 
[LiNDLBT,  L.J.  —  Intemperance  may  not  be 
enough  to  justify  the  alteration  of  the  guardian- 
ship of  infants,  but  here  there  has  been  more  than 
intemperance.  There  has  been  neglect  as  well. 
Kat,  Ii.J. — The  infants  here  are  wards  of  court, 
and  the  court  must  act  as  guardian.]  The  appel- 
lant objects  to  the  school  at  which  his  children 
are  being  educated  because  of  its  locality  as  well 
as  on  account  of  the  religion  which  is  taught 
there.  [Kat,  L.J.  referred  to  Beg.  v.  dyngaU 
(69  L.  T.  R^.  481 ;  (1893)  2  Q.  B.  232).]  Tbe 
oovart  cannot  interfere  with  a  father  unless  he 
abuses  his  parental  authority.  If  there  is  no 
father  aUve,  then  the  court  has  jurisdiction  to 
interfere.  But  the  case  where  the  father  is  living 
is  stronger  than  that  where  he  is  dead.  [Kay, 
L.J.  referred  to  De  Mandeville  v.  De  MandevUle 
(10  Yes.  52).]  The  court  will  not  allow  infants  to 
he  educated  m  a  religions  faith  different  from  that 
of  their  father : 

D' Alton  V.  D' Alton,  iTioh.  Div.  87. 
[Kay,  L.J. — That  was  not  a  case  where  what  the 
father  proposed  to  do  was  contrary  to  the  childrm's 
interest.    Here  it  is  almost  obviously  against  the 
interest  of  the  children.]     A  similar  ease  was 

Re  Meadee,  5  Ir.  Bep.  Eq.  98. 
To  separate  the 'children  from  the  father  is  worse 
than  to  separate  two  sisters.  The  father  has  a 
jurisdiction  which  is  above  the  court's  juris- 
diction, and  pi^vails  unless  there  has  been  an 
abuse.  It  must  prevail  in  the  case  of  the  younger 
daughter,  and,  as  thera  is  no  danger  in  the  case  of 
the  elder,  she  should  follow.  The  jurisdiction 
of  the  court  was  discussed  by  the  House  of 
Lords  in 

Bamardo  v.  lleHugh,  65  L.  T.  Bep.  423 ;  (1891) 
A.  C.  388. 

If  the  father  is  moral  and  does  not  abuse  his 
parental  authority  his  authority  is  paramount : 
Re  Scanlan,  59  L.  T.  Bep.  S9» ;  40  Ch.  Div.  200. 
fLiNDLBY,  L.J. — ^In  Ee  Agar-Ellis ;  Agar-EUis  v. 
Lascelles  (39  L.  T.  Eep.  380 ;  50  lb.  161 ;  10  Ch. 
Div.  49 ;  24  lb.  317)  the  father  had  not  assented  to 
thereligious  education  which  the  infants  were  being 
taught.  If  the  two  childi'en  in  the  present  case 
are  to  be  together  the  religion  of  the  elder  ought 
to  be  preferred,  because  in  changing  hers  you 
might  shake  her  belief,  whereas  you  might  not 


shake  that  of  the  yoimger.]    A  father  may  eda< 
cate  his  children  in  any  religion  that  he  choosee, 
even  where  there  is  some  religious  impression 
already  made  on  the  child.    He  referred  also  to 
Davis  V.  Davi3,  10  W.  E.  245. 

Hopkineon,  Q.C.  and  Byland  for  the  respon- 
dents. —  The  paramount  consideration  is  the 
benefit  of  the  infants,  and  the  court  \rill  interfere 
with  the  authority  of  a  father  when  it  is  for  the 
children's    benefit.      The    father's    wishes    will 

Erevail,  but  he  may  have  forfeited  or  abdicated 
is  authority.  Bamardo  v.  McHugh  (ubi  sup.) 
was  a  case  where  it  was  not  detrimental  to  the 
child  to  comply  with  the  mother's  wish.  They 
referred  also  to  the  following  cases  as  additional 
authorities  on  the  question  of  the  religious  edu- 
cation of  infants  : 

Re  Jf«vtn,  64  L.  T.  Bep.  107  :  (1891)  2  Ch.  299 ; 

Hill  V.  Hitt,  6  L.  T.  Bep.  99 ;  8  Jnr.  N.  S.  609 : 

Lyom  V.  BUnkin,  Jao.  265  ; 

Re  McGrath,  67  L.  T.  Bep.  636  ;  (1893)  1  Ch.  143  ; 

Stowrton  v.  Stourton,  8  De  O.  M.  &.  Q.  760. 

CoeteUoe  replied. 

LiNDLEY,  L.J. — ^In  this  case  we  shall  not  gain 
much  by  looking  further  into  the  authorities.  We 
have  availed  ourselves  of  the  opportunity  since 
yestei'day  to  fully  consider  them,  and  also  the 
facts  of  the  case  which  are  not  materially  in 
dispute.  The  case  is  a  curious  one  and  not 
altogether  free  from  difBcnlty,  the  father  of  the 
infants  being  now  living.  [Uis  Lordship  stated 
the  facts  and  continued :]  The  controversy  is  in 
what  religion  the  children  should  be  brought  up. 
The  court  must  consider  something  more  than 
the  mere  fact  that  the  father  has  recently  become 
a  religious  man — for  which  I  give  him  credit — 
and  now  wishes  to  have  his  children  removed 
from  a  Protestant  school  and  plac«d  at  a  Boman 
Catholic  one.  What  is  the  position  of  the  case 
as  regards  the  law  ?  I  think  that  it  is  not  neces- 
sary to  go  beyond  the  two  cases  of  Be  Agar-EUis 
(39  L.  T.  Bep.  380;  50  lb.  161;  10  Oh.  Div.  49; 
24  lb.  317)  and  Be  McGrath  (67  L.  T.  Eep.  636 ; 
(1893)  1  Ch.  143),  where  it  was  laid  down  that  it 
is  the  duty  of  the  court  to  bring  up  children  in 
the  religious  faith  of  their  father,  uiQess  there  are 
some  serious  and  unusual  circumstances  to  the 
contrary.  But  the  court  has  jurisdiction  to  dis- 
regard in  certain  cases  the  religion  and  wishes  of 
the  father.  I  do  not  think  that  James,  L.J.  went 
too  far  in  Be  Agar-Ellis  {ubi  sup.)  when  he  said 
that  the  law  might  take  away  from  a  father  his 
saci-ed  right  of  controlling  the  education  of  his 
children,  or  might  interfere  with  his  exercise  of  it, 
just  as  it  might  take  away  his  life  or  his  property, 
or  interfere  with  his  liberty ;  but  it  must  be  for 
some  sufficient  cause  known  to  the  law.  In  no 
case,  however,  has  the  court  interfered  with  the 
father's  legal  right  where,  as  in  the  present  case, 
the  father  was  living,  except  in  the  event  of  mis- 
conduct. It  is  therefore  not  immaterial  to  con- 
sider what  sort  of  a  man  the  father  in  this  case 
was  up  to  a  very  recent  time.  Having  regard  to 
the  decisions  in  Be  Agar-EUis  (ubi  sup.)  and  Be 
McGrath  {ubi  sup.)  we  nave  to  see  what  is  best  to 
be  done.  Kekewich,  J.  has  taken  the  view  that  it 
is  too  late  for  the  father  to  insist  on  a  change  in 
the  religious  education  of  his  children ;  and  that 
in  future  they  must  be  educated  as  hitherto  as 
menibers  of  the  Church  of  England.  On  the  whole 
I  think  that  the  view  taken  by  the  learned  judge 
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was  right.  Considering  all  the  oircnmstonces  of 
the  ease,  I  have  come  (o  the  conclusion  that  there 
is  enough  to  justify  me  in  saying  that  the  order 
made  by  Kekevrich,  J.  was  a  proper  one,  and  that 
consequently  the  appeal  ntust  be  dismissed  with 
costs. 

Kay,  L.J. — I  am  of  the  same  opinion.    In  this 
case  the  peculiar  feature  is,  that  the  father  is  still 
living  and  now  desires  to  alter  the  religious  faith 
in  which  his  children    have  been  brought    up. 
[His  Lordship  discussed  the  facts  of  the  case  and 
continued :]     What  is  the  law  applicable  to  the 
case  F  I  take  it  from  the  judgment  of  James,  L.J. 
in  lie  Agar-Ellis  {uhi  sup.) — a  judge  who  placed 
the  rights  of  a  father  in  relation  to  his  cmldren 
on  the  highest  footing.     His  Lordship  said,  at 
p.  71  of  10  Ch.  Div.) :  "  It  is  conceded  that  by  the 
law  of  this  country  the  father  is  undoubtedly 
chai^d  with  the  education  of  his  children.    The 
right  of  the  father  to  the  custody  and  control  of 
his  children  is  one  of  the  most  sacred  of  rights. 
No  doubt,  the  law  may  take  away  from  him 
this  right  or  may  inter/ere  with  his  exercise  of 
it,  just  as  it   may  take  away    his  life  or   his 
property,  or  interfere  with  his  Uberty,  but  it  must 
06  for  some  sufficient  cause  known  to  the  law.    He 
may  have  forfeited  such  parental  right  by  moral 
misconduct  or  by  the  profession  of  immoi-al  or 
irreligious  opinions  deemed  to  unfit  him  to  have 
the  charae  of  any  child  at  all ;   or  he  may  have 
abdicated  such  right  by  a   course '  of   conduct 
which  would  make  a  resumption  of  his  authority 
capricious  and  cruel  towards  the  children.    But, 
in  the  absence  of  some  conduct  by  the  father 
entailing  such  forfeiture  or  amounting  to  such 
abdication,  the   court  has  never  yet  mterfered 
with  the  father's  legal  right.    It  is  a  legal  right 
with,  no  doubt,  a  corresponding  legal  duty ;  but 
■the  breach  or  intended  breach  of  that  dav  must  be 
proved  by  legal  evidence  before  that  right  can  be 
rightfully  interfered  with."    If  in  this  case  the 
father  had  not  been  alive  it  is  quite  impossible, 
having  regard  to  the  welfare  of  the  infants,  to 
conceive  that  the  court  would  interfere  with  them 
and  alter  the  course  of  their  religious  education. 
I  think  that  the  case  comes  within  the  words 
which  I  have  read  from  the  judgment  of  James, 
L.J.    The  conduct  of  the  father  has  been  such 
that  the  coui-t  ought  to  consider  that  he   has 
forfeited  or  abdicated  his  paternal   right.     His 
conduct  has  been  such  as  "  would  make  a  resump- 
tion   of    bis    authority    capricious    and    cruel 
towards  his  children."    It  comes  entirely  within 
the    doctrine    laid    down    by    James,   L.J.     In 
deciding  what  religion  the  children  ought  to  be 
brought  up  in  the  court  has  to  consider  what  is 
for  the  benefit  of  the  children.    Kekewich,  J.  has 
seen  the  elder  child,  who  is  now  fifteen,  and  she 
desires  to  be  brought  up  in  the  Protestant  faith, 
partly  because  she  has  learnt  something  of  it,  but 
apparently  chiefly  because  it  was  the  religion  of 
her  deceased  mother,  to  whom   she  was  much 
attached.     I    have    more    difficulty    about    the 
younger  child.    The    father  has    never  himself 
suggested  that  he  wishes  any  difference  to  be 
made  between  the  two.    The  sisters  are,  as  sisters 
should  be,  much  attached  to  each  other.    The 
younger    one    seems    to  be    greatly    under   the 
influence  of  the  elder ;  and  it  is,  in  my  opinion, 
desirable  that,  in  the  interest  of  the  younger 
child,  the   two   should   be   kept   together   and 
brought  up  in  the  same  religious  faith.    I  treat 


the  case  as  coming  within  one  of  the  exceptions 
referred  to  by  James,  L.J.  in  Be  Agar-EUts  {uhi 
tup.).  I  think  that  Kekewich,  J.  was  quite  right 
in  his  decision ;  and  that  the  appeal  must  be 
dismissed,  with  costs.  Appeal  dismUsed.    . 

Solicitor  for  the  appellant,  Charles  Steele. 

Solicitors  for  the  respondents.  Woodcock,  Ry- 
lajid,  and  Parker,  agents  for  Qreenhalgh  and 
Cannon,  Bolton. 


Friday,  Dec.  13, 1895. 

(Before  Lord  Esheb,  MJK.,  Lord  Hebbchbli., 

and  Kat,  liJ.) 

Dunn  v.  The  Queen,  (a) 

APPLICATION  FOE  A  NEW  TRIAL. 

Croion — Servants  of  the  Crown — Public  service- 
Civil  servants — Tenure  of  office — Bight  to  dismiss 
at  pleasure. 

All  persons  employed  in  the  public  service  of  the 
Crown,  whether  in  a  m,ilitary  or  civil  capacity, 
hold  their  appointments  during  the  will  of  the 
Crown,  unless  there  is  some  statutory  provision 
to  the  contrary. 

This  was  an  application  for  judgment  or  for  a 

new  trial,  by  the  petitioner,  on  appeal  from  the 

verdict  and  judgment  at  the  trial  of  a  petition  of 

right  before  Day,  J.  and  a  jury. 

The  petition  of  right,  so  far  as  is  material, 

stated  the  following  facts : — 

1.  On  the  29th  Jon.  1892  yonr  petitioner  entered  the 
aerrioe  of  your  Ilajeaty's  Niger  Coast  Protectorate  (at 
that  time  commonly  called  the  Oil  Bivere  Proteotorate) 
under  a  oontraot  made  with  him  by  Major  Maodonald, 
now  Sir  Claude  Macdonald,  your  Majesty's  Commissioner 
and  Consul-General  for  such  proteotorate,  who  was  then 
and  there  duly  authorised  to  enter  into  oontiaote  in  that 
behalf.  The  terms  of  such  contract  were  as  follows, 
viz. :  your  petitioner  was  to  serve  for  a  term  of  three 
years,  and  was  engaged  for  a  term  of  three  years  certain ; 
the  salary  to  be  paid  to  him  was  2001.  for  the  first  year, 
increasing  501.  a  year  to  8501. ;  six  months'  leave  after 
eighteen  months'  residential  service ;  board  and  lodging 
found,  or  1001.  a  year  in  lien  thereof ;  251.  paid  down  on 
arrival  in  the  proteotorate ;  passage  paid  going  from  and 
returning  to  England,  both  for  the  engagement  and  on 
absence  on  leave. 

2,  The  circumstances  under  which  the  said  contract 
was  entered  into  were  as  set  out  in  this  and  the  succeed- 
ing paragraph,  viz. :  Sir  Claude  Mdcdonald  was  desiroos  ot 
finding  men  who  were  ready  and  willing  to  enter  the 
service  of  the  Proteotorate,  and,  being  then  in  Africa, 
requested  certain  persona  in  this  ooontry  to  communi- 
cate with  such  men  as  they  thought  fit  and  suitable  for 
the  servioe,  and  to  engage  such  men  provisionally  and 
subject  to  a  power  of  him  the  said  Sir  Claude  Mao- 
donald to  reject  such  men  as  were  physically  unsuitable 
on  their  arrival  at  the  Proteotorate.  Amongst  the  per- 
sons whom  the  said  Sir  Claude  Maodonald  requested  so 
to  act  as  aforesaid  was  Major  Y.,  who  on  his  part, 
amongst  others,  mentioned  the  matter  to  C.  The  said 
Sir  Claude  Macdonald  gave  to  the  said  Major  V.  parti- 
culars in  writing  of  the  terms  on  which  such  men  (if 
approved  by  him  on  arrival)  would  be  engagred,  and 
desired  him  to  communicate  such  terms  to  any  men  he 
considered  suitable.  The  fall  text  of  snoh  terms  was  as 
follows :  "  The  salary  is  200t.  a  year  to  start  with, 
increasing  502.  a  year  to  350i. ;  engagement  for  three 
years  certain  ;  six  months'  leave  after  eighteen  months' 
residential  service ;  board  and  lodging  found,  or  lOOi.  a 
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jiftt  in  lien  thereof;  252.  down  on  arriyaJ  in  protecto- 
rate ;  paaiages  ;  also  passages  paid  going  and  retnming 
from  leave.  If  they  are  the  sort  of  men  I  want  their 
engagement  on  fntnre  posts  in  the  colony  is  a  certainty. 
From  the  ranks  of  these  the  depaty-oommissioners  at 
6001.  rising  to  8001.  There  will  also  be  fntnre  billets  in 
other  departments,  army,  navy,  onstoms,  public  works." 

3.  The  said  Major  V.,  through  the  said  C,  amongst 
others,  communicated  on  and  about  the  30th  Deo.  1891 
witii  your  petitioner,  and  read  over  and  gave  to  yonr 
petitioner  a  copy  of  the  said  terms,  and  engaged  yonr 
petitioner  on  behalf  of  the  said  Sir  C.  Maodonald  to 
enter  the  service  of  the  Protectorate  upon  the  said  terms. 

4.  Yonr  petitioner  agreed  to  accept  the  said  engage- 
ment on  the  said  terms,  and  on  the  6th  Jan.  1892  left 
England  for  the  Protectorate,  where  he  arrived  on  the 
29th  Jan.  1892.  Your  petitioner  at  onoe  reported  him- 
self to  your  Majesty's  Commissioner,  the  said  Sir  Claude 
Maodonald,  who  confirmed  the  said  engagement  on  the 
said  terms,  and  your  petitioner  at  once  entered  the 
service  of  the  Protectorate. 

5.  From  the  29th  Jan.  1892  until  yonr  petitioner's 
arrival  in  England,  on  leave  of  absence  doly  given,  in 
June  1893,  your  petitioner  diligently  and  faithfully, 
according  to  the  best  of  his  skill  and  ability,  performed 
all  the  duties  required  from  him  in  the  service  of  the 
said  Protectorate,  and  was  dnly  paid  all  the  salary  and 
sums  of  money  which  according  to  the  said  terms  of  his 
engagement  were  due  to  him. 

6.  On  the  9th  Oct.  1893  your  petitioner  received  a 
notice  purporting  to  determine  hia  said  contract  and 
engagement.  Such  notice  was  in  the  words  follow- 
ing :  "  Sir, — I  am  directed  by  Sir  Claude  Maodonald, 
H.B.M.  Commissioner  and  Consul-Greneral  for  this  Pro- 
tectorate, to  inform  yon  that  yonr  services  are  no  longer 
required.  Yon  will  receive  pay  up  to  and  for  the  16th 
Dec,  the  date  your  leave  terminates,  on  forwarding  the 
usual  life  certificate  to  .  .  .  the  agents,  who  have 
been  instructed  accordingly."  Yonr  petitioner  was  not 
willing  to  accept  the  said  notice  and  to  terminate  his 
said  contract  and  engagement,  and  the  said  notice  was 
wrong  and  given  in  breach  and  violation  of  the  terms  of 
yonr  petitioner's  contract  and  engagement,  and  your 
petitioner  has  refused  to  accept  the  said  notice,  and  to 
terminate  his  said  engagement,  and  is  now  and  always 
has  been  ready  and  willing  to  continue  to  do  and  per- 
form all  his  duties  and  obligations  in  the  service  of  the 
Protectorate  until  the  termination  of  the  said  engage- 
ment, which  will  expire  on  the  29th  Jan.  1895. 

7.  Yonr  petitioner  has  not  received  payment  of  any 
salary  under  his  said  contract  and  engagement  for  the 
period  which  has  elapsed  from  the  17th  Dec.  1893 
to  the  date  hereof. 

8.  Your  petitioner  and  suppliant  claims  to  be  entitled 
to  have  payment  made  to  him  according  to  the  said 
contract  and  agreement  of  the  soms  following,  viz.:  forty- 
three  days'  salary,  at  the  rate  of  2501.  per  annnm,  from 
the  17th  Deo.  1893  to  the  29th  Jan.  1894,  291.  8».  6d.; 
salary  from  the  29th  Jon.  1894  to  the  date  hereof,  at 
the  rate  of  3001.  per  annum,  1861.  Oe.  Sd.;  and  a  farther 
sum  of  1411.  7a.  4<2.  salary  from  the  date  hereof  until 
the  termination  of  the  agreement  which  takes  place  on 
the  29th  Jan.  1895 ;  and  C4l.  12«.  6d.,  allowances  in 
lien  of  board  and  lodgings  from  17th  Deo.  1893 
to  the  date  hereof  at  the  rate  of  100(.  per  annum; 
and  471.  2»,  Sd.,  a  further  allowance  in  lien  of  board 
from  the  date  hereof  until  the  29th  Jan.  1895,  when  such 
agreement  would  determine  as  aforesaid.  Alternatively, 
yonr  petitioner  and  suppliant  claims  to  be  entitled  to 
payment  of  the  sum  of  5001.  as  the  damages  which  he 
has  sustained  by  reason  of  the  said  breach  and  non- 
performance of  the  said  contract  and  agreement. 

At  the  trial  the  petitioner  gave  evidence  in 
support  of  the  statements  made  in  the  petition. 
The  learned  judge  held  that  the  petitioner,  being 
engaged  in  the  public  service  of  the  Grown,  conld 


be  dismissed  at  the  will  of  the  Grown,  and  be- 
directed  the  jury  to  find  a  rerdict  for  the  Grown. 
The  petitioner  appealed. 

W.  H.  Stevenson  for  the  appellant. — The  appel- 
lant was  engaged  for  a  term  of  three  jears,  and^ 
therefore,  could  not  be  dismissed  at  the  will  of 
the  Cixjwn  before  the  expiration  of  that  term. 
There  is  a  remedy  by  petition  of  right  in  cases  o£ 
breach  of  contract : 

Thonuu  V.  Ths  Queen,  31  L.  T.  Bep.  439 ;  L.  Bep. 
10  Q.  B.  81. 
Before  the  recent  case  of  Shenton  v.  Smith  (73 
L.  T.  Bep.  130;  (1895)  A.  C.  229)  it  was  only  in 
cases  of  persons  in  the  naval  or  military  service 
of  the  Grown  that  it  was  held  that  they  could  be 
dismissed  at  any  time  at  the  will  of  tne  Grown. 
In  Shenton  v.  Smith  it  is  said,  in  the  judgment, 
that  the  right  to  dismiss  at  will  exists,  "  umess  in 
special  cases  where  it  is  otherwise  provided." 
That  does  not  mean  solely  where  it  is  otherwise 
provided  by  Act  of  Parliament,  but  where  it  is 
otherwise  provided  by  the  terms  of  the  appoint- 
ment. [Lord  Hebbchell  referred  to  Ghitty  on 
the  Prerogative  of  the  Grown.]  There  were  also 
special  circumstances  in  this  case  owing  to  the 
exceptional  character  of  the  territory  which  had 
to  be  administered,  and  the  di£Bculty  of  obtaining 
competent  persons  unless  engaged  for  a  definite 
term.  All  the  reported  cases,  Defore  Shenton  v. 
Smith  (ubi  &up.),  were  cases  of  military  officers, 
and  were  decided  upon  grounds  not  applicable  to 
the  civil  service  of  the  Crown : 

Re  Tu/nell,  34  L.  T.  Bep.  838 ;  3  Ch.  Div.  164 ; 

Gront  V.  The  Secretary  of  State  for  India,  37  L.  T. 
Bep.  188 ;  2  C.  P.  Div.  445 ; 

MitchM  T.  The  Queen,  6  Times  L.  Bep.  181,  333. 

The  only  reported  case  relating  to  a  civil  servant 
of  the  Crown  is  Cooper  v.  The  Qv,een  (42  L.  T. 
Rep.  617 ;  14  Ch.  Div.  311),  but  that  was  a  claim 
for  a  superannuation  allowance,  and  not  for 
vTTongful  dismissal. 

Sir  B.  B.  Finlay  (S.-G.),  and  E.  Sutton  for  the 
Crown. — The  general  rule  is,  that  all  public 
servants  of  the  Crown,  whether  military,  naval, 
or  civil,  hold  their  office  at  the  pleasure  of  the 
Crown,  unless  provision  has  been  made  to  the 
contrary  by  stakite.  No  contract  for  service  for 
a  term  certain  can  be  made  which  will  bind  the 
Grown  and  take  away  the  power  of  dismissal  at 
pleasure.  The  rule  is  founded  upon  public  policy^ 
and  is  equally  applicable  to  all  persons  engaged 
in  the  pnolic  service.  In  the  case  of  De  Dohse  v. 
The  Queen,  which  has  not  been  reported,  which 
oame  before  the  Court  of  Appeal  in  June  1885, 
the  Master  of  the  Bolls  said :  "  Admitted,  there- 
fore, that  no  person,  whether  called  a  government 
or  anything  else,  could  make  a  contract  for  seven 
years  for  military  service.  Now,  whether  that 
doctrine  with  regard  to  the  Crown  is  confined  to 
military  service  or  not,  need  not  be  decided 
to-day.  I  take  leave  to  say  that  I  do  not  accept- 
at  all  that  the  doctrine  is  confined  to  military 
servants  under  the  Crown.  All  service  under  the 
Grown  is  public  service,  and,  to  my  mind,  it  is 
most  likely  that  the  doctrine,  which  is  said  to  be 
confined  to  military  service,  applies  to  all  public 
service  under  the  Crown,  because  all  public  service 
under  the  Crown  is  for  the  public  benefit.  There- 
fore, it  may  be  that  the  Ci-own  has  despotie 
authority  to  get  rid  of  all  servants  who  are  em- 
ployed for  public  purposes,  and  for  the  benefit 
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and  advantage  of  the  pnblio."  That  case  went 
to  the  House  of  Lords  in  Nov.  1886,  where  the 
Lord  Chancellor  and  Lord  Watson  expressed  their 
opinion  that  the  Crown  could  not  by  any  express 
stipulation  be  deprived  of  the  power  of  dismissing 
public  servants  at  pleasure,  for  that  would  be  a 
violation  of  public  policy. 

Stevenson  replied. 

Lord  EsHEB,  M.B. — The  question  which  has 
been  suggested  as  to  an  order  given  for  the  supply 
of  goods  for  the  public  service  we  will  reserve  for 
consideration  when  the  question  arises  for  deci- 
sion. In  this  case  a  relationship  was  instituted 
between  the  petitioner  and  the  Crown  in  respect 
of  the  public  service,  and  that  relationship  was 
that  the  petitioner  should  become  a  servant  of  the 
Crown  and  be  paid  a  salary.  He  became  a  servant 
of  the  Crown  in  the  public  service.  There  is 
nothing  expressed  in  the  appointment  as  to  the 
length  of  time  the  service  is  to  continue.  That  is 
immaterial,  in  my  opinion.  In  this  case  that  has 
happened  which  I  thought  would  one  day  have  to 
be  decided  upon  by  the  courts.  These  are  the 
words  which  1  used  in  De  Dohte  v.  The  Queen 
(uhi  avp.) :  "It  is  said  that  it  was  lawful  to  make 
an  engagement  with  him  (the  suppliant]  for  seven 
years,  beoause  the  engagement  offered  and  pro- 
posed was  not  an  engagement  of  military  service, 
it  being  admitted  in  argument  that,  if  the  engage- 
ment was  for  military  service  as  a  soldier,  whether 
as  officer  or  private,  it  is  contrary  to  public  policy 
that  any  such  contract  should  be  made.  Ad- 
mitted, therefore,  that  no  person,  whether  called  a 
government  or  anything  else,  could  make  a  con- 
tract for  seven  years  for  military  service.  Now, 
whether  that  doctrine  with  regard  to  the  Crown  is 
confined  to  military  service  or  not  need  not  be 
decided  to-day,  in  my  opinion.  I  take  leave  to  say 
that  I  do  not  accept  at  all  that  the  doctrine  is 
confined  to  military  service  under  the  Crown ;  all 
service  under  the  Crown  itself  is  public  service,  and 
to  my  mind  it  is  most  likely  that  the  doctrine  which 
is  said  to  be  confined  to  militair  service  applies  to 
all  public  service  nnder  the  Crown,  because  all 
public  service  nnder  the  Crown  is  for  the  public 
benefit,  and  therefore  it  may  be  that  the  Crown  has 
despotic  authority  to  get  rid  of  those  servants 
who  are  employed  for  public  purposes  and  for  the 
benefit  and  advantage  of  the  public.  But  be  that 
as  it  may,  I  say  it  is  not  necessary  to  decide  it  on 
this  occasion,  because,  in  my  opinion,  it  is  ab- 
solutely clear  on  this  petition  of  right  that  what 
was  proposed  to  the  suppliant,  if  anything  was 
proposed,  was  military  service  and  nothing  else." 
That  is  what  I  said  would  probably  be  the 
decision  of  the  court.  Now  it  is  only  necessary 
to  say  positively  that  that  is  the  doctrine  of  law. 
That  proposition  was  before  the  House  of  Lords, 
on  the  appeal  in  that  case,  and  Lord  Watson 
seems  to  have  said  that  it  was  the  correct 
opinion,  and  that  it  must  be  so  decided. 
.  Lord  Watson  said:  "In  iba  first  place,  it 
appears  to  me  that  no  concluded  contract 
is  disclosed  in  the  statements  contained  in 
this  petition  of  right;  and  in  the  second 
place,  I  am  of  opinion  that  such  a  concluded 
contract,  if  it  had  been  made,  must  have 
been  held  to  have  imported  into  it  the  condition 
that  the  Crown  has  the  power  to  dismiss. 
Further,.!  am  of  opinion  that,  if  any  authority 
representing  the  Crown  were  to  exclude  such  a 
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power  by  ezpress  stipulation,  that  would  be  a 
violation  of  the  public  policy  of  the  country,  and 
could  not  derogate  from  the  power  of  the  Crown." 
That  is  conclusive,  and  I  take  that  to  be  the  rule 
laid  down  by  the  House  of  Lords,  in  consonance 
with  the  opinion  expressed  by  myself.  I  think 
also  that  the  case  of  Shenion  v.  Smith  (ubi  sitp.), 
in  the  Privy  Council,  is  equally  decisive,  though 
the  rule  is  not  so  clearly  laid  down  as  by  Lord 
Watson  in  De  Dohse  v.  The  Queen  (ubi  sup.).  I 
think,  howpver,  that  the  Privy  Council  meant  to 
express  the  same  doctrine  as  Lord  Watson.  Both 
authority  and  principle  support  the  doctrine  laid 
down  by  Lord  Watson.  This  appeal,  therefore, 
fails  and  must  be  dismissed. 

Lord  Hbbsohell. — I  am  of  the  same  opinion. 
The  petitioner  was  appointed  by  Sir  Claude  Mac- 
donald  as  a  vice-consular  officer  in  the  Niger 
Protectoi-ate,  and  as  such  to  be  a  servant  of  the 
Crown.  The  question  is,  whether  he  can  main- 
tain a  petition  of  right  because  his  appointment 
was  determined.  It  is  said  that  he  was  engaged 
for  three  years  certain,  and  that  there  was  no 
right  to  determine  his  services  before  the  expira- 
tion of  three  years.  Persons  employed  in  the 
public  service  of  the  Crown  are,  unless  there  is 
some  statutory  provision  for  a  higher  tenure, 
ordinarily  engaged  to  hold  office  during  the  plea- 
sure of  the  Crown.  When,  therefore,  the  peti- 
tioner wajB  appointed  by  Sir  Claude  Macdonald, 
even  if  he  was  expressly  appointed  for  three  years, 
yet  there  was  the  implied  right  of  the  Crown,  as 
in  all  cases,  to  end  the  appomtment  at  pleasure. 
Here  there  is  no  evidence  that  Sir  Claude  Mac- 
donald had  any  authority  to  employ  the  petitioner 
on  any  other  than  the  usual  terms,  even  if  that 
question  were  material.  Considerations  of  pnblic 
interest  led  to  such  being  the  terms  of  employ- 
ment in  the  publie  service.  It  has  been  pointed 
out  in  the  cases  that  the  appointmente  are 
made  for  the  public  good,  and  that  it  is  essential 
for  the  public  good  to  be  able  to  determine  the 
appointmente  at  pleasure,  except  in  cases  where, 
for  the  public  good,  it  has  been  determined  that 
some  other  tenure  is  better.  This  appeal  must  be 
dismissed. 

Ka.t,  L.J. — The  petitioner  asserts  that  he  was 
engaged  for  three  years.  The  question  is,  whether 
that  prevente  the  Crown  from  exercising  ite 
ordinaj7  right  to  dismiss  at  pleasure.  The 
appointment  of  Sir  Claude  Macdonald  was  to 
hold  at  the  pleasure  of  the  Crown,  and  it  would 
be  strange  if  he  had  power  to  bind  the  Crown  by 
an  appomtment  for  three  years.  The  genersj 
principle  is  satisfactorily  established  by  the  cases. 
Some  of  the  cases  relate  to  military  service,  and 
it  has  been  argued  that  different  considerations 
apply  in  such  cases,  it  being  in  such  cases  for  the 
advantage  of  the  Crown  to  have  such  power, 
but  that  such  considerations  do  not  apply 
in  the  caae  of  a  civil  servant.  I  do  not 
agree  with  that  argument.  It  might  be  even 
more  detrimental  to  the  intereste  of  the  country 
if  the  Crown  had  not  that  power  in  the  case  of  a 
civil  servant.  The  same  reasons  are  quite  as 
strong  in  the  one  case  as  in  the  other.  The 
authorities  are  clear  upon  the  question.  Besides 
there  is  the  case  of  Ve  Dohse  v.  The  Queen  {libi 
sup.),  in  the  House  of  Lords,  where  the  rule  was 
not  confined  to  the  military  service.  There  is 
also  the  case  of  Shenton  v.  Smith  {ubi  tup.),  ia 
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the  Privy  Council,  whioh  was  the  case  of  a  civil 
servant,  and  it  tvas  held  that  his  appointment 
was  at  the  pleasure  of  the  Crown,  and  that  he  was 
subject  to  diamissal  at  the  will  of  the  Crown.  In 
my  opinion,  no  person  in  the  position  of  Sir 
Claude  Macdonald  can  have  power  to  bind  the 
Crown  by  enga^ng  any  person  in  the  public 
service  for  a  fixed  period.         j^^^  dismissed. 

Solicitors  for  the  appellant,  Dunn  and 
Hilliard. 

Solicitor  for  the  Crown,  Solicitor  to  the 
Trecuury. 


Nov.  21,  22,  25,  26,  27,  and  Dee.  17. 1895. 

(Before  Lord  Eshek,  M.B.,  Lindlet  and 
Lopes,  L.JJ.) 

The  Whitton.(o) 

■  oh  appeal  fboh  the  divisional  codkt  of 
thb  fbobate,  ditoboe,  akd  admibaltt 
division. 

Salvage — Stibjeet-matter — JwrisdieUon — "  Ship  " 
—Admiralty  Court  Act  1840  (3  4  4  Viet.  e.  65), 
8.  6— Wreck  and  Salvage  Act  1846  (9  &  10  Vict, 
c.  99),  ss.  19,  4f>— Admiralty  Court  Act  1854 
(17  <e  18  Vict.  e.  78),  ».  IS— Merchant  Shipping 
Act  1854  (17  *  18  Viet.  c.  104),  at.  2,  458,  459, 
476,  497. 

By  the  common  or  originoU  law  of  the  High  Court 
of  Admiralty  the  only  rubjeeU  in  reipeet  of  the 
Boving  of  waich  salvage  reward  could  he  enter- 
tained in  the  Admiralty  Court  were  ship,  her 
apparel  and  cargo,  including  flotsam,,  jetsam, 
and  lagan,  the  wreck  of  these  and  freight ;  the 
only  subject  added  &i/  statute  is  life.  The  County 
Courts  have  no  larger  jurisdiction. 

Services  were  rendered  to  a  gae-float  which  had 
broken  adrift  from,  her  moorings  in  the  Humber, 
where  it  had  been  placed  to  gerue  as  a  beacon. 
By  reason  of  its  structure  it  was  incapable  of 
being  navigated.  The  respondents  claimed 
salvage  reward. 

Held,  that  the  gas-float  was  not  a  ship  and  was  not 
a  subject-matter  of  salvage  within  either  the 
original  or  common  law  jurisdiction,  or  the 
statutory  jurisdiction  of  the  High  Court  of 
Admiralty,  or  by  the  general  law  maritime ;  arud 
it  was  consequently  not  a  subject-matter  of 
salvage  vnthin  the  jurisdiction  of  the  County 
Court. 

Qussre,  whether  salvage  would  be  granted  for  saving 
a  lightship. 

This  was  an  appeal  by  the  defendants,  the  Cor- 
poration of  the  Trinity  House  of  Hull,  against  a 
decision  of  the  Divisional  Court  of  the  Probate, 
Divorce,  and  Admiralty  Division,  dismissing  an 
appeal  by  the  defendants  from  a  decision  of  the 
judge  of  the  Hull  County  Court  by  whioh  salvage 
was  awarded  to  the  plaintiffs  for  services  rendered 
by  them  to  a  gas-float,  the  property  of  the  de- 
fendants. 

The  case  below  is  reported  in  73  L.  T.  Bep.  319. 

The  facts  of  the  case,  and  the  arguments  of 
counsel  fully  appear  in  the  judgment. 

Sir  Walter  Phillimore  and  F.  Laing,  for  the 

(0)  B«ported  by  Butlbb  A£finaj,l  and  F.  A.  Satow,  Eaqra., 
P»iTl«tar8-»t-L*w, 


appelhmts,  cited,  in  addition  to  the  authorities 
in  the  judgment : 

The  Waiem  III.,  25  L.  T.  Bep.  386;  1  Asp.  Mar. 

Law  Cas.  129 ;   L.  Kap.  3  A.  &  E.  487  ; 
Godolphin,    View    of    the    Admiral    Jurisdiction, 

2nd  edit.,  pp.  43,  50. 

Fyke,  Q.C.  and  A.  Pritchard  (with  them  Butler 
Aspinall),  for  the  respondents,  referred  to  the 
following  authorities  in  addition  to  those  cited  in 
the  judgment : 

The  AquHa,  1  C.  Bob.  37  ; 

The  Boiler  ex  "Elephant,  64  L.  T.  Bep.  543 ; 

Bverard  v.  Kendall,  22  L.  T.  Sep.  408 ;  3  Har. 
Law  Caa.  (O.  S.)  391 ;  L.  Hep.  5  C.  P.  428  ; 

The  Zeta,  83  L.  T.  Bep.  477  ;  3  Aap.  Max.  Law  Caa. 
73  ;  L.  Bep.  4  A.  A^  E.  460 ; 

Five  Steel  Barges,  63  L.  T.  Bep.  499 ;  6  Aap.  Mar. 
Law  Caa.  580  ;  15  P.  Div.  142: 

Rex  V.  Property  Derelict,  1  Hagg.  383 ; 

The  Calypao,  2  Jiagg.  209  ; 

Bass  V.  Five  Negroes  and  a  Canoe,  Bee,  201 ; 

Jerby  v.  194  Slaves,  Bee,  226  : 

Mason  v.  Ship  Blaireau,  2  Cranoh,  239  ; 

The  Schooner  Emulous,  1  Sum.  207 ; 

The  Inquisition  of  Qtieenborow,  Black  Book  of  the 
Admiralty  (Twies),  151,  171 ; 

Coke's  InstitnteB,  pt.  4,  o.  22  ; 

Sir  Sherston  Baker  :  The  Office  of  Yice-Admiial  of 
the  Coast,  p.  12 ;  Dock  de  anctor,  juris  civil., 
Ub.  2,  o.  25 ; 

Pardessna :  Collection  de  Lois  Maritimes,  voL  1, 
0.  6,  p.  259,  Be  Lege  Bbodia. 

Cur.  adv.  vitlt. 
Dec.  17.— Lord  Eshbe,  M.R.  delivered  the 
following  written  judgment : — This  waa  an  appeal 
from  a  divisional  court  of  the  Admiralty  Division 
sitting  as  a  Court  of  Appeal  from  the  County 
Court  of  Hull  having  Admiralty  jurisdiction. 
The  cause  was  a  salvage  cause.  The  alleged 
salvage  was  the  saving  from  danger  of  a  "  gas- 
float."  The  nature  of  the  float  and  the  circum- 
stances of  the  alleged  salvage  were  ascertained  by 
the  County  Court  judge.  They  were  that  the 
float  Whitton  No.  2  was  made  of  iron,  that  the 
lower  part  bore  the  resemblance  of  a  ship  or 
boat ;  that  part,  called  by  the  County  Court  judge 
the  hull,  had  two  ends  shaped  like  the  bows  of  a 
vessel ;  it  was  fifty  feet  long  and  twenty  feet 
broad;  it  had  no  mast,  stern-post,  fore-post,  or 
rudder;  its  interior  was  wholly  occupied  by  a 
cylinder  into  which  gas  was  pumped  so  as  to  fill 
it,  and  so  that  the  gas  went  up  to  a  light  elevated 
on  a  pyramid  of  pieces  of  wood  fifty  feet  high. 
The  float  could  not  by  reason  of  its  structure  be 
used  for  any  purpose  of  its  being  navigated.  It 
could  not  be  navigated.  It  could  not  cany 
any  man  or  any  goods  from  place  to  place,  ft 
could  not  hold  any  man  on  it,  except  that  he 
could  by  means  of  a  man-hole  and  laxider  ascend 
to  the  light  at  the  top  to  clean  or  arrange  it. 
The  float  was  fixed  by  an  anchor  or  anchors  and 
otherwise  at  a  particniar  spot  in  the  river  Humber, 
so  as  to  remain  always  fixed  at  that  spot.  It, 
however,  broke  away,  and  was  carried  down  the 
Humber,  and  was  in  danger  in  the  Humber,  and 
was  saved  in  the  Humber  by  the  exertions  of  the 
plaintiffs.  The  question  in  dispute  waa  whether 
the  County  Court  had  jurisdiction  to  hear  and 
determine  upon  the  claim  of  salvage  reward.  It 
was  argued  on  behalf  of  the  appellants  before  us 
that  the  gas-float  was  not  the  subject-matter  of  a 
salvage  claim  in  the  High  Court  of  Admiralty 
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-within  either  its  common  law  or  any  statutable 
jurisdiction ;  and  that,  if  it  was  not  so,  neither 
-was  it  within  the  statutable  jnrisdiction  of  the 
County  Court.  It  was  urged  that  the  original, 
i.e.,  the  common  law  jurisdiction  of  the  Court  of 
Admiralty  in  respect  of  salvage  was  limited  to 
claims  in  respect  of  alleged  sei-vices  to  a  ship  and 
her  apparel,  or  to  the  cargo  of  a  ship,  including 
cargo  which  had  become  flotsam,  jetsam,  or 
lagan,  and  to  freight  alleged  to  be  saved  by  the 
saving  of  ship  or  cargo,  and  to  the  wreck  of  ship 
or  cargo;  and  that  the  alleged  services  were 
rendered  on  the  high  sea.  It  was  true  that  the 
jnrisdiction  was  extended  by  statute  to  the  saving 
of  life ;  but,  it  was  urged,  only  to  the  saving  ol 
the  life  of  a  person  whose  life  was  in  danger  from 
his  being  or  having  been  on  board  a  ship  and  in 
danger  on  the  high  sea.  When  in  some  cases  the 
jurisdiction  of  the  Admiralty  Court  was  extended 
farther  than  the  limits  of  the  high  sea,  it  was  so 
only  in  respect  of  the  same  objects  or  subjects  as 
were  within  the  jurisdiction  of  the  Admiralty  on 
the  high  sea.  It  was  then  argued  that,  upon  the 
true  construction  of  the  statutes  giving  Admi- 
ralty jurisdiction  to  the  County  Coui-ts,  they 
only  conferred  on  those  courts,  in  respect  of 
salvage  services  occurring  within  counties,  the 
same  jurisdiction  as  to  the  same  subjects  or 
objects  ae  were  within  the  jorisdiction  of  the 
High  Court  of  Admiralty  when  the  services  were 
rendered  within  its  jurisdiction.  It  was  then 
argued  that  the  float  in  question  was  not  in  any 
sense  a  ship,  was  not  a  subject  or  object  in 
respect  of  the  saving  of  which  the  High  Court 
of  Admu"alty  could  have  exercised  or  could  exer- 
cise salvage  jurisdiction,  and,  therefore,  was  not 
a  subject  or  object  for  the  similar  jurisdiction  in 
the  County  Court.  It  was  argued  for  the  respon- 
dents that  the  High  Court  of  Admiralty  had 
jurisdiction  in  respect  of  salvage  services  claimed 
to  have  been  rendered  at  sea  far  beyond  services 
to  ship,  cargo,  and  apparel  and  freight;  that 
such  jurisdiction  extended  to  the  saving  of  any 
article  in  danger  on  the  sea,  or,  if  not  to  all 
articles,  yet  to  all  which  could  be  brought  under 
the  denomination  of  "maritime  property;"  and 
that  maritime  pi-operty  included  every  floating 
object  which  is  constructed  for  the  purposes  of 
navigation — meaning  thereby,  having  some  refe- 
rence to  the  business  of  navigation — although  it 
itself  was  not  intended  ever  to  be,  and  could  never 
be,  navigated.  It  was  m-ged  that,  even  if  such 
things  were  not  the  subject  or  object  of  salvage 
within  the  original  jurisdiction  of  the  Admiralty, 
they  were  i-endered  so  by  statute.  And  it  was 
farther  argued  that,  though  not  now  within  the 
jurisdiction  of  the  High  Court  of  Admiralty  either 
by  common  law  or  statute,  they  were  by  statute 
within  the  jurisdiction  of  the  County  Court.  The 
first  point  raised  is  whence  is  the  original,  or 
common  law,  jurisdiction  of  the  High  Coui-t  of 
Admiralty  of  England  to  be  ascertained?  The 
answer  is :  from  the  continuous  practice  and  the 
judgments  of  the  gi'eat  judges  who  have  presided 
m  the  Admiralty  Court,  and  from  judgments  of 
the  High  Courts  at  Westminster.  This  proposi- 
tion was  so  stated  in  the  case  of  The  Gaetano  and 
Maria  (46  L.  T.  Bep.  835 ;  4  Asp.  Mai\  Law  Cas. 
536;  7  P.  Div.  137):  "It  is  not  the  ordinair 
municipal  law  of  the  country,  it  is  the  law  which 
the  English  Court  of  Admiralty  eithei*  by  Act  of 
Parliament,  or  by  reiterated  decisions  and  prin- 


ciples has  adopted  as  the  English  maritime  law." 
Neither  the' laws  of  the  Ilho£aji8,  nor  of  Oleron, 
nor  of  Wisby,  nor  of  the  Hansa  towns,  are  of 
themselves  any  part  of  the  Admiralty  law  of 
England.  It  was  attempted  by  one  of  the  counsel 
to  say  that  the  Laws  of  Oleron  were  to  be  con- 
sidered as  part  of  the  law  of  England.  To  any- 
one who  i«ads  some  of  their  strange  enactments 
— as,  for  instance,  in  the  Laws  of  Oleron,  art.  23 : 
"  U  the  pilot  through  ignorance  causes  the  ship 
to  miscarry  he  shall  make  fuU  satisfaction  or  lose 
his  head ;  art.  24 :  "  If  the  master  or  one  of  the 
mariners  or  any  one  of  the  merchants  cut  off  his 
head  they  shall  not  be  bound  to  answer  for.it;  " 
and  art.  26 :  "If  the  Lord  of  any  place  be  so  bar- 
barous as  to  maintain  wreckers  ...  he  shall 
be  fastened  to  a  post  or  stake  in  the  midst  of  his 
own  mansion-house,  which,  being  fired  at  the  four 
comers  thereof,  all  shall  be  burned  together,"  &c., 
it  must  be  ridiculous  to  suggest  that  they  are 
part  of  the  English  law.  But  they  <A>ntain  many 
valuable  principles  and  statements  of  marine 
practice  which,  together  with  principles  found  in 
the  Digest,  and  in  French  and  other  ordinances, 
were  used  by  the  judges  of  the  English  Cotirt  of 
Admiralty  when  tney  wero  moulding  and  reducing 
to  form  the  principles  and  practice  of  their  cour£ 
All  these  sources  of  legal  principles  were  used  by 
Lord  Tenterden  in  his  great  work ;  but  he  says 
in  the  last  of  his  prefaces,  the  preface  to  the  5th 
edition :  "  It  should  be  observed,  however,  not 
only  of  all  these  treatises,  but  also  of  the  civil 
law,  and  the  ordinances,  without  excepting  even 
the  ordinance  of  Oleron  (which  being  considered 
as  the  edict  of  an  English  Prince,  has  been  received 
with  peculiar  attention  in  the  Court  of  Admiralty), 
that  they  have  not  the  binding  force  or  authority  of 
law  in  this  country,  and  that  they  are  here  quoted, 
sometimes  to  illustrate  principles  generally  ad- 
mitted and  received,  &c."  It  should  be  remarked 
that,  as  the  law  of  the  Admiralty  is  to  be  ascer- 
tained from  the  practice  and  judgment  of  its 
judges,  it  must  be  found  or  deduced  from  affir- 
mative practice  or  judgments ;  that  neither 
principle  nor  proposition  can  be  deduced  from 
mere  negative,  i.e.,  by  saying  the  point  has 
never  been  treated  in  the  Courts  of  Admiralty. 
If  you  find  that  the  Court  of  Admiralty  has  affir- 
matively stated  that  it  has  jurisdiction  in  certain 
cases,  you  cannot  affirm  that  it  has  jurisdiction  in 
other  cases  merely  on  the  ground  that  the  Court 
of  Admiralty  has  not  expressly  excluded  them  by 
negative  words.  Ton  must  bring  the  proposed 
case  within  some  affirmative  principle,  or  some 
affirmative  judgment  or  practice.  The  second 
point,  therefore,  is.  What  is  the  jurisdiction  of 
the  High  Court  of  Admiralty  as  to  salvage,  Ascer- 
tained from  its  practice  and  judgments,  and  from 
statutes  ?  As  to  its  practice  and  judgments  irre- 
spective of  statutes,  it  seems  to  be  one  uniform,  con- 
tinuous statement  by  judges  and  writers  of  autho- 
rity that  the  jurisdiction  as  to  salvage  is  exercised 
in  respect  of  a  ship,  her  apparel  and  her  cargo;  of 
freight  in  danger,  and  saved  by  reason  of  the 
saving  of  the  ship  or  cargo ;  and  of  flotsam,  jetsam, 
or  lagan,  being  each  of  them  part  of  the  cargo  of 
a  ship.  Lord  Tenterden  thus  expresses  it :  "It  is 
the  compensation  that  is  to  be  made  to  persons 
by  whose  assistance  a  ship  or  its  loading  may  be 
saved  from  impending  peril,  or  recovered  after 
actual  loss.  This  compensation  is  known  by  the 
name  of  salvage."    In  Park  on  Insuranoe,  c.  8, 
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Balvage :  "  Salvage  is  an  allowance  made  for  saving 
a  ship  or  goods,  or  both,  from  the  dangers  of  the 
seas,  iires,  pirates,  or  enemies."  In  Kent's  Com- 
mentaries, voL  3,  p.  245,  Uf  salvage :  "  Salvage  is 
the  compensation  allowed  to  persons  by  whose 
assistance  a  ship  or  its  cargo  has  been  saved  in 
whole  or  in  p£u:t  from  impending  danger,  or 
recovered  from  actual  loss,  in  cases  of  shipwreck, 
derelict,  or  lecaptum.  The  equitable  doctrine 
came  from  the  Roman  law,  and  it  was  adopted  by 
the  Admiralty  jurisdictions  in  the  different 
countries  of  Europe."  In  Parsons,  o.  7,  Of  salvage : 
"  In  Admiralty,  and  generally  in  the  law  merchajit, 
it  means  the  compensation  which  is  earned  by 
persons  who  volnntarily  assist  in  saving  a  ship  or 
her  cargo  from  peril.  In  Williams  and  Bruce, 
Admiralty,  c.  6,  On  salvage :  "  Salvage  is  the 
reward  payable  for  services  rendered  in  saving 
property  lost  at  sea,  or  in  saving  any  wreck,  or  in 
rescuing  a  ship  or  boat,  or  her  cargo  or  apparel, 
or  the  hves  of  the  persons  belonging  to  her  from 
loss  or  danger."  In  Mr.  Carver's  book,  which  wiU 
be  the  Abbott  on  Shipping  of  the  future,  c.  11, 
On  Salvage  and  Wreck,  s.  322 :  "  By  the  common 
law  one  who  saves,  or  helps  in  saving,  a  vessel  to 
which  he  is  a  stranger,  from  danger  at  sea,  is 
entitled  to  a  reward  for  his  services.  So  also  with 
regard  to  cargo  or  other  property  belonging  to  a 
vessel  at  sea,  which  is  rescued  from  danger, 
whether  while  in  the  vessel,  or  after  having  been 
thrown  or  washed  out  of  her :  those  who  rescue 
such  property  are  entitled  to  reward,  and  to  a 
lien  upon  the  property  for  that  reward.  The 
reward  thus  payable  to  these  salvors  is  called 
salvage."  There  is  no  word  used  by  any  of  these 
writers  which  mentions  any  subject  or  object  as 
the  subject  or  object  of  salvage  under  tbe  common 
law  jurisdiction  as  to  salvage  of  the  High  Court 
of  Admiralty  other  than  the  ship,  her  appai-el  or 
cargo,  or  the  wreck  of  them.  If  in  WiUiams  and 
Bruce  more  was  meant  by  the  phrase  "  property 
lost  at  sea,"  the  statement  is  in  the  notes  made 
to  depend  on  the  authority  of  American  cases 
which  will  be  discussed  hereafter.  In  the  last 
treatise  on  the  subject  of  salvage,  Kennedy  on 
Salvage,  the  case  is  thus  stated :  "  A  salvage 
service  in  the  view  of  the  Court  of  Admiralty, 
may  be  described  sufficiently  for  practical  purposes 
as  a  service  which  saves  or  helps  to  save,  maritime 
property — a  vessel,  its  apparel,  cai^o,  or  wreck — 
or  hves  of  persons  belonging  to  any  vessel,  when 
in  danger,  &c."  The  learned  author  then  qnotes 
the  American  cases  as  to  rafts  of  timber,  but 
observes :  "  There  does  not  appear,  however,  to 
be  any  reported  case  in  which  the  English 
Admiralty  Court  has  awarded  salvage  for  the 
preservation  of  any  but  such  maritime  property 
as  is  included  in  the  suggested  description."  So 
far,  thereforo,  as  the  text  writers  are  to  be  con- 
sidered, if  the  extended  meaning  of  the  subject- 
matter  of  salvage  in  the  Bigh  Court  of  Admiralty 
in  its  original  or  common  law  jurisdiction  is 
that  which  is  asserted  on  behalf  of  the  plaintiffs 
in  this  case,  all  the  writers  but  two  have  over- 
looked it,  and,  of  the  two,  one  founds  it  solely  on 
the  American  cases,  and  the  other  cites  tnose 
cases,  but  questions  them.  If  we  go  further  and 
examine  the  sources  of  the  English  law,  as,  for 
instance,  the  laws  of  Oleron,  of  Wisby,  ajid  others, 
every  Article  in  them  ti^eats  of  ships  and  what 
concerns  them,  and  of  nothing  else.  As,  for 
instance,  Art  XYIU.  of  the  Laws  of  Oleron: 


"  In  all  other  things  fonnd  by  the  sea  side,  which 
have  formerly  been  in  the  possession  of  some  or 
other,  as  wines,  oil,  and  other  merchandise, 
although  they  have  been  cast  overboard,  and  left 
by  the  merchants,  &c."  And  so  in  the  most 
vuluable  and  remarkable  code,  known  as  the 
Ordinance  of  Louis  XIV.  of  Aug.  1681,  the  whole 
of  more  than  100  sections  deals  with  ships  and 
the  affairs  of  ships  only,  and  with  tbe  wreck  of 
ships  or  effects  called  s^pwrecked  effects.  See 
sect.  45,  Of  Wrecks  and  Ships  run  aground.  For 
these  see  the  Treatise  on  Sea  Laws.  In  the 
Black  Book  of  the  Admiralty  there  is  no  passage 
to  indicate  anything  but  ships  and  the  conduct 
of  them.  The  Laws  of  Wisbv — Black  Book  of 
the  Admiralty,  p.  405,  c.  13,  of  things  found  on 
the  sea :  "  Should  a  man  find  goods  driving  on 
the  sea  where  he  can  see  no  land,  should  he  bring 
those  things  to  land,  he  shall  have  half  for  his 
labour ;  if  he  could  see  the  land  he  shall  have  a 
third  part.  I.  Should  a  man  find  goods  on  the 
gronna  where  he  has  to  use  oars  and  hooks,  he 
shall  have  the  third  part.  II.  Should  a  man  find 
a  ship  di-iving  on  the  sea  and  no  people  are  in  it, 
and  he  brings  it  to  land,  of  that  which  results 
from  it,  whether  from  the  ship  or  from  the  goods, 
he  shall  have  half,  and  it  shall  remain  outside  the 
city's  bounds.  III.  Should  a  man  find  goods 
driving  to  land  to  which  he  can  wade,  he  shall 
have  of  them  the  eighth  penny ;  so  Ukewise  should 
a  man  find  goods  £-iven  on  to  the  shore,  he  shall 
have  the  eighth  penny  therefrom.  If  anyone 
denies  that  he  has  found  such  goods,  and  is  after- 
wards convicted  of  it,  that  is  a  theft."  Reading 
the  word  "goods"  here  subject  to  the  context 
of  all  the  other  clauses  it  must,  I  think,  mean 
goods  which  have  been  in  a  ship.  The  truth  is 
that  no  merchant  or  legislator  ever  imagined 
goods  at  sea  which  had  got  there  without  having 
been  in  a  ship.  Then,  turning  to  what  is  after 
all  the  chief  soui-ce  from  which  the  jurisdiction 
of  the  Admiralty  Court  is  to  be  ascertained, 
namely,  the  decisions  of  the  English  courts,  we 
begin  with  Sir  Henry  Constable's  case  (5  Coke's 
Rep.),  which  defines  what  is  wreck  of  the  sea,  and 
that  "  flotsam  is  when  a  ship  is  sunk,  or  otherwise 
perished,  and  the  goods  float  on  the  sea ;  jetsam 
is  when  theship  is  in  danger  of  being  sunk,  and  to 
lighten  the  ship  the  gooas  are  cast  into  the  sea 
and  afterwai-ds,  notwithstanding,  the  ship  x>erish ; 
lagan  is  when  the  goods  which  are  so  cast  into 
the  sea,  and  afterwards  the  ship  perishes,  and 
such  goods  cast  are  so  heavy  that  they  sink  to  the 
bottom,  and  the  mariners,  to  the  intent  to  have 
them  again,  tie  to  them  a  buoy,  or  cork,  or  such 
other  thing  that  will  not  sink,  so  that  they  may 
find  them  again ;  and  none  of  these  goods  which 
are  called  jestam,  flotsam,  or  laigan,  are  called 
wreck,  so  long  as  they  i-emain  in  or  upon  the  sea ; " 
and  the  Court  of  Admiralty  shall  have  cognisance 
of  them  whilst  they  are  in  or  on  the  sea.  In 
HaH/wrd  v.  Jones  (1  Ld.  Rayin.  393)  Lord  Holt 
held  in  favour  of  a  hen  as  against  an  action  of 
trover,  the  lien  being  claimed  for  salvage  services; 
i.e.,  being  an  Admiralty  lien.  But  those  services 
were  alleged  to  be  for  saving  the  goods  from  a 
ship  which  took  fire,  and  that  they  hazarded  their 
lives  to  save  them.  In  Nicholson  v.  Chapman 
(2  H.  Bl.  254)  an  action  of  trover  was  brought  in 
respect  of  a  quantity  of  timber  placed  in  a  dock 
on  the  banks  of  the  Thames,  bu^  the  ropes  acci- 
dentally getting  loose,  it  floated,  and  was  cairied 
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by  the  tide.  It  was  saved,  and  the  defendant 
refused  to  deliver  it  until  salvage  was  paid. 
Eyre,  C.J.  and  the  Court  held  that  the  saving  of 
it  was  not  such  salvage  as  the  law  recognisea 
(i.e.,  in  the  Admiralty  or  the  common  law  courts}. 
"  The  question  is  "  said  the  Lord  Chief  Justice, 
"  whether  this  transaction  can  be  assimilated  to 
salvage?  The  taking  care  of  goods  left  by  the 
tide  upon  the  banks  of  a  navigable  river  may,  in 
a  vulgar  sense,  be  said  to  be  salvage ;  but  it  has 
none  of  the  qualities  of  salvage  in  respect  of 
which  the  laws  of  all  civilised  nations,  the  laws  of 
Oleron,  and  qur  own  laws  in  particulai-,  have  pro- 
vided that  a  recompense  is  due  for  the  saving, 
and  that  our  law  has  also  provided  that  this 
recompense  should  be  a  lien  upon  the  goods  which 
have  been  saved."  He  tiiea  goes  on  to  say  that 
goods  can-ied  by  sea  ai-e  exposed  to  danger,  &c., 
and  that  the  recompense  is  dictated  by  principles 
of  public  policy  I'ecognised  in  civilised  and  com- 
mercial countries.  "  Such  ai-e  the  grounds  upon 
which  salvage  stands ;  they  are  recognised  by 
Holt,  L.C.J.,  in  Hartford  v.  Jones.  But  see  how 
very  unlike  this  salvage  (i.e.,  in  Hartford  v.  Jones) 
is  to  the  case  now  under  consideration."  The 
difference  thus  alluded  to  evidently  is  that  in  the 
earlier  case  the  goods  were  saved  from  a  ship  oh 
the  sea,  in  the  later  case  the  goods  were  never  on 
the  sea  at  all.  In  the  case  of  A  Baft  of  Timber 
(2  W.  Rob.  251),  Dr.  Lushington  refused  -to  issue 
a  monition,  i.e.,  a  summons,  calling  upon  the 
owner  of  the  raft  to  show  cause  why  salvage 
should  not  be  awarded.  -  It  is  said  that  the  ques- 
tion was  only  as  to  the  locality  in  which  the 
services  were  rendered.  But  Dr.  Lushington  also 
relied  upon  the  nature  of  the  object.  "  This," 
he  said,  "  is  neither  a  ship  or  a  seagoing  vessel ; 
it  is  simply  a  raft  of  timber."  There  is  no  case 
in  any  English  court  in  which  the  question  of 
salvage  i-eward  has  ever  been  entertained  unless 
the  subject  of  the  salvage  service  was  a  ship,  her 
apparel,  or  cargo,  or  freight  which  is  peculiar  to 
ships,  a  wi'eck  of  a  ship  or  her  cargo,  or,  by  statute, 
the  life  of  a  person  in  danger,  because  the  person 
has  been  on  board  ship,  u,  follows  that  no  juris- 
diction of  the  Admiralty  in  England  can  be 
carried,  by  reason  of  the  practice  or  judgments  of 
the  Admiralty,  or  any  other  court,  beyond  a  claim 
for  salvage  in  respect  of  the  subjects  and  objects 
above  named.  As  to  the  alleged  extension  of  the 
jurisdiction  of  the  High  Court  of  Admiralty  by 
statute,  the  question  is  whether  it  has  been  ex- 
tended by  statute  in  cases  of  salvage  claims  to 
any  subjects  or  objects  which  were  not  subjects  or 
objects  of  salvage  claims  before  the  statutes.  The 
first  statute  really  relied  on  was  3  &  4  Vict.  o.  65. 
8.  6,  A.D.  1840.  It  is  an  Act  to  extend  the  juris- 
diction of  the  Court  of  Admii-alty.  It  does 
extend  the  jurisdiction  to  subjects  in  respect  of 
which  the  coui-t  had  no  jurisdiction  before.  As 
to  salvage  there  is  only  sect.  6  which  is  relied  on. 
Sect.  6  18 :  "  The  High  Court  of  Admiralty  shall 
have  jurisdiction  to  decide  all  claims  and  demands 
whatsoever  in  the  nature  of  salvage  for  services 
rendered  to  any  ship  or  sea-going  vessel,  whether 
such  ship  or  vessel  may  have  been  within  the  body 
of  a  county,  or  upon  the  high  seas  at  the  time 
when  the  services  were  rendered."  This  is  to  be 
construed  according  to  ordinary  rules  of  construc- 
tion. Having  regard  to  the  then  existing  state  of 
the  law,  it  is  impossible  to  say  that  the  statute 
goes  further  than  to  extend  the  area  of  locality. 


It  abolishes  the  ■  distinction  between  the  same 
services  in  respect  of  the  same  subject  or  object 
according  as  they  were  rendered  within  the  body 
of  a  county  or  on  the  high  seas,  but  does  not  alter 
the  nature  of  salvage,  which  is  a  retvard  for 
services  to  ship,  &o.  The  statute  17  &  18  Vict 
c  78,  sect.  13,  was  relied  on.  The  words  are :  "  In 
all  cases  in  which  a  party  has  a  cause  or  right  of 
action  in  the  High  Court  of  Admiralty  of  England 
against  any  ship  or  freight,  goods  or  other  effects 
whatsoever,  it  shall  not  be  necessary  to  the  in- 
stitution of  the  suit  for  such  person  to  sue  out  a 
wan-ant  for  the  arrest  thereof,  but  it  shall  be 
competent  to  him  to  proceed  by  way  of  monition." 
The  whole  statute  is  as  to  the  regulation  in  the 
Admiralty  Court  of  the  procedure  in  cases  in  the 
court.  The  statute  is  not  applicable  until  the 
case  is  in  the  court.  It  does  not  afEect  the  ques- 
tion of  what  case  is  or  is  not  within  the  juris- 
diction of  the  court,  that  is,  what  case  is  or  is  not 
capable  of  being  brought  into  the  court.  The 
statute  9  &  10  Vict.  c.  99,  was  brought  to  our 
attention,  and  wai  minutely  dissected  at  immense 
length.  It  is  repealed ;  but,  nevertheless,  it  was 
said  it  could  be  used  to  show  what  were  the  subjects 
or  objects  of  salvage.  I  think  that  after  its  repeal 
it  cannot  be  used  at  all.  But,  if  it  could,  it  does 
not  seem  upon  a  true  construction  of  it  to  support 
the  assertions  for  which  it  was  cited.  The  section 
mainly  relied  on  was  sect.  40 :  "  The  High  Court 
of  Admiiulty  shall  have  jurisdiction  to  decide  upon 
all  claims  and  demands  whatsoever  in  the  nature 
of  salvage  for  services  performed,  except  in  cases 
of  goods  hereinbefore  directed  to  be  sold  as  droits 
of  Admiralty,  whether  in  the  case  of  ships  or 
vessels,  or  of  any  goods  or  articles  found  either  at 
sea  or  cast  upon  the  shore,  and  whether  such 
service  shall  have  been  performed  upon  the  high 
seas  or  within  the  body  of  any  county,  anything 
in  any  Act  contained  to  the  conti-ary  notwith- 
standing." But  that  section  ascertains  only  the 
forum  of  trial.  Sect.  19  enacts  what  can  be  saved 
so  as  to  give  a  right  to  salvage,  and  the  persons 
entitled  to  salvage  reward  for  such  saving. 
"  Every  person  (except  l-eceivers  under  this  Act) 
who  shall  act,  or  be  employed  in  any  way  what- 
soever in  the  saving  or  preserving  of  any  ship  or 
vessel  in  dibtress,  or  of  any  part  of  the  cargo 
thereof  or  of  the  life  of  any  person  on  board  the 
same,  or  of  any  wreck  of  the  sea,  or  of  any  goods 
jetaam,  flotsam,  lagan,  or  derelict,  or  of  anchoi-s, 
cables,  tackle,  stores,  or  materials,  which  may  have 
belonged  to  any  ship  or  vessel,  whether  the  said 
ship  or  vessel  shall  have  been  in  distress  or  other- 
wise, shall  be  paid  a  treasonable  reward  or  com- 
pensation by  way  of  salvage,  &c."  It  seems  that, 
construing  these  two  sections  as  parts  of  one 
statute,  sect.  40  determines  the  foi-um  in  which 
the  claims  of  persons  who  claim  to  have  pei-formed 
the  services  to  the  subjects  or  objects  named  in 
sect.  19  is  to  be  refeiTed.  We  are  then  brought  to 
the  main  statute  applicable  to  the  case  before  us, 
the  Merehant  Shipping  Act  1854  (17  &  18  Vict, 
c.  104).  It  was  passed  to  amend  and  consolidato 
the  Acts  i-elating  to  merehant  shipping,  not  speci- 
fically to  alter  anything  with  regard  to  salvage. 
It  does  not  in  its  title  or  preamble  state  an  inten- 
tion to  alter  the  common  law  applicable  to 
merchant  shipping,  but  only  the  Acts  relating  to 
merchant  shipping.  The  firat  section  relied  ou  is 
sect.  2,  the  interpretation  section.  Such  a  section 
in  modern  drafting  of  statutes  does  not  of  itself 
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affect  the  nature  of  anything  spoken  of,  or  dealt 
with  in  the  statute.  It  only  avei-s  that,  instead  of 
repeating  every  one  of  several  things  dealt  with 
in  other  sections,  they  are  to  he  taken  a«  repeated 
whenever  the  one  word  or  phrase  is  used.  Thus, 
wherever  the  word  "  ship  "  is  used  in  any  section 
of  the  Act,  it  is  as  if  in  that  section  the  words 
were  "  a  ship  and  every  description  of  vessel  used 
Ih  navigation  not  propelled  by  oars."  The  statute 
deals  with  a  variety  of  matters  relating  to 
merchant  shipping,  and  with  a  great  number  of 
modes  of  dealing  with  such  matters  within  and 
without  different  courts.  One  part  of  the  statute 
deals  with  salvage.  The  sections  relating  to  it 
ai-e  under  the  heading,  "  Salvage  in  the  United 
Kingdom."  It  deals,  therefore,  only  with  salvage 
on  the  high  seas  within  the  three  miles  limit,  and 
with  salvage  within  counties.  Sect.  458  is: 
"  Whenever  any  ship  "  (i.e.,  whcTi  any  "  ship  or 
any  description  of  vessel  used  in  navigation  not 
propelled  by  oars  ")  "  or  boat  is  stranded  or  other- 
wise in  distress  on  the  shore  of  any  sea  or  tidal 
water  situate  within  the  limits  of  the  United 
Kingdom  (i.e.,  of  Great  Britain  and  Ireland),  and 
services  are  rendered  (1)  in  assisting  such  ship 
(&c.)  or  boat ;  (2)  in  saving  the  lives  of  the  persons 
belonging  to  such  ship  (&c)  or  boat ;  (3)  in  saving 
the  cargo  or  apparel  of  such  ship  (&c.)  or  boat,  or 
any  portion  thereof ;  and  whenever  any  wreck  (i.e., 
wreoK  or  jetsam,  flotsam,  lagan,  and  derelict, 
found  in  or  on  the  shores  of  the  sea  or  any  tidal 
water)  is  saved  by  any  person  other  than  a 
receiver  within  the  United  Kingdom,  there  shall 
be  payable,"  Ac.,  "a  reasonable  amount  of 
salvage "  Sect.  459  is  "  salvage  in  respect  of 
the  preservation  of  the  life  or  lives  of  any  person 
or  persons  belongiug  to  any  such  ship  (&c.)  or 
boat  as  aforesaid,  &c."  The  section  does  not  deal 
with  salvage  beyond  the  three  miles  limit.  It  is 
obvious  that  within  the  limit  it  specifically  deals 
with  subjects  or  objects  which,  as  has  been  stated 
at  the  commencement  of  this  judgment,  were  the 
subjects  and  objects  alone  dealt  with  in  the  High 
Court  of  Admiralty  before  any  statutes  as  regards 
salvage.  This  section  does  not  add,  either  within 
or  without  the  realm,  to  the  subjects  or  objects  of 
salvage.  Sect.  476  is  also  imder  the  heading 
"  Salvage  in  the  United  Kingdom."  It  is : 
"  Subject  to  the  provisions  of  this  Act,  the  High 
Court  of  Admiralty  shall  have  jurisdiction  to 
decide  upon  all  claims  whatsoever  relating  to 
salvage,  whether  the  services  in  respect  of  which 
salvage  is  claimed  were  performed  upon  the  high 
seas,  or  within  the  body  of  any  county,  &c."  In 
this  section  the  subjects  or  objects  of  salvage  are 
not  mentioned.  It  deals  with  salvage.  With 
what  salvage  P  Obviously  with  that  which  is  in 
law  salvage,  i.e.,  with  the  saving  of  the  objects 
and  subjects  which  in  law — i.e.,  the  common  law, 
the  statute  law,  and  the  maritime  law — are  recog- 
nised as  the  subjects  and  objects  of  salvage 
reward.  Sect.  497  is  no  larger.  The  statutes  do 
not  enlarge  the  subjects  or  objects,  but,  by  dealing 
only  with  the  subjects  and  objects  mentioned, 
strongly  con'oborate  the  view  herein  expressed  as 
to  the  original  jurisdiction  of  the  High  Court  of 
Admiralty.  Part  6,  headed  "  Lighthouses  "  and 
"  Management  of  Lighthouses,"  by  the  interpre- 
tation clause  includes,  in  addition  to  the  ordinary 
meaning  of  the  word,  floating  and  other  lights 
exhibited  for  the  guidance  of  ships,  and  "  buoys 
and  beacons  "  includes  all  other  marks  and  signs 


of  the  sea.  They  are  in  this  Act,  all  of  them, 
distinguishable  from  ships.  The  statutes  have 
added  one  subject,  i.e.,  life,  as  liable  to  salvage  to 
be  awarded  by  the  High  Court  of  Admiralty,  but 
have  added  no  other.  The  question  argued  that  a 
larger  jurisdiction  as  to  the  subjects  or  objects  of 
salvage  is  given  to  the  County  Courts  than  to  the 
High  Court  of  Admiralty  is  too  preposterous  to  be 
worthy  of  further  notice.  It  wa«  argued  that 
the  gas-float  was  a  ship  within  the  ordinary 
meaning  of  the  word  "  ship " ;  or  within  the 
meaning  of  what  was  said  to  be  the  definition  of 
the  word  "  ship  "  in  some  judgments  of  the  court. 
It  is  said  that  the  judgment  of  Lord  Blackburn, 
in  Ex  parte  Ferguson  (24  L.  T.  Eep.  96 ;  1  Asp. 
Mar.  Law  Gas.  8 ;  L.  Rep.  6  Q.  B.  280),  is  incon- 
sistoit  with  the  view  that  "ship"  is  to  be  used  only 
in  its  ordinary  meaning  amonst  people  conversant 
with  shipping  business.  Bat  the  description 
given  of  that  which  in  the  case  was  called  a 
"  coble "  makes  it  clear  that  that  coble  was  a 
vessel  in  its  ordinary  sense,  though  all  cobles  are 
not  ships  or  vessels,  but  some  are  only  boats. 
The  case  of  The  Mac  (46  L.  T.  Rep.  907 ;  4  Asp. 
Mar.  Law  Cas.  655;  7  P.  Div.  126)  was  ma<m 
relied  on.  It  is  the  case  of  the  hopper  barge.  I 
agree  that  expressions  used  by  me  were  not  happy. 
I  think  the  first  phraseology  is  well  enough. 
"  The  word  includes  anything  floating  in  or  upon 
the  water  built  in  a  particular  form  and  used  for 
a  particular  purpose."  But  I  think  the  subse- 
quent phrase  "  used  for  the  purposes  of  naviga- 
tion "  was  unhappy.  It  should  have  been  "  was 
being  navigated."  In  the  case  of  The  Cleopatra  (3 
P.  Div.  145)  the  thing  saved  was  held  to  oe  suffi- 
ciently like  a  ship  to  be  not  unfairly  treated  as  a 
ship.  The  case  of  The  Caisson  (Pritchard's 
Digest,  3rd  edit.,  vol.  2,  p.  2078 ;  Shipping  Gazette, 
May  10, 1876),  before  Sir  R.  Fhillimore,  is  relied 
on.  It  looks  as  if  the  judge  of  the  Admiralty 
Court  was  asked  by  both  sides  to  name  the 
amount  and  the  distribution  of  a  fair  reward.  If 
so,  he  acted  as  an  arbitrator.  If  he  acted  as 
judge,  the  case  is  conti-ary  to  all  others  and  is 
wrong.  It  seems  impossible  to  say  thai,  within  the 
ordinary  English  meaning  among  merchants  or 
sailors  or  persons  dealing  with  maritime  affairs, 
this  thing  could  be  called  a  ship,  a  vessel,  or  a 
boat.  But  now  we  have  to  deal  with  the  argu- 
ment that  the  general  law  maritime  acknowledged 
in  the  High  Court  of  Admiralty  included  and 
includes  subjects  or  objects  ew  the  subjects  or 
objects  of  salvage  which  are  beyond  ship,  mate- 
rial, and  cargo,  including  flotsam,  jetsam,  and 
lagan,  and  wreck  of  ship  or  cargo.  It  was  argued 
that  everything  found  floating  on  the  water, 
although  it  itself  could  not  possibly  be  a  navigable 
thing,  might  be  the  subject  or  object  of  salvage. 
And  it  was  said  that  there  are  American  judg- 
ments which  justify  such  a  statement.  If  there 
are,  I,  for  one,  should  hesitate  long  before  I 
differed  from  them.  I  have  the  greatest  respect 
and  admiration  for  American  decisions.  It  is 
because  Jof  the  reference  to  the  American  judg- 
ments that  I  have  used  immense  labour  in  writing 
this  judgment.  I  hope  it  will  be  some  day  con- 
sidered in  American  courts.  But,  before  eza- 
ming  the  American  judgments,  I  will  refer  to  the 
statement  of  the  law  by  Bowen,  L.J.,  in  Faicke  v. 
Scottish  Imperial  Insurance  Company  (56  L.  T. 
Rep.  220 ;  34  Ch.  Div.  234) :  "The  general  prin- 
ciple is  beyond  aU  question,  that  work  or  labour 
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done  or  money  expended  by  one  in  an  to  preserre 
or  benefit  the  property  of  ajiother  do  not  accord- 
ing to  English  law  create  any  lien  upon  the 
property  saved  or  benefited,  nor,  even  if  standing 
alone,  create  any  obligation  to  repay  the  expen- 
diture. Liabilities  are  not  to  be  forced  upon 
people  behind  their  backs  any  more  than  yon  can 
confer  a  benefit  upon  a  man  against  his  will. 
There  ia  an  exception  to  this  proposition  in 
maritime  law.  with  regard  to  salvage,  &&,  the 
maritime  law  diflera  from  the  common  law.  That 
has  been  so  from  the  time  of  the  Roman  law 
downwards.  The  maritime  law,  for  the  purposes 
of  public  policy  and  for  the  advantage  of  trade, 
imposes  in  these  cases  a  liability  upon  the  thing 
saved,  a  liability  which  is  a  special  consequence 
arising  out  of  the  character  of  mercantile  enter- 
prises, the  nature  of  sea  perils,  and  the  fact 
that  the  thing  saved  was  saved  under  great 
stress  and  exceptional  circumstances.  No  similar 
doctrine  applies  to  things  lost  upon  land,  nor 
to  anythinjg  except  ships  or  goods  in  peril 
at  sea."  The  jud^ent  of  Martin,  B.,  in 
Palmer  v.  Bouse  (3  H.  &  N.  505),  seems  to  be 
to  the  same  effect :  "  The  case  depends  upon  the 
construction  of  the  Merchant  Shipping  Act  1854. 
That  Act  was  passed  with  reference  to  shipping, 
and  must,  therefore  be  taken  to  apply  to  matters 
connected  with  shipping.  The  Act  gives  a  juris- 
diction unknown  at  common  law,  and  subjects 
the  owners  of  goods  to  the  payment  of  charges  to 
which  at  common  law  they  were  not  liable.  It 
must,  therefore,  be  construed  strictly.  Now, 
according  to  the  well-known  definition  of  flotsam, 
it  refers  to  goods  having  been  at  sea  in  a  ship, 
and  separated  fromrit  by  some  peril."  The 
case  principally  relied  on  in  the  American  Reports 
is  that  called  A  Baft  of  Span  (1  Abbott  Adm. 
291)  in  May  1848.  It  was  tried  before  Betts,  J., 
in  a  district  court  having  Admiralty  jurisdiction. 
The  raft,  which  consisted  of  sixteen  spars,  was 
observed  to  be  adrift  below  the  Narrows  and 
floating  out  to  sea.  The  libeUant  stopped  the 
rait  and  towed  it  to  Staten  Island  shore.  The 
owner  instituted  a  replevin  action  in  the  Supreme 
Court  of  the  State  of  New  York.  The  alleged 
salvor  instituted  the  salvage  suit  in  the  District 
Court.  The  owner  of  the  raft  intervened  in  the 
Admiralty  suit  and  moved  that  the  action  thera 
should  be  set  aside,  or  that  all  proceedings  in  it 
should  be  stayed  until  the  replevin  suit  in  the 
State  Court  should  be  determined.  It  was  on 
this  motion  that  Betts,  J.  gave  judgment.  "  The 
single  point  which  arises  for  decision  on  the 
motion,  says  Betts.  J.,  ''  is  whether  this  court 
will,  either  as  matter  of  right  to  the  claimant,  or 
by  comity  towards  the  municipal  courts,  cause 
the  prosecution  of  this  action  to  sui-cease  untQ 
the  action  at  law  in  the  State  Court  is  deter- 
mined." It  may  be  that  the  learned  judge  might 
have  based  his  decision  on  the  view  that  the 
Admiraltjr  Court  had  no  jurisdiction  to  entertain 
the  question  of  salvage.  But  that  point  does  not 
seem  to  have  been  argued  at  that  time.  The 
judgment  seems  to  be  that,  assuming  for  the 
purposes  of  the  motion  before  it  that  both  courts 
had  jurisdiction,  there  was  no  legal  reason  for 

Eostponinc  the  hearing  of  the  one  suit  to  the 
earing  of  the  other.  What  might  be  decided  in 
either  court  on  the  hearing  was  left  for  the  future. 
Betts,  J.  did  afterwards  (1  Abb.  Adm.  485)  enter- 
tam  the  case  in  Admiralty,  and  did  decree  salvage. 


The  next  case  in  order  of  date  is  Tome  v.  Four 
Cribs  of  Timber,  reported  in  several  reports  and 
in  Campbell's  (American)  Reports,  p.  534,  in  Nov. 
1853.  It  was  heard  in  the  Circuit  Com-t,  on  appeal 
from  the  District  Court  in  Admiralty.  Rafts,  or 
a  raft,  of  timber  were  being  floated  down  the 
Susquehanna  river.  The  rait  was  anchored  in 
the  stream.  By  reason  of  a  sudden  rise  in  the 
river,  accompanied  by  a  high  wind  and  heavy  sea, 
the  rafts  went  adrift  and  were  carried  down  the 
river  with  the  current.  They  were  stopped  by 
one  Davis,  who  claimed  salvage.  The  District 
Court  entei-tained  and  allowed  salvage  reward. 
In  the  Circuit  Court  the  judgment  was  reversed 
by  Paney,  C.J.,  on  the  ground  that  the  District 
CTourt  had  no  jurisdiction.  The  Chief  Justice 
relied  much  on  the  case  of  Nicholson  v.  Chapman 
{ubi  sup.).  He  says :  "  These  rafts,  anchored  in 
the  stream,  although  it  be  a  public  navigable 
river,  are  not  the  subject-matter  of  Admiralty 
jurisdiction  in  cases  whei'e  the  right  of  property 
or  possession  is  alone  concerned.  They  are  not 
vehicles  intended  for  the  navigation  of  the  sea 
or  the  arms  of  the  sea ;  they  are  not  recognised 
as  instruments  of  commerce  or  navigation  by  any 
Act  of  Congress ;  they  are  piles  of  lumber,  and 
nothing  more,  fastened  together  and  placed  upon 
the  water  until  suitable  vehicles  are  ready  to 
receive  them  and  transport  them  to  their  destined 
port.  And  any  assistaiice  rendered  to  these  rafts, 
even  when  in  danger  of  being  broken  up  or  swept 
down  the  river,  is  not  a  salvage  service  in  the  sense 
in  which  that  word  is  used  in  courts  of  Admiralty. 
The  District  Court,  therefore,  had  not  jurisdiction 
to  issue  the  process,  &c."  This  judgment  seems 
to  me  to  adopt  the  reason  of  the  judgment  in 
Nicholson  v.  Chapman  {uM  sup.)  contained  in  the 
words,  "  The  service  ha!d  none  of  the  qvalities  or 
character  of  the  services  for  which  the  maritime 
law  of  aU  commercial  nations  allows  salvage 
where  the  property  is  in  danger  of  perishing  from 
the  perils  of  the  sea."  There  are  parts  of  the 
judgment  of  the  Chief  Justice  which  seems  to 
show  that  he  thought  the  raft  in  question  was 
not  in  danger.  But  that  is  a  point  which  would 
be  an  answer  to  the  claim  in  the  trial,  and  which 
would  have  to  be  tried  by  the  court  if  it  assumed 
or  could  assume  jurisdiction.  It  is  not  a  point  of 
jurisdiction.  The  case  of  Fifty  Thousand  Feet  of 
Timber  (2  Lowell,  64),  in  the  District  Court  in 
I87I,  is  with  respect  to  two  rafts  of  timber  foimd 
floating  in  the  harboor  of  Boston.  Lowell,  J. 
decreed  a  salvage  reward.  "  A  salvage  service  is 
performed  when  goods  are  saved  from  peril  at 
sea  or  on  other  navigable  waters,  or  cast  upon  the 
shores  thereof.  There  are  two  judgments  that  a 
raft  of  timber  is  an  exception  to  the  general  rule 
— Nicholson  v.  Chapman  (2  Hy.  Bl.)  and  Four 
Cribs  of  Lumber  (Paney,  533)."  This  seems 
to  be  hao^y  an  accurate  description.  The  cases 
did  not  state  that  there  was  an  exception ;  they 
stated  a  rule,  and  decided  that  rafts  of  timber 
were  not  within  it.  The  judgment,  with  deference, 
is  more  sarcastic  than  well  considered.  The 
learned  judge  asserts  that  Paney,  C.J.  was  mis- 
taken and  Dr.  Lushington  wrong.  He  construes 
the  English  statute  9  &  10  Yict.  c.  99,  s.  40,  with 
deference,  again  I  say  wrongly.  He  says  that 
the  only  difficulty  in  the  case  oef ore  Dr.  Lushing- 
ton was  as  to  locally.  And  he  says  "  that  it  was 
BO  held  by  Betts,  J.  in  a  well  considered  judg- 
ment."   Lowell,  J.  says  :  "  A  suit  for  salvage  la 
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neither  contract  nor  tort.  It  resembles  the  latter 
in  being  a  proceeding  for  aaliqnidated  damages 
and  in  depending  on  locality."  Is  that  a  correct 
description  either  of  a  salvage  snit  or  even  of  the 
action  to  which  the  learned  judge  assimilates  such 
suit  ?  "  If  the  services  are  rendered,  it  is  of  no 
consequence  whether  the  goods  are  a  ship  or  part 
of  a  ship,  or  were  ever  on  Doard  a  ship.  A  great 
many  of  the  cases  are  of  mere  derelict  goods  picked 
up  at  sea ;  and  no  one  ever  heard  that  it  would  be 
a  defence  to  a  proceeding  for  salvage  that  the 
goods  had  been  washed  out  to  sea  from  the  shore 
by  a  gale  or  flood,  or  had  been  dropped  from  a 
balloon.  I  have  had  a  ease  of  the  former  kind ; 
though,  to  be  sure,  the  subject-matter  was  an 
unmanned  vessel.  If  it  had  been  a  barrel  of  oil, 
the  principle  would  have  been  the  same."  I 
cannot  accept  this  judgment  as  a  careful  dis- 
cussion and  decision  on  American  law.  Bywater 
and  A  B^t  of  Piles  (D.  0.  D.  Wash.  42  Fed.  Eep. 
917),  in  June  1890,  is  decided  on  the  authorities 
of  Betts,  J.  and  Lowell,  J.,  and  on  an  endeavoui- 
to  distinguish  the  case  before  Panev,  O.J.  Whilst 
writing  this  judgment,  and,  indeed,  at  a  very  late 
period  of  it,  the  counsel  on  both  sides,  with  the 
loyalty  always  shown  by  counsel  to  the  court, 
sent  to  me  the  case  of  Cope  v.  ValUtte  Dry  Dock 
Company  (12  Davis'  Bep.  625),  decided  in  Jan. 
1887  in  the  Supreme  Court  of  the  United  States. 
It  was  an  appeal  from  the  Circuit  Court  of 
Louisiana,  which  bad  dismissed  a  libel  for 
salvage  brought  in  the  District  Court,  on  the 
ground  that  the  District  Court  sitting  in  Ad- 
miralty had  no  jurisdiction  to  entertain  in  the 
particular  case  a  claim  for  salvage.  The  salvage 
claimed  was  in  respect  of  saving  from  total  loss  a 
"  dry-dock."  It  was  a  structure  contrived  for  the 
purpose  o|  taking  ships  out  of  the  water  in  order 
to  repair  them,  and  for  no  other  purpose.  It 
consisted  of  a  large  oblong  box  with  a  flat  bottom 
and  perpendiculai-  sides ;  in  the  year  1866  it  had 
been  put  in  position  by  being  permanently  moored 
by  means  of  large  chains  to  the  bank  of  the  Mis- 
sissippi river,  and  was  sparred  ofE  the  bank  by 
means  of  spars  to  keep  it  afloat.  When  it  was 
desired  to  dock  a  vessel,  the  dry-dock  was  sunk 
by  letting  in  water  until  the  vessel  to  be  docked 
conld  be  floated  into  it.  It  was  then  raised  by 
pumping  water  out,  leaving  the  docked  vessel  in 
a  position  to  be  inspected  and  repaired.  It  was 
furnished  with  engines,  but  they  could  only  be 
used  for  pumping,  and  the  dry-dock  had  no  means 
of  propulsion,  either  by  wind,  steam,  or  otherwise : 
it  was  not  designed  for  navigation  and  could  not 
be  practically  used  therefor.  As  a  conclusion  of 
law  the  Circuit  Court  foimd  that  the  services  of 
the  libellants  were  not  salvage  services,  and  that 
neither  that  court  nor  the  District  Court  had 
jurisdiction  of  the  case :  "  We  have  no  hesitation 
in  saying  that  the  decree  of  the  Circuit  Court 
was  right.  A  fixed  structure  such  as  this  dry- 
dock  is,  not  used  for  the  purpose  of  navigation, 
is  not  a  subject  of  salvage  service  any  more 
than  is  a  wharf  or  a  warehouse  when  pro- 
jecting into  or  upon  the  water.  A  ship  or 
vessel  used  for  navigation  and  commerce,  though 
lying  at  a  wharf  and  temporarily  made  fast 
thereto,  as  well  as  her  furniture  and  cargo,  are 
maritime  subjects,  and  are  capable  of  receiving 
salvage  service."  The  judgment  then  cites  the 
passage  from  Abbott,  and  cites  other  English 
authorities,  and  then  says :  "  If  we  search  through 


all  the  books  from  the  Bules  of  Olerou  to  the 
present  time,  we  shall  find  that  salvage  is  only 
spoken  of  in  relation  to  ships  and  vessels  ajid 
their  cargoes,  or  those  things  which  have  been 
committed  to,  or  lost  in,  the  sea  or  its  branches, 
or  other  public  navigable  waters,  and  have  been 
found  and  rescued.'  The  judgment  then  dis- 
cusses the  case  of  the  hopper  barge,  and  then, 
referring  to  the  American  cases,  savs  :  "  There 
has  been  some  conflict  of  decision  with  respect  to 
claims  for  salvage  services  in  rescuing  goods  lost 
at  sea,  and  found  floating  on  the  surface  or  cast 
upon  the  shore.  When  they  have  belonged  to  a 
ship  or  vessel  as  part  of  its  furniture  or  cargo, 
they  clearly  come  under  the  head  of  wreck, 
flotsam,  jetsam,  lagan,  or  derelict,  and  salvage 
may  be  claimed  upon  these.  But,  when  they  have 
no  connection  with  a  ship  or  vessel,  some  autho- 
rities are  against  the  claim  and  others  are  in 
favour  of  it."  The  only  authority  in  America  for 
the  use  of  the  large  terms  insisted  upon  by  the 
arguments  before  us  is  the  case  before  Lowell,  J. 
I  uiink  that  case  cannot  be  supported  in  America 
or  acted  on  here.  As  to  the  American  law,  I 
think  the  case  in  the  Supreme  Court  is  decisive. 
I  come,  therefore,  to  the  conclusion  that  by  the 
common  or  original  law  of  the  High  Coiu4;  of 
Admiralty  the  only  subjects  in  respect  of  the 
saving  of  which  salvage  reward  could  be  enter, 
tained  in  the  Admiralty  Court  were  ship,  her 
apparel  and  cargo,  including  flotsam,  jetsam,  and 
lagan,  and  freight,  and  the  wreck  of  these ;  that 
the  only  subject  added  by  statute  is  life  salvage ; 
and  that  the  County  Court  has  no  right  to  exer- 
cise jurisdiction  with  regard  to  any  other  subject- 
matter  than  that  which  might  be  entertained  by 
the  High  Court  of  Admiralty.  Whether  salvage 
could  be  granted  for  the  saving  of  what  is  called 
a  lightehip  may  be  doubtfnl.  I  incline  to  think 
not.  If  it  is,  it  is  only  because  the  lightship 
would  be  held  to  be  a  ship.  As  to  some  instances 
which  wei-e  proposed,  viz.,  the  Victory  in  Ports- 
mouth Harbour,  I  have  no  doubt  that  she  is  a 
ship.  So  was  the  Dreadnought,  used  for  years  as 
a  hospital.  So  is  a  ship  used,  as  a  coal-huUc.  But 
the  thing  in  question  is  not  a  ship  in  any  sense. 
The  appeal  must  be  allowed. 

Kay,  L.J. — I  concur. 

Lord  EsHBB,  M.B. — ^I  am  authorised  by  Lopes, 
L.J.  to  say  that  he  entirely  agrees  with  the  judg- 
ment, and  with  the  conclusions  contained  in  it. 

Solicitors  for  the  appellants,  Bowcliffes,  Batok, 
and  Co.,  for  Wilson  and  Sons,  HuU. 

Solicitors  for  the  respondents,  Pritehard  and 
Sons,  for  Hearfields  and  Lambert,  Hull. 
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HIGH    COURT    OF   JUSTICE. 

OHANCEET  DIVISION. 

Saturday,  Dec.  14, 1895. 

(Before  Kobth,  J.) 

Jekeins  v.  Hope,  (a) 

Praetiee — Injunction — Infringement  of  patent  — 
Undertaking — Might  to  proceed  for  injunction 
after  offer  of  undertaking. 

On  the  30th  S^t.  1895  the  plaintiffs  iisued  a  writ 
against  A.  and  the  C.  company  to  restrain  them 
from  infringing  the  plaintiffs'  patent  for  im- 
provements in  a  cap  for  bieyclisls.  On  the 
24ih  Oct.  the  C.  company's  solicitors  wrote  to  the 
plaintiffs,  offering  to  account  for  aU  profits  made 
%v  the  sale  of  the  caps  complainei  of,  to  destroy 
all  such  caps  in  their  possession,  and  to  under- 
take  not  to  infringe  the  plaintiffs'  patent.  Not- 
tnthstanding  this  letter,  the  plaintiffs  delivered 
a  statement  of  claim  on  the  9th  Nov.,  and  on  the 
27th  Nov.  the  C.  company  delivered  a  statement 
of  defence,  setting  out  the  letter,  and  stating  that 
they  adhered  to  the  offer  made  therein,  and  asked 
that  the  plaintiffs  might  be  ordered  to  pay  the 
costs  guhseq^^ent  to  the  date  of  the  offer.  The 
plaintiffs  now  moved  for  an  injunction  against 
the  C.  connpany. 

Seld,  that  the  plaintiffs  ought  to  have  accepted  the 
C.  company's  offer ;  that  the  court  has  a  discre- 
tion as  to  an  injunction,  and  will  not  grant  it 
where,  as  tn  this  case,  it  appears  to  be  ashed  for 
other  purpose  than  protection  against  the  defen- 
dant. On  the  C.  company  undertaking  in  terms 
of  their  offer,  the  injunction  was  refused,  and  the 
plaintiffs  ordered  to  pay  all  cost^  subsequent  to 
the  offer,  except  the  costs  of  appearance  m  court, 
the  defendants  to  pay  all  costs  up  to  the  date  of 
the  letter,  and  the  costs  of  appearance  in  court, 
the  plaintiffs  being  entitled  to  the  protection  of 
an  undertaking  given  in  Court. 

This  was  an  action  brought  by  Messrs.  Jenkins 
and  Co.  against  two  defendants,  of  whom  Wilson 
and  Stafford  Limited  were  one.  to  restrain  the 
manufacture  and  sale  of  certain  caps  for  cyclists 
alleged  to  be  infringements  of  the  plaintiffs' 
pat^t.    The  writ  was  issued  on  the  30th  Sept. 

Immediately  after  service  of  the  writ  the  soli- 
citors of  "Wilson  and  Stafford  wrote  to  the  plain- 
tiffs' solicitors  that  their  clients  would  not  sell 
any  more  of  the  caps  complained  of,  which  they 
had  bought  in  good  faith  in  the  usual  course  of 
business,  and  on  the  24th  Oct.  they  wrote  the 
following  letter : 

Out  clients  purchased  the  goods  of  which  complaint  is 
made  in  the  ordinary  course  of  business,  and  in  entire 
ignorance  of  the  plaintiffs'  patent.  The  matter  is  of  no 
interest  to  onr  clients,  as  the  goods  fbey  have  sold  amount 
in  the  whole  to  91.  9«.  Sid.  Oar  clients  are  prepared 
to  aoooont  to  the  plaintiffs  for  the  profits  they  have  made 
on  the  sale  of  these  goods,  and  will  also  deliver  np  to 
the  plaintiffs  or  destroy  all  caps  in  their  possession 
which  are  alleged  to  be  an  infringement  of  the  plaintiffs' 
patent,  and  will  pay  yonr  costs  of  the  action.  Onr 
clients  will  also  give  their  nndertaking  that  they,  their 
servants,  Ac.,  will  not  infringe  the  plaintiffs'  patent.  Of 
conrse  after  this  letter  it  will  be  qnite  unnecessary  to 
take  any  further  proceedings  as  against  onr  clients,  but 
should  the  plaintiffs  see  fit  to  do  so  we  shall  bring  this 

(a)  Beponed  iy  J.  h.  BaoOKS,  Esq.,  Barrlster-at-L»w. 


letter  to  the  notice  of  the  court  with  a  view  of  obtaining 
such  relief  as  oar  clients  are  entitled  to. 

Kotwithstanding  this  letter  the  plaintiffs  on 
the  27th  Nov.  delivered  a  statement  of  claim  and 
particulars  of  breaches.  Wilson  and  Stafford 
Limited  then  delivered  a  statement  of  defence  in 
which  they  repeated  the  offer  contained  in  the 
letter,  and  asked  that  the  plaintiffs  should  pay  all 
costs  since  the  date  of  sucu  letter. 

The  plaintiffs  now  moved  that  the  statement 
of  defence  of  Wilson  and  Stafford  Limited  might 
be  struck  out,  or  that  the  plaintiffs  might  be  at 
liberty  to  enter  judgment  against  them  in  the 
terms  of  the  statement  of  claim,  and  for  a  per- 
petual injunction  against  the  other  defendant. 

The  other  defendant  did  not  appear,  but  it  was 
stated  that  he  was  willing  to  submit  to  an  injunc- 
tion. 

The  parties  present  agreed  to  treat  the  hearing 
of  the  motion  as  the  trial  of  the  action. 

A.  J.  Walter  for  the  motion. — The  plaintiffs  are 
entitled  to  be  protected  by  an  injunction.  They 
are  not  bound  to  accept  an  undertaking.  An  in- 
junction will  give  them  much  more  protection  than 
an  undertaking.  It  would  give  notice  to  the 
world  that  their  patent  must  not  be  infringed. 

A.  n.  Jessel  for  the  defendant  company. — The 
plaintiffs  ought  to  have  been  content  with  the 
undertaking,  apd  should  be  ordered  to  pay  all 
the  costs  since  the  date  of  the  latter,  including 
the  costs  of  the  pleadings. 

North,  J.  —  I  think  the  plaintiffs  ought  to 
have  accepted  the  offer  of  these  defendants.  The 
case  comes  before  me  in  rather  an  irregular 
manner,  but  both  parties  have  agreed  that  I 
should  deal  with  the  whole  question  between  them 
on  the  materials  before  me.  I  think  the  plaintiffs 
were  entitled  to  have  their  patent  protected,  but 
the  undertaking  offered  by  this  defendant  was 
sufficient.  It  is  not  a  matter  of  course  to  grant 
an  injunction.  The  court  always  has  a  dis- 
cretion, and  I  do  not  think  in  this  case  it  ought 
to  exercise  that  discretion  by  granting  it.  I  can 
understand  the  plaintiffs'  reason  for  preferring 
an  injunction,  but  I  do  not  see  why  they  should  be 
allowed  to  advertise  the  defendant's  name  as 
having  been  restrained.  The  plaintiffs,  however, 
had,  I  think,  a  right  to  have  the  protection  of 
having  the  undertaking  given  in  court.  The  defen- 
dant company  must  pay  the  costs  up  to  the  date  of 
their  solicitors'  letter,  and  the  costs  of  the  plain- 
tiffs' appearance  here  to-day.  The  plaintiffs  must 
pay  all  the  rest  of  the  costs.  The  order  will  be, 
upon  the  plaintiffs'  undertaking  in  the  terms  of 
their  letter,  stay  proceedings,  and  order  the  costs  to 
be  paid  as  I  have  said.  1  cannot  make  any  order 
against  the  other  defendant. 

Solicitors :  J.  T.  Lewis,  agent  for  Aeron  Thomat 
and  Co.,  Swansea;  Emanuel  and  Simmondt; 
Bowcliffes,  Rawle,  and  Co. 
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Oh.  Dit.]    Be  PococK  &  Pbxnkebd  &  Govebnobs  of  Wisbkch  Gbammab  School.    [Ch.  Div. 


Dee.  12  and  21, 1895. 
(Before  Stielino,  J.) 
Be     PococK     AND     Pbankebd     and      the 

GrOTEBNOBS  OF         WiSBEOH         GbAMUAB 

School,  (a) 

Settled  Land  Act$ — Exercise  of  power  of  appoint- 
ment— Whether  a  eettlement  under  the  Acts — 
Settled  Land  Act  1882  (45  <i^  46  Vict.  c.  38),  «.  2, 
mh-eect.  (1) ;  »ect.  58,  svii-sect.  (1),  ix.  (2). 

0.  B.  by  will,  dated  the  19th  Jan.  1865,  gave  real 
property  to  trutteee  upon  trust  to  pay  the  rents 

-  thereof  to  his  daughter  M.  C.  for  life  for  her 
separate  use  vnthoui  power  of  antteipation,  and 
after  her  decease  to  the  use  of  her  children  or 
issue  as  she  should  by  deed  or  wiU  appoint, 
and  in  default  of  and  subject  to  such  ompoint- 
tnent  to  the  usee  therein  mentioned.  The  tes- 
tator died  in  Dee.  1865.  By  her  w^  of  the  \st 
June  1881  Jlf.  C.  appointed  o>i%  moiety  of  the 
property  to  her  daughter  M.  P.  for  life  for  her 
separate  use  without  power  of  anticipation,  and 
after  her  decease  to  su^h  uses  as  she  shotdd  by 
wiU  aj^oint,  and  in  default  of  and  subject  to 
such  appointment  for  M.  P.,  her  heirs  and  as- 
signs for  ever,  and  the  testatrix  appointed  the 
other  moiety  with  similar  limitations  to  her 
daughter  E.  P.  After  the  death  of  M.  C,  M.  P. 
andE.  P.,  as  tenants  for  life  under  the  Settled 
Land  Acts,  contracted  to  sell  the  property,  but 
an  oljeeiion  was  taken  to  the  title  on  the  ground 
that  it  was  doubtful  whether  the  appointment 
by  M.  C.  constituted  a  settlemeiU  within  the 
meaning  of  those  Acts. 
Held,  by  Stirling,  J.,  that  the  married  women 
could  muke  a  good  title  as  tenants  for  life  under 
sect.  58,  sub-sect.  (1)  ix.  and  (2)  of  the  Settled 
Land  Act  1882. 

Vendoh  and  puechasee  sumhons. 

Bj  will,  dated  the  19th  Jan..  1865,  Charles 
Boucher,  of  Wisbech,  in  the  county  of  Cambridge, 
appointed  William  Bonner  Hopkins  and  Greorge 
Duppa  Collins  ti-ustees  and  executors  thereof, 
and  made  the  following  devise : 

I  give  and  deviae  all  that  my  mesgna^  in  Wisbech 
aforesaid  wherein  I  now  reside,  with  the  stables, 
granaries,  garden,  and  paddock,  and  the  cottage  late  in 
the  occupation  of  Charles  Wesney,  and  the  site  thereof 
respeotiyelj,  and  other  the  appnrtenanoeB  belonging 
thereto  [and  other  real  estate]  to  the  uses  following 
(that  is  to  sa;)  to  the  use  of  my  said  tmstees,  their 
heirs  and  assigns,  daring  the  life  of  my  said  daughter, 
Mary  Anne  Collins,  in  trust  to  pay  the  yearly  rents, ' 
issues,  and  profits  of  the  said  estates  respectively  to 
my  said  daughter,  Mary  Anne  Collins,  for  her  separate 
use  and  benefit,  independently  of  her  present  or  any 
fatore  husband  [without  power  of  anticipation],  and 
from  and  after  the  decease  of  the  said  llaiy  Anne 
Collins  to  the  use  of  all  or  any  one  or  more  of  the 
children  or  remoter  issne  of  my  same  daughter  (such 
remoter  issue  being  bom  in  her  lifetime)  in  such  pro- 
portions, for  such  interests,  and  generally  in  such 
manner  as  she,  whether  covert  or  sole,  shall  by  any 
deed,  with  or  without  power  of  revocation  and  new 
appointment,  or  by  will  duly  executed  and  attested, 
appoint. 

Then  followed  a  hotchpot  clause.  And  the 
testatrix,  in  default  of  appointment  and  subject  to 
any  partial  appointment,  gave  the  property  to  the 
uses  in  her  will  specified. 

(a)  Beported  by  J.  Sandskson,  £14.,  BarrlMer-at-Law. 


The  testator  died  on  the  25th  Dec.  1865  leaving 
his  daughter  Mary  Anne  Collins  surviving,  and 
his  will  was  proved  on  the  16th  Feb.  1866  by  the 
two  executors  therein  named. 

The  testator  was  at  the  date  of  his  will  and  of 
his  death  the  absolute  owner  of  and  in  occupation 
of  the  messuage  in  the  parish  of  Wisbech,  and  the 
land  held  therewith. 

Mary  Anne  Collins  was  married  in  the  lifetime 
of  the  testator  to  George  Duppa  CoUins.  There 
was  issue  of  thekmarria^e  two  children,  the  appli- 
cants Mary  Focock,  the  wife  of  Samuel  John 
Pocock,  and  Elizabeth  Boucher  Prankerd,  the 
wife  of  Archibald  Arthur  Prankerd.  Both 
daughters  were  married  during  the  lifetime  of 
Maiy  Anne  Collins. 

By  her  will,  dated  the  Ist  June  1881,  Mary 
Anne  Collins  exercised  the  power  of  appointment 
given  her  by  the  will  of  Charles  Boucher  as  to 
one  moiety  of  the  premises  in  favour  of  Mary 
Pocock  for  her  life  for  her  separate  use  without 
power  of  anticipation,  and  after  her  decease  to 
such  uses  as  she  should  by  will  appoint, 
and  in  default  of  appointment,  and  subject 
to  any  partial  appointment,  to  the  use  of  Mary 
Pocock,  her  heirs  and  assigns  for  ever,  and 
as  to  the  other  moiety  in  mvonr  of  Elizabeth 
Boucher  Prankerd  for  her  life  for  her  separate 
use  without  power  of  anticipation,  and  aftier  her 
decease  to  such  uses  as  she  should  by  wiU  appoint, 
and  in  default  of  appointment  and  subject  to  anv' 
partial  appointment  to  the  use  of  ElizabetJb 
Boucher  Prankerd,  her  heirs  and  assigns  for  ever. 
And  the  testatrix  appointed  her  husband  Goorge 
Duppa  CoUins  sole  executor  of  her  wilL 

Mary  Anne  CoUins  died  on  the  8th  Jan.  1894; 
and  letters  of  administration  to  her  estate,  with 
the  wiU  annexed,  were  granted  to  the  applicant 
Mary  Pocock,  George  Duppa  Collins  naving 
renounced  probate. 

WiUiam  Bonner  Hopkins  died  on  the  24th 
March  1890.  George  Duppa  Collins  died  on  the 
1st  June  1894,  his  personal  representatives  being 
Archibald  Arthur  Prankerd  and  Philip  George 
Collins. 

By  a  contract,  dated  the  17th  Oct.  1894.  and 
made  between  the  applicante,  Mary  Pocock  and 
Elizabeth  Boucher  Prankerd,  of  the  one  part,  and 
the  Govemers  of  Wisbech  Grammar  School  by 
Edward  Hugh  Jackson,  their  clerk  and  agent,  of 
the  other  paxt,  it  was  agreed  (conditionally  upon 
the  approval  of  the  Charity  Commissioners  being 
obtained  thereto)  (1)  that  the  applicante  as  tenante 
for  Ufe  respectiv^y  would  sell,  and  the  respon- 
dente  would  purchase  at  the  price  of  25001.  the 
fee  simple  in  possession  free  from  incumbrances 
of  the  messuage  in  the  parish  of  Wisbech, 
with  the  appurtenances ;  (2)  that  the  iatle 
should  commence  with  an  indentui-e  of  release 
and  covenant,  dated  the  11th  March  1836,  being  a 
conveyance  by  way  of  grant  and  a  covenant  to 
surrender  the  premises  to  the  testator,  Charles 
Boucher ;  (4)  that  the  applicante  would  at  their 
own  expense  apply  forthwith  to  the  Chancery 
Division  of  the  High  Court  of  Justice  for  the 
appointment  of  tmstees  for  the  purposes  of 
the  Settled  Land  Act  1882  of  the  settlement 
under  which  they  were  tenants  for  life  as  afore- 
said. 

By  an  order,  dated  the  25th  Jan.  1895,  North,  J. 
appointed  Thomas  Boucher  and  Scott  Boucher 
trustees  of  the  settlement  made  by  the  said  wills 
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for  the  pttrpoaes  of  the  Settled  Land  Acta  1882- 
1890. 

An  abstract  of  title  to  the  messnage  and 
premiaes  was  delivered  to  the  respondents' 
solicitor,  and  on  the  22nd  March  1895  the  respon- 
dents' solicitor  delivered  the  following  objections 
and  requisitions .-  (1)  "  The  title  is  objected  to  on 
the  ground  that  it  is  doubtful  whether  the 
vendors  have  any  power  to  sell  under  the  Settled 
Iiand  Act  1882.  That  question  depends  on 
whether  or  not  the  appointment  by  Mrs.  Collins 
considtnted  a  settlement  as  defined  by  that  Act 
(sect.  2),  viz.,  a  limitation  to  persons  by  way  of 
succession.  In  form  there  is  a  limitation  to  the 
testamentary  appointees  of  the  vendors,  but  in 
substance  the  appointment  amounts  to  an  absolute 
gift  of  the  property  to  them  ;  and,  in  fact,  Mrs. 
Collins  had  no  power  to  create  a  settlement,  there- 
fore it  is  considered  doubtful  whether  the  Settled 
Land  Act  applies  to  the  case."  The  vendors 
replied  that  there  was  no  force  in  the  objections, 
and  ultimately  took  out  the  present  summons. 

Ingle  Joyce  for  the  vendors. — The  objection 
taken  is  that  this  is  not  a  settled  estate  within  the 
meaning  of  the  Settled  Land  Acts.  Unless  the 
vendors  can  sell  under  the  Settled  Land  Acts 
there  can  be  no  sale  at  all.  North,  J.  has 
appointed  trustees  under  the  Settled  Land  Acts. 
Here  the  legal  fee  in  remainder  is  in  the  husband 
and  wife.  Burton,  in  his  Law  of  Eeal  Property, 
7th  edit.,  par.  757,  p.  248,  says :  "  In  strict  legal 
language  where  the  wife  has  an  estate,  it  is  said 
that  the  husband  and  wife  (and  not  the  husband 
only)  are  seised  in  right  of  the  wife  "  : 

Smith's  Compendium,  6th  edit.,  vol.  2,  p.  1274 ; 

PolybUmk  v.  Hawiins,  1  Dongl.  328, 329  ; 

Note  1  to  Took  y.  Glasscock,  1  Williams'  edition  of 
Saunders,  343. 

{^Stiklinq,  J. — ^The  remainder  is  to  herself.  She 
IS  the  successor  of  herself.]  This  land  is  settled 
land  limited  to  persouB  by  way  of  succession. 
The  only  persons  who  can  dispose  of  the 
remainder  in  fee  are  the  husband  and  wife.  Take 
the  case  of  the  old  uses  to  bar  dower.  Th^t 
would  be  a  separate  estate.  Why  should  "  limited 
to  or  in  trust  for  any  persons  by  way  of  succes- 
sion "  mean  limited  to  or  in  trust  for  different 
persons?  It  is  impossible  to  say  whether  there 
wUl  be  appointees  or  not.  [Stiblino,  J. — The 
estate  to  the  wife  is  a  vested  remainder  liable  to 
be  defeated  by  the  appointment.]  Where  it  is 
limited  to  the  same  person  and  to  different 
persons  it  is  within  the  mischief  of  the  Settled 
Land  Acts,  and  no  harm  can  be  done  by  holding 
it  within  the  Acts : 

Slarh  V.  Dakytis,  31  L.  T.  Eep.  712  j  10  Ch.  App. 
35 ;  44  L.  J.  205,  Ch. 

The  interference  of  the  power  of  appointment 
creates  a  succession.  As  Preston  says,  "It 
breaks  up  the  freehold  " :  ( Watkins  on  CJonvey- 
ancing  by  Preston,  7th  edit.,  p.  47.) 

Edward  M.  Jackson  for  the  purchasers. — The 
wife  is  entitled  to  equitable  estates  for  life  and  in 
fee  simply,  and  they  merge.  The  legal  estate  in 
the  trustees  seems  to  he  immaterial  in  consider- 
ing the  matter.  The  limitations  are  all  to  the 
same  person.  The  premises  are  not  limited  to 
persons,  but  to  one  person.  There  are  no  succes- 
sive limitations.  It  is  said  that  the  restraint  on 
anticipation  brings  the  case  within  the  mischief 


that  the  Acts  were  passed  to  deal  with,  but  that  it 
does  not  is  shown  by 

Bates  V.  Kesterton,  73  L.  T.  Bep.  656 ;  44  W.  B. 
150. 

The  only  distinction  between  that  case  and  the 
present  one  is  that  the  appointment  here  is  by 
will  only.  That  can  make  no  difference.  It  was 
argued  in  Bates  v.  Kesterton  that  the  possible 
estate  by  the  curtesy  brought  the  case  within  the 
Settled  Land  Acts,  but  the  argument  was  over- 
ruled. The  fact  that  the  estate  here  happens  to 
be  in  the  husband  and  wife  is,  I  submit,  immate- 
rial. [Joyce. — The  husband  is  alive.]  The 
Settled  Laiid  Acts  do  not  apply. 

Joyce  in  reply. — Bates  v.  Kesterton  has  nothing 
to  do  with  the  present  case.  The  lady  there  was 
entitled  to  the  equitable  fee  of  a  share  of  realty 
for  her  separate  use  without  power  of  anticijpa- 
tion.  There  was  no  limitation  of  successive 
estates.  There  was  an  estate  by  the  curtesy  in 
Bates  V.  Kesterton.  That  is  clear  from  Morgan  v. 
Morgan  (5  Madd.  408).  Probably  there  is  no 
estate  by  the  curtesy  here.  Merger  is  provided 
against  by  the  Judicature  Act  1873,  sect.  25,  suU< 
sect.  4. 

Dec.  19. — Stiblino,  J. — I  wish  to  mention  this 
case.  I  have  considered  it,  but  I  have  not  been 
able  to  satisfy  myself  that  the  will  constitutes 
a  settlement  withm  the  meaning  of  sect.  2,  sub- 
sect.  1  of  the  Settled  Land  Act  1882,  and  I 
wish  to  call  the  attention  of  the  parties  to  a 
later  clause,  namely,  sect.  58,  which  runs  thus : 
"  Each  person  as  follows  shall,  when  the  estate  or 
interest  of  each  of  them  is  in  possession,  have  the 
powers  of  a  tenant  for  life  under  this  Act  as  if 
each  of  them  were  a  tenant  for  life  as  defined  in 
this  Act.  The  9th  clause  is  :  "A  person  entitled 
to  the  income  of  land  under  a  tnist  or  direction 
for  payment  thereof  to  him  during  his  own  or 
any  other  life,  whether  subject  to  expenses  of 
management  or  not,  or  until  sale  of  the  land  or 
until  forfeiture  of  his  interest  therein  or  bank- 
ruptcy or  other  event."  Sub-sect. '2  is:  "In 
every  such  case  the  provisions  of  this  Act  referring 
to  a  tenant  for  life  either  as  conferring  powers  on 
him  or  otherwise,  and  to  a  settlement  and  to 
settled  land  shall  extend  to  each  of  the  persons 
aforesaid,  and  to  the  instrument  under  which  his 
estate  or  interest  arises,  and  to  the  land  therein 
comprised."  It  seems  to  me  the  present  case  falls 
Uteially  within  that,  afad  I  should  like  to  hear 
what  is  to  be  said  on  that  point.  If  that  has  not 
been  considered,  I  am  quite  willing  it  should 
stand  over  until  Saturday.  It  will  be  in  the 
paper  on  Saturday  in  order  that  you  may  have  an 
opportunity  of  considering  it. 

Bee.  21. — E.  M.  Jackson,  for  the  purchasers. — 
For  the  purposes  of  sect.  58  of  the  Act  of  1882 
there  must  be  a  settlement  within  the  meaning  of 
sect.  2,  sub-sect.  1,  of  that  Act.  Sub-sect.  2  of 
sect.  58  means  no  more  than  this,  that  the  preced- 
ing provisions  of  the  Act  as  to  a  settlement 'and 
settled  land  must  be  complied  with.  In  all  the 
cases  enumerated  in  sect.  58,  excepting  sub-sect.  1, 
cl.  ii.,  there  clearly  is  a  settlement  within  the 
meaning  of  sect.  2,  sub-sect.  1.  The  case  of  a 
tenant  by  the  curtesy  mentioned  in  sub-sect.  1, 
cL  viii.  of  sect.  58  is  no  exception  to  the  rule, 
having  regard  to  sect.  8  of  the  Settled  Land  Act 
1884,  which  says :  "  For  the  purposes  of  the  Act 
of  1882  the  estate  of  a  tenant  by  the  curtesy  is 
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not  to  be  deemed  an  estate  arising  under  a  settle- 
ment made  by  his  wife."  Clause  iz.  was  intended 
only  to  give  the  powers  of  the  Act  to  a  person  not 
entitled  to  actual  possession — a  point  wnich  apart 
from  this  was  doubtful : 

Taylor  y.  Taylor,  33  L.  T.  Bep.  89 ;    35  L.  T.  Bep. 
450  J  20  Eq.  297 ;  3  Ch.  DiT.  145. 

This  clause  was  probably  inserted  in  consequence 
of  the  obserrations  of  Sir  Geo.  Jessel,  M.R.  in 
Taylor  t.  Taylor,  a  case  under  sect.  32  of  the 
Leases  and  Settled  Estates  Act  1856  (33  L.  T.  Rep. 
at  pp.  90-91 ;  L.  Rep.  20  Eq.  at  p.  304).  See  Hood 
and  Challis'  Conveyancing  and  Settled  Land 
Acts  (4th  edit.),  pp.  281-282.  [Stielisto,  J.— But 
regard  must  be  nad  to  the  actual  words  of  the 
section  and  not  merely  to  the  motive  the 
draftsman  had  in  view.J  In  the  second  place, 
supposing  that  a  settlement  within  sect.  2,  sub- 
sect.  1,  is  not  necessary,  still  the  heading  of 
sect.  58,  "  Enumeration  of  other  limited  owners 
to  have  powers  of  tenant  for  life,"  shows  that  this 
section  is  confined  to  cases  of  limited  ownership, 
and  that  it  does  not  extend  to  such  a  case  as  that 
of  a  man  entitled  for  life  with  a  remainder  to  him 
hi  fee  simple.  The  powers  of  the  Act  are  un- 
necessary in  that  case.  The  restraint  on  anticipa- 
tion cannot  of  itself  bring  the  case  within  the 
Settled  Laud  Acts. 

Ingle  Joyce,  for  the  vendors,  was  not  called 
upon. 

Stibling,  J. — ^I  am  much  oblip^  to  Mr. 
Jackson  for  his  able  argument  on  this  point,  but 
I  confess  that  I  do  not  see  any  reason  why  this 
case  does  not  fall  within  sect.  58  of  the  Act  of 
1882.  The  short  facts  of  the  case  are  these: 
Under  a  will,  made  in  exercise  of  limited  powers 
of  appointment,  real  estate  now  stands  umited 
to  trustees  upon  trust  for  a  man-ied  lady  for  her 
life  without  power  of  anticipation,  with  remainder 
to  the  use  of  all  or  any  one  or  more  of  her 
children  or  remoter  issue  as  she  should  by  deed 
or  will  appoint,  with  remainder  in  default  of 
appointment  to  the  use  of  herself  in  fee.  The 
legal  estate,  therefore,  is  in  the  trustees  or  trustee, 
and  the  equitable  interest  is  in  the  married  woman 
daring  her  life  fettered  by  the  restraint  on  antici- 

Sation,  and  then  she  takes  the  fee,  liable  to  be 
ivested  by  the  exercise  of  the  power  of  appoint- 
ment given  to  her  by  her  father's  will.  It  is  said 
that  this  is  a  settlement  within  sect  2  (1)  of  the 
Settled  Land  Act  1882,  being  an  instrument  under, 
or  by  virtue  of  which  any  land  or  any  estate  or 
interest  in  land  stands  for  the  time  being  limited 
to  or  in  trust  for  any  persons  by  way  of  succes- 
sion. I  have  great  dimcultr  in  adopting  that 
view.  It  seems  to  me  hardly  to  fall  within  the 
words  of  the  sub- section.  There  is  no  doubt  an 
instrument  under  which  land  stands  limited  to 
one  and  the  same  person  for  various  interests  by 
way  of  succession.  But  the  intention  and  language 
of  the  Act  must  be  considered.  It  says  "  limited 
to  or  in  trust  for  any  persons  by  way  of  succes- 
sion," meaning  more  than  one  person  by  way  of 
succession.  Sect.  58  provides  this :  "  Each  person 
as  follows  shall,  when  the  interest  of  each  of 
them  is  in  possession,  have  the  powers  of  a 
tenant  for  life  under  this  Act,  as  if  each  of  them 
were  a  tenant  for  life  as  defined  by  this  Act," 
namely,  sub-sect,  ix.,  "  A  person  entitled  to  the 
income  of  land  under  a  trust  or  direction  for  pay- 
ment thereof  to  him  during  his  own  or  any  other 


life  whether  subject  to  expenses  of  manage- 
ment  or  not,  or  nntil  sale  of  the  land  or 
until  forfeiture  of  his  interest  therein  on 
banki-nptcy  or  other  event."  Therefore  a 
person  entitled  to  the  income  of  land  under 
a  trust  for  payment  to  her  during  her  life 
is  plainly  within  that  clause.  Here  the  trust  ia 
to  pay  the  rents  and  profits  to  the  lady  for  life, 
and  she  is  exactly  such  a  person  as  is  there 
designated.  Then  one  has  to  consider  whether 
there  is  a  settlement  within  the  meaning  of  that 
section.  Sub-sect.  2  exactly  deals  with  flie  ques- 
tion. It  says,  "  In  every  such  case  the  provisions 
of  this  Act  referring  to  a  tenant  for  life,  either  a& 
conferring  powers  upon  him  or  otherwise,  and  to 
a  settlement  and  to  settled  land,  shall  extend  to 
each  of  the  persons  aforesaid,  and  to  the  instru- 
ment under  which  his  estate  or  interest  arises, 
and  to  the  land  therein  comprised."  It  E«ema  to 
me  plain  that  that  was  meant  to  extend  the 
definition  of  a  settlement  to  instruments  not 
included  under  sect.  2  of  the  Act.  That  is  well 
illustrdted  by  the  instance  immediately  pre- 
ceding it  of  a  tenant  by  the  curtesy.  If 
by  conveyance  or  otherwise  a  married  woman 
was  entitled  absolutely  in  fee  to  land,  upon 
her  death  leaving  a  husband  surviving  her, 
it  was  the  obvious  intention  of  the  Legiuatnre 
that  the  husband  taking  by  the  curtesy  E^ould  be 
treated  as  tenant  for  life.  Unfortunately  the 
words  of  sub-sect.  2  were  not  apt  to  that  case, 
because  his  right  was  not  derived  from  tiiat 
instrument  but  under  the  common  law.  The 
words  of  sub-sect.  2  were  not  wide  enoneh  to 
include  that  case,  and  as  his  interest  did  not 
arise  under  an  instrument  there  was  a  difficulty 
in  applying  sect.  2  to  that  case.  That  was  set 
right  Dy  the  Settled  Land  Act  of  1884,  which  said 
(sect.  8) :  "  For  the  purposes  of  the  Act  of  1882 
the  estate  of  a  tenant  by  the  curtesy  is  to  be 
deemed  an  estate  arising  under  a  settlement  made 
by  his  wife."  But  that  seems  to  me  to  prove — if 
there  was  any  doubt  on  the  matter  before — that 
the  meaning  of  the  Act  of  1882  was  to  embrao» 
under  sub-sect.  2  of  sect.  58  instruments  which 
did  not  fall  within  the  definition  of  a  settlement 
in  the  earlier  part  of  the  Act.  There  ia  nothing- 
said  as  to  the  person  to  whom  the  remainder  is  to 
go  in  clause  9  of  sect.  58,  and  as  the  present  case 
seems  to  me  to  fall  within  the  exact  language  of 
clause  9  and  this  is  an  Act  which  ought  not 
to  receive  a  narrow  construction,  I  think  a  title 
can  be  made  by  the  married  women  as  tenanta 
for  life  under  that  clause.    No  order  as  to  costs. 

Solicitors  for  the  vendors.  Peaks,  Bird,  CoQtna, 
and  PeaJce. 

Solicitors  for  the  purchasers,  Wing  and  Ducane, 
for  F.  and  E.  H.  Jaekton,  Wisbech. 


Dee.  19, 1895,  and  Jan.  14, 1896. 

(Before  SxisLiNa,  J.) 

Lock  v.  Thb  Queensland  Investment  and 

Land  Moetgaqk  Company,  (a) 
Company — Prepayment  of  eaU» — Payment  of  inte>- 

rest  on  such  advancee  out  ofeapitai. 
The  direeion  of  a  company  which  had  made  no  net 
profit  for  the  year  paid  iuiereet  out  of  capital  <o 

(a)  Baportedby  J.  Sassbbmn,  Eaq.,  Earrl8ter«M:«ir. 
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ahareholderi  on  the  amount  aShaneed  by  them  in 
prmayment  of  calls.  The  memorandum  of  asso- 
eiation  did  not  deal  with  payments  in  advance 
of  eaUs.  The  articles  of  association  gave  the 
directors  power  to  receive  such  payments,  and 
provided  that  no  dividend  shovla  he  paid  except 
out  of  the  net  profits  of  the  company,  but  the 
diredors  might,  if  they  thought  Jit,  pay  out  of 
capital  interest  on  sums  paid  in  advance  of 
eaUs. 

Seld,  that  the  interest  was  a  debt  payable  oiU  of 
the  getteral  assets  of  the  company,  arid  not  merely 
out  of  profits. 

Dale  V.  Martin  (9  Ir.  L.  Bep.  498,  Ch. ;  11  Ir.  L. 
Bep.  371,  Ch.)  followed. 

MOTioir  by  the  plaintiff,  on  behalf  of  himself  and 
other  ehareholdera  and  debentore-holdera  in  the 
Queensland  Investment  and  Land  Mortgage  Com- 
pany, for  an  injunction  against  the  payment  of 
interest  on  the  amount  ptud  ap  on  shares  in 
advance  of  calls  except  out  of  the  net  profits  of 
the  company. 

The  company  was  registered  in  the  year  1878. 
Ita  present  capital  consisted  of  164,992  preferred 
sha.i'es  of  12.  lOa.  each,  and  164,992  ordinary  shares 
of  7Z.  each.  The  whole  sum  of  11. 10».  per  share 
had  been  called  up  upon  the  preferred  shares,  but 
upon  the  ordinary  shares  only  11.  per  share  had 
been  called  up ;  the  directors  uad,  however, 
received  from  the  holders  of  20,000  of  such  ordi- 
nary shares  the  remaining  61.  per  share  uncalled 
thereon  as  a  payment  in  advance  of  calls.  In  the 
year  1895  the  company  had  earned  no  profit,  but, 
on  the  other  hand,  nad  worked  at  a  loss.  Notwith- 
standing this  the  directors  had  paid  interest  at 
the  rate  of  6  per  cent,  to  the  holders  of  the  20,000 
ordinary  shares  upon  the  amounts  paid  by  them 
in  advance  of  calls.  The  memorandum  of  asso- 
ciation of  the  company  contained  no  provisions 
bearing  upon  the  question  of  payments  in  advance 
of  calls.  Art.  40  of  the  articles  of  association 
provided  that  the  directors  should  be  at  liberty 
from  time  to  time,  as  they  thought  fit,  to  receive 
payment  from  any  shareholder  of  the  whole  or 
any  part  of  the  amount  remaining  unpaid  on  any 
shares  held  by  him  upon  such  terms  in  all  respects 
as  the  board  might  determine. 

Art.  160  provided  aa  follows : 

All  dividends  on  shares  shall  be  declared  by  general 
meetiiigs.  No  dividend  shall  be  paid  except  oat  of  the 
net  profits  of  the  company,  either  for  the  year,  or 
remaining  over  from  previona  years  in  some  reserve 
fund  or  otherwise ;  bnt  the  directors  may,  if  they  see  fit 
to  do  so,  pay  ont  of  the  capital  of  the  company  interest 
on  sums  paid  np  on  shares  in  advance  of  calls. 

Art.  154.  If  a  larger  amonnt  be  paid  np  on  some 
■hares  than  on  others  of  the  same  class,  the  dividend  on 
the  shares  of  that  class  shall  be  paid  in  proportion  to 
the  amount  paid  npon  each  share,  except  in  so  far  as 
all  or  some  part  of  the  excess  shall  have  been  received 
by  the  board  on  the  terms  of  paying  interest  thereon,  in 
which  case  the  part  bearing  intisrest  shall  not  be  reckoned 
for  the  purposes  of  dividend. 

Art.  156.  The  directors  shall  dednot  from  the  divi- 
dends payable  to  any  member  all  snch  sums  of  money  as 
may  be  dne  from  him  to  the  company  on  account  of 
calls  or  otherwise. 

Art.  158.  Unpaid  dividends  and  interest  on  shares 
shall  never  bear  interest  as  against  the  company. 

Millar,  Q.O.  and  E.  Brodie  Cooper  for  the 
plaintiff. — ^The  company  has  no  power  to  apply  its 
capital  in  any  other  way  than  to  purposes  for 


which  capital  is  properly  applicable.  There  is  no 
power  in  the  articles  to  return  capitaL  The 
case  comes  within  the  judgment  of  Jessel,  M.B. 
in 

Be  National  Funds  Asturance  Company,  39  L.  T. 
Bep.  at  pp.  420,  421 ;  10  Ch.  Div.  at  p.  125. 

The  parent  of  interest  here  must  be  a  repayment 
of  capital.  In  Guinness  v.  Land  Corporation  of 
Ireland  (47  L.  T.  Bep.  at  p.  520  ;  22  Ch.  Div.  at 
p.  358)  Ohitty,  J.  said  that  it  would  be  a  remark- 
able thing  if  the  Act  of  Parliament,  which  allows 
members  to  limit  their  liability  by  paying  a  sum 
of  money  to  form  the  capital,  should  allow  these 
same  persons  the  next  day  to  receive  back  their 
capital  in  any  shape.  The  second  question  that 
arises  is,  whether  it  is  competent  to  a  company 
to  return  capital  to  the  shareholders  even  where 
power  is  expressly  ^ven  for  that  purpose  by  the 
articles  of  association.  The  important  thing 
here  is  the  memorandum.  In  Ashbury  Railway 
Carriage  and  Iron  Company  v.  Riehe  (33  L.  't. 
Rep.  at  ^p.  461,  452 ;  7  B.  &  Ir.  App.  at  p.  670) 
Lord  CaiiTiB,  L.C.  said  that  the  covenant  men- 
tioned in  sect.  11  of  the  Companies  Act  1862  is 
not  merely  a  covenant  that  every  member  will 
observe  the  conditions  upon  whicn  the  company 
is  established,  but  that  no  change  shall  be  mack 
in  these  conditions,  and  he  went  on  to  observe 
that  art.  4,  which  provided  that  an  extension  of 
the  company's  business  beyond  or  for  other  than 
the  objects  and  purposes  in  the  memorandum 
should  take  place  only  in  pursuance  of  a  special 
resolution,  was  an  attempt  to  do  what  the  Act 
prohibited,  to  arrogate  a  power,  under  the  ^ise 
of  internal  management,  to  go  beyond  the  objects 
or  purposes  in  the  memorandum.  By  the  memo- 
randum of  association  a  limited  company  declares 
that  its  capital  is  to  be  applied  for  the  purposes 
of  the  business.  It  cannot  reduce  its  capital 
except  in  the  manner  and  with  the  safeguards 
provided  by  statute,  and  it  is  clearly  against  the 
mtention  of  the  Legislature  that  any  portion  of 
the  capital  should  be  returned  to  the  shareholders 
without  the  statutory  conditions  being  complied 
with: 

R«  Exchangt  Banking  Company;  Flitcroft'e  cote, 
48  L.  T.  Bep.  at  p.  88  ;  21  Ch.  Div.  at  p.  533 : 

Ouinnet*  v.  Land  Corporation  of  Ireland,  47  L.  T. 
Bep.  at  pp.  524,  525,  527,  528 ;  22  Ch.  Dir.  at 
pp.  373,  375,  380. 

Trevor  v.  Whilworth  (57  L.  T.  Rep.  457 ;  12  App. 
Cas.  409 ;  57  L.  J.  28,  Ch.)is  to  the  same  effect.  This 
was  a  case  where  the  articles  of  association  autho- 
rised the  company  to  purchase  its  own  shares. 
In  lie  Shaipe ;  Masonic  and  General  Life  Assv- 
ranee  Company  v.  Sharpe  (65  L.  T.  Bep.  76,  806 ; 
(1892)1  Ch.  154),  payment  of  interest  out  of  capital 
when  there  were  no  profits  was  Leld  to  be  ultra 
vires,  notwithstanding  the  clause  in  the  articles 
of  association.  Payment  of  capital  is  not  one  of 
the  objects  contemplated  by  the  memorandum. 
The  object  of  this  arrangement  is  to  raise  the 
price  of  the  shares  on  the  Stock  Exchange.  From 
the  shareholders'  point  of  view  the  question  is 
entirely  untouched  by  the  fact  that  there  is  an 
article.  How  can  the  fact  that  this  is  money 
paid  by  shareholders  affect  the  point  that  the 
company  cannot  pay  dividends  out  of  capital? 
The  test  is  this,  whether  the  course  taken  by  the 
directors  is  an  infringement  of  a  statutory  obliga- 
tion. If  it  is,  it  is  ckarly  ultra  vires.  What  are 
the  directors  doing  here  ?    They  offer  interest  to 
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these  shareholders  and  forbear  all  calls.  Now 
they  propose  to  pay  back  to  the  shareholder  part 
of  the  money  which  he  has  contracted  to  pay  in 
full — a  right  good  as  to  shareholders,  but  not  as 
against  creditors : 

Trevor  t.  Whitwortk  (t*ii  Mtp.)  j 

The  Ooregum  Gold  Mining  Company  of  India  r. 
Roper,  66  L.  T.  Bep.  427  ;  (1892)  A.  C.  125,  133 ; 

Be  Almada  and  Tirito  Company,  59  L.  T.Bep.  159 ; 
38  Ch.  DiT.  415. 

Lopes,  L.J.  said  in  the  course  of  his  judgment 
(69  L.  T.  Rep.  at  p.  163) :  "  I  can  see  no  practical 
distinction  between  issuing  shares  at  a  discount 
and  returning  to  the  member  a  portion  of  the 
capital  to  which  the  creditors  have  a  right  to  look 
as  that  out  of  which  they  are  to  be  paid." 

Qrahctm  HasHnge,  Q.C.  and  C.  E.  E.  Jevkins 
tor  the  defendant  company. — It  is  important  that 
the  court  should  be  satisfied  that  this  is  a  bond 
fide  exercise  of  discretion.  Was  this  a  debt  of  the 
company  P  This  is  a  contract  that  a  shareholder 
shall  advance  a  sum  of  money  on  interest  at  5  per 
cent.,  and  he  agrees  to  advance  the  sum  due  on  his 
shares  not  yet  paid  up.  Does  that  create  an 
enforceable  contract  P  It  is  an  adrance  that 
cannot  be  got  back.  [Stiblinq,  J. — ^I  doubt 
whether  that  is  a  loan.]  It  is  a  loan  as 
much  as  debenture  stock  is.  Sect  14  of  the  Act 
of  1862  says  that  the  articles  may  adopt  all  or 
any  of  the  provisions  of  Table  A.,  and  art.  7  of 
Table  A.  provides  that  the  directoi-s  may,  if  they 
think  fit,  receive  from  any  member  willing  to 
advance  the  same  all  or  any  part  of  the  moneys 
due  upon  the  shares  held  by  him  beyond  the  sums 
actually  called  for ;  and  upon  the  moneys  so  paid 
in  advance,  or  so  much  thereof  as  from  time  to 
time  exceeds  the  amount  of  the  calls  then  made 
upon  ihe  shares  in  respect  of  which  such  advance 
has  been  made,  the  company  may  pay  interest  at 
such  rate  as  the  member  paying  such  sum  in 
advance  and  the  directors  agree  upon.  [Stib- 
LiNO,  J. — The  Legislature  enacted  it  as  a  mattei 
within  the  powers  of  the  company ;  to  what  ex. 
tent  is  another  matter.]  The  character  of  a 
member  does  not  render  it  impossible  for  a  debt 
to  exist  between  him  and  the  company.  The 
fact  that  the  Legislature  has  provided  for  a 
different  state  of  things  in  liquidation  shows 
that  it  did  not  exist  before.  Here,  if  they  had 
not  paid  one  of  these  shareholders,  what  possible 
defence  would  the  company  have  had  P  There  is 
nothing  to  prevent  the  company  contracting  with 
a  shareholder  for  money  which  he  is  not  bound  to 
advance.  The  exact  point  has  been  decided  by 
the  Court  of  Appeal  in  Ireland  in 

Dale  r.  Martin,  11  L.  B«p.  Ir.  371,  Ch. 
This  decision  was  earlier  in  date  than  Trevor  v. 
Whitworth  and  Ooregum  Oold  Mining  Company 
of  India  v.  Boper.    Dale  v.  Martin  was  cited 
before  Kay,  J.  in 

Re  Exchange  Drapery  Company,  58  L.  T.  Bep.  544; 
38  Ch.  Div.  171 
There  there  was  a  clause  in  the  articles  providing 
that  the  holdera  of  vendors*  shai-es  snould  be 
entitled  to  dividends  upon  so  much  thereof  as 
should  be  equal  to  the  amount  for  the  time  being 
paid  up  on  the  ordinary  shares,  and  also  to 
interest  at  5  per  cent,  per  annum  upon  such 
amount  of  the  nominal  value  of  the  vendors' 
shares  as  should  be  equal  to  the  amount  for  the 
time  being  not  called  up  on  the  ordinai-y  shares, 


and  Kay,  J.  treated  it  as  a  binding  daose.  He 
agreed  that  no  shareholder  could  oome  into  corn. 
petition  with  outside  creditors.  The  observataons 
of  Lord  Selbomein  OaJcbanlc  Oil  Company  v.  Crum 
(48  L.  T.  Rep.  538,  639 ;  8  App.  Cas.  at  pp.  72,  ' 
73)  are  in  point,  but  the  question  there  was  dif^ 
rent.  [Stiblino.  J. — In  Ireland  Bale  v.  Martin 
has  been  cited  and  approved  of,  but  it  is  not 
binding  on  me.]  Not  one  of  the  cases  cited  for 
the  plaintiffs  is  against  us.  In  the  National 
Funds  case  there  was  clearly  no  payment  in 
advance.  It  was  decided  solely  on  the  gronnd 
that  it  did  not  authorise  payment  out  of  capital 
at  all.  Neither  this  case,  nor  Trevor  v.  Whituxfrth, 
nor  Be  Sharpe;  Masonic  and  General  Life  Aasu- 
ranee  Company  v  Sharpe,  deal  with  a  shareholder 
who  has  paid  up  in  advance.  If  in  one  of  these 
cases  a  dividend  had  not  been  paid,  and  an  action 
had  been  brought  by  a  shareholder,  there  would 
have  been  no  answer  to  it.  We  say  they  are 
under  a  legal  obligation  to  pay  interest.  The 
material  clauses  of  Table  A.  are  7,  72,  and  73. 
The  directors  must  be  taken  to  have  recognised 
the  popular  distinction  between  interest  and 
dividend.  Interest,  it  is  commonly  known,  is  pay. 
able  out  of  capital  or  profits.  Sect.  27  of  the 
Companies  Act  1867  illnstrates  the  point.  The 
well-known  distinction  between  dividends  and 
interest  was  evidently  present  to  the  mind  of  the 
framer  of  the  Act.  Sect.  38,  sub-sect.  7,  of  the 
Act  of  1862  is  not  inconsistent  with  this.    See 

Be  Leiceeter  Club  and  County  Racecourse  Company, 
53  L.  T.  Bep.  340 ;  30  Ch.  Div.  629  ; 

Re  The  Exchange  Drapery  Company  (u6t  sup.). 

The  case  is  very  analogous  to  that  of  a  partner- 
ship. We  do  not  suggest  that  the  shareholder 
could  get  the  capital  back.  There  is  nothingia 
this  inconsistent  with  Trevor  v.  Whitworth.  The 
point  here  is,  whether  the  law  does  not  allow  the 
company  to  obtain  a  loan  for  the  purpose  of 
accommodation. 

Millar  in  reply. — ^Under  Table  A.,  clause  7, 
interest  is  payable  only  out  of  moneys  lawfully  to 
be  devoted  to  such  purposes.  [Stibunq,  J. — If 
the  Irish  coui-ts  ai-e  right  in  saying  that  this 
interest  is  a  debt,  that  takes  one  behind  all  the 
cases.]  Dale  v.  Martin  was  a  case  of  an  actual 
debt.  The  shareholders  in  the  present  case  are 
not  creditors,  and  Dale  v.  Martin  is  not  applicable 
here.  Guinness  v.  The  National  Land  Corporaiion 
of  Ireland  was  cited  in  Dale  v.  Martin,  but  that 
case  was  anterior  to  Trevor  v.  WTvitworth  and 
Ooreaum  Gold  Mining  Company.  The  question  is, 
whether  it  is  within  the  power  of  the  directors  to 
make  an  an-angement  of  this  kind. 

Cur.  adv.  vuU. 

Jan.  14. — Stiblikg,  J.  delivered  a  written  judg- 
ment, and  after  stating  the  facts  of  the  case  as 
above  set  out,  proceeded : — ^It  has  not  been  con- 
tended before  me  that  the  antingements  entered 
into  between  the  Queensland  Investment  and  Land 
Mortgage  Company  and  the  shareholders  who 
have  prepaid  their  shares  were  made  otherwise 
than  in  good  faith ;  but  it  was  argued  that  it  was 
beyond  the  power  of  the  company,  and  conse- 
quently illegal,  to  pay  the  stipulated  interest  out 
of  capital,  and  the  question  which  I  now  have  to 
decide  is,  whether  such  payment  of  interest  ia 
within  the  powers  of  the  company.  That  question 
has  been  answered  in  the  affirmative  by  the  couite 
of  Ii-eland  so  far  back  as  the  year  1883,  in  the 
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case  of  DdU  t.  Martin  (9  Ir.  L.  Rep.  Gh.  498 ; 
11  Ir.  L.  Rep.  Ch.  371,)    Fitzgibbon,  Ii.J.,  in  his 
jndgmenii  in  that  case  in  the  Court  of  Appeal, 
aaid  (11  Ir.  L.  Rep.  Ch.  at  p.  375) :  "  Therefore, 
however  dangerous  the  wholesale  exercise  in  the 
case  of  a  single  preponderating  shareholder,  of 
the  power  of  taking  money  in  advance  of  calls 
may  be,  the  broad  question  must  be  decided  by 
us,  whether,  in  the  case  of  a  company  whose 
nominal  capital  is  fixed,  interest  on  money  paid 
in  advance  of  calls  can  be  constituted  a  lawful 
debt,  and  made  chargeable  upon  the  assets  of  the 
company  as  a  debtor.    In  the  absence  of  some 
coercive  authority,  it  would  appear  to  me  to  be 
enough  to  prove  the  legality  of  such  an  agree- 
ment to  read  sect.  14  of  the  Companies  Act  1862, 
which  provides  that  a  company  limited  by  shares 
may  adopt  all  or  any  of  the  provisions  contained 
in  Table  A.  in  the  first  schedule  thereto,  and  to 
point  oat  that  Table  A,  clause  7,  is  identical  with 
art.  22  of  the  defendant  company.     The  Com- 
panies Clauses  Consolidation  Act  1845,  sect.  24, 
and  the  standing  orders  of  Parliament  to  which 
we    have   been    i-eferred,    also    cleai-ly    sanction 
similar  engagements.    A  contract  for  payment  of 
money  if   lawful    must  constitute  a  debt,    and 
"  interest  at  such  rate  as  the  member  paying  in 
advance  and  the  directors  agree  upon"  cannot, 
as  it  seems  to  us,  be  practically  made  descriptive 
of  dividends  in  any  legal  sense.    I  cannot,  upon 
this  the  conclusive  point  of  the  whole  case,  do 
better  than  quote  and  adopt  the  .judgment  of  the 
learned  Vice-Ohancellor,  at  p.  507.    "  But  then  it 
is  said  the  payment  of  the  interest  out  of  capital 
reduces  the  capital  below  the  nominal    amount 
fixed  by  the  memorandum.    This  it  must  be  con- 
ceded the  board  could  not  do ;  but  the  answer  to 
the  objection  is,  that  this  is  not  a  reduction  of 
capital  in  any  sense  except  that  of  a  spending  of 
the  capital  in  payment  of  a  lawful  debt,  wluch 
occurs  in  every  case  in  which  money  has  to  be 
paid  out  of  capital  in  discharge  of  the  liabilities 
of  a  company.    If   the  contraction  of  the  debt 
itself  were  unlawful,  of  course  it  could  not  be 
paid,  or  if  Parliament  had  provided  that  interest ' 
on  moneys  paid  in  advance  of  calls   should  be 
met  only  out  of  profits,  such  an  enactment  should 
be  obeyed ;  but  the  moment  we  conclude  that  such 
an  agreement  may  be  lawfully  made,  it  must,  in 
the  absence  of   express   or  implipd  prohibition, 
bind  the  property  of  the  company  to  the  same 
extent  as  any  other  lawful  contract,  and  payments 
out  of  capital  in  discharge  of  lawful  obligations 
do  not  'reduce'  the  capital  which  is  best  de- 
fined as  '  the  property  available  for  the  creditors 
of  the  company,'  except  by  applying  part  of  it 
to  its  legitimate  use,  viz.,  the  discharge  of  credi- 
tors' demands."     Two  points  were  there  decided : 
first,  that  the  word  "interest"  in  clause  7  of  Table 
A.  of  the  Companies  Act  1862    did  not  mean 
"  dividend  " ;  and  secondly,  that  interest  on  money 
paid  in  advance  of  calls  constituted  a  legal  debt 
payable  out  of  any  assets  of  the  company,  in- 
cluding capital.    The  defendant  company  in  the 
present  case  is  not  governed  by  Table  A,  but  in 
the  clauses  of  the  articles  to  which  I  have  referred 
the  word   "  interest "  does  not,  in  my  opinion, 
mean  the  same  thing  as  "  dividend,"  with  which, 
in  articles  150  and  154,  it  is  contrasted.    There  is 
no  English  decision  in  direct  conflict  with  Dale  v. 
Martin.    The  nearest  cases  on  the  point  are  Be 
Sharpe ;    Masonic  and    General  Life  Assurance  i 


Company  v.   Sharpe    <65    L.  T.  Rep.   76,  806; 
(1892)  1  Oh.  154H  and    Be  Uxohange  Drapery 
Company    (58  L.  T.  Rep.    544;     38    Ch.   Div. 
171).    In  As  Sharpe  interest  was  by  the  articles 
not   merely  made   payable   on   money  paid  in 
advance  of  calls,  but  on  all  money  paid  on  shares, 
which    is    a   totally    diSei-ent    thing.      In    Be 
Exchange  Drapery  Company  (decided  in  1880)  it 
was  held  that  a  stipvJation  for  payment  of  interest 
on  what  was  equivalent  to  money  paid  in  advance 
of  calls  was  valid  as  between  the  shaj-eholders  of 
the  company,  and  must  be  given  effect  to  in  a 
winding-up,  after  outside  creditors  had  been  paid 
in  full.    Kay,  L.J.  said  in  his  judgment  in  that 
case :  "  I  thmk  that  for  the  purpose  of  the  present 
application  I  must  ti-eat  the  11th  clause  of  the 
agreement  as  being  a  binding   clause,  and  the 
question  is  what  is  the  meaning  of  it  ?    It  is  a 
provision  that  certain  persons  who  have  paid  up 
the  full  101.  a  share,  the  ordinary  shares    not 
having  been  paid  up  in  full,  shall  receive  in  respect 
of  the  amount  which  they  have  paid  beyond  the 
ordinary  shareholders'  interest,  and  the  interest 
is  given  in  these  terms :  [His  Lordship  then  read 
the  11th  clause  and   proceeded:]     Priind  facie 
that  means  that  the  amount  paid  on  the  vendors' 
shares  beyond  the  amount  paid  on  the  ordinary 
shares  shall   be  treated  as  an  advance  to  the 
company  carrying  interest  at  5  per  cent.    What 
has    happened  is,  that   the  company  has  been 
wound-up,  and  all  the  ordinary  creditors  have 
been  paid.    I  quite  agi-ee  that  no  shareholder  can 
come  and  say,  '  I  will  prove  for  interest  in  com- 
petition with  and  as  against  ordinary  outside 
creditors.'    The  law  of  partnership,  which  has 
been  adopted  in  the  winding-up  of  companies,  is 
against  that ;  but  then  the  cremtors  having  been 
paid,  the  duty  of  the  court  is  to  adjust  the  rights 
of  the  various  oontributories  among  themselves." 
The   learned    judge    there    expressed   a   doubt 
whether  such  interest  could  be  proved   for  in 
competition  with,  and  as  against  ordinary  credi- 
tors.     It  was  ai'gued  in  the   present   case    by 
counsel  for  the  plaintiffs  that  the  payment  of 
interest  in  fact  amounted  to  a  return  of  capital  to 
the  shareholders,  and  was  contrary  to  the  principles 
laid  down  by  the  English  Court  of  Appeal  and 
the  House  of  Lords  in  Be  Almada  and   Tirito 
Company  (69  L.  T.  Rep.  159 ;  38  Ch.  Div.  415), 
Trevor  v.  WhUworth  (57  L.  T.  Rep.  457 ;  L.  Rep. 
12  App.  Cas.  4U9),  and    Ooregum  Gold  Mining 
Company  of  India  v.  Boper  (66  L.  T.  Rep.  427  ; 
(1892)  A.  C.  125) ;  but  this  argument  must  fail  if 
the  decision  of  the  Irish  courts  in  Dale  v.  Martin, 
that  the  interest  constitutes  a  valid  debt  of  the 
company,  is  well  founded.    The  plaintifEs  conse* 
quently  can  succeed  only  by  establishing  that  the 
interest  does  not  create  such  a  debt.   It  is  unneces- 
sary for  me  to  say  what  my  opinion  on  this  point 
would  have  been  had  the  matter  been  res  Integra, 
for  I  have  arrived  at  the  conclusion  that,  as  a 
judge  of   first    instance,  I  ought  to  follow  the 
decision  of  the  Court  of  Appeal  in  Ireland.    It 
is  a  decision  pronounced  in  the  year  1883,  and 
though  it  is  not  binding  on  me,  it  is  nevertheless 
a  weighty  authority  in  favour  of  the  defendant 
company.    It  is  twice  referred  to,  and  the  effect 
of  it  stated  in  the  last  edition  of  Lindley,  L.J.'s 
book  on  the  Law  of  Partnership,  pubUshed  in 
1889 ;  and  it  has  therefore  become  known  in  this 
country,  and  I  cannot  doubt  that  it  has  been 
acted  upon  here.     Lastly,  I.  must  lefer  to  the 
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language  of  Lord  Macnaghten  in  the  recent  case 
of  Newton  y.  The  Debenture-holders  and  Liquu 
dators  of  the  Anglo- Australian  Investment,  Finance, 
and  Land  Company  Limited  (72  L.  T.  Bep.  305, 
307 ;  (1895)  A.  C.  244),  before  the  Privy  Council, 
where  he  alludes  to  the  importance  and  desira- 
bility of  maintaining  uniformity  of  practice  in  the 
administration  of  company  law.  The  decision  in 
Dale  V.  Martin  has  fixed  the  practice  in  the  sister 
country,  and  I  think,  therefore,  that  I  ought  not 
to  depiart  from  it.  The  motion  will,  ther^ore,  be 
refused. 

Solicitors:   Aehuret,  Morrie,   Crisp,   and   Co.; 
Trinders  and  Capron. 


Dee.  6  and  7, 1895. 

(Before  Eekewich,  J.) 

Gbahaju  v.  O'Gonkos.  (a) 

Specifie'performanee — Company^8hares~Ateign- 

^nent — Volunieer-r-Injunction. 
The  doctrine  that  a  volunteer  cannot  hold  property, 
which  has  teen  conveyed  by  way  of  gift,  as 
against  the  prior  equity  of  a  purchaser  for  value 
from  the  person  l»i  whom  the  conveyance  teas 
made,  applies  to  a  contract  for  the  sale  of  shares 
of  a  company. 

This  was  an  action  brought  by  Thomas  Graham, 
a  newspaper  proprietor,  of  W  olverhampton,  against 
Thomas  Power  O'Connor,  1I.P.,  Francis  Howard 
O'Connor,  his  stepson,  and  the  Tudor  Publishing 
Company  Limited,  carrying  on  business  at  Sun- 
buildings,  Tudor-street,  Temple,  for  specific  per- 
formance of  an  agreement  to  ti-ansfer  2000  fully 
paid-up  deferred  shares  in  the  company  to  the 
plaintifF.  The  defendant  company  were  the  pi-o- 
prietors  of  two  newspapers  called  the  Sun  and  the 
Weekly  Sun,  and  the  defendant  T.  P.  O'Connor 
was  the  manager,  and  the  defendant  F.  H. 
O'Connor  was  the  secretary  of  the  company. 

In  1893  the  company  was  in  difficulties,  its 
exx>ense8  being  heavy,  and  its  publications  not 
paying  their  way.  T.  P.  O'Connor  then  wrote  to 
the  plaintiff  asking  his  assistance  in  working  the 
company.  To  this  the  plaintiff  agreed,  and  early 
in  lo94  he  proceeded  to  take  part  in  the  business 
management  of  the  company,  which  he  did  to  the 
satisfaction  of  T.  P.  O'Connor  and  the  other 
persons  interested  in  the  company.  From  that 
time  the  company  began  to  pay  its  way. 

In  consideration  of  the  plaintiff's  services,  and 
as  an  inducement  for  him  to  continue  them,  T.  P. 
O'Connor  in  March  1894  wrote  him  the  following 
letter : 

The  Tndor  Pabliahing  Company,  Stm-bnildings,  Tndor- 
'street,  London,  E.C.,  16th  March  1894.— My  dear 
Oialuun. — It  is  with  pleasure  that  I  offer  yon  an  hono- 
raritun  of  5001.,  payable  at  abont  1001.  a  month,  for 
advice  and  assistance  in  connection  for  six  months  with 
the  conunemial  department  of  the  Tndor  Publishing 
Company,  and  to  gfive  anch  personal  attendance  at  the 
company's  offices  as  yon  are  able  to  render.  When  yon 
come  to  town,  yonr  railway  fares  and  hotel  expenses  to 
be  paid.  Also  I  shall  a8sig:n  to  yon  at  once  2000  deferred 
shares  of  the  Tudor  Publishing  Company,  and  I  hope 
that  yoa  will  be  able  on  or  before  the  expiry  of  the  rix 
months,  to  see  yonr  way  to  come  on  the  board. — Yours 
very  sincerely,  T.  P.  O'Commob. 

The  fee  of  SOOl.  was  duly  paid,  but  the  2000 
(a)  Bqiorted  by  FsAKas  E.  Aor,  Em].,  Burliter-at-Lsir. 


deferred    shares  were  never  transferred  to  the 
plaintiff. 

All  the  deferred  shares  to  the  number  of  25,000 
were  issued,  and  stood  in  the  name  of  the  defen- 
dant T.  P.  O'Connor. 

In  consequence  of  the  non- transfer  of  the  shares 
to  Graham,  ne  brought  this  action  claiming  specific 
performance  of  the  agreement  contained  in  the 
letter  of  the  16th  March  1894,  and  an  injunction 
to  restrain  the  defendants  from  disposing  of  or 
dealing  with  the  25,000  shares  without  leaving  a 
sufficient  number  to  answer  the  plaintiff's  claim. 
It  appeared  that  after  the  commencement  of  the 
action  the  defendant  T.  P.  O'Connor  transferred 
24,998  of  the  deferred  shares  held  by  him  into 
the  name  of  hip  stepson,  the  defencmat  F.  H. 
O'Connor. 

Warrington,  Q-C.  and  Eustace  Smith  for  the 
plaintiffs. — We  are  entitled  to  specific  performance 
notwithstanding  that  the  property  the  subject  of 
the  agreement  has  been  assigned  to  a  third  person : 
(Fry  on  Specific  Performance,  3rd  edit.,  pi.  241, 
p.  105.) 

Surinfen  Eady,  Q.C.  and  George  Lawrence  for 
T.  P.  O'Connor. — That  doctrine  has  never  been 
extended  to  a  contract  to  sell  shares.  The  shares 
are  not  numbered  or  distinguished  in  any  way. 
There  is  no  authority  extending  the  rule  in  the 
case  of  an  assignment  of  land  to  a  third  person  to 
a  contract  to  sell  shares.  Thei-e  was  an  absolute 
transfer  of  the  shares  to  F.  H.  O'Connor  as  bene- 
ficial owner. 

Edward  Ford,  for  F.  H.  O'Connor,  referred  to 
Sew  Bnmtu'ick  and  Canada  Raihcay  Company  r. 
JIuggeridye,  4  Drew.  616. 

Eekswich,  J. — This  action  arises  out  of  a 
contract  contained  in  a  letter  dated  the  16th 
March  1894,  addressed  by  the  d^endant  T.  P. 
O'Connor  to  the  plaintiff  Thomas  Graham,  and  a 
reply  by  Graham  accepting  the  terms,  thereby- 
completing  the  contract,  ao  question  is  raised 
respecting  the  contract ;  it  must  be  treated  as  a 
contract  for  value  on  both  sides ;  the  value  was 
services  rendered  by  Graham,  at  T.  P.  O'Connor's 
request,  to  the  Tudor  Publishing  Company,  in 
which  T.  P.  O'Connor  was  largely  interested.  So 
far  as  I  can  see  there  is  no  question  at  all  about 
the  contract,  except  a  certain  amount  of  vague- 
ness with  remrd  to  the  shares ;  they  are  not 
numbered,  and  no  reference  is  made  to  the  shares 
being  registered  in  the  defendant's  name.  One 
cannot  say  that  these  particular  shares  are  the 
subject  of  the  contract.  But  I  am  entitled  to 
look  at  the  facts,  and  I  know  that  the  whole  of 
the  deferred  shares  were  registered  in  the  name 
of  and  belonged  to  the  defendant  T.  P.  O'Connor, 
and  no  other  deferred  shares  were  in  any  other 
name.  The  result  is  I  construe,  the  letter  as 
meaning  "  I  shall  assign  to  you  2000  out  of  the 
whole  issue,  which  whole  issue  stands  in  my 
name."  Immediately  afterwards  T.  P.  O'Connor 
assigned  nearly  all  the  deferred  s1um«s  to  his 
stepson,  the  defendant  F.  H.  O'Connor,  and  the 
shares  were  registered  in  his  name.  It  is  admitted 
that  the  transfer  was  not  for  value,  but  a  gift  by 
T.  P.  O'Connor  to  his  stepson.  Upon  the  facts 
before  me  I  think  the  inference  is  irresistible  tiMt 
T.  P.  O'Connor  having  agreed  to  assign  2000 
shares  in  the  Tudor  Publishing  Company  to  the 
plaintiff,  made  a  gift  of  the  shtu^s  to  his  atepaon 
F.  H.  O'Connor,  in  order  to  put  it  out  of  his 
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power  to  comply  with  the  particular  terms  of  the 
contract  -whicu  he  had  entered  into,  and  because 
he  did  not  desire  that  the  plaintiff  should  become 
a  member  of  the  company,  over  which  it  was  clear 
upon  the  evidence  that  he  (T.  P.  O'Conner)  had 
the  main  control.    In  so  acting  there  is  no  neces- 
sity to  attribute  to  him  anv  moral  impropriety : 
he  was  entitled  to  act  as  he  did,  at  the  risk  of 
being  foimd  liable  in  damages  and  costs  for  his 
breach  of  contract.    It  is  now  admitted  for  the 
purposes  of  this    action   that  F.  H.  O'Connor 
received  the  shares  as  a  gift,  and  not  upon  any 
trust  to  deal  with  them  as  T.  P.  O'Connor  should 
direct.   But  the  gift  to  F.  H.  O'Connor  was  subse- 
quent to  the  contract  by  T.  P.  O'Connor,  and 
Mr.   Warrington    puts  the  case  on  a  different 
ground  :  he  says  F.  H.  O'Connor  is  only  a  volun- 
teer.   Though  as  between  T.  P.  O'Connor  and 
P.  H.  O'Connor  there  is  no  trusteeship,  yet  as 
regards  the  plaintiff,  whose  contract  was  prior, 
F.  H.  O'Connor  must  do  what  T.  P.  O'Connor  is 
bound  to  tell  him,  namely,  to  fulfil  the  obligation 
which  is  now  sought  to  be  enforced  by  the  court. 
It  is  admitted  that,  if  the  subject-matter  of  the 
contract  was  land,  F.  H.  O'Connor,  being  a  mere 
volunteer,  could  not  hold  the  land  which  he  re- 
ceived by  way  of  gift  as  against  the  prior  equity 
of  the  plaintiff  under  his  contract.     Why  ^onld 
not  that  doctrine  apply  equally  to  a  contract  for 
the  sale  of  shares  P    In  principle  I  see  no  reason 
why  it  should  not.    The  ingenuity  of  counsel  has 
not  produced  any  authority  upon  the  subject,  and 
I  therefoi-e  feel   justified    in  believing  that  no 
authority  can  be  cited,  and  I  must  deal  with  the 
matter  as  res  integra,  and  upon  principle.    The 
principle  applicable  to  the  case  is  thus  k.id  down 
by  Sir  Edward   Fry,   in  his  work    on    Specific 
Perfoi-mance,  3rd  edit.,  p.  105 :   "  Where  a  con- 
tract has  been  entered  into  for  the  sale  or  demise 
or  other  dealing  with  property,  and  that  property 
is  afterwards  transferred  to  a  third  person,  such 
third  person  is  liable  to  perform  the  conti-act  at 
the  suit  of   the  purchaser  or  intended  lessee  in 
either  of  the  events:   (1)  When   the  transferee 
takes  as  a  volunteer.    (2)  When  the  transferee 
takes  with  notice  of  the  prior  contract.     (3)  When 
the  transferee    has  acquired  only  an  equitable 
title,  and  has  no  better  eqnity  than  the  purchaser 
or  intended  lessee."    But  it  is  objected  that  the 
numbers  of  the  shares  are  not  given,  and  that 
therefore  the  subject-matter  of  the  contract  is  too 
vague  to  admit  of  the  application  of  the  doctrine. 
It  is  said  that  T.  P.  O'Connor  might  have  given 
the  shares  to  twenty  or  more  of  his  friends  in 
separate  batches,  and  that  then  such  an  action  as 
this  would  be  practically  impossible.    It  is  con- 
tended that  this  shows  that  the  extension  of  the 
principle  to  a  case  such  as  the  present  is  un- 
sound.    I  think  that  all  that  has  been  shown  is 
that  a  practical  inconvenience  may  arise  which 
will  be  dealt  with  when  it  does  arise.    It  does  not 
arise  here,  because  it  is  admitted  that  shares  were 
renstered  in  F.  H.  O'Connor's  name,  more  than 
sufficient  in  number  to    answer    the  plaintiff's 
claim.    There  must  be  a  judgment  for  the  plain- 
tiff for  specific  performance,  with  a  direction  that 
F.  H.  O'Connor  shall  transfer,  and  T.  P.  O'Connor 
concur  with  him,  if  necessary,  in  transferring, 
20(X)  defeiTed  shares  to  the  plaintiff ;  also  an  in- 
junction to  i-estrain  the  company  from  allowing  a 
transfer  of,  or  permitting  to  be  transferred,  any 
deferred  shares  now  registered  in  the  name  of 
Vol.  LXXin.,  1893. 


F.  H.  O'Connor,  without  leaving  in  his  name 
sufficient  shares  to  answer  the  claim  of  the  plain- 
tiff. The  defendant  T.  P.  O'Connor  to  pay  the 
costs. 

Solicitors :    Thomas    Herbert  Edward    Foord ; 
Slaughter  and  May  ;  McKenna  and  Co. 


fiowit  of  i<orti0. 

Nov.  18, 19,  and  Dec.  16,  1895. 

(Before  the  Lobd  Chancellob  (Halsbury)  Lords 

Watson  and  Shand.) 

BUBGESS  V.   MOBTON.  (a) 

ON  APPEAL  FBOH  THE  COUBT  OF  APPEAL  IN 

ENOLAND. 

Practice — Appeal — Special  ease  raising  questions 

of  fact — Decision  extra  cursum  curiae. 
Where  the  court  gives  a  decision  in  any  7natter 
extra  cursum  curiee  it  must  be  taken  to  be  of 
the  nature  of  an  award  by  arbitrators,  and  no 
appeal  will  lie  except  by  consent  of  all  parties. 
A  special  case  was  stated  which  did  not  raise,  and 
was  not  intended  to  raise,  any  question  of  law, 
but  questions  of  fact  only.    A  divisional  court, 
at  the  request  of  the  parties,  gave  judgment 
upon  it. 
Seta,   that  such  judgment    was    substantially    a. 

consent  order,  and  that  no  appeal  would  lie. 
Judgment  of  the  Court  of  Appeal  reversed. 
Bickett  V.  Morris  {L.  Rep.  1  H.  of  L.  8c.  47)  dis- 
tinguished. 
This  was  an  appeal  from    a  judgment  of  the 
Court  of  Appeal  (Lord  Esher,  M.R.,  Lopes  and 
DavOT,  L.JJ.),  who  had  reversed  a  judgment  of 
the  Divisional  Court  (Wills  and  Wright,  JJ.)  on 
a  special  case. 

The  circumstances  which  gave  rise  to  the  action  . 
were  as  follows : 

On  the  30th  Sept.  1891,  the  firm  of  Bean  and 
Gough,  consisting  of  two  partners,  was  dissolved 
by  mutual  consent  upon  the  terms  that  Gough  ' 
should  continue  the  business,  and  should,  in  con- 
sideration of  his  bein^  permitted  to  take  over  the  ^ 
bulk  of  its  assets,  relieve  the  retiring  partner  of 
the  whole  liabilities  of  the  firm.  Some  time  before 
the  date  of  the  dissolution  the  respondent  had  a 
meeting  with  the  two  partners,  at  which  he  con- 
sented, in  the  event  of  its  taking  place,  to  assist 
Gough  towards  canying  on  the  business.  He 
accordingly  continued  to  deal  with  Gough,  who 
ti-aded  under  the  name  of  C.  H.  Oough  and  Co.. 
untU  the  concern  became  bankrupt  in  July  1892. 
At  the  time  of  its  dissolution  the  old  firm  owed  a 
considerable  sum  to  the  respondent.  The  appel- 
lant, who  was  trustee  in  the  bankruptcy  of  G.  H. 
Gough  and  Co.,  in  Dec.  1892,  brought  this 
action  against  the  respondent  for  recovery  of 
10672. 10«.  lOd.  as  the  balance  due  on  his  trans- 
actions with  the  bankrupt.  The  respondent 
resisted  the  claim,  mainly  on  the  ground  that  he 
was  entitled  to  set  off  against  that  balance  the 
sum  due  to  him  by  the  old  firm.  The  cause  was 
set  down  for  trial  at  York  before  the  late  Lord 
Coleridge,  C.  J.,  when,  there  being  no  likelihood  of 
its  being  reached,  the  parties,  with  the  consent  of 
the  learned  judge,  agreed  to  withdraw  it  from 

(a)  Bsported  by  C.  E.  Maldkn,  Esq.,  BarriMer-kt-Lkw. 
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trial,  and  to  state  a  special  case  for  the  decision 
of  the  court.  In  the  special  case  the  only  matter 
which  was  professedly  submitted  for  adjudication 
was  the  respondent's  contention  to  the  effect  that 
"  he  is  entitled  to  set  off  the  moneys  owing  to  him 
from  the  said  firm  of  Bean  and  Groueh,  at  the 
date  of  the  said  dissolution  of  partnership,  against 
the  sum  claimed  on  the  writ."  The  case  con- 
cluded by  stating  the  agreement  of  parties  that, 
in  the  event  of  the  contention  being  sustained, 
judgment  should  be  entered  for  the  respondent, 
with  costs,  and  that  it  should  be  declared  that  he 
was  entitled  to  prove  against  the  banki-upt  estate 
for  62{. ;  and  that,  in  the  event  of  its  being 
Tejected,  judgment  should  be  entered  for  the 
appellant  for  the  sum  of  8362.  Us.,  with  costs. 
The  facts  and  circumstances  detailed  in  the  case 
were  not  calculated,  and  were  not  intended,  to 
raise  any  question  of  law.  There  had  really  been 
no  dispute  between  the  parties  in  regard  to  the 
law  of  set-off,  and,  in  the  argument  in  the 
appeal,  neither  party  attempted  to  conceal  that 
the  only  point  upon  which  they  desired  a  decision 
was  whetaer  the  statements  in  the  case  did  or  did 
not  warrant  the  inference  that  the  respondent 
had,  before  the  bankruptcy  of  Gongh,  made  an 
agreement  which  would  entitle  him  to  a  s<st-off. 
Ko  particular  agreement  was  stated  or  put  in 
issue.  The  case  was  first  submitted  to  a  divisional 
court,  composed  of  Wills  and  Wright,  JJ.,  who 
pointed  out  the  incompetency  and  inexpediency  of 
trying  such  a  question  by  means  of  a  special  case, 
but  expressed  their  willingness  to  do  the  best 
they  could  to  decide  it  if  the  parties  desired  them 
to  do  ao.  On  that  footing  the  learned  judges 
heard  the  case,  and  gave  judgment  for  the  present 
appellant  upon  the  ground  that  the  facts  and 
circumstances  stated  were  insufficient  to  warrant 
an  inference  that  the  respondent  had  made  any 
agreement  which  could  support  his  plea  of  set- 
off. That  decision  was  brought  by  the  respondent 
under  the  review  of  the  Court  of  Appeal,  who 
reversed  it,  and  gave  judgment  in  his  favour. 

Against  that  decision  the  present  appeal  was 
brought. 

Forbe$,  Q.G.  and  O.  Bankg,  appeared  for  the 
appellant. 

Cohen,  Q.G.  and  Scott  Fox  for  the  respondent. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Dee.  16. — ^Their  Lordships  gave  judgment  as 
follows  :— 

The  ijoBD  Chancellor  (Halsbuiy).  —  My 
Lords :  In  this  case  an  effort  has  been  made  to 
try  in  the  form  of  a  special  case  a  pure  question 
of  fact  and  to  make  it  subject  to  the  ordinary 
consequences  of  being  subject  to  appeal  first  to 
the  Court  of  Appeal  and  then  to  your  Lordships' 
House.  Speaking  for  myself,  I  will  not  be  a 
par<7  to  such  a  course  of  procedure.  It  is 
objectionable  in  two  ways.  It  is  objectionable 
to  ask  vour  Lordships  to  try  a  question  of 
fact  without  the  facts  thems^ves  oeing  put 
before  you.  It  is  objectionable  as  a  matter  of 
procedure  because  the  Legislature  have  provided 
a  mode  of  deciding  questions  of  law  when  the 
parties  are  practically  agreed  upon  the  facts. 
But  this  is  an  effort  to  use  that  convenient  method 
of  trying  a  question  of  law  and  agreeing  to  what 
is  called  a  special  case,  when  it  by  agreement 
between  the  parties  does  not  state  either  the  infer- 


ences of  fact,  or  even  all  the  facts  from  which  the 
inferences  of  fact  are  to  be  drawn.  It  has  been 
candidly  admitted  by  counsel  at  the  bar  how  this 
occurred.  The  parties  could  not  agi-ee  upon  the 
facts — in  particular  as  to  what  had  passed  at  a 
conversation  between  the  parties,  wluch  conver- 
sation terminating  in  an  agreement  would  have 
been  decisive  one  way  or  another  upon  the  ques- 
tion which  your  Lordships  are  asked  to  determine 
now.  Because  the  parties  could  not  agree  how 
the  fact  was,  they  agreed  upon  a  special  case  from 
which  this  matter  is  left  out  altogether,  this  inten- 
tional omission  including  the  disputed  parts  of 
the  conversation  as  to  an  agreement,  and  they  ask 
first  the  court  below  and  now  your  Lordships  to 
grope  in  the  dark  as  best  you  can  to  find  out  what 
was  the  i-eal  effect  of  the  agreement  between  the 

farties  which  the  parties  themselves  have  deli- 
erately  withheld  because  they  could  not  agree 
upon  what  passed  between  them.  I  think  that 
this  is  a  complete  perversion  of  the  procedure 
provided  by  the  statute.  When  the  case  came 
before  the  Divisional  Court  it  was  immediately 
observed  by  the  learned  judges  that  this  was  not 
properly  a  special  case,  and  both  by  the  counsel 
and  the  learned  judges  it  was  treated  as  being 
left  to  the  judges  not  as  a  special  case  raising  a 
question  of  law,  but  upon  the  invitation  of  couiuel 
the  judges  agreed  to  near  it  and  to  decide  it  as  a 
question  of  fact.  After  the  judgment  was  given 
both  the  learned  judges,  upon  an  application  to 
stay,  interposed  with  the  observation  that  it  having 
been  left  to  them  to  decide  as  a  question  of  fact 
they  could  not  see  how  there  could  be  any  appeal. 
Both  judges  were  agreed  that  there  was  no  point 
of  law,  and,  indeed,  that  could  not  have  been  dis- 
puted before  your  Lordships.  I  am  therefore  of 
opinion  that  there  is  no  appeal.  The  judges  were 
invited  to  sit  practically  as  arbitrators,  and  their 
decision  upon  the  question  in  dispute,  which  is  one 
of  fact,  I  regard  as  final.  In  saying  that,  I  have 
not  omitted  to  observe  that  the  special  case  allowa 
the  right  to  draw  inferences  of  fact — which  is  a 
vetT  well-understood  provision.  Occasionally  it 
will  happen  that  upon  the  facte  as  agreed  upon 
some  point  is  left  uncovered,  and  in  order  to  pre- 
vent the  necessity  of  going  back  to  the  arbi- 
trators or  tribunal  of  fact  that  provision  is  inserted 
to  enable  the  coui-t  upon  the  question  of  law  raised 
to  draw  such  inferences  of  fact  as  may  not  be 
specifically  found.  But  the  objection  here  is  that 
no  question  of  law  is  raised  or  intended  to  be 
raised,  but  a  question  of  fact  only,  and  the  Divi- 
sional Court  only  heai'd  it  upon  the  understanding 
that  they  were  arbitrators  between  the  parties. 
It  has  been  held  in  this  House  that  where,  with 
the  acquiescence  of  both  parties,  the  judge  departs 
from  the  ordinary  course  of  procedure,  and,  as  in 
this  case,  decides  upon  the  question  of  fact,  it  is 
incompetent  for  the  parties  afterwards  to  assume 
that  they  have  then  an  alternative  mode  of  pro- 
cedure, and  to  treat  the  matter  as  if  they  had  been 
heard  in  due  course.  I  am  satisfied  that,  if  the 
parties  had  not  agreed  to  take  the  decision  of  the 
Divisional  Court  as  being  one  on  a  question  of 
fact,  that  court  would  have  i-efused  to  hear  the 
case.  The  parties  having  done  so,  I  think  that 
they  are  precluded  now  from  treating  the  matter 
as  subject  to  appeal,  and  I  think,  therefore,  that 
this  appeal  must  succeed  upon  the  ground  that 
the  Court  of  Appeal  had  no  jurisdiction  to  enter- 
tain the  question.    For  these  reasons  it  becomes 


Digitized  by 


Google 


Feb.  22,  1896.] 


THE  LAW  TIMES. 


[Vol.  Lxxm.— 715 


H.  OP  L.] 


BusGEss  V.  Morton. 


[H.  OF  L. 


tiniiecessaiy  to  consider  what  would  have  been 
the  proper  decision,  and  I  accordingly  move  your 
Lordships  that  the  judgment  of  the  Court  of 
Appeal  be  reversed,  and  that  the  original  judg- 
ment of  the  Divisional  Court  be  restored,  the 
respondents  to  pay  the  appellant  the  costs  here 
ajtd  below. 

Lord  Watson. — ^My  Lords:  Before  dealing 
with  the  points  which  require  to  be  considered  in 
iMe  appeal,  it  is  necessaiT'  to  notice  the  circum- 
stances giving  rise  to  the  action,  and  also  the 
peculiar  com-se  of  procedure  which  has  been 
taken.  [His  Lordship  went  through  the  facts  of 
the  case,  as  set  out  above,  and  continued  :J  The 
opinions  delivered  by  the  learned  judges  of  the 
Court  of  Appeal  deal  exclusively  with  the  ques- 
tion of  fact  upon  which  alone  their  decision  was 
based.  But  the  present  appellant  objected  to 
their  competency  to  interfere  with  the  judgment 
of  the  Divisional  Court,  which  he  maintained  to 
be  conclusive.  The  objection  was,  however,  over- 
ruled. Lord  Esher,  M.R.,  after  adverting  to  the 
terms  of  the  special  case,  said  :  "  Whether  it  is 
necessary  in  these  circumstances  that  a  question 
of  law  should  be  raised,  is  a  matter  which  it 
seems  to  me  it  is  not  necessary  to  decide  in  this 
case,  because  I  cannot  have  a  doubt  but  that 
there  were  some  difficult  questions  of  law  i-aised 
in  this  case,  as  well  as  iiderences  of  fact  which 
were  to  be  drawn,  so  that  it  is  a  special  case 
tmder  the  ordinary  circumstances  of  a  special  case, 
with  power  for  the  court  to  draw  inferences  of 
fact.  I  am  unable  to  assent  to  the  view  thus 
stated  by  Lord  Esher.  It  does  not  appear  to  me 
to  admit  of  doubt  that  the  judgment  of  the 
Divisional  Court  was  substantially  a  consent 
order.  I  am  also  satisfied  that  the  whole  pro- 
ceedings in  the  cause,  from  and  'after  the  time 
when  the  parties  thought  fit  to  retire  from  the 
proper  tribunal  for  its  trial,  have  been  extra 
cursum  curve.  The  rules  which  govern  procedure 
on  the  common  law  side  of  the  High  Court  of 
Justice  do  not  contemplate  or  permit  the  use  of 
a  special  case,  except  for  the  purpose  of  obtaining 
the  decision  of  questions  of  law  arising  upon 
facts  which  are  admitted ;  and  the  consent  of  a 
judge  to  its  use  for  the  purpose  of  trying  a  ques- 
tion of  fact  cannot,  although  the  fact  when  found 
might  give  rise  to  legal  questions,  make  it  a 
T^ular  proceeding  in  the  ordinaiy  course  of  law. 
I  think  the  consent  of  the  judge  in  this  case  must 
be  pi-esumed  to  have  been  given  on  the  assump- 
tion that  the  parties  meant  to  raise  directly  some 
question  of  law,  although  it  now  appears  that 
they  had  no  such  intention.  Thei'e  are  several 
decisions  of  this  House  in  cases  coming  from 
Scotland  which  appear  to  me  to  affirm  that  the 
judgment  of  a  court  below,  pronounced  extra 
■eursum  curiae,  is  in  the  nature  of  an  arbiter's 
award,  and  that,  as  a  general  rule  at  least,  no 
appeal  from  it  will  lie.  An  appeal  was  held  on 
that  ground  to  be  incompetent  in  Craig  v.  Duffus 
(6  Bell's  App.  308),  Dudgeon  v.  Thomson  (1  Macq. 
714),  and  Magittrates  of  Renfrew  v.  ffoby  (2  Macq. 
■172),  All  these  cases  had  the  following  features 
in  common :  (1)  The  action  had  been  remitted 
to  the  jury  court  by  an  interlocutor  which  was  not 
subject  to  review;  (2)  the  parties  had  agreed, 
-either  before  the  trial  commenced,  or  before  the 
jnry  were  asked  to  consider  their  verdict,  to  with- 
draw the  action  from  trial  by  jury,  and  to  accept 
-the  decision  of  the  com't,  in  one  instance  upon 


a  proof  to  be  token  by  commission,  and  in  the 
others  upon  the  notes  of  the  presiding  judge  and 
the  productions  made  before  him;  and  (3)  the 
court  referred  to  was  a  division  of  the  Cowt  of 
Session,  so  that  the  appeal  was  against  the  first 
ajid  only  decision  which  had  been  given  upon 
the  evidence.  I  may  add  that  all  of  these  cases 
involved  questions  of  law  arising  upon  the  facts 
when  these  were  ascertained.  The  subsequent 
decision  of  the  House  in  Bickett  v.  Morris  (L.  Bep. 
1  H.  of  L.  Sc.  47)  does  not  trench  upon  the  autho- 
rity of  these  precedents,  although  it  establishes 
an  exception  in  cases  where  the  party  holding  the 
original  judgment  has  stated  no  objection  to  an 
appeal  from  it  to  an  intermediate  court.  In  that 
case  the  action  was^one  of  the  causes  specially 
appropriated  for  trial  by  jury  under  the  provisions 
of  the  Scotch  Judicature  Act  of  1825  (6  Geo.  4. 
c.  120).  While  it  depended  before  the  Lord 
Ordinary,  and  before  the  usual  order  was  made 
remitting  it  to  the  jury  court,  the  parties  agreed 
that  it  should  be  disposed  of  by  the  court  upon  a 
proof  by  commission.  The  proof  was  taken,  and 
was  reported  to  the  Lord  Ordinary,  who,  after 
hearing  parties,  assoilzied  the  defender.  The 
pursuers  then  presented  a  reclaiming  note,  to  the 
competency  of  which  no  objection  was  stated; 
and  the  Second  Division  recalled  the  interlocutor 
of  the  Lord  Ordinary,  and  gave  judgment  for  the 
pursuers.  The  defender  brought  an  app^  to 
this  House  against  the  decision  of  the  Second 
Division,  and  was  met  by  a  preliminary  plea  of 
incompetency.  After  hearing  a  full  argument 
upon  the  point  Lord  Chelmsford,  L.C.,  Lord  Cran- 
worth  and  Lord  Westbury  unanimously  repelled 
the  plea,  heard  the  appeal  upon  its  merits,  and 
affirmed  the  judgment  appealed  from.  The  Lord 
Chancellor  said  :  "  By  taking  the  step  of  appeal- 
ing to  the  Inner  House,  the  pursuers,  in  my 
opinion,  have  precluded  themselves  from  objecting 
that  the  interlocutor  pronounced  in  their  favour 
is  not  subject  to  all  the  consequences  of  other 
interlocutors,  and  thei-efore  is  appealable  to  this 
House."  Lord  Westbury  observed,  "  Upon  the 
question  of  competency  it  must  be  understood 
that  the  decision  of  your  Lordships  proceeds  upon 
its  being  personally  incompetent  to  the  respon- 
dents to  raise  that  objection."  In  mv  opinion  it 
necessarily  follows  from  the  rule  laid  down  by  the 
House  in  these  cases  that  the  Court  of  Appeal 
were  incompetent  to  entertain  the  respondent's 
appeal  to  them,  unless  the  appellant  unreservedly 
submitted  the  determination  of  the  special  case 
upon  its  merits  to  their  jurisdiction.  So  far  from 
acquiescing  in,  he  objected  to  the  jurisdiction  of 
the  Court  of  Appeal,  and  there  can,  thei-efore,  be 
no  reason  for  holding,  as  in  Bickett  v.  Morris,  that 
he  is  personally  baiTed  from  now  pleading  the 
absolute  finality  of  the  judgment  of  the  Divi- 
sional Court.  In  my  opinion  the  House  has,  in 
these  circumstances,  no  jurisdiction  except  to 
Inverse  as  incompetent  the  judgment  of  the 
Court  of  Appeal.  I  therefore  concur  in  the 
judgment  wluch  has  been  moyed  by  the  Lord 
Chancellor. 

Lord  Shand. — [After  going  through  the  facts  of 
the  case  and  the  proceedidgs  in  the  courts  below 
his  Lordship  continued :]  Where  a  question  of  law 
arises  on  facts  agreed  on,  or  on  alternative  views 
of  facts,  the  question  admits  of  being  distinctly 
stated,  and  it  is  usual  and  desirable  that  it  should 
be  so  stated  expressly.    In  the  present  case  not 
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only  does  the  special  caae  state  no  sucb  question, 
but  counsel  did  not  suggest  that  any  such  ques- 
tion admitted  of  being  formulated.  It  ia  true 
that  the  case  contains  the  clause  usually  inserted 
where  questions  of  law  are  presented  for  decision, 
viz.,  "The  court  is  to  be  at  liberty  to  draw 
inferences  of  fact."  But,  on  examination,  if  it 
txtms  out,  as  here,  that  the  only  duty  which  it  is 
sought  to  throw  on  the  court  is  to  draw  inferences 
from  which  certain  legal  consequences  admittedly 
follow,  this  only  shows  that  the  question  for 
deciraon  is  one  of  fact  only.  This  being  so,  I  am 
of  opinion  with  your  Lordships  that  the  case  was 
one  which  the  Divisional  Court  waa  not  bound  to 
entertain.  As  soon  as  it  became  apparent  to  the 
learned  judges  of  that  court — and  tnis  seems  to 
have  been  at  an  early  stage  of  the  argument — 
that  the  special  case  raised  only  a  question  of 
fact  for  their  determination,  they  would  have  been 
warranted  in  declining  to  give  judgment  on  it ; 
and  with  a  special  case  which  left  so  much  to  con- 
jecture, and  where  the  parol  evidence  of  the 
parties  would  have,  in  many  respects,  supplied 
satisfactory  grounds  for  decision  one  way  or  the 
other,  in  place  of  mere  grounds  for  speculation  as 
to  what  the  parties  meant,  and  said,  and  did,  it  is 
not  unlikely. that  the  ends  of  justice  would  have 
been  better  served  had  this  course  been  taken. 
It  is  apparent  that  the  learned  judges  yielded  to 
the  entreaties  of  both  parties  in  entertaining  and 
disposing  of  the  case,  and  I  agree  in  thinking  that 
the  proceeding  was  extra  eursum  curite,  and  that 
the  decision  of  the  dispute  between  the  parties 
was  of  the  nature  of  an  award  by  arbiters,  as 
indeed  the  learned  judges  of  the  Divisional  Court 
seem  themselves  to  have  thought.  It  follows,  on 
the  authority  of  the  series  of  cases  cited  by  Lord 
Watson,  tl^t,  as  the  plaintiff  maintained  the 
finality  of  the  decision  of  the  Divisional  Court  in 
the  Court  of  Appeal,  their  Lordships,  in  place  of 
dealing  with  the  merits  of  the  cause,  should  have 
sustained  that  contention  and  held  that  tlie  pro- 
ceedings and  decision  having  been  extra  eursum 
curiif,  they  could  not  entertain  the  appeal.  _  On 
these  grounds  I  agree  in  thinking  that  the  judg- 
ment of  the  Court  of  Appeal  should  be  reversed, 
and  that  of  the  Divisional  Court  restored. 

Judgment  of  the  Court  of  Appeal  reversed,  and 
judgment  of  the  Divisional  Court  restored  ; 
respondent  to  pay  to  the  appella7it  the  costs 
in  this  House  and  in  the  court  below. 

Solicitors  for  the  appellant,    Steavenson   and 
Cowldwell,  for  T.  Pie;'ci/,  Leeds. 

Solicitors    for   the    respondent,    Vincent    and 
Vincent,  for  Pechover  and  Scriven,  Leeds. 


5tt|reine  Cainrt  of  Ittbicatrare* 


COURT    OF   APPEAL. 

Wednesday,  Jan.  22. 

(Before  Lindlet,  Ka.t,  and  Smith,  L.JJ.) 

Finch  v.  OA.KE.(a) 

APPEAL  FROM  THE  CHANCEET  DIVISION. 
Trade  protection  society — Voluntary  association — 
Member — Resignation — Withdrawal  of  resigna- 
tion— Acceptance. 
Under  the  ruhs  of  a  voluntary  trade  protection  so- 
ciety members,  on  election,  were  required  to  pay 
an  annual  subscription,  in  return  for  which  they 
were  entitled  to  certain  benefits,  but  they  incurred 
no  further  obligatiotis   beyond    such    payment. 
The  rules  contained  no  provision  as  to  the  retire- 
ment or  expulsion  of  members. 
A   member  wrote   to  the  comnMtee  resigning   his 
membership,  but  before  receiving  any  reply  to  his 
letter  he  wrote  again  withdrawing  his  previous 
resignation.      The  committee,  however,  insisted 
that  he  had  ceased  to  be  a  member. 
Held,  that  the  plaintiff,  not  being  subject  to  any 
obligation  to  the  society,  was  at  liberty  to  resign 
his  membership  at  any  time,  and  that  no  accept- 
ance of  hie  resignation  by  the  committee  was 
necessary ;  but  that  he  ceased  to  be  a  member 
from  tlie  date  when  his  letter  of  resignation  was 
received  by    the  secretary ;  and  that  he  could 
not  become  a  membei'  again  without  re-election. 
Decision  of  Kekewich,  J.  reversed. 
A  MOTION  was  made   by  the  plaintiff,  Henry 
Hobson   Finch,  -  a    licensed    victualler,    alle^onK 
himself  to  be  a  member  of  the  Bermondsey  and. 
Botherhithe  Licensed  Victuallers  and  Beersellers' 
Local  Protection  Society,  for  an  injunction,  until 
the  trial  of  the  action  or  further  order,  restraining 
the    defendants,  J.   W.  Oake    and    others,   the 
chairman  and  committee  of  the  8001617,  from 
excluding  the  plaintiff  from  Ms  membership  of 
the  societ  V,  and  from  interfering  with  the  exercise 
of  his  rights  and  privileges  as  a  member  of  such 
society. 

The  society  was  a  voluntary  association,  of 
which  any  licensed  victualler,  or  pei-son  holding 
a  licence  to  sell  beer  to  be  consumed  on  or  off  the 
premises,  was  eligible  to  become  a  member.  The 
society  was  regulated  by  certain  printed  rules, 
having  no  office,  but  holding  its  meetings  at  a 
public-house. 

The  society  had  no  property  beyond  the  sub- 
scriptions received  from  itis  members,  and  some 
delations  from  brewero  and  others,  and  there  waa- 
no  trast  deed. 

The  objects  of  the  society  were  stated  to  be  aa- 
follows : 

1.  The  protection  of  its  members  ag«inst  frivolons  and- 
vexatious  informations. 

2.  The  ofEerintr  of  rewards  for  the  detection  of  persons, 
robbingr  its  members. 

8.  The  offering  of  rewards  to  persons  coming  to  the- 
aid  and  assistance  of  its  members  in  cases  of  aasanlt  or- 
outrage. 

4.  The  watching  over  the  interests  of  the  trade  in  the- 
Le^latnre,  and  generally  for  the  furtherance  and  pro- 
motion of  its  interests. 

(a)  Beportvl  by  E.  A.  Scbatchlit,  Eaq.,  BsTriater-at-I<air. 
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S.  The  offering  of  rewards  for  information  leading  to 
the  oonTiction  of  persona  illegally  Belling  azciseable 
liqnors. 

The  subscription,  payable  in  advance,  was 
lOs.  6d.  per  ajinum.  There  was  no  entrance  fee. 
Brewers,  dietlllers,  wine  and  spirit  merchants, 
hop  merchants,  maltsters,  mineral-water  manu- 
facturers, and  other  wholesale  dealers,  directly  or 
indirectly  connected  with  the  trade,  were  eligible 
to  become  honorary  members  of  the  society  on  the 
payment  of  an  annual  subscription  of  not  less 
than  half -a-guinea. 

On  the  30th  Oct  1895  the  plaintiff,  who  was 
then  a  member  of  the  society,  and  had  paid  his 
annual  subscription,  being  dissatisfied  with  part 
of  its  policy,  and  in  consequence  of  a  resolution 
passed  by  the  executive  of  which  he  did  not 
approve,  wrote  to  the  committee  resigning  his 
membership,  but  no  reply  was  received  to  his 
letter. 

On  the  29fch  Nov.  1895,  before  the  next  com- 
mittee meeting,  which  took  place  on  the  9th  Dec. 
1895,  he  wi-ote  to  the  chairman  withdrawing  his 
previous  resignation. 

On  the  9th  Dec.  1895  the  secretary  wi-ote  in- 
forming  the  plaintiff  that  the  committee  had 
resolved  to  accept  his  resignation. 

The  plaintiff,  nowever,  claimed  that  he  was  still 
a  meniber,  and  issued  the  writ  in  this  action, 
having  first  tendered  his  annual  subscription  in 
advance,  which  was,  however,  refused. 

On  the  17th  Jan.  1896  the  motion  came  on  to 
be  heard  before  Kekewich,  J.,  who  decided  that 
the  plaintiff  was  entitled  to  withdraw  his  resigna- 
tion before  it  had  been  accepted  by  the  committee ; 
and  that,  having  done  so,  he  still  remained  a 
member  of  the  society.  The  learned  judge 
accordingly  granted  an  injunction  until  the  trial 
of  the  action  or  further  order,  being  of  opinion 
that,  although,  as  a  general  rule,  the  court  had  no 
jurisdiction  to  inteifere  by  injunction  with  a 
voluntary  society  at  the  instance  of  a  member 
unless  the  society  had  property  of  its  own  which 
could  be  seized  by  the  court,  in  this  case  the  con- 
tributions of  the  members  constituted  sufficient 
property  to  give  the  court  jurisdiction. 

From  that  decision  the  defendants  now  ap- 
pealed. 

jff.  Terrell  for  the  appellants. — Kekewich,  J. 
granted  an  injunction  to  restrain  the  defendants 
from  improperly  excluding  the  plaintiff  from  the 
society,  being  of  opinion  that  he  had  jurisdiction 
to  do  so.  Two  questions  are  therefore  raised  by 
this  appeal :  First,  whether  the  court  has  juris- 
diction to  interfere  in  the  case,  and  to  grant  such 
an  injunction  as  has  been  granted  by  Kekewich,  J. 
Secondly,  whether  on  the  facts  the  plaintiff  did 
not  voluntarily  resign  his  membership  prior  to 
his  being  excluded  by  the  defendants,  and  thus  at 
the  date  of  that  exclusion  was  not  a  member  of 
the  society.  First,  I  submit  that  the  gi-anting  of 
an  injunction  was  not  within  the  jurisdiction  of 
the  court,  there  being  no  propertv  belonging  to  the 
society.  It  is  necessary  ttiat  the  society  should 
hold  property  in  order  to  give  to  the  court  juris- 
diction. Moreover  there  is  no  reason  why  the 
coiu^  should  interfere  by  injunction  unless  the 
society  are  doing  something  in  the  nature  of  a 
breach  of  trust.  The  authorities  show  that  there 
must  be  property  of  the  society  held  in  trust  for 
the  memoers,  or  that  the  act  of  the  society  is 


contrary  to  natural  justice.  The  eeneral  piinciple 
was  laid  down  by  Lord  Cranwortn  in 

Forbes  v.  Eden,  L.  Bep.  1  Sco.  App.  Cag.  568,  at 
p.  581. 

The  principle  was  also  dealt  with  and  acted  on 
in 

Baird  v.  Welle,  63  L.  T.  Rep.  312 ;    44  Ch.  Div. 

661; 
Rigby  V.  Connol,  42  L.  T.  Bep.  139 ;  14  Ch.  Div. 
482. 

The  members'  rights  specified  in  the  rules  are  not 
"  property  "  in  the  sense  ref  eiTed  to  in  the  autho- 
rities. It  is  not  even  clear  that  the  members  have 
any  personal  rights,  and  the  plaintiff  does  not  allege 
that  there  is  any  property  vested  in  the  society 
at  all.  It  is  true  that  the  rules  provide  that  the 
committee  shall  have  power  to  form  a  benevolent 
fund.  But  the  formation  of  such  a  fund  is  not 
impeiutive,  nor  is  it  in  evidence  whether  the  com- 
mittee have  formed  one  or  not.  The  onus  is  on 
the  plaintiff  to  show  that  the  society  has  some 
property.  Here  there  is  no  such  evidence.  All 
that  appears  is  that  ihe  members  are  possibly 
entitled  to  some  benefits  under  the  society  s  rules. 
As  regards  the  second  point,  a  member  of  a  society 
of  this  kind,  like  a  member  of  an  ordinary  club 
or  other  voluntary  association,  can  at  any  moment 
resign  ex  niero  motu,  and  no  acceptance  of  his 
resignation  is  necessai-y : 

Re  The  Glmtcester,  Aberyitwith,  and  Central  Wales 

Railway  Comjiany  ;  Ex  parte  Maitlatid,  23  L.  J. 

140,  Ch. ;  4  De  G.  M.  &.  G.  769. 

[Smith,  L.J.  refen-ed  to  Beg.  v.  The  Mayor,  &e., 
of  Wigan  (52  L.  T.  Rep.  435  ;  14  Q.  B.  Div.  908).] 
There  is  nothing  about  expulsion  or  retirement  in 
the  rules  of  the  society.  The  society  being  a 
purely  voluntaiT  one,  the  mere  fact  of  the  plain- 
tiff sending  a  letter  announcing  his  withdrawal 
from  the  society  made  him  no  longer  a  member. 
If  he  desii-es  to  join  the  society  again  he  must  be 
re-elected. 

WarringUm,  Q.C.  and  Church  for  the  respon- 
dent.— We  submit  that  this  is  a  case  in  which  the 
court  has  jurisdiction  to  interfere.  The  rules  of 
the  society  show  that  thei-e  is  property  belonging 
to  the  society  in  which  the  plaintiff  as  a  member 
has  a  right  to  participate,  and  to  a  shai-e  of  which 
he  would  be  entiUed  in  the  event  of  a  winding-up. 
Putting  aside  his  intended  resignation  he  is  still 
a  member  of  the  society,  and  the  committee  are 
endeavouring  to  exclude  him  from  membership. 
They  are  seeking,  without  any  justification  under 
the  rules,  to  deprive  the  plaintiff  of  the  rights 
which  he  is  entitled  to  6njoT.  They  are  breaking 
the  contract  into  which  they  and  the  plaintiff 
have  entered.  The  rules  provide  for  certam  bene- 
fits to  be  acquired  by  a  member  of  the  society  on 
payment  of  his  subscription.  Part  of  the  contract 
into  which  the  plaintiff  entered  was,  that  if  dui-ing 
the  year  of  membership  the  officers  incurred  any 
liability  over  and  above  the  amount  which  the 
funds  would  enable  them  to  discharge,  he  is  one 
of  the  persons  to  whom  they  could  look  for  con- 
tribution. [Sm;th,  L.J. — Tnera  is  nothing  in  the 
rules  about  that.]  That  is  true ;  but  it  is  quite 
conceivable  that  the  legal  expenses,  for  example, 
of  the  society  might  exceed  the  amount  of  the 
funds  during  the  year,  and  in  case  of  there  being 
such  a  deficiency  in  the  funds  the  members  would 
have  to  make  it  up.  A  member  could  not  there- 
fore withdraw  wituin  the  year  for  which  he  had 
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joined  tlie  society  without  the  conBent  of  his  fellow- 
members,  because,  if  there  was  any  liability  beyond 
what  the  funds  would  enable  the  committee  to 
defray,  he  would  by  his  withdrawal  be  relieved 
from  sharing  in  it.  As  regards  the  letters  written 
by  the  plaintiff,  the  resignation  contained  in  the 
letter  ot  the  30th  Oct.  was  inoperative  until  it 
was  communicated  to  the  committee  who  manage 
the  affairs  of  the  society.  It  was  not,  however, 
communicated  to  them  until  at  the  same  time  the 
withdrawal  of  his  resignation  contained  in  the 
letter  of  the  29th  Nov.  was  also  communicated. 
Beg.  V.  The  Mayor,  Ac,  of  Wigan  {ubi  sup.)  is  a 
case  which  does  not  affect  the  present.  It  de- 
pended on  the  construction  of  a  particular  statute. 
[LiNDLEY,  L.J. — The  importance  of  that  case  is, 
that  the  court  there  decided  that  no  acceptance  of 
a  resignation  should  be  necessary.]  But  the 
statute  provided  that  no  acceptance  should  be 
necessary.  Here  the  plaintiff  s  resignation  had 
no  operation  in  law,  because  it  was  not  accepted 
before  it  was  withdrawn  by  him. 

No  roply  was  called  for. 

LiNDLEY,  L.J. — It  appears  to  me  that  this 
case  turns  on  a  very  small  point,  though  I  do  not 
mean  to  say  that  it  is  entirely  free  from  dif&culty. 
It  is  this:  What  is  the  effect  of  the  plaintiff's 
letter  of  the  30th  Oct.  1895  ?  In  order  to  deter- 
mine that  we  must  consider  the  rules  of  the 
society.  The  rules  are  not  very  full ;  they  express 
only  certain  points.  The  rights  of  the  meml>er8 
and  their  obligations  to  the  society  are  to  some 
extent  expressed.  The  rules  of  importance  are 
these : — No.  1  deals  with  membership.  It  provides 
as  follows  :  "  That  any  licensed  victualler  or  person 
holding  a  licence  to  sell  beer  to  be  consumed  on 
or  oft'  the  pi-emises,  be  eligible  to  become  a  member 
of  this  society  at  any  regular  meeting  when  pro- 
posed and  seconded  by  members,  and  duly  elected 
by  a  majority  thereof,  and  shall  pay  a  subscrip- 
tion of  10s.  6(2.  per  annum ;  all  subscriptions  to 
be  paid  in  advance  in  January  of  each  year.  Any 
licensed  victualler  or  beer  retailer  joining  this 
society  on  or  after  the  ordinary  meeting  in  June, 
shaU  be  admitted  a  member  on  payment  of  one- 
half  the  annual  subscription  for  that  year.  Any 
member  being  three  months  in  arrears  with  his 
subscription  shall  forfeit  all  claims  to  the  society." 
It  appears,  therefoi'e,  that  a  member  must  be 
elected  in  the  first  instance,  and  has  to  pay  an 
ftTiTina.1  subscription.  If  he  goes  on  from'  year  to 
year  paying  his  subscription  he  remains  a 
member;  he  need  not  be  re-elected.  He  is  not 
bound  to  go  on  paying  his  subscription ;  but  if  he 
does  he  continues  to  be  a  member.  The  society 
is  managed  by  certain  offioera,  respecting  whom 
rule  3  provides  as  follows :  "  The  officers  of  the 
society  shall  consist  of  chairman,  vice-chairman, 
treasurer,  three  auditors,  and  a  committee  of 
twenty-five  financial  members  (all  to  be  elected 
at  the  annual  general  meeting  in  January).  Five 
to  form  a  quorum,  all  subscribing  past  chairmen 
to  be  ex  o^cio.members  of  the  committee."  As  to 
the  officers,  the  secretary  is  really  the  society  for 
the  purpose  of  carrying  on  its  business,  but  he  is 
subject,  I  suppose,  to  the  directions  of  the  com- 
mittee. He  is  the  most  important  officer,  and  his 
duties  are  as  follows  (rule  4) :  "  The  secretary 
nhall  keep  all  accounts,  conduct  all  correspondence, 
and  do  aU  things  appertaining  to  the  office ;  he 
shall  also  collect  all  moneys  due  to  the  society. 


and  pay  same  into  London  and  Midland  Bank 
every  day,  submitting  the  pass-book  and  counter- 
foils to  the  treasurer  every  Monday.  At  the  end 
of  the  financial  year  he  snail  prepare  a  balance- 
sheet  which  shall  be  printed  and  distributed 
among  the  members  at  their  annual  meeting." 
I  do  attach  importance  to  that  rule  because  Mr. 
Warrington  contends  that  the  plaintiffs  letter  of 
the  30th  Oct.  1895  ought  to  have  been  submitted 
to  the  committee,  and  that  it  caimot  be  taken  to 
have  reached  the  society  until  it  had  been  sub- 
mitted to  the  committee ;  and  that,  therefore,  the 
letter  was  not  communicated  to  the  committee  till 
after  the  plaintiff  had  withdrawn  his  resignation. 
But  I  would  point  out  that,  according  to  the  rules 
of  the  society,  so  soon  as  the  letter  was  addressed 
to  and  received  by  the  secretary,  it  was  communi- 
cated to  the  committee.  The  rules  contain  further 
provisions,  and  then  rule  13  empowers  the  com- 
mittee to  form  a  benevolent  fund  in  these  words : 
"  The  committee  shall  have  power  to  set  aside 
from  time  to  time,  towards  the  formation  of  a 
benevolent  fund,  such  donations  as  may  be  re- 
ceived for  that  purpose,  and  such  contributions 
from  the  funds  of  the  society  as  may  be  agreed 
upon  by  a  general  meeting  of  the  society,  such 
funds  to  be  devoted  to  the  relief  of  the  necessities 
of  aged  and  decayed  members  of  the  society,  their 
widows  and  children,  under  such  regulations  as 
may  from  time  to  time  be  agreed  upon."  That 
is  substantially  all  that  I  need  read.  The  rules 
contain  nothing  about  the  expulsion  of  members ; 
nor  is  there  anything  about  the  right  of  members 
to  retire.  All  those  matters  are  left  to  be  dealt 
with  according  to  the  ordinary  principles  of  law. 
Now,  what  is  the  position  of  a  member  who  has 
paid  his  subscription  of  lOt.  6d.  to  this  society 
for  the  current  year  ?  Can  he  withdraw  from  the 
society  at  any  moment  at  his  own  pleasure,  or 
can  he  withdi-aw  only  with  the  consent  of  his 
fellow-members  ?  In  other  words,  can  he  with- 
draw until  his  notice  of  resignation  is  accepted  P 
It  appears  to  me  that,  so  far  as  he  and  his  fellow- 
members  are  concerned,  when  he  has  paid  his 
subscriptions  for  the  year,  he  is  under  no  obliga- 
tion whatever  to  his  fellow-members,  and  that  he 
need  not  wait  until  his  resignation  is  accepted. 
Having  paid  his  subscription,  ne  no  doubt  acquires 
certain  rights  and  benefits.  But  what  is  there  to 
prevent  a  member  who  has  paid  his  subscription 
from  retiring  from  the  society  at  any  moment 
that  he  wishes  to  do  so  ?  Absolutely  nothing.  In 
my  opinion  no  acceptance  of  his  resignation  is 
required,  though  of  course  he  cannot  get  back  the 
subscription  which  he  has  paid.  He  may  say  that 
he  wants  to  retire.  If  he  does  say  so,  the  other 
members  have  no  power  to  object  that  he  shall 
not  retire.  There  is  no  law  which  lays  down  that 
a  resignation  which  cannot  be  declined  must  be 
accepted  before  it  can  take  effect.  If,  therefore, 
a  member  of  this  society  chooses,  even  fiY>m  mere 
caprice,  to  i-etire  from  it  he  can  do  so  at  any  time. 
All  that  he  has  to  do  is  to  say,  with  or  withoat 
giving  reasons,  *'  I  retire."  His  position  then  is 
that  he  ceases  to  be  a  member,  and  if  he  desires 
to  become  a  member  again  he  must  be  re-elected. 
I  am  not  aware  that  there  is  any  principle  of  law 
which  entities  him  to  recall  his  notice  to  withdraw. 
On  the  contrary,  the  decisions  in  Re  The  Glou- 
cestej;  Aberystwith,  and  Central  Walee  Sailway 
Company ;  Ex  parte  Maitland  (23  L.  J.  140,  Ch. ; 
4  De  G.  M.  &  G.  769)  and  Beg.  v.  The  Mayor,  £e.. 
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of  Wigan  (52  L.  T.  Rep.  435;  14  Q.  B.  Div.  908) 
are  agamst  the  ar^ment  that  he  coald  take  such 
a  course.  Now,  what  did  the  plaintiff  do  ?  He 
sent  to  the  committee  a  letter  as  follows  :  "  30th 
Oct.  1895.  Grentlemen, — In  consequence  of  the 
ezeoatire  of  your  society  having  passed  a  resolu- 
tion severing  their  connection  with  the  central 
board,  I  desire  you  to  withdraw  my  name  as  a 
member  of  your  society."  Of  course,  if  that 
letter  had  not  reached  the  secretary  it  would 
have  been  a  different  matter.  It  might  have 
been  treated  as  non-existent.  It  did,  however 
reach  the  secretary,  but  the  plaintiff  allowed  the 
letter  to  remain  for  one  month  without  any 
retractation.  What  then  was  bia  position?  It 
is  perfectly  clear  to  me  that  during  that 
month  he  had  ceased  to  be  a  member  of  the 
society,  and  he  could  not  become  a  member  again 
without  being  re-elected.  Afterwards  he  writes 
this  letter  to  the  chairman :  "  29th  Nov.  1895. 
Dear  Sir, — Not  having  received  an  acknowledg- 
ment of  my  letter  to  you  of  the  30th  Oct.  I  shul 
feel  obligEd  if  you  will  withdraw  the  same,  as  I 
intend  to  continue  a  member  of  the  society^'  The 
plaintiff  had  no  right  whatever  to  do  that.  Whether 
the  other  members  could  perhaps  have  waived  the 
requirements  of  the  rules  I  do  not  know.  Reg.  t. 
The  Mayor,  Ac,  of  Wigan  {ttbi  tup.)  seems  to 
decide  that  they  could  not.  But  I  think  that  the 
position  taken  up  by  the  committee  was  perfectly 
right  in  point  ot  law.  That  they  exceeded  their 
powers  I  cannot  hold.  In  my  opinion  the  plaintiff 
had  ceased  to  be  a  member,  and  in  order  to  become 
a  member  again  he  must  be  re-elected.  There- 
fore the  appeal  mast  be  allowed  with  costs,  and 
the  injunction  must  be  dissolved. 

Kay,  L.J. — This  is  a  voluntary  association  of 
persons  who  deal  in  beer,  and  it  appears  that 
according  to  the  rules  of  the  society  any 
licensed  victualler  or  beer  retailer  may  join  the 
society  if  elected  by  a  majority  present  at  any 
regular  meeting.  Thereupon  he  has  to  pav 
a  subscription  of  lOg.  6<2.  I  have  been  through 
the  rules  more  than  once  with  care,  but  I 
cannot  find  that  there  is  anything  whatever 
in  them  which  imposes  any  obligation  on  the 
members  who  have  joined  the  society  except 
that  of  paying  the  subscription  of  10«.  6i.  They 
hare  no  duties  to  perform ;  they  are  merely 
allowed,  on  being  elected  and  on  paying  their 
subscriptions  in  advance,  to  share  in  the  benefits 
mentioned  in  the  rules.  The  principal  benefit  is 
that  relating  to  the  protection  of  members.  They 
may  havu  the  advantage  of  being  defended  at  the 
expense  of  the  society  in  legal  proceedings  asrainst 
them,  under  clause  8  of  the  nues.  It  provides  as 
follows :  "  In  cases  of  assault,  robbery,  or  riotous 
conduct  on  the  premises  of  a  subscribing  member, 
he  shall,  without  loss  of  time,  if  he  wishes  to 
avail  himself  of  the  assistance  of  the  society,  com- 
municate particulars  to  the  secretary  or  chair- 
man, who  will  refer  such  member  to  the  solicitor 
for  his  professional  assistance,  to  defend  the  same 
at  the  expense  of  the  society,  and  the  solicitor 
shall  write  the  result  to  the  secretary,  to  be  by 
him  laid  before  the  next  meeting  oi  the  com- 
mittee; and  that,  to  carry  this  rule  into  effect, 
the  committee  shall  arrange  with  some  one  or 
more  professional  gentlemen ;  but  should  it  be  a 
case  involving  a  question  of  general  importance 
to  the  trade,  and  requiring  to  be  defended  by 
counsel,  it  shall  be  referred  to  the  committee,  who 


shall  be  called  together  specially  for  that  purpose. 
"When  a  person  is  given  into  custody  over  mght, 
and  is  to  come  before  the  magistrate  next 
morning,  as^ere  may  not  be  time  to  procure 
a  letter  from  the  secretary  or  chairman  to  the 
solicitor  authorising  him  to  act,  the  member  may 
apply  to  the  solicitor,  who  has  power  to  deal  with 
the  case  at  his  discretion,  without  the  letter  from 
the  secretary  or  chairman,  which  in  all  other 
cases  must  be  first  procured."  Then  by  rule  13 
the  committee  have  power  to  set  aside  towards 
the  formation  of  a  benevolent  fund  such  dona- 
tions as  may  be  received  for  the  purpose,  and 
such  contributions  from  the  funds  of  the  society 
as  may  be  agreed  upon  by  a  general  meeting,  for 
the  relief  of  aged  and  decayed  members,  their 
widows  and  children.  Those  are  the  principal 
advantages  which  the  members  derive  trom  the 
society.  What  happened  in  the  present  case  was 
this  :  The  plaintiff  having  joined  the  society,  and 
having  paid  his  subscription  for  the  current  year, 
before  the  end  of  the  year  sent  a  letter  to  the 
committee  in  which  he  intimated  in  the  plainest 
possible  terms  his  intention  to  withdraw  from  the 
society  then  and  there.  It  is  said  that  before  his 
resignation  was  accepted  by  the  society  he  with- 
drew it.  But  why  was  any  consent  to  his  with- 
drawal from  the  society  required  ?  The  plaintiff) 
as  a  voluntary  member  of  a  voluntary  association, 
gave  notice  of  his  intention  to  resign,  saying  that 
he  did  not  wish  to  continue  a  member  any  longer. 
It  is  suggested  that  his  resignation  was  not 
effective  until  accepted  by  the  society,  because  the 
committee  might  have  incurred  obligations  beyond 
the  amount  of  the  society's  funds,  and  that  the 
plaintiff  might  be  bound  to  contribute  to  the 
funds  in  future  years  in  respect  of  those  obliga- 
tions. I  deny  that  proposition  entirely.  The 
society  would  not  be  bound  to  defend  the  members 
beyond  the  amount  of  the  funds  in  the  hands  of 
the  committee.  If  the  society  began  liti)ntion  it 
might  stop  if  there  were  no  more  funds.  1  fail  to 
see  the  sUghtest  indication  in  these  rules  that 
members  can  be  made  liable  beyond  the  amount 
of  their  annual  subscriptions.  If  it  were  otiier- 
wise,  the  result  might  be  that  any  member  might 
be  made  liable  to  any  extent  for  the  costs  of  any 
amount  of  litigation  which  the  committee  might 
think  fit  to  enter  upon.  That  is  an  utterly  ex- 
travagant notion.  But  if,  as  I  hold,  there  is  no 
f  urth^  liability  beyond  the  payment  of  his  annual 
subscription,  how  can  it  be  said  that  anything 
more  is  required  of  a  member  wishing  to  resign 
than  his  sending  a  notice  of  withdrawal  ?  How 
can  he  be  entitled  to  say  afterwards  to  the  com- 
mittee, "  As  you  have  not  answered  my  letter,  I 
choose  to  be  a  member  of  the  society  again  with- 
out any  re-election  ?  "  In  tiie  present  case  the 
plaintiff  wrote,  saying  that,  as  the  committee  had 
not  acknowledged  his  letter,  he  chose  to  continue 
a  member  of  the  society.  In  my  opinion,  after  his 
letter  of  resignation,  the  plaintiff  cannot  become 
a  member  of  the  society  again  without  being  re- 
elected. I  doubt  the  right  of  the  oommitt^  to 
dispense  with  the  re-election,  even  if  they  thought 
proper  to  do  so. 

Smith,  L.J.— [His  Lordship  stated  the  facts 
of  the  case  and  continued :]  What  was|the  position 
of  the  plaintiff  the  day  after  he  had  sent  his 
letter  of  resignation  ?  He  was  no  longer  a  member 
of  the  society.  He  had  nothing  to  do  with  it. 
They  had  no  power  to  refuse  his  resignation.    He 
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'  had  a  perfect  riglit  to  withdraw  from  the  society. 
Then,  during  a  whole  month  he  was  not  a  member. 
How  could  ne  become  a  member  again  ?  In  xaj 
judgment,  only  by  re-election.  Assuming  there- 
fore that  the  court  has  juriBdiction  to  intei-fere, 
it  certainly  ought  not  to  interfere  in  such  a  case 
as  this.  I  agree  that  the  appeal  should  be 
allowed. 

By  consent  of  the  parties  the  hearing  of  the 
.  appeal  was  treated  as  the  trial  of  the  action,  and 
the  action  was  dismissed  with  costs,  including  the 


costs  of  the  appeal. 


Appetd.  allowed. 


Solicitor    for    the    appellants,    Charles   Oliver 
.  Pooh. 

Solicitors  for  the  respondent,  Maitlandt,  Peek- 
ham,  and  Co. 


Wednesday,  Jan.  22. 

(Before  Lindlet,  Kat,  and  Smith,  L.JJ.) 

liOOK  V.  The  Qubbnbi^nd  Inybstment  and 

Land  Mobtgaoe  Compant  Limited,  (a) 

APPEAL  FBOM  THE  CHANCEBT    DIVISION. 

°  Company — Payments  on  shares  in  advance  of  calls 
— Interest  on — Payment  of,  out  of  capital — 
Validity— Companies  Act  1862  (25  &  26  Vict, 
c.  89),  ss.  14,  38,  sub-sect.  7;  s.  101;  Table  A., 
clause  7. 
Payment  out  of  the  capital  of  a  limited  company 
of  interest  on  stuns  paid  up  on  shares  in  advance 
of  calls  is  not  equivalent  to  a  return  of  capital  to 
the  shareholders;  and  therefore  a  provision  in 
the  articles  of  association  of  the  company  autho- 
rising such  a  payment  is  not  ultra  vires,  but  the 
payment  can  be  legaMy  made. 
Dale  V.  Martin  (9  L.  Bep.  Ir.  Ch.  498 ;  on  appeal, 

11  lb.  371)  approved  and  followed. 
Trevor  v.  Whitworth  (57  L.  T.  Bep.  457 ,;  12  App. 
Cos.  409)  and  The  Ooregum  Gold  Mining  Com- 
pany Limited  v.  Roper  (66  L.  T.  Bep.  427; 
(1892)  A.  C.  125)  distinguished. 
Decision  of  Stirling,  J.  (ante,  p.  708)  affirmed. 
The  capital  of  a  company  formed  in  1878  now 
iionsisted  of  164,992  preferred  shares  of  12.  10s. 
each  and  the  same  number  of  ordina^  shares  of 
72.  each.    The  full  sum  had  been  called  up  on  the 
preference  shares,  but  only  12.  on  the  ordinary 
.  shares. 

The  directors  had  received  from  the  holders  of 
20,000  of  such  ordinary  shares  the  remaining  62. 
per  share  uncalled  thereon  as  a  payment  in 
advance  of  calls. 

In  1895  the  company  had  earned  no  profit 
but,  on  the  contrary,  had  suffered  a  loss.  The 
directors  nevertheless  paid  interest  at  6  per  cent, 
to  the  holders  of  the  20,000  ordinary  shares  upon 
the  amounts  paid  by  them  in  advance  of  calls, 
aud  the  object  of  the  present  action  was  to  restrain 
the  further  payment  of  such  interest  except  out 
of  net  profits. 

The  plaintiffs'  contention  was,  that  the'payment 
of  interest  was,  in  effect,  a  i-etum  of  capital  to 
the  shareholders,  which,  ux>on  the  principle  of 
:  Trevor  v.  Whitworth  (57  L.  T.  Rep.  457 ;  12  App. 
Cas.  409),  The  Ooregum  Gold  Mining  Company  v. 
Boper  (66  L.  T.  Rep.  427 ;  (1892)  A.  C.  125),  and 
cases  of  that  class,  was  beyond  the  powers  of  the 
company,  and  illegal. 

(a)  iOepcrted  b;  E.  A.  ScBxTCBLEY,  Esq.,  BuTl*ter-at-Law. 


The  memorandum  of  association  contained  no 
provisions  bearing  upon  the  question  of  payments 
in  advance  of  caUs,  but  art.  40  of  the  articles  of 
association  gave  power  to  the  dii-ectors,  as  they 
should  thii^  fit,  to  receive  payment  from  any 
shai-eholder  of  the  whole  or  any  part  of  the  amount 
remaining  unpaid  on  any  shares  held  by  him  upon 
such  terms  in  all  respects  as  the  board  might 
determine. 

The  following  articles  were  also  material : 

150.  AU  dividends  on  shares  shall  be  declared  by 
general  meetings.  No  dividend  shall  be  made  except 
oat  of  the  net  profits  of  the  company,  either  for  the  year 
or  remaming  over  from  previons  years  in  some  reserve 
fond  or  othermse  ;  bnt  the  diieotors  may,  if  they  see  fit 
to  do  BO,  pay  out  of  the  capital  of  the  company  interest 
on  enma  paid  up  on  shares  in  advance  of  calls. 

154.  If  a  larger  amount  be  paid  up  on  some  shares 
than  on  others  of  the  same  class,  the  dividend  on  the 
shares  of  that  class  shall  be  paid  in  proportion  to  the 
amount  paid  up  on  each  share,  except  in  so  far  as  all  or 
some  part  of  the  excess  shall  have  been  received  by  the 
board  on  the  terms  of  paying  interest  thereon,  in  which 
case  the  part  bearing  interest  shall  not  be  reckoned  for 
the  purposes  of  dividend. 

156.  The  directors  shall  deduct  from  the  dividends 
payable  to  any  member  all  such  sums  of  money  as  may 
be  due  from  him  to  the  company  on  account  of  calls  or 
otherwise. 

158.  Unpaid  dividends  and  interest  on  shares  shall 
never  bear  interest  as  against  the  company. 

A  motion  was  made  before  Stirling,  J.  in  the 
terms  of  the  writ. 

It  was  decided  by  Stirling,  J.  (an2«,  p.  708),  on 
the  authority  of  Dale  v.  Martin  (9  L.  Rep.  Ir.  Ch. 
498 ;  on  appeal,  11  lb.  371),  that  the  stipulated 
interest  could  be  paid  oat  of  capital ;  and  that, 
therefore,  the  motion  moat  be  refused. 

From  that  decision  the  plaintiffs  now  appealed. 

Brodie  Cooper  {Millar,  _Q.C.  with  him)  for  the 
appellants. — The  question  is,  whether  the  company 
can  pay  interest  out  of  its  capital  to  shai-eholders 
who  have  paid  sums  in  advance  of  their  calls. 
Stirling,  J.  decided  this  question  in  the  affirmative 
on  the  authority  of  the  decision  of  the  Irish  Court 
of  Appeal  in 

Dale  V.  Jfarttn,  9  L.  Bep.  Ir.  Cas.  498  ;  on  appeal, 
11  lb.  371. 
Arte.  40  and  150  of  the  articles  of  association 
expressly  authorise  such  a  payment.  Therefore, 
uiuess  it  is  illegal,  the  directors  have  power  to 
make  the  payment  under  those  articles.  [Kat, 
L.J. — The  point  is,  is  the  payment  interest  or 
dividend  P  If  it  is  interest  it  may  be  considered 
interest  on  a  loan.]  That  was  the  point  discussed 
in  the  case  of 

Dale  V.  Jfariin  {ubi  tup.). 

But  I  submit  that  it  is  not  Interest  on  a  loan,  for 
payment  in  advance  of  calls  is  not  a  loan.  Inte- 
i-est  paid  out  of  capital  on  such  payments  in 
advance  is  equivalent  to  a  return  of  capital  to 
the  shareholders.  A  company  can  pay  interest  on 
its  debts  out  of  capital,  but  not  to  shareholders 
in  the  company.  [Lindlet,  L.J. — ^I  can  under- 
stand that  that  might  be  so  in  the  event  of  a 
winding-up.  I  can  see  that  there  would  be  diffi- 
culty then.]  The  directors  must  contemplate  the 
possibility  that  a  winding-up  may  supervene 
at  any  time,  and  they  cannot  disregai'd  the  pos- 
sible rights  of  outside  creditors.  [Lindlet,  Ii.J. 
— Clause  7  of  Table  A.  in  the  schedule  to  the 
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Companies  Act  1862  empowers  the  directors  to 
pay  interest  in  respect  of  prepaid  calls;  and  it 
would  be  a  strong  thing  to  say  that  articles 
annexed  to  the  Act  of  Parliament  by  the  Legis- 
lature were  uUra  vtres.]  That  clause  must  be 
read  as  authorising  payment  of  interest  out  of 
profits  only ;  and  I  suomit  that  the  Irish  Cnurt  of 
Appeal  construed  it  wrongly.  The  question  of 
payment  of  interest  on  dividends  out  of  capital 
was  considered  by  the  Court  of  Appeal  in 

B»  Sharpe  i  Be  Bennett ;  The  Masonic  and  0«n»ral 
Life  Atmranee  Company  t.  Sharpe,  65  L.  T,  Bep. 
76,806;  (1892)  1  Ch.  154. 
The  cases  most  in  point  since  the  Irish  case  are 
Trevor  t.  Whitworth,  57  L.  T.  Bep.  457  ;  12  App. 

Ca8.409; 
The  Ooregvm  Oold  Mining  Company  Limited  T 
Roper,  6  L.  T.  Bep.  427 ;  (1892)  A.  C.  125. 

[Kay,  L.J. — The  company  may  always  spend  its 
capital.  In  the  present  instance  it  is  merely 
spending  its  capital  in  the  ordinary  way,  as  was 
said  by  FitzGibbon,  L.J.  in  the  Irish  case.]  Any 
payment  out  of  capital  to  shareholders  is  a  return 
of  capital.  There  is  no  other  fund  out  of  which 
the  interest  on  prepaid  calls  can  be  paid  if  there 
are  no  pi-ofits.  This  transaction  is  therefore 
ultra  vires  notwithstanding  the  articles  of  associa- 
tion of  the  company. 

Graham  Hastings,  Q.C.  and  C.  E.  E.  Jenkins, 
for  the  respondents,  were  not  called  upon  to 
argne. 

LiNDLET,  liJ. — I  do  not  feel,  I  confess,  any 
difficulty  about  this  matter.  I  think  that  the 
answer  to  Mr.  Brodie  Cooper's  argument,  in 
which  he  has  done  full  justice  to  his  case,  is  this : 
It  goes  a  great  deal  too  far.  If  he  is  right,  it 
would  follow  that  no  part  of  the  capital  of  a 
limited  company  could  be  applied  in  paying  a 
debt  to  a  shareholder  of  any  sort  or  kind.  Now,  it 
is  impossible  to  read  Trevor  v.  Whiiworlh  (57  L.  T. 
Bep.  457 ;  12  App.  Gas.  409)  and  The  Ooregum 
Oold  Mining  Company  Limited  v.  Roper  (66  L  T. 
Bep.  427  ;  (1892)  A.  C  .  125),  and  suppose  for  a 
moment  that  the  learned  Lords  who  decided  those 
cases  intended  to  lay  down  any  such  proposition 
as  that.  It  would  be  entirely  contrary  to  the  pro- 
visions of  the  Companies  Act  1862.  If  you  look 
at  sect.  38,  sub-sect.  7,  and  sect.  101  of  the  Com- 
panies Act  1862,  you  will  find  that  shareholders 
can  be  creditors  of  their  own  companies,  and  that 
they  can  come  in  and  prove  in  competition  with 
creditors  of  their  own  companies,  provided  only 
that  their  claims  are  not  in  respect  of  either 
shares  or  dividends  or  profits.  In  other  words,  if 
I  am  a  shareholder  in  a  limited  company,  and  I 
lend  that  company  20,000{.  on  the  terms  of  being 
repaid  the  same  with  interest,  I  am  entitled  to  be 
repaid  that  20,(K)0{.  and  interest  out  of  the  capital 
of  the  company  in  competition  with  the  other 
creditors  of  the  company,  even  in  the  event  of  a 
winding-up  of  the  company.  I  am  not  entitled 
to  stand  as  a  creditor  of  the  company  in  competi- 
tion with  other  creditors,  or  with  any  creditors,  in 
respect  of  my  capital,  whether  prepaid  or  not 
prepaid,  or  in  respect  of  dividends  or  profits  or 
anything  of  that  sort.  But,  in  respect  of  debts 
contracted  with  me  as  on  outsider,  to  use  a 
common  expression.  I  am  entitled.  Therefoi-e, 
Mr.  Brodie  Cooper's  argument,  I  repeat,  ^oesa 
gp«at  deal  too  far.  We  have  to  look  to  this  simple 
qoeastion,  whether  there  is  anything  idtra  vires  1 
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of  this  company  in  the  stipulation  that  it  shall  be 
lawful  for  the  directors  to  pay  to  a  shareholder, 
whilst  the  company  is  a  going  concern,  so  much 
money— 6  per  cent. — upon  capital  advanced  before 
it  has  become  due  in  respect  of  calls.  I  have 
already  pointed  out  in  the  course  of  the  argument 
how  extremely  disastrous  it  would  be  to  companies 
to  deprive  them  of  that  power.  It  is  a  benefit  to 
the  company  to  be  able  to  raise  money  m>on  terms 
so  much  more  advantageous  to  itself,  than  by 
contracting  an  ordinary  debt,  which  would  compel 
the  companjr  to  repay  the  principal  as  well  as  the 
interest  on  it.  By  this  machinery  the  company 
can  raise  money  by  obtaining  advances  from  the 
shareholders  in  respect  of  their  calls  not  yet  due, 
upon  the  terms  of  paying,  what  I  may  call  for 
convenience,  interest  upon  capital  so  prepaid, 
which  interest  will  cease  when  that  capital  is 
really  called  np.  Nobody  supposes  that  the  inte- 
rest will  go  on  after  aU  the  capital  is  called  up. 
It  is  interest  on  prepaid  capital,  and  when  the 
prepayment  ceases  to  be  a  prepayment  there  is  no 
interest  payable.  Now,  if  you  look  at  the  material 
clauses  in  the  articles  of  association,  vou  will  find 
that  they  are  expressly  framed  with  a  view  to 
carry  out  that  kind  of  business  arrangement. 
Art.  154 — which  Mr.  Brodie  Cooper  did  not  read, 
but  which  I  have  looked  at  because  it  was  referred 
to  by  Stirling,  J.— does  throw  light  on  the  true 
construction  of  arts.  40  and  150,  and  it  shows  that, 
when  the  capital  is  called  up,  this  arrangement 
about  interest  wiU  cease  and  the  shareholders 
wiU  be  on  a  par.  They  will  have  to  take  divi- 
dends instead  of  interest.  Now,  it  is  said  that 
clause  7,  in  Table  A,  in  the  first  schedule  to  the 
Companies  Act  1862,  which  authorises  the  directors 
to  pay  interest  in  respect  of  prepaid  calls,  does 
not  authorise  the  directors  to  pay  that  interest 
out  of  capital,  and  Mr.  Brodie  Cooper's  contention 
is,  that  we  must  read  it  as  authorising  only  the 
payment  of  interest  out  of  profits.  Well,  I  admit 
that  the  language  is  not  so  explicit  as  perhaps 
might  be  desired.  But  a  construction  has  been 
put  upon  that  clause  in  Ireland  in  1883,  in  the 
case  of  Dale  v.  Martin,  originally  by  the  court  of 
first  instance  (9  L.  Bep.  Ir.  Ch.  498),  and  subse- 
quently by  the  Court  of  Appeal  (11  L.  Bep.  Ir. 
Ch.  371),  in  which  that  court  held  that  interest 
could  be  paid,  in  respect  of  prepaid  calls,  even  out 
of  capital.  We  are  asked  to  say  that  that  is 
wrong,  although  it  has  stood  from  1883  down- 
wards and  has  been  acted  on,  I  believe,  ever 
since  throughout  the  whole  of  England.  I  cannot 
help  thinking  that  the  judgment  of  the  Irish 
court  was  right,  and  right  on  principle ;  and  that 
the  principle  upon  which  they  have  decided  the 
case  does  not  infringe  at  all  the  principles  laid 
down  and  acted  on  by  the  House  of  Lords  in 
Trevor  v.  Whitworth  (tt6i  swp.)  and  The  Ooregum 
Chili  Mining  Company  Limited  v.  Boper  (u&t 
sup.).  The  purohaisuig  of  shares  is  a  totally 
different  transaction,  and  so  is  the  issuing  of 
tl^ares  at  a  discount.  The  Act  of  Parliament 
says  that  the  shares  are  to  be  paid  for ;  that  202. 
a  share  means  20i.  a  share ;  and  that  the  201.  is 
to  be  paid.  And  The  Ooregum  case  (ubi  sup.) 
means  this,  that  you  cannot  avoid  the  liability  by 
the  company  buying  back  the  shares.  That  is  all, 
but  that  has  nothing  to  do  with  the  payment  of 
debts.  You  must  look  for  the  obligation  to  pay 
debts,  at  sect.  38  and  sect.  101 ;  and,  having  regard 
to  those  sections,  it  seems  to  me  that  the  decision 
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of  the  Iriah  court  ie  quite  right ;  that  the  decision 
of  Stirling,  J.  is  quite  right;  and  that  this  appeal 
must  be  dismissed. 

Kay,  L.J. — In  this  case  the  articles  of  asso- 
ciation of  the  company  distinctly  authorise  what 
has  been  done.  Art.  40  empowers  the  board 
from  time  to  time,  as  they  think  fit,  to  receive 
payment  from  any  shareholder  of  the  whole  or 
any  part  of  the  amount  remaining  unpaid  on  any 
shares  held  by  him,  upon  such  terms  in  all  respects 
as  the  board  may  determine.  Art.  150  provides 
that  all  dividends  on  shares  ^haJl  be  declared  by 
general  meetings ;  and  that  no  dividend  shall  1>e 
made  except  out  of  the  net  profits  of  the  com- 
pany, either  for  the  year,  or  remaining  over  from 
previous  years  in  some  reserve  fund  or  otherwise ; 
but  that  the  directors  mar,  if  they  see  fit  to  do 
BO,  pay  out  of  the  capital  of  the  company  interest 
on  sums  paid  up  on  shares  in  advance  of  calls. 
Then  art.  154  snows  that  that  interest  is  only 
payable  while  the  sum  is  in  advance  of  calls.  First 
of  all,  is  that  legal  or  illegal  ?  If  these  articles 
are  vMra  mres,  then  of  course  the  argument 
succeeds.  Are  they  ultra  vires  ?  How  can  they 
be  vltra  vires  when  we  find  in  sect.  14  of  the 
Gompanies  Act  1862,  that  any  company  "  may 
adopt  all  or  any  of  the  provisions  contained  in 
the  table  marked  A."  in  the  first  schedule  to  the 
Act.  Clause  7  of  Table  A.  is  this :  "  The  direc- 
tors may,  if  they  think  fit,  receive  from  any 
member  willing  to  advance  the  same,  all  or  any 
part  of  the  moneys  due  upon  the  shares  held  by 
him  beyond  the  sums  actually  called  for ;  and 
upon  the  moneys  so  paid  in  advance,  or  so  much 
thereof  as  from  time  to  time  exceeds  the  amount 
of  the  calls  then  made  upon  the  shares  in  respect 
of  which  such  advance  has  been  made,  the  com- 
pany may  pay  interest  at  such  rate  as  the  member^ 
paying  such  sum  in  advance  and  the  directors' 
agree  upon."  That  is  the  law.  The  provision  of 
Table  A.  is  made  legal  by  the  Act  of  Parliament 
itself.  I  have  referred  already  to  sect.  14  of  the 
Act.  Now  the  provisions  in  the  articles  of  this 
coDcipany  in  effect  are  the  same  as  that  provision 
in  Table  A.  Therefore  it  is  impossible  to  say 
that  the  articles,  so  far  as  they  authorise  the 
directors  to  agree  to  pay  interest  upon  the  capital 
paid  by  the  shareholders  on  their  shares  in  ad- 
vance, are  ultra  vires,  or  beyond  the  povrers  of  the 
company  whose  articles  contain  that  provision. 
Then  the  next  thing  is,  what  is  the  meaning  of 
the  provision  that  the  company  may  take  from  its 
shareholders  in  advance — that  is,  before  calls  ai-e 
made — money  remaining  unpaid  on  their  shares, 
and  may  agree  to  pay  interest  on  such  money  at 
such  rate  as  the  directors  think  fit  F  That  agree- 
ment to  pay  interest  is  a  valid  agreement,  and 
the  fact  IB  this :  The  company  borrows  money 
from  its  shareholders  that  it  need  not  pay  back, 
which  is  a  great  advantage  to  the  company 
because,  if  it  borrowed  from  outsiders,  then  the 
money  might  be  recalled,  and  the  company  might 
have  to  pay  back  the  capital.  But,  borrowing 
the  money  from  shareholders,  the  company  has 
not  to  pay  back  the  capital.  Therefore,  when  the 
company  "borrows  it  in  that  way,  it  gets  a  great 
advanta^.  But  the  company  is  at  liberty  to 
contract  to  pay  interest,  and  what  is  that 
intei-est  when  it  is  contracted  to  be  paid  by 
the  company  ?  Is  it  anything  but  a  debt  P  ft 
ia  a  valid  contract.  It  is  not  dividend  on 
shares.    I  cannot  conceive  how  in  law  it  can  be 


considered  as  anything  but  a  debt.  A  contract 
to  pay  interest  upon  money  which  the  shareholder 
voluntarily  pays  in  advance  on  the  faith  of  that 
contract,  must  be  a  debt  created  by  contract, 
and  then,  if  it  is  a  debt  created  by  contract, 
and  if  that  contract  is  a  legal  and  valid  con- 
tract, why  should  not  the  interest  be  paid 
out  of  capital?  The  company  it  seems  had 
not,  and  I  assume  that  it  had  not,  profits 
out  of  which  to  make  these  payments,  and  the 
debenture-holders  are  now  objecting  to  these 
payments  of  interest  being  made  out  of  capital ; 
out,  as  I  have  already  said,  they  are  debts.  If 
they  are  debts,  how  can  the  debenture-holders 
object  P    It  seems  to  me  that  such  payment-s  are 

Elainly  debts  which  the  company  is  bound  to  pay 
y  contract  with  its  shareholders,  which  contract, 
as  I  have  before  remarked,  is  perfectiy  legal. 
Now  I  quite  agree,  if  I  may  respectfully  say  so. 
with  the  reasoning  of  Fitzgibbon,  L.J.  in  the  case 
of  Dale  V.  Martin  (ubi  sup.),  which  has  been 
referred  to.  It  is  cited  by  Stirling,  J.,  and  I  read 
from  his  judgment  this  part  of  the  citation  : 
"  But  then  it  is  said  the  payment  of  the  interest 
out  of  capital  reduces  the  capital  below  the 
nominal  amount  fixed  by  the  memorandum.  This 
it  must  be  conceded  the  board  could  not  do ;  but 
the  answer  to  the  objection  is,  that  this  is  not  a, 
reduction  of  capital  in  any  sense  except  that  of  a 
spending  of  the  capital  in  payment  of  a  lawful 
debt,  wfich  occurs  in  every  case  in  which  money 
has  to  be  paid  out  of  capital  in  discharge  of  the 
liabilities  oi  a  company.  That  is  a  complete 
answer  to  that  part  of  the  argument.  The  com- 
pany cannot  reduce  its  capital.  It  cannot  do  so 
either  by  issuing  shares  at  a  discount,  or  by  re- 
purchasing its  own  shares.  That,  the  House  of 
Lords  has  decided  in  the  two  cases  which  have 
been  cited  to  us  of  The  Ooregum  Oold  Mining 
Comaany  Limited  v.  Boper  {ubi  sup.),  and  Trevor 
V.  Whiiworth  (ubi  sup.).  But  the  payment  of 
interest  on  calls  paid  m  advance  is  not  a  diminu- 
tion of  the  nominal  capital.  It  is  not  a  return  of 
capital  to  the  shareholders.  As  Fitzgibbon,  L.J. 
says,  it  is  a  proper  spending  by  the  company  of 
its  capital  in  payment  of  that  which  was  a  bona 
fide  debt  of  the  company.  I  think  that  the  de- 
cision, if  I  may  respectfully  say  so,  of  the  court 
in  Ireland,  was  quite  right,  and  that  the  decision 
of  Stirling,  J.  following  that  was  also  quite  right. 
I  observe  that,  in  the  cose  in  the  House  of  Lords, 
which  has  been  referred  to.  of  Trevor  v.  Whitioorth 
{ubi  sup.).  Lord  Herschell,  in  his  speech,  says  this 
(at  p.  415  of  12  App.  Cos.) :  "  What  is  the  meaning 
of  the  distinction  thus  drawn  between  a  company 
without  limit  on  the  liability  of  its  members  and 
a  company  where  the  liability  is  limited,  but,  in 
the  latter  case,  to  EisBure  to  those  dealing  with  the 
company  that  the  whole  of  the  subscribed  capital, 
unless  diminished  by  expenditure  upon  the  objects 
defined  by  the  memorandum,  shall  remain  avail- 
able for  the  discharge  of  its  liabilities  P  The 
capital  may,  no  doubt,  be  diminished  by  expendi- 
ture upon  and  reasonably  incidental  to  all  the 
objects  specified.  A  part  of  it  may  be  lost  in 
carrying  on  the  business  operations  authorised. 
Of  this  all  persons  trusting  the  company  are 
aware  and  take  the  risk.  But  I  think  they  have  a 
right  to  rely,  and  were  intended  by  the  Legislature 
to  have  a  right  to  rely,  on  the  capital  remaining 
nndiminished  by  any  expenditure  outside  these 
limits,  or  by  the  retnm  of  any  port  of  it  to  the 
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shareholders."  This  being  expenditure  witMn 
what  seems  to  me  to  be  the  proper  and  lawful  limits 
of  the  expenditure  of  a  company,  it  comes 
exactly  within  those  words  of  Lord  Herschell,  in 
the  case  of  Trevor  v.  Whitworth  {ubi  sup.). 

Smith,  L.J. — I  entirely  agree. 

By  consent  of  the  parties  the  hearing  of  the 
appeal  was  treated  as  the  trial  of  the  action,  and 
was  dismissed,  but  without  costs. 

Appeal  divmiesed. 

Solicitors  for  the  appellants,  Aehuxst,  Morris, 
Crisp,  and  Co. 

Solicitors  for  the  respondents,  Trinder  and 
Capron. 

Mtmday,  Feh.  3. 

(Before  Lindlet,  Eat,  and  Suith,  L.JJ.) 

Be  Bat  (a  Person  of  unsound  mind). 

OEIGIKAL  application  TO  THE  L0ED8  JUSTICES 
SITTING  IN  LUNACT. 

Lwaacy — Settled  land — Lwnatie  tenant  for  life — 
Sale  of  lunatic's  estaie — Conveyance  "  as  bene- 
ficial owner" — CoverMnts  on  behalf  of  lunatic — 
Power  of  committee — Conveyancing  Act  1881 
(44  &  45  Viet.  c.  41),  s.  7  (A) ;  Settled  Land  Act 
1882  (46  <fc  46  Vict.  c.  38)  m.  3,  4,  20,  66,  62  ,• 
Lunacy  Act  1890  (63  Vict.  c.  5),  ««.  120,  122, 
124. 
Under  sect.  124  of  the  Lwnacy  Act  1890  the  judge 
in  lunacy  has  jurisdiction  to  authorise  the  com,- 
mittee  of  a  lunatic,  who  is  selling  the  IwruUie's 
estate  under  an  order  of  the  judge,  not  only  to 
erecute  a  conveyance  of  the  estate  on  behalf  of 
the  lunatic,  but  also  to  bind  the  lunatic  by 
entering  into  ali  such  covenants  on  his  behalf 
CM  are  tisuaZ  and  proper  in  such  a  conveyance, 
including  the  ordinary  covenants  for  title. 
Be  Fox  (65  L.  T.  Bep.  39 ;  33  Cfc.  Div.  37)  explained 

and  distinguished. 
Captain  H.  B.  Bat  was  entitled,  as  tenant  for 
life  in  possession,  to  one  undivided  moiety  of 
certain  estates  under  the  will  of  a  testator  (who 
acquired  the<  property  by  purchase),  the  Hon. 
E.  A.  Pitzroy  being  tenant  for  life  in  possession 
of  the  other  moiety  of  the  property. 

Captain  Bay  became  a  lunatic,  and  was  so 
found  by  inquisition,  ajid  A.  L.  Wheeler  was 
appointed  the  committee  of  his  estate. 

By  an  agreement,  dated  the  30th  Oct.  1895, 
made  between  Captain  Bay,  acting  by  A. .  L. 
Wheeler,  and  the  Hon.  E.  A.  Pitzroy  of  the  one 
part,  and  the  purchaser  of  the  other  part,  the 
parties  of  the  nrst  part  agreed  to  sell  and  the 
purchaser  agreed  to  pui-chase  the  inheritance  in 
fee  simple  in  possession  of  the  property. 

By  clause  7  of  the  agreement  it  was  provided 
that  the  vendors  would,  on  payment  of  the 
purchase  money,  execute  a  pi-oper  assurance  of 
the  premises  to  the  purchaser  or  his  nominee, 
the  engrossment  thereof  being  made  in  the  office 
of  the  Master  in  Lunacy  at  the  expense  of  the 
purchaser. 

Clause  8  of  the  agreement  stated  that  Captain 
Bay  sold  as  tenant  for  life  under  the  powers  of 
the  Settled  Land  Acts ;  and  it  was  stipulated  that 
he  should  not  be  required  to  enter  into  ajiy 
covenants  for  title  other  than  those  implied  by 

(a)  BeporMd  b;  E.  A.  SOBATOHUtT,  Esq.,  BarriBt«ivat-L>w. 


his  conveying  "  as  beneficial  owner,"  subject  to  a 
proviso  that,  so  for  as  regards  the  remainder 
expectant  on  his  life  estate,  and  the  title  to  and 
farther  assurance  of  the  property  after  his  death, 
his  implied  covenants  should  not  extend  to  the 
acts  or  defaults  of  any  person  other  than  himself 
and  his  own  heirs,  and  persons  claiming  or  to 
claim  under  or  in  trost  for  him  or  them. 

The  agreement  was  executed  by  Captain  Bay 
by  A.  L.  Wheeler,  his  committee,  and  it  was  stated 
therein  that  the  conveyance  of  the  property  would 
be  executed  in  the  same  manner. 

On  the  application  of  the  vendors  the  agree- 
ment was  confirmed  by  Kay,  L.J.  sitting  in 
lunacy,  but  the  case  of  Be  Fox  (65  L.  T.  Bep.  39 ; 
33  Ch.  Div.  37)  having  been  cited  to  his  Lordship, 
he  expressed  a  doubt  whether  the  lunatic  could  be 
bound  by  any  covenants. 

The  purchaser  having  refused  to  accept  any 
conveyance  not  containing  all  the  usual  and  proper 
covenants  for  titie,  the  application  was  renewed  in 
court. 

Crackanthorpe,  Q.C.  and  Borthunek  for  the 
applicants. — Tne  question  is  whether,  on  a  sale  of 
the  lunatic's  estate  under  the  SetUed  Land  Act 
1882,  the  committee  can  enter  into  the  usual  cove- 
nants for  title  on  behalf  of  the  lunatic,  the  lunatic 
being  expressed  to  convey  "  as  beneficial  owner  "  : 
(see  sect.  7  (A)  of  the  Conveyancing  Act  1881.) 
The  lunatic  having  derived  his  estate  through  a 
testator,  the  covenants  will  relate  to  the  acts  of 
his  testator  and  his  own  acts.  The  purchaser 
refuses  to  complete  without  the  usual  covenants 
for  title.  [SsHTH,  L.J. — It  is  evident  that,  if  the 
committee  could  not  enter  into  covenants,  the 
result  might  be  that  he  could  not  sell  the  estate 
at  all.]  The  statutory  provisions  relating  to  the 
matter  are  these  :  Settled  Land  Act  1882,  sects.  3, 
4,  20,  66  (2),  62 ;  Lunacy  Act  1890,  sects.  116, 117, 
120,  122  (1),  (2),  124 ;  Lands  Clauses  ConsoUda- 
tion  Act,  sect.  7.  What  the  practice  of  con- 
veyancers has  been  appears  from  Davidson's 
Precedents,  edit.  1864,  p.  364.  Whatever  difficulty 
there  is  arises  from  the  decision  of  the  Court  of 
Appeal  in 

Be  Fob,  55  L.  T.  Eep.  39  j  33  Ch.  Div.  37. 
That,  however,  was  a  veiy  special  case,  and  the 
point  was  not  argued  out.  The  present  is  an 
entirely  different  case.  Everjr  word  of  Be  Fox 
(ubi  sup.)  can  be  read  without  its  being  treated  as 
saying  that  the  committee  of  a  lunatic  cannot 
enter  into  covenants  for  titie  on  the  sale  of  a 
lunatic's  estate.  We  ask  the  court  to  take  a 
broad  view  of  the  Settied  Land  Act  1882,  the 
object  of  which  was  not  to  tie  up,  but  to  make  the 
transfer  of  land  simpler  than  before.  Wb  submit, 
therefore,  that  a  lunatic  tenant  for  life  by  his 
committee  can  enter  into  all  the  usual  and  proper 
covenants  on  a  sale  of  his  estate. 

LiNDiiET,  L.J. — I  do  not  think  that  there  is 
much  difficulty  in  this  case  apart  from  the  decision 
in  Be  Fox  (55  L.  T.  Bep.  39 ;  33  Ch.  Div.  37).  I 
was  a  party  to  the  decision  in  that  case,  and, 
although  one's  memory  may  be  rather  treacherous, 
I  cannot  believe  that  we  meant  to  go  so  far  as  tc 
say  that  under  no  circumstances,  having  regard  to 
sect.  116  at  the  then  Lunacy  Act,  was  uiere  juris- 
diction to  authorise  a  covenant  by  the  committee 
of  a  lunatic  to  repay  money.  Be  Fox  {ubi  stm.) 
was  a  peculiar  case.  We  were  asked  to  sanction 
a  covenant  by  the  committee  of  a  lunatic  to  pay 
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money  not  for  debts  of  his  own,  tut  other  people's 
debts,  and  we  doubted  whether  that  could  be  done, 
and  would  not  sanction  it.  Certainly  there  are 
passages  in  the  report  which  look  at  first  as  if 
Cotton,  L.J.  thought  that  there  waa  no  power  to 
do  it.  I  myself  doubt,  however,  whether  we 
intended  to  go  that  length,  and  if  we  did,  we 
put  an  uncommonly  narrow  construction  on 
sect.  116  of  the  Lunacy  Regulation  Act  1853,  and 
one  not  likely  to  be  abided  by.  Now,  having  made 
those  observations,  when  we  look  at  the  present 
case  we  find  that  it  is  a  different  one,  and  turns 
upon  a  difEei-ent  Act  of  Parliament.  I  think  that 
it  would  be  a  very  unfortunate  decision  if  we  con- 
strued the  Act  so  narrowly  as  to  say  there  was  no 
jurisdiction  on  the  part  of  the  judge  in  lunacy  to 
sanction  such  a  clause  as  is  proposed  in  a  convey- 
ance like  this  one.  The  lunatic  has  been  so  found 
by  inquisition,  and  he  is  entitled,  as  tenant  for  life, 
to  one  moiety  of  an  estat«.  There  is  an  advan- 
tageous proposition  to  sell  both  moieties  of  the 
esbbte,  and  the  owner  of  the  other  moiety  agrees. 
There  is  no  doubt  felt  by  the  judge  in  lunacy,  or 
anybody  else,  that  the  proposed  sale  of  the  whole 
estate  upon  the  terms  which  have  been  previously 
approved  would  be  extremely  beneficial  to  the 
lunatic.  Now,  how  is  the  lunatic  to  convey  the  half 
of  the  estate  in  which  he  is  interested  as  tenant  for 
life  P  Of  course,  apart  from  the  Settled  Land  Acts,  he 
could  only  convey  his  life  interest.  But  under  the 
Settled  Land  Act  of  1882,  especially  sect.  62,  the 
judge  in  lunacy  has  power  to  authorise  the  com- 
mittee of  the  lunatic  to  sell  the  whole  estate  as  if 
the  lunatic  were  mi  jvA~is.  If  one  looks  at 
sects.  3,  4,  20,  and  55  of  the  Settled  Land  Act  of 
1882  it  will  be  found  that  a  tenant  for  life,  who  is 
not  a  lunatic,  can  certainly  enter  into  an  arrange- 
ment of  this  kind.  And  I  do  not  think  that  there 
is  any  real  difficulty  about  an  ordinary  tenant  for 
life  selling  and  expressing  to  convey  as  beneficial 
owner.  What  that  means  is  that,  if  the  tenant  for 
life  purports  to  sell  under  the  powers  of  the 
Settled  Land  Act  of  1882,  and  is  expressed  to  con- 
vey as  beneficial  owner,  then  the  covenants  referred 
to  in  the  7th  section  of  the  Conveyancing  Act  of 
1881  will  be  implied  and  incorporated.  I  do  not 
see  any  difficulty  so  far.  When  you  turn  to 
sect.  62  of  the  Settled  Land  Act  of  1882  you  find 
that,  whera  a  tenant  for  life  or  a  person  having 
the  powers  of  a  tenant  for  life  under  that  Act  is 
a  lunatic  so  found  by  inquisition,  the  committee 
of  his  estate  may,  in  his  name  and  on  his  behalf, 
under  an  order  of  the  Lord  Chancellor,  or  other 
person  intrusted  with  the  care  of  lunatics, 
"exercise  the  powers  of  a  tenant  for  life  under 
this  Act,  and  the  order  may  be  made  on  the 
petition  of  any  person  interested  in  the  settled 
land  or  of  the  committee  of  the  estate."  What 
does  that  mean  P  That  means  that  the  committee 
may  sell  the  fee  simple  under  the  powers  conferred 
by  sects.  3  and  4  of  the  Settled  Land  Act  of  18^2, 
and  the  sale  must  be  for  the  best  price.  Then 
we  go  a  little  further,  and  we  come  to  the  Lunacy 
Act  1890.  We  find  that  there  is  a  power  to  sell, 
and  sect.  124  says  this :  "  The  committee  of  the 
estate,  or  such  person  as  the  judge  approves, 
shall  in  the  name  and  on  behalf  of  the  lunatic 
execute  and  do  all  such  assurances  and  things 
for  giving  effect  to  any  order  under  this  Act  as 
the  judge  directs,  and  every  such  assurance  and 
thing  shall  be  valid  and  enectual  and  shall  take 
effect   accordingly,  subject   only   to  any   prior 


charge  to  which  the  property  affected  thereby  at 
the  asitb  of  the  order  is  subject."  That  appears 
to  me  to  authorise  the  judge  in  a  proper  case  to 
sanction  an  assurance  by  the  committee  of  a 
limatic  in  the  way  in  which  assurances  are 
commonly  executed  according  to  the  practice  of 
conveyancers  in  dealing  with  real  property.  I 
do  not  see  how  it  is  possible  for  the  committee 
of  the  lunatic  in  the  present  case  to  exercise  bis 
powers  in  the  most  beneficial  way  unless  be 
enters  into  some  covenant  for  title  as  proposed. 
The  covenants  are  the  common  ones  and  are  not 
onerous  ones.  First  of  all,  there  will  be  imported 
the  covenants  which  by  the  Conveyancing  Act  of 
1881  ai-e  implied  when  a  person  conveys,  and  is 
expressed  to  convey,  as  beneficial  owner.  But 
those  covenants  are  followed  by  a  pi-oviso  that 
cuts  them  down  immensely,  and  the  whole  effect 
of  that  proviso  on  the  covenants  which  we  are 
asked  to  sanction  is  to  confine  the  covenants  to 
the  life  estate  of  the  lunatic.  If  we  did  not 
sanction  the  covenants  we  should  put  a  fetter  on 
the  committee's  power  which  would  be  most 
prejudicial  to  the  interests  of  the  person  whom 
we  are  bound  to  protect.  I  think,  however,  that 
the  language  of  tne  statutes  is  sufficient  for  the 
purpose,  and  that  we  ought  to  approve  of  this 

Kat,L.J.— Underthe  Settled  Land  Act  of  1882 
a  tenant  for  life  is  authorised  to  sell  and  convey 
the  fee  simple  of  the  land,  but  he  is  not  authorised 
to  enter  into  wa.j  covenants  at  all.  It  was  not 
the  purpose  of  the  Act  that  he  should  do  so,  and 
it  had  nothing  to  do  with  covenants.  The  Act 
gave  him  a  statutory  power  to  convey  the  fee 
simple,  and,  of  course,  prima  fade,  it  applied  to  a 
case  where  the  tenant  tor  life  was  sui  juris,  and 
could  enter  into  such  covenants  as  he  pleased. 
But  there  is  nothing  in  that  Act  referring  to  any 
covenants  to  be  entered  into  by  a  tenant  for  life 
when  he  is  selling  and  conveying  land.  Sect.  62 
provides  that:  "Where  a  tenant  for  life,  or  a 
person  having  the  powers  of  a  tenant  for  life, 
under  this  Act  is  a  lunatic,  so  found  by  inquisi- 
tion, the  committee  of  his  estate  may,  in  his 
name  and  on  his  behalf,  under  an  order  of  the  Lord 
Chancellor,  or  other  person  intrusted  by  virtue  of 
the  Queen's  Sign  Manual  with  the  care  and  com- 
mitment of  the  custody  of  the  persons  and  estates 
of  lunatics,  exercise  the  powers  of  a  tenant  for  life 
under  this  Act."  '  As  I  have  pointed  out,  it  is  no 
part  of  the  powers  of  a  tenant  for  life  under  the 
Settled  Land  Act  of  1882  to  enter  into  covenants. 
Any  covenant  which  he  has  to  enter  into  is  not  a 
statutory  covenant  under  the  Settled  Land  Act 
of  1882 ;  and  therefore  the  62nd  section  does  not 
by  itself  in  any  way  authorise  the  committee  .of  a 
lunatic  to  enter  into  any  covenant.  So  far  the 
matter  is  perfectly  clear.  Next  we  come  to  the 
Conveyancing  and  Law  of  Property  Act  of  1881, 
and  I  confess  that  thei-e  is  a  little  difficulty  upon 
that.  That  Act  provides,  by  sect.  7  (A),  that : 
"In  a  conveyance  for  valuable  consideration, 
other  than  a  mortgage,  the  following  covenants  by 
a  person  who  conveys,  and  is  expressed  to  convey, 
as  beneficial  owner,"  shall  be  implied :  Then 
follow  the  usual  covenants  for  title.  That 
statutory  provision,  however,  only  applies  to  a 
case  where  a  person  conveys,  and  is  expressed  to 
convey,  "  as  beneficial  owner."  It  is  rather  diffi- 
cult to  say  that  a  tenant  for  life  under  the  Settled 
Land  Act  of  1882  conveys  the  fee  simple    as 
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beneficial  owner.    That  he  may^  be  expressed  to 
convey  as    beneficial   owner  I  can  understand. 
But  perhaps  it  is  expedient  to  gire  to  this  clause 
of  the  Conveyancing  Act  of  1881  a  wide  meaning, 
its  main  object  being  to  prevent  the  necessity  of 
setting  out  all   the  usual  covenants  at   lei^^h. 
When  a  person  conveys  as  beneficial  owner,  and 
is  expressed  to  convey  as  beneficial  owner,  those 
covenants  are  to   be  implied,  and  it  is  a  com- 
pendious mode  of  having  those  covenants  in  a 
conveyance  when  they  are  not  set  out  at  length. 
Moreover  a  tenant  for  life  has  some  beneficial 
interest,  because  he  has  a  life  interest,  and  there- 
fore a  conveyance  which  passes  the  fee  simple 
includes  his  hfe  interest.     1  think  it  is  possible  to 
say,  without  straining  the  words,  that  a  tenant  for 
life  may  convey  under  the  Settled  Land  Act  of 
1882    expressing   himself   to   be   conveying    as 
beneficial  owner  for  the  purpose  of  introducing 
these  covenants,  and,  when  he  does  so,  tlie  cove- 
nants which  I  have  referred  to  in  the  Conveyanc- 
ing Act  of  1881  may  be  considered  as  contained 
in  the  conveyance.    So  far  the  ground  is  clear. 
Then  we  come  to  the  Lunacy  Act  of  1890.    So  f  ar 
I  have  found  nothing  whatever  to  authorise  the 
committee  of  a  lunatic  to  enter  into  covenants 
for  title  so  as  to  bind  the  lunatic.    The  Con- 
veyancing Act  of  1881  does  not  refer  to  a  com- 
imttee  at  all,  but  to  an  ordinary  person  who  is 
sui  juris,  and  is  conveying  as  beneficial  owner. 
By  the  Lunacy  Act  of  1890,  sect.  120,  it  is,  however, 
enacted  that:  "The  judge  may  by  order  autho- 
rise and  direct  the  committee  of  the  estate  of 
a  lunatic  to  do  all  or  anv  of  the  following  things," 
and  the  first  is  "  (a)  sell  any  property  belonging 
to  the  lunatic."    Then  the  section  contains  snb- 
'  sections  from  (a)  to  (I),  which  state  the  various 
things  that  the  judge  may  authorise  and  order 
the  committee  of  a  lunatic  to  do.    There  is  not 
in  any  one  of  those  sub-sections  any  power  to 
authorise  the  committee  to  bind  the  lunatic  by 
any  covenant.      But  in  sect.  122  we  find  this: 
"  (1)  The  power  to  authorise  leases  of  a  lunatic's 
property  under  this  Act  shall  extend  to  property 
of  which  the  lunatic  is  tenant  in  tail    .    .    ." 
And  sub-sect.  2  says :  "  Leases  authorised  to  be 
granted  and  accepted  by  or  on  behalf  of  a  lunatic 
under  this  Act  may  be  for  such  number  of  lives, 
or  such  term  of  years,  at  such  rents  and  royalties, 
and  subject  to  such  reservations,  covenants,  and 
conditions  as  the  judge  approves."     There  yon 
have  an  express  power  in  the  judge  to  approve  of 
reservations,   covenants,  and  conditions.      That 
provision  cannot  refer  to  the  lessee.    The  words 
"  covenants  and  conditions  "  are  coupled  with  the 
word  "  reservations,"  and  reservations  would  be 
favpurable  to  the  lessor.    Ko  doubt  the  section 
includes  covenants  by  the  lessor — that  is  to  say, 
the  committee  on  behalf  of  the  lunatic  in  such  a 
case  as  this.    Therefore  as  regards  a  lease  there 
is  an  express  power  for  the  judge  to  authorise  the 
oommittee  of  a  lunatic  to  enter  into  covenants. 
In  sect.  124  there  is  no  express  power  of  that 
kind,  nor  can  I  find  it  in  any  of  the  other  sections 
referred  to.    I  believe  there  is  no  such  express 
power   in   the    Act.     But   sect.   124   enacts  as 
lollows  :   "  The  committee  of  the  estate,  or  such 
person  as  the  judge  approves,  shall  in  the  name 
and  on  behalf  of  the  lunatic  execute  and  do  all 
such  assurances  and  things  for  giving  effect  to 
an;  order  under  this  Act  as  the  judge  directs," 
80  on.    Now,  a  ooveaumt  is  not  strictly  an 
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"assurance."     The  point  has  been  much  con- 
tested when  considering  the   meaning  of    that 
word  in  the  Bills  of  Sale  Acts.    An  "  assurance ' 
is  really  something  which  operates  as  a  ti-ansfer 
of  property;  and  an  assurance  can  hardly  be  a 
covenant.     But  the  section  says,   "  AU  such  in- 
surances and  things,"  and  the  latter  word  is  put  in 
no  doubt  so  as  to  enlarge  the  power.    1  should 
say  that  in  furtherance  of  the  general  intention 
this  section  is  wide  enough  to  enable  the  court  to 
authorise  the  committee  of  a  lunatic  to  execute  a 
conveyanceon  behalf  of  a  lunatic  with  all  such  cove- 
nants as  are  usual  in  such  a  conveyance  including 
the  ordinary  covenants  for  titie.  But  when  this  case 
came  before  me  in  my  private  room  my  attention 
was  called  to  the  case  of  Re  Fox  (ubi  sup.).    Re 
Fox  [ubi  sup.)  was  not  a  case  under  the  present 
Act  of  Paniament — the  Lunacy  Act  of  1890 — 
but  under  an  Act  worded  differentiy,  although 
very  nearly  in  the  same  terms.    In  the  Lunacy 
Regulation  Act  of  1853,  by  sect.  116,  it  was  pro- 
vided that  the  Lord  Chancellor  and  other  pei-sons 
intrusted  "  may  order  that  any  estate  or  mterest 
of  the  lunatic  in  land  or  stock,    and  so  on,  should 
be  sold  or  mortgaged,  and  so  on.    "  And  the  com- 
mittee of  the  estate  may  and  shall,  in  the  name 
and  on  behalf  of  the  lunatic,  execute,  make,  and 
do  all  such   conveyances,   deeds,  transfers,   and 
thmgs  relative  to  any  such  sale,  mortgage,  charge, 
or  other  disposition  as  aforesaid,  and  for  effectuat- 
ing this  present  provision,  as  the  Lord  Chancellor 
intrusted  as  aforesaid  shall  order."    Those  words, 
to  my  mind,  are  quite  as  wide  as  the  words  in 
sect.  124  of  the  Lunacy  Act  of  1890,  and  indeed 
that  section  contains  certain  words  which  sect.  124 
does  not.    Sect.  124  authorises  the  committee  to 
execute  and  do  all  such  assurances  and  things  as 
the  judge  directs;  and  sect.  116  of  the  former 
Act  authorised  the  committee  to  execute,  make, 
and  do  all  such  conveyances,  deeds,  transfers,  and 
things.    Those  words  are  therefore  quite  as  large 
as,  although  perhaps  not  essentially  larger  than, 
those  in  the  Act  of  1890.    Now,  in  the  case  of  Re 
Fox  (u6t  sup.)  the  lunatic  was  entitled  in  fee  to 
one  moiety  of  certain  real  estate  as  one  of  two 
coheiresses  of  an  ancestor  who   died  intestate; 
and  the  real  estate  was  liable  to  pay  the  debts  of 
that  ancestor,  whose  personal  estate  was  insuffi- 
cient to  pay  them.    It  waa  desired  to  raise  money 
for  the  payment  of  those  debts ;  and  a  mortgage 
of  the  property,  of  which  one  moiety  belonged  to 
the  lunatic,  was  sought  to  be  authorised  by  the 
court  in  lunacy.      The  question  arose  whether 
there  could  be  covenants  for  payment  of   the 
mortoage  money.    The  mortgage  money  was  not 
due  £rom  the  lunatic,  but  from  the  ancestor,  and 
the  lunatic  was  only  liable  to  it  so  far  as  she 
obtained   assets   from    that   ancestor,    and  not 
further.     Therefore  a  personal  covenant  to  pay 
the    money  would  be  a  new  obligation.      But, 
according  to  the  report  in  33  Ch.  Div.,  Cotton,  L.J. 
said  (at  p.  38) :  "  I  very  much  doubt  whether  the 
court  can  direct  a  committee  to  covenant  in  the 
name  of  a  lunatic."  Those  words  are  large  enough 
to  express  a  doubt  whether  any  covenant  could  be 
entered  into  by  a  committee  to  bind  a  lunatic. 
That  may  or  may  not  have  been  the  meaning. 
Again  Cotton,  L.J.  says:  "I  doubt  whether  we 
have  jurisdiction  to  do  more  than  give  the  mort- 
g^ee  the  rights  of   a  mortgagee   against   the 
particular   estate."      There  can  be   no  mistake 
about  the  meaning  of  Cotton,  L.  J.     He  thought 
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that  there  was  no  jurisdiction  to  bind  the  lunatic's 
estate  by  a  covenant  of  that  kind,  and  he  does 
not  oon&ie  it  to  that  particular  covenant.  Then 
when  be  comes  to  give  judgment  he  says  this : 
"  It  being  clearly  for  the  benefit  of  the  lunatic's 
estate  that  this  5000Z.  should  be  raised,  we  think 
we  can  authorise  the  committee  to  concur,  in  the 
name  and  on  behalf  of  the  lunatic,  in  a  mortage 
of  the  entirety  of  a  portion  of  Thomas  Fox's 
estate,  and,  if  necessary,  of  Richard  Fox's  estate, 
for  raising  it,  provided  that  the  mortgage  be  so 
framed  that  the  lunatic's  moiety  of  the  property 
cannot  be  made  liable  for  any  default  of  the  other 
part  owner  in  payment  of  her  moiety  of  the 
principal  and  interest.  We  do  not,  however,  see 
our  way  to  authorising  the  committee  to  enter 
into  any  covenant  on  behalf  of  the  lunatic."  That 
decision  makes  it  very  difficult  for  this  court  to 
say  that  any  covenant  can  be  entered  into  on  a 
sale  by  the  committee  eo  as  to  bind  the  lunatic. 
However,  Lindley,  L.J.,  who  was  a  party  to  that 
decision,  doubts  whether  the  court  intended  to  go 
80  far  as  that,  and  whether  the  refusal  went 
further  than  an  exercise  of  the  discretion  of  the 
court  as  to  that  particular  covenant,  namely,  a 
covenant  to  bind  the  lunatic  to  pay  money,  which 
she  was  not  bound  to  pay,  to  the  extent  of  the 
assets  received.  The  difficulty  that  arises  from 
that  case  would,  therefore,  be  removed  if  that 
is  the  true  construction  of  it.  I  agree  that  it  is 
beneficial  for  lunatics  in  general  to  read  sect.  124 
of  the  Lunacy  Act  of  1890  as  authorising  the 
court  in  a  proper  case  to  allow  a  committee  to 
bind  the  lunatic  bv  such  covenants  as  are  usual 
on  a  sale.  I  will  not  go  further  than  that. 
Of  course  the  ordinary  covenants  for  title  are 
usual  on  a  sale ;  and  thei-ef  ore  I  think  that  in  this 
case  we  may  say  that  the  difficulty  arising  from 
the  decision  in  Be  Fox  {ubi  sup.)  being  removed, 
the  court  has  juiisdiction  to  approve  of  the  pro- 
posed sale. 

Smith,  L.J. — The  question  in  this  case  is 
whether  or  not  a  committee  of  a  tenant  for  life 
who  has  been  found  lunatic  by  inquisition  has  not 
only  the  power  of  selling  the  lunatic's  estate,  but 
of  entering  into  covenants  which  are  necessary 
for  that  purpose.  There  can  be  no  doubt — in 
fact  it  is  not  disputed — that  the  covenants  in 
question  are  necessary  covenants  in  ordei*  to 
carry  out  the  sale  if  it  is  to  be  effected,  and  the 
sale  has  been  found  beneficial  for  the  lunatic's 
estate.  The  question  is  whether  there  is  the 
power.  That  drives  one  to  the  statutes  to  see 
whether  this  power  is  given  to  a  committee  under 
these  circumstances  or  not.  Sect.  62  of  the 
Settled  Land  Act  of  1882  enacts  as  follows :  [His 
Lordship  read  the  section  and  continued :]  That 
is  clear.  Then  comes  this  question :  What 
powers  has  a  tenant  for  life  who  is  not  a  lunatic 
so  found  by  inquisition  as  regards  selling  the 
estate  P  That  dnves  one  back  to  sect.  3  of  the 
Settled  Land  Act  of  1882,  which  enacts  that  a 
tenant  for  life  may  sell  the  settled  land.  Sect.  4 
of  the  same  Act  says :  "  Every  sale  shall  be  made 
at  the  best  price  that  can  be  reasonably  obtained." 
Then  sect.  55,  sub-sect.  (2)  enacts  that,  where  a 
power  of  sale  is  exercised  by  a  tenant  for  life,  he 
may  "execute,  make,  and  do  all  deeds,  instru- 
ments, and  things  neoessai'y  or  proper  in  that 
behalf."  It  does  seem  to  me  that  the  conjoint 
operation  of  those  sections  would  give  a  t^iant 
for  life  power  not  only  to  sell,  but  to  enter  into 


covenants  necessary  for  the  purpose  of  effecting 
that  sale.  The  question  does  not  rest  there 
because  the  Lunacy  Act  of  1890  also  applies  to  a 
case  like  this.  By  sect.  120 :  "  The  judge  may, 
by  order,  authorise  and  direct  the  committee  of 
the  estate  of  a  lunatic  to  do  all  or  any  of  the 
following  things  " ;  and  the  first  is  "  (a)  sell  any 
property  belonging  to  the  lunatic."  Beading  that 
in  conjunction  with  the  Settled  Land  Act  of  1882, 
sect.  62,  there  is  power  to  sell  the  property  of  a 
lunatic  when  he  is  tenant  for  life.  Tb&a.  what 
happens  after  that  ?  The  committee  of  the  estate, 
in  the  name  and  on  behalf  of  the  lunatic,  may 
execute  and  do  all  assurances  and  things  for 
giving  effect  to  an  order  under  this  Act  that  ttte 
judge  directs.  If  we  were  to  put  the  limited 
construction  on  this  Act  which  has  been  sug- 
gested, and  which  might  be  put  upon  it,  we  should 
be  bringing  these  two  Acts  of  Parliament  as  regards 
lunatics  so  found  by  inquisition  to  a  dead-lock, 
because  in  numberless  cases  the  committee  could 
not  effect  a  sale  beneficial  to  the  lunatic's  estate 
without  entering  into  proper  covenants  with  the 
purchaser,  who  would  not  buy  unless  those 
covenants  were  entei-ed  into.  Taking  not  what  I 
call  a  broad  view,  but  a  correct  view,  of  these 
sections  together,  I  think  that  there  is  this  power 
given  to  a  committee  to  eater  into  proper 
covenants  when  he  sells  the  estate  of  the  tenant 
for  life  who  is  a  lunatic  so  found  by  inquisition. 
Then  we  were  referred  to  the  case  of  Be  Fox  (ttftt 
sup.).  I  hare  nothing  to  say  about  that  beyond 
what  has  been  said.  I  do  not  read  that  as  a 
decision  that  in  no  case  can  an  order  be  made 
for  a  committee  of  a  lunatic  to  enter  into  any 
covenants  at  all.  The  real  decision  was,  that  on 
the  facts  there  the  court  did  not  see  its  way  to 
authorise  what  was  applied  for.  I  think,  there- 
fore, that  we  should  confirm  the  agreement. 

Application  allowed. 
Solicitors  for  the  applicants,  Bhmt  and  Co. 


Thursday,  Jan.  16. 

(Before  Lord  Ebhes,  M.B.,  Smith  and 

RlQBT,  L.J J.) 

Andbewb  v.  Mockfobd  and  othebs  (No.  1).  (a) 

APPLICATION  FOB  A  NEW  TBUX. 

Company  —  Prospectus  —  Fravd  —  Purchase  of 
shares  in  the  market^Danuiges. 

The  promoters  of  a  compwny  issued  proqgeetuses  to 
the  public,  and  sent  a  copy  to  the  plaintiff 
amongst  others.  The  company  was  a  sham  and 
ike  prospectus  fraudiHeni.  The  plaintiff  read 
the  prospectus,  hut  did  not  apply  for  sharer. 
Afterwards  the  defendants  caused  to  be  published 
in  a  financial  newspaper  a  telegram  concerning 
the  company  which  to  their  knowledge  was  fcdsc. 

The  plaintiff,  on  reading  the  telegram,  purchased 
shares  in  the  company  in  the  market,  and  thereby 
suffered  damage  which  he  sought  to  recover  from 
the  defendants.  At  the  trial  the  jury  found 
(inter  alia)  that  one  of  the  objects  whidi  the 
defendants  had  in  view,  both  when  issuing  the 
prospectus  and  when  publishing  the  telegram, 
wa»  to  induce  the  plaintiff  as  one  of  the  public 
to  purchase  shares  tn  the  company  in  the  market. 

(a)  Beported  b;  E.  IIani.it  Smith,  B«q.i  BwrlMor-at-Law. 
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Ujpon   an   applieoHon   by  the   defendants  for 


ield,  that  there  toot  evidence  on  tohieh  the  jury 
might  reaeonably  come  to  the  eonelusion  that  the 
function  of  the  prospectus  was  not  exhausted 
upon.  Oie  cMotment  of  the  shares,  and  that  there 
had  been  one  continuous  fraud,  convmeneing  with 
the  prospectus  and  eulmintiing  in  the  pubttco- 
tion  of  the  telegram,  practised  by  the  defendants 
upon  the  plaintiff  with  the  object  of  inducing 
him  to  •f/wrehaae  shares  in  the  company  in  the 
market,  and  that  the  plaintiff  having  suffered 
damage  in  consequence  of  having  been  thereby 
induced  to  purchase  shares  in  the  company  in 
the  market  was  entitled  to  judgment. 

This  was  an  application  for  judgment  or  a  new 
trial  after  tlie  trial  of  the  action  before  Lord 
Bnssell,  C.J.  with  a  jury. 

The  action  was  brought  to  recover  411Z.  15s.  6d. 
as  damages  caused  to  the  plaintiff'  by  the  defen- 
dants' conspiracy  and  fraudulent  misrepresenta- 
tion in  connection  with  an  African  gold-mining 
company. 

In  Jan.  1889  the  defendants  issued  the  pro- 
spectus of  a  gold-mining  company,  called  the 
Sutherland  Beefs  Limited,  and  sent  a  copy  of  the 
prospectus  to  the  plaintiff  as  well  as  to  other 
memberu  of  the  public.  The  plaintiff  read  the 
prospectus,  but  did  not  apply  for  any  shares  in 
the  company. 

On  the  24th  Sept.  in  the  same  year,  the  defen- 
dant Mockford,  sen.,  received  from  his  son  in 
Africa  the  following  telegram  : 

Sutherland  Beef;  main  shaft  down  fifty  feet;  dis- 
oovered  large  body  pay  ore  assay  twenty-fonr  oanoes 
to  the  ton. 

The  defendant  Mockford,  sen.,  did  not  disclose 
the  telegram  to  the  shareholders  of  the  Suther- 
land Boafs  Limited,  and  on  the  27th  Sept. 
there  appeared  an  article  in  the  Financial  News, 
which  was  practically  an  expansion  of  the 
telegram. 

On  the  28th  Sejpt.  the  plaintiff,  having  read  the 
article,  purohasecT  shares  m  the  Sutherland  Beefs 
Limited. 

The  company  never  paid  any  dividend,  and  was 
wound-up  m  1891. 

In  consequence  of  his  pm«hase  of  the  shares 
the  plaintiff  suffered  a  loss  of  4112.  15<.  6d. 

At  the  trial  of  the  action  before  Lord  Bussell, 
O.J.  with  a  jury,  the  jury,  in  answer  to  several 
questions  left  to  them,  found  that  the  defendants 
had  conspired  to  defraud  the  plaintiff  as  one  of 
the  public  by  promoting  sham  companies,  namely, 
the  Sutherland  Beefs  Limited  and  another  com- 
pany ;  that  the  defendants  authorised  the  sending 
of  a  prospectus  to  the  plaintiff  of  the  Sutherland 
Beefs  Limited  in  order  to  induce  the  plaintiff  to 
buy  shares  in  the  market  as  well  as  to  make  an 
application  for  shares ;  that  the  defendants  con- 
spired to  create  fictitious  prices  of  the  Sutherland 
Beefs  Limited  in  order  to  induce  the  plaintiff  as 
one  of  the  public  to  buy  shares  in  the  company 
at  those  fictitious  prices ;  that  the  telegram  was 
false,  to  the  knowledge  of  the  defendants,  and 
concocted  with  the  view  to  induce  the  plaintiff, 
amongst  others,  to  buy  shares  in  the  marset,  and 
that  tiie  plaintiff  bought  the  shares  in  conse- 
quence of  the  telegram. 

Lord  Bussell,  C.J.  accordingly  gave  judgment 
for  the  plaintiff  for  the  amount  claimed. 


The  defendants  moved  for  judgment  or  for  a 
new  trial. 

Carson,  Q.C.  and  J''.  M.  Abrahams  for  the 
defendants. — ^There  was  no  evidence  proper  to  be 
left  to  the  jury  in  support  of  the  plaintiff's  case. 
Assuming  that  there  was  a  conspiracy  by  the 
defenilante,  it  did  not  damnify  the  plaintiff. 
First  as  to  the  prospectus  of  the  company.  A 
prospectus  is  merely  an  invitation  to  apply  for 
an  allotment  of  shares.  After  the  shai-es  have 
been  allotted,  the  functions  of  a  prospectus  ai'e 
exhausted.  Therefore  the  plaintiff,  who  had  only 
bought  shares  in  the  market,  cannot  rely  upon 
anything  with  regard  to  the  prospectus  of  this 
company : 

Peek  V.  Oumsy,  L.  Bep.  6  H.  of  L.  377,  at  p.  410. 

As  to  the  telegram,  there  is  no  evidence  to  show 
any  connection  between  the  defendants  and  the 
article  in  the  Financial  News,  upon  the  reading  of 
which  the  plaintiff  purchased  these  shares.  Sut 
even  assuming  everything  on  this  matter  against 
the  defendants,  the  plaintiff  ought  not  to  recover 
in  this  action.  The  damans  claimed  are  too 
remote.  The  price  at  which  the  plaintiff  bought 
was  the  result  of  purchases  by  the  public.  Upon 
this  point  they  referred  to 

Rex  v.  De  Beranger,  3  M.  <fc'S.  67  ; 

Barry  v.  Croaakey,  2  J.  <&  H.  1,  at  p.  18 ; 

Peek  T.  Ouniey,  L.  Eep.  6  H.  of  L.  377,  at  p.  412 ; 

Salaman  v.  Warner,  65  L.  T.  Rep.  132. 

Astburu,  Q.C.  (McCatt,  Q.C.  and  T.  M.  White- 
house  with  Mm)  for  the  plaintiff. 

Carson,  Q.O.  replied. 

Lord  EsHBB,  M.B. — I  am  of  opinion  that  this 
application  for  a  new  trial  must  be  dismissed. 
The  grounds  of  this  application  are  that  there 
was  no  evidence  to  go  to  the  jury  in  support  of 
the  plaintiff's  case,  and  misdirection.  But  as  to 
both  of  these  grounds  the  contention  of  the  defen- 
dants is  the  same,  and  the  only  question  therefore 
for  our  decision  is  whether  there  was  evidence 
which  was  properly  left  to  the  jury  in  support  of 
the  plaintiff's  case.  Now,  there  was  cleai'  evidence 
given  that  the  defendants  issued  to  the  plaintiff 
personally  a  prospectus  of  the  proposed  Suther- 
land Beefs  Company.  There  was  ako  strong  evi- 
dence that  that  prospectus  was  grossly  fraudulent 
in  its  description  of  the  Sutherland  Beefs  mine. 
There  was  also  evidence  upon  which  the  jury 
might  well  come  to  the  conclusion  that  the  defen- 
dants, when  they  sent  out  that  prospectus,  did  not 
issue  it  merely  with  the  object  of  inviting  people  to 
subscribe  to  the  proposed  company,  but  tnat  they 
issued  it  having  in  their  minds  the  intention  of 
using  it  afterwards  to  carry  out  the  fraud,  and  of 
supporting  the  prospectus  afterwards  by  other 
means.  There  was  also  evidence  that  the  defen- 
dants did  afterwards  resort  to  other  means  to 
carry  out  that  original  intention.  I  pass  by  some 
small  matters  that  have  been  referred  to,  and  I 
will  come  to  the  telegram.  There  was  evid^nce 
that  the  defendant  Mockford,  sen.,  received  a 
telegram  from  his  son  in  Africa,  and  there  is 
evidence  upon  which  the  jury  might  reasonably 
find  that  that  telegram  was  suggested  by  Mock- 
ford to  his  son,  and  that  he  arranged  that  it 
should  contain  a  statement  as  to  the  working  of 
the  mine,  and  as  to  the  findings  in  it,  which  he 
knew  was  untitle.  What  was  the  object  of  that 
false  telegram  P    The  telegram  was  to  be  used  to 
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Btrengthen  the  proapectna,  and  to  be  a  means  of 
carrying  out  the  intention  of  the  defendants  which 
they  had  in  their  minds  at  the  time  when  they 
issued  the  prospectne.  Now,  the  telegram  sent 
to  Mockford,  sen.,  would  not  he  known  to 
anyone  else  unless  he  chose  to  disclose  it.  He 
did  not  disclose  it  to  the  members  of  the 
Sutherland  Reefs  Company.  There  was  therefore 
evidence  upon  which  the  jury  might  infer  that  he 
himself  sent  to  the  Finaricial  Newa  the  article 
that  elaborated  the  telegram  and  added  it  to  the 
prospectus  with  the  object  of  its  being  so  pub- 
fished,  Therefore  when  he  sent  that  article  to 
the  Financial  Netoe  he  was  joining  the  telegram 
to  the  prospi.'ctus  for  the  purpose  of  carrying  out 
his  origin^  intent.  I  do  not  think  that  any 
reasonable  man  could  come  to  any  other  con- 
clusion but  that.  His  object  in  sending  that 
article  to  the  Financial  Newa  was  that  it  might 
be  read  by  the  people  to  whom  he  had  sent  the  pro- 
spectus, and  that  the  prospectus  being  thus  fortified, 
these  people  might  be  induced  to  buy  shares  in 
the  company.  I  think  that  the  jury  were  entitled 
to  draw  the  conclusion  that  the  defendants,  by 
means  of  one  continuous  fraud,  carried  out  in 
the  manner  I  have  described,  induced  the  plaintiff, 
to  whom  they  had  sent  a  prospectus,  to  buy  shares 
in  the  company.  The  jury  were  therefore  entitled 
to  find  a  verdict  for  the  plaintiff.  The  case 
oomes  within  the  propositions  laid  down  by  Lord 
Oaims  in  Peek  v.  Gwrn^y  (L.  Rep.  6  H.  of  L. 
377,  at  p.  413).  The  defendants  made  a  false 
representation  to  the  Finaruiial  Newa,  upon  which 
the  plaintiff  acted  and  was  damnified,  and  that 
false  representation  was  made  to  the  Financial 
News  with  the  intent  that  it  should  be  acted  upon 
by  any  person  reading  it  who  had  previously 
received  a  prospectus  from  the  defendants.  And, 
aa  the  jury  have  found,  I  think  that  the  damage 
suffered  by  the  plaintiff  was  the  immediate  con- 
sequence of  what  the  defendants  did. 

Smith,  L.J. — I  agree  with  what  the  Master  of 
the  Rolls  has  said.  The  plaintiff  in  this  action 
seeks  to  recover  damages  from  the  defendants  for 
having  by  fraudulent  devices  induced  him  to 
purchase  shares  in  a  sham  gold-mining  company, 
for  which  he  paid  the  sum  of  4112. 15s.  6d.,  and 
the  jury,  in  answer  to  specific  questions  left  to 
them  by  the  Lord  Chief  Justice,  have  found  that 
the  plaintiff  has  established  his  allegations,  and 
have  given  a  verdict  for  him  for  the  amount 
claimed,  for  which  judgment  has  been  entered. 
Application  is  now  made  to  this  court  to  enter 
judgment  for  the  defendants,  or  for  a  new  trial, 
upon  the  ground  that  there  was  no  evidence  to 
support  the  plaintiff's  case.  The  case  made  by 
the  plaintiff  is  this :  that  the  defendants  fraudu- 
lently agreed  together  to  publish  and  to  send  to 
the  plaintiff,  and  did  in  fact  send  to  him,  a  pro- 
spectus of  the  Sutherland  Beefs  Company,  which 
they  knew,  when  brought  out,  to  be  a  sham  or 
fraudulent  company,  in  order  to  induce  the 
plaintiff  to  purchase  shares  therein;  that  the 
plainliff  did  not  then  do  so  ;  that  the  prospectus, 
so  issued,  having  produced  but  a  scanty  subscrip- 
tion for  shares,  the  defendants  thereupon  fraudu- 
lently caused  to  be  published  in  the  Financial 
News  a  telegram  which  they  knew  to  be  false  in 
order  to  stimulate  and  bring  about  that  which  the 
prospectus  had  been  intended  to  effect,  but  had 
tailed  in  doing ;  that  the  plaintiff  believing  in  tiie 
truth  of  the  telegram,  confirming  as  he  tiiought 


it  did  the  statistics  given  in  the  prospectus,  was 
thereby  induced  to  purchase  the  shares  whereby 
he  was  damnified.  That,  as  I  understand,  is  the 
case  made  by  the  plaintiff.  It  appears  to  me  that 
the  answers  given  by  ihe  jury  to  the  queetaons 
which  were  left  to  them  by  the  Lord  OhidF  Justice 
establish  the  plaintiff's  case.  It  is  now  said  that 
there  is  no  evidence  to  support  some  of  these  find- 
ings. No  evidence  was  given  at  the  trial  by  the 
defendants,  though  some  of  them  were  in  court. 
The  plaintiff  gave  evidence  (1)  that  he  received 
the  prospectus  which  was  sent  to  him  by  poet, 
and  it  is  not  disputed  that  it  had  been  issued  by 
the  defendants ;  (2)  that  having  read  it  he  did  not 
then  apply  for  shares,  but  laid  it  aside  for  a 
time ;  (3)  uiat  he  afterwards  saw  the  telegram  in 
the  Financial  Newa,  and,  believing  that  its  con- 
tents were  true,  and  that  it  confirmed  the  statisticB 
given  in  the  prospectus,  he  thereupon  purchased 
Uie  shares.  In  other  words,  he  saye,  that  he  pur- 
chased upon  the  faith  of  the  statements  contained 
in  the  prospectus  supported  by  the  statements  in 
the  telegram  that  a  shaft  had  been  driven  and 
that  a  lai-ge  body  of  payable  ore  had  been  opened. 
assaying  by  Government  assay  twenty-four 
ounces  to  the  ton.  It  was  argued  on  behalf  of 
the  defendants  that  the  plaintiff  upon  this 
evidence  did  not  purchase  the  shares  by  reason  of 
the  conjoint  operitions  of  the  prospectus  and 
telegram,  but  only  upon  what  ne  saw  in  the 
FiTMncial  News.  As  to  that,  I  will  refer  to  a 
passage  in  Lord  Halsbury's  judgment  in  Amison 
V.  Smith  (61  L.  T.  Rep.  63,  at  p.  67;  41  Ch.  Div. 
348,  at  p.  369),  which  is  very  pertinent  to  this 
point.  Lord  Halabnry  said :  "  A  person  reading 
the  prospectus  looks  at  it  as  a  whole,  he  thinks 
the  undertaking  is  a  fine  commei-cial  speculation, 
he  sees  good  names  attached  to  it,  he  observes  other 
points  which  he  thinks  favourable,  and  on  the 
whole  he  forms  his  conclusion.  Yoa  cannot 
weigh  the  elements  by  ounces.  It  was  said,  and  I 
think  justly,  by  Sir  George  Jessel  in  Smith  v. 
Chadwick  (46  L.  T.  Rep.  702,  at  p.  708 ;  20  Ch. 
Div.  27,  at  p.  44)  that  if  the  court  sees  on  the  face 
of  the  statement  that  it  is  of  such  a  nature  as 
would  induce  a  person  to  enter  into  the  contract., 
or  would  tend  to  induce  him  to  do  so,  or  that  it 
would  be  a  part  of  the  inducement  to  enter  into 
the  contract,  the  inference  is,  if  he  entered  into 
the  contract,  that  he  acted  on  the  inducement  so 
held  out,  unless  it  is  shown  that  he  knew  the 
facte,  or  that  he  avowedly  did  not  rely  on  the 
statement  whether  he  knew  the  facte  or  not." 
The  fourth  point  on  which  the  plaintiff  gave 
evidence  was  that  the  telegram  was  published  at 
the  defendante'  instance  in  the  Financial  News. 
It  is  said  by  the  defendante  that  no  such  evidence 
was  given,  but  it  seems  to  me  that  there  is 
abundant  evidence  from  which  the  jury  might 
infer  that  the  defendante  sent  the  tel^ram  to 
the  Financial  News  that  it  might  be  published  in 
that  newspaper.  There  was  uso  evidence  to  go 
to  the  jury  that  the  telegram  was  false  to  tJie 
knowledge  of  the  defendauate.  But  then  it  was 
argued  that,  assuming  that  the  telegram  was 
published  at  the  instance  of  the  defendante  with 
a  fraudulent  intent  and  that  ite  contente  wei« 
false  to  their  knowledge,  and  that  the  plaintiff 
really  did  act  upon  the  conjoint  representations 
of  the  prospectus  and  the  telegram,  nevertheless 
the  Lord  Chief  Justice  should  have  directed 
judgment  for  the  defend^ts  upon  the  giouBd 
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■6ret,  that  it  has  been  decided  hj  the  House  of 
Lords  in  Peek  v.  Gnrney  (L.  Hep.  6  H.  of  L.  377), 
that  when  shares  are  purchased  upon  the  market 
and  not  taken  by  allotment  from  a  company, 
fraudulent  misstatements  in  the  prospectus 
cannot  be  relied  upon  by  the  purcnaser, 
because  the  functions  of  the  prospectus,  which 
were  only  to  induce  persons  to  obtain  shares 
from  the  company  by  allotment,  had  been  per- 
formed so  that  the  plaintiff  could  found  no 
-cause  of  action  upon  the  misstatements  in  the 
j>roepectns  ;  and  secondly,  that  the  plaintiff 
could  not  rely  in  this  action  upon  the  false  state- 
ments in  the  telegram.  With  i-egard  to  the 
second  contention  reliance  was  placed  npon 
the  remai'ks  of  Wood,  V.C.  in  Barry  v.  Cross- 
key  (ubi  tup.)  to  the  effect  that  the  propaga- 
tion of  false  news  of  peace  whereby  the  price 
•of  the  funds  was  sent  up  would  not  give  rise  to 
an  action  for  damages  to  those  of  the  public  who 
had  been  deceived  and  injured  thereby  thi-ough 
having  purchased  stock  when  \mdnly  inflated 
by  the  false  news.  The  judgment  of  Wood, 
V.C.  in  Barry  v.  Crosskey  (u6t  sup.)  waa  dealt 
with  by  Lord  Caii-ns  in  Peek  v.  Gumey  (uW  sup.), 
and  the  propositions  enunciated  by  the  Vice- 
GhanceUor  seem  to  me  to  cover  the  present 
j>oint.  I  now  come  to  the  findings  of  the  jury 
with  respect  to  the  telegram,  which  seem  to  me  to 
be  the  most  important.  There  was  evidence  in 
support  of  these  findings,  and  upon  them  there  is 
proved  against  the  defendants  a  continuous  fraud 
on  their  part,  commencing  with  the  issue  of  the 
prospectus  and  culminating  in  the  direct  lie  told 
in  the  telegram,  which  was  intended  by  the 
defendants  to  operate  upon  the  plaintiff's  mind, 
as  well  as  upon  others,  and  which  did  operate  to 
his  prejudice  and  to  the  defendant's  advantage. 
It  is  not  a  correct  view  of  the  case  to  sever  it  into 
parts  as  the  learned  connsel  for  the  defendants 
have  endeavoui-ed  to  do  and  to  argue  that  neither 
the  prospectus  taken  by  itself,  nor  the  telegram 
taken  by  itself,  would  support  a  cause  of  action. 
The  case  must  be  taken  as  a  whole.  There  was 
•evidence  of  a  continuous  systematic  fraud  prac- 
tised by  the  defendants  upon  the  plaintiff  to  his 
detriment.  For  these  reasons  the  plaintiff,  in  my 
opinion,  is  entitled  to  retiiin  the  judgment  that 
has  been  entered  for  him. 

BiQBT,  L.J. — I  am  of  the  same  opinion.  The 
case  has  been  very  ably  argued  on  behalf  of  the 
defendants,  in  the  only  way  in  which  probably  it 
could  be  presented  to  the  court,  by  dividing  it  up 
into  compartments  and  treating  each  one  sepa- 
rately. To  my  mind  that  is  not  permissible. 
The  case  here  made  was  one  of  fraud  from  the 
very  inception  of  the  company.  A  sham  com- 
pany was  created,  a  fraudulent  prospectus  issued, 
not  only  for  the  purpose  of  inducing  the  public 
who  read  it  to  take  shares  by  allotment,  but  also 
for  the  purpose  of  inducing  persons  to  take  shares 
subsequently  by  purchase,  and  then  came  a  series 
of  frauds,  or  perhaps  one  fraud  running  through 
a  number  of  stages,  ending  with  the  publication 
of  the  telegram  in  the  Financial  News.  Now 
upon  this  point,  as  to  the  prospectus,  there  is  in 
my  judgment  nothing  in  Peck  v.  Gumey  [ubi 
sup.),  or  in  any  other  case,  which  meets  the  present 
one.  Undoubtedly,  if  there  be  a  prospectus  issued 
for  the  sole  purpose  of  obtaining  subscriptions 
for  the  origintd  capital  of  the  company,  or  sub- 
acriotions  for  anv  issue  of  shares  about  to  take 


place,  and  that  can  be  treated  as  a  separate 
transaction,  people  who  did  not  rospond  to  that 
invitation,  and  aid.  not  act  upon  it  in  the  way  in 
which  it  was  intended  to  be  acted  upon,  but  who 
passed  by  the  opportunity  given  to  them  and 
afterwards  bought  shares  in  the  open  mai'ket, 
cannot  in  a  simple  case  of  that  kind  rely  upon 
any  statements  in  the  prospectus  which  they 
may  be  able  to  establish  as  being  fraudulent 
misrepresentations.  But  it  is  a  totally  different 
case  when  the  prospectus  was  not  intended  solely, 
or  even  primaiily,  for  the  purpose  of  getting  the 
public  to  subscribe  for  shares.  If  the  object  of 
the  prospectus  was,  in  pursuance  of  a  deliberate 
scheme  of  fraud,  to  impress  the  mind  of  all 
persons  reading  it  with  the  idea  that  the  sham 
company  which  was  created  was  not  only  not  a 
sham  company  but  a  real  and  most  prosperous 
company,  if  that  were  a  part  of  the  scheme,  and 
if,  after  the  issue  of  the  prospectus,  that  scheme 
were  continued  by  other  devices  in  order  to  pro- 
duce the  same  results,  it  is  idle  to  say  that  there 
is  any  rule  of  law  or  any  principle  which  should 
oblige  you  to  shut  your  eyes  to  that  poition  of 
'  the  fraud  which  was  contained  in  the  prospectus. 
It  appears  to  me  that,  putting  aside  the  findings 
of  the  jury  as  to  the  prospectus,  there  is  enough  in 
the  other  findings,  if  they  can  be  supported,  to 
justify  the  judgment  in  favour  of  the  plaintiff.  [His 
Lordship  then  referred  to  the  evidence  as  to  the 
telegram,  and  stated  his  opinion  that  thera  was 
ample  evidence  upon  which  the  jury  were  justified 
in  finding  that  tihe  statements  in  it  were  false  to 
the  knowledge  of  the  defendants,  and  that  they 
caused  the  article  to  be  published  in  the 
Financial  News.l  But  then  a  point  of  law 
was  raised  with  regard  to  the  telegram.  It 
was  said  that,  assuming  that  the  statements 
in  it  were  fajse,  there  is  nothing  on  which 
the  plaintiff  can  found  an  action  for  damages. 
Reference  was  made  to  Bex  t.  De  Berenger  (3 
M.  &  S.  67),  which  was  a  case  of  an  indictment 
for  a  conspiracy  by  the  defendants  to  circulate  a 
false  report  which  was  intended  to  lead  to  the 
conclusion  that  peace  was  imminent.  But  how 
far  could  a  report  like  that  give  rise  to  an  action 
for  damages  P  It  might  have  been  acted  npon  in 
numeroas  ways.  A  man  acting  on  it  might 
have  done  many  things  besides  buying  funds. 
He  might  have  bought  French  funds,  or  land 
in  France,  or  incun«d  expenses  in  all  sorts  of 
ways  in  preparing  to  act  upon  peace  being 
proclaimed.  It  has  been  suggested  that  when  a 
man  tells  a  lie  he  is  responsible  for  every  sort 
of  damage  that  accrues  to  any  person,  wherever 
he  may  be,  who  hears  of  the  lie  and  takes  action 
upon  it  whatever  the  nature  of  that  action  may 
be.  It  was  pointed  out  by  Fry,  L.J.  in  Salajnan 
V.  Warner  (65  L.  T.  Rep.  132),  that  so  extravagant 
and  extensive  a  rule  as  that  would  in  all  proba- 
bility lead  to  fraud  to  such  an  extent  that  no 
^stem  of  law  would  support  it.  But  what  was 
done  in  the  present  case  was  something  totally 
different.  Have  not  the  defendants  here  pointed 
out  the  mode  of  action  which  they  wished  people 
to  take  on  reading  the  telegram,  have  they  not 
invited  members  of  the  public,  who  have  money 
to  invest,  to  buy  shares  in  the  Sutherland  Beefs 
Company  ?  The  jury  have  found  that  that  invita- 
tion was  intended  by  the  defendants  to  be  acted 
upon,  and  that  it  was  acted  upon.  I  think  that 
tnei<e  was  ample  evidence  to  justify  the  verdict  of 
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the  jury.  Bex  v.  De  Berenger  {ubi  aup.)  has 
nothuig  to  do  with  the  present  case.  Nothing 
that  cotdd  be  said  about  that  case  would  in  my 
view  alter  the  liability  of  persons,  who  being  the 
owners  of  property  procure  false  statements  to  be 
made  about  that  ptu^iicular  property  in  order  to 
induce  members  of  the  public  to  buy  that  pro- 
perty from  them.    I  agree  that  the  application 

should  be  dismissed.  .     7  •    <  •      j-     ■     j 

Appheatton  dumtased. 

Solicitora  for  the  plaintiff,  Nunn  and  Popham. 
Solicitors  for  the  defendants,  Michael  Abrahams, 
Bona,  and  Co. 


Friday,  Jan.  31. 

(Before   Lord   Esheb,   M.B.,  Lopes   and 

BlOBT,  L.JJ.) 

Andbews  v.  Mookfobd  and  0THEB8  (No.  2.)  (a) 

Praetiee — Gotta — New   trial    motion — Shorthand 

notea — Summing  up  of  judge. 
Upon  a  motion  for  a  new  trial,  an  application  for 

the  eoata  of  the  shortTiand  tariter'a  notea  of  the 

aumming  vp  of  the  judge  at  the  trial,  will  only 

be  granted  in  exeqational  ca«e«. 
In  this  case  the  plaintiff  had  obtained  a  verdict 
and  judgment  at  the  trial  of  the  action  before 
Lord  Russell,  C.J.  with  a  jury.  The  defendants 
moved  for  judgment  or  for  a  new  trial.  The  court 
dismissed  the  application :  ante. 

McCaU,  Q.C.  {Aatbury,  Q.C.  and  T.  3f.  Whiie- 
houae  with  him),  for  the  plaintiff,  asked  for  the 
costs  of  the  shorthand-writer's  notes  of  the 
summing  up  of  the  Lord  Chief  Justice.    He  cited 

Pilling  v.  The  Joint  Stock  Institute,  ante,  p.  570. 

Caraon,  Q.C.  and  F.  M.  Abrahama  for  defendants. 

Lord  EsHEB,  M.R. — We  will  consult  with  the 
other  members  of  the  court,  and  then  let  you 
know  our  decision. 

Jan.  31. — Lord  Esheb,  M.R. — We  have  spoken 
to  the  other  members  of  the  court  about  this 
matter,  and  it  appears  that  there  is  no  hard  and 
fast  rule  that  the  court  cannot,  or  will  never, 
grant  such  an  application  as  this  for  the  costs  of 
the  shorthand-writer's  notes  of  the  judge's 
summing  up  at  the  trial.  But  persons  who  make 
such  an  application  may  consider  that  it  will  not 
be  granted  except  in  exceptional  cases.  The 
present  case  is  not  an  exceptional  one,  and  the 
application  must  therefore  be  refused. 

Lopes  and  Rigbt,  L.JJ.  concurred. 

Application  refuaed. 

Solicitors  for  the  plaintiff,  Nunn  ajid  Popham. 
Solicitors  for  the  defendants,  Michael  Abrahama, 
Sana,  and  Co. 


Monday,  Jan.  27. 

(Before  Lord  Esheb,  H.B.,  Lopes  and 

BlOBT,  L.JJ.) 

The  Gebhanic.  (b) 

ON  APPEAL   FBOH  THE  PBOBATE,  DITOBCE,  AND 
ADMIBALTT  DIVISION  (ADMIBALXT). 

Practice— Collision  action  in  rem  —  Defence  of 
compulsory  pilotage — Joining  pilot  as  a  defen- 
dant— Jurisdiction — Discretion. 

(a)  BfvoTtrA  hy  E.  Uanusy  SxitH:  Zm..  BuTiitar-at-L>w. 
(6)  Beported  by  Bdtlib  Aspimali,  and  F.  A.  Satow,  Esqra., 
BcrrUteis-«t-Law. 


In  a  eoUiaion  action  in  rem  the  defendants  pleaded 
(inter  alia)  compulaory  pilotage.  The  plaintiffs 
thereupon  applied  for  an  order  giving  leave  to 
have  the  pilot  joined  as  a  defendant  to  the  action. 

The  President  made  the  order. 

Held,  on  appeal,  that  the  joinder  of  a  pHot  aa  a 
defendant  to  an  action  in  rem  would  cauae  in- 
convenience in  procedure,  and  that  therefore  the 
Court,  aaawning  it  had  juriadiction  to  make  the 
order,  had  wrongly  exercised  its  discretion  in 
granting  it,  and  that  the  order  must  be  set  aside. 

The  owners  of  the  steamship  Cumbrae,  the  plain- 
tiffs in  a  collision  action  brought  in  rem  against 
the  owners  of  the  steamship  Ctermanie,  who  had 
pleaded  [inter  alia)  compulsory  pilotage,  applied 
to  the  Registrar  of  the  Liverpool  Distnct  Regis- 
try for  leave  to  add  the  pilot  of  the  Germanic  as 
a  defendant.  The  registrar  refused  the  appli- 
cation. The  plaintiffs  thereupon  appealed  to  the 
President  of  the  Probate,  Divorce,  and  Admiralty 
Division  in  chambers.  The  learned  judge  allowed 
the  appeal,  and  made  an  order  giving  the  plain- 
tiffs leave  to  join  the  pilot  as  a  defendant  to  the 
action. 
The  defendants  now  appealed  from  this  order. 

Sir  Walter   Phillimore  (Butler  Aapinall  with 
him)  for  the  appellants. — ^Thera  is  no  jurisdiction 
to  add  a  pilot  as  defendant  in  an  action  in  rem : 
Beg.  V.  Judge  of  the  City  of  London  Court,  66  L.  T. 
Bep.  135  ;  1  Asp.  Mar.  Law  Cas.  140 ;  (1892)  1 
Q.  B.  273 ; 
The  Bowerjield,  51  L.  T.  Bep.  128;  5  Asp.  Mar. 
Law  Cas.  265. 
The  rules  of  court  do  not  give  the  court  power 
to  make  the  order  asked  for : 

Smurihioaite  v.  Hannay,  71  L.  T.  Bep.  157 ;  (1894) 

A.  C.  494  ;  7  Asp.  Mar.  Law  Caa.  485 ; 
Peninsular  and  Oriental  Steean  Navigation  Com- 
pany V.  Ttune  Kyima,  73  L.  T.  Bep.  37 ;  (1895) 
A.  C.  661. 
If  the  court  has  jurisdiction,  it  ought  not  in  its 
discretion  to  exercise  it. 

Joseph  Walton,  Q.C.  {Pichford,  Q.C.  and 
Bateaon  with  him),  for  the  respondent,  eonirtt. — 
The  court  has  jurisdiction : 

The  Zeta,  69  L.  T.  Bep.  630 ;    7  Asp.  Mar.  Law 
Caa.  369;  (1893)  A.  C.  468. 

On  r^erence  to  the  Admiralty  Be^^stry  we  are 
informed  that  an  order  similar  to  that  asked  for 
has  been  made  in  the  following  unreported 
cases :  The  AUyre,  The  Gemma,  The  Diapateh,  The 
HoUandia.  If  the  court  has  the  jurisdiotion  it 
should  be  exercised  in  this  case.  [Lopbb,  L.J. — 
Would  not  the  pilot  be  entitled  to  apply  for  a 
jury,  whereas  the  action  against  the  snip  would 
be  tried  by  judge  and  assessors  P]  Probably  he 
would,  but  that  is  merely  an  objection  on  the 
ground  of  convenience,  and  does  not  in  any  way 
affect  the  right  we  claim  : 

Child  V.  Btenning,  36  L.  T.  Bep.  426  ;  5  Ch.  Div. 
695. 

Sir  Walter  Phillimore  in  reply. — ^The  writ  in 
this  action  being  a  writ  m  rem  could  not  be 
served  on  the  pflot,  because,  by  Oi-der  IX.,  r.  12, 
of  the  Bules  of  the  Supreme  Court  1883  a  writ  tn 
rem  must  be  served  by  being  affixed  to  the  main- 
mast of  the  ship  proceeded  against. 

Lord  EsHEB,  M.B. — In  this  -case,  when  the 
parties   who    applied    for  this    order  originally 
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instituted  their  snit,  they  brought  their  action 
only  against  the  ship  and  the  owners  of  the 
ship  and  those  interested  in  it.  It  is  after  they 
have  brought  that  action  that  they  are  asking 
for  leave  to  do  something,  namely,  to  add 
somebody  else,  that  is,  the  pilot.  It  is  not 
as  if  they  had,  when  they  began  their  litigation, 
begun  it  jointly  against  the  owner  of  the  ship 
and  against  the  ship  and  the  pilot.  With  such  a 
case  we  have  nothing  to  do  at  present.  Here  they 
began  it  against  the  ship  and  the  owners  of  the 
ship,  and  now  they  come  to  ask  for  the  assist- 
ance of  the  court  to  enable  them  to  join  the 
pilot.  It  is  not  necessary  to  determine  whether 
the  court  has  jurisdiction  to  do  or  not  to 
do  that  thing  which  they  ask.  As  at  present 
inclined,  I  think  myself  that  there  is  the  juris- 
diction, and,  therefore,  I  shall  assume  that  the 
court  has  the  jurisdiction.  Then  comes  the 
question,  how  ought  that  jurisdiction  in  such 
cii-cum  stances  to  be  exercised  ?  If  this  court, 
upon  appeal  against  the  exercise  of  that  discretion 
hj  the  learned  judge  in  the  Admiralty  Division, 
thinks  it  quite  clear  that  the  learned  juc^e  has 
exercised  that  discretion  inadvisedly,  there  is  no 
doubt  that  this  court  has  the  power  and  the  right 
and  the  duty  to  alter  that  exercise  of  his  dis- 
cretion. Now,  the  case  when  it  came  before  the 
learned  judge  must  have  presented  to  him  two 
different  views.  I  have  not  the  least  doubt  that 
he  ought  to  take  into  consideration  what  would 
be  the  consequence  of  what  he  is  asked  to  do.  If 
one  view  of  what  he  is  asked  to  do  will  almost  in- 
evitably, or,  at  least  very  probably,  lead  to  very 
great  inconvenience,  and  the  other  view  that  he  can 
take  can  lead  to  no  real  inconvenience  at  all,  it 
seems  to  me  that  the  proper  exercise  of  his 
discretion  is  not  to  put  the  case  into  the  danger, 
the  probable  danger,  of  great  inconvenience,  but  to 
leave  it  as  it  is,  where  there  can  be  no  inconveni- 
ence at  all.  He  is  asked  to  join  the  pilot,  and  it 
is  an  admitted  fact  that,  if  he  does,  the  joining  of 
the  pilot  may  cause — and  in  this  case,  after  the 
discussion  wUch  has  taken  place,  I  have  no  doubt, 
in  all  probability,  would  cause — the  greatest  in- 
convenience when  the  case  is  dealt  with  here- 
after. The  pilot  would  have  the  right  to  ask  that 
his  liability  might  be  tried  by  jury ;  and,  con- 
sidering what  has  been  said  here,  can  there  be  any 
doubt  but  that  the  pilot  will  have  advice  as  to 
what  course  he  should  take  H  Then  he  would  in 
all  probability  ask  for  a  jury,  and  what  then  ? 
The  case,  as  between  the  two  ships  and  the 
owners  of  the  two  ships,  would  be  tried  by  the 
judge  and  the  assessors,  and  the  case  between  the 
ships  to  which  the  pilot  did  not  belong  and  the 
pilot  would  be  tried  by  the  same  judge  and  a 
jury.  If  they  are  to  be  tried  at  the  same  time 
under  those  circumstances,  does  it  requiro  any- 
body to  consider  for  more  than  a  minute  to  see 
the  unseemliness  and  inconvenience  of  so  trying  a 
case  P  When  the  case  is  tried,  it  is  true,  though 
I  do  not  myself  think  that  I  ought  to  attach 
much  importance  to  this,  there  would  be  a 
di£Sculty  in  drawing  up  the  two  judgments,  the 
one  as  against  the  ship  and  the  owners,  and  the 
other  as  against  the  puot.  There  are  apparently 
great  inconveniences  if  the  judge  takes  the 
course  of  acceding  to  the  request  or  application 
which  is  made  to  him.  On  the  other  side,  if  the 
case  is  left  aa  it  is,  what  can  be  the  inconvenience  P 
It    is    said    by  Mr.  Walton:    "We  can,  aiter 


having  tried  the  case  as  between  the  owners  of 
the  two  ships,  sue  the  pilot,  and,  if  the  case  is 
not  removed,  then  the  judge  of  the  Admiralty 
Court  may  tiy  the  case  agamst  the  pilot  with  a 
jury."  Of  course,  that  may  be,  but  we  are  not 
talking  about  metaphysical  things  that  may  be, 
but  what  will  be,  and  what  is  the  business  of  it. 
Can  anybody  who  understands  business  suppose 
that  if  they  try  the  case  as  between  the  two 
ships,  and  either  succeed  or  fail,  they  would  then 
go  against  the  pilot  with  a  jury."  Whatever 
chance  would  they  have  with  a  jury,  and  what 
sum  more  than  half-a-crown  would  they  get  from 
the  pilot  ?  Ko  doubt  there  is  a  legal  right  against 
the  pilot,  but  it  is  in  my  mind  a  right  which 
it  is  impossible  they  would  ever  want  to  try. 
Therefore,  by  adopting  one  coui-se  great  incon- 
venience would  arise,  and,  by  adopting  the 
other,  no  inconvenience  at  all  would  occur ;  but 
for  some  shadowy  motive,  which  I  cannot  appre- 
ciate, they  want  to  deal  with  the  pilot,  by  way  of 
threatening  him  in  some  way,  so  as  to  affect  the 
evidence  which  they  think  it  is  not  improbable  he 
may  give.  I  think  that  on  the  one  side  there  ia 
every  probability  of  inconvenience,  and,  on  the 
other,  truly  no  mconvenience  at  all,  and  there  i» 
no  good  ground  which  can  be  f  ranklv  stated  why 
they  should  want  to  sue  the  pilot  in  this  case. 
Therefore,  I  think  the  proper  course  is  to  refuse 
the  application  to  join  him. 

Lopes,  L.J. — The  writ  in  the  fii-st  instance  was 
issued  against  the  ship  and  her  owners,  and  not 
against  the  pilot.  The  joining  of  the  pilot  was  an 
afterthought,  and  it  is  in  respect  of  that  after- 
thought that  this  application  was  made  to  the 
President,  who  granted  it,  and  against  his  decision 
the  present  appeal  was  lodged.  I  assume,  for  the 
purpose  of  the  very  few  words  I  am  going  to  say, 
that  the  coui't  had  jurisdiction  to  grant  this 
application  if  it  thought  fit.  The  question  which 
we  have  to  consider  is,  how  far  is  it  expedient 
so  to  do  ?  In  considering  that  question  we  have 
to  look  at  what  I  will  caU  the  convenience  or  the 
inconvenience  on  one  side  or  the  other.  It  seems 
to  me  that  to  grant  the  application  would  be  a 
highly  inconvenient  course,  and  would  cause  em- 
barrassment in  the  action  when  it  came  to  be 
tried.  It  has  been  said,  and  truly  said,  that  the 
learned  judge  who  had  to  try  it  would  have  to 
lay  down  two  different  rules  in  regard  to  the 
different  parties.  The  damage  as  against  the 
ship  would  be  calculated  on  one  principle,  and  the 
question  of  whether  both  were  to  blame  would 
have  to  be  considered.  As  regards  the  pilot, 
another  question  would  have  to  be  considered, 
and  a  different  rule  as  to  damages  would 
have  to  be  applied.  I  do  not,  however, 
attach  much  importance  to  that,  because 
that  could  be  easily  dealt  with  by  the  learned 
judge.  But  there  is  another  matter.  In  the 
ordinary  course  the  case  against  the  ship  would 
be  tried  by  the  judge  with  assessors.  The  case 
against  the  pUot,  on  the  other  hand,  if  the  pilot 
thought  fit,  would  have  to  be  tried  by  a  jury.  If 
the  pilot  exercised  that  right,  and  I  do  not  know 
that  he  would  not,  very  seiious  inconveniences 
would  arise.  There  would  have  to  be,  as  it  were, 
two  trials  going  on  concurrently,  and  I  cannot 
see  how  the  matter  could  be  carried  out  with  anv 
amount  of  propriety.  For  those  grounds  I  think 
this  appeal  ought  to  be  granted.  On  the  one 
side  there  seem  to  me  to  be  serious  inconvenienceg 
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■which  may  have  to  be  enoonntered,  and,  adopting 
the  other  view,  there  is  no  inconvenience  or  diffi- 
culty at  all.  What  is  the  alternative  ?  It  seems 
to  me  that  the  covirt  has  only  one  course  to 

fursne,  and  that  is  the  course  which  is  surrounded 
y  no  difficulties. 

RioBY,  L.J. — I  am  of  the  same  opinion.  I 
think  this  is  a  question  of  discretion.  Assuming 
the  jurisdiction,  we  must  look  to  see  what  would 
l>e  the  probable  result.  If  the  pilot  is  made  a 
defendant  it  seems  to  me  almost  hopeless  that  the 
matter  could  be  trie<<  as  one  case,  and,  therefore, 
it  appears  to  me  most  desirable  that  he  should 

not  be  joined.  .        ?    ?»       j 

■"  Appeal  aUowed. 

Solicitors  for  the  appellants.  Hill,  JHekinton, 
and  Co. 

Solicitors  for  the  respondents,  Bate»ons,  Warr, 
and  Wimshurat. 


HIGH    COURT   OF    JUSTICE. 

CHANOERT  DIVISION. 
Wednesday,  Jan  15. 
(Before  Nobth,  J.) 
Be  PiBBCT;  Whitwham  v.  Piebct.  (a) 
Will  —  Construction  —  Charitable   gift  —  Impure 
personalty  —  Direction  to    trustees    to    sMmit 
proposal  for  distribution    among  charities  of 
property  included  in  gift. 
A  testator  gave  his   real  and  personal  estate  to 
trustees  upon  trust  to  sell  and  convert,  and  to 
apply   one-tenth  of  his   estate   over   and   above 
110,000!.   to   such    charitable    institutions    and 
objects  as   his   trustees   might  determine.     He 
died  in  1888,  leaving  realty  and  impure  per- 
sonalty as  well  as  pure  personal  estate. 
Held,  that  the  gift  to  the  charities  carried  realty 
and  impure  personalty,  and  was  a  gift  of  one- 
tenth  of  the  testator's  whole  distributable  estate 
over  and  above  110,000!.,  not  a  gift  of  one-tenth 
of  its  value  over  and  above  110,600Z.  at  the  ex- 
piration of  a  year  from  the  testator's  death,  and 
the  trustees  were  directed  to  submit  a  proposal 
showing    to    what    charitable    institutions    and 
objects,   and    in  what    sums  they  proposed  to 
apply  moneys  available  for  distribution  under  the 
gift. 
Benjamin  Piebct,  by  his  will  dated  the  Stb 
Dec.  1883,  provided  as  follows : 

I  give  and  beqneatb-all  my  real  and  personal  estate 
whatsoever  and  wheresoever  to  which  I  shall  be  bene- 
ficially entitled  at  the  lime  of  my  decease  nnto  [his 
trustees  therein  named] ,  npon  trust  to  sell  and  convert 
into  money  my  said  real  and  personal  estates,  or  snch 
parts  thereof  as  shall  be  of  a  saleable  and  convertible 
nature,  and  to  get  in  the  other  parts  thereof;  and  I 
direct  my  trustees  to  bold  the  moneys  to  arise  from  such 
sale,  conversion,  and  getting  in  upon  trust  thereout  in 
the  first  place,  to  pay  the  expenses  incidental  to  the 
execution  of  the  preceding  trust  and  my  funeral  and 
testamentary  expenses,  and  to  apply  one-tenth  of  my 
estate  over  and  above  110,0001.  to  snch  charitable  in- 
etitntions  and  objects  as  my  trustees  may  determine, 
and  at  snch  time  or  times,  and  in  such  manner  as  they 
may  think  fit,  and  to  stand  possessed  of  my  residuary 
real  and  personal  estate  until  conversion,  and  the  surplus 
of  the  said  moneys  and  all  my  estate  after  conversion 

(a)  Beported  by  J.  Tkcetbah,  Esq.,  Barrister-at-Law. 


thereof,  and  which  is  herein  referred  to  as  my  residuary 
estate, 

npon  trusts  for  the  benefit  of  his  wife,  children, 
brother  and  sister,  as  therein  mentioned. 

The  testator  died  on  the  24th  March  1888,  and 
his  will  with  a  codicil  thereto  not  affecting  the 
above-mentioned  charitable  gift,  was  proved  on 
the  3rd  Sept.  1888.  He  left  considerable  propei*ty 
including  real  estate  in  England,  Wales,  and  Italy, 
and  impure  personalty. 

In  1^8  the  trustees  of  the  testator's  will  com- 
menced an  action  for  the  administration  of  bis 
estate,  and  on  the  21st  Jan.  1889  obtained  an  order 
for  administration. 

The  estate  had  been  partly  roalised,  and  the 
trustees  had  in  their  hands  moneys  comprising 
proceeds  of  realty  and  impure  personalty  which 
were  available  for  distribution  under  the  cha- 
ritable gift  of  one-tenth  of  the  testator's  estate 
over  and  above  110,000!. 

The  action  now  came  on  for  further  considera- 
tion, and  the  questions  for  determination  were 
{inter  alia)  (1)  whether  the  gift  to  the  charitable 
institutions  included  impure  personalty  and  I'ealty 
as  well  as  pure  personalty;  and  (2)  whether, 
according  to  the  right  construction  of  the  will, 
the  gift  was  a  gift  of  one-tenth  of  the  value  at 
the  date  of  a  year  from  the  testator's  death, 
of  his  estate  over  and  above  110,000!.,  or  was  a 
gift  of  one-tenth  of  the  testator's  whole  distribut- 
able estate  over  and  above  110,000!. 

Cozens-Hardy,  Q.C.  and  Frederick  Thompson, 
tor  the  plaintiffs,  in  the  action,  stated  the  facts. 

Ingle  Joyce  for  the  Attomey-General. — The 
gift  to  the  charity  is  one-tenth  of  the  testator's 
estate  above  110,000!.,  and  comprises  his  impure 
personalty  as  well  as  i-ealty  and  pure  personalty. 
It  carries  all  accretions  on  the  one-tenth  since 
the  testator's  death.  In  Levns  v.  AUenby  (L.  Rep. 
10  £q.  66)  it  was  held  that  a  gift  of  residue  of 
personal  estate,  which  included  impui-e  personalty 
to  trustees  upon  trust  to  divide  the  same  amongst 
any  charities  in  £nglaiid  "  as  they  in  their  sole 
and  uncontrolled  discretion  shall  think  proper," 
was  equivalent,  as  to  the  impui-e  personalty,  to 
a  gift  to  charities  exempt  from  the  Mortmain 
Act  to  be  selected  by  the  trustees,  and  thei«- 
fore  a  valid  gift;  and  the  court  directed 
the  trustees  to  submit  to  the  judge  in  chambers 
the  names  of  the  charities  proposed  by  them, 
to  be  benefited.  That  case  was  discussed  in 
the  unreported  case  of  Be  Seton  Smith,  (a)  where 

(a)  Saturday,  June  2,  1894. 

(Before  Nobth,  J.) 

Be  Sbton  Shith  ;  Bbioht  Smith  v.  The  Attornet- 

Qenebal. 
Rosamund  Bbiort  Sxton  Smith,  by  her  will,  dated 
the  30th  Jnly  1888,  after  bequeathing  the  charitable 
legacies  following,  viz. :  To  the  Boyal  Society  for  the 
Prevention  of  Cnielty  to  Animals,  lOOOl. ;  to  the  Free 
Cancer  Hospital,  lOOOl. ;  to  the  Hospital  for  Consump- 
tion, Fnlham-road,  lOOOl. ;  to  St  George's  Hospital 
lOOOl. ;  and  directing  that  anch  charitable  legacies 
should  be  paid  exoluaively  out  of  such  part  of  the  per- 
sonal estate  as  might  be  lawfully  appropriated  to  such 
purposes,  bequeathed  all  the  residue  of  her  personal 
estate  to  her  executors  upon  trust  to  sell,  call  in,  and 
convert,  and  after  payment  of  debts  and  legacies  "  npon 
trust  to  divide  the  net  residue  of  the  proceeds  of  such 
sale,  calling  in,  and  conversion,  among  any  charities  that 
my  said  executors  may  think  desirable." 
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the  proceeds  of  sale  of  the  testator's  personal 
estate,  which  included  impure  personalty,  were 
given  to  "an^  charities  that  mjr  said  exe- 
cutors maj  think  desirable."  Here  the  gift  is 
to  such  cliaritable  institutions  and  objects  as  the 
trustees  may  determine.  In  Re  Clark  ;  Husband 
V.  Martin  (52  L.  T.  Rep.  406),  a  gift  of  residue, 
which  included  both  pure  and  impure  personalty 
to  trustees  "  to  fpve  it  to  the  poor  as  they  may 
think  fit,"  was  held  to  fail  as  to  so  much  of  the 
residue  as  consisted  of  impure  personalty,  on  the 
ground  that  the  charitable  objects  intended  to  be 
benefited  were  not  sufficiently  indicated  to  enable 
the  gift  to  be  read  as  a  gift  of  impure  personalty 
to  charities  authorised  to  hold  property  of  that 
nature.  For  the  purposes  of  the  present  case 
there  is  no  difference  in  the  law  between  land  and 
impure  personalty. 

Sivinfen  Eady,  Q.O.  and  Badeoek  for  some  of 
the  residuary  legatees. — We  admit  that  we  cannot 
distinguish  this  case  from  Lewis  t.  Alletiby  (ubi 
sup.),  bat  without  prejudice  to  getting  the  decision 
reversed  in  the  Court  of  Appeal. 

81.  John  Clarke  for  the  heir-at-law.  —  The 
decision  in  Leteis  v.  Allenby  {ubi  tun.)  is  not 
applicable  to  the  present  case,  as  there  tne  testator 
made  sxiecific  reference  to  hospitals,  which  can 
take  gifts  of  realty  and  impure  personalty,  and 
the  trustees  proposed  to  apply  that  part  of  the 
residue  which  consisted  of  impure  personalty  to 
such  charities  as  were  able  to  receive  it.  In  Be 
Clark ;  Huaband  v.  Martin  (ubi  sup.),  Kay,  J. 
expressed  himself  as  against  extending  the  rule  of 
Lewis  v.  Allenby  {ubi  sup.). 

Mulligan  for  another  residuary  legatee. — Lewis 
V.  Allenby  does  not  apply  here,  because  the  trustees 
in  the  present  case  nave  not  exercised  their  dis- 
cretion ;  and  until  they  do  it  is  impossible  to  say 
whether  any  such  question  arises.  [Noeth,  J. — 
That  is  a  reason  why  I  should  direct  the  trustees 
to  give  partieulare  of  the  maimer  in  which  they 
intend  to  distribute  the  money.] 

Curtis  Price,  James  Bolt,  and  E.  8.  Ford  for 
other  persons  interested. 

Noeth.  J. — I  have  no  choice  but  to  follow  the 
decision  in  Lewis  v.  Allenby  (ubi  sup.),  and  to 
hold  that  the  gift  to  the  charities  includes  impure 
personalty.  I  direct  the  trustees  of  the  testator's 
will  to  submit  for  the  approval  of  the  judge  in 
chambers  a  proposal  showing  to  what  charitable 
institutions  and  objects,  and  in  what  sums  re- 
spectively they  propose  to  apply  such  amount  as 
is  now  available  for  distribution  under  the  gift  of 

The  residue  oi  the  testatrix's  personal  estate  included 
impure  personalty. 

KoBTH,  J.,  in  his  jod^ment,  said :— I  think  I  am  bound 
to  follow  Leicis  v.  Allenby  (ubi  lup.),  which  appears  to 
me  to  be  very  like  this  case.  Indeed,  I  cannot  draw  any 
distinction  between  "  any  ohaiities  "  here  and  the  words 
"  any  hospitals  or  other  charitable  institutions  "  in  that 
case.  Leifis  v.  Allenby  {ubi  sup.)  has  never  been 
doubted  that  I  know  of,  and  I  know  that  it  has  been 
followed  in  various  oases  of  which  one  has  practical 
experience.  The  only  case  which  has  been  put  forward 
as  inconsistent  with  it  is  the  case  of  Re  Clark ;  Hutband 
V.  Martin  (52  L.  T.  Rep.  406),  before  Kay,  J.  That  case 
is  very  distinguishable  from  tiie  present.  What  Kay,  J. 
does  is  not  to  throw  any  doubt  on  leuu  v.  Allenby  (uin 
»«p.),  which  he  seems  to  treat  as  right,  but  ho  does  not 
follow  it  because  he  bad  a  totally  different  case  in  his 
opinion  to  deal  with. 


one-tenth  of  the  testator's  estate  beyond  110,OOOL 
to  such  charitable  institutions  and  objects  as  the- 
trustees  may  determine.  I  do  not  now  control 
their  selection,  but  I  think  that  the  court  ought  to 
know  what  is  being  done.  I  am  not  disposed  at 
present  to  direct  an  inquiry  for  the  purpose  of 
ascertaining  the  relative  values  of  the  pure  and 
impure  pereonalty.  I  think  that  the  gift  of  one- 
tenth  of  the  estate  beyond  110,0002.  is  a  gift  of 
one-tenth  of  the  whole  distributable  estate  as  it 
turns  out  beyond  110,(X)02.,  and  not  a  gift  of  one- 
tenth  of  the  value  of  the  estate  beyond  110,(X)0{. 
at  the  period  of  one  year  from  the  testator's 
death;  and  I  declare  that  the  direction  to  the 
trustees  as  to  the  application  of  the  one-tenth  of 
the  testator's  estate  oeyond  110,0002.  is  not  con- 
fined to  one-tenth  of  the  estate  or  the  proceeds 
thereof  on  the  2'4th  Mai-ch  1889,  being  the  expira- 
tion of  a  year  from  the  testator's  death,  after 
deducting  110,0002. 

Solicitors :  Field,  Boscoe,  and  Co. ;  Hare  and 
Co. ;  Crowders  and  Vizard ;  Foyer  and  Hordern ;, 
Godden,  Soa,  and  Holme. 


QUEEN'S  BENCH  DIVISION. 

Jan.  13  and  14. 

(Before  Weight  and  Kennedy,  JJ.) 

The  Noewich  Union  Fiee  Insueancb  Com- 
pany (apps.)  V.  Maoee  (Surveyor  of  Taxes), 
(resp.).  (a) 

Inland  Bevenue — Income  tax  —  Company  in 
England  with  foreign  branches — Interest  on 
investments  itiade  abroad  as  reserve  fund — 
Profits  made  abroad — Non-remittance  of  such 
sums  to  England — Income  Tax  Act  1842  (5  &  6 
Vict.  c.  35),  8.  100,  tched.  D.,  eases  1,  4, 
and  5. 

An  insurance  company  having  its  head  office  in 
England  had  branch  offices  in  England  and  in 
some  foreign  countries,  the  business  of  which 
was  conducted  by  managers  appointed  by  and 
acting  under  the  board  of  directors  at  the  head- 
office.  The  cmnpany  sought  to  have  exempted 
from  assessment  to  income  tax  (a)  a  sum  of 
55022.,  being  dividends  upon  various  foreign 
securities,  representing  part  of  the  profits  made 
abroad,  which,  instead  of  being  specifically  re- 
mitted to  this  country,  were  re-invested  in 
American  securities  for  the  purpose  of  forming 
a  reserve  fund  for  the  business  of  the  company 
there,  as  required  by  the  law  of  the  United 
States;  (6)  a  sum  of  12,8412.,  as  being  promts 
made  at  some  of  the  foreign  brariches,  which 
profits  were  not  specifically  broit^ht  or  remitted 
to  this  country,  out  were  retained  abroad  to 
effect  reserves.  The  company  contended,  as  to 
both  sums,  that,  as  no  part  of  .the  same  had  been 
actually  remitted  to  or  received  in  this  country, 
they  were  not  liable  to  assessment. 

Held,  that  both  sums  were  part  of  the  profits  and 
gains  of  the  btisiness  ana  were  liable  to  assess, 
ment  as  such. 

Case  stated  by  Income  Tax  Commissioners. 
At  a  meeting  of  the  Income  Tax  Commissioners 

for  the  City  of  Norwich,  on  the  10th  April  1894, 

the  Norwich  Union  Fire  Insurance  Company  (the 

apx>ellants)   appealed  against   an  assessment    of 

(a)  Beported  by  W.  W.  OaR.  Esq.,  BatrUter-st-Lsw. 
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t>5,787Z.  made  upon  them  for  the  year  ending  the 
5th  April  1894,  under  schedule  D. 

The  appellants  are  an  Enfjlish  company  regis- 
tered under  a  special  Act  (&  Yict.  c.  xx.),  -with 
their  i-egistered  head  office  in  Norwich,  England, 
where  the  directors  and  shareholders  meet,  and 
where  the  diyidends  are  declai-ed,  and  all  the 
affairs  of  the  company  are  directed,  managed, 
and  controlled. 

The  appellants  have  a  number  of  branch  offices 
in  England,  America,  Australia,  New  Zealand, 
and  elsewhere,  the  business  details  of  which  are 
conducted  by  managers,  and  in  some  cases  with 
local  dii-ectors  appointed  by  and  acting  under  the 
boai'd  of  directors  in  Norwich,  the  general  direc- 
tions and  instructions  emanating  n-om  the  head 
office  in  Norwich.  The  business  carried  on  out 
of  the  United  Kingdom  is  conducted  by  the 
managers  abroad,  who  are  appointed  and  act 
under  power  of  attorney  signed  by  nine  of  the 
directors  of  the  company  in  Norwich,  and  such 
managers  have  the  power  to  accept  risks  and  issue 
policies  without  reference  to  the  head  office; 
whereas  in  the  case  of  the  agencies  in  England 
coTer  notes  only  are  given,  and  directors  at  the 
head  office  determine  whether  to  accept  or  decline 
risks. 

The  annual  income  of  the  appellants  is  derived 
£rom  premiums,  interest  on  investments,  fees,  and 
profits  on  sales  earned  at' the  head  and  branch 
offices,  the  who]e  being  brought  into  one  account 
and  a  set  of  books  kept  and  entered  up  at  the  head 
office,  and  is  set  forth  in  the  annual  balance-sheet 
issued  to  the  shareholders,  and  the  branch  offices 
do  not  issue  any  separate  balance-sheet. 

The  assessment  of  65,7872.  made  upon  the 
appellants  was  based  on  their  own  return,  which 
included  profits  and  losses  made  at  all  the 
branches.  This  sum  included  an  item  of  17,1572. 
for  untaxed  interest  and  an  item  of  12,8412.  for 
profits  made  at  the  New  York  and  New  Zealand 
branches.  The  appellants  sought  to  have  the 
assessment  amended  by  having  (a)  55022.  deducted 
from  the  item  of  untaxed  interest  as  being 
dividends  upon  various  foreign  securities  (as  per 
schedule)  payable  out  of  and  not  specifically 
remitted  to  or  received  by  the  appellants  in  the 
United  Kingdom ;  (b)  12,8412.  deducted  as  being 
the  profits  made  at  some  of  the  foreign  branches 
as  set  out  in  the  schedule,  and  not  specifically 
remitted  to  or  received  by  the  appellants  in  the 
United  Kingdom. 

The  5502r  represents  part  of  the  profits  made 
abroad,  and  instead  of  being  specifically  remitted 
to  this  country  is,  together  with  other  funds 
belonging  to  the  appellants,  reinvested  in  American 
securities,  but  the  amount  is  accounted  for  at  the 
head  office  here  and  included  in  the  general 
accounts  and  balance-sheet,  and  could  if  required 
be  specifically  remitted  to  this  country. 

The  12,8412.  comprises :  70862.,  the  profits  made 
by  the  New  York  branch,  and  57552.  made  by  the 
New  Zealand  branches.  These  profits  are  not 
specifically  brought  to  or  remitted  to  this  country, 
being  retained  abroad  to  effect  reserves  or  for 
other  purposes  of  the  appellants,  but  they  are 
accounted  for  to  the  head  office  and  included  in 
the  general  balance-sheet.  All  the  branches  are 
conti-olled  from  the  head  office,  and  from  time  to 
time  the  balances  ai-e  adjusted  between  the  head 
and  branch  offices.  The  majority  of  the  share- 
holders are  English  subjects,  and  all  dividends 


are  declared,  paid,  and  remitted  from  this 
country. 

It  was  contended  for  the  appellants,  {a)  that 
the  dividends  upon  the  foreign  securities  fell  to 
be  assessed  under  the  4th  case  of  sect.  100  of 
5  &  6  Yict.  c.  35,  and  that  therefore  the  assess- 
ment should  be  restricted  to  the  fuU  amount  of 
the  sums  actually  i-eceived  in  Great  Britain,  and 
that  the  sum  of  55022.  had  not  been  i-eceived  in 
this  country  by  the  appellants:  Colquhoun  v. 
Brooks  (61  L.  T.  Rep.  518 ;  14  App.  Gas.  493). 

For  the  surveyor  of  taxes  it  was  contended  that, 
even  if  the  dividends  on  the  foreign  securities 
fell  to  be  assessed  under  case  4,  the  dividends,  if 
not  specifically  received,  had  been  constructively 
received  in  this  country :  Scottish  Mortgage  Com- 

fany  of  New  Mexico  v.  McKelvie  (2  Tax.  Gas.  165 ; 
i  Scotch  L.  B«p.  87),  and   he  contended  that 
Colqiihoun  v.  Brooks  (ubi  sup.)  did  not  apply. 

It  was  also  contended  for  the  appellants  (6)  that 
as  to  the  12,8412.  profits  made  by  the  New  York 
and  19  ew  Zealand  branches  as  foreign  profits  they 
fell  to  be  assessed  under  Case  5  of  sect.  100  of 
5  &  6  Yict.  c.  35,  and  that  as  such  profits  had  not 
been  remitted  to  or  received  in  Gi'eat  Britain  they 
were  not  liable  to  assessment :  Colquhoun  v.  Brooka 
(ubi  sup.),  and  Bartholomay  Brewing  Company  v. 
Wyatt  (69  L.  T.  Rep.  561 ;  (1893)  2  Q.  B.  499). 

The  surveyor  contended  that  as  the  appellants 
were  an  English  company  with  branches  in 
different  parts  of  the  world  carrying  on  and  con- 
trolling the  whole  of  its  business  and  dividing 
and  expending  its  income  from  its  head  office  in 
this  country,  the  whole  of  its  profits  wherever 
made  were  chargeable  under  case  I  of  schedule  D, 
whether  specifically  i-emitted  to  this  country  or 
not :  The  London  Bank  of  Mexico  v.  Apthorpe 
(65  L.  T.  Bep.  601;  (1891)  2  Q.  B.  378); 
The  Cesena  Sulphur  Company  v.  Nicholson  (35 
L.  T.  Rep.  275 ;  1  Ex.  Div.  428) ;  The  CalciMa 
Jute  Mills  Company  v.  Nicholson  (35  L.  T.  Bep. 
278;  1  Ex.  Div.  437).  He  also  contended  that 
Colquhoun  v.  Brooks  (ubi  sup.)  did  not  appljr,  as 
in  that  case  the  appelkint  carried  on  two  distinct 
businesses,  one  of  which  was  carried  on  wholly 
and  solely  abroad ;  that  the  case  of  Bariholoinay 
Brewing  Company  v.  Wyatt  (ubi  sup.)  did  not 
apply,  as  there  the  profits  were  derived  from 
shares  in  an  American  company,  whose  business 
was  wholly  carried  on  by  the  American  company 
in  America. 

The  Commissioners  confirmed  the  assessment, 
and  the  question  now  was  whether  the  com- 
missioners were  right. 

Bigham,  Q.G.  (Loehnie  with  him)  for  the  ap- 
pellants. —  Two  points  arise  in  this  case,  and 
with  regard  to  one  it  may  be  said  against 
me  that  it  is  covered  by  uie  decision  of  tiie 
House  of  Lords  in  the  case  of  The  San  Paulo 
(Brazilian)  Railway  Company  v.  Carter  (73 
L.  T.  Bep.  538);  but  the  second  point  is  un- 
touched by  the  decision  in  that  case.  The  first 
point  is  as  to  the  12,8412.  profits  made  by  foreign 
branches  abroad,  and  witn  regard  to  this  point 
no  doubt  the  San  Paulo  case  (ubi  sup.)  is  very 
similar  in  its  facts  to  the  present,  and  it  may 
be  very  difficult  to  distinguish  the  one  case  from 
the  other.  The  only  distinction  I  can  make  is, 
that  the  branch  offices  in  this  case  are  more  like 
separate  and  independent  businesses  earned  on 
abroad,  and  they  are  managed  by  people  who  have 
themselves   to    exercise   control,  and    who  are 
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sppointed  abroad  to  carry  on  the  baaineBses  there. 
The  real  question  in  the  case  is  as  to  the  assess- 
ment to  income  tax  of  the  55022.,  being  the  divi- 
dends upon  certain  foreign  securities  not  remitted 
to  or  received  in  this  country,  and  the  decision  in 
the  8an  Paulo  case  does  not  touch  this  question. 
In  order  to  comply  with  United  States  law  in 
reference  to  the  carrying  on  of  insurance  busi- 
nesses thera,  we  are  compelled  as  a  sort  of  guaran- 
tee to  purchase  and    keep  in   America  certun 
secnrities,  and  the  sum  in  question  relates  to  the 
dividends  which  we  receive,  and  which  are  paid  to 
us  in  America,  in  respect  of  the  securities  which 
we  hold  there.     No  part  of  these  dividends  is 
remitted  to  this  country,  but  they  are  invested  in 
eimilar  securities  in  America.      They  therefore 
are   dividends  in    respect  of  foreign  securities, 
and    as    such  they  fall  within  case   4,  and  as 
by  that  case  the  duty  is  to  be  assessed  on  the 
amount    of    the    interest    which    has   been,   or 
will  be,  received  in  Great  Britain,  and  as  the  case 
finds  that  no  part  of  such  interest  has  been  so 
received,  none  is  assessable.    The  dividends  which 
Are  distributable  amongst  the  shareholders  ai-e 
«onq>uted  with  reference  to  that  item  as  well  as 
other  items  of  profit  and  loss,  and  hence  the 
Grown  contend  that  case  1,  and  not  case  4,  is 
applicable.      [The    Attomey-Chneral. — Our  con- 
tention is,  that  there  is  an  absolute  finding  of  fact 
that  there  were  profits  from  the  business  part  of 
which  is  carried  on  in  England,  and  upon  con- 
clusive authority  we   say  that  brings  the  case 
within  case  1  and  not  within  case  4;  but  if  it 
does  not  come  within  case  1,  and  if  it  is  to  be 
considered  as  a  case  of  remittance  or  non-remit- 
tance within  case  4,  then  we  say  that  there  was  a 
constructive  remittance  of  these  dividends  to  this 
conntry ;  and  the  case  of  The  Scottish  Mortgage 
Company  of  New  Mexico  v.   McKelvie   (2   Tax 
Gases,  165)  shows  that,  if  there  be  two  bases  of  taxa- 
tion, the  Crown  can  adopt  either.]    O ur  contention 
is,  that  we  come  under  case  4  and  not  under  case  1, 
and  that  there  has  been  no  remittance  to  this 
country  of  these  dividends,  and  that  they  are  not 
assessable.      The  case  of  the   Scottish  Mortgage 
Company  of  New  Mexico  v.  McKelvie  {ubi  sup.)  is 
entirely  different,  as  that  was  not  the  case  of  a 
company  trading  in  this  country  with  English 
money  and  using  the  money  for  trading  purposes 
by  having  investments  in  different  parts  of  the 
world.    The  distinction  is  as  to  the  actual  receipt 
of  the  money  in  this  country.    If  it  were  not  the 
case  of  an  insurance  company  at  all,  but  the  case 
of  a  merchant  carrying  on  business  in  London, 
who  invests  some  of  nis  profits    in    American 
securities  and  leaves  them  there,   how    is    the 
income  tax  paid  in  respect  of  these  American 
securities  P    The  dividends  are  collected  in  this 
country  by  coupons  being  paid  into  a  bank,  and 
the  banker  now  deducts  the  tax  before  he  credits 
his  customer  with  the  amount;    but  when  the 
dividends  are  npt  collected  or  received  in  this 
country,  but  are  paid  abroad  and  remain  abroad, 
there  is  no  machinery  under  the  Act  for  collecting 
the  tax,  and  we  submit  that  there  is  no  obligation 
to  make  any  return  in  respect  of  such  receipts 
Abroad.    He  referred  to  the  case  of  Forbes  v. 
The  Scottish  Widows  Fund   and  Life  Assurance 
Society  (an  unreported  decision  of  the  Gonrt  of 
•Session  given  on  the  17th  Dec.  1895). 

Sir  Biehard  E.  Webster  ( A.-G.)  and  Danckwerts, 
for  the  respondent,  were  not  called  upon. 


"Wright,  J. — It  is  not  necessary  to  express  any 
opinion  as  to  the  case  of    interest  ai-ising  on 
foreign  investments  where  those  investments  are 
made  for  the  sake  of  investment.    Supposing  a 
firm   of    traders,    ti-ading    abroad,    instead    of 
dividing  their  profits  there — say  profits  made  in 
an  American  tnide — choose  to  invest  those  profits 
in  American  securities,  the  interest  arising  on 
that  investment  would  seem  to  me  to  come  within 
case  4  and  not  within  case  1.    That,  however,  is 
not  the  point  we  have  to  decide  here.    The  real 
point  in  the  case  may  be  put  in  one  sentence.    If 
there  is    a  trade  which  cannot  be    carried  on 
without  making  investments  abroad,  the  interest 
arising  on  the  investments   necessaiily  made  for 
the  purposes  of  the  trade  is,  as  it  seems  to  me, 
part  of  the  gains  of  that  trade.     Constantly  it 
occurs  that  companies    canying   on  operations 
abroad  have  balances  which  they  leave  at  interest 
on  foreign  secturities  for  a  time,  or  they  even 
provide  a  reserve  fund  in  foreign  securities.    In 
practice  the  interest  on  securities  of  either  kind  is 
always  brought  into  account  as  part  of  the  profit 
and  gains  of  the  business.     In  the  present  case  I 
think  it  clearly  appears  that  the  company  could 
not  cany  on,  or  could  not  so  profitably  carry  on, 
its  business  in  America  unless,  as  the  business 
inci-eased,  they  provided  continually  augmenting 
reserves  in  these  American  securities.    They  do 
not   invest  in.  those  investments   for    the    sake 
of  investment,  or  for  the  sake  of  making  profit  by 
those  investments,  but  for  the  sake  of  having  a  fund 
invested  in  America  to  answer  the  requirements 
of  the  American  law.    In  effect  it  seems  to  me, 
that  the  55022.  is  received  in  this  country,  because 
owing  to  the  exigencies  of  the  American  law,  this 
money  would  have  to  be  sent  out  fiom  here  if  it 
were  not    otherwise  provided;   and  if  it  can  be 
otherwise  provided,  and  so  relieve  the  funds  of  the 
company  in  this  country  from  being  despatched 
from  this  conntry,  it  is  a  mere  matter  of  conveni- 
ence which  does  not  appear  to  me  in  any  way  to 
alter  the  nature  or  character  of  the  moneys  for 
the  purpose  of  investment.     The  Scotch  case  of 
The  Scottish  Mortgage  Company  of  New  Mexico 
V.  McKelvie  {ubi  sup.)  has  been  referred  to  as  an 
aathoritv  for  saying  that  the  Crown  may  elect 
under  which  case  it  will  tax  the  subject.    I  doubt 
if  it  is  an  authority  for  that  proposition  to  its  full 
extent.    It  is  no  doubt  an  authority  for  the  pro- 
position that  if  a  particular  company  is  clearly 
within  case  4,  the  Grown  may  tax  it  under  case  4, 
even  though  it  may  also  be  under  case  1 ;  but  I 
doubt  wheuier  it  is  an  authority  for  the  converse 
proposition.    I  doubt  whether  the  Crown  could 
always  elect  to  tax  under  case  1  if  the  company 
were  clearly  under  case  4.    I  do  not  say  whether 
it  is  so  or  not.    I  only  say  it  seems  to  me  doubtful 
whether  the  Scotch  case  decides  the  proposition 
which  the  Attorney-General  has  stated  in  its  tall 
entirety. 

Keitnedt,  J.— I  agree. 

The  Attorney-General  added  that  he  did  not 
contend  that  in  all  cases  the  Crown  could  elect, 
and  that  he  did  not  think  the  Scotch  case  decided 
more  than  Wright,  J.  had  said. 

Judgment  for  tke  Crown. 

Solicitors  for  the  appellants,  Nye  and  Moreton. 
Solicitor  tor  the  respondent.  The  Solicitor  of 
Inland  Revenue. 
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Be  John  Bassbtt  ;  Ex  parte  Lewis— Thk  Paeis. 

[Adk. 

QUEEN'S  BENCH  DIVISION,  IN  BANK- 
RUPTCY. 
Tuesday,  Dee.  3, 1895. 
(Before  Williajkb,  J.) 
Be  John  Bassett  ;  Ex  parte  Lewis,  (a) 
Bankjttptcy — Cost$  of  appeal  in  bankruptcy — Costs 
of  appeal  in  Chancery — Samepariies — Nopower 
to  set  off. 
The  costs  incurred  in  bankruptcy  proceedings  are  to 
be  kept  quite  distinct  from  those  incurred  in 
other  proceedings  in  the  High  Court,  and  there- 
fore the  costs  of  an  appeal  to  the  High  Court 
from  the  Coimty  Court  in  Bankruptcy  cannot  be 
set  off  against  the  costs  of  an  appeal  to  the  High 
Court  from  the  County  Court  on  the  Chancery 
side,  even  though  the  parties  to  tlie  two  appeals 
are  the  same. 
This  was  an  application  hj  Joseph  Lewis,  the 
liquidator  of  theBaasett  PlaBter  Company  Limited, 
tliat  a  sum  of  302.  deposited  by  him  at  the  time  of 
entering  an  appeal  in  bankruptcy  as  secnritT  for 
the  costs  of  the  appeal  might  be  paid  out  to  him. 
On  the  7th  Feb.  1894  Lewis  applied  by  motion 
to  the  Warwickshire  County  Court  for  an  order 
against  John  Bassett,  the  managing  director  of 
the  Bassett  Plaster   Company  Limited,  to  pay 
over  to  Lewis  as  liquidator  of  the  company  a  sum 
of    1892.   13».   Hi.   received  by  Bassett   on   be- 
half of  the  company  and  retained  by  him  on 
account  of  an  alleged  claim  against  the  company. 
In  that  motion  Bassett  was  ordered  to  pay  over 
the  sum  claimed  forthwith  with  costs   and  on 
appeal  by  Bassett  to  the  High  Court,  his  appeal 
was  dismissed,  and  Bassett  was  ordered  to  pay 
the  costs.   On  the  Slst  Aug.  1894  Lewis  presented 
a  petition  against  Bassett  in  the  Warwickshire 
County  Court ;  this  petition  was  dismissed  with 
costs,  and  on  appeal  to  the  Divisional  Court  sitting 
in  Bankruptcy,  the  appeal  was  dismissed,  with 
costs,   against  Lewis.     The    costs    in    the    two 
proceedings  were  taxed  by  the  master,  and  he 
ordered  that  the  costs  due  from  Lewis  to  Bassett 
in  the  bankruptcy  appeal  in  which  Bassett  was 
successful  should  he  set  off  against  the  costs  due 
to  Lewis  from  Bassett  in  the  other  appeal  in 
which  Bassett  had  failed.     Lewis  now  applied 
that  the  202.  deposited  as  security  for  his  appeal 
in    bankruptcy    might  (in  consequence    of    the 
master's  order  setting  oS  the  costs)  be  paid  out  to 
him. 

Mtiir  Mackenzie  for  the  applicant. — The  master 
made  an  order  setting  off  the  costs  of  the  appeal 
in  which  Lewis  was  unsuccessful  against  the  costs 
of  that  in  which  Lewis  was  successful.  He  had 
a  right  to  make  such  an  order  if  the  costs  in 
each  case  were  incurred  between  the  same  parties, 
and  in  each  case  in  High  Conrt  proceedings.  It 
is  true  that,  in  Be  Adams ;  Ex  parte  Qxiffin  (14 
Ch.  Div.  37;  42  L.  T.  Rep.  704),  it  wafe  decided 
that  the  Court  of  Appeal  would  not  allow  costs 
incurred  in  any  division  of  the  High  Court  to  be 
set  off  against  costs  in  bankruptcy,  although  such 
costs  wera  incurred  in  proceedings  between  sub- 
stantially the  same  parties  as  were  litigating  in 
bankruptcy.  That  case,  however,  was  decided 
before  the  Bankruptcy  Act  1883  was  passed,  and 
is  of  doubtful  antnority  on  this  point,  as  bank- 
ruptcy matters  are  now  assigned  to  the  Queen's 
Bench  Division  (see  Williams  on  Banki-uptcy, 
ra)  Boported  by  Waltib  B.  Tateb,  Esq.,  B«rriater-at-r^w. 


8th  edit.  p.  128),  and  by  the  Rules  of  the  Supreme- 
Court  a  set-off  for  costs  may  be  allowed  between 
parties.     He  referred  to 

Barker  v.  Hemming,  43  L.  T.  Bep.  678  :   5  Q.  B, 

Div.  609: 
Pelton  V.  Harrison ;  65  t.  T.  Bep.  84S ;  (1892)  1 
Q.  B.  118. 

He  also  referred  to  Bankruptcy  Rules  1886,  r. 
353 :  "  When  no  other  provision  is  made  by  the- 
Act  or  these  rules,  the  present  law,  procedure  and 
practice  in  bankruptcy  matters  shall,  in  so  tar  as 
applicable,  remain  in  force.  And.  save  as  pro- 
vided by  these  rules  or  rules  amending  them,  the 
Rales  of  the  Supreme  Court  shall  not  apply  to 
any  proceeding  in  bankruptcy."  fWiLLiAMS,  J. 
referred  to  BUkey  v.  Latram  (60  L.  T.  Rep.  624; 
41  Ch.  Div.  518),  and  Edward  v.  Hope  (53  L.  T. 
Rep.  69 ;  14  Q.  B.  Div.  922.)] 

F.  C.  WiUis,  for  the  respondent,  was  not  called 
upon. 

Williams,  J. — I  am  of  opinion  that  this  set- 
off ought  not  to  be  allowed.  It  would  be  a  most 
just  thing  to  allow  it  here,  but  I  cannot  do  so. 
Up  to  the  passing  of  the  Judicature  Acts  the  point 
would  not  have  been  arguable  that  the  costs  of 
an  appeal  like  this  on  the  Chancery  side  of  the 
County  Court  could  be  set  ofE  against  costs  of  an 
appeal  on  the  Bankruptcy  side  Has  t]ien  the 
Judicature  Act  altered  the  bankruptcy  mle  ?■ 
There  is  indeed  no  express  alteration,  but  a  power 
is  given  to  taxing  masters  to  allow  a  set-off  of 
costs.  That  power  does  not  apply  to  the  costs  of 
two  independent  proceedings  such  as  these,  and 
relates  only  to  the  common  law  side.  Then  ia- 
there  anytMng  in  the  fact  that  both  these  sets  of 
costs  wei-e  incun-ed  in  the  Divisional  Court  when 
sitting  to  hear  appeals  from  the  County  Court  ?' 
I  think  not.  The  costs  of  the  appeal  from  the 
County  Court  in  the  company  matter  ought  not 
to  be  deducted  from  the  costs  incurred  in  the- 
bankruptcy  matter.  The  costs  of  the  bankruptcy 
proceedings  should  be  kept  distinct,  they  are- 
special  proceedings,  they  slyb  strictissimi  juris,  and 
the  costs  of  them  should  be  dealt  -with  on  that 
footing.  They  may  have  the  effect  of  altering  a 
debtor  s  status.    The  set-off  cannot  be  allowed. 

Application  refused. 

Solicitors  for  the  applicant,  Harvey  and  CaproHr- 
for  E.  C.  Newey,  of  Birmingham. 

Solicitors  for  the  i-espondent,  F.  Hatlon  for 
Goodrich-Clarke  and  Smith,  of  Birmingham. 


PROBATE,  DIVORCE.  AND  ADMIRALTT 
DIVISION. 

ADMIBALTY    BUSINESS. 
Monday,  Jan.  20. 
(Before  the  Peesident  (Sir  Francis  Jeune.) 
The  Paris,  (a) 
Solicitor — Lien  —  Charging    ordtr — Aasignnient 
— Notice  of  right  to  lien — Solicitors  Act  1860 
(23  &  24  Vict.  c.  127),  «.  28. 
Where  in  an  action  a  plaintiff  has,  through   his 
solicitors'  exertions,  recovered  a  sum  of  nwmey, 
whether  by   compromise  or  oOierwise,  and  this 
sum  is  received  from   the  defendants  by  the 
defendants'  solicitors  for  the  purpose  of  discliarg- 

{a)  RyporWU  by  BlTLIR  AsPiBALL   «ii<l  K.  A.  SATOW,    Esqra., 
Barri8tera-»t-Law. 
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The  Paris. 


[Adm. 


ing  the  defendanW  liability,  the  fact  of  the  exis 
tenee  of  the  action  it  notice  to  the  defendants' 
solicitors  of  the  right  of  the  plaintiff's  solicitors 
to  a  lien  on  the  fund.  Ana  if  the  defendants' 
solicitors,  without  the  knoteledge  of  the  plaintiff's 
solicitors,  received  from,  the  plaintiff  himself 
authority  to  apply  the  fund  in  discharge  of  debts 
due  from  him  to  the  defendants'  solicitors  and 
other  persons,  their  clients,  and  they  so  applied 
the  m/>ney,  such  application  of  the  'inoney  cannot 
be  treated  as  an  assignment  thereof  without  notice 
within  the  vieaning  of  the  Solicitors  Act  1860 
(«.  28),  80  as  to  deprive  the  plaintiff's  solicitors 
of  their  right  to  a  charging  order. 

This  waa  a  summons  adjonmed  into  court. 

A  collision  bavinf^  occurred  between  the  steam- 
sbipa  Sam  Weller  and  Paris,  Mr.  Barton,  the  owner 
of  the  former  vessel,  brought  an  action  against 
the  Pai-i».  In  that  action  Messrs.  Crump  and  Co. 
acted  as  solicitors  for  Mr.  Barton,  and  Messrs. 
Downing,  Holman,  and  Co  acted  for  the  owners 
or  the  underwriters  of  the  Paris.  Under  a  com- 
promise made  in  June,  50  per  cent,  of  the  damages 
was  to  be  paid  over  hj  the  defendants  to  the 
plaintiff,  the  amount  on  which  this  percentage  was 
to  be  computed  being  left  to  be  determined  by  the 
award  of  an  arbitrator.  At  this  time  certain  debts 
were  due  from  Mr.  Barton  to  certain  persons  repre- 
sented by  Messrs.  Downing,  Holman,  and  Co.  On 
the  2oth  July  the  following  letter  was  given  to 
Messrs.  Downing,  Holman,  and  Co.  by  Mr.  Barton, 
by  his  managing  clerk : 

In  reply  to  your  favour  of  the  22nd  inat.  Mr.  Barton 
desires  me  to  say  that  he  agrees  to  your  settling  the 
amount  dne  to  yonrselveB,  to  Mesirs.  Helmore  and  Co., 
and  Messrs.  Holman  and  Sons,  ont  of  the  money  coming 
in  from  s.s.  Paris. 

On  the  2nd  Nor.  the  award  of  the  arbitrator  was 
made,  the  effect  of  which  was  to  fix  the  sum  due 
by  the  defendants  to  the  plaintiff.  Under  the 
letter,  Messrs.  Downing,  Holman,  and  Co.  paid 
away  to  themselves  and  the  firms  mentioned  in  the 
lertter,  certain  sums  amounting  to  the  whole  sum 
due  to  the  plaintiff  by  the  defendants. 

Messrs.  Crump  and  Co.,  having  called  upon 
Messrs.  Downing,  Holman,  and  Co.  to  pay  over  to 
them  the  money  or  the  amount  which  i-epresented 
their  costs,  were  informed  that  the  money  had 
been  paid  away  under  the  order.  Messrs.  Crump 
and  Co.  now  applied  for  a  declaration  giving  them 
a  charge  upon  this  fund. 

Dawson  Miller,  for  Messrs.  Crump  and  Co.,  in 
support  of  the  amplication. — The  act  done  by  the 
defendants'  solicitors  was  an  act  done  to  defeat 
onr  lien.  Only  a  bond  fide  purchaser  for  value 
without  notice  can  defeat  our  right: 

Solicitors  Act  1860  (23  &  24  Vlot.  c.  127),  s.  28  ; 
DalloK  V.  Garrold,  52  L.  T.  Eep.  240 ;  13  Q.  B.  Div. 
543 ;  14  Q.  B.  Div.  543.      ' 

Notice  means  notice  of  the  right  to  a  lien,  and 
not  of  the  existence  of  a  charginK  order  : 

Cole  V.  EUy,  70  L.  T.  Eep.  892  :  (1894)  2  Q.  B.  180 ; 
Faithfull  V.  Ewen,  37  L.  T.  Bep.  805  ;  7  Ch.  Div. 

495; 
The  Leader,  18  L.  T.  Eep.  767 ;  3  Mar.  Law  Cas. 

O.  S.  118  :  L.  Bep.  2  A.  &  E.  314  ; 
EUdell  V.  ContTigham,  28  L.  J.  213,  Ex. 

Boyd{Gough  with  him),  contra. — The  court  will 
make  no  charging  order  where  the  whole  of  the 
money  has  been  bona  fide  paid  over  and  paid 
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away  before  any  application  for  a  charging  order 
under  the  statute,  and  before  any  judgment  of  the 
court  is  obtained : 

Seton  on  Deorees,  5th  edit.,  vol.  ii.,  p.  931 ; 

Shippey  v.  Grey,  42  L.  T.  Eep.  673;  49  L.  J.  524, 
Q.B.i 

Boss  V.  Buxton,  60  L.  T.  Bep.  630 ;  42  Ch.  Div.  190 ; 

Bead  v.  Dupper,  6  T.  E.  361 : 

The  Hope,  49  L.  T.  Bep.  158;  5  Asp.  Mar.  Law 
Cas.  126  ;  8  P.  Div.  144. 
Primarily  the  clients  who  have  employed  the 
solicitors  are  responsible.  The  order  charging  the 
sum  involved  is  only  made  by  way  of  collateral 
security  to  prevent  the  solicitor  losing  his  costs, 
and  not  unless  it  is  shown  that  the  client  is  unable 
to  pay,  nor  when  the  application  for  the  charge 
is  pi-actioally  that  of  the  client : 

Jackson  v.  Smith,  53  L.  J.  972,  Ch.,  at  p.  976. 
So  far  as  regards    all    parties    except  Messrs. 
Downing,  Holmau,  and  Co.,  there  is  no  evidence 
that  they  are  affected  with  notice  of  the  action. 

Dawson  Miller  in  reply. 

The  Pbesidekt  (Sir  Francis  Jeuue),  after 
stating  the  facts,  proceeded  :  — When  Messrs. 
Crump  called  upon  Messi-s.  Downing  and  Holman 
to  pay  over  to  them  the  money  or  the  amount 
which  represented  their  costs,  they  were  told  that 
the  money  had  been  paid  away  under  the  order; 
and  the  question  is,  whether,  under  these  circum- 
stances, they  are  entitled  under  the  Solicitors  Act 
to  a  declaration  giving  them  a  charge  upon  this 
fund.  Now  it  is  said  that  they  cannot  have  this, 
for  three  reasons.  In  the  first  place,  it  is  urged 
that,  before  judgment,  or  before  what  in  the 
agi-eement  of  the  parties  is  equivalent  to  a  judg- 
ment, viz.,  the  award  of  the  arbitrator,  there  was 
this  letter  and  the  money  was  actually  paid  away. 
So  it  is  said  thei-e  is  no  fund  upon  which  the 
declaration  can  be  made  ;  that  the  case  is  similar 
to  one  in  which  the  plaintiffs  and  defendants, 
or  the  plaintiffs'  and  defendants'  solicitors,  behind 
the  backs  of  everybody,  compromised  the  suit  ta 
bring  it  to  an  end,  so  that  there  never  was  any 
judgment.  It  is  exactly  in  the  same  way  as  if  the 
money  had  been  paid  away  and  is  irrecoverable. 
Now,  is  that  so  ?  I  do  not  think  it  is.  There 
appear  to  me  to  be  two  answers  to  the  case  put 
forward.  In  the  first  place,  it  is  true  there  was  no 
judgment,  or  what  was  equivalent  to  an  actual 
jui^pnent,  until  Nov.  2  ;  but  there  was  a  com- 
promise early  in  June,  and  it  appears  to  me 
that  fixed,  not  the  actual  sum  due,  because  that 
had  to  be  worked  out  by  the  arbitrator,  but  the 
fimd  to  be  recovered  by  the  exertions  of  the  soli- 
citors. It  seems  to  me  that  for  all  purposes  that 
was  a  sum  which,  though  not  realised,  was  reco  rered 
within  the  meaning  of  the  Act.  I  think  that  is 
supported  by  the  decision  to  which  I  have  been  - 
referred  in  the  case  of  Boss  v.  Buxton  (uli  sujk). 
Then  there  was  another  point.  It  appears  to  me 
that  the  assignment  under  which  they  claim,  aad 
which  is  dated  June  25, 1895.  is  void  within  the 
Act.  The  terms  of  the  Act  are  :"  that  all 
conveyances  and  acts  done  to  defeat,  or  wliich 
shall  operate  to  defeat,  such  charge  or  right,  shall, 
unless  made  to  a  bona  fide  purchaser  for  value 
without  notice,  be  absolutely  void  and  of  no  effect." 
Was  this  an  act  done  to  defeat,  or  which  opei-ated 
to  defeat,  the  charge  or  right  of  the  plaintiff's  soli- 
citors F  It  clearly  was  an  act  which  operated  to 
defeat,  and  it  is  enough  to  say  that  in  this  case 
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it  is  relied  upon  as  defeatini^,  the  claim,  because, 
if  it  does  not  defeat  the  claim  of  the  plaintiff's 
solicitors,  nothing  does.  Therefore,  it  appears  to 
me  quite  clear  that  it  is  an  act  operating  to  defeat. 
Then,  was  it  made  to  a  bond  fide  pru-chaser  for 
value  without  notice  P  I  think  it  was  not  made 
without  notice.  There  was  clear  notice  to  Messrs. 
Downing  and  Holman,  and  they  were  acting  as 
solicitors  for  Messrs.  Helmore,  and  for  Messrs. 
Holman,  and  on  their  own  behalf.  I  think  there 
was  notice,  on  the  face  of  the  document,  that  this 
was  money  which  was  to  come  from  the  Paris  out 
of  the  frmts  of  the  judgment  successfully  obtained, 
or  to  be  obtained,  by  the  plaintiff.  It  seems  to 
me  to  be  clear,  upon  the  cases  which  are  cited,  that 
it  is  not  necessary  that  thei-e  should  be  notice  of 
the  claim  of  the  solicitors  ;  it  is  quite  sufficient  if 
there  is  notice  that  the  assignment  is  out  of  the 
fund  realised  by  a  successful  action.  The  autho- 
rity of  Cole  V.  Eley  (uhi  sup.)  and  of  J)<dlow 
V.  Garrold  (ubi  sup.)  appears  to  be  quite  suffi- 
cient to  show  that.  In  these  circumstances  I 
think  that  this  assignment  must  be  treated  for 
this  purpose  as  void.  What,  then,  is  the  state  of 
things  P  It  is,  that  these  persons  have  obtained 
money  which  they  were  not  entitled  to  have,  and 
in  accordance  with  the  authorities  it  is  clear  that 
they  are  bound  to  pay  back  that  money,  about 
which,  however,  no  practical  difficulty  arises, 
because,  in  the  letter  written  by  Messrs.  Downing 
and  Holman,  they  make  themselves  personally 
liable  for  anything  which  the  defendants  would 
have  to  pay.  1  have  said  that  I  tliink  this  agree- 
ment was  made  in  fact  after  the  compromise,  and 
that  that  is  the  same  thing  as  if  it  had  been 
made  after  the  actual  judgment.  But  I  do  not 
know  that  it  matters,  because,  even  if  it  had  been 
made  before  the  judgment,  but  in  view  of  it,  1 
think  it  comes  to  exactly  the  same  thing.  The 
case  of  Faithfull  v.  Ewen  {ubi  sup.)  seems  to  bear 
out  that  view,  because  there  the  mortgage  which 
was  in  question,  and  which  was  held  not  to  defeat 
the  solicitors'  claim,  was  a  mortgage  made  pendente 
lite.  Therefore,  taking  the  most  favourable  view 
of  it  for  Messrs.  Downingand  Holman,  I  cannotput 
this  letter  in  a  higher  position  than  that.  When 
once  that  conclusion  is  arrived  at,  the  consequence 
follows  that  the  money  must  be  paid  back  by  the 
pei-sons  who  received  it,  and  therefore  the  solicitors 
are  entitled  to  a  charging  order.  Two  other  points 
have  been  made.  One  is,  that  there  was  no  notice 
to  Messrs.  Helmore  and  to  Messrs.  Holman.  But 
I  am  quite  clear  that  notice  given  to  their  solicitors 
acting  for  them  is  equivalent  to  notice  to  them ; 
indeed,  I  do  not  see  how  more  effective  notice 
could  be  given  than  to  the  solicitoi-s  acting  for 
them.  The  only  other  point  was,  that  not 
Mr.  Barton,  but  the  underwriters,  were  liable 
to  pay,  as  they  were  the  real  clients.  But  Mr. 
Barton  is  the  plaintiff  on  the  record,  and  his 
authority  in  the  matter  is  so  clearly  recognised 
that  his  order  is  taken  for  the  distribution  of  the 
proceeds.  I  think,  therefore,  it  would  require  to 
be  made  out  very  clearly  indeed  to  convince  me 
that  there  was  anybody  else  who  was  the  real 
plaintiff  in  the  matter.  I  doubt,  indeed,  whether 
the  solicitors  were  acting  for  anybody  except  Mr. 
Barton,  but  certainly  it  is  not  made  out  that  they 
were.  In  these  circumstances  I  think  the  solici- 
tors are  entitled  to  a  charge  upon  this  fund. 

Solicitors:  William  A.   Crump  and   Co.;   and 
Downing,  Holman,  and  Co. 
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(Before  Likdlbt,  Kat,  and  Smith,  L.JJ.) 

Be  HtrBBxrcK ;  Habt  v.  Stoke,  (a) 

APPEAL  FBOM  THE  CHANCEBT  DIYISIOIT. 

Administration — Tenant  for  life  and  remainderman 
— Capital  and  income — Apportionment — "  Pro- 
perty not  actually  producing  income  "—Debt  due 
to  testator — Realised  security  insufficient  to  pay 
capital. 

By  his  will,  dated  in  Aug.  1890,  a  testator,  who 
died  in  Dee.  1890,  devised  and  bequeathed  hi» 
residuary  real  and  personal  estate  to  trustees 
upon  trust  for  sale  and  conversion,  and  to  pay 
the  income  to  his  wife  during  her  widowhood ; 
and  he  directed  the  corpus  to  be  held  upon  trust 
for  his  nephews  and  nieces.  The  unll  contained, 
a  power  to  postpone  the  sale  and  conversion,  and 
a  declaration  that  all  income  produced  from  the 
estate  in  its  actual  condition  for  the  time  being, 
whether  consisting  of  property  or  investments  of 
an  authorised  or  of  an  unauthorised  description, 
and  whether  of  a  wasting  or  permanent  character, 
should  be  applicable  as  income  under  the  wiU,  no 
part  thereof  being,  in  any  event,  liable  to  be 
retained  as  capitcd.  Then  followed  this  proviso  : 
"  But  no  property  not  actually  producing  income 
which  shall  form  part  of  my  estate  shall  be 
treated  as  producing  income,  or  as  entitling  any 
party  to  the  receipt  of  income." 

A  debt  was  due  to  the  testator  at  the  time  of  his 
death  of  which  the  trustees  could  not  obtain 
payment,  and  they  therefore  took  from  the 
debtor  as  security  for  it,  and  interest,  a  third 
mortgage  ttpon  certain  policies  of  assurance  on, 
his  life.  The  debtor  died  in  the  lifetime  of  th« 
tenant  for  life,  toithout  having  ever  paid  any 
interest  on  the  mortgage.  After  payment  of  the 
prior  charges,  the  trustees  received  out  of  the 
policy  moneys  a  sum  which  was  less  than  the 
amount  of  the  principal  due  to  the  testator's 
estate. 

Held,  thai  the  sum  received  by  Oie  trustees  repre- 
sented arrears  of  interest  as  well  as  principal ; 
and  that,  according  to  the  well-settled  rule  of  the 
court,  it  must  be  apportioned  between  the  tenant 
for  life  and  the  remaindermen,  the  proviso  in 
the  will  relating  to  property  not  actually  pro- 
dv,eing  income  not  being  applicable. 

Decision  of  Stirling,  J.  reversed. 

Charles  Alfred  Hubbuck,  by  his  will,  dated 
the  26th  Aug.  1890,  after  making  certain  bequests, 
devised  and  oequeathed  all  his  real  and  personal 
estate  not  otherwise  disposed  of  (subject  to  the 
payment  of  his  debts,  funeral  and  testamentary 
expenses,  and  legacies),  unto  and  to  the  use  of 
his  wife  Edith  Emily  Hubbuck  and  Edward  Hart 
and  F.  G.  Evan  Jones,  upon  certain  trusts,  which 
included  trusts  for  calUng  in,  conversion,  and 
investment,  and  trusts  under  which  Edith  Emily 
Hubbuck  was  entitled  to  the  income  of  the  trust 
estate  during  so  long  as  she  should  remain  the 
testator's  widow,  and  under  which  if  she  married 

(a)  Btportad  by  S.  A.  ScbItchlet,  Eaq.,  BarriaMr«t-Law. 


Digitized  by 


Google 


Feb.  29,  1896.] 


THE  LAW   TIMES. 


[Vol.  Lxxra.— 739 


Ct.  of  App.] 


Be  HxTBBiTCE;  Ha^bt  v.  Stone. 


[Ct.  op  App. 


af^in  sbe  was  to  be  entitled  to  an  annuity  of 
750i.  per  annum  during  the  remainder  of  her  life, 
and  under  whiuh,  subject  as  aforesaid,  the  corpus 
of  the  trust  estate  was  to  be  held  as  follows : 
As  to  one  moiety,  if  the  testator's  widow  should 
die  without  being  married  again,  for  her  testa- 
mentary appointees,  and  in  default  of  and  subject 
to  any  such  appointment  upon  the  trusts  declared 
of  the  other  moiety  of  the  trust  estate ;  and  as  to 
the  other  moiety  of  the  trust  estate,  and  aa  to  the 
whole,  if  the  testator's  widow  should  marry  again, 
upon  trust  to  pay  certain  legacies  to  a  niece  and 
two  nephews  oi  the  testator,  and  subject  thereto 
upon  trust  for  such  of  the  testator's  nephews  and 
nieces,  children  of  his  sisters  and  of  his  brother 
[naming  them]  as  should  be  living  at  the  testa- 
tor's death  equally. 
The  will  contained  the  following  clause  : 
Provided  always  and  I  hereby  declare  that  the  eaid 
tnuteea  or  trnatee  may  postpone  the  Bale,  oonveraion,  or 
oolleotion  of  all  or  any  part  or  parts  of  my  said  real  and 
personal  estate  rcspeotlTely  (inclnding  any  property  of  a 
wastinir  nature)  so  loni;  aa  they  or  he  sbaJl  deem  proper, 
bnt  my  real  estate  shall  be  considered  as  personal  from 
the  time  of  my  death,  and  daring  snch  postponement 
the  said  trnatees  or  troatee  may  manage  or  let  my  real 
or  leasehold  estate,  and  make  oat  of  the  income  or 
capital  of  my  real  and  personal  estate  any  outlay  which 
the  said  trosteee  or  troatee  may  consider  proper  for 
improvements,  repairs,  insurance,  calls  on  shares,  pre- 
mioms  on  policies  or  otherwise,  for  the  benefit  or  in 
respeot  of  my  real  and  personal  estate ;  and  I  declare  that 
the  net  rents  and  profits,  or  other  income,  produced  from 
every  or  any  pact  of  my  said  real  or  personal  estate 
previously  to  the  conversion  or  oolleotion  thereof  .  .  . 
shall  be  applied  in  the  same  manner  in  all  respects  aa  if 
the  same  were  income  arising  from  the  investments 
hereinbefore  authorised,  and  that  all  income  prxjduced 
from  my  estate  in  its  actual  condition  for  the  time  being, 
whether  oonsisting  of  property  or  investments  of  an 
anthorised  or  of  an  unaathorised  description,  and 
whether  of  a  wasting  or  permanent  character,  shall  as 
well  during  the  first  year  from  my  death  as  at  all  times 
afterwarda,  be  applicable  as  income  under  the  trusts  of 
this  my  will,  no  part  thereof  being  in  any  event  liable  to 
be  reteined  as  capital ;  but  no  property  not  actually 
prodaoing  income  which  shall  form  part  of  my  estate 
shall  be  treated  as  producing  income,  or  as  entitling  any 
party  to  the  receipt  of  inoome. 

The  testator  appointed  bis  widow  and  Edward 
Hart  and  F.  G.  Evan  Jones  executors  of  his  will. 

The  testator  died  on  the  23rd  Dec.  1890  without 
leaving  any  child. 

At  the  time  of  the  death  of  the  testator  there 
were  owing  to  him  from  Edward  Hart,  sen.,  the 
following  sums :  (a)  20002.,  which  was  lent  in  Oct. 
1889,  without  security,  carrying  interest  at  51.  10«. 
percent.,  and  repayable  in  two  years  if  demanded ; 
and  (6)  1500Z.  advanced  in  Sept.  1890,  for  which 
four  promissoiy  notes  were  g^ven  to  the  testator 
for  securing  the  repayment  by  instalments  at  six, 
nine,  twelve,  and  fifteen  months  respectively,  with 
interest  at  41.  per  cent.  This  interest  was  subse- 
quently treated  as  being  at  the  rate  of  SI.  per  cent., 
Edivard  Hart,  sen.,  sUiting  that  that  was  the 
intention  at  the  time  the  sum  of  1500{.  was 
advanced. 

The  promisory  notes  above  mentioned  were  not 
met  as  they  became  due,  and  Edward  Hart,  sen., 
was  pressed  on  behalf  of  the  trustees  of  the  will 
to  make  some  arrangement  as  to  his  indebtedness ; 
^ut,  being  in  financial  difficulties,  he  was  unable 
to  make  any  substantial  payment,  and  it  was 


believed  that,  if  proceedings  were  taken  against 
him,  he  would  be  forced  into  bankruptcy,  and  that 
very  little  would  be  recovered.  Eventually  it  was 
arranged,  as  the  best  that  could  be  done  by  the 
trustees  under  the  circumstances,  that  Edward 
Hart,  sen.,  should  give  the  security  next  herein- 
after mentioned  to  secure  the  repayment  of  the 
sums  of  2000!.  and  15002.,  making  together  3500L 

Accordingly,  by  an  indenture  of  mortg^age, 
dated  the  Ist  April  1892,  Edward  Hart,  sen., 
assigned  to  the  trustees  three  policies  of  assurance 
on  his  own  life  in  the  London  Life  Association 
for  sums  amounting  together  to  6300Z.  (subject  to 
a  mortgage  or  charge  of  26002.  with  interest  in 
favour  of  the  association,  and  also  subject  to  a 
mortgage  or  charge  of  7002.  and  interest  at  52. 10«. 
per  cent,  in  favour  of  the  Rev.  John  Marks 
Ashley)  to  secure  the  sum  of  35002.  with  interest 
at  52.  5«.  9d.  per  cent.,  that  being  the  average 
between  52. 10s.  per  cent.,  the  rate  payable  on  the 
sum  of  20002.,  and  52.  per  cent,  the  rate  payable 
on  the  sum  of  15002. 

On  the  death  of  Edward  Hart,  sen.,  on  the 
29th  Nov.  1894,  the  policy  moneys  became  payable ; 
and  on  the  9th  Jan.  1895  the  trustees  received 
from  the  association  the  sum  of  36692.  14s.,  being 
the  balance  of  the  policy  moneys  after  deducting 
the  amount  claimed  by  the  association  under 
their  securities. 

No  interest  was  ever  ptud  by  Edward  Hart^ 
sen.,  in  respect  of  the  mortgage  debt  of  35002. 

In  Sept.  1895  the  testator's  widow  mai-ried  again. 

An  originating  summons  was  taken  out  by 
Edward  Hart  and  F.  Q.  Evans  Jones  against  the- 
testator's  widow  and  one  of  the  jMrsons  entitled  in 
remainder,  asking  (inter  aZia)  how  and  onwhat  prin- 
ciple, having  regard  to  the  terms  of  the  will,  the 
sum  of  36697. 14s.  was  to  be  apportioned  as  between 
capital  and  income  of  the  estate  of  the  testator, 
and  in  particular  whether,  for  the  purposes  of  such 
apportionment,  moneys  paid  by  tne  trustees  were 
in  the  first  place  to  be  treated  as  repaid  out  of 
that  sum  witn  interest,  and  if  so  with  what  rate 
of  interest  respectively,  and  what  part  of  that 
sum  was  to  be  paid  to  the  testator's  widow  as 
income,  and  what  part  was  to  be  retained  by  the 
trustees  as  capital. 

The  summons  was  adjourned  into  court,  and 
came  on  to  be  heard  before  Stirling,  J.  on  the  13th 
Nov.  1895,  when  his  Lordship  decided  that,, 
according  to  the  true  construction  of  the  will,  the 
testator's  widow  was  not  entitled  to  any  part  of 
the  residue  of  the  sum  of  36692. 14s.,  after  making 
thei-eout  the  several  payments  referred  to ;  and 
that  the  whole  of  such  residue  formed  part  of  the 
capital  of  the  testator's  estate. 

From  that  decision  the  testator's  widow  now 
appealed. 

O.  L.  Clare  for  the  appellant. — According  to 
the  general  rule  laid  down  oy  the  authorities  some 
part  of  the  sum  of  36692.  14«.  received  by  the 
trustees  must    be  treated   as   income,  and   the 
appellant  is  entitled  to  snch  part : 
Turner  v.  Smcport,  2  Ph.  14 ; 
Cox  T.  Cot,  L.  Bep.  8  Eq.  343  ; 
Achroyd  v.  Ackroyd,  L.  Bep.  18  Eq.  313 ; 
Re  The  Earl  of  Che»terfield'$  TntsU,  49  L.  T.  Bep. 

261 ;  24  Ch.  Div.  643 ; 
Be  TKe  Duke  of  Cleveland'e  Trmtt ;  Hay  v.  TFolmer, 

73  L.  T.  Bep.  313  ;  (1895)  2  Ch.  S42  ; 
Be  Morleyt  Motley  v.  flaij,  73  L.  T.  Bep.  151; 
(1895)  2  Ch.  738. 
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In  the  present  case  the  clause  in  the  will  does  not 
affect  the  general  role,  because  the  realised  security 
cannot  be  treated  as  "  property  not  actually  pro- 
ducing income." 

W.  M.  Cann  for  the  respondent,  the  remainder- 
man.— The  realised  security  cannot  be  treated  as 
property  "  actually  producing  income."  To  treat 
as  actually  producing  income  a  fund  which  did 
not  produce  income  would  be  to  disregard  the 
express  provisions  of  the  will.  "Actually  pro- 
ducing "  means  "  producing  from  time  to  time." 
"  Actually  "  means  something  real  as  opposed  to 
something  merely  estimated.  Apart  from  the  rule 
laid  down  in  Turner  v.  Newport  (ubi  sup.),  and  the 
other  authorities  cited  on  behalf  of  the  appellant, 
she,  as  tenant  for  life,  could  take  no  portion  of 
the  3669Z.  lis.  The  rule  is  artificial,  and  is  founded 
on  a  hypothesis.  The  clause  in  the  present  will 
was  inserted  to  prevent  the  question  of  apportion- 
ment from  arising.  If,  however,  the  court  is 
against  my  contention  on  that  point,  then  the 
question  is,  how  the  fund  is  to  he  apportioned. 
Though  Turner  v.  Neteport  {ubi  sup.)  governs  this 
case,  unless  the  clause  in  the  will  takes  it  out  of 
Turner  v.  Nervport  {ubi  sup.),  yet  I  submit  that 
the  fund  ought  only  to  be  apportioned  as  from 
the  Ist  April  1892,  the  date  of  the  mortga^  of 
the  policies  of  life  assurance.  The  apportionment 
between  the  tenant  for  life  and  the  remaindermen 
can  only  be  taken  as  from  the  date  of  the  security, 
which  has  been  realised.  [Clare. — I  do  not  object 
to  that.  Kat,  L.J. — There  are  many  cases  which 
have  followed  £e  The  Earl  of  Chesterfield's  Trusts 
<(ufri  sup.)  and  Cof  v.  Cox  {ubi  sup.)  us  to  the  mode 
wof  apportionment.  Claw  referred  to  Be  Foster ; 
Lloyd  V.  Carr  (63  L.  T.  Bep.  443;  45  Oh.  Div. 
v629).] 

Stallard  for  the  respondents,  the  trustees. 

No  reply  was  called  for. 

LiNDLET,  L.J, — I  confess  that  at  first  I  did  not 
quite  grasp  this  case ;  but  now  that  I  understand 
it  I  am  bound  to  say  that  I  think  Stirling,  J.'s 
decision  is  erroneous.  By  the  will  the  testator 
directs  his  property  to  be  converted,  and  directs 
"his  trustees  to  pay  the  income  to  his  wife  so  long 
as  she  shall  remain  his  widow,  and,  if  she  shall 
/marry  again,  then  he  directs  that  she  is  to  have 
an  annuity  of  750{.  a  year.  Then  there  is  a  power 
enabling  the  trustees  to  postpone  the  sale  and 
conversion,  and  then  there  follows  this  clause 
respecting  what  is  to  be  done  with  the  income : 
"  I  declare  that  the  net  rents  and  profits  or  other 
income  produced  f  ix)m  every  or  any  part  of  my  said 
real  or  personal  estate  previously  to  the  conver- 
sion or  collection  thereof  .  .  .  shnll  be  applied 
in  the  same  manner  in  all  respects  as  if  the  same 
were  income  arising  from  the  investments  herein- 
before authorised,  and  that  all  income  produced 
from  my  estate  in  its  actual  condition  for  the 
time  being,  whether  consisting  of  property  or 
investments  of  an  authorised  or  of  an  unautho- 
rised description,  and  whether  of  a  w  asting  or 
permanent  character,  shall,  as  well  during  the 
first  year  from  mv  death  as  at  all  times  after- 
wards, be  applicable  as  income  under  the  trusts 
of  this  mv  will,  no  part  thereof  being  in  any 
event  liable  to  be  retained  as  capital."  That  is 
a  provision  to  get  rid  of  the  decision  in  Howe  v. 
Lord  Dartmouth  (7  Ves.  137)  and  to  let  the  widow 
take  the  income  whatever  it  is.  Then  come  these 
words :  "  But  no  property  not  actually  producing 


income  which  shall  form  part  of  my  estate  shall 
be  treated  as  producing  income  or  as  entitling 
any  party  to  the  receipt  of  income."  What  does 
that  clause  mean  P  That  clause  is  evidently  put 
in  for  the  protection  of  the  remaindermen,  to 
prevent  the  tenant  for  life  from  requiring  any 
income  not  actually  earned  to  be  maide  good  at 
the  expense  of  capital.  It  would  protect  the  re- 
maindermen, for  instance,  in  the  case  of  the  income 
not  being  sufficient  to  pay  the  annuity.  The  effect 
of  Stirling,  J.'s  order,  though  I  did  not  see  it  at 
first,  is  to  take  from  the  tenant  for  life  that  which 
according  to  the  rules  of  this  court  is  income,  and 
to  give  it  to  the  remaindermen.  The  effect  of  it 
is,  to  produce  a  result  which  is  just  the  reverse 
of  what  was  intended  or  contemplated.  The 
position  of  affairs  to  which  we  have  to  apply  this 
clause  is  as  follows :  The  testator  had  a  debt  owing 
of  3500Z.  That  debt  could  hot  be  got  in  when  he 
died,  and  the  trustees,  doing  the  best  they  could, 
obtained  a  security  from  the  debtor.  They  took 
some  policies  of  life  assurance  as  a  security,  and 
there  being  some  charges  on  them  they  took 
subject  to  those  charges,  and  I  understand  that 
they  paid  off  one.  The  state  of  things  to  which 
we  have  to  address  ourselves  is  this :  that  the 
trustees,  not  beii^  able  to  get  in  the  debt,  took 
some  policies  of  life  assurance  as  a  security.  A  fter 
the  testator's  death,  and  before  the  widow  mairied 
a«un,  they  realised  the  security,  and,  after  paying 
off  the  first  charge,  the  security  proiduced  a  sum 
that  was  less  than  what  was  due  on  the  security 
— ^less  by  all  the  interest  and  less  by  a  portion  of 
the  capital.  Now,  what  does  that  sum  realised 
by  the  security  represent  ?  If  you  asked  any 
commerci^  man  or  any  accountant  or  lawyer' 
he  would  aay  that  that  sum  represents  both  the 
ai'rears  of  income  and  the  capital,  and  that  it 
ought  to  be  apportioned  so  as  to  provide  for  the 
amount  of  interest  Mue  at  5  per  cent.,  the  rest 
being  capital.  In  that  state  of  things,  but  for 
this  clause  in  the  will,  so  much  of  that  money  as 
represents  income  would  go  to  the  tenant  for  life, 
and  the  security  would  have  actually  produced  it. 
It  produced  the  money,  and  if  some  of  the  money 
has  to  be  treated  as  income  it  produced  income. 
It  is  said,  however,  that  so  muon  of  that  money 
as  is  income  is  to  go  from  the  tenant  for  life  to 
the  remaindermen,  to  whom  it  does  not  belong. 
When  you  come  to  grapple  with  it,  it  does  appear 
to  me  that  Mr.  Clare  is  right  when  he  says  that 
part  of  this  money  which  the  security  has  pro- 
duced represents  income  during  the  life  of  the 
tenant  for  life  and  before  she  married  again. 
Accordingly,  it  appears  to  me  that  we  must  allow 
this  appeal  and  make  an  order  such  as  is  asked 
for  by  the  notice  of  appeal ;  that  is  to  say,  that  the 
defendant,  the  widow,  is  entitled  to  have  the 
residue  of  that  sum  of  money  apportioned  between 
capital  and  income.  There  wiU  be  a  declaration, 
therefore,  that  the  residue  of  the  sum  of  iiG69l.  Us. 
remaining  after  payment  of  the  sums  directed  to 
be  paid  is  to  be  apportioned  between  the  tenant 
for  life  and  the  ivmaindermen  as  from  the  date 
of  the  mortgage,  the  1st  April  1892.  The  costs 
of  all  parties  will  come  out  of  the  capital  of  the 
estate. 

Kat,  L.J. — Out  of  respect  to  Stirling,  J.,  from 
whom  we  are  differing,  I  will  add  a  few  words. 
The  sum  which  has  been  realised  from  the  security 
taken  by  the  trustees  after  the  testator's  death, 
for  a  deot  due  to  the  testator,  is  not  sof&cient  to 


Digitized  by 


Google 


Feb.  2?,  1836.] 


THE  LAW  TIMES. 


[Vol.  Lxxiir.— 741 


Ct.  of  App] 


Hudson  v.  Cbipps. 


[Chan.  Div. 


pay  the  capital  of  that  debt.  The  debt  was  35002., 
and  the  sum  realised  after  payment  of  prior 
charges  is  only  about  30002.  What  was  dae  was 
not  merely  the  sum  of  capital,  but  arreara  of 
interest  which  accrued  during  the  lifetime  of  the 
tenant  for  life.  The  ordinary  rule  of  the  court 
is  to  be  applied  to  that  first  of  all.  What  is  that 
sum  which  has  been  recovered  ?  Is  it  capital  or 
is  it  income ;  or  is  it  partly,  capital  and  partly 
income  ?  By  the  settled  rule  of  the  court  that 
sum  recovered  is  partly  capital  and  partly  income. 
You  cannot  possibly  alter  that.  That  is  the 
ordinary  rule,  and  that  is  a  very  well  settled  rule. 
That  is  independent  of  the  will,  and  without 
looking  at  the  will  at  all.  In  that  state  of  things 
you  have  to  apply  the  will.  Now  I  find  that  the 
will  gives  to  the  widow  the  income  produced  by 
the  testator's  reaidaary  estate,  of  which  this  debt 
formed  part.  Whether  any  portion  of  the  estate 
is  a  wasting  security  or  not,  the  actual  income  of 
the  whole  residue  is  given  to  the  widow  so  long  as 
she  remains  the  testator's  widow,  and  if  she 
marries  again  then  she  has  an  annuity.  As  I 
have  already  said,  this  sum  was  realised  while  she 
was  his  widow,  and  the  whole  arrears  of  in- 
come are  arrears  of  income  which  accrued  due 
while  she  was  a  widow.  That  the  widow,  as  the 
tenant  for  life,  was  entitled  to  so  much  of  this 
sum  as  represents  income  cannot  therefore  be 
denied  for  a  moment.  Is  thei'e  anything  in  this 
will  which  alters  that  P  If  there  be,  the  effect  of 
it  is,  as  has  already  been  said,  tc  give  to  the 
remaindermen  that  which  is  income,  and  which 
prima  facie  belongs  to  the  widow.  Where  is 
thei-e  anything  in  this  wiU  which  does  that  ?  The 
clause  relied  on  is  in  these  words :  "  But  no 
property  not  actually  producing  income  which 
shall  form  part  of  my  estate  shall  be  treated  as 
prodnciiig  income,  or  as  entitling  any  party  to 
the  receipt  of  income."  Did  this  sum  produce 
income  or  not  P  Here  is  this  sum  realised  during 
the  lifetime  of  the  widow,  the  tenant  for  life,  part 
of  which  is  income  and  part  of  which  is  capital. 
If  that  is  not  producing  income,  I  do  not  know 
what  the  words  mean.  That  security  being  realised 
has  produced  income.  Yon  cannot  say  that  this 
clause  applies,  because  the  security  did  not  pro- 
duce income.  Then,  if  the  security  does  produce 
income — although  it  does  not  produce  it  year  by 
year,  but  produces  it  after  a  delay,  and  a  lapse  of 
time  during  which  there  was  no  income  made — 
can  you  say  that  the  effect  of  this  clause  is  to  give 
the  income  to  the  remaindermen,  and  take  it 
away  from  the  tenant  for  life  P  I  cannot  find  a 
word  in  the  will  to  that  effect.  The  clause  seems 
to  me  to  be  intended  as  a  protection  to  the  re- 
maindermen in  cases  of  this  kind.  Suppose 
there  was  some  investment  which  could  not  well 
be  realised,  and  which  produced  no  income  at  all, 
and  suppose  the  widow  was  to  say,  "  I  am  entitled 
to  have  that  valued  as  from  the  death  of  the 
testator,  and  to  have  4  per  cent,  out  of  the  capital 
as  my  income  on  that."  This  clause  I  think  is 
meant  to  meet  such  a  case  as  that.  The  tenant 
for  life  is  not  entitled,  where  the  investment  pro- 
duced no  income  whatever,  to  have  an  imaginary 
income  paid  to  her  out  of  the  capital  at  the 
expense  of  the  remaindermen.  But  that  is  not 
this  case.  Another  mode  of  illustrating  the  case 
is  this:  Suppose  this  mortgaged  money  realised 
produced  enough  to  pay  both  principal  and  all 
the  arrears  of  interest.    Could  the  remaindermen 


say,  '•  We  will  take  the  whole  fund,  both  principal 
and  interest  P  "  It  seems  to  me  impossible.  If 
they  could  not  in  that  case,  why  should  they  take 
part  of  the  fund  which  is  a  portion  of  the  income 
to  which  prima  facie  the  tenant  for  life  is 
entitled  P  With  very  great  deference  to  the  judg- 
ment of  Stirling,  J.,  I  think  that  this  will  does 
not  touch  the  particular  facts  that  have  happened 
in  such  a  way  as  to  deprive  the  tenant  for  life  of 
this  income,  which  by  the  rule  of  the  court  she 
is  entitled  to,  and  to  give  it  to  the  remaindermen. 
It  would  be  totally  contrarr  to  the  meaning  of 
this  provision  of  this  particular  will.  I  there- 
fore agree  that  the  decision  of  Stirling,  J.  must 
be  reversed,  and  that  we  must  allow  this  appeal. 

Smith,  L.J. — The  whole  ground  has  been  fully- 
covered  by  what  has  been  said  by  the  Lordb 
Justices  who  have  preceded  me,  and  I  have 
nothing  to  add  except  to  say  that  I  entirely  agi-ee 
with  them.  ^pp^^j  aUmeed. 

Solicitors  for  the  appellant,  Feio  and  Co.,  agents 
for  A.  J.  Hart,  Eastbourne. 

Solicitors  for  the  respondents,  F.  G.  Evan  Jone* ; 
Stones,  Morris,  and  Stone. 


HIGH    COURT   OF   JUSTICE. 

CHANCERY  DITISION. 

Friday,  Dee.  18,  1895. 

(Befoi-e  NOETH,  J.) 

HX7DS0N  «.  CsiFPS.  (a) 

Landlord  and  tenant — Residential  flat — Common 

scheme — Bealrietive  covenants. 
In  Feb.  1895  the  plaintiff  took  from  the  defendani 
for  a  term  of  three  years,'  determinahle  by  her 
after  the  first  year  by  a  month's  notice,  five 
rooms,  being  Flat  21  in  a  building  knoten  as 
Oxford  Mansions,  Marylebone.     The  agreement, 
tohich  was  on  a  printed  form.,  used  in  fact  for  all 
the  flats  which  were  let,  provided  that  the  tenant 
should  not  carry  on  any  bttsiness  in  the  rooms 
demised,  nor  use  them  for  any  purpose  other 
than   dweUing-rooms ;    and  should  observe   a 
n^^mJ>er  of  regulations  thereto  annexed,  which 
provided  for  the  use  of  the  lift  and  other  m^atters, 
showing  that  the  building  wae  intended  to  be 
tised  for  residential  fiats.     The  defendani  hid 
begun  extensive  structural  alterations  for  the 
•purpose  of  turning  the  greater  part  of  the  build- 
ing into  a  fashionable  club.    Me  did  n<^  propose 
to  interfere  with  the  plaintiff's  fiat  or  access 
thereto.    The   plaintiff   brought   an    action    to 
restrain  the  alterations. 
Held,  that  the  plaintiff  was  entitled  to  have  the 
general  chdraeter  of  the  building  preserved,  and 
the  defendant  must  be  restrained  from  using  the 
building  for  any  purpose  other  than  residential 
fiats,  and  from  making  any  edteraiion  therein 
with  a  view  to  such  use. 
This  was  an  action  brought  by  the  tenant  of  a 
flat  in  a  building    known  as  Oxford  Mansions 
against  her  landlord  for  specific  performance  of 
the  agreement  under  which  she  held  the  flat,  and 
to  restrain  him  from  making  alterations  in  the 
building  alleged  to  be  inconsistent  with  the  agree- 
ment and  to  cause  a  nuisance  to  the  plaintiff. 


(a)  Beported  \>j  1.  B.  Bkookb,  Eaq..  BuTlst«r«t-Law. 
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The  agi-eement,  which  was  dated  the  22nd  Feb. 
1895,  was  to  take  all  those  five  rooms  known  as 
Flat  21  Oxford  Mansions,  in  the  parish  of  St. 
Marrlebone,  for  twelve  months  certain  from  the 
1st  March  1895,  and  thenceforth  from  month  to 
month,  terminable  by  one  month's  notice  on  either 
side,  but  with  a  proviso  that  the  landlord  should 
not  give  such  notice  unless  for  nonpayment  of  rent 
or  breach  of  covenant  for  three  years. 

The  tenant  agreed  not  to  carry  on  or  permit  or 
suffer  to  be  carried  on  on  the  premises  any  trade 
or  business  whatever  nor  do  any  act  which  might 
be  or  grow  to  be  a  nuisance,  disturbance,  or  annoy- 
ance to  the  landlord  or  his  tenants,  or  to  use 
the  premises  or  any  part  thereof  for  any  purpose 
other  than  dwelling-rooms,  and  to  observe  and 
perform  all  the  annexed  regulations  and  con- 
ditions. 

The  landlord  agreed  to  keep  the  entrance,  stair- 
case, and  verandahs  cleaned,  lighted,  and  repaired, 
and  that  the  tenant  paying  the  rent  and  observing 
and  performing  the  covenants  and  conditions 
should  have  quiet  enjoyment  of  the  premises. 

The  regulations  and  conditions  annexed  to  the 
agreement  provided  for  the  time  during  which  the 
street  door  should  be  open,  for  the  supply  of  keys 
to  the  tenants  of  each  flat,  the  removal  of  dust 
and  supply  of  coals,  use  of  the  lift,  and  other 
similar  matters,  showing,  as  the  judge  held,  that 
the  building  was  intended  to  be  used  for  residential 
flats  under  conditions  arranged  for  the  benefit 
and  convenience  of  all  the  occupants. 

The  landlord  in  Nov.  1895  commenced  very 
extensive  alterations  in  the  building  for  the  pur- 
pose of  using  it  as  a  fashionable  club.  The  defen- 
dant contended  that  onlv  the  ground  and  first- 
floor  were  being  altered,  but  the  judge  held  that 
the  alterations  were  intended  to  extend  to  the 
second  floor,  on  which  the  plaintiff's  flat  was 
situated. 

The  plaintiff  now  moved  for  an  injunction 
restraining  the  defendant,  the  landlord,  from 
interfering  with  the  plaintiff's  quiet  enjoyment  of 
the  premises,  and  from  doing  anything  upon  the 
premises  inconsistent  with  the  agreement,  and 
also  for  a  mandatoiy  injunction  to  compel  the 
defendant  to  light  and  clean  the  passages  leading 
to  tJie  pbuntiff 's  flat. 

Swinfen  Eady,  Q.C.  and  Job  Bradford  for  the 
plainl'iff. — We  ask  for  an  injunction  to  restrain 
the  nuisance  inflicted  upon  us  by  the  defendant's 
altering  the  whole  character  of  the  building.  It 
is  said  by  the  defendant  that  he  has  not  cove- 
nanted not  to  alter  that  character.  That  is  not 
necessary.  It  is  enough  that  the  defendant  has 
let  the  plaintiff  her  fiat  under  i-estrictions  and 
conditions  which  applied  to  all  the  flats,  and  were 
evidently  intended  for  the  benefit  of  all  the 
residents : 

Spicer  V.  Uartin,  60  L.  T.  Eep.  516  ;  14  App.  Caa. 
12; 

Davis  V.  Tha  Corporation  of  Leicester,  70  L.  T. 
Kep.  599  ;  (1894)  2  Ch.  208. 

In  Byan  v.  Mutual  Tontine  Westminster  Chambers 
Aesoeiation  (67  L.  T.  Rep.  820;  (1892)  1  Ch.  117), 
an  order  compelling  the  landlord  of  a  set  of  flats 
to  provide  a  porter  was  refused.  But  in  that 
case  the  defendants  admitted  their  liability  to 
damages ;  and  the  question  was  whether  that 
agreement  could  be  specifically  enforced  by  in- 
junction. 


Buclcmaster  for  the  defendant. — ^The  injunction 
is  asked  for  by  the  notice  of  motion  on  the  ground 
of  breach  of  the  covenant  for  quiet  enjoyment. 
This  is  absurd.  There  has  been  no  interference 
with  the  plaintiff's  possession.  What  is  proposed 
to  be  done  is  merely  to  put  a  glass  roof  over  the 
quadrangle  at  the  height  of  the  first  floor  and  to 
alter  the  ground  and  first  floors.  Nothing  is  to 
be  done  to  the  second  floor,  and  the  access  to  the 
plaintiff's  flat  will  not  be  interfered  with.  As  to 
the  nuisance  caused  by  the  alterations,  it  is  not 
suggested  they  are  being  made  in  an  impivper 
way,  and  if  the  defendant  has  a  light  to  make 
them,  the  plaintiff  must  put  up  with  Uie  necessary 
inconvenience,  which  is  only  temporary : 

Jenkins  v  Jackson,  60  L.  T.   N.  S.    105;  40  Ch. 
Div.  71. 

And  if  the  plaintiff  has  any  claim  on  this  account 
it  is  one  for  damages  for  nuisance  : 

Oroevenor  Hotel   Company  v.   'Ramilton,  71  L.  T. 
Bep  362  ;  (1894)  2  Q.  B.  836. 

Then  it  is  said  there  is  an  implied  contract  not  to 
alter  the  character  of  the  building.  The  defendant 
has  never  covenanted  not  to  alter  it.  In  Spicer 
V.  Martin  (ubi  sup.)  and  the  other  cases  i«lied  on 
by  the  other  side,  there  was  some  representation 
to  the  plaintiff,  either  by  published  plan  or  a 
building  scheme  or  otherwise,  that  all  the  houses 
in  question  wei'e  subject  to  the  same  covenants  as 
those  entered  into  by  the  plaintiff.  Here  there 
was  no  representation.  The  fact  that  an  agree- 
ment is  on  a  printed  form  does  not  entitle  a  tenant 
to  assume  that  other  flats  or  houses  are  subject  to 
the  same  covenant : 

Tiusker  v.  Vowles,  67  L.  T.  Eep.  763  ;  (1893)  1  Ch. 
195. 
NoKTH,  J. — In  this  case  I  think  the  plaintiff  is 
entitled  to  an  injunction  in  a  form  I  will  mention 
directly,  though  1  think  that  the  injimction 
asked  for  is  one  that  could  not  be  granted.  The 
injunction  asked  for  proceeds  first  of  ail  upon  the 
footing  of  an  interference  with  the  quiet  enjoy- 
ment of  the  plaintiff,  but  I  do  not  understand  the 
covenant  for  quiet  enjoyment  to  be  a  covenant 
which  means  that  the  plaintiff  is  to  enjoy  the 
premises  without  the  nuisance  of  a  noise  in  the 
neighbourhood.  It  is  a  covenant  for  freedom 
from  disturbance  by  adverse  claimante  to  the 
property.  But  I  think  the  plaintiff  is  entitled  to 
relief  to  a  limited  extent  by  reason  of  the  implied 
obligation  entered  into  by  the  parties  to  the 
agreement  that  was  signed  between  them.  The 
premises  were  built  several  years  ago,  and  from 
the  time  they  were  built,  subject  to  a  certain 
exception  I  wDl  mention  presently,  they  have  been 
used  as  residential  flate,  to  use  a  weU-known 
phrase  of  the  present  day.  The  plaintiff  herself 
had  lived  there  for  some  time  under  a  similar 
agreement,  and  at  that  time  the  premises  were  all 
used  as  private  residences  in  the  same  way  as 
they  were  when  she  entered  into  this  agreement 
on  the  22nd  Feb.  1895.  Then  what  is  the  agree- 
ment ?  I  think  that  it  is  an  agreement  i^ioh 
shows  on  ite  face  that  it  was  made  with  respect  to 
a  certain  flat  forming  part  of  a  larger  building 
all  used  for  this  particular  purpose.  Now,  looking 
at  this  agreement  itself,  it  is  evidently  not  in- 
tended to  apply  to  this  particular  flat  alone.  It 
is  a  printed  agreement,  and  the  names  of  the 
parties,  the  number  of  the  flat,  and  the  dates 
are    left    blank.      That    is  filled    in    in    this 
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case  by  the  date  and  the  names  of  the  parties, 
und    it    runs :     "  The    landlord    agrees     to    let 
smd    the    tenant  agrees    to  take  all  those  five 
rooms  known  as  flat  No.  21,  Oxford  Mansions." 
So  that  there  is  a  clear  reference  here  to  five  rooms 
making  up  together  a  certain  flat  in  a  building, 
'which  everyone   knew  at  the  time  was  used  as 
flats,  and  which  was  shown  by  this  agreement  to 
<!ont»in  twenty-one  flats  at  least,  how  many  more 
I  do  not  know.      There  are    covenants  not  to 
-do  various  things,  and    to  use  the  rooms    for 
private  dwelling-rooms   only.      Then  there  is  a 
farther  covenant  to  observe  and  conform  iu  all 
respects  to  the  annexed  regulations  and  conditions. 
Now,  these  regulations  are  most  important.    [His 
Lordship  stated  the  regulations  shortly  as  above 
and  continued  :]    No  one  can  read  those  without 
seeing  that  they  contain  a  scheme  for  the  general 
management  of  this  building  composed  of  several 
flats  in  such  a  way  as  to  be  suitable  to  the  con- 
venience of  all    the   persons  who    are    tenants 
of  the  building.     It   would  be  idle  to  suppose 
that  these   requirements  wei-e   made   except  for 
the    purpose     of   the    convenience    of    all    the 
tenants  there,  and  when  the  landlord  enters  into 
this  arrangement  with  each  tenant  it  is  obviously 
intended  to  be  for  the  benefit  of  all  the  tenants. 
Whether  these  buildings  were  built   originally 
with  any  such  scheme  in  view  I  do  not  know,  and 
it  seems  to  me  entirely  unimportant.     They  were 
at  any  rate  existing  as  a  series  of  flats  all  held  in 
common  occupation  under  a  common  manage- 
ment, though  let  to  different  tenants.     It  seems 
to  me  it  is  a  case  which  comes  exactly  within  the 
principles  laid  down    by  Lord  Macnaghten  in 
Spicerv.  Martin  (ubi  sup.),  which  the  other  learned 
peers  all  agreed  to  definitely,  though  Lord  Fitz- 
gerald did  suggest  that  on  one  ground  he  might 
possibly  have  been  adverse.     It  is  a  vei-y  clear 
judgment,  which  has  always  bec^i  accepted  as 
settling  the  law  from  that  time  onwards.    Now, 
what  has  the  defendant  done  here  which  is  incon- 
sistent with  that  ?    He  is  proceeding  to  convert 
the  building  into  a  club.     According  to  his  own 
case  the  ground  floor  and  the  first  floor  are  all  to 
be  converted  for  that  purpose.    The  inner  quad- 
rangle is  to  be  covered  over.     As  regards  the 
oipper  floors,  I  think  they  are  to  be  treated  in  the 
■same  way.     It  is  clear  that  certain  alterations  are 
going  on  there  now  which  apparently  are  incon- 
sistent with  the  use  of  these  upper  floors  as  fiats. 
For  instance,  all  the  kitchen  ranges  are  being  taken 
away  from  the  flats  on  the  ground  that  kitchens 
are  no  longer  necessary  there,  and  that  something 
«lse  is  to  be  substituted.    As  regards  this  point 
the  plaintiff  swears  that  she  has  seen  a  prospectus 
in  which  it  is  said  that  it  is  proposed  to  have  100 
bedrooms  in  connection  with  the  club,  and  she 
says  that  is  just  about  the  number  of  rooms  the 
upper  floors  would  provide.    It  is  quite  true  this 
stotement  has  been  made  in  an  aflidavit  in  reply, 
but  I  have  -not  been  asked  to  allow  the  matter 
to  stand  over  in  order  that  this  statement  might 
be  disputed.    Under  these  circumstances  what  is 
proposed  is  really  to  convert  this  building,  con- 
sisting of   private  residences  and   flats,  one  of 
them  occupied  by  the  lady  who  is  the  plaintiff  in 
the  action,  into  a  large  club,  to  be  occupied  by 
members  day  and  night.     This  lady's  residence, 
instead  of  being  isolated,  is  to  be  a  residence  in 
the    middle  of    and  sun-ounded   by  a  building 
occupied  by  what  is  intended  to  be  a  fashionable 


club.  I  think  that  is  such  a  departure  from  the 
arrangement  made  with  the  landlord  by  the 
agreement  that  she  is  entitled  to  have  a  judg- 
ment to  restrain  it.  I  think  the  proper  form  of 
order  will  be  to  restrain  the  defendant  from 
using,  or  permitting  the  premises  to  be  used  as  a 
club  or  otherwise  than  as  i-eaidential  flats,  or 
making  or  permitting  to  be  made  any  alterations 
therein  with  a  view  to  such  user  thereof  as  is 
hereby  restrained.  I  mentioned  that  there  was 
an  exception  to  the  use  of  this  building  as 
residential  flats.  It  appeai-s  from  the  evidence 
that  some  parts  of  the  ground  floor  have  been 
used  as  offices.  I  do  sot  mean  to  interfere  with 
that,  and  words  must  be  added  to  the  effect  that 
this  order  is  not  to  prevent  the  use  of  the  offices 
existing  on  the  ground  floor  as  heretofore.  The 
injunction,  of  course,  must  not  continue  after  the 
determination  of  the  plaintiff's  tenancy. 

Solicitors :  Walter  Webb  and  Co. ;   A.  Toovey. 


Thursday,  Jan.  16. 

(Befoie  NoKTH,  J.) 

Re  Wise  ;  Jackson  v.  Paeeott.  (a) 

Infant  —  Maintenance  —  Discretion  of  trustees  — 

Past  niaintenance — Discretion  not  exercised. 

W.  hy  vnll  directed  his  trustees  to  apply  the  whole 
of  the  income  of  his  personal  estate,  or  such  part 
as  they  should  in  their  absolute  discretion  think 
Jit,  in  or  towat-ds  the  maintenance,  education, 
apprenticeship,  or  in  any  other  manner  for  the 
benefit  of  the  child  or  children  of  hia  sister  J., 
untu  they  should  respectively  attain  the  age  of 
twenty -three  years,  and  to  accumulate  the  residue 
of  such  income ;  and  he  gave  the  capital  of  his 
said  personal  estate  to  such  of  the  children  of  J. 
as  should  attain  tlie  age  of  twenty-three  years  as 
tenants  in  common  in  equal  shares.  W.  died  in 
1888.  His  sister  survived  him,  and  had  tvio 
children  only,  both  bom  in  his  lifetime.  By  an 
order  made  in  Jan.  1889  upon  a  summ,ons  taJcen 
out  by  the  trustees,  it  was  declared  that  the  gift 
of  capital  to  the  children  ioho  attained  twenty- 
three  was  void  for  remotetiess ;  but  that,  on 
account  of  other  clauses  in  the  wiU,  the  persons 
to  take  it  could  not  be  ascertained  until  the 
death  of  J.,  and  the  trustees  were  ordered  to 
aecumviate  the  surplus  income  until  further 
order.  In  1895  the  two  children  of  J.,  one  of 
whom  had  attained  twenty-three  and  the  other 
twenty-one,  took  out  this  summons  for  the  deter- 
mination  of  the  questions  whether  the  trust  for 
maintenance  was  not  good,  and  whetlier  the 
trustees  ought  not  to  have  applied,  and  ought  not 
now  to  apply,  the  accumulated  income  for  main- 
tenance, Jtc. 

Held,  that  the  trust  for  maintenance  could  be 
severed  from  the  gift  of  the  capital,  and  was 
good ;  that  the  accumulation  by  the  trustees  had 
plainly  not  been  an  exercise  of  their  discretion, 
and  that  they  had  now,  notwithstaiiding  that 
one  child  had  attained  twenty-three,  a  discretion 
to  apply  all  or  any  part  of  the  income  which 
accrued  down  to  the  date  of  her  attaining  ticenty- 
three  inpayment  of  the  past  maintenance  of  the 
two  children,  and  to  apply  any  part  of  the 
income  which  had  accrued  since  that  date,  or 
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$h<mld  aeenie  before  the  younger  child  attained 
twenty -three,  in  or  towards  hit  maintenance. 

William  Wibb,  who  died  on  the  26th  Feb.  1888, 
by  his  will,  dated  the  19th  Oct.  1887,  gave  all  his 
real  estate  upon  trust  out  of  the  rents  thereof  to 
pay  certain  annuities  to  his  brother,  George  Wise, 
and  his  sister,  Margaret  Hine  Jackson,  and  to  dis- 
pose of  anj  surplus  of  such  rent«  as  part  of  his 
residuary  personal  estate;  and  on  the  death  of 
his  said  brother  and  sister,  upon  trust,  for  (be 
child,  if  only  one,  or  all  the  children,  if  more  than 
one,  of  his  sister,  M.  H.  Jackson,  who,  either 
before  or  after  her  death,  should  live  to  attain 
the  age  of  twenty-three  Tears,  and  the  issue  of 
such  children  as  should  be  then  dead  in  equal 
shares  per  tUrpea.  .And  he  bequeathed  all  the 
residue  of  his  personal  estate  unto  bis  said 
trustees  upon  trust  to  sell,  and  convert,  and 
invest  as  therein  mentioned  : 

And  to  stand  posaessed  of  the  income  arising  from 
SDch  investments,  upon  tmst  to  apply  the  whole,  or 
snoh  port  thereof  as  my  tmstees  or  trustee  for  the  time 
being  in  their  absolute  discretion  shall  think  flt,  in  or 
towards  the  maintenance,  ednoation,  apprenticeship,  or 
in  any  other  manner  for  the  benefit  of  the  child  or 
children  of  my  said  sister,  Margaret  Hine  Jackson,  nntil 
they  respectively  attain  the  age  of  twenty-three  years, 
and  to  accumulate  and  invest  as  capital  any  unapplied 
portion  of  such  income ;  and,  upon  further  trust  as  to 
both  the  capital  and  income  of  such  investments,  to 
stand  posseesed  thereof  upon  tmst  for  the  child,  if  only 
one,  or  for  all  the  children,  if  more  than  one,  of  my  said 
sister,  who,  either  before  or  after  her  decease,  shidl  live 
to  attain  the  oge  of  twenty-three  years,  such  children,  if 
more  than  one,  to  take  in  equal  shares  as  tenants  in 
common,  and  the  issue  of  such  of  the  children  of  my 
said  sister  as  may  be  then  dead,  such  issue  taking  only 
OS  tenants  in  common  the  share  which  their  respective 
parents  would  have  taken  if  Uving. 

The  will  contained  a  gift  over  to  all  the  testator's 
nephews  and  nieces  in  case  of  the  death  without 
issue  of  all  M.  H.  Jackson's  children  in  her  life- 
time. 

The  testator  died  on  the  26th  Feb.  1888. 

Margai«t  Hine  Jackson  survived  the  testator. 
She  had  two  children  only,  viz.,  the  plaintiff 
Florence  Mary  Jackson,  who  was  bom  on  the 
10th  March  1869,  and  the  plaintiff  Frederick 
William  Jackson,  who  was  bom  on  the  28th 
May  1874. 

In  July  1888  the  tmstees  of  the  will  took  out  a 
summons  to  determine  the  validity  of  the  devise 
and  bequest  of  the  testator's  residuary  estate,  and 
by  the  order  made  on  this  summons,  on  the  30th 
Jan.  1889,  the  court  declared  that  the  effect  of 
the  devise  of  real  estate  could  not  be  determined 
until  the  deaths  of  both  the  annuitants ;  that  the 
bequest  of  the  residuary  personalty  to  the  children 
of  M.  H.  Jackson  was  void  for  remoteness,  but 
that  the  persons  to  take  the  residuary  personalty 
could  not  be  determined  until  the  death  of  M.  H. 
Jackson,  and  the  trustees  were  ordered  to  accumu- 
late the  surplus  income  of  the  real  and  personal 
estate  until  further  order. 

The  trustees  accumulated  the  income  under 
this  order  until  1895,  without  applying  any  part 
of  the  income  for  the  maintenance  or  benefit  of 
Mrs.  Jackson's  children. 

In  May  1895  this  summons  was  taken  out  by 
Florence  Mary  Jackson  and  Frederick  William 
Jackson  against  two  of  the  trustees  of  the  will 
and  two  of  the  testator's  nest  of   kin,  asking 


whether  the  trust  for  the  application  of  income 
was  not  valid;  whether  the  trustees  were  not 
bound  to  apply  the  whole  income  imless  in  their 
discretion  they  applied  part ;  and  whether,  a» 
they  had  not  exercised  any  discretion,  the  whole 
income  which  accrued  between  the  testator's 
death  and  the  10th  March  1892,  when  the  plain- 
tiff Florence  Mary  Jackson  attained  twentT- 
three,  ought  not  to  have  been  applied,  and  ought 
not  now  to  be  applied  for  the  benefit  of  botb 
plaintiffs  ;  and  the  subsequent  income  until  F.  W. 
Jackson  should  attain  twenty-three  ought  nofc 
to  be  applied  for  his  maintenance  and  benefit, 

Swinfen  Eady,  Q.C.  and  Diekinton  for  the 
plaintiffs. — The  trust  for  the  application  of  the- 
income  is  severable  from  the  gift  of  capital  and  ia 
perfectly  good : 

Gooding  v.  Read,  iD.'il.  &  Q.  510 ; 
Se  Watson ;  Cox  v.  Watton,  W.  If.  1892,  p.  192. 
The  trustees  have  power  to  resort  in  any  year  Uy 
accumulations  of  past  years : 

Edwards  v.  Grove,  2  L.  T.  Eep.  620 ;  2  De  G.  P.  &  J- 
210. 
The  trustees  have  not  exercised  any  discretion  In 
this  case.  They  only  invested  the  income  by  way 
of  interim  investment.  Where  ti-ustees  have  not 
exercised  their  discretion  the  court  will  put  the 
matter  right,  though  the  time  for  exercising  the 
discretion  has  passed : 

WiUon  V.  Turner,  48  L.  T.  Eep.  870 ;  22  Ch.  Div. 
521. 
The  trustees  can  therefore  now  apply  the  accumu- 
lations during  the  years  before  Miss  F.  M.  Jacksoa 
attained  twenty-three  for  the  maintenance  and 
benefit  of  both  plaintiffs. 

Chaster  for  the  trustees. — The  trustees  did  not 
intend  to  say  in  exercise  of  their  discretion  that 
maintenance  was  not  necessary.  [Noeth,  J. — 
I  think  there  should  be  an  affidavit  to  that 
effect.] 

Stallard  for  one  of  the  testator's  next  of  kin. — 
I  cannot  dispute  that  this  trust  for  maintenance 
is  severable  from  that  for  capital.  But  the 
trustees  cannot  possibly  now  apply  the  money  for 
past  maintenance,  the  children  have  been  main- 
tained. There  was  no  duly  laid  on  the  trustee* 
to  apply  anything.  That  distinguishes  the  case 
from  Wilson  v.  Turner  («W  sup.).  In  that 
case  there  was  a  neglect  of  duty  on  the  trustee» 
part. 

It  was  suggested  that  the  defendants,  the  next 
of  kin,  should  be  appointed  to  represent  all  the 
next  of  kin. 

NoKTH,  J.  —  As  I  understand  this  is  aa 
originating  summons,  in  which  the  parties  in- 
terested as  beneficiaries  have  served  the  trustees. 
They  also  have  made  two  of  the  next  of  kin 
parties.  It  was  not  necessary  to  do  so,  but  the 
court  probably  would  not  have  dealt  with  the 
matter  if  no  next  of  kin  were  here  without 
requiring  that  some  one  or  more  should  be  made 
parties.  Two  have  been  made  parties  in  the 
nrst  instance,  and  I  do  not  think  it  necessary 
to  make  any  order  binding  the  i-est.  The  rules 
of  court  provide  for  such  a  summons  as  this, 
being  dealt  with  in  the  absence  of  some  of  the 
parties  interested,  and  I  deal  with  this  summons- 
in  that  way.  As  regards  the  question  of  con- 
struction I  thought,  on  i-eading  the  will,  that  the 
point  was  reasonably  clear  that  the  trust   for 
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persons  before  the  age  of  twenty-tiiree  describing 
tlie  persons  was  quite  a  different  trust  from  the 
other  trust  for  persons  after  attaining  the  age  of 
twenty-three,  although  the  description  of  tiiose 
persons  might  correspond  with  that  of  the  persons 
who  came  under  the  first  trust ;  that  is  to  say,  the 
trust  for  maintenance  was  quite  a  different  and 
separate  trust  fi-om  the  trust  as  to  the  capital. 
Two  cases  hare  been  cited  which  show  that  what 
was  my  opinion  on  this  will  is  the  yiew  which 
has  been  taken  by  the  court  in  other  similar 
cases.  One  of  these,  in  the  Court  of  Appeal, 
Gooding  t.  Bead  (w6t  tup.)  was  veir  like  the 
present  case,  the  other  before  Chitty,  J.  was  even 
stronger :  Be  Watson  (ubi  rup.)  I  think,  there- 
fore, this  trust  is  good.  [His  Lordship  read 
the  words  of  the  trust  and  continued :]  I  see 
nothing  to  make  that  bad  or  void  in  any  way. 
I  have  no  doubt  the  separate  trust  under  which 
the  capital  is  given  over  is  bad,  because  there  are 
certain  inherent  defects  in  the  way  in  which  that 
trust  has  been  attempted  to  be  created.  Some 
seven  or  eight  years  have  elapsed  since  the  tes- 
tator died,  and  during  the  whole  of  that  time  the 
income  has  been  accumulated.  I  felt  some  diffi- 
culty at  first,  for  I  thought  that  the  trustees  had 
delibei-ately  chosen  to  capitalise  the  income,  and 
that  in  itself  was  prima  fade,  at  any  rate,  an 
exei'cise  of  the  discretion  to  the  effect  that  the 
income  was  not  required  for  maintenance,  and 
ought  to  be  accumulated,  and  I  required  some 
further  information  to  be  given  by  the  trustees. 
I  had  not  then  ^ven  due  weight  to  a  clause  which 
I  find  in  the  order  made  by  me  declaring  the 
construction  of  the  will  on  points  nhich  are  nob 
now  material.  It  was  then  ordered  that  the 
plaintiffs,  the  trustees  of  the  will,  do  accumulate 
the  surplus  of  the  real  and  residuary  personal 
estate  until  further  order.  If  the  parties  had 
contemplaced  the  question  which  has  now  arisen 
probably  some  words  might  have  been  inserted 
there  giving  liberty  to  any  person  to  apply  as  to 
the  income.  That  was  not  done,  and  the  direction 
to  accumulate  until  further  order  bound  the 
trustees  until  it  was  varied,  and  they  had  no 
longer  a  discretion  as  to  applying  any  part  of 
the  income  for  maintenance  without  a  further 
order  of  the  court.  Under  these  ciroumstances 
it  seems  to  me  that  the  trustees  in  cwitelising 
the  income  have  not  exercised  any  oisci'etion, 
and  that  it  is  open  to  them  now  to  exercise 
the  discretion  which  was  given  them  by  the 
testator's  will  in  the  clause  that  I  have  read,  unless 
there  is  anything  in  the  wiU  itself  which  prevents 
it.  The  point  is  as  to  applying  the  income  of 
past  years  for  maintenance  at  a  date  when  those 
years  have  expired.  I  see  no  difficulty  in  the 
present  case  in  doing  so.  The  question  does  not 
arise  whether  if  the  trustees  had  exercised  their 
discretion  and  capitalised  income  they  could 
resort  to  those  capitalised  accumulations.  In 
point  of  fact  they  have  not  exercised  their  discre- 
tion for  the  reason  I  have  given,  and  it  seems  to 
me  that  it  is  open  to  them  to  exercise  it  now.  It 
does  not  seem  to  me  to  be  very  material  whether 
they  have  that  discretion  now  or  not  because  if 
they  had  a  discretion  which  they  have  not  exer- 
oiseid  the  court  would  exercise  it  for  them  on  a 
proper  application,  and  in  exercising  it  I  should 
consult  the  trustees,  and  should  pay  great  atten- 
tion to  what  they  said  they  would  have  done  if 
they  had  not  been  directed  to  invest  the  surplus 
Vol.  I.XXm.,  1894.* 


income.  But  I  think  the  right  thing  to  say  is 
that  the  discretion  is  not  gone.  I  find  nothing  in 
the  will  to  prevent  the  trustees  exercising  their 
discretion  at  any  time,  and  I  think  that  they  may 
do  it  now.  Under  these  circumstance  the  fact 
that  the  testator's  eldest  daughter  attained  twenty- 
three  four  years  ago  does  not,  in  my  opinion, 
deprive  the  trustees  of  the  power  of  exercising 
the  discretion  as  to  the  income  between  the 
testator's  death  and  the  time  she  attained  twenty- 
three,  which  has  not  been  exercised.  The  fact  no 
doubt  that  that  child  has  been  maintained  and 
educated  is  a  point  that  the  trustees  will  consider 
when  they  have  to  deal  with  the  question  in  what 
way  they  should  now  exercise  their  discretion, 
but  in  my  opinion  they  have  a  discretion,  and  I 
have  no  doubt  they  will  give  due  consideration  to 
the  point.  I  think,  therSore,  the  order  should  be 
made  in  the  terms  of  a  declaration  .  .  .  that 
the  trustees  may  now  in  their  absolute  discretion 
apply  all  or  any  part  of  the  income  of  the  residuary 
personal  estate  (including  the  income  arising  from 
the  investment  of  rent  of  real  estate)  which  accrued 
down  to  the  10th  March  1892,  and  of  the  accumu- 
lations thereof,  in  or  towards  the  maintenance, 
education,  apprenticeship,  or  in  any  other  manner 
for  the  benefit  of  both  plaintiffs;  and  a  similar 
declaration  as  to  the  income  accrued  after  that 
date  for  the  maintenance,  &c.,  of  F.  W.  Jackson 
until  he  attains  twenty-three. 

Solicitors :  Hiekin,  Smith,  and  Capel  Cure; 
Ingle,  Holmes,  and  Son;  B.  E.  Bartley;  CoUyer- 
Bristowe  and  Co. 


Dee.  5,  6,  9, 10. 11, 12, 13,  and  18, 1895. 

(Before  Williams,  J.   sitting  as  an  additional 
Judge  of  the  Chancery  Division.) 

Be  Kingston  Cotton  Uill  Company  Limitbd 
(No.  2).  (a) 

Company —  Windina-wp — "  MiafeoMinee  " — Direc- 
tors— Avtditora — Compames  (Winding-up)  Act 
1890  (53  &  54  Viet.  e.  63),  s.  10. 

The  %Bord  "  misfeasance  "  in  sect.  10  of  the  Com- 
panies (Winding-up)  Act  1890  covers  every  mis- 
conduct by  an  officer  of  a  company  as  such  for 
which  such  officer  might  have  been  sued  apart 
from  the  seeUon. 

Charges,  therefore,  against  the  auditors  of  a  eom- 
pany  of  having  through  want  of  the  exercise  of 
ordinary  skill  and  diUgenee  sanctioned  oMiounU 
contaimng  false  statements  do,  if  they  are  proved 
and  coupled  vrith  pecuniary  damage  to  the  con^- 
jpani/,  constitute  a  misfeasance  toiuiin  the  msan- 
tng  of  the  section. 

Directors  who  pay  away  the  funds  of  a  company 
under  an  honest  belief  in  a  state  of  facts  which 
would  jtistify  the  payment,  are  not  to  be  held 
liable  to  replace  those  funds  because  it  tvme  out 
thcU  on  the  true  facts  the  payments  were  ultra 
vires. 

Directors  of  a  company  act  reasonably  in  aeceptii^g 
the  manager's  eerUjieate  as  to  the  value  of  the 
stock-in-trade. 

Although  it  is  no  part  of  the  duties  of  the  auditor* 
of  a  company  to  ialce  stock,  they  are  not  entitled 
to  rely  on  the  manager's  eeriifieiiite  as  to  its  value 
if  an  ordinary  careful  exainination  of  the  hooks 
of  the  company  ought  to  majce  them  suspect  the 
truth  of  it. , 
(a  Beported  by  W.  IvimitOook,  Esq.,  BkiiiB«er-»t-Law. 
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StTHMONB. 

This  was  a  snm  metis  under  sect.  10  of  the 
Companies  (Windine  up)  Act  1890  taken  out  by 
the  official  receiver  and  liqnidator  of  the  Kingston 
Cotton  Mill  Company  Limited,  asking  for  a 
declaration  that  the  respondents,  S.  Lambert,  A, 
Monat,  V.  H.  Parker,  G.  G.  Maoturk,  J.  W. 
Halden,  and  W.  Jackson,  directors  of  the  com- 
pany, and  the  respondent,  B.  Pickering,  a  past 
auditor  thereof,  were  jointly  and  seTerally  liable 
to  pay  to  the  applicant  four  several  sums  of 
362.  0<.  lOd.,  382:  12«.  4d.,  381.  12s.  4<2.,  and 
381.  178.  id.,  which,  being  moneys  of  the  said 
company,  were  improperly  applied  in  payment  of 
dividends  on  certain  nreference  shares  1882  for 
the  years  1890,  1891, 1992,  and  1893,  respectively 
together  with  interest  thereon,  and  that  the 
respondent  A.  E.  Peasegood,  a  past  auditor  of  the 
said  company,  was  liable  to  pay  to  the  applicant 
the  several  sums  of  382.  128.  M.  and  381.  17s.  4d.' 
applied,  as  aforesaid,  for  the  years  1892  and  1893, 
together  with  interest  thereon.  The  summons 
also  asked  with  respect  to  each  and  all  of  the 
i-espondents  (but  as  to  the  respondent  Peasegood 
only  as  from  the  date  when  his  firm  of  Pickering, 
Peasegood,  and  Judge  became  the  auditors  of 
the  company)  a  finding  that  they  were  guilty 
of  misfeasance  or  breach  of  trust  in  relation  to 
the  company,  in  that  they  respectively  authorised 
the  issue  and  circulation  of  divers  reports  and 
accounts  of  the  company,  and  in  particular  those 
for  the  years  1884  to  1892  inclusive,  contain- 
ing false  and  misleading  entries  with  respect 
to  (i)  the  value  of  the  company's  mill,  machinery, 
and  site,  (ii)  the  value  of  the  company's  stock 
in  trade,  particularly  for  the  year  1888  ajid  the 
subsequent  years,  and  (iii)  the  company's  reserve 
fund,  and  that  by  reason  of  such  misfeasances 
or  breaches  of  trust,  the  respondents  other 
than  Peasegood  were  jointly  and  severally  liable 
either  to  pay  to  the  applicant  the  sum  of 
80,770Z.  10s.  (representing  the  company's  trading 
loss  since  the  year  1884),  or  other  the  sum  tottd 
of  the  loss  sustained  or  resulting  to*  the  com- 
pany by  or  from  such  misfeasances  or  breaches 
of  trust,  and  the  respondent  Peasegood  also 
was  liable  to  pay  to  the  applicant  such  due  pro- 
portion of  such  sum  or  sum  total  as  the  court 
might  prescribe ;  or,  in  the  altomative.  that  the 
respondents  respectively  might  be  ordered  to  con- 
tribute such  sums  of  money  to  the  assets  of  the 
company  by  way  of  compensation  in  respect  of 
such  misfeasances  or  breaches  of  trust  respec- 
tively as  the  court  might  think  just. 

The  company  was  incorporated  in  1879  for 
the  purpose  of  purchasing  the  undertaking  pro- 
perty and  business  of  a  company  of  the  same 
name. 

The  articles  of  association  were  substantially 
the  same  as  those  in  Table  A  to  the  Companies 
Act  1862. 

Art.  140  was  as  follows : 

The  anditors  abitU  make  a  report  to  the  members  npon 
the  balance-sheet  and  acoonnts,  and  in  every  auch 
report  they  shall  state  whether  m  their  opinion  the 
bidance- sheet  is  a  fnll  and  fair  balance-sheet  containing 
the  porticalars  required  by  their  articles,  and  properly 
drawn  np  so  as  to  exhibit  a  tme  and  correct  view  of  the 
state  of  the  company's  affairs :  and,  in  case  they  have 
called  for  any  explanation  or  information  from  the 
directors,  whether  such  explanation  or  information  has 
been  given  by  the  directors,  and  whether  the  same  has 


been  satisfactory ;  and  sach  report  shall  be  read, 
together  with  the  report  of  the  direoton,  at  the  ordi- 
nary meeting. 

The  reepondenta  Lambert,  Mouat,  Parker,  Mac- 
tnrk,  and  Halden  were  original  directors  of  the 
company,  and  remained  on  the  board  nntil  the 
winding-up. 

The  respondent  Jackson  was  appointed  a 
director  in  the  year  1882 ;  prior  to  that  date  he 
had  been  general  manager  only,  and  from  that 
time  forward  combined  both  offices. 

The  respondents  Pickering  and  Peasegood  were 
members  of  a  firm  of  chartered  accountants 
cai-rying  on  business  under  the  name  of  Pickering, 
Peasegood,  and  Judge.  The  firm  were  appointed 
auditors  of  the  company  in  1892,  Pickering 
having  before  that  date  been  sole  auditor,  and  in 
that  capacity  signed  all  the  balance-sheets. 

On  the  18th  April  1894  an  order  was  made  for 
winding-up  the  company  compulsorily. 

On  tne  11th  Feb.  1895  the  present  summons 
was  t«ken  out  by  the  official  receiver  and 
liquidator. 

A  summons  had  been  taken  out  by  Pickering 
and  Peasegood  asking  that  all  proceedings  under 
the  first  summons  might  be  stayed  as  against 
them  on  the  ground  that  they  were  not  officers  of 
the  company  within  sect.  10  of  the  Companies 
(Winding-up)  Act  1890,  but  the  summons  had 
been  dismissed  by  the  Court  of  Appeal  (see  ante, 
p.  482  ;  (1896)  1  Ch.  6). 

The  misfeasance  summons  now  came  on  to  be 
heard.  The  facte  of  the  case  were  shortly  as 
follows : 

In  1880  the  directors  published  their  first 
summary  of  accounts,  in  which  the  first 
item  on  the  asset  side  was  entered  as  **  Mill, 
machinery,  and  site,  construction  account  as 
before,  227,048Z.  5«.  4d. 

In  Dec.  1884  the  directors  procured,  for  the 
purpose  of  obtaining  a  loan  on  mortgage,  a 
valuation  of  the  null  property  from  Messrs. 
Grundy  and  Son  of  Manchester,  in  which  the 
total  value  of  the  property  was  pnt  down  at 
76,8332.  This  valuation  was  not  referred  to  by  the 
directors  in  any  of  their  subsequent  reporte,  and 
in  the  balance-sheets  for  1889,  1890,  1891,  and 
1892  the  following  item  appeared  :  "  Mill, 
machinery,  and  site,  with  new  packing  plant, 
economiser,  new  steel  boilers,  compounded  engines, 
and  new  boiler-house,  as  per  construction  account, 
196,610i.  0«.  7d."  A  reserve  fund  was  also  entered 
as  existing.  The  stock-in-trade  for  the  years 
1889,  1890,  1891,  and  1892  was  entered  in  the 
trade  account  as  of  the  value  of  29,7602.  3*.  2d., 
44,4822. 10«.  9(2.,  53,9182.  58.  Id.,  and  60,9662. 5«.  6d. 
The  same  sums  were  also  entered  in  the  account 
of  liabilities  and  assets  with  the  addition  of  the 
words  "  as  per  manager's  certificate."  The  effect 
of  these  last  entries  was  that  the  account  showed 
a  profit  which  led  the  directors  to  suppose  that 
they  were  entitled  to  pay  the  preference  dividends 
in  question,  and  to  state  that  there  was  a  reserve 
fund. 

Jackson,  the  manager,  admitted  that  he  had 
deliberately  inflated  the  amount  of  the  entries 
for  stock-in  trade  in  order  to  cover  losses  and 
make  things  look  better.  He  stated  that  this  was 
done  by  him  individually,  and  without  the  know- 
ledge or  sanction  of  any  of  the  directors.  They 
knew  nothing  about  it,  and  he  never  declared  it  to 
them. 
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It  was  admitted  by  both  sides  dniing  the  arf^- 
ment  that  the  summons  must  be  confined  to 
matters  which  occurred  within  the  six  years  im- 
mediately prior  to  the  issue  of  the  summons. 

The  respondent  Mouat  had  died  since  the  issue 
of  the  summons. 

Cozent-Sardy.  Q.C.,  W.  D.  BaMim,  and 
Marshall  Hall  for  the  summons. — The  directors 
and  auditors  have  been  guilty  of  misfeasance,  and 
are  thei-efore  liable  under  sect.  lU  of  the  Com- 
panies (Winding-up)  Act  1890.  The  directors 
knew  that  the  balance-sheets  and  accounts  for  the 
years  1890,  1891,  1892,  and  1893  were  false.  The 
stock-in-trade  appeared  therein  at  an  inflated 
value,  and  capital  had  been  lost  and  not  replaced. 
The  payment,  therefore,  of  dividends  inasmuch 
as  it  was  made  out  of  capital  was  improper. 
Dividends  cannot  be  paid  otherwise  than  out  of 
profits,  and  if  paid  out  of  capital  such  pavment 
IB  a  breach  of  trust,  and  repayment  may  be  en- 
forced by  summary  proceedings : 

R0  Oxford  Benefit  BuUding  and  Inveitment  Society, 
5S  L.  T.  Bep.  598  ;  35  Cb.  Div.  502. 

[Williams,  J.  referred  to  Lee  v.  Neuehatel 
Aaphalie  Company  (61  L.  T.  Rep.  11;  41  Oh. 
Div,  1).  Haldane,  Q.C.  referred  to  Vemer  v. 
Oenertd  and  Commereiai  Investment  Trust,  70 
L.  T.  Eep.  516;  (1894)  2  Ch.  239.]  The 
articles  of  the  company  (art.  120)  contain 
express  provisions  that  dividends  shall  only  be 
paid  out  of  profits.  As  against  the  auditors  we 
rely  on 

Re  London  and  Oen«ral  Bank  (No.  2) ;  73  L.  T. 
Bep.  304;  (1895)  2  Ch.  673. 

Vemer  v.  General  and  Comnwrcial  Investment 
Trust  (u&{  sap.)  was  not  the  case  of  a  trading 
compiny,  and  therefore  does  not  apply.  We 
submit  that  the  directors  and  auditors  fell 
short  of  the  standard  of  duties  required  by 
the  court  and  by  the  articles  of  the  company. 
The  directors  cannot  be  heard  to  say  that 
they  did  not  know  their  own  articles,  which 
were  practically  the  same  as  those  in  Table  A. 
They  allowed  the  auditors  to  abstain  from  making 
a  report  as  required  by  the  articles.  Lambert, 
Parker,  Jackson,  and  Macturk  knew  all  about 
the  valuation,  and  allowed  the  mill  to  stand  in 
the  balance-sheet  at  an  inflated  figure.  If  they 
had  put  the  mill  at  cost  price  they  would  have 
had  to  write  oS  a  large  amount  for  depreciation 
on  the  other  side  of  the  account.  [Williams,  J. 
— What  damage  do  you  say  accrued  to  the  com- 
pany from  their  not  dealing  with  depi'eciation  in 
the  right  way  i^]  If  the  fact  had  been  disclosed  to 
the  shareholders  they  would  have  stopped  busi- 
ness at  once.  [Williams,  J. — Ton  have  called 
no  evidence  to  show  that  these  particular  share- 
holders, if  they  had  known  the  facts,  would  have 
stopped  business.]  If  the  mortgagees  had  known 
the  truth  they  would  have  foreclosed  or  sold 
the  property.  The  loss  is  none  the  less  because 
it  is  a  loss  of  borrowed  money.  [Williams,  J. — 
Assume  that  the  auditors  did  not  perform  their 
duties  relating  to  the  audit,  yon  cannot  fix  them 
with  liability  unless  you  can  show  that  the 
balance-sheet  contained  misrepresentations  to 
their  knowledge.  ] 

Farwell,  Q.C.  and  E.  C.  Macn<ighten  for 
Lambert. — There  is  no  cause  of  action  against 
Lambert.    Sect.  10  of  t^e  Act  of  1890  does  not 


create  any  new  right.  It  only  substitutes  a  sum- 
mary remedy  for  which  an  action  lies  : 

Coventry  and  Dixon's  case,  42  L.  T  Bep.  559  ;    14 

C!h.  Div.  600 ; 
Cavendish   Bentinch  v.  Fenn,  57  L.  T.  Eep.  773 ; 

12  App.  Cas.  652  ; 
Backle;  on  Companies,  6th  edit.,  p.  523. 

Messrs.  Grundy  and  Go.'s  valuation  of  the  pro- 
perty has  absolutely  nothing  to  do  with  the  case. 
Directors  are  under  no  obligation  to  have  an 
annual  valuation  made  of  the  property  of  the 
company,  and  to  write  down  the  capital  in 
accordance  with  it.  The  cost  price  of  the  mill 
and  plant  was  the  only  proper  thing  to  put  down 
in  the  capital  account.  The  capital  and  income 
account  are  quite  distinct.  The  reserve  fund  is 
that  which  is  taken  out  of  the  income  account. 
Nothing  will  make  income  capital.  This  is  a 
charge  of  fraud.  [Williams,  J. — Misfeasance  in 
the  nature  of  a  breach  of  trust.  You  cannot  put 
it  higher  than  that.]  After  Jjee  v.  Neuehatel 
Asphalts  Company  [ubi  svp.)  and  Vemer  v. 
General  and  Commercial  Trust  {ubi  sup.)  it  is 
impossible  for  the  official  receiver  and  liqmdator  to 
say  that  the  dividends  in  question  were  not  properly 
paid.  It  is  no  part  of  the  duty  of  the  directors  to 
make  good  out  of  profits  loss  of  capital  before 
distributing  a  dividend.  As  regards  the  damages 
claimed  for  misrepresentation  there  has  been  no 
falsehood  or  deception,  and  there  is  no  evidence 
that  anyone  has  been  deceived.  It  must  be  proved 
that  the  loss  to  the  company  arose  from  the  mis- 
feasance of  the  directors.  It  is  said  that  various 
items  in  the  accounts  were  from  year  to  year 
inflated,  but  there  is  no  evidence  that  the 
directore  were  aware  of  this  inflation.  It  is 
said  that  the  directors  abrogated  their  functions 
by  not  taking  stock  themselves.  They  could  not 
have  done  so.  They  were  not  experts.  Jackson 
was.  The  directors  are  not  bound  to  examine 
the  books  of  the  company : 

Be  Denham  and  Co.,  51  L.  T.  Bep.  570 ;  25  Ch.  Div. 
752. 

And  cannot  be  made  liable  for  being  defrauded : 

Land  Credit  Company  of  Ireland  v.  Lord  Fermoy, 
23  L.  T.  Bep.  439 ;  L.  Bep.  5  Ch.  763 ; 

Barnard  v.  Bagshavie,  7  L.  T.  Bep.  544  ;  3  Be  Q.  J. 
A  8.  355. 

Directors  are  entitled  to  rely  on  the  statements  of 
ezpei-ts  so  long  as  they  believe  them  to  be  honest. 
They  are  not  therefore  liable  for  the  fraud  of 
their  manager  or  officer  whom  they  have  no 
reason  to  distrust.  They  ore  in  no  sense  trustees 
for  creditors  of  the  company : 

Pode,  Jackson,  and  White's  case,  38  L.T.Bep.  659  ; 
9  Ch.  Div.  322. 

Directors  are  not  liable  unless  from  their  wrong- 
ful act  the  company  has  suffered  damage  which  is 
the  direct  consequence  of  that  act : 

Walker  v.  Goe,  32  L.  T.  Bep.  O.  S.  386 ;    3  H.  &  N. 

395;  4  H.  AN.  350; 
Waddell  v.  BlockUy,  41  L.  T.  Bep.  458  ;   4  Q.  B. 

Div.  678. 

Even  if  the  directors  in  the  present  case  had 
informed  the  shareholders  of  the  true  state  of  the 
company  it  is  impossible  to  assume  that  the  share- 
holders would  have  insisted  upon  the  company 
being  wound-up  at  a  particular  date.  They  also 
referred  to 

Derry  v.  Peek,  61 1^  T.  Bep.  265 ;  14  App.  Cm.  337 ; 
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Rance't  ease,  23  L.  T.  Bap.  828 ;    L.  Bep.  6  Ch. 

104; 
Be  Midland  Land    and  Investment  Corporation 

(mnep.,  see  Palmer's  Com.  Free.,  6th  edit,  part  1, 

p.  440) ; 
Marxetti's  case,  42  L.  T.  Bep.  206. 

HoUdane,  Q.G.,  Svnnfen  Eady,  Q.O.,  and  Eve, 
Q.G.,  for  Pickering  and  Peaaegood,  tbe  auditors. 
— The  case  of  the  auditors  is  somewhat  different 
from  that  of  the  directors.  They  are  professional 
men  and  are  bound  to  bring  reasonable  skill  to 
the  performance  of  their  duties.  On  the  other 
hand  they  are  not  trustees.  Sect.  10  of  the  Act 
of  1890  creates  no  new  rights  or  Uabilities.  An 
action  against  the  auditors  would  have  to  be  based 
either  on  deceit  or  on  breach  of  contract  to  use 
reasonable  skill.  To  sustain  an  action  of  deceit 
it  would  be  necessary  to  show  (1)  that  the  state- 
ment complained  of  was  untrue  in  fact ;  (2)  that 
it  was  untme  to  the  knowledge  of  the  persons 
making  it;  (3)  that  the  statement  was  relied 
upon;  and  (4)  that  damage  directly  resulted  to 
the  company  fi-om  acting  on  such  statement. 
Here  the  evidence  would  not  be  sufficient  to  sup- 
port such  an  action.  We  ask  to  be  permitted  to 
reserve  the  questions  (1)  whether  the  auditors 
were  ofBcers  of  the  company,  the  decision  of  the 
Court  of  Appeal  on  that  point  being  under  appeal ; 
and  (2)  whether,  assuming  they  were  officers  a 
mere  act  of  negligence  would  come  within  sect.  10 
of  the  Act  of  1890.  [Williams,  J. — I  do  not 
think  you  can  reserve  the  question  of  jurisdiction. 
If  you  raise  it  I  must  deal  with  it  now.]  Then 
we  elect  to  raise  it.  We  submit  that  to  bring  a 
case  within  tbe  section  it  is  not  sufficient  to  show 
that  the  act  complained  of  is  one  of  mere  negli- 
gence, but  it  must  be  shown  that  it  amounts 
to  a  misfeasance  in  the  nature  of  a  breach  of 
trust: 

Cavendish-Bentinck  v.  Fenn  (uW  sup.) ; 

Be  London  and  General  Bank,  72  L.  T.  Bep.  611 ; 
(1895)  2  Ch.  166; 

Be  London  and  Oeneral  Bank  No.  2  (ubi  sup.) ; 

Be  Liberator  Permanent  Benefit  Building  Society, 
71  L.  T.  Bep.  406  ; 

Ooventry  and  Dixon's  case  (ubisup.). 

Mere  negligence  on  the  part  of  an  auditor  would 
not  have  been  sufficient  ground  to  sustain  an 
action  against  him  at  common  law.  A  mere  error 
of  judgment  will  not  render  him  liable. 

CotensSardy,  Q.O.,  in  reply  on  the  preliminary 
objection  as  to  jmisdiction. — -There  is  no  legal 
validity  in  the  objection.  The  argimient  on 
behalf  of  the  auditors  gives  no  meaning  to  the 
words  "contribute  such  sums  of  money  to  the 
assets  of  the  company  by  way  of  compensation  in 
respect  of  such  misapplication,  retainer,  mis- 
feasance, or  breach  of  ti-ust  as  the  court  thinks 
just,"  in  sect.  10.  The  point  now  raised  was 
decided  by  the  Court  of  Appeal  in  Be  London 
and  General  Bank  (No.  2)  [ubi  sup.),  wherein  the 
auditor  was  held  liable  to  make  compensation  not 
for  fraud  or  breach  of  trust,  but  for  breach  of 
his  duty  as  auditor.  It  is  said  that  that  is  con- 
trary to  the  decision  of  James,  L.J.  in  Coventry 
and  Dixon's  case  {ubi  sv/p.)  The  language  there 
is  ample  for  the  facts  before  the  judge.  It  could 
not  be  suggested  that  any  common  law  action 
would  have  lain  against  directors  for  acting  with- 
out qualification.  It  is  said  that  if  a  director 
takes  a  bribe  it  can  be  recoirered,  because  it  is 


the  money  of  the  company.  I  submit  it  is  not ; 
but  it  could  be  recovered  tmder  sect.  165 : 

Lister  and  Co.  v.  8tuf>bs,  62  L.  T.  Bep.  654 ;  45 
Ch.  Div.  1  ; 
or  under  sect.  10 : 

Be  North  Australian  Territory  Company  ;  Archer's 
case,  65  L.  T.  Bep.  800;  (1892)  1  Ch.  322. 

On  the  fair  construction  of  sect.  10  and  on  the 
authorities  I  submit  that  an  officer  of  a  company 
who  has  undertaken  certain  duties  and  has  been 
guilty  of  a  breach  of  such  duties  resulting  in  a 
loss  to  the  company  is  liable  to  make  compen- 
sation for  such  loss  on  summary  proceedings  under 
the  section. 

Haldane,  Q.G.  in  reply  on  the  preliminary 
objection  and  on  the  question  of  contract. — 
Archer's  case  (ubi  sup.)  is  in  my  favour.  Sect.  10 
only  applies  to  the  case  of  misfeasance  in  the 
nature  of  a  breach  of  trust  resulting  in  a  loss  to 
the  company : 

CavcTidish-Bentinck  v.  Fenn  {ubi  sap.). 
Liability  is  not  created  by  mere  nonfeasance : 

Re  Wedgwood  Coal  and  Iron  Company,  47  t.  T. 
Bep.  612. 
The  dicta  in  these  cases  are  not  inconsistent  with 
the  decision  in  Be  London  and  General  Sank 
{ubi  sup.).  [Williams.  J.  referred  to  Be  Cardiff 
Savings  Bank ;  Daviea'  ease  (62  L.  T.  Bep.  628  ; 
45  Oh.  Div.  537).]  Officers  of  a  company  are  not 
liable  as  constructive  trustees  where  no  property 
has  come  to  their  hands : 

Re  Forest  of  Dean  Coal  Mining  Company,  40  L.  T. 
Bep.  287:  lOCh.  Div.  450; 

Barnes  v.  Addy,  30  L  T.  Bep.  4  ;  L.  Bep.  9  Ch.  244. 

[Williams,  J. — I  shall  not  stop  the  case  on  this 
objection ;  but  shall  deal  with  it  in  my  judgment. 
As  at  present  advised  I  am  of  opinion  that  every 
wrong  which  an  officer  of  a  company  as  such  does, 
whether  it  amounts  to  a  breach  of  trust  or  not,  is 
within  sect.  10].  Then  as  to  the  question  of  con- 
tract. The  contiuct  into  which  a  professional 
man  usually  enters  is  to  use  reasonable  care  and 
skill.  He  does  not  bind  himself  not  to  commit 
errors  of  judgment : 

Pttrves  V.  LandM,  12  CI.  &  F.  91. 
Lindley,  L.J.  in  Be  London  and  Oeneral  Bank 
(No.  2)  (at  p.  683  of  (1895)  2  Ch.)  in  pointing  out 
what  are  the  duties  of  an  auditor  says,  "  Where 
there  is  nothing  to  excite  suspicion  a  very  little 
inquiiy  will  be  i-easonably  sufficient."  Here  there 
was  nothing  to  excite  the  auditors'  suspicions. 
Walker  v,  Goe  {ubi  sup.)  is  also  in  their  favour. 
The  balance-sheets  in  this  case  were  not,  no 
doubt,  ideal  balance-sheets,  but  they  were 
sufficiently  correct.  It  was  not  the  duty  of  the 
auditors  to  take  stock.  This  could  only  be  done 
by  experts.  They  were  therefore  entitled  to  rely 
on  the  certificate  of  the  manager. 

Yate  Lee  for  Halden  and  Macturk. — Halden 
took  no  part  in  the  management  of  the  company 
for  ten  years,  and  his  case  is,  therefore,  governed 
by 

Be  Denham  atui  Co.  {ubi  sup.) ; 

Be  Cardiff  Savings  Bank  ;  Marquis  of  Bute's  case, 
66  L.  T.  Bep.  317;  (1892)  2  Ch.  100. 

Macturk's  position  is  very  similar  to  that  of  the 
other  directors,  and  I  adopt  the  arguments  which 
have  been  urged  on  their  behalf.  And  I  say 
further,  that  to  a  person  unskilled  in  accounts  the 
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balance-sheets  showed  balances  available  for  the 
payment  of  dividends. 

A.  (i  B.  Terreli  for  Parker.— Sect.  10  of  the  Act 
of  1890  does  not  extend  to  an  action  for  deceit 
sounding  in  damages,  nor  to  an  action  for  negli- 
gence also  sounding  in  damages,  because  there 
cannot  be  any  such  action  by  a  company  against 
its  directors  as  a  body.  The  directors  are  in  the 
position  of  partners,  and  it  has  never  been 
suggested  that  in  a  partnership  action  one  partner 
could  be  liable  to  another  partner  for  negligence. 
To  maintain  an  action  for  negligence  it  must  be 
shown  that  thei-e  wus  employment.  Here  there  is 
no  employment.  If  an  action  were  brought  against 
a  director  for-  fraud,  it  would  have  to  be  proved 
that  the  representations  complained  of  were  made 
by  the  director,  and  that  they  wei-e,  in  fact,  acted 
upon.  It  would  be  an  insuperable  objection  to 
such  an  action  that  the  company,  acting  through 
its  directors,  was  deceived  by  its  directors.  Here, 
if  the  facts  had  been  known  to  the  shareholders, 
non  eaiutai  that  the  company  would  have  been 
wonnd-up.  The  balance-sheets  were  in  the  proper 
form: 

Wilmer  y.  Macnnmara  and  Co.  Limitmi,  72  L.  T. 
Bep.  5£2;  (1895)  2  Ch.  245 

The  directors  did  ali  that  was  requirad  of  them  by 
the  articles  as  to  audit. 

Mr.  Jackson,  who  appeared  in  person,  took  no 
pai-t  in  thu  argument. 

Cozens- Hardy,  Q.C.  in  reply. — The  auditors 
were  officers  of  the  company,  and  were  therefore 
bound  to  perform  the  duties  imposed  upon  them 
by  the  articles.  They  were  bound  to  make  a 
report  to  the  members  showing  the  ooiTect  state 
of  the  company's  affairs.  This  they  never  did. 
Again,  they  never  did  what  was  required  of  them 
apart  from  the  articles.  Further,  they  did  not 
use  reasonable  care  and  skill.  The  fraud  of  the 
manager  could  have  been  discovered  by  a  proper 
investigation  of  the  books  themselves.  It  is  true 
that  it  is  no  part  of  an  auditor's  duty  to  take 
stock,  but  it  is  his  duty  to  see  that  the  items  in 
the  account  are  not  fictitious  Here  they  relied 
entirely  on  Jackson's  cei'tificate.  [Williams,  J. 
— The  only  question  is  whether  it  was  their  daty 
to  go  any  further.]  I  submit  it  wa».  The  case 
of  toe  directors  other  than  Halden  is  governed  by 

fie  Oxford  Benefit  Building  and  Inreftment  Society 
{ubi  utip.). 

Admitting  that  the  directors  were  quasi  trusees, 
they  weie  bound  toexercise  such  reasonable  care  as 
mercantile  men  would  use  in  the  conduct  of  their 
own  affairs  : 

Leeds  Entate  Building  and  InveHment  Con/ipany  v. 
Shepherd,  57  L.  T.  liep.  684  ;  36  Ch.  Div.  787. 

[Williams,  J. — Ton  have  to  make  out  pecuniary 
damage.  It  seems  to  me  that  with  regard  to  the 
statement  as  to  fixed  capital,  the  auditors  and 
directors  are  exempted  by  the  decisions  in  Lee  v. 
Neuchatel  Asphalte  Company  {ubi  sup.) ;  Verner 
v.  General  and  Commercial  Investment  Trust 
(ubi  »up.).]  Verner  v.  General  and  Commercial 
Investment  Trust  {ubi  sup.)  is  distinguishable 
from  the  present  case.  It  was  not  the  case  of  a 
trading  company,  and  cannot  be  extended  to  com- 
panies of  that  kind.  I  say,  therefore,  that  there 
is  no  authority  binding  upon  the  court  to  hold 
that  directors  are  to  keep  tlie  value  of  their  fixed 


capital  at  a  fixed  figure  without   writing  off  a 
yearly  sum  for  depreciation.  ^^  ^^^  ^^^^ 

Dee.  18. — Williams,  J.  delivered  the  following 
written  judgment : — This  is  a   summons  nnder 
sect.  10  of  the  Companies  (Winding-up)  Act  1890, 
which  is  practically  a  re-enactment  of  sect.  165  of 
the  Companies  Act  1862.     The  respondents  are 
respectively  the   directors  and   auditors   of    the 
company,  and   it   is   common   ground   that  the 
summons  is  now  to  be  confined  to  matters  which 
occurred  within  six  years  prior  to  the  issue  of  the 
summons.     [His  Lordship  then  referred  to  the 
summons  and    continued :]     In    so    far  as    the 
summons  charges  improper  application  of  moneys 
of  the  company  in  the  payment  of  dividends,  the 
answer  of  the  respondents  is  (1)  that  the  payments 
were  not  an  improper  application,  because  of  the 
two  accounts  of  the  company  the  revenue  account 
in  the  years  in  question  showed  a  sufficient  profit 
for  payment  of  the  dividends,  because  there  is  no 
obligation  on  the  company  to   deduct  losses  in 
respect  of  fixed  capital   before  arriving  at   the 
profit  balance,  and  that,  in  so  far  as  the  deduction 
of  the   sums  appearing   in  the  balance-sheet  in 
excess  of  the  true  value  of  the  stock-in-trade  is 
concerned,   the   actual   figures  appearing   in  the 
balance-sheet  were  accepted  by  the  direutoi-s  under 
the  certificate  of    the  manager ;    and  that  the 
directors  wera  gnilty  of  no  want  of  reasonable  skill 
and  care  in  the  performance  of  their  duties  by 
accepting  such  certificate  of  the  manager  without 
further  inquiry,  and  that  the  directors  accepted 
such  figures  in  good  faith  and  in  the  belief  that 
they  were  true.    And  the  auditors  say  that  in  the 
balance-sheets  and  accounts  which  they  certified 
the  figures  in  respect  of  the  stock-in-trade  were 
stated,  as  the  fact  was,  to  be  by  the  manager's 
certificate,  and  that  the  auditors  had  no  duty  to 
go  behind  that  certificate,  and  showed  no  want 
of  reasonable  skill  and  care  in  abstaining  from  bo 
doing,  since  they  believed  the  certificate  to   be 
true  and  had  no  ground  for  suspecting  the  oon- 
traiy.    But,  in  so  far  as  the  summons  charges 
the  directors  with  the  issue  and  circulation  of 
reports   and  acc^>unte  containing  false  and  mis- 
leading entries  with  respect  to  the  company's  mill, 
machinery,  and  site,  and  the  value  of  the  com- 
pany's stock-in-trade  for  the  year  1887  and  the 
subsequent  years,  and  chargt-s  the  auditors  with 
sanctioning  the  same,  it  is  urged  that  such  mis- 
conduct or  failure  of  duty,  if  proved,  cannot  pro- 
perly   be    made   a    subject   of   the  misfeasance 
summons,  not  being  a  breach  of  trust,  at  all  events 
so  far  as  the  charge  relates  to  the  auditors.    I 
think  that,  perhaps,  I  had  better  deal  with  the 
preliminary  objection  to  my  jurisdiction  to  enter- 
tain these  claims  under  a  misfeasance  summons. 
Now   the   words  of  the   section  are  as  follows : 
"  Where  in  the  course  uf  the  winding-up  of  a 
company  under  the  Companies  Act  it  appears 
that  any  person  who  has  taken  part  in  the  forma- 
tion or  promotion  of  the  company,  or  any  past  or 
present   director,    manager,   Qquidator,   or  other 
officer  of  the  company,  has  misapplied,  or  retained, 
or  become  liable  or  accountable  for  any  moneys 
or    property  of   the   company,   or    been   guilty 
of    any    misfeasance     or    breach    of    trust     in 
relation  to  the  company,  the  court  may,  on  the 
application  of  the  official  receiver  or  of  the  liqui- 
dator of  the  company,  or  of  any  creditor  or  con- 
tributory  of    the    company,    examine    into    the 
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conduct  of  such  promoter,  director,  mtinager, 
liquidator,  or  other  officer  of  the  company,  and 
compel  him  to  repay  any  moneys  or  restore  any 
property  so  misapplied,  or  retained,  or  for  which 
be  has  become  liable  or  accountable,  together 
with  interest  after  such  rate  as  the  court 
thinks  just,  or  to  contribute  such  sums  of 
money  to  the  assets  of  the  company  by  way 
of  compensation  in  respect  of  such  mis-appli- 
catioD,  retainer,  misfeasance,  or  breach  of 
trust  as  the  court  thinks  just."  It  seems  to  me 
that  the  word  "misfeasance"  covers  every  mis- 
conduct by  an  officer  of  the  company  as  such  for 
which  such  officer  might  have  been  sued  apart  from 
the  section.  The  charge  against  the  auditors  here 
is  that  they  either  knowingly  or  through  the  failure 
to  use  reasonable  skill  and  care,  certified  accounts 
which  ought  not  to  have  been  certified.  This  is 
misconduct  for  which,  in  my  opinion,  either  the 
company  when  solvent  or  the  company  in  liquida- 
tion could  have  sued  the  auditors  and  recovered 
any  pecuniary  damage  actually  sustained  by  the 
company.  It  is  said  that  this  is  contrary  to  the 
dicta  of  the  Lords  Justices,  and  in  particular  the 
dictum  of  James,  L.J.  ili  Coventry  and  Dixon's 
eate  {vbi  «uj>.),  when  he  siEiid  that  "  misfeasance  " 
means  "  misfeasance  in  the  nature  of  a  breach  of 
trust " — improper  retention  or  application  of  the 
moneys  or  property  of  the  company,  or  misfeasance 
by  which  the  company's  property  has  been  impro- 
perly w&ted  or  the  company's  credit  improperly 
pledged  to  the  pecuniary  loss  of  the  company. 
Now  I  wjjuld  first  observe  that  this  dictum  was  not 
necessary  for  the  decision  of  the  case;  all  that 
was  necessary  to  be  decided  or  was  decided  in 
Coventry  and  Dixon's  case  (uhi  sup.)  was,  as  is 
pointed  out  by  Jessel,  M.B.,  in  Flitcrofi's  case  (48 
L.  T.  Rep.  86;  21  Ch.  Div.  619),  that  an  officer 
would  not  be  liable  to  be  proceeded  against  under 
sect.  165  of  the  Companies  Act  1862,  unless  he 
was  guilty  of  some  misconduct  for  which  he  might 
have  been  sued  apart  from  the  section,  not,  it  will 
be  observed,  apart  from  the  Act ;  secondly  it  is  to 
be  remembered  that  the  respondents  in  Coventry 
and  Dixon's  case  (uhi  sup.)  were  de  facto  directors, 
and  that  the  Lords  Justices  are  speaking  of  the 
liability  of  directors  rather  than  of  officers  gene- 
rally. At  all  events,  the  case  of  The  Leeds  Estate 
Building  and  Investment  Company  v.  Shepherd 
{ubi  sup.)  is  conclusive  to  show  that  the  failure  to 
use  reasonable  skill  and  diligence  will  render  an 
auditor  liable  to  an  action  for  damages.  And  the 
case  of  Be  Cardiff  Savings  Bank ;  Davies'  case 
{ubi  sup.)  shows  that  the  omission  or  neglect 
by  a  trustee  and  manager  of  a  savings  bank  to 
comply  with  certain  statutory  provisions  as  to 
audit  may  constitute  a  misfeasance  within  the 
meaning  of  the  section.  I  hold  in  the  present 
case  that  the  charges  against  the  auditors  of 
having,  through  want  of  the  exercise  of  ordinary 
skill  and  diligence,  sanctioned  accounts  containing 
false  statements  do,  if  they  are  proved  and  coupled 
with  pecuniary  damage  to  the  company,  constitute 
a  misfeasance  within  the  meaning  of  this  section. 
I  will  now  proceed  to  deal  with  the  question  of 
how  far,  on  the  evidence  before  me,  the  charges 
against  the  directors  and  auditors  respectively  have 
been  proved.  In  my  judgment  it  is  proved 
that  the  mill  was  not  of  the  value  mentioned  in 
the  accounts  published  by  the  directors.  I  think 
that  the  figure  ther«iu  mentioned  purports  to  be 
value  and  not  cost,  and  that  the  directors  knew 


that  the  valne  of  the  mill,  machinery,  and  site 
was  not  half  the  value  mentioned  in  the  balance- 
sheet,  and  that  the  respondent  Pickering  knew 
this,  but  not  the  respondent  Peasgood.  I  think, 
further,  that  the  value  of  the  stock-in-trade  was 
much  less  than  that  stated  in  the  balance- 
sheet,  to  an  increasing  extent  in  each  year 
subsequent  to  1887,  but  that  neither  directors 
nor  auditors  were  aware  of  this,  they  having 
acted  upon  the  certificate  of  the  manager. 
Jackson,  believing  the  same  to  be  true,  and 
Jackson  having  admitted  that  he  deliberately 
gave  false  certificates.  I  find  that  the  directors 
acted  reasonably  in  accepting  the  certificate  of 
the  manager.  I  postpone  what  I  have  to  say  as 
to  the  auditors'  conduct  in  this  relation.  I  find 
further,  that  on  the  true  state  of  accounts,  if  yoa 
deduct  from  the  assets  the  excess  in  value  put 
upon  the  mill  and  the  stock-in-trade,  there  were 
no  profits  out  of  which  the  dividends  could  be 
paid,  and  the  same  is  true  if  you  deduct  the  excess 
in  either  respect.  Having  found  these  facts,  I 
will  answer  in  the  light  of  them  first  the  question 
whether  the  directors  are  liable  in  respect  of  the 
dividends.  With  regard  to  the  excess  in  value  of 
the  stock-in-trade,  I  should  hold,  if  I  were  free  to 
decide  this  case  according  to  my  own  judgment, 
that  a  director  is  in  no  sense  a  trustee.  The  Act 
does  not  say  that  a  director  is  a  trustee.  He  is 
not  the  owner  of  the  funds  which  he  has  to  apply, 
and  I  should  have  thought  that  he  might  safely 
be  treated  as  the  paid  manager  and  agent  of  the 
company,  and  might  well  be  held  not  to  be  re- 
sponsible for  the  misapplication  of  the  funds  of 
the  company  unless  he,  through  want  of  care  or 
fraud,  misapplied  those  funds.  If  it  is  said  that, 
if  his  responsibility  were  thus  defined,  he  would 
not  be  responsible  if,  by  the  direction  of  the  share- 
holders, he  applied  the  funds  to  a  purpose  which 
the  company  could  not  authorise  because  it  was  a 
purpose  ultra  vires,  my  answer  would  be  that,  if 
he  did  so  without  carElessness  or  fraud,  he  ought 
not  to  be  held  liable,  and  that  if  he  did  eo  knowing 
that  the  purpose  was  ultra  vires,  or  carelessly, 
he  ought  to  be  held  responsible,  not  because  he  is 
a  trustee,  but  because  the  ownership  of  the  com- 
pany is  limited — i.e.,  is  limited  to  the  application 
of  the  funds  to  the  statutory  purposes,  and  his 
duty  to  the  company  as  manager  is  not  knowingly 
or  carelessly  to  apply  the  f  imds  to  a  purpose  ultra 
vires  of  the  company,  even  though  he  may  have 
the  authority  of  the  shareholders  :  for  a  company 
does  not  seem  to  me,  in  regard  to  questions  of 
ultra  vires,  to  be  an  aggregate  of  the  shareholders, 
but  a  substantive  legal  entity.  I  do  not  think  that 
anyone  can  doubt  that  thus  to  define  the  duties  of 
a  director  is  more  in  accordance  with  commercial 
necessity  and  the  sense  of  the  commercial  com- 
munity than  it  is  to  hold  directors  liable  to  refund 
dividends  which  they  have  misapplied  without 
fraud  or  carelessness,  on  the  ground  that  legal 
principles  compel  lawyers  to  hold  them  liable  in 
such  a  case  as  trustees  or  ^ntasi-trustees.  Nor  is 
the  view  which  I  have  suggested  without  high 
legal  authority,  for  it  seems  to  me  tiiat  it  is  the 
btwis  of  the  decision  of  Chitty,  J.  in  £e  Denham 
and  Co.  {uH  sup.),  and  of  the  cUcta  of  James  and 
Mellish,  L.  JJ.  in  Baruie's  case  {ubi  sup.).  James, 
L.J.  says :  "  If  the  directors  by  placing  unfounded 
reliance  upon  the  representations  of  their  servants 
or  actuaries,  had  arrived  at  the  conclusion  that 
they  had  made  a  divisible  profit^  this  ooait  ought 
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not  to  sit  aa  a  Court  of  Appeal  from  that  conclu- 
aion."  And  Mellish,  L.J.  says :  "  I  quite  agree 
that,  if  directors  or  a  proper  actuary  had  made 
out  a  profit  aud  loss  account,  the  court  ought  to 
assume  very  strongly  indeed  that  it  was  a  correct 
account,  and  ought  not,  without  very  strong 
reasons  showing  that  it  was  done  nuUd  fide,  to  set  it 
aside  or  declare  a  dividend  made  upon  it  improper." 
It  is  to  be  remembered  that,  in  arriving  at  a  con- 
clusion on  the  question  whether  a  divisible  profit 
has  been  made  or  not,  the  directors  must,  in 
regard  to  unrealised  property,  base  their  answer 
upon  an  estimate,  and  the  judgment  in  Stringer's 
COM  (20  L.  T.  Rep.  691;  L.  Rep.  4  Ch.  475)  goes 
upon  the  assumption  that  directors  who  nave 
exercised  an  honest  but  over-saneuine  judgment 
are  not  to  be  held  liable  for  the  payment  of 
dividends  where  events  subsequentlT  show  that 
there  were  no  profits  out  of  which  they  could  be 
declared.  The  point  in  Stringer's  case  {uhi  sup.) 
was  not  as  to  repayment  of  dividends,  but  arose 
on  an  application  for  an  injunction.  There  is, 
however,  a  considerable  bulk  of  authority  to  show 
that  directors  are  trustees  for  the  company  of 
such  funds  as  are  committed  to  their  control  in 
such  sense  that  they  will  be  liable  for  a  misappli- 
cation of  the  fundJB  which  is  uUra  vires  of  the 
company  independently  of  any  proof  of  fraud 
or  actionable  negligence  by  the  directors.  The 
authorities  as  to  the  liability  of  directors  as 
trustees  seem  to  begin  with  the  case  of  Be 
National  Funds  Assurance  Company  (39  L.  T.  Bep. 
420;  10  Ch.  Div.  118),  followed  by  FliterofPs 
case  {ubi  svp.),  and  more  recentir  by  Be  Oxford 
Benefit  Building  and  Investment  Society  (ubi  sup.), 
by  the  Leeds  Estate  Building  and  Investment 
Company  v.  Shepherd  {ubi  sup.),  and  by  Be  Faure 
Electric  Accumulator  Company  (59  L.  T.  Rep.  918 ; 
40  Oh.  Div.  141) ;  but  in  no  one  of  those  cases  can 
I  find  that  directors  were  held  liable  unless  the 
payments  were  made  either  with  actual  knowledge 
that  the  funds  of  the  company  were  being  mis- 
appropriated or  with  knowledge  of  the  facts 
that  established  the  misappropriation.  Take,  for 
example.  Be  Faure  Electric  Accumulator  Company 
(ubi  sup.)  in  which  Kay,  L.J.  expressly  finds  that 
no  imputation  whatever  is  to  be  made  upon  the 
honesty  or  honourable  conduct  of  the  directors, 
but  proceeds  to  find  them  liable  for  having  com- 
mitted breaches  of  trust  in  making  certain  pay- 
ments out  of  the  money  of  the  company  which 
were  ultra  vires,  the  purpose  for  whicn  the  pay- 
ment was  made  being  known  to  the  directors, 
although  they  were  ignorant  of  its  illegsJity,  as, 
indeed,  were  many,  if  not  a  majority,  of  the  legal 
profession.  On  the  whole,  I  nave  come  to  Uie 
oondttsion  iha,t  there  is  no  such  bulk  of  authority 
as  binds  me  to  hold  that  directors  who  pay  away 
the  funds  of  the  company  under  an  honest  and 
reasonable  belief  in  a  state  of  facte  which  would 
justify  the  payment  must  be  held  liable  to  replace 
those  funds  because  it  turns  out  that  on  the  true 
facts  the  payments  were  ultra  vires.  Having 
arrived  at  tms  conclusion  in  law,  it  remains  for 
me  to  inquire  on  this  part  of  the  case  whether 
these  directors  in  fact  paid  away  these  dividends 
in  the  honest  and  reasonable  belief  that  the  neces- 
sary profits  had  been  earned.  I  have  not  the 
slightest  doubt  but  that  they  honestly  believed  it, 
and  that  the  grounds  of  their  belief  were  the 
statements  of  the  manager,  whom  they  had  no 
reason  to  suspect.    The  only  matter  to  be  urged 


against  them  is,  that  the  auditors,  to  their  know- 
ledge, did  not  comply  with  article  140.  The 
article  is  as  follows:  [His  Lordship  read  it  and 
continued :]  But,  in  my  judgment,  compliance 
by  the  auditors  with  the  provisions  of  art.  140 
would  not  have  led  to  the  discovery  of 
the  fraud  of  the  manager.  With  regard  to 
the  over-statement  of  the  value  of  the  mill 
and  machinery,  it  seems  to  me  that,  even 
assuming  this  statement  to  be  a  statement 
of  value  and  not  of  cost,  it  is  not,  having  regard  to 
the  decisions  in  Lee  v.  Neuchatel  Asphalte  Company 
(ubi  sup.)  and  Vemer  v.  General  and  Com,mercicu 
Investment  Trust  (ubi  sup.),  a  material  misstate- 
ment so  far  as  the  declaration  of  the  dividend  is 
concerned,  because,  even  assuming  that  to  the 
knowledge  of  the  directors  such  a  depreciation  in 
the  value  of  the  fixed  capital  had  occurred  as 
suggested,  it  would  not  make  the  declaration  of 
the  dividend  ultra  vires,  nor  prevent  the  payment 
of  a  dividend  out  of  the  excess  of  current  receipts 
over  current  payments.  It  is  no  part  of  my  duty 
to  express  an  opinion  on  these  decisions.  I  have 
only  to  follow  the  principles  laid  down  within 
them,  provided  I  think  that  the  facte  of  the 
present  case  are  governed  by  those  principles. 
It  is  true  that  the  present  case  is  not  the  case  of  a 
company  formed  to  work^  a  necessarily  wasting 
property,  as  was  the  case  in  Lee  v.  Neuchatel 
Asphalte  Company  (ubi  sup.) ;  nor  the  case  of  an 
investment  company,  as  in  Vemer  v.  General  and 
Commercial  Investment  Trust  (ubi  sup.) ;  but  I 
think  that  this  case  falls  within  the  principles 
of  those  two  cases  read  together.  The  remain- 
ing charge  against  the  dii^ectors  is,  that  they, 
by  the  misstatement  in  the  balance-sheet  as 
to  the  assets  of  the  company  in  regard  to  the 
mill  and  machinery  and  the  stock-in-trade, 
were  guilty,  at  all  events  in  respect  of  the 
mill,  of  making  a  statement  as  to  the  value  of 
the  assets  which  they  knew  to  be  untrue,  and  that 
the  company  has  been  damaged  thereby  by  con- 
tinuing to  trade  on  the  assumption  that  the  assets 
were  of  the  value  stated  in  the  balance-sheet,  and 
that  the  directors  are  liable  to  make  good  the 
losses  of  the  company  while  it  continued  so  to 
trade.  It  seems  to  me  that  the  directors  are  not 
so  liable,  because,  in  my  judgment,  the  damages 
are  too  remote,  and  are  not  proved  in  fact  to  have 
been  the  consequence  of  the  misstatements  in 
question.  The  sucrgestion  that  such  damages  may 
be  treated  as  resmting  from  the  over-statement  of 
the  value  of  the  assets  seems  to  be  based  princi- 
pally on  a  passace  in  the  judgment  of  Stirbng,  J., 
m  Leeds  Estate  Building  and  investment  Company 
V.  Shepherd  (ubi  tup.) ;  but  S  tirling,  J.  arrived  at  no 
such  nnding  in  fact,  and  in  the  present  case  I  do 
not  think  I  can  do  so.  The  company,  if  one  takes 
the  stock-in-trade  on  the  manager's  statement  and 
then  calculates  the  assets  with  the  mill,  &c.,  at 
their  true  value,  does  not  seem  to  me  to  have  been 
insolvent  until  the  last  year  of  its  existence,  and 
it  is  to  be  remembered  that  so  long  as  the  mill 
was  a  going  concern  the  mortgagees  were  not 
likely  to  call  in  their  debt.  I  know  it  is  said  that 
the  mortgagees  would  have  called  in  the  debt  but 
for  having  the  accounts  shown  to  them  with  the 
inflated  value  of  •the  mill,  but  I  think  that  there 
is  no  proof  of  this  in  fact.  I  therefore  hold  that 
the  directors  are  not  liable  in  respect  of  any  of 
the  charges  mentioned  in  the  misfeasance  sum- 
mons.   I  am  not  sorry  so  to  hold,  because  I  think 
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that  the  directors  who  held  half  the  share  capital 
of  the  company  honestly  tried  to  do  their  duty. 
With  regard  to  the  auditors  the  case  is  more 
difficult.  They  are,  of  course,  entitled  to  the 
benefit  of  my  decision  with  respect  to  the  dividends, 
80  far  as  it  is  based  on  Lee  t.  Neuckatel  AaphalU 
Company  {ubi  sup.)  and  Vemer  v.  Oeneral  and  Com- 
mercial Investment  Trust  (uhi  swp.),  and  in  regard 
to  the  remoteness  of  the  damage ;  but  with  regard  to 
the  stock-in-trade  their  case  is  very  different  from 
that  of  the  directors,  for  they  wrtainly  were  not 
entitled  to  i-ely  upon  the  manager's  certificate  if 
an  ordinary  careful  examination  of  the  books 
ought  to  have  made  them  suspect  that  statement. 
Kow,  it  is  plain  to  me  that,  if  the  auditors  had 
added  to  the  stook-in-trade  at  the  beginning  of 
any  year  the  pwohases  of  luw  material  in  that 
year  and  had  deducted  therefrom  the  sales,  they 
must  have  seen  that  the  statement  of  the  stock- 
in-trade  at  the  end  of  the  year  was  so  remarkable 
as  to  call  for  explanation,  and  they  called  for 
none.  It  is  said  toat  it  is  no  part  of  the  duty  of 
an  auditor  to  take  stock.  I  agree  it  is  not ;  but 
when  it  is  said  that  it  is  no  part  of  tiis  duty  to 
test  the  accuracy  of  the  manager's  certificate  by 
a  comparison  of  the  figures  in  the  books  that 
require  auditing.  I  cannot  agree.  I  think,  there- 
fore, that  I  must  hold  the  auditors  liable  for  the 
preference  dividends  which  have  been  paid,  with 
such  costs  as  are  applicable  to  this  part  of  the 
case ;  and,  having  regard  to  the  mode  in  which 
the  auditors  disregarded  the  articles  as  to  the 
audit  and  the  manner  in  which  the  audit  was 
carried  out,  I  do  not  think  they  ought  to  receive 
any  costs.  I  think  the  directors  ought  to  have 
their  costo.  The  respondent  Jackson  must  be 
declared  liable  for  the  dividends  improperly  paid 
and  the  coste.  If  the  auditors  can  distinguish 
between  the  coste  which  can  be  attributed  to 
chaises  of  fraud  having  been  made  and  the  coste 
of  daims  not  involving  a  charge  of  fi-aud,  they 
will  not  have  to  pay  the  former,  but  it  will  be 
difficult  to  make  tne  distinction.  The  official 
receiver  has  only  done  his  duty  in  making  the 
inquiry,  and  will  not  be  personally  liable  for  any 
coste.  He  must,  however,  pay  the  coste  ordered 
to  be  paid  out  of  the  assets  at  once,  and  not 
postpone  the  payment  to  other  charges. 

Solicitors :  Bobbins,  Billing,  and  Co. ;  Paterson, 
Snow,  Bloxam,  ajid  Kinder,  for  Champney  and 
Forward,  Hull;  Collyer-Bristou;,  Busseli,  Hill,  and 
Co. ;  Hicks  and  Son,  for  Leak,  Till,  and  Stephen- 
son, Hull ;  Chester,  Mayhew,  Broome,  and  Griffi,ths, 
for  Holden,  Sons,  and  Hodgson,  Hull. 


QUEEN'S    BENCH    DIVISION. 

Monday,  Jan.  13. 
(Before  Wright  and  Kennedy,  JJ.) 
Stern  and  others  v.  The  Queen,  (a) 
Inland  revenue — Probate  duty — Shares  in  foreign 
railways — Certificates  of  shares  in   England- 
Documents  of  title — Liability  to  probate  duty. 
A    testator    died    in    this    country  possessed    of 
securities  for  certain  shares  in  railways  in  the 
United   States    of   America.      'These   securities 
were  certificates  issued  to  and  held  by  the  share- 
holders certifying  that  the  person  named  therein 

(a)  Bnported  by  W.  W.  Ork,  Esq.,  BarrUter-at-L«w. 


is  entitled  to  the  number  of  shares  specified 
tlierein,  and  upon  every  certificate  there  wias 
indorsed  a  form  of  transfer  and  power  of 
attorney  in  blank,  and  when  the  indorsed  trans- 
fer has  been  duly  executed  by  the  registered 
owner,  the  na/me  of  the  transferee  being  left  in 
blank,  delivery  of  the  certificate  by  him,  with 
intent  io  transfer,  transmits  his  title  to  the 
shares,  and  the  transferee  can  traiufer  his 
interest  by  handing  the  certificate  to  another. 
These  certificates  were  in  England  at  the  testa- 
tor's  death,  and  were  marketable  as  securities 
for  the  shares,  and  the  whole  beneficial  interest 
in  the  same  belonged  to  the  testator  and  passed 
under  his  unll  as  part  of  his  personal  estate. 
Held,  that  probate  duty  was  payable  in  respect  of 
these  secu/rities,  inasmuch  as  they  were  docu- 
ments of  value  in  this  country  in  the  hands  of 
the  executors,  which  documents  vouched  and  were 
necessary  for  vouching  the  title  to  the  shares, 
and  were  such  that  their  delivery  in  this  country 
transferred  to  the  transferee  all  the  transferor's 
rights  therein. 

Case  steted  between  the  suppliante  and  the 
Attorney- G«neral  in  a  petition  of  right. 

Baron  De  Stem  died  in  England  on  the  20th 
Oct.  1889,  having  duly  made  his  will,  whereof  he 
appointed  the  suppliante  the  executors.  The 
suppliants  obteined  probate  of  the  will,  and  for 
the  purpose  of  obtaining  such  probate  they  made 
the  usual  affidavit  required  by  sect.  27  of  the 
Customs  and  Inland  Revenue  Act  1881.  With 
this  affidavit  was  delivered  by  the  suppliante  an 
account  of  the  particulars  of  the  personal  estate 
for  or  in  respect  of  which  the  probate  was  to  be 
granted  and  of  the  estimated  value  of  such 
particulars,  and  the  suppliante  paid  duty  ac- 
oordingly. 

Subsequently  the  suppliante  discovered  (if  their 
contention  be  correct  in  law)  that  there  had  been 
erroneously  included  in  the  affidavit  and  account 
a  portion  of  the  peraonal  estete  of  the  deceased 
which  should  not  have  been  included  therein, 
and  the  suppliante  alleged  that  such  portion  was 
not  liable  to  probate  duty. 

The  Attorney- Gceneral  alleged  that  the  sup- 
pliants' oontentiona  were  not  correct  in  point  of 
law,  and  that  the  portion  of  the  estete  was 
properly  included  in  the  affidavit  and  account, 
and  that  the  same  was  liable  to  proHate  duty. 

The  commissioners  declined  to  return  the  dutv 
alleged  by  the  suppliante  to  have  been  overpaid, 
and  the  suppliants  then  filed  a  petition  of  nght, 
claiming  the  return  of  the  sum  of  81872.,  as  being 
the  amount  of  duty  overpaid. 

The  portion  of  the  estete  so  alleged  to  have 
been  included  in  error  consisted  of  certain 
securities  set  forth  in  a  schedule,  and  these 
securities  consisted  of  shares  in  railway  com- 
panies constituted  under  the  laws  of  divers  of 
the  Stetes  included  in  the  United  Stetes  of 
America,  or  under  the  laws  of  the  said  United 
Stetes.  These  companies  are  all  domiciled  in  the 
United  Stetes,  and  for  the  purposes  of  this  caee 
the  laws  applicable  to  the  sevei4l  companies  may 
be  taken  to  be  identical. 

The  "  documents  of  title,"  which  are  issued  to 
and  held  by  the  shareholders  in  these  American 
railway  companies,  are  certificates  certifying  that 
the  person  therein  named  is  entitled  to  the 
number  of  shares  named  ttierein  in  Uie  capital 
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stock  of  the  company,  and  certifying  as  to  the 
manner  in  which  the  shares  are  transferable. 
TJpon  every  certificate  there  is  indorsed  a  form 
ot  transfer  and  power  of  attorney  in  blank,  and 
in  a  schedule  annexed  to  this  case  wei-e  set 
out  forms  of  the  certificates  and  indorsements 
thereon  in  the  case  of  the  different  companies  in 
qnestion. 

Sy  American  law  (as  stated  in  evidence  in  the 
case  of  The  Colonial  Bank  v.  Cody,  63  L.  T.  Eep. 
27  ;    15  App.  Gas.  267,  which  it  has  been  agreed 
shall  be  applied  to  this  case,  and,  subject  to  the 
power  of  the  court,  to  draw  inferences  therefrom), 
"  when  "  iver  Lord  Watson  in  his  judgment  in  the 
Colonial  Bank  v.  Cody,  63  L.  T.  Eep.,  at  p.  32), 
"  the  indorsed  transfer  has  been  duly  executed 
by     the    original     ovmer     of    the     shares,    the 
name   of  the    transferee    being    left    in    blank, 
delivery  of  the  certificate  in  that  condition  by  him 
or  by  his  authority  transmits  his  title  to  the 
shares  both  legal  and  equitable.      The  person  to 
whom  it  is  delivered  can  effectually  transfer  his 
interest  by  handing  his  certificate  to  another,  and 
the  document  may  thus  pass  from  band  to  hand 
until  it  comes  into  the  possession  of  a  holder  who 
thinks  fit  to  insert  his  own  name  as  transferee,  and 
to  present  the  document  to  the  company  forthe  pur- 
pose of  having  his  name  entered  in  the  register  of 
shareholders,  and  obtaining  a  new  certificate  in  his 
own  favour.    The  appellants'  witnesses  say  that 
delivery    of    the    certificate    with    the    ti-ansfer 
executed  in  blank,  '  passes  the  property '  in  the 
shares;    but  that  statement  must  be   accepted 
subject  to  the  explanations  by  which  it  is  quali- 
fied.   The  right  of  the  holder  appears  from  these 
explanations  to  be  in  the  nature  of  a  jus  ad  rem 
and  not  of  &jus  in  re.     Delivery  does  not  invest 
him  with  the  ownership  of  the  shares  in  the  sense 
that  no  further  act  is  required  in  order  to  perfect 
his  right.     Notwithstanding  his   having    parted 
with  the  certificate   and    transfer,   the  original 
transferor,  who  is  entered  as  owner  in  the  certifi- 
cate   and    register,    continues    to    be    the    only 
shareholder    i-ecognised    by    the    company    as 
entitled  to  vote  and  draw   dividends  in  respect 
of  the  shares  until  the  transferee  or  holder  for 
the  time  being  obtains  registration  in  his  own 
name.    It  would  therefore  be  more  accurate  to 
say  that  such  delivery  passes,  not  the  property  in 
the  shares,  but  a  title,  legal  and  equitable,  which 
will  enable  the  holder  to  vest  himself  with  the 
shares,  without  risk  of  his  right  being  defeated 
by    any    other   person    deriving    title  from  the 
registered  owner.     According  to  the  custom  of 
bankers  and  stockbrokers,  both  in  this  country 
and  America,  a    certificate    with    the  indorsed 
transfer  executed  in  the  manner  already  described, 
is  regarded  as  being  '  in  order,'  and  ite  delivery 
in  exchange  for  value  received  is  understood  to  he 
sufficient  to  pass  the  full  title  of  the  registered 
owner.     Even    when    the    delivery    has   been 
fraudulent,  as  in  the  present  case,  the  Supreme 
Court  of  New   York  has   held  that  the  regis- 
tered   owner     cannot    reclaim     the    document 
from  a  holder  who  has  given  valuable  considera- 
tion  in  good  faith,  and   without  notice  of  the 
fraud.    But  it  is  necessary  to  observe  that  the 
decision  of  the  court  did  not  attribute  to  the 
instrument  any  privilege  or  negotiability  in  the 
legal  sense  of  that  term.    It  was  based,  to  use  the 
language  of  one  of  the  appellants'  witnesses, "  upon 
the  circumstance  that  tlie  registered  owner  has  so 


dealt  with  the  certificate  as  to  lead  the  purchaser 
for  value  to  believe  that  he  was  making  a  good 
title  to  it.  In  other  words,  the  foundation  rests 
in  the  principle  of  estoppel.  .  .  .  When  the 
executors  of  a  registered  owner  find  it  necessary 
to  dispose  of  his  shares,  they  may  for  that 
purpose  sign  either  the  indorsed  transfers  or  a 
separate  transfer.  But  these  documente  them- 
selves are  insufficient  to  enable  a  person  to  whom 
the  executors  intend  to  pass  the  snares,  to  obtain 
ragistration  and  a  new  certificate  in  his  own 
name.  In  order  to  effect  that  object  it  must  be 
proved  to  the  satisfaction  of  the  company  that 
the  persons  signing  the  transfer  as  executors 
really  possess  that  character,  and  also  that  their 
signatures  to  the  transfer  are  genuine.  Although 
registration  may  be  obtained  upon  the  production 
of  such  evidence,  the  documents  are  not  '  in 
order,'  or,  in  other  words,  are  not  accepted  in 
commercial  circles  as  sufficient  vouchers  of  title, 
unless  they  are  accompanied  by  an  extract  of  the 
probate,  and  an  attestation  of  the  genuineness  of 
the  executors'  signatures,  by  the  United  States 
Consul  or  other  competent  officer." 

The  statemente  in  the  body  of  the  certificates, 
such  as  that  the  shares  ai-e  transferable  in  person 
or  by  attorney  in  the  books  of  the  company,  and 
the  like  statemente,  do  not  prevent  the  delivery 
of  a  certificate  with  the  transfer  and  power  of 
attorney  signed  in  blank  by  the  registered  owner 
being  as  between  the  parties  to  the  transaction  a 
good  assignment  of  the  shares  both  in  la,w  and  in 
equity,  or  prevent  such  delivery  from  passing 
the  title  to  the  shares  both  legal  and  equitable; 
As  between  the  parties  to  the  transaction,  the 
transfer  is  entirely  completed  by  the  dehvery  of 
the  certificates  as  afoi-esaid,  and  the  deliveree  of 
the  certificates  can  effectually  transfer  his  interest 
by  handing  his  certificate  to  another.  But  the 
company,  for  the  purposes  of  the  right  to  vote, 
the  receipt  of  dividends  and  the  other  rights  of 
shareholders,  is  entitled  to  have  regard  only  to  the 
registered  shareholders,  and  where  a  registered 
shareholder  is  indebted  to  the  company,  the 
company  can  (if  the  debt  from  the  shareholder 
became  due  to  the  company  before  the  company 
had  notice  of  the  transfer  of  the  share)  refuse  to 
register  a  transfer  of  the  shares  until  the  obliga- 
tions of  the  shareholder  have  been  satisfied.  The 
practice  tind  course  of  business  is,  that  the 
registered  owner  receives  the  dividend  from  the 
company  and  then  pays  it  over  to  the  holder  for 
the  time  being  of  the  certificate,  such  payment 
being  made  on  production  of  the  certificate  which 
is  then  indorsed  with  notice  and  date  of  such 
payment. 

At  the  time  of  the  death  of  Baron  De  Stem, 
and  for  a  long  time  theretofore,  the  whole  of  the 
securities  in  question  were  marketable  securities, 
and  were  marketable  in  England  and  were  com- 
monly bought  and  sold  and  dealt  in  on  the  London 
Stock  Exchange  and  other  markets  in  England 
for  securities  of  the  kind.  The  American  rail- 
way shares  were  dealt  in  in  the  markets  in  the 
manner  above  described. 

At  the  date  of  the  death  of  Baron  De  Stem 
the  certificates  for  the  whole  of  the  shares  now  in 
question  were  in  England,  and  were  in  the  posses- 
sion either  of  the  baron  or  of  his  agents  or  of 
his  trustees  for  him,  and  the  whole  beneficial 
interest  in  and  title  to  the  securities  were  the  pro- 
perty of  and  belonged  to  Baron  De  Stem,  and 
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the  same  pssEed  under  hia  will  as  a  part  of  Ms 
personal  estate,  and  at  the  time  of  such  death  the 
persona  in  whose  possession  the  certificates  were 
were  in  England,  and  the  persona  in  whose  names 
the  shai-es  were  remstered  were  in  some  cases 
persons  resident  in  England  or  elsewhere  in  the 
United  Kingdom,  and  in  some  cases  not.  With 
regard  to  uiese  certificates,  the  transfers  and 
powers  of  attorney  indorsed  ther3on  had,  at  the 
date  of  the  death  of  the  testator,  in  some  cases 
been  duly  signed  and  executed  by  the  persons  or 
firms  whose  names  were  inserted  in  the  certificates 
and  in  whose  names  the  shai-es  wei'e  registered ; 
in  other  cases  the  transfers  had  not  been  duly 
signed  or  executed ;  and  in  some  cases  it  was 
uncertain  whether  they  had  or  bad  not  been  so 
signed  or  executed. 

There  was  a  schedule  which  showed  how  the 
suppliants  had  dealt  with  the  shares.  The  whole 
of  tne  sales  of  such  shares  were  effected  in  Eng- 
land and  on  the  London  Stock  Exchange,  with 
the  exception  of  the  sales  of  the  1000  Iu>rthem 
Pacific  Preference  and  2170  Illinois  Central, 
which  were  effected  in  New  Tork. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  suppliants  were  exempt  from  probate 
duty  in  respect  of  any,  and  if  so,  which  of  the 
securities  in  qaestion. 

Cohe^t,  Q.C.  (F.  Moulton,  Q.C.  and  A.  T. 
Lavirence  with  him)  for  the  suppliants.  —  No 
probate  duty  is  payable  by  the  suppliants  in 
respect  of  any  of  the  shares  in  question,  though 
the  certificates  were  in  England  at  the  time  of 
the  testator's  death.  Since  the  establishment  of 
the  Probate  Court  probate  duty  is  not  payable 
in  respect  of  any  property  except  in  those  cases 
,in  which  before  the  establishment  of  the  court 
probate  duty  was  payable.  Before  the  estab- 
lishment of  the  Probate  Court  duty  was  not 
payable  in  respect  of  any  property  of  the  testator 
which  was  not  in  the  eye  of  the  law  situated  in 
England  at  the  time  of  the  testator's  death,  and 
it  is  immaterial  as  regards  this  case  whether  the 
property  after  the  testator's  death  came  into  the 
hands  of,  and  was  administei'ed  by  the  executors. 
If,  for  example,  a  chattel  belonging  to  the  testator 
be  abroad  at  the  time  of  his  death  probate  duty 
is  not  payable  in  respect  of  this  chattel,  though  if 
the  chattel  should  long  afterwards  come  into 
the  possession  of  the  executor  he  would  have 
to  deal  with  the  chattel  as  executor,  and  he  would 
have  to  deal  with  it  and  administer  it  aa  part  of 
the  estate.  The  real  question  and  test,  therefore, 
is  not  whether  the  property  or  the  proceeds  of 
the  property  comes  into  the  hands  of  the  execu- 
tor to  be  administered  by  him  as  executor. 
[Wright,  J. — Does  that  apply  not .  only  to  a 
chattel  which  is  capable  of  situs  but  also  to  a 
chattel  which  is  not  capable  of  situg  Z]  Yes,  it  has 
been  laid  down  by  the  Privy  Council  and  other 
courts  that  debts  are  capable  of  situB,  and  a  debt 
due  from  a  person  resident  abroad  is  situate 
abroad.  Sect.  92  of  the  Court  of  Probate  Act 
1857  (20  &  21  Vict.  c.  77),  does  not  fix  probate 
duty,  but  merely  says  that  the  law  relating  to 
probate  duty  shall  be  the  same  as  it  was  before, 
and  the  principal  statute  relating  to  probate  duty 
in  former  times  was  the  55  Geo.  3,  c.  184,  s.  38, 
and  "  the  law  appears  to  be  now  settled  that  the 
amount  of  the  probate  duty  is  to  be  regulated, 
not  by  the  value   of    all  the  assets  which  an 


executor  may  ultimately  administer,  but  by  the 
value  of  such  part  as  is  at  the  death  of  the 
deceased  within  the  jurisdiction  of  the  court  by 
which  the  probate  or  letters  of  administration 
are  granted  " : 

Williiuna  on  Execntors,  9th  edit.,  p.  542  ; 

The  Attomey-Oeneral  v.  Dimond,  1  Cr.  &  J.  356  ; 

The  Attomey-Oeneral  v.  Hope,  1  Cr.  M.  &.  K.  530. 

There  is  here  in  England  a  document  which  is 
evidence  of  the  title  to  property  abroad,  and  which 
document  can  be  disposed  of  in  England,  bat 
there  is  no  probate  duty  payable  in  respect 
of  such  document.  If  the  document  had  been 
a  negotiable  instrument  and  no  act  was  to  be 
done  abroad  to  complete  and  perfect  the  title  to 
the  property  represented  by  the  document,  then 
probate  duty  would  have  been  payable  in  respect 
thereof.  But  these  certificates  are  not  negotiable 
instruments  ;  they  are  pieces  of  paper  and  repre- 
sent shares,  but  they  only  convey  a  jus  ad  rem. 
the  right  to  go,  or  to  send,  to  America  to  have 
the  names  of  the  holders  registered  as  share- 
holders, and  behind  the  certificates  are  the  shares 
which  are  registered  in  America.  Our  next  pro- 
position is,  that  debts  or  obligations  due  to  the 
testator  from  persons  or  companies  domiciled 
abroad,  or  the  shares  of  the  testatoiyin  companies 
domiciled  abroad,  are  not  in  the  eye  of  the  law 
situate  in  England,  and  are  therefore  not  subject 
to  the  duty : 

The  Commitsioner  of  Stamps  v.  Hope,  65  L.  T.  Rep. 
268 ;  (1891)  A.  C.  476. 

The  same  principle  applies  to  a  bill  of  exchange 
in  England,  and  prolM.te  duty  is  not  payable  in 
respect  thereof : 

Yeoman  v.  Brudshaw,  3  Salk.  70. 

And  to  shares  in  companies  domiciled  abroad, 
where  it  has  been  held  that  the  shares  are  locally 
situated  where  the  head  office  is  : 

In  the  Ooods  of  Ewing,  44  L.  T.  Bep.  278 ;  G  P. 

Div.  19 ; 
The  Attorttey-Oeneral  v.  Biggins,  2  H.  &  N.  339 : 
Laidlay  v.  The  Lord  Advocate,  15  App.  Cas.  468. 

And  Hs  regards  shares  of  a  company  domiciled 
abroad  no  probate  duty  is  payable : 

Fernandez's  case,  22  L.  T.  Bep.  219 ;  L.  Bep.   5 
Ch.  314. 

The  mere  fact  of  the  certificates  being  saleable  in 
England  and  of  value  in  England  does  not  render 
them  liable  to  the  duty,  for  a  chattel  which  is 
abroad  may  be  valuable  and  saleable  in  England. 
The  case  of  The  Attomey-Oeneral  v.  Bouwens, 
(4  M.  &  W.  171)  has  on  important  bearing  on  the 
present  case,  and  in  considering  that  case  it  is 
mateiial  to  bear  in  mind  that  the  documente  now 
in  question  are  not  negotiable  instruments,  that 
is  to  say,  they  are  not  on  the  face  of  them  con- 
vertible to  bearer,  and  they  do  not  convey  such 
title  as  negotiable  instruments  would  convey, 
because  it  has  been  found,  and  is  so  stated  in  the 
judgments  of  the  learned  lords  in  The  Colonial 
Bank  v.  Cady  {uhi  sup.),  first,  that  it  is  only  by 
virtue  of  estoppel  that  a  registered  owner  can  be 
deprived  of  hia  title,  and,  secondly,  that  a  docu- 
ment of  this  kind  only  conveys  a  jus  ad  rem  as 
regards  propeity  in  shares — the  right  in  America 
to  have  the  owner's  namie  i-egistered  as  share- 
holder. The  company  is  entitled  to  refuse  to 
register  in  two  cases,  namely,  where  there  is  a 
notice  that  the  certificate  has  been  stolen  from 
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the  ref^ietered  holder,  and  where  there  is  a  lien  on 
the  shares  in  respect  of  debts  due  from  the  regis- 
tered boldei',  and  in  the  case  of  an  executor,  the 
oompanj  require  a  copy  of  the  probate  and  a 
certificate  of  some  magisterial  official.  In  Oorgier 
V.  MieviUe  (3  B.  &  C.  45)  and  Goodroin  v.  Robartt 
(35  L.  T.  Rep.  179 ;  1  App.  Cas.  476)  it  was  held 
that,  if  the  bonds  of  a  foreign  Qovemment  are  on 
the  face  of  them  payable  to  Dearer,  and  are  usually 
transferable  by  delivery,  tiien  those  documents 
are  negotiable  instruments.  The  documents  in 
those  cases  were  negotiable  instruments,  but  it  is 
not  so  in  this  case.  In  J.ttorney-General  v. 
Bouwent  (ubi  sup.)  payment  could  have  been 
obtained  in  London,  and  nothing  had  to  be  done 
to  entitle  the  holder  of  the  bonds  in  that  case  to 
obtain  complete  property  in  what  was  represented 
by  those  bonds,  and  the  documents  there  may  be 
said  to  represent  the  property:  whereas  in  the 
present  case  it  is  otherwise,  and  the  person  who 
has  the  bonds  has  never  become,  or  acquired  the 
atatus  of,  a  shareholder.  There  are  some  dicta  in 
the  judgment  in  that  case  which  cannot  be 
supported,  and  the  reasoning  is  iUogical  and 
nnsatisfactory. 

The  Attorney-General  (Sir  B.  Webster)  (The 
Solidtcr-General,  Vaiighan  Hawkint,  and  Dandc- 
uoerls  with  him)  for  the  Crown. — The  case  of  The 
Attorney-General  v.  Bouwena  {ubi  sup.)  has  been 
unduly  depreciated  during  the  argument,  but  that 
case  has  never  been  questioned,  up  to  the  pre- 
sent time.  It  is  mentioned  and  summarised  in 
Williams  on  Executors,  9th  edit.  p.  545 ;  and  it  is 
also  summarised  in  the  judgment  of  the  Exche- 
quer chamber  in  Goodwin  v.  Bobarts  (33  L.  T. 
Bep.  at  p.  273;  L.  Bep.  10  Ex.  at  p.  342),  and 
cited  by  Lord  Blackburn  in  Crouch  v.  The  Credit 
Fancier  of  England  (29  L.  T.  Rep.  at  p.  265 ;  L. 
Bep.  8  Q.  B.  at  p.  384).  It  is  said  that  it  is  suffi- 
cient to  dispose  of  this  question  and  to  distin- 
guish this  case  from  The  Attorney-General  v. 
Bouwens  {ubi  sup.),  that  the  person  who  buys  the 
certificate  can,  if  he  likes,  go  to  America  and  ^t 
his  name  registered,  and  that  that  will  give  faim 
the  right  to  vote  and  receive  dividends  directly. 
That  ought  not  to  make  the  difference.  What 
had  Baron  Stem  got  here  ?  He  had  got  certifi- 
cates, which  in  the  great  majority  of  cases  were 
already  executed  by  the  persons  whose  names 
were  in  the  certificates,  and  he  had  got  the  indorse- 
ment or  transfer  in  blank  by  the  vendors  whose 
names  were  upon  the  register,  and  it  is  fonnd  as  a 
fact,  and  it  is  most  important  to  bear  in  mind, 
that  these  certificates  pass  from  hand  to  hand 
through  any  number  of  holders,  and  are  bought 
and  sold  until  a  pai'ticnlar  transferee  chooses  to 
have  his  own  name  put  upon  the  register.  The 
transaction  may  be  regarded  as  a  sale  of  shares ; 
the  certificate  is  an  interest  in  shares,  but  the 
particular  marketable  security  has  an  existence, 
and  is  a  document  analogous  in  many  respects  to 
a  bill  of  lading  or  a  dock  warrant.  It  is  a  docu- 
ment which  entitles  the  person  who  has  got  it 
lawfully  to  put  himself  in  a  position  to  communi- 
cate with  the  transferor.  It  is  said  that  that  is 
not  such  a  marketable  security  us  falls  within  The 
Attorney-General  y.  Bouwens  {ubi  sup.].  The  test 
is  this  :  does  the  transfer  of  the  document  give  a 
marketable  title  to  that  property  which  Baron 
SteiTi  possessed  and  would  have  had  to  sell  if  he 
had  been  alive.  We  submit  it  does.  Baron 
Stem  did  not  get  his  name  registered  as  the 


owner  of  these  various  shares,  because  he  would, 
or  might,  thereby  be  limiting  their  negotiability 
in  the  market.  In  all  these  classes  of  securities 
in  question  in  tliis  case  either  the  transferors  have 
executed  or  personu  in  the  position  in  which  Baron 
Stem  was  could  call  upon  them  to  execute  the 
transfer  in  blank.  These  are  his  shares,  his 
pieces  of  paper,  his  securities,  and  if  he  had 
desired  to  sell  them  in  the  market  he  could  have 
done  so.  These  certificates  are  chattels;  they 
are  in  England,  and  are  worth  money  in  the 
English  market,  and  therefore  the  sum  arising 
from  the  sale  of  the  interest  in  those  chattels  is 
liable  to  probate  duty.  He  referred  to  The 
Attorney-General  v.  Dimond  {uhi  sup.)  and  The 
Attorney-General  v.  Hope  {vhi  sutp.),  and  was  then 
stopped. 

Cohen,  Q.C.  in  reply. 

Wrioht,  J. — The  case  finds  that  the  certificates, 
the  value  of  which  is  in  question  in  this  petition 
of  right,  were  documents  of  title  issued  and  held 
by  the  shareholders  in  certain  foreign  companies, 
which  certificates  certify  that  the  person  therein 
named  is  entitled  to  the  number  of  shares 
specified  and  so  forth.  Upon  every  certificate 
tnere  is  indorsed  s  form  of  transfer  and  a  power 
of  attorney  in  blank.  Then  there  is  a  paragraph 
in  the  special  case  which  repeats  with  respect  to 
this  case  most  of  the  judicial  statements  of  fact 
or  inferences  of  fact,  which  were  drawn  in  the 
House  of  Lords  in  the  case  of  The  Colonial  Bank 
V.  Cady  {ubi  sup.).  I  think  that  the  true  inference 
to  be  drawn  from  the  statements  made  in  the 
case  is  that  the  duty  has  been  properly  claimed 
and  paid  upon  these  documents.  It  is  not  a 
matter  which  is  capable  of  any  lengthened  state- 
ment, but  the  way  I  put  it  is  this  :  There  is  in 
this  country,  within  the  jurisdiction  of  the  Ordi- 
nary, now  the  Probate  Court,  a  document  the 
existence  of  which  vouches,  and  is  necessary  for 
vouching,  the  title  of  someone  to  the  foreign 
share,  so  that  in  the  absence  of  that  document 
no  one  at  all  could  establish  a  title  to  the  share. 
It  is  found  by  the  case  that  the  certificates  are 
currently  marketable  here  as  securities  for  that 
share,  and  the  dividends  payable  on  that  share ; 
and  it  is  found  in  fact  that  the  delivery  of  the 
certificate  in  this  country  ipso  facto  affects  the 
title  in  a  sense  that  it  entitles  the  transferee  to 
aU  the  transferor's  rights.  It  follows  that  the 
certificate  itself  has  some  operative  power  here, 
and  it  seems  to  me  not  to  be  within  the  ancient 
rule  that  a  simple  contract  debt,  or  the  mei-e 
evidence  of  a  simple  contract  debt,  is  supposed 
to  exist  only  at  the  debtor's  residence.  It  being 
a  marketable  security  operative,  though  not  com- 
pletely operative  to  pass  the  title,  and  having  a 
marketable  value  here,  I  think  that  it  is  itself  a 
document  which  is  a  document  of  value  in  the 
hands  of  the  executors  within  the  jurisdiction  of 
the  Ordinary,  now  the  Probate  Court.  Therefore 
I  think  that  the  Crown  is  entitled  to  succeed. 

Kennedy,  J. — I  agree,  and  for  the  same 
'*^*°°^-  Judgment  for  the  Crown. 

Solicitors  for  the  snppliants,  HoUanis,  Sotis, 
Coward,  and  Hawksley. 

Solicitor  for  the  Crown,  The  Solicitor  of  Inland 
Beveaue. 
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Saturday,  Jan.  18. 

(Before  Lord  Bussell,  C.J.,  Weight  and 

Kennedy,  JJ.) 

Be  Galwet.  (a) 

Extradition — Fugitive  criminal — Britiik  subject 
— Juritdieiion  of  Britith  Oovemment  to  sur- 
render British  subject  to  Belgium  —  Treaty 
between  Cheat  Britain  and  Belgium — Extradi- 
tion Aet  1870  (33  <£  34  Vict.  c.  62),  ».  6. 

By  an  extradition  treaty  made  between  the  British 
and  Belgian  Governments — to  which  the  Extra- 
dition Acts  were  applied  by  Order  in  Council — 
it  was  provided  that :  "  In  no  ease,  nor  on  any 
consideration  whatever,  shall  the  High  Contract- 
ing Parties  be  bound  to  surrender  their  own 
smjeets." 

Held,  that,  under  this  treaty,  whUe  the  executive 
Crovemment  of  this  country  are  not  bound  to 
surrender  a  fugitive  critninal  who  is  a  British 
subject,  they  have  a  discretion  to  surrender  and 
may  surrender  such  person,  although  a  British 
subject,  upon  a  prima  facie  case  being  made  out 
and  the  requirements  of  the  Bhetradition  Acts 
being  duly  complied  with. 

Rule  calling  on  the  Governor  of  Her  Majesty's 
prison  at  Holloway  to  show  cause  why  a  writ  of 
habeas  corpus  should  not  issue  directed  to  him 
oommandmg  him  to  have  the  body  of  Frederick 
Galwey  before  the  court. 

Notice  of  the  rule  was  directed  to  be  given  to 
the  governor  of  the  prison,  the  ambassador  for 
the  kingdom  of  Belgium,  the  Home  Secretary, 
and  the  committing  magistrate. 

Gralwey  was  on  tiie  llth  Dec.  1895  brought  up 
at  Bow-street,  and  on  the  1st  Jan.  1896  was  com- 
mitted by  Mr.  Vaughan.  police  magistrate,  for 
extradition  to  the  kingdom  of  Belgium  on  a 
charge  of  fraudulently  receiving  valuable 
securities  well  knowing  them  to  be  stolen  within 
the  jurisdiction  of  the  kingdom  of  Belgium. 

The  rule  waa  obtained  on  the  sole  ground  that 
Galwey  is  a  British  subject,  and  as  such  is  not 
liable  to  the  Extradition  .Act  1870,  and  the  treaty 
and  declaration  purporting  to  be  made  pursuant 
thereto. 

In  1812  the  father  of  the  prisoner  was  bom  in 
Ireland,  and  in  1838  went  to  Bruges  in  the  king- 
dom of  Belgium,  and  remained  and  was  married 
there  in  1845,  and  he  was  then  a  British  subject, 
and  declared  himself  to  be  such.  In  1846  the 
prisoner  was  bom  at  Bruges,  and  resided  there 
until  1870,  when  he  came  to  England,  and  except 
during  part  of  the  year  1888  when  he  was  m 
Brussels,  he  has  resided  in  England  ever  since. 

The  learned  magistrate  held  that  a  prima  facie 
case  had  been  made  out  against  the  prisoner,  and 
that  he  was  not  a  British  subject,  and  he  made 
the  commital  order  for  extradition. 

For  the  purposes  of  this  argument  it  was  as- 
sumed and  admitted  that  Gralwey  is  a  British 
subject,  domiciled  in  Belgimn,  and  that  he  has 
been  domiciled  in  Belgimn  practically  all  his  life. 

The  Extradition  Act.  1870  (33  &  34  Vict.  c.  52) 
provides : 

Sect.  6.  Where  this  Act  applies  in  the^case  of  any 
foreign  state,  every  fngitive  criminal  of  that  state  who 
is  in  or  gnepected  of  being  in  any  part  of  Her  Majesty's 
dominions,  or  that  part  which  is  specified  in  the  order 
applying  tiiis  Act  (as  the  case  may  be),  shall  be  liable  to 

(a)  Beported  by  W.  Vf.  Orr,  Ebij.,  B»rriBter-at-L»w. 


be  apprehended  and  gnrrendered  in  manner  provided  by 
this  Act,  whether  the  crime  in  respect  of  which  tlie 
snrrender  is  sought  was  committed  befoi«  or  alter  the 
date  of  the  order,  and  whether  there  is  or  is  not  any 
coDonrrent  jurisdiction  in  any  court  of  Her  Majesty's 
dominions  over  that  crime. 

The  Treaty  between  Her  Majesty  and  the  Kin^ 
of  the  Belgians  for  the  Mutual  Surrender  of 
Fugitive  Criminals  (signed  at  Brussels,  20th  May 
1876),  provides : 

Art.  1.  It  is  Sftieed  that  Her  Britannic  Majesty  and 
His  Majesty  the  King  of  the  Belgians  shall,  on  reqni- 
Bition  made  in  their  names  by  their  respective  diplo- 
matic agents,  deliver  up  to  each  other  reciprocally  any 
persons  [except  as  regards  Great  Britain,  native  bom 
and  natnraliseii  subjects  of  Her  Britannic  Majesty,  and, 
except  as  regards  Belgium,  those  who  are  by  birth  <w 
who  may  have  become  citizens  of  Belgium],  who  being 
accused  or  convicted  as  principals  or  accessories,  of  any 
of  the  crimes  hereinafter  specified,  committed  within 
the  territories  of  the  requiring  party,  shall  be  found 
within  the  territories  of  the  other  parly. 

By  a  declaration  between  the  British  and 
Belgian  Grovemments  for  amending  art.  1  of  the 
Extradition  Treatv  of  the  20th  May  1876  (signed 
at  London  the  2l8t  Api-il  1887,  and  Extradition 
Acts  applied  by  Order  in  Council  from  the  30th 
May  1887)  it  is  provided : — 

Art.  1. — The  words  "  Except  as  regards  Oreat  Britain, 
natire  bom  or  naturalised  subjects  of  Her  Britaonic 
Majesty,  and,  except  as  regards  Belg^inm,  those  who  ar« 
by  birth,  or  who  may  have  become  citizens  of  Belgium," 
which  occur  in  art.  1  of  the  Extradition  Treaty  of  the 
20th  May  1876,  are  suppressed. 

Art.  2. — The  following  paragraph  is  added  to  art.  1 
of  the  said  treaty :  "  In  no  case,  nor  on  any  considera- 
tion whatever,  shall  the  High  Contracting  Parties  be 
bound  to  surrender  their  own  subjects,  whether  by  birUk 
or  naturalisation." 

Sir  Richard  Webster,  A.-G.  (Sir  Bidbert  Finlay, 
S.-G.,  and  Sutton  with  him)  showed  cause  against 
the  rule. — The  only  ground  on  which  this  rule 
was  granted  was  that  on  the  terms  of  the  treaty 
there  is  no  power  to  deliver  up  a  British  subject, 
and  for  the  purposes  of  this  argument  Galwey 
most  be  taken  to  be  a  British  subject,  for, 
although  the  magistrate  held  that  he  was  not  a 
British  subject,  on  the  materials  before  me  I 
could  not  contend  that  he  was  not,  and  there  is  a 
prima  facie  case  that  he  was.  Upon  the  terms 
of  the  treaty  it  is  abundantly  clear  that  he  can  be 
given  up  although  he  is  a  British  subject.  First 
came  the  Treaty  of  1876,  and  under  another 
treaty,  which  had  practically  the  same  excluding- 
words,  Cockburn,  C.J.  in  the  year  1877,  in  Beg.  y- 
Wihon  (3  Q.  B.  Div.  42)  expressed  his  regret  that 
British  subjects  could  not  be  handed  over.  It 
was  argued  in  that  case  that  the  language  of  the 
Act  ought  not  to  be  construed  as  imperative,  but 
as  discretionary,  but  it  was  pointed  out  by 
Cockburn,  C.J.  that  the  treaty  did  not  ^ve  a 
discretion,'  for  it  said  that  no  British  subject 
should  be  delivered  up.  The  treaty  under  which 
that  case  was  decided  was  the  treaty  between  Her 
Majesty  and  the  Swiss  Confederation  made  in 
March  1874,  and  contained  words  similar  to  those 
in  the  Treaty  of  1876,  which  we  are  now  con- 
sidering; and  it  was  probably  in  view  of  the 
objection  taken  in  that  case  that  the  words  in  the 
Treaty  of  1876  were  suppressed  and  the  words  in 
the  Declaration  of  1887  substituted,  and  Field,  J. 
at  the  end  of  his  judgment  in  that  case  Bays- 
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speaking  of  the  treaty  then  in  question — "  It  is 
not  that  one  country  ehall  not  be  bound  to 
deliver  up,  but  that  no  subject  shall  be  delivered 
up  to  the  other  country."  So  that  Field,  J. 
there  uses  the  words  which  are  subsequently  em- 
bodied in  the  present  treaty.  The  Secretary  of 
State  always  had  a  discretion  in  the  matter 
whatever  the  circumstances  were,  and  that 
discretion  the  secretary  still  retains,  and  it 
is  reasonable  to  expect  that  in  any  treaty 
there  is  still  that  discretion  left,  and  accord- 
ingly the  words  used  are  that  in  no  case 
shall  the  parties  be  bound  to  surrender  their  own 
subjects.  These  words  give  a  discretion  and 
cannot  be  construed  as  importing  prohibition ; 
and  as  it  is  in  the  interests  of  international 
justice  that  criminals  should  not  be  retained 
unless  for  good  cause,  it  is  also  in  such  interests 
that  this  discretion  should  still  exist;  and 
although  the  coui-t  in  Eeg.  v.  Wihon  {ubi  svp.) 
expressed  with  regret  the  view  that  they  could 
not  order  the  criminal  to  be  handed  over,  we  now 
have  a  treaty  between  the  two  coxmtries,  which 
enables  justice  to  be  done,  and  when  there  is  clear 
proof  of  the  crime  the  court  can  hand  over  the 
British  subject,  although  it  is  not  bound  to  do  so 
if  for  good  reasons  the  Secretary  of  State  thinks 
fit  not  to  hand  him  over. 

F.  M.  Abrahams  for  the  Belgian  Oovemment. 
—The  Belgian  Government  are  anxious  for  the 
extradition  to  he  proceeded  with. 

Bower  in  support  of  the  rule. — ^It  is  not  neces- 
sary for  me  to  contend  that  the  British  Govern- 
ment is  prohibited  from  handing  over ;  but  when 
once  it  is  shown  that  the  accused  is  a  British 
subject  it  is  for  the  Crown  to  contend  and  to 
prove  that  they  are  compelled  to  hand  him  over. 
The  Crown  has  to  establish  that.  [Lord  Russell, 
C.J. — The  treaty  does  not  prohibit  or  render 
unlawful  the  handing  over ;  all  it  says  is  that  the 
^Executive  Government  shall  not  be  bound  to 
hand  over.  If  that  is  so,  is  it  not  a  matter  for 
the  exercise  of  the  political  discretion  of  the 
executive  and  not  for  the  judicial  ?]  I  agree  and 
I  contend  that  I  am  still  entitled  to  the  rule,  as 
Galwey  is  not  in  prison  in  the  exercise  of  a 
discretion  of  a  political  officer  of  the  Grovem- 
ment.  There  has  been  no  such  discretion  exer- 
cised ;  there  was  a  hearing  by  the  magistrate,  and 
a  remitting  of  the  accused  to  prison  on  the  theory 
that  he  is  a  person  liable  to  be  surrendered  under 
sect.  6  of  the  Extradition  Act  1870.  As  between 
the  two  contracting  countries  there  is  no  treaty 
obligation  on  Great  Britain  to  hand  him  over  to 
Belgium  ;  and  as  between  the  Government  of  this 
coimtry  and  the  accused  there  is  no  right  to  hand 
him  over.  Allegiance  implies  protection;  the 
accused  owes  Her  Majesty  allegiance ;  she  owes 
him  protection  and  she  cannot  hand  him  over 
unless  absolutely  bound  to  do  so  by  treaty.  The 
case  is  as  if,  qua  British  subject,  there  were  no 
treaty  whatever.  All  a  subject  could  say  would 
be  that  Her  Majesty  is  not  bound  to  hand  him 
over ;  and  it  could  never  be  said  in  the  case  of  a 
subject  that  she  had  prohibited  herself  from 
handing  him  over.  If  there  had  been  communi- 
cations between  the  proper  representatives  of  the 
two  Governments,  and  as  the  result  Her  Majesty 
had  agreed  to  hand  him  over,  verr  likely  I 
should  have  nothing  to  say :  but  that  is  not 
80.    Here   the  man  is  in  prison,   and  I  submit 


that  he  can  only  be  lawfully  in  prison  on  the 
theoiy  that  he  is  lawfully  liable  to  be  sur- 
rendered under  sect.  6  of  the  Act  of  1870.  When 
we  look  at  the  treaty  we  see  that  the  Govern- 
ment is  not  bound  to  smrender  the  accused,  but 
he  is  in  prison  on  the  theory  ttiat  he  is  bound  to 
be  surrendered. 

Lord  Russell,  C.J.  —  In  my  judgment  the 
rule  in  this  case  must  be  discharged.  For  the 
purpose  of  considering  the  question  before  us  we 
assume — for  it  has  not  been  questioned — that  the 
ofEence  in  respect  of  which  the  prisoner  is  detained 
under  an  order  of  committal  is  one  within  the 
treaty  and  the  statute.  We  must  also  assume 
that  ne  is  a  British  subject,  and  in  my  judgment 
we  must  further  assume  that  the  demand  for 
extradition  by  the  Belgian  Government  is  assented 
to  and  supported  by  the  executive  Grovei-nment 
of  this  countiT.  The  question  turns  upon  the 
construction  of  the  Extradition  Act  18^0,  into 
which  and  in  connection  with  which  is  to  be  read 
the  terms  of  the  treaty.  Now  the  treaty,  origi- 
nally made  in  1872,  was  modified  in  1876,  and  as 
modified  in  1876  it  contained,  as  it  originally 
stood,  this  stipulation,  that  Her  Britannic 
Majesty  and  the  King  of  the  Belgians  shall, 
on  requisition  made  in  their  names  by  the  re- 
spective agents  of  the  other  power,  deliver  to 
each  other  respectiyely  any  persons — then  follow 
these  words  for  which  1  cite  tlje  passage — 
"Except  as  regards  Great  Britain  native-bom 
and  naturalised  subjects  of  Her  Britannic 
Majesty."  As  the  treaty  then  was,  assuming 
the  case  of  Beg.  v.  Wilson  {ubi  sup.)  to  hav^ 
been  properly  decided,  assuming  the  treaty 
to  have  stood  in  that  position,  the  Extradition 
Act  would  not  have  authorised  the  extradition  of 
the  criminal,  because  from  extradition  were 
excepted  native-born  and  naturalised  subjects  of 
Great  Britain.  That  the  case  of  Beg.  v.  Wilton 
{ubi  sup.)  decides,  and  I  think  rightly  decides.  I 
do  not  stop  to  consider  whether,  even  if  the  treaty 
did  not  apply,  there  might  not  have  been  some 
other  steps  taken  with  the  view  to  extradition. 
Reg.  V.  Wilson  {ubi  sup.)  decides,  and  rightly 
decides,  that  extradition  could  not  be  made  under 
the  treaty  and  the  Extradition  Act  which  applied 
to  the  Treaty.  That  being  the  original  form  of 
the  treaty,  it  was  subsequently  altered,  and  it  is 
quite  probable  that  it  was  altered  because  of  the 
case  of  Beg.  v.  Wilson  {ubi  tup.),  or  of  other  cases 
in  the  same  sense,  for  in  that  case  Cockbui-n, 
G.J.  expresses  regret  that  this  country  should 
not  be  enabled,  imder  the  extradition  mw  then 
existing,  to  deliver  in  proper  cases  even  British 
subjects  who  have  offended  against  the  laws  of 
another  country,  as  to  which  offences  against 
the  laws  of  another  country,  even  although 
they  might  be  crimes,  and  probably  womd 
be  crimes  common  to  both  coxmtries,  yet  they 
could  not  be  adequately  dealt  with  or  punished 
under  the  criminal  law  in  this  country. 
Accordingly  in  1887,  the  treaty  is  designedly 
altered;  the  excepted  words,  which  excluded 
native  bom  and  naturalised  subjects  of  Great 
Britain  altogether  from  extradition  under  the 
statute  and  the  then  existing  treaty,  are  excluded 
and  these  words  are  substituted,  "in  no  case  nor 
on  any  consideration  whatever  shall  the  High  Con- 
tracting Parties  be  bound  to  surrender  their  own 
subjects,  whether  by  birth  or  naturalisation.'' 
What  does  that  mean  P     It  means  surely  that 
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while  ther  are  not  bound  they  maj  under  the 
treaty,  and  anv  legal  enactment  which  relates  to 
the  treaty,  make  auch  extradition.     Then  we  turn 
to  the  statute  in  connection  with  which  the  treaty 
has  to  be  construed.      Sect.  6  provides :     [His 
Lordship  read  the  section  and  proceeded  :]    The 
Act  applies  in  the  case  of  this  foreign  State, 
Belgium,  but  it  was  contended  on  behalf  of  the 
prisoner  that  in  the  present  case  the  prisoner  is 
not  so  liable  to  be  apprehended  and  surrendered. 
It  seems  to  me  he  clearly  was.     Let  us  conceive 
the  case  of  an  application  being  made  to  a  secre- 
tary of  State — and  no  particular    secretary  of 
State  is  referred  to  in  the  Act — and  that  in  that 
application  in  any  given  case  the  facts  of  which 
might  be  notorious,  such  as  (amongst  others)  that 
the   person  against  whom    the  application  was 
made  is  a  British  subject,  and  that  the  circum- 
stances under  which  he  was  charged  with  having 
committed  a  crime  were  such  that  in  the  clear 
opinion  of  the  Secretary  of  State,  the  officer  of 
the  Government,  he  ought  not  to  assent  to  his 
extradition  and  ought  not  to  exercise  the  power 
which  the  treaty  and  the  Act  conjointly  give, 
then  it  clearly  would  be  within  his  competence  to 
say,  "1  shall  not  assist  the  extradition  of  this 
particular  alleged  criminal."    In  this  case,  how- 
ever, what  the  secretary  did  was  to  sign  a  waiTant 
in  conformity  with  the  terms  of  the  first  form  of 
the  second  schedule  to  the  Act.     This  warrant 
was  addressed  to  the   chief  magistrate  of  the 
metropolitan   police-conrt,    and   it    recited    the 
treaty  arrangement  and  the  Order  in  Council 
applying  the  Act ;  it  also  stated  that  a  requisi- 
tion had  been  made  to   one  of   the   principal 
Secretaries  of  State  by  diplomatic  representatives 
for  the  surrender  of  a  particular  person;   then 
it  proceeded :  "  Now,  I  hereby  by  this  my  order 
imder  myhand  and  seal,  signify  to  you" — thatis  the 
chief  magistrate — "that  such  I'equisition  has  been 
made  and  require  you  to  issue  yoin*  warrant  for 
the  apprehension  of  such  fugitive,  provided  that 
the    conditions    of   the   Extradition   Act   1870, 
relating  to  the  issue  of  such  warrant,  are  in  your 
judgment  complied  with."     It  seems  to  me  that 
that    is    as    clear   and    distinct   an    assent    on 
the  part   of   the  representatives  of  the  execu- 
tive   Government    to  the  demand   for  extradi- 
tion as  can  possibly  be,  and  I  decline  entirely 
to    give   any    effect   to    the    argument    which 
may  be  stated   compendiously  thus:    It  is  not 
denied  that  there  might  be  such  a  requisition 
made  by  the  diplomatic   representatives  of  the 
demanding  power  to  the  executive   Grovemment 
here,  but  the  suggestion  is  that  that  must  be 
shown  to  have  been  a  formal  demand,  and  that 
the  assent  must  have  been  given  by  the  Secretary 
of  State  in  some  other  way  than  by  his  signing 
the  form  of  order  which  I  have  cited  to  the  stipen- 
diary magistrate.      I  do  not  for  a  moment  mean 
to  convey  that  the  Secretary  of  State,  having 
given  that  order  to  the  chief  magistrate  of  the 
metropolitan  police-courts,  may  not,  when  at  a 
later  stage  he  becomes  more  rally  aware  of  the 
facts  than  he  was  before,  withdraw  that  assent, 
even  at  a  later  stage,  and  say  that  this  is  not  a 
case  in  which  the  executive  Government  of  this 
country   think    that    extradition    onght   to    be 
granted.      I  am  far  from  saying  that  even  at  this 
moment,  or  at  a  later  moment,  before  the  accused 
is  handed  over  to  the  foreign  Government,  if  there 
be  gi-ounds  for  urging  it,  it  is  not  perfectly  open 


to  those  representing  the  person  now  in  custody 
to  make  representations  to  the  Crown  if  reasons 
exist  why  extradition  shonld  not  be  made.  But- 
all  these  considerations  are  matters  of  a  political 
complexion,  and  they  are  not  matters  which  enter 
into  the  duty  of  the  judiciary  to  determine.  The 
man  having  been  taken  into  custody,  is  brought^ 
before  the  metropolitan  police  magistrate,  and  an 
order  of  committal  made,  and,  after  such  order  of 
committal,  we  would  be  entitled  to  review  the 
decision  of  the  magistrate,  not  in  the  sense  of 
entertaining  an  appeal  from  his  decision,  but  in 
the  sense  of  determining  whether  there  was  suffi- 
cient evidence  of  the  offence  and  of  the  other 
necessary  conditions  for  the  application  of  the 
Act  to  give  the  magistrate  jurisdiction  to  make 
the  order  of  committal.  It  seems  to  me  that  the 
only  ground  on  which  this  habeas  corpus  can  be 
successfully  maintained  is  that  the  committal 
order  was  made  without  joi-isdiction,  and  was 
illegal.  I  see  no  ground  or  pretence  whatever 
for  making  any  such  contention,  and  I  think  this 
application  is  not  in  any  sense  well  founded. 
Lastly,  upon  this  argument  before  us  the  executive 
Government  of  the  country  appear  in  the  only 
way  in  which  they  can  be  represented  in  our 
courts,  by  the  recognised  law  officers  of  the 
Government  of  the  day.  They  are  here  expressing 
the  wish  of  the  executive  Government  that  this 
extradition  shall  take  place,  and  it  seems  to  me  it 
is  impossible  for  us  to  go  beyond  that  and  to 
entertain  any  considerations  which  may  or  may 
not — if  they  exist — be  properly  addressed  in 
another  quarter.  I  would  observe  that  it  is  quite 
obvious,  without  pointing  it  out  in  detail,  that  the 
whole  tenor  of  the  argument  for  the  accused  is  in 
contravention  of  the  argument  and  of  the  judg- 
ment in  the  case  of  Beg.  v.  Wilson  {ubi  sup.),  and 
Field,  J.  in  one  passage  in  his  judgment  in  that 
case  contemplates  this  very  case.  He  pointed  ont 
that  in  that  particular  case,  as  the  treab[  witb 
Switzerland  then  stood,  extradition  of  British 
subjects  was  excluded,  and  he  also  pointed  out 
how  different  would  the  result  of  the  decision 
of  the  court  have  been  if  it  had  not  been  an 
exclusion,  but  had  been  a  case  in  which  an  option 
was  left  to  the  government.  He  says :  "  Is  there 
not  in  this  very  treaty  an  exception  ?  It  is  not 
that  one  country  shall  not  be  bound  to  deliver  np, 
but  that  no  subject  shall  be  delivered  up  to  the 
other  country."  On  these  grounds  I  think  that 
this  application  must  entirely  fail,  and  that  this 
rule  must  be  discharged. 

Wbiqht  and  Kennedy,  JJ.  concurred. 

iiuZe  discharged. 

Solicitor  for  the  applicant,  Joseph  Davis. 

Solicitor  for  the  Crown,  The  Solicitor  to  the 
Treasury. 

Solicitors  for  the  Belgian  Government,  Michael 
Abrahams,  Sons,  and  Co. 
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Paket  (otherwise  Peeby)  v.  Paebt  (otherwise  Pkeet). 

[DlY. 

PBOBATE,  DITOBCE.   AND  ADMIRALTY 

DIVISION. 

DIVOECE  BUSINESS. 

Dee.  6,  9,  and  18, 1895. 

(Before  Baenes,  J.  and  a  Juey.) 

Paeet  (otherwise  Peebt)  v.  Paeey  (otherwise 

Pebey).  (o) 
Divorce    suit — Husband's  petition — Adultery    of 
wife — Finding  of  jury  that  petitioner  conduced 
to  voife's  adultery— Divorce  Act  1858  (20  &  21 
Viet.  c.  85),  8.  31 — Discretion  of  court — Decree. 
In  a  suit  by  a  husband,  the  adultery  was  admitted 
and  proved,  but  the  jury  found  that  the  petitioner 
had  been  guilty  of  wilful  neglect  and  minconduct, 
which  had  conduced  to  his  wife's  adultery. 
The  Court,  nottoithatanding  the  finding  of  the  jury, 
exercised  the  discretion  conferred  by  sect.  31, 
and  granted  a  decree  nisi,  but  directed  that  the 
decree  should  not  be  made  absolute  until  the  peti- 
tioner secured  to  the  respondent  an  allowance. 

This  was  the  petition  of  the  husband,  praying  for 
a  divorce  on  the  ground  of  his  wife's  adultery  with 
a  man  unknown.  The  adultery  was  admitted,  but 
the  respondent  counter  -  charged  conduct  con- 
ducing to  the  adultery.  Thereupon  a  decree  was 
applied  for  on  behalf  of  the  petitioner,  but  was 
opposed  on  behalf  of  the  respondent,  who  asked, 
moreover,  that  if  the  decree  were  granted  at  all, 
it  should  only  be  upon  terms.  The  rest  of  the 
facts  will  be  found  in  the  judgment  on  farther 
consideration. 

Priestley  (Inderwieh,  Q.O.  with  him),  for  the 
petitioner,  referred  to  20  &  21  Yict.  c.  85,  s.  31, 
and  argued  that  it  was  a  matter  entirely  in  the 
discretion  of  the  court.  The  petitioner's  conduct 
was  too  remote  to  be  a  causa  causans  of  the 
adultery.  The  respondent  was  able  to  maintain 
herself  as  a  cook,  and  no  order  for  an  allowance 
to  her  should  be  imposed  upon  the  petitioner.  If, 
however,  an  allowance  were  ordered,  5«.  a  week 
would  be  ample.    He  referred  to 

Daviee  v.  Daviea,  32  L.  J.  Ill,  P.  A  M.; 

Cunnington  T.  Cunnington,  28  L.  J.  101,  P.  A  M. 
If  an  allowance  is  ordered,  it  should  be  dum  sola 
et  casta  vixerit  -. 

A.'e  Divorce  Bill,  h.  Bep.  12  App.  Cas.  366 ; 

Langworthy  v.  Langworthy,  II  P.  Div.  85. 

Marshall  Hall  for  the  respondent. — There  is  no 
reported  case  in  which  the  court  has  exercised  its 
discretion  under  sect.  31  in  favour  of  a  petitioner 
after  a  verdict  of  a  jury  finding  that  his  conduct 
has  conduced  to  the  adultery  complained  of; 
though  it  is  not  contended  that  the  court  has  not 
a  discretion  even  in  such  a  case.  This  is  not  a 
case,  however,  in  which  the  discretion  should  be 
exercised.  In  Edwards  v.  Edwards  and  Francis 
(70  L.  T.  Eep.  39 ;  (1894)  P.  33),  which  is,  perhaps, 
the  nearest  case  to  the  present,  there  was  no 
finding  by  the  jury  that  the  petitioner's  cruelty 
had  not  conduced  to  the  adultery  of  the  respon- 
dent. If  a  decree  is  granted,  the  allowance  should 
be  at  least  lOs.  a  week.  He  also  referred  to 
Hawkins  v.  Hawkins  and  Hope,  10  P.  Div.  177. 

Cur.  adv.  vult. 

Dee.  18. — Babnes,  J.  delivered  the  following 
written  judgment : — In  this  case,  which  was  tried 
before  me  with  a  common   jury  last  week,  the 

(a)  Beportcd  by  H.  Dublit-Obazibbook,  E«q., Barriiter-at-Lav, 


petitioner  sought  to  obtain  a  dissolution  of  his 
marriage  with  the  respondent  in  consequnnce  of 
her  adultery  with  a  man  unknown,  which  resulted 
in  the  birth  of  a  child  on  the  27th  July  1894,  of 
which  the  petitioner  was  not  the  father.  The 
respondent  admitted  that  she  did,  on  one  occasion, 
in  or  about  the  month  of  Nov.  1893,  commit 
adultery  with  an  unknown  man,  and,  that  as  the 
result  of  this  act,  she  became  pregnant,  and  sub- 
sequently on  the  27th  July  1894,  gave  birth  to 
the  child,  of  which  the  petitioner  was  not  the 
father.  But  she  further  pleaded  that  the  adultery 
so  committed  was  conduced  to  by  the  conduct  of 
the  petitioner.  I  was  satisfied,  upon  the  evidence 
before  me,  that  the  respondent  had  been  guilty 
of  the  adultery  which  resulted  in  the  birth  of  the 
child  above  mentioned;  and  the  only  question 
which  was  left  for  the  consideration  of  the  jury 
was,  whether  or  not  the  petitioner  had  been  guilty 
of  wilful  neglect  or  misconduct  conducing  to  the 
adultery.  The  jury  found  that  he  was  so  guilty, 
and  the  case  was  reserved  for  further  considera- 
tion before  me,  as  to  whether  or  not  I  should, 
under  the  cireumstances,  exercise  my  discretion 
by  pronoimcing  a  decree  nisi,  notwithstanding  the 
verdict  of  the  jury.  On  the  further  consideration 
before  me  it  was  ai-gued  by  the  petitioner's  counsel 
that  I  ought  to  make  a  decree  nisi  without  any 
conditions  under  the  circumstances  ;  whereas  the 
counsel  for  the  respondent  urged  that  no  decree 
ought  to  be  made,  and  that,  if  any  were  made,  it 
should  only  be  pronounced  on  terms  of  the  peti- 
tioner malong  an  adequate  provision  for  his  wife. 
A  number  of  cases  were  cited  to  me,  in  which  the ' 
court  had  either  exercised,  or  refused  to  exereise, 
its  discretion  in  pronouncing  decrees  nisi.  It  is 
enacted  by  the  terms  of  the  31st  section  of  the 
Matrimonial  Causes  Act  1857  (20  &  21  Vict.  o.  85) ; 
"  In  case  the  court  shall  be  satisfied  on  the  evi- 
dence that  the  case  of  the  petitioner  has  been 
proved,  and  shall  not  find  that  the  petitioner  has 
been  in  any  manner  accessory  to  or  connivini;  at 
the  adultery  of  the  other  party  to  the  marriage, 
or  has  condoned  the  adultery  complained  of, 
.  .  .  then  the  court  shall  pronounce  a  decree 
declaring  such  marriage  to  be  (^ssolved ;  provided 
always  that  the  court  shall  not  be  bound  to 
pronounce  such  decree  if  it  should  find  that  the 
petitioner  has  during  th0  marriage  been  guilty  of 
adultery,  .  .  .  or,  in  the  opinion  of  the  court, 
has  been  guilty  of  such  wilful  neglect  or  mis- 
conduct as  has  conduced  to  the  adultery."  In 
several  cases  the  court  has  exercised  its  discretion 
by  pronouncing  a  decree  where  a  petitioner  has 
committed  adultery  under  exceptional  cireum- 
stances— such,  for  instance,  as  adultery  committed 
under  a  mistake  of  fact,  or  a  mistake  of  law,  or 
under  compulsion.  The  court  has  also  exercised 
its  discretion  in  favour  of  a  petitioner  in  some 
cases  where  he  has  been  foimd  guilty  of  cruelty. 
In  Pearman  v.  Pearman  and  Burgess  (1  Sw.  &  Tr. 
601)  the  jury  found  that  the  respondent  was 
guUty  of  adultery,  and  that  the  petitioner  had 
been  guilty  of  cruelty,  and  a  decree  nisi  was  pro- 
nounced. In  Badham  v.  Badham  and  Gorst  (62 
L.  T.  Bep.  665),  where  the  wife  had  previously 
obtained  a  judicial  separation  on  account  of  her 
husband's  cruelty,  the  husband  subsequently  ob- 
tained a  decree  nisi  for  the  dissolution  of  his 
marriage  on  accoimt  of  his  wife's  adultery  with 
the  co-reepondent ;  and,  in  Edwards  v.  Edwards 
and  Francis  (70  L.  T.  Rep.  39;  (1894)    P.  33), 
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whei-e  the  jury  found  that  the  respondent  and  the 
co-respondent  had  committed  adultery,  and  the 
petitioner  had  been  guilty  of  cinielty  towards  his 
wife,  a  decree  nisi  was  prononnced  with  the  pro- 
vision that  the  decree  should  not  be  made  absolute 
unless  and  until  the  petitioner  secured  to  his  wife 
by  deed  a  certain  allowance  for  her  maintenance. 
In  Neioman  v.  yeimnan  (L.  Rep.  2  P.  &  D.  57), 
upon  a  petition  for  dissolution  of  marriage,  it 
was  proved  that  the  husband  had  been  guilty 
of  incestuous  adultery,  and  the  court  also  found 
that  the  petitioner  hwi  been  guilty  of  unreasonable 
delay  in  pi-eaenting  the  petition,  but,  notwithstand- 
ing this  hnding,  the  court  exeraised  its  discretion  in 
favour  of  the  petitioner,  and  pronounced  a  decree 
niai.  I  am  not  awai-e  of  any  reported  case,  and  none 
was  cited  to  me,  in  which  the  court  had  exercised 
its  discretion  in  favour  of  a  petitioner  where  he 
has  been  found  guilty  of  conduct  conducing  to  his 
wife's  adultery ;  but  it  is  clear  from  the  wording 
of  the  section,  and  from  the  distinction  drawn  in 
the  section  between  connivance  and  conduct  con- 
ducing to  adultery,  that  the  court  may,  even  in 
such  a  case,  exercise  its  discretion  in  the  peti- 
tioner's favour,  just  as  it  may  do  so,  and  haa  done 
so,  in  cases  such  as  those  to  which  I  have  above 
referred,  which  are  dealt  with  by  the  earlier  parts 
of  the  proviso  in  the  said  section.  It  is  obvious 
that,  if  a  husband  is  guilty  of  conduct  conducing 
to  his  wife's  adultery,  the  court  would  not  be 
readily  disposed  to  pronounce  a  decree  in  his 
favour,  as  he  is  a  party  to  his  own  wrong.  But 
conduct  conducing  to  adultery  may  vary  greatly 
in  degree.  There  may  be  such  conduct  as  would 
lead  necessaiily  and  presumably  to  adultery,  and, 
on  the  other  band,  there  may  be  conduct  which  so 
remotely  conduces  to  adultery,  that,  while  it  may 
be  said  that  there  is  some  slight  evidence  that  it 
did  condvice  to  adultery,  the  conduct  may  yet  be 
rather  a  causa  sine  qu<i  non  rather  than  a  causa 
eausans.  In  oases  at  the  first  extreme,  the  oonrt 
could  not  reasonably  be  asked  to  pronounce  a 
decree  in  the  petitioner's  favour,  unless,  perhaps, 
there  were  some  very  exceptional  circumstances 
in  the  case ;  but  in  cases  approaching  the  other 
extreme,  thera  may  not  be  sufficient  in  the  peti- 
tioner's conduct  to  cause  the  court  to  refuse  to 
exercise  its  discretion  in  the  petitioner's  favour. 
If  the  present  case  had  been  tried  before  me  with- 
out a  jury,  I  doubt  whether  I  should  have  found 
that  the  petitioner  was  guilty  of  conduct  conducing 
to  his  wife's  adultery,  although  there  may  have 
been  some  evidence  to  support  the  findii^  of  the 
jury.  Taking  that  finding  as  it  stands,  I  am  at 
liberty  to  consider  the  weight  to  be  attached  to 
it.  la  my  opinion,  if  the  petitioner's  conduct 
conduced  to  his  wife's  adultery,  the  case  was 
rather  one  of  the  latter  kind  to  which  I  have 
just  referred  than  of  the  former,  and  the  verdict 
may  be  interpreted  on  this  basis.  The  peti. 
tioner  and  respondent  were  both  domestic 
servants  at  the  time  of  their  marriage,  and,  for  a 
time,  both  continued  in  service,  and  then  were  out 
of  sei-vice  for  a  short  period.  Afterwards,  the 
petitioner  obtained  a  situation  as  butler,  which  he 
has  retained  for  ten  or  eleven  years,  and  his  wife 


took  lodgings,  where  she  was  known  as  his  wife, 
where  she  was  visited  by  the  petitioner  from  time 
to  time,  and  was  supplied  by  him  with  from  158. 
to  11.  a  week.  Two  children  were  bom,  one  in  1884 
and  the  other  in  1891.  The  petitioner  was  away 
for  long  periods  abroad  with  his  master,  but  his 
remittances  to  his  wife  seem  to  have  befen  regu- 
larly kept  up.  Latterly,  the  respondent  seems  to 
have  taken  to  drink,  and  she  gave  birth  to  an 
illegitimate  child  in  1894,  upon  which  these  pro- 
ceedings were  instituted.  The  points  most  pressed 
against  the  petitioner  were,  that  he  and  the 
respondent  had  an  illegitimate  child  before  mar- 
riage, and,  that  he  had  not  sufficiently  looked 
after  her.  especially  dm-ing  the  latter  part  of  the 
time.  He  seems  to  have  had  a  doubt  as  to  the 
paternity  of  the  child  bom  in  1891,  which,  however, 
she  positively  states  to  be  his,  and  no  doubt  an 
unsatisfactory  state  of  things  existed  between  the 
parties  for  some  time  before  her  adultery  which 
might  not  have  existed  had  they  been  living 
together.  But  it  is  impossible  to  leave  out  of 
consideration,  in  such  cases  as  this,  that  marriages 
between  domestic  servants  may  result  in  prolonged 
separatioas,  just  as  in  the  case  of  sailors  and  others, 
who  have  to  Ije  away  for  lengthy  periods,  during 
which  the  husband  can  do  little  more  than  make 
adequate  provision  for  his  wife.  Although  the 
conduct  of  the  petitioner  in  this  case  may,  as  the 
jury  found,  have  conduced  to  his  wife's  adultery, 
in  my  opinion  it  has  not  conduced  thereto  to  such 
an  extent  as  to  prevent  me  from  exercising  my 
discretion  in  his  favour.  I  am  of  opinion,  liow- 
ever.  that  the  petitioner  ought  not  to  obtain  his 
decree  without  making  some  provision  for  his 
wife ;  and,  after  due  consideration.  I  have  come  to 
the  conclusion  that  a  decree  nisi  should  be  pro- 
nounced, but  I  direct  that  it  shall  not  be  made 
absolute -unless  and  until  the  petitioner  has  secured 
to  the  respondent,  by  a  proper  deed,  the  annual 
sum  of  20{.,  payable  by  equal  monthly  instalments 
during  their  joint  lives  dum  sola  et  caatra  vixerit. 
There  must  also  be  the  usual  order  for  the  wife's 
costs.  I  underatand  the  petitioner  to  ask  for  the 
custody  of  the  two  children  bom  in  1884  and 
1891,  and  I  therefoi-e  order  that  he  do  have  the 
custody  of  these  children. 

Solicitors :  for  the  petitioner,  Martyn  and 
Martyn  ;  for  the  respondent,  Pilgrim  and 
Phillips, 

Note. — In  Millit  v.  MiXlit  and  Broicn,  where  the 
co-respoodent  bad  been  served  by  adrertisementa  and 
had  not  appeared,  the  jury,  after  a  trial  luting  several 
days,  found  the  one  specific  act  of  adultery  with  the 
oo-reapondent  proved  agfainst  the  respondent,  but  fonnd 
that  the  petitioner  had  been  gnilty  of  wilful  neglect  and 
mlsoondaot' which  had  conduced  to  the  respondent's 
adoltety,  and  they  also  fonnd  that  the  petitioner  had 
been  gnilty  of  cruelty  towards  the  respondent,  the  Coort 
(Barnes,  J.)  exercised  ite  discretion  in  favonr  of  the 
petitioner  and  granted  him  a  decree  nisi,  but  direoted 
that  the  decree  should  sot  be  made  abiolnte  unless  and 
nntil  the  petitioner  abonld  have  secured,  by  proper  deed, 
to  the  respondent  the  sum  of  26{.  per  aannm,  to  be 
payable  weekly,  dniang  the  joint  lives  of  the  petitioner 
i   and  respondent. 


END  OP  VOL.  LXXIII. 
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